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PRIVATE  CORPORATIONS 


VOLUME  VI 


CHAPTER  56  (Continued) 
Stock  and  Stockholders 

L   C0NBIDEBATEON8    [See  Vol.  S} 

r  STOCK  [See  Vol.  5] 
in.  SBAUB  or  STOCK  as  fbopebtt  fSee  YoL  5] 

IV.  LiABiLrrr  or  seabbs  of  stock  to  esicution,  attacbuent  and  oabnishuint 
(See  Vol  5] 

T.  CONVrasiON  OF  SHABB8  OT  STOCK  [See  Vol.  51 

Ti,  AMOUNT  OF  cafitaij  stock  and  incrsabi  and  SEDUCTION  THEBEOF  ISce  Vol.  51 
▼n.  ISSUE  OF  3T0CK  [8e«  Voi  5] 
vuj.  ISSUE  ANi>  CANCELLATION  OF  cEBTiFicATcs  OT  STOCK  [See  VoL  5] 

a.  UNAUTHOKIEED  AND  FiCTTnouB  STOCK  AND  CBBTiFiCATB  [See  VoL  51 

X.   BIOHTS  AND  KIUXDIES    IN  CASE  OF  LOSS  OT  CEBTIFICATS  OP  STOCK    [See  Vol.  5] 
XI.   PAYMENT  FOB  STOCK    [See  Vol.   5] 

xa.  WATERED  OB  FKTHTiouBLY  PAID  UP  STOCK  [See  Vol.  6] 
xm.  UEN  OP  COBPOKATION  OK  8RABBS  [See  VoL  SI 

XIV.  FBEITBBED  STOCK 
t  3621.  Definition,  nature  and   distinct  ions. 

f  362S.  Pon'er  to  isme  preferred  or  goaranteed  stock — In  ^neral. 
<  3623.  —  Isme  of  preferred  atoek  under  power  to  borrow  money. 
(  3A24.  — Bj-lawB  aathorizing  preferred  stock. 
I  3623.  —  Extent  of  power. 
t  3626.  — Beroedies  in  case  of  tmanthorized  issue. 
13627.  — Estoppel;  ratification. 
'  I  362B.  Preferred  stockholdeni  as  creditors — Qeneral  rule. 
I  3829.  —  May  be  creditor!. 

I  3630.  — Relation  both  as  stockholders  and  creditors, 
I  3631.  — Constmction  and  effect  of  contract 

f  3632.  Kghts  and  remedies  of  preferred  storkholdeni — In  {general. 
13633.  — Change  of  contract  or  impairment  of  rights. 
I  3634.  — Rights  subordinate  to  those  of  creditom. 
f  3635.  —  Ri^t  to  certificate. 
I  3636.  —  Right  to  dividends. 
I  3637.  —  ffights  as  to  management  of  corporation. 
1 3638.  —  Bight  to  vote  at  corporate  meetings. 
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i  3639.  — Bights  on  increase  or  reduction  of  capital  Btoek. 

§  3640.  —  Bight  to  share  in  distributions  of  capital. 

i  3641.  Liabilities  of  preferred  stockholders. 

i  3642.  ffights  of  common  stockholders  with  respect  to  preferred  stock. 

I  3643.  Exchange  of  preferred  stock  for  common  stock,  or  common  stock  for  pre- 

%  3644.  Bedemption  and  retirement — Bight  of  corporation  to  redeem  or  retire. 
1 3645.  —  Bight  of  stockholders  to  conipel  redemption. 
i  3646.  — Matters  elsewhere  considered. 
i  3647,  Interest  bearing  stock. 

2V.*  COMTEETIBLE  STOCK 

It  3648.  Exchange  of  stock  for  bonds  or  property. 

Xn.   DIVIDENDS 

1 364E).  Definition  and  nature  of  dividends. 

i  3650.  Dividends  distinguished  from  profits. 

{  3651.  Power  to  declare  dividends. 

i  3S52.  Stockholders'  right  to  share  in  profits — Rights  before  dividend  is  declared. 

(.1653.  — Eights  after  a  dividend  ia  declared. 

I  3654.  Bevocation  of  declaration  of  dividend. 

g  3655.  ESeai  of  insolvency. 

j  3656.  Compelling  declaration  and  paTment  of  dividends — In  general 

{3657.  — Jurisdiction  and  procedure. 

ft  3658.  Dividends  payable  out  of  profits  only — General  rule. 

§3659.  — nnconditional  agreement  to  pay  dividends. 

S  3660.  Determination   of   profits — In   general. 

{3661.  — -Time  of  determining  profits. 

{  3662.  — 'Deduction  of  expenses. 

S  3663.  —  Debts  and  interest. 

i  3664.  —  Money  due  but  not  received. 

fi  3665.  —  Borrowed  money. 

i  3666.  —  Creation  of  reserve  fond  for  repairs,  etc. 

§3667.  —Valuation  of  property. 

i  366S.  —  Property  or  money  representing  cajiital  stock. 

§  3669.  —  Insurance  companies. 

§  3070.  — Corporations  whose  property  is  necessarily  consumed  in  use. 

t  3871.  — Further  illustrations. 

§  3672.  In  whom  authority  to  declare  dividends  is  vested. 

§  3673.  Forma!  requisites  of  declaration. 

i  3674.  Discrimination  between  stockholders. 

S  3673.  Time  of  payment. 

I  3676.  Place  of  payment. 

j!  3677.  Cash  dividends. 

i  3678.  Dividends  payable  in  property. 

%  3679.  Bond  or  scrip  dividends. 

i  3680.  Interest  and  interest  dividends. 

§3681.  Stock  dividends — General  principles. 

§  3682,  — Bight  to  declare  stnpk  dividends. 

§3683.  — Necessity  for  surplus  profits.^ 
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S  36S4.  —  EffMt  of  stodc  dividwidB. 

I  3685.  — Becoverf  of  dividend  in  money, 

g  3686.  Dividends  for  particular  purposes. 

I  3687.  Bemedies  of  atockholders  to  recover  dividends — Action  at  law  against  (.'or- 

i  3688.  —  Bemedy  in  equity. 

i  3689.  —  Mandamus. 

I  3690.  — Action  against  other  stockliolden. 

f  3691.  —  Action  agaiost  officers  of  corporation. 

I  3692.  —  Set-off  of  dividend  against  debt  due  to  corporation. 

I  3693.  — Statute  of  iimitAtions. 

I  3694.  —  Laches  and  estoppeL 

I  3695.  —  Recovery  of  interest. 

i  3606.  —  EflTect  of  consolidation. 

I  3697.  8et-off  of  dividends  against  debts  due  from  stockholders — In  general. 

i  3698.  — Effect  of  transfer  of  stock. 

f  3699.  Persons  entitled  to  dividends  in  geoeraL 

I  3700.  Rights  on  transfer  of  stock— General  rule. 

I  3701.  — Executory  contracts  to  sell;  sales  for  future  delivery. 

9  3702.  —  Provisions  of  statute,  charter  or  by-laws. 

I  3703.  —  Contract  modi&cations. 

f  3704.  Rights  as  between  pledgor  and  pledgee. 

I  3705.  Rights  of  legatees  and  distributees. 

I  370S.  Rights  of  trustees. 

f  3707.  Rights  as  between  husband  and  wife. 

1  3708.  Attaching  creditors. 

I  3709,  Interpleader. 

{  3710.  Assignment  or  transfer  of  dividends. 

I  3711.  Right  to  dividends  as  between  life  tenant  and  remBiuderman — Dividends 

declared  before  creation  of  the  trust. 

§  3712.  — Ordinary  cash  dividends  earned  after  creation  of  trust. 

I  3713.  — Rule  that  all  cash  dividends  go  to  life  tenant. 

I  3714.  — Rule  that  all  stock  dividends  are  capital. 

f  3715.  — What  are  stock  and  what  are  cash  dividends. 

I  3716.  — Rule  that  form  of  dividend  is  immateriHi. 

t  3717.  — Apportionment  according  to  time  when  earned — General  statement. 

5  3718. 'Ordinary  and  extraordinary  dividends. 

I  3719. Method  of  making  apportionment, 

i  3720.  —  Dividends  declared  out  of  capital 

f  3721.  — Where  corporate  property  is  of  a  wasting  nature. 

g  3722.  —Accumulations  of  surplus;  invested  surplus. 

I  3723.  . —  Dividends  in  bonds  or  certificates  of  indebtedness. 

H  3724.  ~~- Right  to  snbscribe  for  shares,  etc.,  and  proceeds  of  sale  tbereof. 

f  3725.  — Proceeds  of  shares  sold. 

f  3726.  — Method  of  determining  whether  dividends  represent  income  or  capital, 

f  3727.  — Intention  of  testator  or  donor. 

§  3728.  — Presumptions  and  burden  of  proof. 

I  3729.  —  Bights  on  death  of  life  tenant. 

S  3730.  Remedies  for  unlawful  payment  of  dividends — ^Injunction. 

f  3731.  — Appointment  of  receiver. 

I  3732.  — Bond  or  note  given  for  illegal  dividend. 
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13733.  — Beeoverf  of  dividends  unlawfully  paid — In  geii«raL 
S3734.  ■» — Effect  of  rtockliolder 'a  good  Ititb. 

I  3736. Bight  of  ciediton  as  &fFeeted  bj  time  whan  tbejr  became  sueli. 

13736. L'lability  where  Btockholder  is  officer. 

(3737. Effect  of  atatutory  liability  of  diroctora. 

I  3738. Extent  of  liability. 

I  3739. Juriadiction  and -procedure. 

S3740. Statute  of  limitations. 

1 3741.  —  Liability  of  directors — At  common  law. 

S3742. 8Ututory  liability. 

83743. Nature  and  extent  of  liability. 

(3744. Effect  of  good  faith. 

3  3745. Diaaeuting  or  nonpartieipating  directoia. 

13746. By  whom  liability  may  be  enforced. 

13747. Parties  and  pleading. 

13748. Statute  of  limitatioUE. 

13740.  — Liability  of  treasurer. 

f  3750.  —  Criminal  liability  of  directors  and  officers. 

Xm.  DIVIDXNDe  ON  paXTEBBED  eiTOCK 

i  3751.  Bight  to  and  extent  of  preference  in  general. 

I  3752.  Dividends  payable  out  of  profits  only. 

I  3753.  Discretion  in  declaring  dividends. 

i  3754.  Cumulative  dividends. 

I  3755.  Bight  to  share  in  surplus  after  payment  of  preferred  dividende. 

I  375S.  Riglits  of  transferees. 

J  3757.  Bemediea  in  respect  to  dividends. 

zvni.  THE  BiOHT  TO  isANsna  sHABEs 

1 3758.  In  general. 

I  37SO.  Bestrictions  in  the  charter  or  general  law. 

I137S0,  By-laws  restricting  transfers. 

I  3761.  Agreements  in  restraint  of  the  right  to  transfer — In  general. 

1 3762.  —  Agreements  giving  corporation  or  other  stockholders  prior  right  to  pur- 

1 3763.  Bestrictions  in  stock  certificates. 

I  3764.  Transfers  to  or  by  directors  or  other  officers. 

I  3765.  Transfers  to  other  corporations. 

t  3766.  Transfers  after  dissolution  of  the  corporation  or  pending  liquidation, 

XIX.  EFPECP  OP  TiAKBPEE 

1 3767.  Scope  of  subdivision. 

13768.  Oeneral  principlea. 

113769.  Liability  for  calls — General  rules, 
tl  3770.  — Charter  or  statutory  provisiona. 
(  3771.  — Stocti  issued  aa  full  paid;  watered  or  fictitioni>l;  paid  up  stock. 

13772.  — Defenses  available  to  transferee. 

1 3773.  Assessments  beyond  the  amount  of  the  shares. 
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13774.  Action. for  conveTsion  of  stock. 

1 3775.  Bight  to  complaia  of  isaue  of  watered  or  fictitiously  paid  up  Btock. 

1 3776.  Assignmeiit  in  b&nkiuptcj. 
I  3777.  Conflict  of  lawi. 

13778.  Effect  of  pending  judicial  proceedioga;  lis  pendens. 

ZX.  NZOOTIABIIJTT  or  8TO0S  CEBTinOATES  AND  TTTLX  or  BOKA  FOtR 
TKANSraBEEB 

i  3779.  Qmenl  rules. 

I  37SO.  Cnatom  or  usage. 

S3781.  Quasi  negotiability;   eetoppeL 

1 3T82.  Statutory  provlsionB. 

1 3783.  Bona  fide  purchasers. 

XXL  MCOBs  or  isANBTzmtiNa  bhaaes;  registkatioh 

1 3784.  General  priueiples. 

f  3785.  Heeeaaity  for  delivery. 

1 3786.  Delivery  of  certificate  frithont  iudorBement  or  assignment. 

1 3787.  Becording  or  filing  in  public  office. 

13788.  Necessity  for  complying  with  etatotoij  prorisious;  waiver. 

I  3789.  Tranafer  oa  the  books  of  the  corporatimi — General  principles. 

(3790.  — Becitals  in  stock  eertificates. 

93791.  Mode  of  procuring   transfer   on   books,   and  sufficiency  of   transfer — In 

general. 
f  3792.  —  Upon  wlxRn  demand  for  registration  should  be  made. 

1 3793,  Isms  of  certificate  to  transferee,  and  surrender  of  old  certificate. 

zzu.  ErrECT  or  uNKEaiST^ts)  TSANsrsBs 

1 3794.  EtFeet  of  unregistered  tranaferE  as  between  the  parties — General  rule. 
1  379S.  — Nature  of  transferee's  title. 

13796.  — Bights  and  liabilities   as  between   registered  and   actual  omier — Id 
generaL 

13797. As  to  dividends,  calls  and  assessments. 

1 3798-  Effect  of  nnregistered  transfers  as  against  the  corporation — General  rule. 

13799.  — Bight  to  ^oU. 

1 3800.  —  Quallficstion  for  office. 

1 3801.  —  Liability  for  calls  or  aBsesnnents. 
i  3808.  •—  Payment  of  diTidenda. 

13803.  — Bight  of  corporation  to  set  off  dividend  against  debt  of  transferrer. 

13804.  ^Distribution  of  assets. 

{  3805.  —  Suit  hy  transferee  to  set  aside  ultra  vires  transactions,  or  redress  in- 
juries to  corporation. 

13806.  — Lien  of  corporation;  rights  bm  a  creditor. 

13807.  —Liability  of  corporation   for  registering  fraudulent  or  unauthorized 

transfer. 

13808.  — -Waiver  or  eatoppeL 

13809.  -^Befusal  to  register  transfer. 

1 3810.  Effect  of  unregistered  transfer  as  against  corporate  creditors. 

1 3811.  Effect  of  unregistered  transfer  as  against  creditors  of  apparent  o 
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(3812.  — Where  failure  to  register  is  fault  of  corporation. 
i  ^813.  —  Failure  to  register  transfer  as  «  badge  of  fnuid. 
S  3814.  —  Unregistered  pledge  of  shares. 

f  3815.  SfFect  of  unregistered  tranoten  as  against  purchasere  or  pledgees  from 
apparent  owners. 

ZXIII.  REFUSAL  TO  REOOONIZK  Aim  KBGI8TEK  7KANSFERB 

S381S.  Bight  to  transfer  and  duty  to  make  it. 

I  3817.  Remedies  for  refusal  to  transfer — Suit  in  equity  to  compel  transfer. 

{  3818.  — Mandamus  to  compel  transfer. 

I  3819.  — Action  against  corporation  for  damages. 

i  3820.  —  Action  against  person  causing  refusal. 

j  3821.  — Liabilitj  of  officers  or  transfer  agents. 

f  3822.  —  Statutory  remedies. 

I  3823.  Befusal  must  be  wrongful — In  geoeral. 

E  3S24.  — Effect  of  conflicting  claims  to  same  stock. 

S  3825.  —  Bight  to  inquire  into  validity  of  transfer  as  between  the  parties. 

f  3826.  — Motive  in  transferring  shares. 

S3827.  ^  Bight  to  require  proof  of  authority — In  general. 

13828.  — —'Where  stock  is  held  in  a  fiduciary  capacity. 

(  3829.  — Bight  to  require  production  and  surrender  of  old  certifleate. 


1 3830.  Duty  of  corporation  with  respeut  to  transfers. 

E  3831.  Good  faith  and  absence  of  negligence  on  the  part  of  the  corporation. 

1 3832.  Failure  to  require  surrender  of  original  certiflc&te. 

1 3833.  Transfer  under  decree  of  court. 
S3834.  Title  of  transferee. 

i  3839.  Transfers  by  persons  under  legal  disability. 
%  3836.  Unauthorized  or  fraudulent  transfers  by  agents. 

(3837.  Unauthorized  or  fraudulent  transfets  by  trustees — ^lUghts  and  liabilities 
of  transferee. 

13838.  ^Liability  of  corporation. 

13839.  — Use  of  word  "trustee"  aa  notice. 

1 3810.  Unauthorized  br  fraudulent  transfers  by  executors  or  administrators — 

Bights  and  liabUities  of  transferees. 
S  3841.  —  Liability  of  corporation. 

I  3842.  Unauthorized  or  fraudulent  transfers  by  guardians. 
}  3843.  Bemedies  of  owner  against  corporation. 
i  3844.  Liability  of  corporation  to  holder  of  prior  equitable  title, 
}  3845.  Liability  of  transfereo  to  true  owner. 
i  3846.  Liability  of  transferee  to  corporation. 
1 3847.  Liability  of  corporation  to  transferee. 
I  3848.  Rights  and  liabilities  of  purchaser  of  new  certiflcata. 
1 3849.  Liability  of  peraon  selling  stock  as  broker  or  agent. 
1  3850.  Liability  of  bailee  for  conversion. 
g  3851.  Liability   of  vendor   for  conversion  after  sale. 
(3852.  Liability  of  witnesses. 
1 3853.  Estoppel  of  true  owner  to  assert  title  as  against  transferee — In  general. 
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i  3854.  —  Purctwsera  or  pledgees  with  notice. 

I  3S55.  — Effect  of  nonregutrBtion  of  traiiafeT  to  apparent  owaer. 

I  3S56.  — Negligence  of  guardikn  as  affecting  mrd. 

XZT.    COHTKACTS    I«R   THE    BALK   or    SHAKES 

t  3857.  Formation  and  validity  of  contract  in  generaL 

I  3856.  Consideration   and  mutiialit^r. 

13859.  Oral  contracta;   statute  of  frauds — NecHsity  for  writing. 

I  3860.  — Sufficiency  of  writing  or  memorandum;   part  perfonnanee. 

S  3861.  Illegatity;  gombliog  cocttacte. 

I  3862.  Effect  of  fraud  and  faJw  representationB — Scope  of  anbdivisien. 

I  3863.  — What  amoanta  to  fraud  in  general. 

S  38S4.  ^BepreeentatioDS  as  to  corporate  proper^  and  assets. 

S  3S65.  — Bepreeentations  aa  to  financial  condition  of  the  corporation. 

9  3866.  — Sepresentationg  as  to  dividends. 

113867.  — Bepresentationa  as  to  capital  stock. 

I  3868.  — Sepresentations  as  to  value  of  stock. 

S3869.  — Further  illust rations. 

i  3870.  —  Eipresuona  of  opinion,  promisea  or  prediction!. 

I  3871.  — BepreseutatioDS  aa  to  the  law. 

(  3872.  —Nondisclosure  or  concealment  of  facta. 

5  3873.  — FaMtf  of  statement 

8  3874.  — Knowledge  of  falaity  and  intent  to  deceive. 
tt  3875.  ' — The  representation  as  an  inducement. 

i  3876.  — Sight  to  rely  on  representations. 
I  3877.  — Neeesrity  for  injury. 
S  3878-  —  Peraqna  who  may  be  held  liable. 
f  3879.  —  Bemedies  for  fraud — Bescission. 

1  3880. Bestoration  of  the  status  quo. 

t  3881. Laches  aa  a  bar  to  reeciaaion. 

S  3882. Batiflcatjon  or  waiver  as  a  bar  to  rescission. 

t  3883.  .—  Action  for  deceit— In  general. 

§3884. Waiver;  limitatione. 

t  3885.  Constmctioa  of  contract  in  general. 
I  3886.  Admissibility  of  parol  evidence. 

9  3887.  Executed  and  executory  contracts;  when  title  paaae*. 
1 3888.  Conditions  precedent  and  subsequent. 

f  3889.  Warranties,  guaranties  and  special  stipulations — Express  warranties. 

1 38B0.  —  Implied  warranties.' 

9  3891.  —  Agreements  by  seller  to  repurchase  or  giving  him  option  to  do  bo, 

the  like. 
13892.  — Guarantiee  and  agreements  hy  third  persons. 
f  3893.  Performance  and  breach  generally. 
9  3894.  FaTment. 
I  3895.  Tender  and  demand. 

9  3896.  Beecisaion  of  contract — Bight  to  rescind  in  general. 
(3897.  — Limitations  on  the  right  to  rescind. 
I  3898.  Bemedies  for  breach  of  the  contract — In  general. 
9  3899.  —  SpeciAc  performance — Oeneral  prineiplea. 
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!  3900. Bigbt  as  affected  by  nature,  validity  and  purpose  of  contract 

[.1901. Necessi^  for  mutQality  of  remedy. 

ixyi.  PLEDGES,   UDBTOAOES   AND  LEASES  OP  STOCK 

$3902.  Shares  of  stock  may  be  pledged. 

i  3903.  iN'ature,  essentiah  and  validity  of  contract  of  pledge  generally. 

i  3904.  Fledgeg,  mortgagee  and  Bftlea  distinguished. 

i  3905.  Necessity  for  and  sufficiency  of  delivery  and  possession. 

i  3906.  Effect  of  parting  with  possession. 

g  3907.  Necessity  for  registration, 

i  390S.  Scope  of  lien. 

i  3909.  Effect  of  pledge  on  title  and  rights  of  pledgor. 

f  3910.  Title  and  rights  of  pledgee— In  general. 

{  3911.  — Bight  to  tranaferof  Etoek  on  corporate  books. 

i  3912.  —Bight  to  uae  pledged  stock. 

i  3913.  — Negligence  or  misconduct  in  use  or  care  of  stoi^ 

3  3914.  — Eight  to  incur  expense  to  protect  lien. 

8  3915,  — Bight  to  sue  to  preserve  seeuri^  or  for  damages. 

I  3916.  — Bight  to  puTcbase'at  sale  under  paramount  lien. 

£3917.  — Effect  of  death  of  pledgor. 

1 3918.  —  Title  or  Uen  of  pledgee  as  against  third  persons — In  general. 

[3919. Marshaling  securities. 

i  3920.  Belative  rights  of  pledgor  and  pledgee  as  stockholders. 

S3921.  LiabUity  of  pledgee  as  stockholder. 

!  3922.  Bights  and  remedies  on  default — In  general. 

t  3923.  —  Pledgee  not  bound  to  foreclose. 

i  3924.  —  Forfeiture. 

S3925,  — Bale  of  stock— Bight  to  sell. 

§3928. Demand  and  notice. 

£3927. Manner  of  sale  In  general. 

113928. Time  and  place  of  sale;   public  and  private  sales. 

13929. Sale  in  separate  lots  or  in  gross. 

13930. Bight  of  pledgee  to  purchase. 

£3931.  — Foreclosure  in  equity. 

£3932.  — Effect  of  death  or  insolvency  of  pledgor. 

1 3933.  —  Statute  of  limitations. 

13934.  — Effect  of  sale  or  foreclosure;  surplus  or  deficiency. 
i  3935.  —  Bight  to  sue  on  debt  without  foreclosure. 
13936.  — Bedemption — Bight  to  redeem. 

<  3937. Suit  in,  equity  to  redeem. 

I  3938. Waiver  of  right  to  redeem. 

[3B39.  — Statute  of  limiUtions;   laches. 

i  3940.  —  Effect  of  bankruptcy  of  pledgee. 

£.1941.  — Identification  of  pledged  stock. 

S3942.  — Subrogation. 

1  .'<943.  Bemedies  of  pledgor  for  conversion  or  breach  of  contract. 

j  3S44,  Mortgage  of  shares  of  stock. 

13945.  Leases  of  stock. 
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ZXTU.  OUTS  or  STOCK 

1 3046.  G«tterta  princIpleB. 

I  3M7.  Nee«aut7'  for  acd  auffleiencjr  of  dsliveiy. 

{  3948.  Heceaeitj  for  aud  affect  of  titlUBfer  on  corporate  booki. 

1 3940.  Tranaf er  of  title,  dominion  Rnd  control. 

13950.  Berocation. 

XXVIH.   lUIIBBSHlP  IN  C0BP0BATI0N8 

I  3951.  Power  bo  admit  memlMn  or  to  SEClude  from  memberahlp. 
S  3992.  Acquisition   of  memberaliip— 'NoceBsity  for   contract. 
I  39S3.  —  Joint  stock  corporations. 

13954.  — CorporatimiB  not  having  a  capital  stock — General  principles. 

13955.  ^ — Compliance  with  pnovisions  of  charter,  constitution  or  bj-Ian 
*3»56. Effect  Of  fraud. 

13957.  Loss  of  membership — Transfer  of  shares  or  membership. 
I  39SS.  — Snrrender  of  shares  or  withdrawal  from  membership. 
I  3959.  —  Forfeiture  of  shares  or  membership. 

I  3960.  —  Disfranchisement   or   expulsioQ   of  members— Power   to   expel   Oi 
fianehise. 

13961. Gronnda  for  disfraueblsemeDt  or  expuluou  In  geueraL 

I  3962. By-laws  and  rsgulations  of  corporation. 

g  3963. Particular  grounds. 

13964. Good  faith. 

I  3065. Waiver  of  mdm  of  expoWon. 

I  3966.  —  —  Mode  of  proeednre  to  expel  members. 

I  3967,  ——Waiver  of  irregularities;  estoppel  and  acqnieseence. 

t  3968. Beview  by  the  eourti. 

I  3969. Bemedies  for  wrongful  expnlsioD. 

13070. NeeeasitT'  for   exhausting  ronedies   within   the  organization. 


A.  General  Sules 

1 3971.  Scope  of  enbdivision. 

1 3972.  Powers  and  dntiea  of  majority— In  general. 

S  3073.  —  Majority  stochbolders  as  trustees  for  minority, 
f  3974.  — Majority  stockholders  as  possessing  powers  of  corporation. 
13975.  — Majority  as  owning  property  of  corporation. 
{3976.  — Power  of  majority  to  ratify. 

13977.  — Liability  of  majority  for  misconduct  of  otBcers  elected  by  them. 
I  3978.  Power  of  minority  to  rescind  contract. 
I  3079.  What  constitutes  a  majority. 
I  3980.  Bight  to  purchase  majority  of  stock. 

I  3981.  Validity  of  agreements  between  stockholders  for  control  of  corporation. 
I  3982.  Extent  of  stock  holdings  as  affecting  rights  snd  remedies. 
1 3983,  Bight  of  miaon^  to  informstion  regarding  corporate  affairs. 
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B.  ParticuUr  Fonits  of  Corporate  Control 

I39S4.  la  general 

1 3985.  One  person  as  majority  stockholder. 

S  39Sfl.  Control  bj  stockholders  of  another  eorporfttioo. 

§  3987.  Control  bf  combination  of  stockholders. 

i  39SS.  Corporation  as  majoril;  stockholder — In  general 

I  3989.  —  Minority  interest  as  controlling  interest 

}  3990.  —  Holding  companies. 

C.  In  What  Cases  Minoritj'  May  BeBort  to  Conrti 

g  3991.  Qeneral  rule. 

f  3992.  Intf a  vires  acts  where  there  is  no  bad  faith — Bnle  stated. 

(3993.  — Compromise  of  claims. 

!  3994.  Ultra  vires  acts— Bule  stated. 

i  3995.  — Power  of  minori^  to  prevent  creation  of  monopoly, 

i  3996.  — Donations  by  majority. 

i  3997.  Bad  faith  or  fraud—Rule  stated. 

1 3998.  —  Misappropriation  or  diversion  of  corporate  funds  or  assets. 

(3999.  — Division  of  assets. 

( 4000.  Impairment   of  contracts. 

D.  lUghts  of  Minority  in  Segard  to  Amendments  of  Charter 

g  4001.  Amendments  autboriEed  by  charter. 

I  4002.  Amendments  not  authorized  by  charter — In  general. 

(4003.  — Badical  or  fundamental  changes. 

9  4004.  —  Amendments  in  furtherance  of  objects  of  corporation. 

1 4005.  Effect  of  reservation  by  state  of  power  to  alter,  amend  or  repeal  charter — 

In  general. 
(4006.  — Massachusetts  and  New  Tork  doctrine. 
(4007.  —Majority  rule. 
(4008.  — Alteration  and  change  distinguished. 
(4009.  Eiereise  of  power  of  eminent  domain. 

E.  Bights  of  Minority  as  to  SrIc,  Exchange  or  Lease  of  Corporate 
Properly 

(4010.  In  general. 

1 4011.  Power  of  majority  to  dispose  of  all  of  corporate  property — General  role. 

(  4012.  —  In  case  of  quasi  public  corporation  or  of  property  held  in  trust. 

(4013.  — Where  sale  is  part  of  corporate  business. 

(4014.  — Where  sale  expressly  authorized  by  statute. 

(  4015.  Power  of  majority  to  lease  all  of  corporate  property. 

1 4016.  Taking  stock  or  bonds  of  another  corporation — In  general. 

(4017.  — Construction  of  statutes. 

F.  Statutes  Requiring  Consent  of  Certain  Per  Cent  of  Stock 
(4018.  General  eonsiderations. 
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O.   Defeiuea   Agsinst   Minority   Stoekfaidden 

I  4019.  In  general. 

S  4020.  Froeuring-  funds  for  litigatioo  from  rival  corporation. 

14021.  Neeessity  for  injury, 

1 4022.  Aequiaition  of  stock  after  bappening:  of  nronj;  complained  of. 

1 4023.  Laches,  ratifieation  and  estoppel — Qeneral  rule. 

I  401E4.  — Objections  other  than  those  raised  at  stockholders'  me«tliig. 

H.  Remedies  of  Minority  Stockholders 

S4025.  In  general. 

S  4026.  Prelimiiuiry  injunction. 

1 4027.  Statutory  proTlsions  for  compensating  dissenting  stockholders. 

S  4028.  iDjunctioD  against  majority  to  prevent  voting  of  their  stock. 


{4029.  Introductory. 

S  4030.  Validity  of  contrHCtB  between  corporation  and  stockholder — General  rule. 

14031.  — Loans  to  corporation. 

14032.  — Purchase,  sale  or  lease. 

14033.  — Guaranty  of  corporata  debts. 

1 4034.  —  Where  stockholder  repreaenta  both  parties  to  contract. 

14035.  — Frauds  upon  other  stockholders. 
9  4030.  —Operation  and  effect. 

1 4037.  Dealings   between   corporations   where   one   owns   majority   of    stock   of 

another. 

1 4038.  Dealings  between  corporation  and  another  company  controlled  by  majority 

stockholders  of  first  company. 

1 4039.  Ri{^t  of  stockholder,  as  agent  of  third  person,  to  sell  to  corporation. 
f  4040.  Beeovery  on  implied  contract — lii  general. 

S4041.  — For  personal  services. 

I  4042.  Individual  profits. 

I  4043,  Knowledge  of  corporate  affairs  ea  imputable  to  stockholders  dealing  with 

corporation. 
t  4044.  ParchBHs'  of  corporate  property  at  forced  sale  or  of  claims  against  tho 

corporation. 
1 404S.  Stockholders  as  creditors — ^Kight  to  become  creditors. 
t  4046.  —  Bights  as  creditor, 
f  4047.  — 'Preferences  after  insolvency. 
I  4048.  Dealings  with  corporate  proper^. 
I  4049.  Set-off  by  stockholders. 


1 4050.  In  general. 


d  by  Google 


Privatb  Cobporatioks  [Ch  56 


14051.  In  general;   corporate  and  individiul  iujnrieH  distingaUhed. 

i  40S2.  Bight  to  sne  at  law. 

i  4053.  BigM  to  sue  in  equity  ta  equitable  Ewtion. 

i  4054.  Statutory  remedies  and  liglitB  of  aetion. 

1 406G.  Bight  of  stocUiolder  to  defend,  intervene  or  croM-eomplain  in  anit  bf  kh- 

ether  againot  the  eorporation. 
9  4056.  Kght  as  affected  I^  insolTene?  leeeiTSrship,  or  baulmptey. 
f  4057.  Bight  as  affected  bf  disMlntion,  ineotupleteness  or  Bu^eosion  of  cor- 

i  4058.  Who  are  regarded  as  stoekholderB  entitled  to  me— In  generaL 
i  4D59.  —  Bzeentors,  trusteeB,  pledgees  and  other  qualified  holders. 
§  4060.  —  Transferees  after  injury  cmnplained  of. 
i  4061.  Grounds  and  oeeaaionB  for  relief — In  general. 
1 4062.  —'Ultra  yirea  acta,  mat«,  divendoo  or  miaapplieation  of  mills 
J  4003.  — Fraud  or  wrongdoing  by  majority  stoekholderB. 
1 4064.  —  Wrongdoing  or  neglect  by  ofllcers  and  directors. 

{4065.  — Impolitic  and  ine^iedient  acts  and  dealings;  discretion  in  management 
and  policy. 

14066.  — Injury  to  corporation  by  third  persona  or  other  corporations. 

1 4067.  Prerequiaites  and  conditions  to  suit  by  stockholder — In  general. 
i  4068.  —  Demand  on,  and  refusal  by  corporation  to  sue. 

14060.  — Under  federal  practice;  94th  Equity  Bale  (New  Equity  Bute  27). 

94070.  — Facts  dispensing  with  demand  and  the  like. 

f  4071.  Defenses  and  objections  to  suit — In  general. 

{4072.  — Laches,  estoppel,  ratification  or  compromise — In  general. 

14073. Estoppel  by  consent,  acquiescence  or  participation. 

14074. Estoppel  against,  or  ratification  by  corporation. 

{4075.  — — Comproinise  or  settlement. 

S4076.  — limitation  of  action. 

14077.  ^Bad  motive  or  want  of  substantial  interest. 

{4078,  — Interference  with  internal  policy  and  management  or  with  discretiini  of 

officers  and  directors.  ' 

1 407&.  Jurisdiction  of  action  or  suit. 
i  4080.  Parties  plaintiff. 

1 4081.  Pailjes  defendan^-The  corporation,  oDlcers  and  other  stoehholders. 

{  4083.  ' —  Third  persons  or  corporations  involved  in  controversy.  ' 

{  4083.  Pleading  and  procedure — In   general. 

{4084.  — Alleging  cause  of  action  and  plaintiff's  right  as  stockholdar.  I 

{4085.  — Allegations  as  to  demand  and  refusal  of  corporation  to  sue.  | 

{4086.  —  AUegfLtions  under  04th  Equity  Bule  (New  Equi^  Bule  27)  in  federal  ! 

courts.  ' 

{4087.  — Answers,  replies  and  other  pleadings. 
.   i  4088.  Burden  of  proof,  presumptions  and  evidence.  | 

M089.  Conduct  and  control  of  action;   discontinuances  and  coiuproinises.  I 

I  4000.  Judgment  and  nature  of  relief  allowable — In  general.  | 

{  4001.  —  Injunction,  receivership  and  accounting;  dissolution.  ' 
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1 4092.  —  Bar  aod  conchiBiveQesB  of  decree. 

1 4093.  —  Cofltfl  and  fees  and  allowuicee. 


|40M.  Scope  of  8Dbdivi3iou. 

I  4095.  Existence  of  liability — Oenval  principles. 

S  4096.  —  BfCeet  of  disaolntion  of  eorporatton. 

14097.  —Effect  of  consolidation. 

1 4098.  —Ooafliet  of  laws. 

14099.  Nature  and  extent  of  liability— Nature  of  liabili^. 

1 4100.  —  Extent  of  liabUi^  in  gooecal. 
(4101.  — LiabUit;  for  interest  and  eoets. 

1 4102.  —  Contribution  ainonc  stockholders. 

M103.  Defenses  available  to  stocUiolders — In  Keneial. 

1 4104.  —  Belease  or  disehaige  ef  rtoektaolders. 

1 4105.  —  Widver  or  release  of  liaUlity  by  ereditors. 

1 4106.  —  Egtoppel  or  waiver  of  ri^t  to  set  up  def  enscdt. 

14107.  Penons  liable— In  general. 

1 4108.  —  Infants  and  married  women, 

14109.  — Other  corporations. 

J4110,  — Principal  and  agent;  tnutee  and  beneficiary. 

f  4111.  —EfFect  of  transfer  of  stock. 

§4112.  — ElTect  of  pledge  of  stock.  * 

14113.  By  whom  liability  may  be  enfMced — In  general. 

14114.  — Creditors  who  are  also  stockholders. 

14115.  — Beceivers,  tnuteei  in  bankruptcy,  assignees  for  creditore,  aod  the  like. 

14116.  — Limitations  on  right  of  reesirers,  assignees  or  tmstees. 

14117.  — Porchaseri  from  receivers  or  trustees. 

I  4118.  Oalli  and  asseesmentH — Necewity  for  call  or  assessment;  by  whom  made. 

I  4119.  ^Procedure  to  procure  aaseBsraont. 

(4120.  — Conelueiveneea  of  call  or  assesunent. 

1 4121.  Bemedies — GeDsral  principles. 

I  4122.  — Actions  at  law  and  suits  in  equity. 

14123.  — Discovery. 

f  4124.  —  Ezeention. 

M125.  — Mandamus. 

M126.  — Oamishmeut  and  attachmeot. 

14127.  —  ParUes. 

14128.  — Joinder  and  splitting  of  causes  of  action. 

1 4129.  — Exhausting  legal  remedies  against  corporation;  judgment  and  execution. 

14130.  — Conclusiveness  of  judgment  against  corporation  as  against  stockholders, 

1 4131.  —  Enforcing  liability  in  other  states. 

14132.  Set-off  of  debts  due  to  stockholders. 

I  4133.  Application  of  the  rtatute  of  limitations — General  principle*. 
1 4134.  —  Accrual  of  right  of  action. 
(4135.  — Bonus  or  watered  stock. 
(4136.  — Interruption  or  tolling  of  statute. 
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ZZXIV.   PEGSON&L    LIABILITY    OF    STOCKHOLDEBS    FOR    DEBTS    OT   THE 


1 4137.  Liability  in  the  absence  of  charter,  rtatutory  or  conatitutional  provisions 

— General  principles. 
S4138.  —Liability  for  torts. 

£4139.  — Power  of  corporation  to  make  stockholders  liable;  by-lavts. 
{4140.  — Agreement  or  consent  of  stockholders. 
1 4141.  Statutory  liability  in  general. 
g  4142.  £ffect  of  constitutional  provisions. 
i  4143.  Whether  constitutional  provisions  are  self -executing. 
i  4144.  Construction  of  statutory  or  constitutional  provisions  in  general. 
S  4145.  Alteration   or   repeal   of   constitutional   or   statutory   provisions — Oeneral 

principles. 
{4146.  — Effect  as  against  stockholders. 
S  4147.  —  Effect  as  agtunst  creditors. 
1 4148.  Effect  of  reorganization  of  corporation. 
G  4149.  Effect  of  consolidation  of  eorporstiona. 
i  1150.  Effect  of  dissolution  of  corporation. 
9  4151.  Conflict  of  laws. 

E  4152.  Ezt«nt  of  liability — General  statement. 
1 4153.  —  Liability  to  amount  due  oii  stock. 

8  4154.  — Liability  to  amount  or  extent  of  stock;  double  liabili^. 
3415S.  — Liabili^  in  proportion  to  amount  or  Talne  of  stock. 

14156.  — Liability  until  payment  or  subscription  of  capital  stoelc 

1 4157.  —  Liability  on  failure  to  file  report  or  statement 

1 4158.  —  Liability  because  of  defective  organization. 
{4159.  — Liability  where  corporation  has  no  capital  stock. 
14160.  — 'liability  of  stockholders  of  national  banks. 

I  4101.  What  corporations  are  within  statutory  or  constitutional  provisions — In 

general. 
g4]6g,  — Provisions  excepting  certain  elaases  of  corporations. 
!  4163.  Liabilities  to  which  the  statutory  or  constitutional  provisions  apply — In 

S41fi4.  — Liabilities  based  upon  tort. 

S  4165.  — Liabiiitaes  arising  out  of  contract. 

(4166.  — Claims  under  ultra  vires  contracts. 

!  4107.  — Statutes  imposing  liability  for  special  debts  only — In  general. 

14168.  ' Debts  due  laborers,  servants,  clerks,  employees,  etc. 

S4169. Debts  due  for  materials,  supplies,  etc. 

(4170. Liabili^  for  taies. 

(4171. Deposits  in  banks,  etc 

(4172.  — Liability   dependent  upon  maturity  of   debt  or  time   of  bringing  suit 

against  corporation. 
(4173.  — Debts  barred  by  limitation. 
g4174.  — Liability  for  interest. 
S417S.  — LiabUity  for  costs. 

1 4176.  Whether  the  liability  is  contractual  or  penaL 
6000 
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I  4177.  Whether  the  Uabilitj  U  that  of  sureties  or  ^arantori). 
1 4178.  Whether  the  liabilitj  is  that  of  psrtners. 
94179.  Whether  the  liabilltj  ia  joint  or  several,  or  joint  and  severBl, 
I  4180.  Whether  the  liabtUtjr  la  primary  or  aecondary. 

14181.  Dissolution,  failure,  insolvenc]',  etc.,  as  a  condition  precedent  to  liability, 
i  4182.  Persons  liable — In  general. 
14183-  — 8tocliholders,    corporators,    rnbKribers. 
1 41S4.  —  B^^istered  owners. 
1 4185.  —  Unregistered   stockholders. 
14180.  — Holders  of  preferred  stock. 
14187.  —Infants. 

54188.  — Married  women;  comniiinitj  fropertj. 
14180.  — Other  corporations. 
S41flO.  — Partners. 

I419L — Eeal  and  apparent  owiipr;  trustees,  agents,  executors,  etc — General 
niles. 

1 4192. Statutory  provisions. 

14193. —Pledgees. 

S4194.  — Assignees  in  insolvency  or  bankruptcy. 

14195.  — Estates  of  deceased  stockholders;   distributees. 

14196.  — Effect  of  transfers  of  stock — In  general. 

14197. Time  when  debt  was  eontracted;   renewal  or  change  in  character 

of  debt. 

I  4198. Debts  contracted  or  paid  after  transfer. 

14199. Statutory  regulations. 

14200.  —  —  Transfer  by  stockholder  who  has  satisfied  liability. 

14201, Transfers  to  escape  liability  or  which  are  merely  colorable. 

14202. Transfers  to  persona  who  are  insolvent. 

(4203. Transfers  to  persons  not  legally  liable  as  stockholderB. 

(4204. Transfers  prohibited  by  statute. 

14203. Begistration  of  transfers. 

14200. Eecording  transfers  in  public  office. 

14207. Apportionment  and  distribution  where  both  transferrer  and  trans- 
feree are  liable. 

14208.  — Evidence  and  burden  of  proof. 

14209.  —Estoppel. 

[Subiliv.  isirv  is  concluded  in  Vol,  7] 

xxxT.  ASBtssiiiKTs  ON  ruLL  PAID  BTOCK  [See  Vol.  7] 


XIV.  PREFERRED  STOCK 

8  3621.  Definition,  nature  and  diBtinctionB.    The  ordinary  stock  of 

a  corporation,  or  "common  stock,"  as  it  is  called,  gives  no  stockholder 
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any  greater  rights  than  any  other  stockholder.  There  is  no  difference 
between  the  shares,  but  all  the  stockholders  stand  upon  an  equal  foot- 
ing, and  each  is  entitled  to  share  in  the  profits  of  the  corporation, 
whenever  they  are  distributed  in  the  way  of  dividends,  in  proportion 
to  the  number  of  shares  held  by  him."  Preferred  stockholders,  how- 
ever, stand  on  a  different  footing.  As  the  term  implies,  preferred 
stock  is  stock  which  gives  the  holder  a  preference  over  the  holders  of 
common  stock  with  respect  to  the  payment  of  dividends.  Holders  of 
preferred  stock  are  entitled  to  receive  dividends  on  their  shares,  to  the 
extent  agreed  upon,  before  any  dividends  at  all  are  paid  to  the  holders 
of  the  common  stock." 

It  is  immaterial  whether  a  stock  given  preference  is  called  preferred  ' 
or  guaranteed  or  interest  bearing,  the  terms  having  practically  the 
same  meaning.^*    Guaranteed  stock,  or  stock  on  which  dividends  are 
in  terms  guaranteed,  is  preferred  stock, — stock  upon  which  the  pay- 

78  See  t  3652  et  eeq.,  Infra. 

77  United  SUtW.  Storrow  v.  Tex&e 
Coniol.  Compress  &  Manufacturing 
Ass'n,    87    Fed.    612. 

(KeoiglA.  Jefferson  Banking  Co.  v. 
Tniateea  of  Uartin  Institute,  146  Oa. 
'A8Z,  91  S.  E.  463;  Totten  &  Co.  t. 
Tison,  54  Ga.  139 ;  Coggeahall  t. 
Georgia  Land  &  Investment  Co.,  14 
Ga.  App.  637,  62   S.  E.   156. 

nulluut.  Graver  v.  Cavanagh,  40 
Ind.  App.  340,  82  N.  E.  104. 

KontOckT.  Sumrall  v.  Commercial 
BIdg.  Trust's  Assignee,  106  Ky.  260, 
44  L.  B.  A.  659,  90  Am.  St.  Bep. 
223,  50  S.  W.  69. 

Halna.  Belfast  &  M.  Lake  R.  Co. 
V.  Belfast,  77  Me.  445,  1  At).  362. 

tSaryiAod.  Scott  v.  Baltimore  &  O. 
E.  Co.,  93  Md.  475,  49  Atl.  327. 

HlnnMotft.  Booth  v.  Union  Fibre 
Co.,  162  N.  W.  67.7. 

Ksw  Hunpslilia.  Jones  v.  Concord 
ft  U.  B.  B.,  67  N.  H,  S34,  6S  Am.  St. 
Bep.  650,  30  Atl.  814. 

Nbw  Totk.  People  v.  Miller,  180  N. 
,  T.  16,  72  N.  E.  525,  aif 'g  94  App.  Div. 
564,  88  N.  T.  Supp.  197;  Kent  v. 
Quicksilver  Min.  Co.,  78  N.  Y.  159; 
People  V.  New  York  Buildlng-Loau 
Co.,  50  Misc.  23,  100  N,  Y.  Supp.  459, 
aff'd   119   App.   Div.   830,   104   N.   Y. 


Supp.  892,  189  N.  Y.  547,  82  N.  E. 
1131. 

Bhodft  IsUnd.  Taft  v.  Hartford, 
P.  &  P.  B.  Co.,  8  B.  I.  310,  5  Am.  Bep. 
575. 

Soatb  Cwtdlna.  State  t.  Cfaeraw 
&  C.  B.  Co.,  16  B.  C.  524. 

Vaimont.  Chaffee  v.  Bntland  B. 
Co.,  35  Vt,  110. 

TlTgliila.  Kain  v.  An^e,  111  Va. 
415,   60   S.   K   355. 

EngUnd.  Henry  y.  Great  Northern 
S,y.  Co.,  4  K&j  &  J.  1. 

Preferred  stock  represents  a  oon- 
IributioD  of  capital  preciselj  the  same 
as  common  stock,  differing  only  as  to 
the  preferred  rigbt  of  the  holder  to 
share  in  dividends  or  interest.  People 
V.  Miller,  180  N.  Y.  16,  72  N.  E.  525, 
aff'g  94  N.  Y.  App.  Wv.  564,  88  N.  Y. 
Supp.  197, 

tt  Cratty  v.  Peoria  Law  Library 
Ass'n,  219  m.  616,  76  N.  B.  707,  rev'g 
120  111.  App.  596.  See  also  Field  v. 
Lamsoa  A  Goodnow  Mfg.  Co.,  162 
Mass.  388,  27  L.  B.  A.  136,  38  N.  E. 
1126;  Lockhart  v.  Vaa  Alatyne,  31 
Mich.  76,  18  Am.  Bep.  156;  Miller  v. 
Batterman,  47  Ohio  St.  141,  24  N.  E, 
496;  Taft  v.  Hartford,  P.  ft  F.  B.  Co., 
S  B.  I.  310,  5  Am.  Bep.  575 ;  Henry  v. 
fireat  Northern  By.  Co.,  4  Kay  ft  J. 
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ment  of  a  certain  dividend  at  specified  periods  is  guaranteed  before 
payment  of  any  dividend  to  other  stockholders.  But  the  gnaranty  ia 
not  absolute,  so  as  to  create  the  relation  of  debtor  and  creditor  he< 
t^een  the  corporation  and  the  holders  of  such  stock,  irrespective  of 
whether  there  are  profits.  It  is  a  gnaranty  of  the  specified  dividends 
out  of  profits  available  for  the  payment  of  dividends.™  If,  however, 
there  are  no  profits  out  of  -which  the  dividend  can  be  paid  at  any  time 
when  it  is  payable  according  to  the  terms  of  the  guaranty,  the-dividend 
is  not  necessarily  lost,  but  the  holders  of  the  stock  will  be  entitled  to 
payment  of  all  arrears  before  any  payments  can  be  made  to  the  holders 
of  common  stock.** 

Dividends  on  preferred  or  guaranteed  stock  are  called  "preferred 
or  guaranteed  dividends."*^ 

§  3622.  Fover  to  iBSoe  preferred  or  gnaranteed  stodc— In  general. 
If  the  charter  of  a  corporation  or  the  general  law  in  Jorce  at  the  time 
of  its  creation  expressly  authorizes  it  to  issue  preferred  or  guaranteed 
stock,  as  ia  often  the  case,  there  can  be  no  question  as  to  its  power  in 
this  respect,  so  long  as  it  keeps  within  the  power  so  conferred,  and 
the  power  may  be  exercised  by  a  vote  of  a  majority  of  the  stockholders, 
against  the  dissent  of  the  minority."     And  it  is  well  settled  that. 


1,  1  De  Oex  k  J.  606,  3  Jut.  (N.  8.) 
1133. 

nSee  S  3752,  infra. 

10  See   13754,  Infra. 

11  Miller  v.  Kattermnn,  47  Ohio  St. 
141,  24  N.  E.  496;  Taft  T.  Hartford, 
P.  &  F,  B.  Co.,  S  E.  I.  310,  G  Am.  Rep. 
675;  Henry  v.  Great  Northern  By.  Co., 
4  Kay  &  J.  1,  1  De  Oex  &  J.  606,  3 
Jnr.  (N.  8.)  1133. 

A  preferred  dividend*  is  8  dividend 
paid  to  one  class  of  stockholders  in 
jiriority  to  that  paid  to  another  clasB. 
Jefferson  Banking  Co.  v.  Truetees  of 
Martin  Institute,  146  Ga.  383,  Bl  S. 
E.  463{  CoggeBhall  v.  Qeorgia  Land 
&  Investment  Co.,  14  Oa.  App.  637,  82 
8.  E.  156;  Kain  v.  Angle,  111  Va.  415, 
69  8.  E.  355. 

t>  Butler  V.  Beach,  82  Conn.  417,  74 
Atl.  748.  Bee  also  Ingraham  v.  Na- 
tional 8alt  Co.,  130  Fed.  676,  certiorari 
denied  201  U.  8.  644,  50  L.  Ed.  902 
(mem.  dec.);  Belfast  &  M.  Lake  R. 


Co.  V.  Belfast,  77  He.  445, 1  AU.  362; 
Kent  V.  QaiekBilTai'  Min.  Co.,  76  N. 
Y.  159. 

In  Irfassacbnaetta  prlorto  the  enact- 
ment of  Stat.  1902,  e.  441,  there  was 
no  general  law  authorizing  manufac- 
turing eompanies  to  issue  preferred 
stock,  although  in  some  instances  the 
right  had  been  granted  by  special 
charter.  Page  v.  Whittenton  Mfg. 
Co.,  all  Mass.  424,  97  N.  E.  1006; 
American  Tube  Works  v.  Boston 
Mack.  Co.,  139  Mass.  5,  29  N.  E.  63. 

The  right  to  issue  such  stoek  origi- 
nally or  by  amendment  of  the  article* 
is  conferred  upon  eorporations  by  that 
Btatote.  Page  v.  Whittenton  Mfg. 
Co.,  211  Mass.  424,  97  N.  E.  1006. 

Under  the  Michigan  statute  (Pub. 
Acts  1903,  No.  232,  3  35)  a  vote  of 
three-fourths  of  the  stock  is  essential 
to  an  amendment  providing  for  the 
issuing  of  preferred  stoek.  This 
means  three-fourths  of  the  stock  ia- 
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even  when  no  such  power  is  expressly  conferred  upon  a  corporation 
at  the  time  of  its  creation,  it  is  implied,  in  the  absence  of  prohibition 
or  restriction,  subject  to  the  qualification  that  it  must  be  exercised  for 
a  legitimate  corporate  purpose,  and  that  the  contract  rights  of  share- 
holders cannot  be  impaired."  Such  power  clearly  exists,  not- 
withstanding the  dissent  of  a  minority  of  the  stockholders,  if  it  is 
authorized  by  the  articles  of  association  of  the  corporation,  or  by  by- 
laws adopted  by  the  corporation  prior  to  the  issuance  of  the  common 
stock,  for  in  such  a  case  no  rights  of  stockholders  are  impaired.  And 
the  power  may  be  exercised  after  the  issuance  of  common  stock,  at  any 


sett  V.  ^tna  Building  ft  Loan  Abb'ii, 
78  Kan.  71,  86  Pac.  52;  Forwood  v. 
£ubaak,  106  K7.  291,  50  B.  W.  255. 
And  Bee  works  od  building  and  loan 
BBSociatioQS. 

UVnltcd  States  Wilson  v.  Parvin, 
119  Fed.  652;  Hamlin  v.  Toledo,  St. 
L.  &  K.  C.  B.  Co.,  78  Fed.  66i,  36 
L.  B.  A.  S26,  rev'g  on  otbei  grounds 
73  Fed.  92. 

a«orgla.  Hazlehuret  t.  Savannah, 
G.  ft  N.  A.  B.  Co.,  43  Ga.  13. 

nilnoU.  Cratty  v.  Peoria  Law  Li- 
brary Ass  'u,  219  111.  516,  76  N.  E.  707, 
rev'g  120   III.   App.   596. 

Sansaa.  Hogaett  v.  JGtna  Building 
4  Loan  Ass'n,  78  Kan.  71,  98  Pac.  62. 

New  Tort  Kent  v.  Quicksilver 
Min.  Co.,  78  N.  T.  159;  People  v. 
Koenig,  133  App.  Div.  756,  118  N.  Y. 


sued  and  outstanding  and  not  three- 
fourths  of  that  authorized.  Foote  v. 
Oreilick,  166  Mich.  636,  132  N.  W. . 
473. 

Pub.  Acts  1885,  No.  232,  c.  188, 
{  38,  contained  a  -stmilar  provision. 
Continental  Varnish  &  Paint  Co.  v. 
Secretary  of  State,  128  Mich.  621,  87 
N.  W.  901. 

The  Minnesota  statute  permits  a 
corporation  to  issue  preferred  stock 
when  its  articles  so  authorize.  Booth 
V.  Union  Fibre  Co.,  —  Minn.  — ,  162 
N.  W.  677. 

The  New  Jersey  Corporation  Act, 
i  18  (2  Comp.  St.  1910,  p.  1608)  per- 
mits the  issuance  of  preferred  stock. 
General  Inv.  Co.  v.  Bethlehem  Steel 
Corporation  (N.  J.  Ch.),  100  Atl.  347- 

In  Gordon's  Ex'rs  v.  Bichmond,  F. 
&  P.  E.  Co.,  78  Va.  501,  it  was  held 
that  under  certain  statutes  a  railroad 
company  had  power  to  issue  guaran- 
teed stock. 

The  mere  act  of  classifying  stock 
into  common  and  preferred,  without 
changing  the  number  of  shares,  is  not 
tantamount  to  increasing  or  reducing 
such  stock  so  as  to  require  an  ob- 
servance of  the  statutory  provisiooB 
as  to  the  manner  of  increasing  or  re- 
ducing fitock.  California  Telephone 
&  Light  Co.  V.  Jordan,  19  CaL  App. 
536,  126  Pac.  598. 

As  to  the  right  of  building  loan  as- 
sociations to  issue  preferred  stock,  see 
Wilson  V.  Parvin,  119  Fed.  653;  Hog- 

6001 


.  136. 


See    Beagan    Bale    Co. 
Tex.  Civ.  App.  — , 


149 


"The  issuance  of  preferred  «tock, 
in  the  absence  of  statutory  prohibi- 
tion, violates  no  rule  of  public  policy." 
Hogsett  V.  ^tna  Building  &  Loan 
Ass'n,  78  Kan.  71,  96  Pac.  52. 

"There  is  no  objection  to  an  agree- 
ment for  preferred  or  guaranteed 
stock  in  the  original  organization  of 
a  corporation,  where  "  •  •  all  the 
parties  ^ree  to  it."  Cratty  v.  Peoria 
Law  Library  Ass'n,  219  HI.  516,  76  N. 
E.  707,  rev'g  120  lU.  App.  596. 
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time,  if  all  the  stockholders  consent.**  "We  know  nothing  in  the  con- 
stitution or  the  law,"  said  Judge  Folger  in  a  leading  New  York  case, 
"that  inhibits  a  corporation  from  beginning  its  corporate  action  by 
classifying  the  shares  in  its  capital  stock,  with  peculiar  privileges  to 
one  share  over  another,  and  thus  offering  its  stock  to  the  public  for 
subscriptions  thereto.  No  rights  are  got  until  a  subBcription  is  made. 
Each  subscriber  would  know  for  what  class  of  stock  he  put  down  his 
name,  and  what  right  he  got  when  he  thus  became  a  stockholder. 
There  need  be  no  deception  or  mistake ;  there  would  be  no  trenching 
upon  rights  previously  acquired;  no  contract,  express  or  implied, 
would  l)e  broken  or  impaired."  •* 

Preferred  stock,  however,  cannot  be  issued,  against  the  dissent  of 
a  holder  of  common  stock,  if  his  contract  with  the  corporation  will 
be  thereby  broken  or  impaired.  Therefore,  if  a  corporation,  when  it 
issues  common  stock,  is  not  expressly  authorized  to  issue  preferred 
stock  either  by  its  charter  or  by  the  general  law,  and  if  there  is  no 
provision  for  such  stock  in  its  articles  of  association,  it  cannot  after- 
wards issue  the  same  without  the  unanimous  consent  of  the  holders 
of  the  common  stock.** 


MUnltod  StBtM.  BaoigaD  v.  Bard, 
134  U.  S.  291,  33  L.  Ed.  932;  Hamlin 
V.  Toledo,  St.  L.  ft  K.  C.  R.  Co.,  78 
Fed.  664,  36  L.  B.  A.  826. 

OMIgU.  Hazleharst  v.  SavannBh, 
O.  ft  N.  A.  B.  Co.,  43  Oa.  13. 

BUdoIs.  Higgins  v.  Laneingh,  154 
IlL  301,  40  N.  B.  362;  Havemayer  v. 
Bordeaux  Co.,  S  Nat.  Corp.  Bep.  127 
(HI.  Cir.  Ct.  1894). 

HfcUgao.  Lockhart  r.  Van  AI- 
■tjne,  31  Mich.  76,  18  Am.  Bep.  156. 

Now  Tnfc.  Kent  v.  QuickEilver 
Min.  Co.,  78  N.  Y.  159. 

*'"g'W"''  In  re  Bridgewater  Nav. 
Co.,  38  Ch.  Div.  1;  In  re  South  Dur- 
ham Brewery  Co.,  31  Ch.  Div.  261 ; 
Andrews  t.  Gae  Ueter  Co.,  [1897]  1 
Ch.  Div.  361,  overruling  Hutton  v. 
Scarborough  ClUF  Hotel  Co,,  2  Drew, 
ft  S.  514,  521,  4  De  Qez,  J.  ft  S.  672; 
Harrison  v.  Mexican  By.  Co.,  L.  B. 
19  £q.   358. 

■S  Kent  V.  QuickBilver  Uin.  Co.,  78 
N.  T.  159. 

HKent  V.  Quicksilver  Min.  Co.,  78 
N.  Y.  159;  Srnjit  v.  Elmira  Municipal 


Improvement  Co.,  24  N.  Y.  Misc.  583, 
54  N.  Y.  Supp.  116;  Knozville,  C.  G. 
ft  L.  B.  Co.  V.  KnoxvlUe,  98  Tenn.  1, 
37  S.  W.  883;  Moss  v.  Syers,  32  L.  J. 
Ch.  711.  Bee  also  Ingraham  v.  Na- 
tional Salt  Co.,  130  Fed.  676,  certiorari 
denied  201  U.  S.  641,  50  L.  Ed.  902 
(mem.  dec.). 

The  relative  value  of  the  shares  can- 
not be  changed,  bo  as  to  make  soma 
of  them  preferred,  without  the  con- 
sent of  all  the  stockholders,  unless 
power  to  do  so  is  conferred  by  statute 
or  by  the  articles  of  incorporation. 
So  where  a  corporation  and  all  its 
registered  stockholders  signed  an 
agreement  whereby,  in  order  to  raise 
money  to  pay  debts,  forty  per  cent. 
of  the  stock  was  surrendered  and  can- 
celed, and  in  place  thereof  new  stock, 
entitled  to  a  first  lien  upon  the  net 
profits  for  dividends  of  ten  per  cent. 
was  issued  and  sold,  it  was  held  that 
such  action  was  not  within  the  powers 
of  the  corporation  or  a tocli holders, 
and  therefore  waa  not  binding  upon 
one  who  held  stock  under  an  uuregis- 
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An  assignee  of  stock  takes  it  burdened  with  any  equities  in  relation 
to  the  stock  which  existed  as  to  it  in  the  hands  of  his  assignor,*''  and 
hence  the  assig^ice  of  common  stock  is  bound  by  an  agreement  pro- 
viding for  the  iaeuing  of  preferred  stock  to  which  his  assignor  was 
a  party." 

Consent  by  the  assignor  of  stock  after  the  assignment  is  not  binding 
on  the  assignee,"  even  though  the  transfer  has  not  been  registered." 
Nor  will  it  be  presumed  as  against  the  assi^ee  that  the  assignor  gave 
his  consent  before  the  transfer." 

In  some  jurisdictions  there  are  constitutional  or  statutory  pro- 
visions which  expressly  prohibit  corporations  from  issuing  preferred 
stock  without  the  consent  of  all  of  the  stockholders,*'  And  it  has  been 
held  that  such  a  provision  which  is  general  in,  its  terms  is  not  limited 
in  ita  application  to  original  issues  of  preferred  stock,  but  that  it 
applies  to  an  issue  of  increased  preferred  stock  as  well,  even  though 
the  statute  permits  a  corporation  to  increase  its  stock  with  the  con- 
sent of  a  majority  of  its  stockholders.** 

tered  aaaignment  in  blank  as  security 
for  a  debt,  and  that,  upon  default  and 
a  sale  thereof,  the  purchager  was  en- 
titled to  ft  new  certificate  giving  the 
■ame  rights  aa  the  old.  Campbell  v. 
American  Zylonite  Co.,  122  N.  Y.  455, 
II  L.  R.  A.  596,  S5  N.  E.  853,  rev'g 
55  N.  r.  Super.  Ct.  562,  3  N.  Y.  Supp. 


822. 

•'  See  1 3768  et  acq.,  infra. 

Win  re  Seneca  Oil  Co.,  153  N.  Y. 
App.  Div.  594,  138  N.  Y.  Supp.  78, 
aff'd  208  N.  Y.  545,  101  N.  E.  1121. 

<B  Ernst  V.  Slmira  Municipal  Im- 
provement Co.,  24  N.  Y.  Miac.  583, 
54  N.  Y.  Supp.  116. 

M  Though  an  assignment  of  stock  is 
not  registered  a  subsequent  agree- 
ment by  all  of  the  other  stockholders, 
including  the  assignor,  whereby  cer- 
tain stock  is  given  a  preference  in  re- 
spect to  dividends  is  not  binding  on 
the  assignee  if  he  is  not  a  party  to  it. 
Campbell  v.  American  Zylonite  Co., 
122  N.  Y.  455,  11  L.  R.  A.  596,  25 
N.  E.  853,  rev'g  55  N.  Y.  Super.  Ct. 
562,  3   N.  Y.   Supp.  822. 

That  an  unregistered  transfer  is 
good  ss  between  the  parties,  see 
13794  et  saq.,  infra. 


BI  Ernst  V.  Elmira  Municipsl  Im- 
provement Co.,  24  N.  Y,  Misc.  583,  54 
N,   Y.   Supp.   116. 

M  The  Constitution  of  MlBsouri  con- 
tains such  a  provision.  PolHta  v. 
Wabash  B,  Co.,  167  Fed.  145^  judg- 
ment reversed  for  want  of  jurisdic- 
tion, 176  Fed.  333;  Pollitz  v.  Wabash 
B.  Co.,  150  N,  Y.  App.  Div.  709,  135 
N.  Y.  Supp.  785,  167  N.  Y.  App.  Div. 
669,  152  N.  Y,  Supp.  803,  rehearing 
denied  170  N.  Y.  App.  Div.  903,  154 
N.  Y.  Supp.  1140. 

Where  the  corporation  is  organized 
under  the  lawq  of  both  Uissouri  and 
Ohio,  a  plan  to  iesue  preferred  stock 
without  the  consent  of  all  of  its  stock- 
holders is  invalid,  though  the  laws  of 
Ohio  contain  no  such  requirement,  and 
though  the  meeting  at  which  the  plan 
is  adopted  is  held  in  the  latter  state. 
Pollitz  V.  Wabash  R.  Co.,  150  N.  Y. 
App.  Div.  709,  1.S5  N.  Y.  Supp.  785, 
107  N.  Y.  App.  Div.  689,  152  N.  Y. 
Supp.  803,  rehearing  denied  170  N.  Y. 
App.  Div.  903,  154  N.  Y.  Supp.  1140, 

M  Such  provisions  are  not  incon- 
sistent, and  even  if  they  were,  the 
provisions  of  the  constitution  would 
control.     PoUits  v.   Wabash  B.   Co., 
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Where  the  consent  of  all  of  the  stockholders  is  not  obt&ined,  the 
issuance  of  the  stock  cannot  be  validated  by  a  ratification  b;  a  ma- 
jority of  the  stockholders.** 

The  legislature  may  confer  upon  a  corporation  the  power  to  issue 
preferred  stock  by  an  amendment  of  its  charter  after  the  isme  of  com- 
mon stock,  if  all  the  stockholders  consent,  but  whether  such  an  amend- 
ment can  be  accepted  by  a  majority  of  the  stockholders,  so  as  to  bind 
a  dissenting  minority,  is  not  so  clear.  The  weight  of  authority,  how- 
ever, is  to  the  effect  that  the  legifiiature  may  make  such  an  amendment 
and  authorize  its  acceptance  by  a  majority  of  the  stockholders,  if  there 
is  no  express  provision  in  the  charter  against  it,  as  the  amendment 
does  not  change  the  character  of  objects  of  the  corporation,  bat  is  in 
fortberance  of  the  enterprise  for  which  it  was  created." 

Statutes  in  .some  states  prohibit  the  issuing  of  preferred  stock  to 
an  amount  greater  than  a  specified  percentage  of  the  capital  paid  in.** 

§3623.  — Issoe  of  preferred  stock  nnder  power  to  borrow  money. 

An  expressly  granted  or  implied  power  to  borrow  money  for  the  pur- 
poses of  the  corporation  does  not  include  the  power  to  issue  ordinary 


160  N.  Y.  App.  Div.  709,  136  N.  T. 
Supp.  785,  167  N.  Y.  App.  Div.  689, 
1S2  N.  Y.  Snpp.  803,  rehearing  clenied 
170  N,  Y.  App.  Div.  903,  154  N.  Y. 
8upp.  1140.  This  case,  at  one  stage, 
was  removed  to  the  federal  court, 
where  it  was  held  that  the  aonftitu- 
tional  provision  did  not  applj  to  in- 
creases of  preferred  stock.  Pollitz  v. 
Wabash  B.  Co.,  167  Fed.  145.  The 
decree  of  the  ctreoit  court  was  sabse- 
qaently  reversed,  however,  on  the 
ground  that  there  was  no  separable 
eoutroveray  between  citizen^  of  dif- 
ferent states,  and  hence  no  right  of 
removal,  and  the  circuit  court  had  no 
jurisdiction.     See  176  Fed.  333, 

»*  Points  v.  Wabash  R.  Co.,  150  N. 
Y.  App.  Div.  70B,  135  N.  Y.  Snpp. 
785,  167  N.  Y.  App.  Div.  669,  158  N. 
Y.  Snpp.  803,  rehearing  denied  170  N. 
Y.  App.  Div.  903,  154  N.  Y.  Supp. 
1140.  in 

•>See  Cbnp.  57, 'infra.  isi 

HAU.  Code  1007,  8  3479,  proviiea  G( 
tliat  preferred  stock  may  be  issued  in  6E 
no  case  eicmding  two-thirds  of  the 

6007 


capital  stock  paid  foi  in  cash  or  prop- 
erty. Hence  a  corporation  with  an 
authorized  capital  of  (2,000,  half  com- 
mon and  half  preferred,  of  which 
41,000  haji  been  paid  in,  cannot  legally 
authorize  the  issnance  of  (100,000  of 
preferred  stock.  Heide  v.  Capital  Se- 
curities Co.,  —  Ala,  — ,  76  So.  313. 

The  Delaware  statute  provides  that 
"at  no  time  shall  the  preferred  stock 
exceed  two-thirdg  of  the  actual  cap- 
ital paid  in  cash  or  property."  John 
W.  Cooney  Co.  v.  Arlington  Hotel  Co., 
—  Del.  Ch.  — ,  101  Atl.  879. 

The  Michigan  statute  prohibits  the 
issue  of  preferred  stock  to  an  amouut 
greater  than  two-thirds  of  the  capital 
paid  in.  Foote  v.  Oreilick,  166  Mich. 
636,  132  N.  W.  473. 

Under  this  statute  no  preferred 
stock  can  he  authorized  beyond  two- 
thirds  of  the  amount  actually  paid 
in  at  the  time  of  authorirang  the 
isane.  Continental  Varnish  ft  Paint 
Co.  V.  Secretary  of  State,  128  Hich. 
621,  87  N.  W.  901. 
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irredeemable  preferred  slock  for  the  purpose  of  raiaing  money,  for, 
as  was  said  by  the  New  York  Court  of  Appeals,  "the  idea  of  a  bor- 
rowing is  not  filled  out  unless  there  is  in  the  agreement  Uierefor  a 
promise  or  understanding  that  what  is  borrowed  will  be  repaid  of  re- 
turned, the  thing  itself  or  something  like  it  of  equal  value,  with  or 
without  compensation  for  the  use  of  it  in  the  meantime,"  and  the  is- 
sue of  preferred  stock  cannot  be  looked  upon  "as  other  than  a  prefer- 
ence of  one  class  of  stockholders  to  another;  as  giving  to  the  first  class 
a  perpetual,  inextinguishable  prior  right  to  a  portion  of  the  earnings 
of  the  company  before  the  other  class  might  have  anything  there- 
from."" 

It  seems,  however,  that  the  power  to  borrow  money  may  be  relied 
upon  as  authorizing  the  issue  of  preferred  stock,  where  the  stock  is 
redeemable  by  repayment  of  the  money,  and  is  issued  merely  as  se- 
curity for  such  repayment." 

g  3^4.  —  By-lawB  antiunixtng  preferred  stock.  By-laws  of  a  cor- 
poration may  properly  provide  for  the  issue  of  preferred  stock,  if 
adopted  by  unanimous  consent  of  the  stockholders,  or  if  adopted  by 
a  majority,  provided,  provision  For  the  issue  of  such  stock  is  made  in 
the  charter  of  the  corporation,  or  in  the  general  law  in  force  at  the  time 
of  its  creation,  or  in  its  articles  of  association.  But  in  the  absence 
of  such  a  provision,  a  majority  cannot  make  a  valid  by-law  authorizing 
the  issue  of  preferred  stock  against  the  dissent  of  a  common  stock- 
holder," 

§  3626.  —  Extent  of  poww.  When  the  charter  or  articles  of  asso- 
ciation authorize  the  issue  of  preferred  stock  generally,  and  without 
limitations,  it  may  be  issued  as  a  majority  of  the  stockholders  may  de- 
termine, and  there  may  be  more  than  one  issue,  provided  no  contract 
rights  are  violated;  but  when  the  power  is  limited,  the  corporation 
cannot  exceed  the  limitation.  Thus,  where  the  articles  of  a  com- 
pany authorized  it  to  issue  a  certain  number  of  shares  each  of  pre- 
ferred and  common  stock,  specifying  the  amount  of  each,  and  then 
provided  that  additional  stock  might  be  issued,  it  was  held  that  the 
corporation,  on  increasing  its  capital  stock,  could  not  issue  the  in- 

nEent  V.  Qnlekiilver  Min.  Co.,  78  Co.,   130   Fed.   676,  certiorari   denied 

N.  T.  159.  201  XS.  S.  644,  60  L.  Ed.  902  (mem. 

MTottan    v.    Tiaoo,    54    Oa.    139;  dec).    And  Bee  Wilson  v.  Paivin,  119 
HazlelmrBt  v.  Savannah,   O.   £   N.  A.  Fed.  6S&,  bb  to  the  power  of  a  build- 
It.   Co.,   43    Qa.   13;    West    Chester   &  ing  loan  aBBOciation  in  this  regard. 
P.  B.  Co.  V.  Jackson,  77  Pa.  St.  321.  »  See   %  512,   BUpra. 
Bee  also  Ingraham  v.  National  Bait 
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ereased  stock  as  second  preferred,  a^inst  the  dissent  of  the  common 
stockholders,  even  though  the  articles  authorized  the  coiT>oration  to 
determine  the  conditions  upon  which  stock  should  be  issued,  since  to 
allow  this  would  put  it  in  the  power  of  the  corporation  to  utterly 
annihilate  the  interests  of  the  common  stockholders,* 

If  the  charter  or  articles  of  a  corporation  or  a  valid  by-law  provides 
that  an  increase  of  the  capital  stock  may  be  made  in  such  manner,  and 
with  such  rules,  regulations,  privileges  and  conditions  as  the  stock- 
holders may  determine  at  a  corporate  meeting,  the  capital  stock  may  be 
increased  by  issuing  preferred  stock.*  But  it  has  been  held  that  a 
constitutional  provision  prohibiting  corporations  from  issuing  pre- 
ferred stock  without  the  consent  of  all  of  the  stockholders,  which  is 
general  in  its  terms,  applies  to  an  issue  of  increased  preferred  stock, 
even  though  the  statute  permits  an  increase  of  stock  with  the  con- 
sent of  a  majority  of  the  stockholders.' 


§3^6.  — Setoedies  in  case  of  unauthorued  issue.  If  the  direc- 
tors or  a  majority  of  the  stockholders  of  a  corporation  threaten  to  issue 
or  issue  preferred  stock  without  authority,  a  dissenting  and  nonpar- 
ticipating  stockholder,  if  he  proceeds  promptly,  may  maintain  a  suit 
in  equity  to  enjoin  the  issue,  or  to  cancel  it,  provided  rights  of  in- 
nocent third  persons  have  not  intervened-*  Bat  his  right  to  such  relief 
may  be  barred  by  laches.*     And  holders  of  either  common  or  pre- 


1  Melhado  v.  Hamilton,  28  L.  T,  (N. 
8.)  578,  29  L.  T.  (N.  8.)  3G4.  "If 
they  could  issue  one  share,"  said  Vice 
Chancellor  Malina  in  this  case,  "they 
could  isBue  a  thousand,  and  if  at 
seven  per  cent,,  they  might  issue  them 
at  seventy  per  cent.;  and  thus,  at  a 
general  meeting,  they  might  pass  reio- 
lutions  which  would  have  the  effect 
uf  utterly  annihilating  the  interests 
of  the  ordinary  shareholders.  That, 
npon  every  principle  of  right  between 
man  and  mau,  I  think  ought  not  to 
be."     28   L.   T.   (N.  8.)   680. 

■  Harrison  v.  Mexican  By.  Co.,  L. 
R.   19  Eq.  358. 

*  See  t  36^,  supra. 

4  Kent  T.  QnickBilver  Mtn.  Co.,  78 
N.  T.  159;  MoBB  v.  8yer«,  32  L.  J.  Ch. 
711.  Compare  Fielden  v.  Lancashire 
ft  T.  By.  Co.,  2  De  Ger  &  8.  5.S1. 

A  suit  in  equity  will  lie  at  the  in- 


stance of  a  common  Btoekholder  to 
enjoin  an  unauthorlEed  or  unlawful 
issue  of  preferred  stock.  Ernst  v.  El- 
mira  Municipal  Improvement  Co.,  24 
N.  T.  Misc.  583,  54  N.  T.  8upp.  116. 

BtmitAd  Statas.  Branch  v.  Jesup, 
106  TT.  8.  468,  27  L.  Ed.  279;  In  re 
Bharood  Shoe  Corporation,  192  Fed. 
945;  Taylor  v.  South  &  North  Ala- 
bama B.  Co.,  13  Fed.  152. 

0«OTgla.  Hazlehurst  v.  Savannah, 
G.  t  N.  A.  R.  Co.,  43  Ga.  13. 

nilnols.  Higgins  V.  Lansingh,  154 
111.  301,  40  N.  E.  362. 

New  Tortt.  Kent  v.  Quicksilver 
Min.  Co.,  78  N.  T.  159. 

Engaand.  Andrews  v.  Gas  Meter 
Co.,  [1897]  1  Ch.  Div.  361,  overruling 
Hutton  V.  Scarborough  Cliff  Hotel  Co., 
2  Drew.  &  B.  514,  531,  4  De  Gex,  J.  ft 
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ferred  stock  may  be  estopped  to  object  to  the  Talidity  of  preferred 
stock  by  having  participated  or  acquiesced  in  ita  iasnauee.* 

Where  a  stockholder  shows  a  legal  right  to  question  the  validity  of 
the  act  of  the  corporation  in  issuing  preferred  stock,  and  an  interest 
in  obtaioing  the  judgment  which  he  seeks,  his  motives  in  acquiring 
the  stock  which  gives  bim  the  right  to  sue  or  in  bringing  the  suit  will 
not  be  considered.^ 

§  3627.  —  Xstoppd;  Ta;tiflcation.  As  a  general  rule,  a  person  who 
subftcribes  for  or  purchases  preferred  stock  issued  without  authority, — 
at  least  where  the  issue  does  not  amount  to  an  overissue  of  stock,* — 
and  who  participated  in  the  issue,  or  who  has  acted  upon  it  as  valid, 
— as  by  voting  it,  receiving  dividends,  etc., — cannot  afterwards  assert 
ita  invalidity  and  recover  what  he  paid  therefor,  or  escape  liability  to 
creditors  on  the  corporation  becoming  insolvent.  He  is  estopped.* 
So  where  a  person  subscribed  for  shares  of  preferred  stock  issued 
without  authority,  and  was  sfterwards  elected  and  acted  as  a  director 
of  the  corporation,  it  was  held  that  the  stock  might  be  treated  as  if 
it  were  common  stock,  and  that  he  was  liable  upon  it,  as  such,  to 
creditors  of  the  corporation.*"  And  where  a  corporation  borrowed 
money  and  agreed  to  repay  the  loan  in  preferred  stock,  when  it  had 

SSea   {3627,  infra.  was  held  that  an  officer  of  a  eorpora- 

TPollitE  V.  Wabaah  B.  Co.,  150  N.  tion  who  waa  a  leader  in  its  manage- 

T.  App.  Div.  709,  135  N.  T.  8upp.  785.  ment,  who  wad  active  in  aecuring  the 

■  If  the  iasue  of  preferred  stock  in-  passage   of   a   resolution    authorizing 

creaaea    the    amount    of    the    capital  nn  issue  of  preferred  stock,  who  sub- 

stoek  beyond   the   amount   authorized  scribed  for  shares  of  the  stock  when 

by  the  charter  of  the  corporation,  it  issued,  paid  hU  subscription,  took  a 

is  subject  to   the   same   rules  as   an;  certificate,    and    voted    the    stock    at 

other  overissue  of  stock.    See  £3467  shareholders'  meetings,  and  who  in- 

at  eeq.,  supra.  duced  others  to  take  such  stock,  could 

'Banigan   v.   Bard,   134   TJ,   S.   291,  not,  on  the  corporation's  becoming  in- 

33  L.  Ed.  932,  aff 'g  39  Fed.  13;  Branch  solvent,  recover  back  the  money  paid 

V.  Jesup,  106  TJ.  B.  466,  27  L.  Ed.  279.  by   him   on   hia  Aubscription,   on   the 

See  also  Leahy   v.  National  Building  ground    that   the   issue   of   the   stock 

&  Loan  Abh'o,  100  Wis.  555,  69  Am.  was  unauthorized. 
St.  Bep.  945,  76  N.  W.   625.  Tbe  contrary  was  held  to  be  true  of 

Id  Branch   v.  Jesup,   supra,   it  was  EO-called  special  stock  issued  nnder  a 

held  that,  where  preferred  stock   was  former   Hassachusetts   statute.     Beed 

Issued   by   a   corporation,   neither   the  v.   Boston   Mach.  Co.,  141   Uasi.   454, 

holders    thereof    nor    their    aasignees,  5  N.  E.  G52 ;  American  Tube  Works  v. 

after  having  accepted  the  same,  and  Boston    Maeh.    Co.,   139    Mass.    5,    29 

received  dividends  or  interest  thereon  N.  E.  63. 
for  several  years,  could  quMtion  the 
power  of  the  corporation   to  issue  it. 

And  in  Banigan  v.  Bard,  supra,  it 
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no  power  to  issue  auch  stock,  it  was  held  that  the  lender  might  main- 
tain an  action  to  recover  the  money,  bat  in  this  case  the  issue  of 
the  stocK  was  unauthorized,  not  because  it  was  to  be  preferred  stock, 
bnt  because  the  issue  would  increase  the  capital  atoek  beyond  the 
amount  fixed  by  its  charter,  and  would  therefore  be  an  overissue,'* 

It  has  been  held  that  stock  issued  in  violation  of  &  provision  pro- 
liibitiog  the  issuing  of  preferred  stock  to  an  amount  greater  than  a 
specified  percentage  of  the  capital  paid  in  is  void,  and  confers  no 
rights  upon  the  holder  and  subjects  him  to  no  liabilities.  A  purchaser 
of  such  stock  from  the  corporation  may  therefore  rescind  and  recover 
back  what  he  has  paid  on  surrendering  his  certificate  and  restoring 
or  offering  to  restore  any  dividends  he  may  have  received.'*  Bat  it 
has  also  been  held  that  this  defense  is  not  available,  as  against  cor- 
porate creditors,  to  any  holder  of  or  subscriber  to  preferred  stock 
who  receives  common  stock,  or  voting  trust  certificates  for  common 
stock,  as  a  bonus,  since  by  taking  such  bonus  stock  he  knows  that  the 
preferred  stock  ia  the  only  source  from  which  the  corporation  may 
obtain  capital. **  And  also  that,  since  the  amonnt  of  capital  paid  in 
cash  or  property  fluctuates  and  the  proportion  of  classes  of  stock 
fiuctuates  accordingly,  creditors  will  npt  be  required  to  know  whether 
the  statutory  proportion  has  been  always  maintained,  but  may  look 
to  subscriptions  or  holdings  of  common  stock  as  payments  in  earfi  or 
property  for  the  purpose  of  determining  the  proportion  to  be  ob- 
served between  common  and  preferred  stock.'* 

If  the  corporation  has  power  to  issue  preferred  stock,  stockholders 
taking  it  are  estopped,  as  against  creditors,  to  contend  that  such  power 
was  exercised  ineffectively  or  informally." 

Holders  of  common  stock  may  be  estopped  to  question  the  validity 
of  preferred  stock  where  they  have  participated  or  acquiesced  in  its 
issuance ;  "  and  when  such  is  the  case,  they  are  also  estopped  to  qaes- 
tion  the  validity  of  an  agreement  which  the  common  stockholders 

11  Anthony  f.  Hotueiold  Sew.  Maeli.         M  John  W.  Oooney  Co.  v.  Arlington 

Co.,  16  B,  L  571,  5  L.  R.  A.  575,  18  Hotel  Co.,  —  Del.  Ch.  — ,  101  Atl.  879, 
Atl,  178,  l»John  W.  Cooney  Co.  v,  Arlington 

IS  Heido  T.  Capital  aeourities  Co.,  Hotel  Co.,  —  Del.  Ch.  — ,  101  Atl,  879, 
—  Ala.  — ,  76  So.  313.  As  to  the  effect  of  irregularitiee  and 

As    to    the    invalidity    of  illegBUy  informalities  in  the  issuance  of  stock 

iasaed  atoek   generally,   see   }  3167   et  generally,  see  S  3467  et  eeq,,  supra, 
oeq.,  Hupra.  !•  Wilson  v.  Parvin,  119  Fed.  652; 

13  John  W.  Cooney  Co.  v.  Arlington  Hogsett   v.   ^tna   Building  ft   Loan 

Hotel  Co.,  —  Del.  Ch.  — ,  101  Atl.  Ass'n,  78  Kan.  71,  96  Pac.  52, 
S70. 
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made  upon  its  issuance  as  to  the  preferences  to  which  it  should  be  en- 
titled." 

The  fact  that  a  stockholder  objects  on  certain  grounds  to  a  plan 
involving  the  issuance  of  preferred  stock  at  the  time  of  its  adoption 
and  afterwards,  does  not  preclude  him  from  subsequently  attacking 
its  validity  on  other  grounds," 

An  issue  of  preferred  stock  without  authority  from  the  stockholders 
may  be  rendered  valid  by  ratification  by  them  at  a  subsequent  meet- 
ing.*' But  where  the  consent  of  all  of  the  stockholders  is  required, 
a  plan  to  issue  stock  without  the  consent  of  all  cannot  be  validated 
by  a  ratification  by  a  majority.** 

By  the  acceptance  of  stock  certificates  without  objection  the  holder 
ratifies  the  provisions  as  to  his  rights  and  preferences  contained  therein 
and  in  a  charter  provision  under  which  they  were  issued,  although 
they  differ  in  some  respects  from  the  terms  of  the  agreement  pursuant 
to  which  he  received  them.** 

§3628.  Preferred  stockbolderB  aa  credittnra — General  rule.  In  the 
absence  of  special  provisions,  the  holders  of  preferred  stock  in  a  cor- 
poration are  in  precisely  the  same  position,  both  with  respect  to  the 
corporation  itself  and  with  respect  to  creditors  of  the  corporation,  as 
the  holders  of  common  stock,  except  only  that  they  are  entitled  to 
receive  dividends  on  their  shares,  to  the  extent  guaranteed  or  agreed 
upon,  before  any  dividends  can  be  paid  to  the  holders  of  common 
stock.  They  are  stockholders  in  the  corporation,  with  all  the  rights 
and  liabilities  of  stockholders,  and  are  not  creditors  of  the  corpora- 
tion," unless  made  such  by  valid  provisions  in  their  contract,  except 

IT  In   re  Seneca  Oil   Co.,   153  N.  Y.  n  Mellon  v.  MisBlssippi  Wire  Qlass 

App.  Div.  59*,  138  N.  Y.  Supp.  78,  aff 'd  Co.,  77  N.  J.  Bq.  496,  78  Atl.  710. 

208  N.  Y.  545,  101  N.  E.  1121.  « United  States.     Warren   v.   King, 

"PoUiti  V.  Wabaah  B.  Co.,  150  N".  108  U.  8.   369,  37  L.  Ed.   769,  afl'g  2 

Y.  App.  Div.  709,  135  N.  Y.  Supp.  785,  Fed.  38;   National  Elec.  fiignaling  Co. 

167  N.  Y.   App.  Div,   689,   152   N.  Y.  v.  Fessenden,  207  Fed.  915;  Spencer  v. 

Snpp.  803,  rehearing  denied  170  N.  Y.  Smith,   201   Fed.   047,   rev'g   190   Fed. 

App.  Div.  903,  154  N.  Y.  Snpp.  1140.  105;   Shaffer   v.   McColloch,    192  Fed. 

I'Loekbart  v.  Van  Ahtyne,  31  Mich.  801;  Ellavrorth  v.  Lyons,  181  Fed.  55; 

76,  18  Am.  Sep.  156;  In  le  London  ft  Coltrane  v.  Blake,  113  Fed.  785,  afl'g 

N.  Y,  Inv.  Corporation,  [1895]  2  Ch.  110  Fed.  272;  Guaranty  Trust  Co.  v. 

Div.  860.  Galveston  City  E.  Co.,  107  Fed.  311; 

»Pollltz  V.  Wabasb  R.  Co.,  150  V.  Mercantile  Tmat  Co.  v.  Baltimore  ft  0. 

Y.  App.  Div.  709,  135  N.  Y.  Supp.  785,  B.  Co.,  82  Fed.  360;  Hamlin  v.  Toledo, 

167  N.  Y.  App.  Div.  669,  152  N.  Y.  St.  L.  ft  K.  C.  B.  Co.,  78  Fed.  664,  36 

Supp.  803,  rehearing  denied  170  N.  Y.  L.  B.  A.  826,  rev'g  on  other  grounds 

App.  Div.  903,  154  N.  Y.  Supp.  1140.  72  Fed.  92. 
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in  a  limited  and  peculiar  sense  in  some  d^ree  assimilating  that  rela- 

Lamsob  ft  Ooodnow  Mfg.  Ca.,  162 
Mass.  3S8,  27  L.  B.  A.  136,  88  K.  £. 
1126;  WiUiston  v.  MleUg&n  Southern 
&  N.  I.  B.  Co.,  13  AUen  400. 

UUmsBoto.  Booth  V.  Union  Fibre 
Co.,  162  N.  W.  877. 

MlsBOiuL  Hobenshell  v.  Home  Sav- 
ingB  ft  liOon  Ast'n,  140  Mo.  E60,  41  8. 
W.  fl48;  Kidd  v.  Puritana  Cereal  Pood 
Co.,  145  Mo.  App.  802,  122  8.  W.  784. 

Nnr  Jtntv-  See  Block  v.  Hobnrt 
TruBt  Co.,  64  N.  J.  Eq.  415,  S3  Atl. 
836. 

Now  Toife.  See  People  v,  MiBsr, 
180  N.  Y.  16,  72  N.  E.  6M,  aff'g  94 
App.  Div.  564,  88  N.  Y.  Bapp.  197. 

Voitli  Oandlna.  FBrriBb-Stafford 
Co.  V.  Charlotte  Cotton  Uille,  157  N. 
C.  188,  72  S.  E.  973;  Weaver  Pown  Co. 
T.  Elk  Mountain  Mill  Co.,  1&4  N.  C. 
76,  69  8.  E.  747. 

Ohio.  Miller  v.  Battermao,  47  Ohio 
Bt.  141,  24  N.  E.  496. 

Pennsi^Taalft.  Warren  t.  Qneen  ft 
Co.,  240  Pa.  154,  87  Atl.  685;  Btern- 
bergh  V.  Broek,  225  Pa.  279,  S4  L.  B. 
A.  (N.  S.)  107^  133  Am.  St.  Bep.  877, 
74  Atl.  166.' 

Bhodtt  Idaod.  Taft  v.  Hartford,  P. 
&  F.  B.  Co.,  8  B.  L  310,  5  Am.  B«p. 


JefFeraon  Banking  Co.  v. 
Tiosteea  of  Martin  Institute,  144  Oa. 
383,  91  a  E.  463;  Coggeeball  v.  Oeor- 
ffia  Land  ft  Investment  Co.,  14  Oa. 
App.  637,  S2  S.  E.  156. 

nUnols.  People  t.  St.  Lonie,  A.  ft 
T.  H.  E.  Co.,  176  III.  512,  35  L.  E.  A, 
656,  52  N.  E.  292;  Hamblock  t.  Clipper 
Lawn  Mower  Co.,  14S  111.  App.  618. 

Indiana.  Grover  v.  Cavanagh,  40 
Ind.  App.  340,  82  N.  E.  104;  Eidd  v. 
Paritana  Cereal  Food  Co.  (Mo.  App.), 
122  8.  W.  784,  construing  the  Indiana 
statute. 

Zom.  MorriU  v.  Bentlej,  150  Iowa 
677, 130  N.  W.  734;  Teller  v.  WUeoxen, 
110  Iowa  566,  81  N.  W.  77B. 

Kaiuaa,  Inicho  v.  Mid-Continent 
Development  Co.,  94  Kan.  370,  Ann. 
Caa.  1917  B  546,  146  Fac.  1014;  Burk 
V.  Ottawa  Oas  ft  Electric  Co.,  87  Kan. 
6,  Ann.  Cas.  1913  D  772,  123  Pec.  857; 
Abiahama  v.  Medlieott,  86  Kan.  108, 
38  L.  E.  A.  (N.  8.)  137,  119  Pac.  375. 

Kontncky.  Weeterfleld-Bonte  Co.  t. 
Burnett,  176  Ky.  188,  196  a  W.  477; 
Smith  V.  Southern  Foundry  Co.,  166 
Ky.  208,  200,  17B  8.  W.  205;  Fryer  v. 
Wiedemann,  148  Ky.  379,  39  L.  B.  A. 
(N,  e.)  1011,  146  8.  W.  752;  Bider  v. 
John  G,  Delker  ft  Sons  Co.,  145  Ky. 
«34,  39  L.  B.  A.  (N.  a)  1007,  140  B. 
W.  1011;  Sumiall  v.  Commercial  Bldg. 
Tmat's  Assignee,  106  Ey.  260,  44  L. 
B.  A.  659,  90  Am.  6t.  Bep.  223,  GO  a 
W.  69. 


'.  Gheraw  ft 


BCalne.  Bpear  v.  Bockland-Boekport 
Lime  Co.,  113  Me.  285,  93  Atl.  764; 
Belfast  ft  7£.  L.  B.  Co.  v.  Belfast,  77 
Me.  445,  1  Atl.  362. 

Ibrylaiid.  Scott  v.  B&ltimoTO  ft  0. 
B.  Co.,  93  Md.  476,  19  Atl.  327;  Heller 
V.  National  Marine  Bank,  89  Md.  602, 
45  L.  E.  A.  436,  73  Am.  St.  Bep.  212, 
43  Atl.  800. 

XavftclnueUs.     Lee    v.    Fisk,    222 
Mass.  418,  IQS  N.  E.  833;  Boston  Safe       ren  v 
Deposit   ft   Trust   Co.    v.   Adams,   219       595. 
Mass.  176,  106  N.  E.  590;   £^eld  v. 

6013 


575. 

Sontb  OanoUnA,    State  t 
C.  B.  Co.,  16  e.  C.  524. 

Texaa.  Reagan  Bale  Co.  v.  Hener- 
mann,  —  Tex.  Civ.  App.  — ,  149  a  W, 
228. 

V«imont.  Chaffee  V.  Bntland  B.  Co., 
55  Vt.  110. 

TlrglDia.  Drswry,  Hughes  Co.  v. 
Throckmorton,  92  a  E.  818;  Kain  v. 
An^e,  111  Va.  415,  69  S.  E.  355. 

England.  Bireh  v.  Cropper,  14  App. 
Cas.  525. 

"The  relation  of  a  stockholder  and 

a  creditor  to  a  corporation  are  not  at 

all  alike,  but  entirely  different."  War- 

Qneen  ft  Po.,  240  Pa.  154,  87  AU. 


■The  stockholder  is  still  a  stook- 
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tion."  Nor,  as  a  mle,  can  they  be  rejfarded  as  both  stockholders  and 
creditors  by  virtue  of  owning  stock.'*  But  preferred  stockholders  may 
be  made  creditors  of  the  corporation  and  may  be  given  a  lien  which 
will  be  superior  to  the  rights  of  subsequent  creditors  or  mOTtgagees." 


§3629.  ~Ka.y  be  creditors.  If  authorized  by  its  charter  or  by 
statute,  a  corporation  may,  in  order  to  raise  money,  issue  certiBcates  in 
the  form  of  certificates  of  preferred  stock,  so-called,  as  security,  making 
the  holders  creditors  of  the  corporation,  instead  of  mere  stockholders, 
and  even  giving  them  a  lien  upon  the  property  of  the  corporation,  which 
will  be  superior  to  the  rights  of  subsequent  creditors  or  mortgagees." 


holder  and  not  a  creditor.  He  nukes 
a  eontribntion  to  capital  and  not  ■ 
loan.  The  corporation  ii  not  his 
debtor."  Booth  v.  ITnioii  Fibre  Co., 
—  Minn.  — ,  162  N.  W.  677. 

M  In  Boine  retpects  their  relation  to 
the  corporation  is  similar  to  that  oC 
creditors.  Bpeneer  v.  Smith,  201  Fed. 
647,  rov'g  190  Ted.  105;  Hamlin  v. 
Toledo,  St.  L.  &  K.  C.  E.  Co.,  78  Pod. 
664,  36  L.  B.  A.  826,  rov'g  on  other 
grounds,  72  Fed.  92;  loieho  v.  Mid- 
Continent  Development  Co.,  9i  Eaa. 
370,  Ann.  Caa.  1017  B  546,  146  Fac 
1014;  Bpear  v.  Boekland-Boehport 
Lime  Co.,  113  Me.  2SS,  93  Atl.  754; 
Miller  v.  Batterman,  47  Ohio  St.  141, 
24  N.  E.  496. 

"There  is  a  lenaa  In  which  ever; 
shareholder  is  a  creditor  of  the  corpo- 
ration to  the  extent  of  bis  contribn- 
tioa  to  the  capital  stock.  In  that  sense 
everj  incorporation  includes  its  capital 
Stock  among  its  ilaliilities.  But  that 
creditor  relation  is  one  which  exists 
only  between  the  corporation  and  its 
shareholders.    It  is  a  liabilitj  which  i 


Fed.  311;  Coggeshall  v.  Georgia  Land 
&  Inrestment  Co.,  14  Oa.  App.  637,  82 
S.  E.  156;  Bider  t.  John  .0.  Delker  ft 
Sons  Co.,  145  K7.  634,  39  L.  B.  A.  (N. 
e.)  1007,  140  S.  W.  1011;  Weaver. 
Power  Co.  v.  Elk  Monntaln  Mill  Co., 
154  N.  C.  76,  89  S.  E.  747. 

"To  be  strictlj  accurate,  we  onght 
to  say  there  is  a  sen^e  in  which  a  share- 
holder is  a  creditor.  In  that  sense 
everj  corporation  includes  its  capital 
stock  amongst  its  liabilities,  but  it  is 
a  liability  which  is  postponed  to  every 
other  liability.  And  as  to  the  matured 
and  unpaid  guaranteed  dividends  due 
on  preferred  stock,  the  relation  of 
creditor  undoabtedly  exists."  Heller 
V.  National  Marine  Bank,  89  Ud.  602, 
4S  L.  B.  A.  436,  73  Am.  St.  Bep.  212, 
43  Atl.  800. 

The  face  value  of  the  stock  is  in  the 
nature  of  a  debt.  Storrow  v.  Texas 
Con  sol.  Compress  ft  Manufacturing 
AsB'u,  87  Fed.  612,  92  Fed.  S. 

"As  between  him  and  the  corpora- 
tion, or  the  other  stockholders  In  it, 
there  does  not  appear  any  sufficient 


postponed  to  every  other  liability,  and      reason  why  he  should  not  be  treated  a 


no  part  of  the  capital  stock 
lawfully  returned  to  the  stockholders 
until  all  debts  are  paid  or  provided 
for."  Hsmiia  v.  Toledo,  St.  L.  ft  K. 
C.  E.  Co.,  78  Fed.  664,  871,  38  L.  B.  A. 
826,  rev'g  on  other  grounds  72  Fed.  92, 
quoted  with  approval  in  Quaranty 
Trust  Co.  V.  Qalveston  City  B.  Co.,  107 


,  creditor,  where  he  has  a  demand 
against  the  corporation,  which  can 
only  be  enforced  as  a  debt."  Wester- 
field'Bonte  Co.  v..  Burnett,  176  Ey. 
138,  195  S.  W.  477. 

M  See  i  3630,  infra. 

W-Bee  (.3629,  infra. 

K  Cook  V.  E<jnitable  Building  ft  Loan 
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Such  stock,  of  course,  is  not  ordinary  preferred  stock,  nor,  tecImicaUy, 


Aaa'n,  IM  Oa.  814,  30  S.  E.  911.  See 
also  Fryer  v.  Wiedennun,  14S  Kj.  379, 
39  L.  B.  A.  (N.  8.)  1011,  146  S.  W. 
762;  People  v.  Miller,  180  N.  Y.  16,  72 
N.  E.  525,  aff 'g  S4  N.  Y.  App.  Div.  664, 
88  N.  Y.  Supp.  1B7. 

In  Burt  V.  Battle,  31  OUo  St.  116, 
where  a  mannf  aeturing  company  issued 
eertifieatea  of  preferred  stock;  so- 
called,  eerttfTing  that  it  guaranteed  to 
the  holders  the  payment  of  certain 
flemiannual  dividends  and  the  fiaal 
payment  of  the  entire  amount  at  a 
specified  time,  with  the  right  to  eon- 
vert  such  atoeV  into  common  stock, 
and  at  the  same  time  szecuted  and  de- 
livered  to  a  trustee  its  bond  and  mort' 
gage  to  secure  the  holders  of  such  cer- 
tificates, it  was  held  that  the  holders 
of  such  eertifieatea  did  not  become 
stockholders  or  members  of  the  corpo- 
ration, but  itg  creditors  only;  and 
that,  aa  snch,  they  had  a  lien  upon  the 
mortgaged  property  snperior  to  that 
of  general  ereditora  of  the  corporation, 
or  at  its  asalgnees. 

In  Totten  Jb  Co.  v.  Tison,  64  Oa.  139, 
a  manufacturing  company  was  author- 
ised to  borrow  money  and  Becurb  the 
loan  by  a  mortgage  of  its  property. 
To  effect  the  loan,  certificates  of  stock 
were  prepared,  bearing  an  indorsement 
that  they  represented  preferred  stock, 
with  a  guaranty  of  fifteen  per  cent, 
annually,  for  two  years,  when  they 
were  to  be  redeemed  or  converted  Into 
common  stock  at  the  option  of  the 
holder,  and  also  that  they  were  to  be 
secured  by  first-mortgage  bonds  of  the 
same  amount  held  as  collateral  in  the 
bands  of  trustees.  The  loan  waa  ob- 
tained by  selling  these  certificates  at 
par,  secured  by  mortgage  as  stipulated. 
After  the  expiration  of  two  years,  the 
company  being  unable  to  pay  the  cer- 
tificates, they  were,  by  agreement  with 
the  company,  exchanged  by  the  hold- 
era  for  the  mortgage  bonds,  which  were 
delivered  to  the  holders,  and  the  scrip 


-for  the  stock  surrendered  and  < 
celed.  The  holders  of  thwe  certifi- 
cates never  took  any  part  or  voted  tn 
any  of  the  meetings  of  the  company, 
nor  were  they  ever  entered  on  the 
books  as  stoekholden,  and  the  amount 
of  scrip  issued  to  them  did  not  make 
the  stock  of  the  company  in  excess  of 
what  it  was  authorised  to  issue.  By 
all  the.  resolutions  of  the  directors, 
and  of  the  stockholders,  in  reference 
to  the  transaction,  it  was  reeogbized 
and  ordered,  as  a  means  adopted  to 
effect  the  loan  which  the  company  was 
authorized  to  effect,  and  there  was 
nothing  to  show  any  fraud  as  against 
other  creditors-  Under  these  circum- 
staoces,  it  was  held  that,  in  a  contest 
between  creditors  of  the  corporation 
on  its  insolvency  over  its  assets,  the 
holders  of  the  mortgage  bonds  were 
entitled  to  claim  as  bona  fide  creditors. 

An  instrument  purporting  to  entitle 
the  holder  to  one  share  of  preferred 
stock,  but  expressly  depriving  him  of 
the  right  to  vote  at  stockholders '  meet- 
ings, providing  that  the  amount  sped- 
£ed  therein  should  be  paid  by  a  certain 
day,  with  the  right  to  pay  t>ef  ore,  and 
stipulating  that  the  company  might  re- 
tire the  entire  issue,  on  or  before  a 
certain  day,  by  giving  notice,  was  held 
to  be  a  certificate  of  indebtedness,  anil 
not  a  certificate  of  preferred  stock, 
although  it  provided  for  a  "dividend" 
of  a  certain  per  cent,  before  payment 
of  any  dividends  to  common  stock- 
holders. Savannah  Beal  Estate,  Loan 
&  Building  Co.  v.  SUverberg,  108  Qa. 
281,  33  S.  E.  908. 

In  Oordon  's  Ex  'rs  v.  Bichmond,  F.  A 
P.  S.  Co.,  78  Va.  501,  it  was  held  that 
stock  Issued  in  payment  of  corporate 
indebtedness,  pursuant  to  statutory 
authority,  was  guaranteed  or  preferred 
capital  in  the  strictest  sense,  that  the 
dividends  thereon  were  payable  out  of 
gross  earnings,  and  that  the  holders 
were  entitled  to  a  preference  over  the 
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is  it  preferred  stock  at  all,  and  therefore  it  is  not  governed  by  the  ordi- 
nary rules.  It  is  sui  generis,  and  the  rights  of  the  holders  are  deter- 
mined by  the  statnte,"  And  since  tbey  are  not  general  creditors,  they 
have  no  right  to  appropriate  to  the  payment  of  their  stock  any  assets 
other  than  those  which  the  statute  specifically  subjects  to  their  lien 
until  the  general  and  other  creditors  have  been  paid  in  fuU." 


Btookhalders  on  a  dlvisioD  of 

In  8kidd7  v.  Atlantic,  U.  k  O.  B. 
Co.,  3  Hughes  320,  355,  Fed.  Cm.  No. 
12,923,  in  which  preferred  stock  waa 
isaned,  reciting  that  the  stipulated  in- 
terest was  a  lien  on  all  the  property 
of  the  corporation  after  a  first  mort- 
gage, the  lion  was  upheld  by  the  court 
aa  against  Biibeequent  mortgagees  and 
general  creditors,  although  it  WM  not 
secured  by  any  mortgage. 

The  Maryland  Code,  art.  23,  {  408, 
formerly  provided  that  any  corpora- 
tion having  power  to  issue  bonds  as 
evidences  of  indebtednees,  and  to  se- 
cure the  same  bj  a  mortgage  of  its 
property,  or  having  the  power  to  ob- 
tain money  upon  mortgage,  might;  in- 
stead of  doing  BO,  issne  a  preferred 
stock,  and  eiecute  an  agreement  under 
seal,  acknowledged  like  conveyances 
of  land,  and  recorded  as  therein  pro- 
vided, guaranteeing  to  the  purchasers 
or  subscribers  for  such  stock  a  per- 
petual sii  per  cent,  dividend  out  of 
the  profits  of  the  corporation,  p^yaible 
before  any  dividends  on  other  stock; 
that  the  holders  of  such  stock  should 
"have  all  the  incidents,  rights,  privi- 
leges, and  immunities,  and  liabilities, 
to  which  the  capital  stock  of  said  cor- 
poration, or  the  holders  thereof,  may 
be  entitled  or  subject";  and  thaf'the 
eaid  preferred  stock  shall  be  and  con- 
stitute a  lien  on  the  franchises  and 
property  of  such  corporation,  and  have 
priority  over  any  subsequently  created 
mortgage,  or  other  incumbrance."  It 
was  held  that  this  statute  was  valid, 
and  that  by  virtue  thereof  stock  so 
created  and  issued  made  the  holders 


creditors,  instead  of  ordinary  preferred 
atockholders,  and  gave  them,  upon  the 
insolvency  of  the  corporation,  a  valid 
lien  on  the  franchises  and  property  of 
the  corporation  superior  to  any  subse- 
quent mortgage,  and  to  any  unsecured 
claims  which  mortgages  would  have 
preference  over.  Heller  v.  National 
Marine  Bank,  89  Md.  602,  46  L.  B.  A. 
438,  73  Am.  St.  Bep.  212,  43  Atl.  800. 

This  holding  waa  followed  in  Le- 
vin ess  V,  Consolidated  Qas,  Electric 
Light  &  Power  Co.,  114  Md.  559,  Ann. 
Cas.  1913  C  649,  80  Atl.  304,  where  it 
was  further  held  that  the  statute  was 
not  limited  in  its  application  to  dis- 
tributions of  the  corporate  assets  in 
cases  of  insolvency  or  dissolution,  but 
that  the  lien  was  a  fixed  charge  upon 
the  property  of  the  corporation  during 
its  active  existence.  And  it  was  also 
held  that  the  preferred  stockholder, 
though  he  has  a  lien  by  way  of  special 
security,  is  %  member  of  the  corpora- 
tion,  and  not  a  mere  creditor. 

This  provision  of  the  code  was  re- 
pealed by  chapter  240  of  the  acts  of 
1908.  Leviness  v.  Consolidated  Gas, 
Electric  Light  &  Power  Co.,  114  Md. 
559,  Ann.  Cas.  1913  C  649,  80  Atl.  304. 

V7  Heller  V.  National  Marine  Bank, 
89  Md.  602,  45  L.  B.  A.  438,  73  Am.  Bt. 
Bep.  ^12,  43  Atl.  800. 

W  Heller  v.  National  Marine  Bank, 
89  Md.  602,  45  L.  R.  A.  43S,  73  Am.  Bt. 
Bep.  312,  43  Atl.  800.  In  this  ease  it 
was  held  that  the  preferred  stock  was 
a  lien  on  the  company's  franchises 
and  on  property  owned  by  it  at  the 
time  when  the  stock  was  issued,  but 
was  not  a  lien  on  the  proceeds  of  in- 
surance policies  covering  buildings  and 
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It  has  been  held  that  a  statate  making  the  preferred  stock  a  lien 
on  the  franchises  and  property  of  the  corporation,  and  giving  it 
priority  over  any  subsequently  created  mortgage  or  incumbrance,  also 
gives  it  priority  over  such  other  claims  as  a  subsequent  mortgage  or 
inenmbrance  would  have  preference  over,  even  though  there  is  no 
siieh  subsequent  mortgage  or  incumbranee.** 

Even  though  there  is  no  provision  in  the  statute  creating  the  lien 
for  its  discbarge,  it  may  be  discharged  as  to  any  particular  part  of  the 
corporate  property  which  it  may  become  necessary  to  sell,  under  a 
decree  of  a  court  of  equity  passed  in  a  proceeding  in  which  fairly 
selected  representatives  of  the  preferred  stockholders  are  made  parties, 
and  in  which  the  reasonable  necessity  for  a  sale  is  alleged  and  proved, 
and  suitable  provision  is  made  for  the  protection  of  the  lienors  with 
reference  to  the  appropriation  of  the  proceeds." 

If  the  holders  of  so-called  preferred  stock  have  a  valid  lien,  they 
may  sue  in  equity  to  preserve  and  protect  it  and  the  property  to  which 
it  attaches." 

A  Massachusetts  statute  formerly  provided  for  the  issuance  of 
so-called  "special  stock,"  which  differed  from  preferred  stock  in 
that  the  obligation  to  pay  the  dividends  thereon  did  not  depend  upon 
there  being  net  earnings  or  surplus  profits,  but  was  absolute,  and  ren- 
dered the  corporation  the  debtor  of  the  holders," 


Gas,  Electric  Light  ft  Power  Co.,  114 
Md.  559,  Ann.  Cm.  1913  C  6*J,  80  All. 


merchandise  belonging  to  the  eompany, 
which  were  subseqnently  deitrojed  by 
fire,  01  upon  articles  manufactured  bj 
it  for  sale,  or  the  proceeds  of  their 
s&le,  or  upon  rents  collected  bj  ths 
receivers  of  the  company.  This  hcr1d- 
ing  wai  followed  in  Leviness  t.  Con- 
solidated Gas,  Electric  Iiight  ft  Power 
Co.,  114  Md.  559,  Ann.  Cas.  1913  0 
649,  80  AtL  304. 

n  Heller  v.  National  Marine  Bank, 
SS  Md.  002,  45  L.  B.  A.  438,  Ti  Am.  St. 
Sep.  312,  43  Atl.  800. 

SO  LevinesB  v.  Consolidated  Gas, 
Eleetrie  Light  ft  Power  Co.,  114  Md. 
659,  Ann.  Cas.  1913  G  649,  SO  Atl.  304. 

The  decree  ehould  ordinarily  ap- 
point a  trustee  to  join  in  the  deed  to 
the  purchaser  for  the  parpose  of  re- 
leasing the  lien  of  the  stock  and  to 
receive  the  purchase  money  for  appli- 
cation or  reinvestment  under  direction 
of  the  court.    Leviness  v.  Consolidated 


304. 


IlEsnt  V.  Honainger,  167  Fed.  S19. 

SSMasB.  Rev.  Laws  1902,  c.  110,  |  39 
(Fob.  St.  Mass.  1882,  c.  lOS,  t|  42,  61, 
cl.  3),  provided  that  manufacturing 
and  certain  other  corporations  might, 
by  a  vote  of  three -foarths  of  the  gen- 
eral stockholders,  at  a  meeting  duly 
called  for  the  purpose,  issue  special 
stock,  which  should  at  no  time  exceed 
two-fifths  of  the  actual  capital,  and 
which  should  be  lulbject  to  redemption 
at  par  after  a  fixed  time,  to  be  ex- 
pressed in  the  certificates;  and  that 
holders  of  such  stock  should  be  en- , 
titled  to  receive,  and  the  corporation 
should  be  bound  to  pay  thereon,  a 
fixed  half-yearly  sum  or  dividend,  to 
be  expressed  in  the  certificates,  not 
exceeding  four  per  cent.,  and  should 
6017 
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§3630.  —Bfllatdm  both  as  gtockholderg  and  creditors.  It  has  been 
aaid  that  a  person  cannot,  by  virtue  of  a  certificate  of  preferred  stock, 
be,  at  least  as  to  the  creditors  of  the  corporation,  both  a  stockholder 
and  a  creditor  at  the  same  time.  And  this  is  certainly  true  in  the 
case  of  ordinary  preferred  stock."    "The  relation  of  a  holder  of  pre- 


In  no  event  be  liable  for  the  debts  o( 
the  corporation  beyond  their  stock. 

Chap.  110  of  the  Bevised  Laws,  of 
which  this  provision  was  a  part,  waa 
expressly  repealed  hj  Laws  1503,  C. 
437,  I  OS,  relating  to  business  corpora- 
tions, and  apparently  there  now  is 
authoritj  for  issuing  stock  of  this 
character. 

In  issuing  snch  stock,  the  statiitar7 
provisions  most  be  substantially  com- 
plied with.  There  must  be  a  meeting 
of  the  stockholders,  as  required  by  the 
statute,  called  far  the  purpose  of  issu- 
ing such  stock;  and  it  must  afGrma- 
tively  appear  from  the  records  of  the 
meeting  that  the  issue  was  voted  for 
by  at  least  three-fourths  of  the  general 
stockholders  of  the  corporation,  aa  re- 
qnired  by  the  statute.  American  Tube 
Works  T.  Boston  Mach.  Co.,  139  Uass. 
S,  29  N.  E.  63. 

Tbe  obligation  to  pay  the  dividends 
guaranteed  is  not  dependent,  as  in  the 
ca.Be  of  preferred  stock,  upon  there  be- 
ing net  earnings  or  surplus  profits,  but 
is  absolute,  and  renders  the  corpora- 
tion the  defctor  of  the  holders.  Wil- 
liams T.  Parker,  136  Mass.  204. 

The  special  stock  so  authorized  is 
not  the  same  as  preferred  stock,  but  ia 
Bui  generis, — "a  peculiar  kind  of 
stock,  distinctly  provided  for  by  stat- 
ute,"— and  a  vote  to  issue  aueh  stock 
at  a  meeting  called  to  consider  whether 
"preferred  stock"  shall  be  issued  is 
invalid.  American  Tube  Works  v.  Bos- 
ton Mach.  €o.,  139  Mass.  5,  29  N.  E.  63. 

A  holder  of  certificates  of  special 
stock  which  is  illegally  issued  cannot, 
by  estoppel  or  otherwise,  become  a 
atockh  older  with  respect  to  such 
aharea,  and  if  the  stock  is  illegally 
issued,   to   that    it   is  void,  he   may 


rescind  and  recover  what  he  has  paid 
therefor.  Reed  v.  Boston  Mach.  Co., 
141  Mass.  454,  5  N.  E.  852;  American 
Tube  Works  v.  Boston  Mach.  Co.,  139 
Mass.  5,  29  N.  E.  63. 

In  American  Tube  Works  v.  Boston 
Mach.  Co.,  139  Mass.  5,  Z9  N.  £.  63, 
where  special  atock  in  a  corporation 
was  illegally  issued  to  a  creditor  of  the 
corporation,  who  subsequently  received 
dividends  thereon,  and  the  corporation, 
at  two  subsequent  meetings  attempted, 
but  failed,  to  care  the  defect,  and  to 
make  the  issue  of  the  stock  valid,  and 
twenty-seven  months  after  the  first  is- 
sue, and  t^wo  months  after  the  laat 
attempt  to  cure  the  defect,  the  credi- 
tor, shortly  before  the  insolvency  of 
the  corporation,  gave  notice  that  he 
rescinded  the  contract,  and  tendered 
back  the  dividends  received,  it  waa 
held  that  he  was  entitled  to  rescind, 
that  the  rescission  was  in  time,  and 
that  he  could  prove  the  amount  of  his 
debt  against  the  insolvent  estate  of 
the  corporation. 

In  Seed  v.  Boston  Mach.  00^  141 
Mass.  454,  5  K.  E.  352,  where  the 
plaintiffs  had  received  special  atock  in 
a  corporation,  which  was  illegally  is- 
sued, and  which  could  not  be  rendered 
valid  by  the  corporation,  it  was  held 
that  they  might  prove  against  the  in- 
solvent estate  of  the  corporation  for 
the  amount  paid  by  them  for  the  stock, 
with  interest,  less  dividends  received 
by  them,  and  that  they  need  not  return 
the  certificates  of  stock,  aa  they  were 
of  no  value.  And  this  was  held  to  be 
true  although  they  did  not  elect  to 
rescind  until  after  the  filing  of  the 
petition  in  insolvency. 

3S  United  States.  Warren  v.  King, 
198  0.  8.  389,  27  L.  Ed.  769,  aff'g  2 
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ferred  stock,"  it  was  said  in  an  Ohio  case,  "is,  in  some  of  its  aspects, 
similar  to  that  of  a  creditor,  but  he  is  not  a  creditor  save  as  to  dividends 
after  the  same  are  declared.  Nor  does  he  sustain  a  dual  relation  to  the 
corporation.  He  is  either  a  stockholder  or  a  creditor;  he  cannot,  by 
virtue  of  the  same  certificate,  be  both.  If  the  former,  he  takes  a  risk 
in  the  concerns  of  the  company,  not  only  as  to  dividends  and  a  propor- 
tion of  assets  on  the  dissolution  of  the  company,  but  as  to  the  statutory 
liability  for  debts  in  case  the  corporation  becomes  insolvent;  if  the  lat- 
ter, he  takes  no  interest  in  the  company's  affairs,  is  not  concerned  in 
its  property,  or  profits  as  such,  but  his  whole  right  is  to  receive  agreed 
compensation  for  the  use  of  money  he  furnishes,  and  the  return  of  the 
principal  when  due.  Whether  he  is  one  or  the  other  depends  upon 
a  proper  construction  of  the  contract  he  holds  with  the  company."  ■* 
As  we  have  seen,  however,  this  may  not  be  true  under  particular 
statutory  provisions.    The  legislature  may  expressly  authorize  the  issue 


Fed.  36;  Spencer  v.  Smith,  801  Fed. 
647,  rev'g  190  Fed.  105;  ElUworth  v. 
LyoBB,  ISl  Fed.  9S;  Ouaruitr  Trust 
Co.  V.  Oalveaton  Cit7  B.  Co.,  107  Fed. 
311;  Hamlin  v.  Toledo,  St.  L.  ft  E.  C. 
B.  Co.,  78  Fed.  6fi4,  36  L.  B.  A.  826, 
rev'g  72  Fed.  03. 

Kinixm  Inseho  v.  Uid-Oomtinent 
Development  Co.,  04  Kan.  370,  Ann. 
Caa.  1017  B  546,  146  Pae.  1014. 

Kentnckr.  Bider  v.  John  O.  Delker 
ft  Sons  Co.,  14-5  E7.  634,  30  L.  B.  A. 
(N.  8.)   1007,  140  e.  W.  1011. 

MaiylamL  Hellei  v.  National  M»- 
Tlne  Bank,  80  Md.  602,  45  L.  B.  A.  438, 
73  Am.  St.  Bep.  212,  43  Atl.  800. 

Vn  Jeney.  Black  v.  Hobart  Trust 
Co.,  81  N.  J.  Eq.  415,  53  Atl.  826. 

North  OaroUna.  Weaver  Power  Go. 
V.  Elk  Mountain  Mill  Co.,  154  N.  C. 
76,  SO  8.  E.  747. 

OUo.  HUler  v.  Battermaii,  47  Ohio 
St.  141,  34  K.  E.  496. 

PamsylvaiiU.  Warren  v.  Qneen  ft 
Co.,  210  Pa.  154,  ^7  Atl.  595. 

Texas.  Beagan  Bale  Co.  v.  Eener- 
mann,  —  Tei.  Civ.  App.  — ,  140  S.  W. 
228. 

Vennont.  See  Chaffee  t.  Bntland  B. 
Co.,  56  Vt  110. 

"One  cannot  well  be  a  eraditor  as 


respects  ereditora  proper,  and  a  stock- 
holder bj  virtue  of  a  certificate  evi- 
dencing his  contribution  to  the  capital 
of  the  corporation."  Ellsworth  v. 
IiyoDB,  181  Fed.  55;  Guaranty  Trnet 
Co.  V.  Qalveston  City  B.  Co.,  107  Fed. 
311;  Hamlin  v.  Toledo,  St.  L.  ft  E.  0. 
B.  Co.,  76  Fed.  661,  36  L.  B.  A.  S26, 
rev'g  72  Fed.  02;  Weaver  Power  Go.  v. 
Elk  Mountain  MiU  Co.,  154  N.  C.  76, 
69  e.  E.  747. 

"He  cannot,  if  he  ia  simply  an  or- 
dinary preferred  stockholder,  in  the 
nature  of  things,  so  far  aa  third  per- 
sons are  concerned,  be  at  one  and  the 
same  time  and  by  force  of  the  same 
certificate,  both  part  owner  of  the 
property  and  creditor  of  the  company 
for  that  portion  of  its  capital  which 
stands  in  his  name."  Heller  v.  Na- 
tional Marine  Bank,  89  Md.  602,  45  L. 
B.  A.  438,  73  Am.  St.  Bep.  312,  43  Atl. 
600. 

•4  Miller  v.  Batterman,  47  Ohio  St. 
141,  24  N.  E.  496,  quoted  with  ap- 
proval in  Spencer  v.  Smith,  201  Fed. 
647,  rev'g  190  Fed.  105;  Inacho  v.  Mid- 
Continent  Development  Co.,  04  Ean. 
370,  Ann.  Cag.  1917  B  646,  146  Pac. 
1014;  Beatcan  Bale  Co.  t.  Heuormann, 

—  Tex.  av.  App.  — ,  1&  fl.  w.  sas. 
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of  stock  which  will  give  the  holders  the  rights  of  ereditors,  and  a  lien 
on  the  property  of  the  corporation  which  will  have  priority  over  the 
claims  of  subsequent  creditors,  and  at  the  same  time  give  them  all  the 
incidents,  rights,  privileges  and  immunities,  and  sabject  them  to  all 
the  liabilities,  to  which  the  ordinary  stock  of  the  corporation,  or  the 
holders  thereof,  are  entitled  or  subject." 

§3631.  -- C<nutruction  and  effect  of  contiact.  Whether  or  not 
the  holder  of  a  particular  instrument  or  eertifleate  is  to  be  regarded 
as  a  stockholder  or  a  creditor  is  a  question  of  interpretation,"  and  de- 
pends upon  the  terms  of  his  contract  as  evidenced  by  such  instrument 
and  the  corporate  charter  and  the  statutes  of  the  state." 

The  nature  of  the  transaction  is  to  be  determined  by  the  real  sub- 
stance and  effect  of  the  contract  rather  than  by  the  name  given  to  the 
obligation,  or  its  form,"  and  the  fact  that  shares  are  denominated 


W  Heller  v.  National  Marine  Bank, 
S9  Hd.  602,  4€  L.  S..  A.  438,  73  Am.  6t. 
Bep.  212,  43  Atl.  800. 

See  I  3629,  supra. 

36tJnltMl  states.  Warren  v.  King, 
108  U.  8.  389,  27  L.  Ed.  769,  aff'g  2 
Fed.  36;  Hamlin  v.  Toledo,  St.  L.  &  E. 
C.  E.  Co.,  78  Fed.  604,  36  L.  R.  A.  828, 
nv'g  on  other  pounds  72  Fed.  92. 

EHitQcky.  Smitli  v.  SoQtIiem  Fonu- 
dry  Co.,  166  Ky.  208,  209,  179  S.  W. 


Eidd  y.  Puritana  Cereal 
Food  Co.,  145  Mo.  App.  S02,  122  8. 
W.  784. 

T«XM.  Beagan  Bale  Co.  v.  Heuer- 
mann,  —  Tex.  Civ.  App.  — ,  149  B. 
W.  228. 

Tennoat.  Chaffee  v.  fiutland  B. 
Co.,  55  VI.  110. 

ST  United  States.  Spencer  v.  Smith, 
201  Fed.  647,  rev'g  ISO  Fed.  IDS; 
Ellsworth  V.  Lyons,  181  Fed.  55;  Ham- 
lin V.  Toledo,  St.  L.  &  K.  C.  B.  Co., 
78  Fed.  664,  36  L.  B.  A.  826,  rev  'g  on 
other  grounds  72  Fed.  92. 

GeoTgla^  JefleTBon  Banking  Co.  v. 
Trusteas  of  Martin  Institute,  146  Oa. 
383,  91  S.  E.  463;  Savannah  Beal 
Estate,  Loan  ft  Building  Co.  v.  Btlver- 
berg,  108  Gs.  281,  33  S.  E.  908;  Cog- 
geihall  V.  Georgia  Land  &  InvestmoDt 


Co.,  14  Ga.  App.  637,  82  8.  E.  156. 

Kmwa.  InBcho  v.  Mid-Continent 
Developmout  Co.,  94  Ean.  370,  Ann. 
Cas.  1917  B  546,  146  Pae.  1014. 

Eentnckr.  Smith  v.  Bout  hem 
Foundry  Co.,  166  Ky.  208,  209,  179  8. 
W.  205. 

Maryland.  Heller  v.  National 
Marine  Bank,  89  Md.  602,  45  L.  B. 
A.  438,  73  Am.  Bt.  Bep.  212,  43  Atl. 
SCO. 

MlsBonil.  Eid  v.  Puritana  Ceraal 
Food  Co.,  145  Mo.  App.  502,  122  8.  W. 
784. 

PlnnsylTaolA.  Warren  v.  Queen  A 
Co.,  240  Pa.  154,  87  Atl.  595. 

Texas.  Beagan  Bale  Co.  v.  Heuer- 
mann,  —  Tex.  Civ.  App.  — ,  149  8,  W. 
228. 

Tetmotit.  Chaffee  v.  Bntland  B. 
Co.,  55  Vt.  110. 

The  question  depends  upon  the  pe- 
culiar facts  of  each  ease.  JefCerson 
Banking  Co.  v.  TruBtees  of  Martin 
Institute,  146  Ga.  383,  91  8.  E.  463; 
Savannah  Beat  Estate,  Loan  k  Build- 
ing Co.  V.  Silverberg,  108  Ga.  281,  33 
S.  E.  906 ;  Coggeahall  v.  Georgia  Land 
ft  Investment  Co.,  14  Ga.  App.  637, 
82  8.  E.  156. 

■•  United  SUtaa.  Spencer  v.  Smith, 
201  Fed.  647,  rev'g  190  Fed.  lOS. 
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preferred  stock  either  in  the  certificates  or  by  the  legislature  is  not 
conclusive."     However,   the  fact  that  they   are  so  denominated  is 


O«orgl&.  Jefferson  Banking  Co.  v. 
Trngte^  of  Martin  Institute,  116  Oa. 
383,  91  a.  E.  463  {  Bav&nnah  Real 
Estate,  Loan  &  Building  Co.  v.  Silver- 
berg,  108  Qa.  281,  33  8.  E.  90S;  Cook 
V.  Equitable  Bailding  &  Loan  Asa'n, 
104  Gb.  614,  30  &  E.  911;  Coggeshall 
V.  Qeorgift  Land  ft  Investment  Co., 
14  Ga.  App.  637,  82  8.  E.  156. 

MU^aud.  Heller  v.  National  Ua- 
rine  Bank,  SB  Md.  602,  45  L.  R.  A.  43S, 
73  Am.  St.  Eep.  212,  43  Atl.  800. 

HtainMota.  Bootk  v.  Union  Fibre 
Co.,  162  N.  W.  677. 

H«w  To*.  Case  v.  Bealty  Securi- 
ties Co.,  148  App.  Div.  86,  132  N.  T. 
Supp.  1074,  ftfl'd  206  N.  Y.  649,  99  N. 
E.  1105. 

Okio.  Burt  V.  BatUe,  31  Ohio  St. 
116. 

"What  the  parties  to  a  contract 
may  call  it,  of  course,  is  not  binding 
upon  the  courts  if  i\  is  clearly  some- 
thing else."  Spencer  v.  Smith,  201 
Fed.  647,  rev'g  IBO  Ped.  105. 

WOoorgU.  Savannah  Beal  Estote, 
Loan  4  Building  Co.  v.  Bilverberg, 
108  Ga.  281,  33  8.  E.  908;  Cook  v. 
Equitable  Building  ft  Loan  Ass'n,  104 
Ga.  S14,  30  S.  E.  911 ;  Coggeshall  v. 
Georgia  Land  ft  Investment  Co.,  14 
Ga.  App.   637,  82   B.  E.   156. 

Kentacky.  See  Smith  v.  Southern 
Foundry  Co.,  166  Ky.  208,  209,  179  8. 
W.  205. 

Hai^ud.  Heller  v.  National  Ttfa- 
rine  Bank,  89  Md.  602,  45  L.  B.  A. 
438,  73  Am.  8t.  Bep.  212,  43  Atl.  800. 

Minnesota.  Booth  v.  Union  Fibre 
Co.,  162  N.  W.  677. 

lUsBOmt  Kidd  T.  Puritana  Cereal 
Food  Co.,  145  Mo.  App.  502,  122  S. 
W.  784. 

OUo.  Burt  V.  Battle,  31  Ohio.  St. 
116. 

"Merely  denominating  shares  'pre- 
ferred stock'  in  a  legislative  act  does 


not  por  ae  define  the  lights  and  ehar- 
acter  of  the  holder  of  such  shares." 
Kidd  V.  Puritana  Cereal  Food  Co., 
145  Mo.  App.  502,  122  8.  W.  784. 

"To  call  a  thing  by  a  wrong  name 
does  not  change  its  nature.  A  mort- 
gage creditor,  although  denominated 
a  'preferred  fitockhulder,'  is  a  mort- 
gage creditor  nevertheless;  and  in- 
terest ie  not  changed  into  a  '  dividend ' 
by  calling  it  a  dividend.  Nothing  is 
more  common  in  the  construction  of 
statutes  and  contracts  than  for  the 
court  to  correct  such  self-evident  mis- 
nomers by  supplying  the  proper 
words."  Burt  v.  Battle,  31  Ohio  St. 
116,  quoted  with  approval  in  Heller 
V.  National  Marine  Bank,  89  Md. 
602,  45  L.  B.  A-  438,  73  Am.  St  Hep. 
212,  43  AtL  800. 

"The  use  of  the  word  stock  or  the 
words  preferred  stock  is  not  eon- 
trolling.  •  •  •  If  the  transaction 
resulted  in  the  creation  of  a  debt  it 
should  be  so  declared  though  the 
plaintifF  and  the  defendant  defined  it 
in  terms  of  stock."  Booth  v.  Union 
Fibre  Co.,  —  Minn,  — ,  162  N.  W. 
677. 

' '  If  you  call  it  preferred  stock  and 
it  is  what  you  call  it,  then  the  law  is 
clear  that  it  has  no  priority  over  the 
contesting  creditors.  If  you  call  it 
preferred  stock,  and  it  is  not  preferred 
stock,  then,  obviously,  it  is  not  gov- 
erned by  the  principles  applicable  to 
preferred  stock,  bat  by  those  relating 
to  the  thing  that  it  really  is.  The 
mere  naming  of  it  does  not  make  It 
that  which  it  is  named,  if,  in  fact,  it 
is  something  else.  Its  properties  and 
qualities  determine  what  it  is.  If  the 
statute  calls  it  what  its  properties  and 
qualities  show  that  it  is  not,  surely 
it  does  not  thereby  become  what  it  is 
misnamed,  and  cease  to  be  whst  it 
essentially  is.    Calling  stock  preferred 
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And  instruments  termed  bonds  are  treated  as  preferred 
stock  when  having  the  characteristics  of  it,  and  no  debt  is  thereby 
created.*'  It  has  been  held  that  declaring  a  certificate  to  be  "  a  preferred 
debenture  share  of  capital  stock"  involves  a  legal  contradiction,  "a 
debenture  being  the  acknowledgment  of  a  debt  and  a  share  of  stock 
representing  a  contribution  of  capital  to  a  corporate  business  equal 
to  its  face  value,  either  in  money  or  property."  *■ 

It  is  immaterial  how  or  where  the  holder  obtained  his  stock,  since 
the  preference  belongs  to  the  stock  and  not  to  the  stockholder.**  So 
the  fact  that  the  holders  of  preferred  stock  were  formerly  creditors 
of  the  corporation  gives  them  no  greater  rights  as  against  creditors.** 


stock  does  not  per  se  define  the  rights 
in  such  stock,  but  those  depend  on  the 
contract  or  statute  under  which  it  wag 
issued."  Heller  v.  National  Marine 
Bank,  89  Ud.  602,  4S  L.  B.  A.  438,  73 
Am.  SL  Bep.  21£,  43  Atl.  800. 

40  See  Spencer  v.  Smith,  201  Fed. 
647,  rev'g  190  Fed.  105;  Jefferson 
Bankings  Co.  t.  Trustees  of  Martin  In- 
stitute, 146  Oa.  383,  91  B.  E.  463; 
Warren  v.  Queen  &  Co.,  240  Pa.  1S4, 
87  AU.  S95;  Beagan  Bale  Co.  v. 
Henermanu,  —  Tex.  Civ.  App.  — ,  14S 
a.  W.  228. 

"The  name  emplojed  by  the  legis- 
lature to  designate  the  shares  is  one 
badge  of  the  legal  character  intended 
to  be  given  them,  for  the  words  of  a 
Btatnte  are  to  be  taken  in  their  ordi- 
nary sense  unless  a  different  one  is 
called  for  by  the  context"  Kidd  v. 
Pnritana  Cereal  Food  Co.,  '  145  M«. 
App.  502,  122  S.  W.  784. 

41  The  fact  that  an  instrument  is 
called  a  bond  is  not  determinative 
of  its  character.  So  instruments 
called  bonds  were  held  to  be  a  species 
of  preferred  stock,  where,  though  they 
contained  a  promise  to  pay  a  stated 
sum  of  money  at  a  fixed  time,  and  to 
pay  meanwhile  a  stated  rate  of  in- 
terest, they  also  provided  that  the 
bolderi  were  entitled  to  share  in  the 
surplus  income  after  the  payment  of 
stated  dividends  on  the  preferred  and 

6022 


stock,  and  that  they  were 
entitled  to  share  in  the  surplus  capital 
of  the  corporation  on  liquidation,  and 
that  the  bonds  should  be  satisfied  on 
payment  of  a,  ratable  proportion  of 
the  assets,  whether  more  or  lesa  than 
the  amount  called  for  on  its  face. 
Cass  v,  Bealty  Seeuritiea  Co.,  148  N. 
Y.  App.  Div.  B6, 132  N.  Y.  Supp.  1074, 
afl'd  206  N.  T.  648,  99  N.  E.  1105. 

So-called  debenture  bonds  were  held 
to  be  in  effect  preferred  stock  in  In 
re  Feehheimer  Fishel  Co.,  212  Fed. 
357. 

See  also  Booth  v.  Union  Fibre  Co., 
"  Minn.  — ,  162  N.  W.  677. 

4>  People  V.  Miller,  180  N.  Y.  16,  72 
N.  E.  525,  afl'g  94  N.  Y.  App.  Div. 
564,  88  N.  Y.  Supp.  197. 

4S  Field  V.  Lamson  &  Qoodnow  Mfg. 
Co,  162  Mass.  388,  27  L.  B.  A.  136, 
3S'N.  E.  1126. 

44 St.  John  V.  Erie  By.  Co.,  23  Wall. 
(U.  8.)  136,  22  L.  Ed.  743,  aff'g  10 
Blatchf.  271,  Fed.  Cas.  No.  12,226; 
Hamlin  v.  Toledo,  St,  L.  &  K.  C.  B. 
Co.,  78  Fed.  664,  36  L.  B.  A.  826,  rev'g 
on  other  grounds  72  Fed.  92;  Field  v. 
Lamson  &  Ooodnow  Mfg.  Co.,  162 
Mass.  386,  27  L.  B.  A.  136,  33  N.  E. 
1126. 

Where  corporate  creditors  surrender 
the  corporate  notes  and  receive  pre- 
ferred stock  in  lieu  thereof  they  cease 
to   be    creditors    and    must    look    to 
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It  lias  been  aaid  that  the  most  important  inquiries  are  "whether  a 
date  is  fixed  within  which  the  company  is  bound  to  pay  the  preferred 
shares,  for  all  true  debts  must  fall  due  sometime";"  and  "whether 
such  shares  are  subject  to  losses  of  the  business  in  the  sense  that  the 
holders  of  them  are  postponed  to  creditors  at  large  in  case  the  com- 
pany becomes  insolvent,  for  such  postponement  is  not  easily  reconcil- 
able with  the  notion  that  the  holders  of  what  are  nominally  preference 
shares  are  in  reality  creditors.""  But  the  circumstance  that  so- 
ealled  dividends  have  a  maturity  date  is  not  alone  conclusiTe  in  favor 
of  their  being  absolute  obligations." 

The  ose  of  the  word  "interest"  in  a  certiScate  or  statute  instead  of 
"dividends,"**  or  the  use  of  the  two  terms  interchangeably,*'  is  not 
conclusive  that  the  holder  is  a  creditor  rather  than  a  stockholder,  nor 
is  the  use  of  the  word  "dividends"  conclusive  that  he  is  a  stockholder.'" 

The  fact  that  the  dividends  are  to  be  paid  out  of  profits  only  is 
an  indication  that  the  holder  is  a  stockholder,'^  although  it  is  not  con- 
clusive." 

The  fact  that  the  statute  provides  that  the  holders  shall  be  entitled 


profitB  for  intereat  on  their  «tock.  Na- 
tional Elec  Bignaling  Co.  v.  FeBsea- 
den,  207  Fed.  915. 

Id  abandoning  their  poiition  as 
creditors,  and  becoming  preferrea 
Btoeklialden,  they  lose  their  rights  aa 
creditoTB,  and  they  eannot  be  rein- 
stated in  their  former  position.  War- 
ren V.  King,  108  U.  6.  386,  27  L.  Ed. 
789. 

45  Kidd  T.  Puritana  Cereal  Food  Co., 
145  Mo.  App.  S02,  122  8.  W.  781. 

The  certificate  cannot  create  a  debt 
where  no  time  is  fixed  when  the  prin- 
cipal shall  become  due  and  pBTabie. 
JefFerson  Banking  Co.  t.  TruHtees  of 
Martin  Institute,  146  Ga.  383,  91  Q.  E. 
463. 

W  Eidd  V.  Pnritana  Cereal  Food  Co., 
145  Mo.  App.  502,  122  6.  W.  784. 

47  Kidd  v.  Puritana  Cereal  Pood  Co., 
145  Mo.  App.  603,  122  8.  W.  784. 

4<  Warren  v.  King,  108  U.  S.  389,  27 
L.  Ed.  769,  aS'g  2  Fed.  36;  Hamlin  v. 
Toledo,  et.  li.  a  K.  C.  S.  Co.,  78  Fed. 
664,  36  h.  K.  A.  828,  rev'g  72  Fed.  92; 
Teller  v.  Wilcozen,  110  Iowa  565,  SI 
N.  W.  772;  Smith  v.  Sonthem  Fonndry 


Co.,  166  Ky.  208,  209,  179  B.  W.  206; 
Kidd  V.  Fantana  Cereal  Food  Co.,  145 
Mo.  App.  502,  122  S.  W.  784. 

4»Kidd  V.  Puritana  Cereal  Food  Co., 
145  Mo.  App.  502,  123  S.  W.  784. 

WThe  word  "dividends"  in  a  stat- 
ute author i zing  the  issuance  of  so- 
called  preferred  stock  may  be  taken  in 
the  sense  of  ' '  interest. ' '  Burt  v.  Bat- 
tle, 31  Ohio  St.  116. 

"Interest  is  not  changed  into  a 
dividend  by  calling  it  a  dividend." 
Burt  V.  Battle,  31  Ohio  St.  116,  qaoted 
with  approval  in  Heller  v.  National 
Marine  Bank,  SQ  Md.  602,  45  L.  B.  A. 
438,  73  Am.  St.  Bep.  212,  43  Atl.  800. 

Bi  Jefferson  Banking  Co.  v.  Trusteea 
of  Martin  Institute,  146  Oa.  383,  91  8. 
E.  463;  Savannah  Beal  Estate,  Loan  & 
Building  Co.  v.  8ilverberg,  108  Qa. 
281,  33  8.  E.  908;  Coggeshall  v.  Geor- 
gia Land  ft  Investment  Co.,  14  Ga. 
App.  637,  82  8.  E.  156.  8ee  also  Ells- 
worth V.  LjroDB,  181  Fed.  55. 

M  Savannah  Beal  Estate,  Loan  t 
Building  Co.  v.  Silverberg,  108  Oa. 
281,  33  8.  E.  908. 


d  by  Google 


§  3631] 


Pbivatb  Cobpobations 


[Ch.56 


to  all  the  privilegee  of  dther  members  of  the  corporation,  including 
the  right  to  vote,  shows  an  intention  to  make  them  fftoddiolderB.'*  On 
the  other  hand,  it  has  been  held  that  the  fact  that  the  holder  of  the 
certificate  is  deprived  of  the  right  to  vote  is  an  indication  that  he  is 
not  a  stockholder,'*  But  it  does  not  conclusively  establish  that  he  is 
a  creditor,"  and  there  is  authority  to  the  effect  that  it  indicates  that 
he  is  a  stockholder,  since  there  would  be  no  necessity  for  such  a  pro- 
vision if  he  were  a  creditor." 

It  has  been  held  that  a  certificate  otherwise  in  the  form  of  a  cer- 
tificate of  preferred  stock  will  not  be  regarded  as  a  certificate  of  in- 
debtedness because  it  contains  a  provision  for  the  redemption  of  the 
stock."  On  the  other  hand,  a  provision  that  the  stock  "shall  be  re- 
tired" on  a  certain  date  has  been  held  to  indicate  that  the  holder  is 
a  creditor,*'  though  it  has  been  held  that  this  would  not  be  true  of  a 
provision  merely  giving  the  corporation  the  option  to  retire  the  stock, 
and  not  obligating  it  to  do  so." 

Where  the  constitution  makes  all  stockholders  liable  to  creditors, 
the  fact  that  a  statute  authorizing  the  issuance  of  so-called  preferred 
stock  provides  that  the  holders  thereof  shall  not  be  liable  to  creditors 
is  an  indication  that  it  was  the  intention  to  make  them  creditors  rather 
than  stockholders.*" 

The  fact  that  preferred  stockholders  are  given  a  preference  over 

W  Reld  v.  LamBon  &  Ooodnow  Mfg. 
Co.,  les  MasH.  388,  27  L.  B.  A.  138,  3S 
N.  E.  1126. 


■t  Savannah  Beal  Estate,  Loan  A 
Building  Co.  v,  Bilverberg,  108  Ga. 
281,  33  S.  B.  90S.  Sae  aleo  Coggesball 
V.  Georgia  Land  &  Investment  Co.,  14 
Ga.  App.  637,  82  S.  E.  156;  Burt  v. 
Battle,  31  Ohio  8t.  118. 

That  preferred  atockholders  may  be 
deprived  of  the  right  to  vote,  see 
f  363S,   infra. 

U  Savannah  Real  Estate,  Loan  ft 
Building  Co.  v.  Silrerberg,  108  Ga. 
281,  33  S.  B.  908;  Kidd  v.  Puritana 
Cereal  Food  Co.,  145  Mo.  App.  502,  122 
8.  W.  784;  Beagan  Bale  Co.  v.  Heuer- 
mann,  —  Tex.  Civ.  App.  — ,  149  S.  W. 
22S.  See  also  CoggeBhall  v.  Georgia 
Land  &  Investment  Co.,  14  Ga.  App. 
637,  82  S.  E.  15«. 

M  Inscho  V.  Mid-Continent  Develop- 
ment Co.,  94  Ran.  370,  Ann.  Caa. 
1917  B  546,  146  Pac.  1014. 


K  Warren  v.  Queen  &  Co.,  240  Pa. 
1S4,  87  Atl.  59S.  See  also  Kidd  v. 
Pnritana  Cereal  Food  Co.,  145  Uo. 
App.  502,  122  S.  W.  784;  Culver  v. 
Beno  Beal  Estate  Co.,  91  Pa.  St.  367. 

Snch  a  provision  does  not  make  the 
holder  a  creditor.  Westerfield-Bonte 
Co.  V.  Burnett,  176  K7.  188,  195  8.  W. 
477;  Bider  v.  John  G.  Belker  ft  Sons 
Co.,  145  Ky.  634,  39  L.  B.  A.  (N.  8.) 
1007,  140  S.  W.  lOM. 

As  to  the  redemption  of  preferred 
stock  generally,  see  i  3644  et  seq., 
infra. 

M  Savannah  Beal  Estate,  Loan  ft 
Building  Co.  v.  Silverberg,  108  Ga. 
281,  33  8.  B.  90S.  See  also  Coggeshall 
V.  Georgia  Land  &  Investment  Co.,  14 
Ga.  App.  637,  82  B.  E.  156. 

ts  Coggeshall  V.  Georgia  Land  ft  In- 
vestment Co.,  14  Oa.  App.  637,  82  B. 
B.  156. 

»Burt  V.  Battle,  31  Ohio  St.  116. 
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common  stockholders  in  relation  to  capital  is  not  inconsistent  ivitli 
their  being  Btockholders.  Nor  is  a  provision  that  nonvoting  non- 
ciunulative  four  per  cent,  stock  shall  become  preferred  four  per  cent, 
noncumulative  stock  in  the  event  that  an  option  to  convert  it  into 
common  stock  is  not  exercised  indicative  that  it  was  not  preferred  stock 
before  the  rejection  of  the  option.** 

A  provision  that  the  stock  shall  be  a  preferred  lien  on  the  assets  of 
the  company  does  not  necessarily  make  the  holder  a  creditor."  And 
a  provision  that  it  shall  "be  and  remain  a  first  claim  upon  the  property 
of  the  company  after  its  indebtedness,"  gives  the  holders  no  lien  or 
claim  on  the  property  of  the  corporation  as  against  subsequent 
mort^ges,  nor  as  against  existing  or  subsequent  unsecured  creditor, 
but  merely  givea  them  a  lien  as  against  common  stockholders." 
Similarly,  a  provision  that,  in  the  event  of  a  dissolution  of  the  cor- 
poration or  a  distribution  of  its  assets,  the  preferred  stock  shall  first 
be  paid  a  specified  sum  per  share,  plus  all  accumulated  unpaid  divi- 
dends, and  that  the  remainder  of  the  assets  shall  then  be  divided 
ratably  among  the  holders  of  the  common  stock,  will  be  construed  as 
referring  only  to  the  distribution  of  assets  as  between  stockholders 
and  as  having  no  reference  to  the  distribution  of  assets  for  the  pay- 
ment of  corporate  debts;  or,  in  other  words,  as  giving  the  preferred 
stockholders  a  preference  over  the  common  stockholders  only,  and 


•1  Hamlin  v.  Toledo,  St.  L.  &  K.  C. 

B.  Co.,  78  Fed.  664,  36  L.  B.  A.  826, 
rev'g  72  Fed.  92. 

That  preferred  Btockholders  may  be 
given  Bnch  a  preference,  see   1 3640, 

e>  The  fact  that  the  certiGeatea  pro- 
vide that  they  "shall  be  a  preferred 
lien  on  the  aseete  of  the  company" 
does  not  make  the  holder  a  creditor, 
when  it  ia  manifest  from  the  certifi- 
cate eoastrued  as  a  whole  that  the 
corporation  never  intended  to  make 
him  one,  hut  merely  to  give  him  a 
preferred  lien  on  the  asseta  of  the  cor- 
poration  when  in  liquidation  over  the 
common  Htockholdera.  Weaver  Power 
Co.  V.  Elk  Mountain  Mill  Co.,  154  N. 

C.  76,  69  8.  B.  747. 

It  waa  ao  held  in  reapeot  to  a  pro- 
vision that,  "This  stock  constituttta  a 
lian  on  the  property  and  net  earnings 


of  the  company  next  after  the  com- 
pany's existing  first  mortgage."  To- 
ledo, Bt.  L.  4  K.  C.  E.  Co.  V.  Conti- 
nental Trust  Co.,  05  Fed.  497,  531, 
aft'g  86  Fed.  B29;  Hamlin  v.  Toledo, 
St.  L.  &  K.  C.  E.  Co.,  78  Fed.  664, 

26  L.  B.  A.  826,  rev  'g  72  Fed.  92. 

M  Warren   v.   King,  108   U.   S.   389, 

27  L.  Ed.  769,  aff'g  King  v.  Ohio  ft 
M.  B.  Co.,  2  Fed.  38,  See  also  Mer- 
cantile Trust  Co.  V.  Baltimore  k  0. 
E.  Co.,  82  Fed.  360;  St.  John  v.  Erie 
Ey.  Co.,  10  Blatchf.  271,  Fed.  Caa.  No. 
12,226,  aff'd  22  Wall.  136,  22  L.  Ed. 
713. 

Such  a  provision  will  be  construed 
to  include  future  u  well  as  existing 
indebtednesa,  and  will  give  the  hold- 
ers thereof  no  priority  over  subse- 
quent creditors.  Warren  v.  King,  108 
U.  a  389,  27  L.  Ed.  769,  aff'g  King  v. 
Ohio  &  M.  B.  Co.,  2  Fed.  36. 
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not  over  corporate  creditors.**  And  tlie  fact  that  the  provision  giving 
the  holders  of  preferred  stock  a  lien  or  claim  on  the  property  of  the 
corporation  is  coupled  with  a  provision  giving  them  a  lien  on  or  a 
preferential  right  to  the  net  eamingB  to  the  extent  of  the  prefored 
dividends  is  an  indication  of  an  intention  to  merely  give  them  a 
preference  over  the  common  stockholders  in  respect  to  the  capital 
rather  than  to  give  them  a  preference  over  creditors."  A  provision 
in  the  certificates  of  preferred  stock  that  no  mortgage  or  lien  of  any 
nature  shall  be  placed  upon  the  property  of  the  corporation  without 
the  unanimous  consent  of  the  preferred  stockholders  does  not  Include 
claims  of  general  creditors,  and  does  not  give  them  a  preference  over 
common  stockholders  who  are  also  creditors  and  whose  debts  were 
inenrred  without  their  consent,®* 

Where  the  articles  of  incorporation  declare  that  the  money  rep- 
resented by  the  certificates  constitutes  a  part  of  the  capital  stock 
of  the  corporation,  and  their  proper  construction  is  clearly  a  debatable 
one,  the  corporation  is  estopped  to  assert  that  the  certificates  represent 
a  debt  in  a  proceeding  to  determine  their  liability  to  a  franchise 
tai.*' 

§3632.  Righto  and  remediee  of  preferred  BtoekholderB — In  gen- 
eral. The  relation  between  a  corporation  and  the  holders  of 
preferred  stock  therein  is  a  contract  relation,  and  the  rights  and  rem- 
edies of  the  holders  of  such  stock  depend  upon  the  express  and  implied 
terms  of  their  contract.**     Aside  from  that  contract  they  stand  on 

MSpeneer  v.  Smith,  SOI  F«d.  047, 
TCT  'g  190  Fed.  105. 

••Warren  v.  King,  108  U.  8.  389, 
27  L.  Ed.  769,  afl'g  King  v.  Ohio  A 
M.  E.  Co.,  2  Fed.  36;  Hamlin  v.  To- 
ledo, 8t.  L.  A  K.  C.  B.  Co.,  78  Fed. 
604,  36  L.  B.  A.  826,  rev  'g  on  other 
groaDda  72  Fed.  92. 

M  Fryer  v.  Wiedemann,  118  Ky.  379, 
3fl  L.  B.  A.  (N.  8.)  1011,  140  8.  W. 
7S2. 

"People  T.  Miller,  180  N.  T.  16, 
72  N.  E.  525,  afl'g  94  N.  T.  App.  Dlv. 
564,  88  N.  T.  8upp.  1S7. 

<a  united  States.  Speoeer  v.  Bmith, 
201  Fed.  647,  rev'g  IBO  Fed.  105; 
Haekett  v.  Northern  Pacific  Bj.  Co., 
140  Fed.  717;  Weidenfeld  v.  Northern 
Pm.  By.  Co.,  129  Fed.  305;  8torrow  v, 
Texas  CokboL  Compress  &  Uurnfac- 


tnrlng  Aaa'n,  87  Fed.  012;  Hamlin  v. 
Toledo,  St.  L.  &  E.  C.  B.  Co.,  78  Fed. 
664,  36  L.  B.  A.  826,  rev'g  72  Fed.  92. 

Georgia.  Coggeaball  v.  Georgia 
Land  k  Inveetment  Co.,  14  Oa-  App. 
637,82  8.E.  156. 

Sansu.  Burk  v.  Ottawa  Oas  ft 
Electric  Co.,  87  Kan.  6,  Ann.  Caa. 
1B13D  772,  123Pac.  857. 

ICalno.  Bpear  v.  Bockland-Bockport 
Lime.  Co.,  113  Me.  285,  93  Atl.  754; 
Hazeltine  t.  Belfast  &  M.  L.  B.  Co., 
79  Ue.  411,  1  Am.  St.  Bep.  330,  10 
AtL  328. 

Uurland.  Scott  v.  BalUmore  &  0. 
R.  Co.,  93  Hd.  475,  49  AtL  327;  Heller 
v.  National  Marine  Bank,  SO  Hd.  002, 
45  L.  B.  A.  438,  73  Am.  St.  Bep,  212, 
43  Atl.  800. 
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DO  better  footing  than  any  other  stockholders,^  and  from  it  must  be 
determined  the  extent  of  their  rigiht  to  share  in  the  corporate  profits 
and  the  nature  and  extent  of  their  preferential  right  to  the  payment 
of  dividends.^"  Except  as  to  preference  in  the  payment  of  dividends 
and,  in  some  instances,  in  the  distribution  of  assets  on  dissolntioa  or 
insolvency,  and  except  in  so  far  as  the  corporate  charter  or  general 
statutes  provide  otherwise,  they  have  the  same  rights  and  are  fubject 
to  the  same  liabilities  as  common  stockholders.''^ 


MatB.  41S,  109  N.  E.  633;  Page  v. 
WhittentOQ  Mfg.  Co.,  211  Umi.  424, 
97  N.  B.  1006. 

Now  JacB«7-  Llo^d  v.  PennsylTaiua 
Elec  Vehicle  Co.,  76  N.  J.  Bq.  263, 
21  L.  B.  A.  (N.  8.)  228,  138  Am.  St. 
Bep.  657,  20  Ann,  Cae.  119,  72  Atl. 
18,  rev'g  73  N.  J.  Eq.  268,  67  Atl,  834; 
ElkinB  V.  Camden  &  A.  B.  Co.,  31  N. 
J.  Bq.  233;  HcQr^or  t.  Home  Ini. 
Co.  of  Newark,  33  N.  J.  Eq.  181. 

N«w  Toik.  Bobertfl  v.  Bobertf 
Wiokj  Co.,  184  N.  Y.  257,  3  L.  B.  A. 
(N.  8.)  1034,  112  Am.  St.  Bep.  607,  6 
Ann.  Caa.  213,  77  N.  B.  13,  rev'g  102 
App.  DiT.  118,  92  N.  T.  Bupp.  387; 
Bosrdman  v.  Lake  Bhore  ft  M.  B.  By. 
Co.,  84  N.  T.  157;  EqniUble  Life  As- 
BUi.  Soe.  of  United  8tAea  v.  Union 
Fae.  B.  Co.,  162  App.  Div.  81,  147  N. 
T.  Sapp.  382,  aCT'd  212  N.  T.  360,  L. 
H.  A.  1915  D  1052,  106  N.  E.  92;  Utiea 
TniBt  t  Deposit  Co.  v.  Charles  C. 
Eello^  A  Sons  Co.,  126  App.  Div. 
176,  110  N.  T.  Snpp.  1048;  Hackett 
T.  Northern  Pae.  B.  Co.,  36  Mise.  683, 
73  N.  T.  Snpp.  1087. 

Virginia.  Drewry,  Hughee  Co.  t. 
Throckmorton,  92  S.  E.  818. 

The  elaasifleatioa  of  stock  into  com- 
mon and  preferred  involves  merely  a 
contract  between  the  stockholden  as 
to  how  they  shall  divide  the  profits 
and  assets  of  the  corporation  after 
the  payment  of  the  corporate  obliga- 
tions. California  Telephone  ft  Light 
Co.  V.  Jordan,  19  CaL  App.  636,  126 
Pae.  698. 

Whore  tho  rights  of  third  parties  do 
not  Intervene,  the  parties  to  the  con- 


tract are  bound  to  carry  it  out  ac- 
cording to  itg  terms  and  the  conrts 
will  enforce  it.  Cratty  v.  Peoria  Law 
Library  Ass'n,  219  Dl.  616,  76  N.  B. 
707,  rev'g  120  111.  App.  696. 

W  Spear  v.  Bockland-Bockport  Lime 
Co.,  113  Me.  285,  93  At],  754. 

70 See  i  3751  et  seq.,  infra. 

Ti  Smith  V.  Southern  Foundry  Co., 
166  Ky.  208,  179  S.  W.  205;  Knight 
V.  Alamo  Mfg.  Co.,  190  Mich.  £23,  157 
N.  W.  24;  Warren  v.  Queen  ft  Co.,  240 
Pa.  154,  87  Atl.  695;  Btornbergh  v. 
Brock,  22S  Pa.  279,  24  L.  B.  A.  (N.  S.) 
1078,  133  Am.  Bt.  Bep.  877,  74  Atl. 
166;  Beagan  Bale  Co.  v.  Eeuermann, 
—  Tex.  Civ.  App.  — ,  149  8.  W.  228. 

"Preferred  stock  makes  the' holders 
thereof  stockholders,  and  not  credi- 
tors; and,  except  as  to  the  preference 
in  the  payment  of  dividsnds,  gives 
them  the  same  rights,  and  no  greater, 
and  subjects  them  to  the  same  liabili- 
ties, as  the  holders  of  common  stock, 
except  in  bo  far  as  they  may  bs  given 
other  rights,  or  relieved  from  liabili- 
ties, by  the  charter  or  by  statute." 
Fryer  v.  Wiedemann,  148  Ky.  379,  39 
L.  B.  A.  (N.  8.)  1011,  146  8.  W.  752. 

A  preferred  stockholder  "may  do 
and  perform  such  things  and  be  Bob- 
jeet  to  Auch  obligations  as  the  com- 
mon stockholderB  are  subject  to,  ex- 
cept as  the  terms  under  which  bis 
preferred  stock  was  issued  may  pre- 
clude." Bcott  V.  Baltimore  ft  0.  B. 
Co.,  93  Md.  476,  49  Atl.  327. 

"His  rights  are  those  of  a  common 
stockholder,  except  as  those  rights  are 
limited  by  the  statnte  and  the  con- 
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Preferred  stock  takes  a  multiplicity  of  forms,"  In  the  alisence  of 
statutory  restrictions  or  limitation^  the  company  may  attach  snch 
conditions  as  it  pleases,  and  the  holders  may  be  made  subject  to  any 
special  provisions  that  are  not  inconsistent  with  the  charter  or  articles 
of  association,  nor  contrary  to  law  or  public  policy."  The  term  pre- 
ferred Btock,  standing  alone,  "means  only  a  stock  that  differs  from 
other  stock  in  having  a  preference  of  some  sort  attached  to  it,  without 
expressing  the  special  nature  of  the  preference, ' '  '*  and  it  follows  that 
the  rights  of  the  holders  thereof  cannot  be  determined  solely  from 
the  fact  that  their  stock  is  called  preferred.™ 

The  terms  of  the  contract  are  generally  set  forth  in  the  certificates 
of  the  preferred  stock  issued  to  the  holders  as  evidence  of  their  shares, 
but  they  are  not  the  only  evidence  of  the  contract.  They  must  be 
read  in  connection  with  the  provisions  of  the  charter  or  articles  of 


tract,  and  the  additions!  rigbt  to  h&ve 
hiB  dividends  paid  out  of  the  earnings 
and  his  stock  redeemed  out  of  the 
assets  in  preference  to  the  common 
shareholder."  Qrover  v.  CaTanagti, 
40  Ind.  App.  340,  82  N.  E.  104. 

As  to  preference  in  the  payment  of 
dividends,  see  i  3TS1  et  seq.,  infra. 

As  to  the  right  of  preferred  atock- 
holders  to  share  in  distribntiona  of 
capital,  see  I  3640,  infra. 

TlBtorrow  v.  Toxaa  Consol.  Com- 
press k  Manufacturing  A^s'n,  67  Fed. 
612 ;  Coggeshall  v.  Georgia  Land  ft  In- 
vestment Co.,  14  Oa.  App.  63T,  82  8. 
E.  156 ;  Bcott  v.  Baltimore  &  O.  B.  Co., 
93  Ind.  475,  4a  Atl.  3E7;  Gordon's 
Ez'rs  V.  Richmond,  F.  &  P.  B.  Co., 
78  Va.  501. 

f*  Campbell  v,  American  Alkali  Co., 
125  Fed.  207;  Coggeshall  v.  Georgia 
Land  ft  Investment  Co.,  14  Ga.  App. 
037,  82  8.  E.  156;  Abraham  v.  Medli- 
cott,  86  Kan.  106,  38  L.  R.  A.  (N.  B.) 
137,  119  Pac.  375;  Utica  Trust  *  De- 
poait  Co.  T.  Charles  C.  Kellogg  &  Sons 
Co.,  126  N.  T.  App.  Div.  178,  110  N. 
Y.  8upp.  1048;  Hackett  t.  Northern 
Pae.  H.  Co.,  36  N.  T.  Mise.  583,  73 
N.  T.  eupp.  1087. 

"Where  the  corporation  has  au- 
thority  to  issne    preferred   stock,  it 


may  attach  such  conditions,  not  viola, 
tive  of  law  or  contrary  to  public  pol- 
icy, aa  it  deems  best."  Coggeshall  v. 
Georgia  Land  &  Investment  Co.,  14 
Ga.  App.  637,  82  8.  E.  156. 

Within  reasonable  limits  the  extent 
of  the  preference  is  for  the  corpora- 
tors to  determine.  Butler  v.  Beach,  82 
Conn.  417,  74  Atl.  748. 

T4  Scott  V.  Baltimore  ft  0.  B.  Co., 
93  Ud.  475,  4%  Atl.  327. 

"The  expression  'preference  share- 
holder' is  equivocaL  It  by  no  means 
clearly  indicates  what  are  the  rights 
of  those  to  whom  it  applies.  ■  ■  * 
All  which  the  language  imports  is 
that  some  preference  is  given  to  the 
person  to  whom  the  language  ap- 
plies." Henry  v.  Great  Northern  By. 
Co.,  1  De  O.  ft  J.  6DS,  636,  quoted  with 
approval  In  Hackett  v.  Northern  Paof 
E.  Co.,  140  Fed.  717. 

IB  Scott  V.  Baltimore  ft  O.  R.  Co., 
93  Md.  475,  49  Atl.  327;  Ltoyd  v. 
Pennsylvania  Elec.  Vehicle  Co.,  75  N. 
J.  Eq.  263,  21  L.  B.  A.  (N.  8.)  228, 
138  Am.  8t.  Rep.  957,  20  Ann.  Cas. 
119,  72  Atl.  16,  rev'g  73  N.  J.  Eq. 
269,  67  Atl.  834;  Elkins  v.  Camden 
ft  A.  B.  Co.,  36  N.  J.  Eq.  233;  Henry 
y.  Great  Northern  By.  Co.,  1  De  G. 
ft  J.  606,  636. 
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association,  the  general  law,  the  by-laws  in  force  at  the  time  the  stock 
was  issued,  except  in  90  far  as  they  may  have  been  excluded,  and  the 
vote  or  proceedings  by  or  under  which  the  stock  was  issued.  All  these 
enter  into  and  form  a  part  of  the  contract." 

It  has  been  held  that  the  right  of  preferred  stockholders  to  prefer- 
ence in  the  payment  of  dividends  and  in  the  distribution  of  the  cor- 
porate assets  in  case  of  dissolution  or  insolvency  may  be  secured  by 
mortgsge.^  But  their  rights  under  such  a  mortgage  are  subordinate 
to  the  claims  of  corporate  creditors." 


TS-UMtAdSUtes.  Spencer  V.  Smith, 
201  Fed.  647,  rev'g  190  F«d.  105; 
Haekett  v.  Northern  Pae.  B.  Co.,  140 
Fed.  717. 

GMTgift.  Coggesball  t.  Oeorglft 
Ii&nd  &  luveatment  Co.,  14  0&.  App. 
637,  82  a.  E.  156. 

Mftlna.     Belfast  ft  U.  L.  B.  Co. 
Belfast,  77  Me.  445,  1  Atl.  362. 

Maryluid.  Seott  t.  Baltimore  ft  O. 
B.  Co.,  93  Ud.  475,  49  Atl.  327;  Heller 
V.  National  Marine  Bank,  S9  Md. 
45  L.  B.  A.  438,  73  Am.  St.  Bep.  212, 
43  Atl.  600. 

ISMaachnMttB.  Page  v.  Whittenton 
Mfg.  Co.,  211  Uaaa.  424,  »7  N.  £. 
1006. 

New  Jomr.  Llojd  t,  Pennaylva- 
bU  EIbc  Vehiele  Co.,  75  N.  J.  Eq. 
£63,  21  L.  B.  A.  (N.  B.)  22S,  138  Am. 
St.  Bep.  557,  20  Ann.  Caa.  IIB,  72 
AU.  16,  tev'g  73  N.  J.  Eq.  269,  67 
AtL  834;  UeGregor  v.  Home  Ina.  Co. 
of  Newark,  33  N.  J.  Eq.  181. 

New  ToA.  Boherts  v.  Boberts- 
Wieka  Co.,  184  N.  T.  257,  3  L.  B.  A. 
(N.  B.)  1034,  112  Am.  Bt.  Bep.  607,  6 
Ann.  Caa.  213,  77  N.  E.  13,  rev'g  103 
App.  Div.  118,  92  N.  T.  Supp.  387; 
Bogera  v.  New  York  &  T.  Land  Co., 
134  N.  T.  197,  32  N.  B.  27;  Boardman 
T.  Lake  Shore  ft  M.  3.  By.  Co.,  84 
N,  Y.  157;  Equitable  Life  Asaar.  80c. 
of  United  Statea  v.  Union  Pac.  B.  Co., 
162  App.  Div.  81,  147  N.  T.  Supp.  382, 
•ff'd  212  N.  T.  360,  L.  B.  A.  1915  D 
1052,  106  N.  E.  92. 

'VliglBla.     Gordon 's  Ez'ra  v.  Bich- 


mond,  F.  ft  P.  E.  Co.,  78  Ta.  501. 

Proviaiona  for  preferred  stock  in 
amended  artiolea  conatitute  a  contraet 
between  all  the  atockholdera  and  the 
corporation  for  the  division  of  proftta 
and  asaeta.  Page  v.  Wbittenton  Mfg. 
Co.,  211  Maaa.  424,  97  N.  E.  1005. 

Proviaiona  on  the  back  of  preferred 
atock  eertificatea  as  to  preferential 
righta  and  obligations,  placed  there 
upon  the  antboritj  of  and  in  compU- 
euee  with  tbe  statute,  are,  as  between 
the  stoekholdera  anci  the  company,  ob- 
ligatory, and  constitute  a  contract 
goferaing  tbe  division  of  profita  and 
aaaeta.  Lee  v.  Fiak,  222  Maaa,  418, 
109  N.  E.  833. 

A  by-law  of  a  corporation  ia  a  con- 
tract between  the  corporation  and  ita 
stockholders  when  it  states  the  condi- 
tiona  upon  which  dividends  are  to  be 
paid  as  between  preferred  and  unpre- 
ferred  atock.  Hazeltine  v.  Belfaat  ft 
M.  L.  B.  Co.,  79  Me.  411,  1  Am.  St. 
Bep.  330,  10  Atl.  328;  Belfast  ft  M. 
L.  B.  Co.  V.  Belfast,  77  Me.  445,  1 
Atl.  362. 

"Spencer  v.  Smith,  201  Fed,  647, 
rev'g  190  Fed.  105;  Fitch  v.  Wather- 
bee,  110  III.  475;  Miller  v.  Bstterman, 
47  Ohio  St.  141,  24  N.  E.  496;  Gor- 
don's Ei'rs  v.  Bichmond,  F.  ft  P.  B. 
Co.,  78  Va.  501. 

A  corporation  may  lawfully  give  se- 
cnrity  to  one  class  of  stockholders 
over  another  class.  Spencer  v.  Smith, 
201  Fed.  647,  rev'g  ISO  Fed.  105. 

Tl  Bee  f  3634,  infra. 
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§3633.  — Ohaage  ot  iMmtnurt  or  impaiimiMit  at  righta.  The  con- 
tract between  a  corporation  and  the  holders  of  its  preferred  stock 
cannot  be  changed,  or  their  rights  in  any  way  impaired,  without  tbeir 
consent,  by  any  subaeqaent  action  of  the  corporation.'"  Changes, 
however,  may  be  made  with  the  consent,  express  or  implied,  of  the 
preferred  stockholders,  just  as  any  other  contract  may  be  changed  by 
mutual  consent  of  the  parties,  and  if  a  new  arrangement  is  made  by 
a  majority  of  the  stockholders,  a  preferred  stockholder,  who  accepts 
the  benefit  thereof  impliedly  consents." 

A  preferred  stockholder  may  waive  his  right  to  a  preference  and 
consent  that  the  stock  shall  thereafter  be  regarded  as  common  stock, 
and  he  may  do  this  notwithstanding  he  haa  previously  pledged  the 
stock,  although  such  arrangement  will  be  subject  to  the  pledgee's  lien. 
A  subsequent  purchaser  of  the  stock  who  recognizes  the  validity  of 
the  agreement  changing  the  character  of  the  stock  will  be  estopped  to 
contend  that  the  corporation  had  no  authority  to  make  it.'* 

§3634.  — 'Bi^ta  sulMmlinate  to  tiuxe  at  credittnv.  As  against 
creditors  of  the  corporation,  preferred  stockholders  have  no  greater 
rights  than  common  stockholders,"  They  have  no  preference  over 
them,  either  in  respect  to  dividends  or  capital,"  and  have  no  lien 
upon  the  property  of  the  corporation  to  their  prejudice,  except  where 
the  statute  provides  otherwise."  On  the  contrary,  their  rights,  both  in 


»See  Hazeltine  v.  Belfaat  A  U. 
L.  B.  Co.,  79  Me.  411,  1  Am.  St.  Rep. 
330,  10  Atl.  328;  McLaughlin  v.  De- 
troit ft  M.  By.  Co.,  8  Micli.  100 ;  Will- 
cos  V.  Trenton  PotterieB  Co.,  64  N. 
J.  Eq.  173,  53  Atl.  474;  Pronick  T. 
Bpirita  Distributing  Co.,  68  N.  J.  Eq. 
97,  42  Atl.  566;  West  Cheater  Sc  P.  B. 
B.  V.  JackBOD,  77  Pa.  St.  321;  Aah- 
barj  V.  Watson,  30  Ch.  Div.  376.  See 
alBO  Uartin  v.  Bemington-MaTtin  Co., 
95  N.  T.  App.  DiT.  18,  88  N.  T.  Supp. 
673. 

MComptoD  V.  The  Chehea,  13  N.  Y. 
Supp.  723,  128  N.  Y.  537,  28  N.  B.  662. 

■1  PendletoD  v.  Harria-Emery  Co., 
124  Iowa  381,  100  N.  W.  117. 

M  WeBteifleld-Bonte  Co.  v.  Burnett, 
176  Ky.  188,  195  B.  W.  477;  Smith  v. 
Boutherm  Foundry  Co.,  166  Ky.  208, 
209,  179  8,  W.  205;  Fryer  v.  Wiaae- 
moDD,  148  Hy.  379,  39  L.  B.  A.  (N.  B.) 


1011.  146  8.  W.  752:  Rider  v.  John  G. 
Delker  &  Sons  Co.,  145  Ky.  634,  39 
L.  R.  A.  (N.  8.)  1007,  140  B.  W.  1011; 
Warran  v.  Queen  &  Co.,  240  Pa.  154, 
87  Atl.  595;  Reagan  Bale  Co.  v.  Heuer- 
mann,  —  Tex.  Civ.  App.  — ,  149  8.  W. 
228.  And  see  eaaea  eited  in  the  fol- 
lowing notes: 

•J  Warren  v.  King,  108  U.  B.  389, 
27  L.  Ed.  769,  aff 'g  King  v.  Ohio  ft  1£. 
B.  Co.,  2  Fed.  36;  Coggeshall  v. 
Georgia  Land  &  InveBtment  Co.,  14 
Ca.  App.  637,  82  8.  E.  156;  Wester- 
field-Bonte  Co.  v.  Burnett,  176  Ky. 
188,  195  8.  W.  477;  Fryer  v.  Wiede- 
mann, 148  Ky.  379,  39  L.  R.  A.  (N.  8.) 
1011,  146  8.  W.  752;  Rider  v.  John  G. 
Delker  ft  Bona  Co.,  145  Ky.  634,  39  L. 
R.  A.  (N.  8.)   1007,  140  S.  W.  1011. 

H  Jefferson  Banking  Co.  v.  TrDsteea 
of  Martin  Institute,  146  Ga.  383,  91 
8.  E.  463;  Smith  v.  Sontbern  Foundry 
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respect  to  dividends  Bud  capital  are  subordinate  to  the  rights  ol  vucb 
creditors,*"  and  consequently  they  are  not  entitled  to  any  part  of  the 
corporate  assets  until  the  corporate  debts  are  fully  paid."    Nor  can 

Co.,  166  Kj.  206,  17B  &  W.  205;  Kder 
y.  John  Q.  Delker  ft  Soub  Co.,  145  Kj. 
634,  39  L.  B.  A.  (N.  6.)  1007,  140  8. 
W.  1011. 

That  preferred  stockholder!  are  not 
creditors,  see  {  3628  et  seq.,  supra. 

That  the  statute  maj  moke  them 
CTeditiJTB  and  give  them  &  lien,  see 
i  3629,  iQpra. 

H  United  autaa.  Warren  v.  King, 
108  U.  a.  388,  27  L.  Ed.  769;  Merean- 
tile  Tnut  Co.  t.  Baltimore  ft  0.  B.  Co., 
SS  Fed.  360. 

Indiana.  Beagsn  v.  First  Nat.  Bank, 
157  Ind.  623,  62  N.  E.  701,  61  N.  E. 
C75. 


Keutnckr-  WecterBeld-Bonte  Co.  t. 
Burnett,  176  Ky.  188,  195  8.  W.  477 ; 
Rider  v.  John  0.  Delker  ft  Sons  Co., 
145  Ky.  634,  39  L.  B.  A.  (N.  8.)  1007, 
140  8.  W.  1011. 

Uklne.  Spear  v.  Bockland-Bockport 
lime  Co.,  113  Me.  285,  93  Atl.  754. 

Peniuylvaola.  Warran  v.  Queen  ft 
Co.,  240  Pa.  154,  87  Atl.  E95. 

Texu.  Beagan  Bale  Co.  t.  Hener- 
tnann,  —  Tex.  Civ.  App.  — ,  149  8.  W. 
228. 

Varmont.  Chaffee  v.  Bntland  B.  Co., 
55  Vt.  110. 

In  the  abaenee  of  some  express  pro- 
viuon,  holders  of  preferred  stock  have 
no  rights  against  the  corporation,  by 
way  of  lien  or  otherwise,  saperlor  to 
the  lien  of  mortgage  bondbolders. 
Hereantile  Trust  Co.  y.  Baltimore  ft 
O.  S.  Co.,  82  Fed.  360. 

U  United  Btatea.  Warren  v.  King, 
108  U.  8.  389,  27  L.  Ed.  769,  aft  'g  King 
V.  Ohio  ft  U.  B.  Co.,  2  Fed.  36. 

Kbiuw».  Inacho  v.  Mid -Continent 
Development  Co.,  94  Kan.  370,  Ann. 
Cbs.  1917  B  546,  146  Pae.  1014. 

Eentacky.  West  erfl  eld -Bon  te  Co.  t. 
Burnett,  176  Ky.  188,  195  S.  W.  477; 
Fryer  v.  Wiedemann,  148  Ky.  379,  39 


L.  B.  A.  (N.  e.)  1011,  146  S.  W.  752; 
Bider  v.  John  Q.  Delker  A  Bona  Co., 
145  Ky.  634,  39  L.  B.  A.  (N,  8.)  1007, 
140  8.  W.  1011. 

Ma<:7laad.  Heller  t.  National  Ma- 
rine Bank,  89  Md.  602,  45  L.  B.  A.  438, 
73  An.  8t.  Bep.  212,  43  Atl.  800. 

Texas.  Beagan  Bale  Co.  v.  Heuer- 
mann,  —  Tex.  Civ.  App.  — ,  149  8.  W. 
223. 

"The  law  is  perfeetly  well  settled 
that  as  between  ureditors  and  ordinary 
preferred  stockholders,  the  latter,  as 
owners  of  the  property  of  on  in- 
solvent corporation,  are,  upon  a  dis- 
tributiOD  of  its  assets,  entitled  to 
nothing  nntll  its  creditors  are  first 
fully  paid.  There  is  a  palpable  differ- 
ence  between  the  relation  of  a  stock- 
holder and  a  creditor  to  the  corporate 
property.  Btoek,  whether  preferred  or 
common,  is  capital;  and  generally 
speaking,  a  eertifleate  of  stock  merely 
evidences  the  amount  which  the  holder 
has  contributed  to  or  ventured  in  the 
enterprise.  Buch  a  certificate,  repre- 
senting nothing  more  than  the  extent 
of  his  ownership  in  the  capital,  cannot 
well  be  treated  aa  indicating  that  he 
is,  by  virtue  of  it  alone,  also  to  the 
same  extent  a  creditor  who  may  com- 
pete with  other  creditors  in  the  dis- 
tribution of  the  fund  arising  from  » 
conversion  of  the  corporation's  assets 
into  money.  He  cannot,  if  he  is  simply 
an  ordinary  preferred  stockholder,  in 
the  nature  of  things,  so  far  aa  third 
persons  are  concerned,  be  at  one  and 
tbe  same  time  and  by  force  of  the 
same  certificate,  both  part  owner  of 
the  property  and  creditor  of  the  com- 
pany for  that  portion  of  its  capital 
which  stands  in  his  name.  His  certifi- 
cate, therefore,  in  such  ciretimatanees, 
merely  measures  the  quantum  of  his 
ownership.    As    his    chance    of    gain 
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the  corporation  give  them  any  preference,  either  in  respect  to  the 
payment  of  principal  or  dividends,  which  will  be  superior  to  the  rights 
of  creditors,  unless  by  virtue  of  express  statutory  authority.  In  the 
absence  of  such  authority,  any  attempt  to  so  prefer  them  is  contrary 
to  public  policy  and  void."    It  is  only  in  cases  where  the  corporation 

-  Tei.  Civ.  App.  — ,  149  8.  W. 


throws  on  the  atockholder,  as  respects 
creditors,  the  entire  risk  of  the  loss 
of  hla  contribution  to  the  capital,  it 
is  a,  flzed  cha/Bcteristie  of  capital 
stock  that  no  part  of  it  can  be  with- 
drawn for  the  purpose  of  repaying  the 
principal  of  the  capital  nnttl  the  debts 
of  the  corporation  are  satiafled."  Hel- 
ler V.  National  Marine  Bank,  SB  Hd. 
60E,  45  L.  B.  A.  438,  73  Am.  St.  Rep. 
212,  43  At!.  800. 

IT  Unltod  SUtflB.  Spencer  v.  Smith, 
201  Fed.  647,  rev'g  190  Fed.  105;  Ells- 
worth V.  Lyons,  181  Fed.  55;  Quarantj 
Trust  Co.  V,  Galveston  City  B.  Co., 
107  Fed.  311;  Hamlin  v,  Toledo,  6t.  L. 
4  K.  C.  B.  Co.,  78  Fed.  664,  38  L.  E.  A. 
82a,  rev'g  72  Fed.  92. 

Georgia.  JefTerson  Banking  Co.  v. 
Trustees  of  Martin  Institute,  148  Ga. 
3S3,  91  e.  E.  4«3. 

Indiana.  Beagan  v.  Firat  Nat.  Bank; 
157  Ind.  623,  62  N.  E.  701,  61  N.  E.  575. 

Kentnckr.  Smith  v.  Southern  Foun- 
dry Co.,  160  Ky.  208,  209,  170  8.  W. 
205;  Fryer  v.  Wiedemann,  148  Ky. 
379,  39  L.  B.  A.  {N.  S.)  1011,  146  i3. 
W.  752;  Sumrall  v.  Commercial  Bldg. 
Trust's  Assignee,  100  Ky.  260,  41  L. 
R.  A.  859,  90  Am.  6t.  Eep.  223,  50  8. 
W.  69. 

MlBBonn.  Kidd  V.  Puritans  Cereal 
Food  Co.,  145  Mo.  App.  G02,  122  8.  W. 
784. 

Nmr  Toik.  Cass  v.  Bealty  Securi- 
ties Co.,  148  App.  Div.  96,  132  N.  T. 
Snpp.  J074,  aff'd  206  N.  T.  849,  99  N. 
E.  1105. 

North  Cutdlna.  Weaver  Power  Co. 
V.  E!k  Mountain  Mill  Co.,  154  N.  C. 
76,  69  8.  E.  747. 

Penns^vanla.  Warren  v.  Queen  & 
Co..  240  Pa.  154,  87  Atl.  595. 

Texaa.    Beagan  Bale  Co.  v.  Henor- 


Pref erred  stockholders  cannot  have 
a  lien  superior  to  the  claims  of  cred- 
itors though  the  stock  in  terms  is  ac- 
corded a  Hen.  Caas  v.  Bealty  Becari- 
ties  Co.,  148  N.  T.  App.  Div.  96,  133 
N.  T.  Supp.  1074,  aff'd  206  N.  T.  649, 
99  N.  E.  IIOS. 

"A  corporation  has  no  right  to 
make  any  rules  by  which  the  holder 
of  stock,  common  or  preferred,  may 
be  preferred  in  the  liquidation  of  its 
assets  over  the  creditors  of  the  com- 
pany." Warren  v.  Queen  &  Co.,  240 
Pa.  154,  87  Atl.  595. 

A  provision  that  if  the  company 
fails  to  pay  the  dividends  on  the  pre- 
ferred atock  for  two  years  the  owners 
may  mature  the  stock  into  aJi  obliga- 
tion of  the  company  to  pay  on  demand 
the  par  value  thereof  with  interest,  ia 
contrary  to  public  policy  and  void  in 
Eo  far  as  the  rights  of  creditors  are 
concerned.  Beagan  Bale  Co.  v.  Heuer- 
mann,  —  Tax.  Civ,  App,  — ,  148  8.  W. 
22S. 

A  corporation  cannot  lawfully,  as 
against  its  prior  or  subsequent  credi- 
tors, secure  the  retirement  of  preferred 
stock  by  an  appropriation  of  the  assets 
of  the  company  otherwise  available  to 
creditors.  For  example,  it  cannot  do 
so  by  paying  for  an  endowment  policy 
of  insurance  oat  of  the  assets  of 
the  corporation,  and  providing  that 
the  proceeds  thereof  shall  be  used 
for  the  purpose  of  redeeming  and  re- 
tiring the  preferred  stock.  And  such 
an  arrangement  is  invalid  as  to  sub- 
sequent creditors  although  there  is  no 
showing  that  they  extended  credit  to 
the  company  on  the  assumption  that 
the  policy  was  a  eorporate  asset  for 
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is  solvent  and  where  the  ri^^ts  of  creditors  will  not  be  injurioualy 
afFect«d  thereby  that  agreements  among  the  stockholders  as  to  pref- 
erences may  be  enforced." 

Statutes  in  some  states  specifically  provide  that  in  case  of  insolvency 
or  the  dissolution  of  the  corporation  the  debts  or  liabilities  of  the  cor- 
poration shall  be  paid  in  preference  to  the  preferred  stock."  And 
where  such  is  the  case  a  mortgage  given  to  secure  preferred  stock- 
holders as  to  dividends  and  principal  will  not  give  them  a  preference 
over  unsecured  creditors  in  case  of  dissolution  or  insolvency,  even 
though  their  claims  arose  after  the  recording  of  the  mortgage."  And 
especially  is  this  true  where  the  mortgage  itself  provides  that  the 
preferred  stockholders  shall  be  entitled  to  priority  after  the  payment 
of  the  corporate  debts  and  liabilities.'^  Nor  is  it  material  that  the 
postponement  of  the  claims  of  the  preferred  stockholders  to  those  of 
the  general  creditor^  may  render  the  security  of  the  preferred  stock- 
holders of  little  or  no  value  and  may  enable  the  promoters  of  the 
corporation  to  perpetrate  a  fraud  on  persons  who  become  preferred 
stockholders  on  the  strength  of  the  mortgage."  -Under  such  a  statute 
a  mortgage  given  by  an  insolvent  corporation  securing  preferred  stoek- 


the  payment  of  debts.  Ellsworth  v. 
Lyons,  181  Fed.  55. 

In  Hamlin  v.  Toledo,  8t.  L.  &  K.  C. 
B.  Co.,  78  Fed.  661,  36  L.  B.  A.  826, 
rev'g  on  other  ground*  72  Fed.  92, 
whore  certifleateB  of  preferred  itock 
recited  th&t  they  were  a  lien  on  the 
company's  property,  it  was  held  that 
the  ho'.iierB  were  stockholders,  and  not 
creditors.  "If  the  pnrposB,*'  said  the 
court,  "in  providing  for  these  peculiar 
shares  was  to  arrange  matters  bo  that 
under  any  circumstaneeB  a,  part  of  the 
principal  of  the  stock  might  be  with- 
drawn before  the  full  discharge  of  all 
corporate  debts,  the  device  would  be 
contrary  to  the  nature  of  capital 
stock,  opposed  to  public  policy,  and 
void  as  to  creditors  affected  thereby." 
Quoted  with  approval  in  Spencer  v. 
Smith,  201  Fed,  647,  rev'g  190  Fed. 
105;  Weaver  Power  Co.  v.  Elk  Moun- 
tain Mill  Co.,  154  N.  C.  76,  69  8.  E. 
747;  Warren  v.  Queen  &  Co.,  240  Pa. 
154,  87  Atl.  595. 

M  Westerfield-Bonte  Co.  t,  Burnett, 
17«  Ky.  188,  IS5  8.  W.  477;  Smith  v. 


Southern  Foundry  Co.,  166  Ky.  208, 
209,  179  e.  W.  205;  Bider  v.  John  G. 
Delker  &  Sons  Co.,  145  Ky.  634,  39 
L.  R.  A.  (N.  S.)  1007,  140  8.  W.  1011. 

MBeagan  v.  First  Nat.  Bank,  157 
Ind.  623,  62  N.  E.  701,  61  N.  E.  575; 
Lloyd  V.  Pennsylvania  Elec.  Vehicle 
Co.,  73  N.  J.  Eq.  263,  21  L.B.  A.  (N. 
S.)  228,  138  Am.  8t.  Sep.  557,  20  Ann. 
Cas.  119,  72  Atl.  16,  rev'g  73  N.  J.  Eq. 
269,  67  Atl.  834;  Black  v.  HoDart 
Trust  Co.,  ft4  N.  J.  Eq.  415,  53  Atl. 
826. 

The  effect  of  such  a  provluoo  is  to 
give  the  creditors  an  absolute  and 
unqualified  preference  in  the  payment 
of  their  claims  over  the  payment  of 
the  preferred  stock  in  case  the  com- 
pany 'becomes  insolvent  or  is  dissolved, 
Ecagan  v.  First  Nat.  Bank,  157  Ind, 
623,  62  N.  E.  701,  61  N.  E.  575. 

MBIa^k  V.  Hobart  Trust  Co.,  64  N. 
J.  Eq.  415,  63  Atl.  S26. 

el  Black  V.  Hobart  Trust  Co.,  64  N. 
J.  Eq.  415,  53  Atl.  826. 

w  Black  V.  Hobart  Trust  Co.,  64  N. 
J.  Eq.  415,  53  Atl.  8S6. 


d  by  Google 


§  3634]  Pbivatb  Cobpobations  [Ch.  56 

holders,  and  thus  giving  them  a  preference  over  unsecared  creditors, 
is  a  fraud  on  the  latter  and  void,  even  though  it  is  executed  by 
the  corporate  officials  in  the  honest  belief  that  they  have  the  right 
to  80  secure  the  preferred  stockholders."  . 

§  3636.  —  Ri^ht  to  certiflcate.  A  purchaser  of  or  a  subscriber  for 
preferred  stock  has  the  same  right  as  a  holder  of  common  stock  to  a 
certiiicate  of  stock  as  evidence  of  his  rights,  and  he  is  entitled  to  a 
certiiieate  showing  that  his  stock  is  preferred.**  And  he  is  entitled 
to  the  same  remedies  as  a  common  stockholder  to  compel  the  corpora- 
tion to  issue  it." 

§  S6S6.  —  Right  to  dividoidl.  The  holders  sf  preferred  stoch  are 
entitled  to  be  paid  dividends,  in  accordance  with  the  terms  of  their 
contract,  before  any  dividends  can  be  paid  to  the  holders  of  com- 
mon stock.** 

§3637.  —  Bighta  as  to  maiugemeiit  vl  corporation.  Preferred 
stockholders  have  the  same  rights  with  respect  to  the  management  of 
the  corporation  as  the  common  stockholders,*'  except  in  so  far  as  they 
may  be  excluded  by  their  contract."  Their  contract  may  give  them 
greater  rights ;  ••  hut,  in  the  absence  of  express  provision  to  the  con- 
trary, their  rights  are  the  same.  With  the  exception  that  they  may 
interfere  and  maintain  proper  suits  against  and  on  behalf  of  the 
corporation,  in  a  proper  case,  to  protect  their  rights  as  preferred  stock- 
holders, they  cannot  interfere  in  any  case  in  which  a  holder  of  com- 
mon stock  would  have  no  right  to  interfere.'  "Holders  of  'preferred 
stock,'  have  no  special  control  over  the  corporation  or  its  management. 

•8  Reagan  v.  First  Nat.  Bank,  197  ferred    stock    will    be    considered   at 

Iiid.  623,  62  N.  E.  701,  61  N.  E.  575.  length    in    Babsequent    sections.     See 

In  this  case  the  mortgage  secured  both  !  3751  et  seq.,  infra. 

tbe  preferred  Btockholders  and  certain  Bf  Lockhart    v.     Van     Alstjoe,     31 

creditors,  and  it  was  held  that  tbe  con-  Mich.   76,   18   Ajn.   Bep.   156;   Thomp- 

tract  was  inseparable  and  wholly  Toid  son  v.  Erie  Ry.  Co.,  42  Bow.  Pr.  (N. 

as  to  the  unsecured  cieditors.  T.)  68,  11  Abb.  Pr.  N.  S.  (N.  Y.)   188. 

MState  V.  Cheraw  &  C.  B.   Co.,  U)  MMorrell  v.  Qeo.  Brooks  &  Son  Co., 

6.  C.  324.  164  Fed.  501;  Miller  v.  Battennan,  47 

As  to  whether  the  issnance  and  ten-  Ohio  St.  141,  U  N.  E.  496. 

der    of   a    certiflcate    is    a    condition  M  Mackintosh  v.   Flint  A  P.  M.   B. 

precedent  to  the  right  of  the  corpora-  Co.,  32  Fed.  350,  34  Fed.  582. 

tion  to  recover  on  a  sirbscription  for  I  Mackintosh  v.  Flint  k  P.  M.  B,  Co., 

preferred  stock,  see  |  506,  supra.  32   Fed.   350,  34  Fed.   582 ;   Thompson 

••See  13484,  supra.  v.  Erie  By.  Co.,  42  How.  Pr.  (N.  Y.) 

••The  subject  of  dividends  on  pre-  68,  11  Abb.  Pr.  N.  8.  (N.  T.)  188. 
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Stockholders  are  the  constituent  elements  of  a  corporation,  and  in 
this  case  there  is  no  other  difference  between  the  two  classes  than  thisf 
one  is  to  be  paid  interest  out  of  a  certain  fund,  if  raised,  to  the 
exclusion  of  the  other,  if  such  fund  is  inadequate  to  pay  both.  The 
corporation  is  in  no  sense  the  trustee  for  the  holders  of  preferred  stock. 
Its  dnty  is  to  each  alike  according  to  the  conditions  attached  to  the 
stock  of  each."* 

Preferred  stockholders  have  a  right  to  question  the  legality  of  the 
issue  of  common  stock,'  particularly  where  the  control  of  the  company 
is  in  the  holders  of  common  stock  to  whom  alone  voting  powers  are 
given.* 

It  is  sometimes  provided  by  statute  that  the  corporation  shall  not 
have  authority  to  convey  its  real  estate  or  to  mortgage  its  property 
without  the  consent  of  the  holders  of  a  majority  of  tfae  shares  of  the 
preferred  stock.* 

§  3638.  —  Bight  to  vote  at  corpwate  meetings.  In  the  absence  of 
charter  or  statutory  provision  or  valid  stipulation  to  the  contrary, 
holders  of  preferred  stock  have  the  same  right  as  holders  of  common 
stock  to  vote  at  stockholders'  meetings,*  And  their  contract  may  even 
give  them  the  right  to  vote  to  the  exclusion,  for  a  time,  of  the  holders 
of  common  stock,  so  as  to  place  the  management  of  the  corporation 
entirely  in  their  hands  for  the  time  specified.'' 

On  the  other  hand,  in  the  absence  of  a  constitutional  or  statutory 
provision  to  the  contrary,  it  is  within  the  power  of  a  corporation, 

•  Thompson  v.  Erie  By.  Co.,  42  How.  31   Uich.   76,  18  Am.  B«p.  156. 
Pr.  (N.  Y.)  68,  II  Abb.  Pr.  N.  S.  (N.  New  HampsUiTB.    Bee  Jones  v.  Gon- 

T.)   igs.  eord  &  U.  B.  B.,  67  N.  H.  234,  68  Am. 

■  Howard  v.  National  Tel.  Co.,  182  St.  Bep.  650,  30  Atl.  614,  67  N.  H. 
Fed.    215;    SeuUy    v.    Automobile    Fi-  119,  38  Atl.  120. 

nance  Co.,  —  Del.  Ch.  — ,  101  Atl.  908.  Hew  Jerse7.     See  General  Inv.  Co. 

tSeully  V.  Automobile  Finance  Co.,  v.    Bethlehem    6teel    Corporation,  — 

—  Del.  Ch.  — ,  101  Atl.  908.  N.  J.  Eq.  — ,  100  Atl.  347;   Morgan- 

■  8ee  Beagan  v.  First  Nat.  Bank,  stern  v.  American  Malting  Co.,  —  N. 
157  Ind.  623,  62  N.  E.  701,  61  N.  E.  J.  Eq.  — ,  100  Atl.  166. 

575.  As  to  the  right  to  vote  generally, 

et7nlt«d    Statea      See    Morrell    v.  see  §  1656  et  eeq,  supra. 

Geo.  Brooka  £  Son  Co.,  164  Fed.  501.  7  Mackintosh  v.  Flint  &  P.  M.  B.  Co., 

G«orgl&.        Coggeahall     v.     Georgia  32  Fed.  350,  34  Fed.  582.     See  also  In 

Land  ft  Investment  Co.,  14  Ga.  App.  re  Sharood  Shoe  Corporation,  192  Fed. 

637,  82  a.  E.  156.  845;    General    Inv.   Co,    v.   Bethlehem 

UaTTland.     See   Scott  r.  Baltimore  Steel  Corporation,  —  N.  J.  Eq.  — ,  100 

4  0.  B.  Co.,  83  Md.  475,  «  Atl.  327.  Atl.  347. 

HlcUgaa.  Lockbart  v.  Van  Alstyuc, 

6035 
VI  Priv.  Corp.— 4 
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when  it  iasnes  preferred  stock,  to  provide  expressly  tliat  it  shall  give 
no  right  to  vote,  and  when  the  articles  of  iDCorporation  or  stock  cer- 
tificates contain  such  a  provision,  it  will  be  binding  upon  all  persona 
who  accept  the  same.'  Sach  a  provision  does  not  violate  any  rule 
of  the  common  law,'  nor  of  public  policy,^*  bat  is  a  mere  matter  of 
agreement  between  the  two  classes  of  stockholders  which  does  not 
affect  the  public"  Nor  is  it  unreasonable,  since  the  common  stock- 
holders are  not  entitled  to  share  in  the  profits  until  the  preferred  divi- 
dends have  been  paid,  the  burden  of  making  the  business  a  micceaa 
is  on  them,  and  therefore  the  power  to  manage  may  fairly  be  left 
with  them,  their  interest  in  the  success  of  the  corporation  and  their 


aunltwl  8tat«a.  Uonell  v.  Geo. 
Brooks  &  Son  Co.,  104  Fed.  501;  Wil- 
son V.  Parvln,  119  Fed.  6S2.  See  alao 
StoiTOW  V.  Texas  Cousol.  Compress  t 
Msnufaeturing  Ass'n,  87  Fed.  812,  92 
Fed.  5;  Hamlin  v.  Toledo,  fit.  L.  ft 
K.  0.  B.  Co.,  78  Fed.  664,  36  L.  B.  A. 
$36,  rev  'g  on  other  grounds  72  Fed.  92. 

DeUwwre.  Scully  v.  Automobile 
Fioance  Co.,  —  Del.  Ch,  — ,  101  Atl. 
908. 

GMTgU.  6ee  Savannah  Beal  Estate, 
Loan  &  Building  Co.  v.  Silverberg,  108 
Oa.  261,  33  B.  E.  90S. 

Kb""*"  Tnscho  v.  Mid -Continent 
Development  Co.,  94  Kan.  370,  Ann. 
Cas.  1917  B  546,  146  Pac.  1014. 

SBsBonlL  Btate  v.  Swanger,  100  Mo. 
S61,  2  L.  B.,  A.  (N.  S.)  121,  4  Ann. 
Cas.  563,  89  B.  W.  872. 

New  Hampshln.  See  Kidd  v.  New- 
Hampshire  Traction  Co.,  74  N.  H.  160, 
66   At!.   127. 

New  Jei8»7.  General  Inv.  Co.  t. 
Bethlehem  Steel  Corpotation,  —  N.  J. 
Eq.  — ,  100  Atl.  347. 

New  York.  People  v.  Eoenig,  133 
App.  Div.  75fl,  118  N.  T.  Supp.  136. 

Ohio.  Miller  V.  Batterman,  47  Ohio 
St.  141,  24  N.  E.  496. 

England.  In  re  Barrow  Haenatite 
Steel  Co.,  39  Ch.  Wv.  582. 

This  is  particularly  true  where  the 
statnte  gives  the  corporation  power  to 
issue  preferred  stock  and  to  fix  its 
preferences,  priorities  and  character. 


State  V.  Bwanger,  190  Mo.  501,  2  L. 
B.  A.  (N.  6.)  121,  4  Ajin.  Cm.  5fi3,  89 
a.  W.  872. 

Bee  Synnott  v.  Camberland  Bldg. 
Loan  Ass'n,  117  Fed.  379,  as  to  the 
cfFect  of  an  amendment  of  the  by- 
laws of  a  building  and  loan  associa- 
tion so  as  to  give  preferred  stockhold- 
ers tbe  right  to  vote. 

•  State  V.  Swanger,  190  Mo.  561, 
2  L.  B.  A.  (N.  e.)  121,  4  Ann.  Cas.  563, 
89  8.  W.  872;  People  v.  Eoenig,  133 
N.  T.  App.  Div.  756,  118  N.  T.  Supp. 
136. 

instate  V.  Swanger,  190  Mo.  561, 
2  L.  R.  A.  (N.  S.)  121,  4  Ann.  Cas. 
563,  89  a  W.  872;  People  v.  Eoenig, 
133  N.  Y.  App.  Div.  756,  118  N.  T. 
Supp.  136;  Miller  v.  Battennan,  47 
Ohio  St.  141,  24  N.  E.  496.  See  also 
General  luv.  Co.  v.  Bethlehem  Steel 
Corporation,  —  N.  J.  Eq.  — ,  100  Atl. 
347. 

11  Sansu.  Bee  Inscho  v.  Mid-Conti- 
nent Development  Co.,  94  Kan.  370, 
Ann.  Cas.  1917  B  546, 146  Pa«.  1014, 

BUaBonil  State  v.  Swanger,  190  Mo. 
561,  2  L.  B.  A.  (H.  S.)  121,  4  Ann.  Cas. 
563,  89  S.  W.  872. 

New  Jetaey.  See  General  Inv.  Co. 
V.  Bethlehem  Steel  Corporation,  —  N. 
J.  Eq.  ~,  100  All.  347. 

New  York.  People  v.  Eoenig,  133 
App.  Div.  756,  118  N.  Y.  Supp.  136. 

OlHo.  Miller  v.  Batterman,  47  Ohio 
6t.  141,  24  N.  E.  496. 
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liability  to  first  satisfy  the  preferred  stockholders  bein^  a  snfElcient 
^aranty  that  they  will  maiia^  the  corporate  affairs  to  the  best  advan- 
tage." 

According  to  the  weight  of  aothority  such  a  provision  is  not  in 
conflict  with  a  constitutional  or  statutory  provision  to  the  effect  that 
each  stockholder  shall  be  entitled  to  one  vote  for  each  share  of  stock 
held  by  him,"  although  there  is  authority  to  the  contrary.'* 

In  California  it  is  provided  by  statute  that  no  preference  shall  be 
granted  nor  shall  any  distinction  be  made  as  to  voting  power  between  , 
common  and  preferred  stock." 

In  Indiana  there  is  a  statute  to  the  effect  that  preferred  stock- 
holders shall  not  be  entitled  to  vote  unless  the  right  to  do  so  is  con- 
ferred upon  them  in  the  articles  of  incorporation  or  by  the  unanimous 
consent  of  the  commpn  stockholders.'" 

Of  course  a  by-law  which  restricts  or  alters  the  voting  power  of  the 
stock  as  established  by  the  corporate  charter  is  void.  And  the  same 
is  true  of  a  charter  provision  giving  the  stock  a  voting  power  differ- 
ent from  that  contemplated  by  the  statute  under  which  it  was  created, 
or  of  a  statute  which  authorizes  the  corporation  to  give  it  a  voting 
power  different  from  that  prescribed  by  the  constitution." 

The  holder  of  preferred  stock  may  waive  a  right  to  vote  it  given 

u  state  V.  Swanger,   ISO  Ifo.  561,  should  be  entitled  to  one  vote  for  ea6h 

2  L.  B.  A.  <N.  8.)  121, 4  Ann.  Cas.  563,  share  of  stock:  he  might  hold.     In  the 

89  6.  W.  e7Q;  Uiller  T.  RattermaD,  47  course    of 'the    opinioa    attention    ia 

Ohio  8t.  141,  24  N.  E.  496.    See  also  called  to  the  fact  that  the  provision 

Inscbo  V.  Uid-Continent  Development  of    the   constitution  io    question  has 

Co.,   94   Kan.   370,   Ann.   Cas,   1917  B  l>cen  repealed. 

546,  146  Pac.  1014.  »Civ.    Code,    f  290,    subd.    6.     Thu 

U  State  V.  Swanger,  190  Mo.  Sfil,  2  provision  is  violated  hy  dividing  the 

L.  B.  A.  (N.  e.)  121,  4  Ann.  Cos.  563,  capital  stock  of  (1,000,000  into  50,000 

89  8.  W.  872;  People  v.  Koenig,  133  shares  of   common  stock   of   the   par 

N.  Y.  App.  IMv,  756,  113  N.  T.  Supp.  value  of  «1  each,  and  47,500  shares  of 

136.  preferred  stock  of  the  par  valne  of 

1*  In  Brooks  v.  State,  3  Boyee  (Del.)  t20  each.    I^lm  Producers  v.  Jordan, 

1,  51  L.  E.  -A.  (N.  S.)  1126,  Ann.  Cas.  171  Cal.  604,  154  Pae.  605. 

1915  A  1133,  79  Atl.  790,  rev'gl  Boyce  W  Bums' Ann.  St.  1914,  (  5097.     Bee 

(Del.)  129,  74  AtL  599,  it  was  held  that  Kidd  v.  Puritana  Cereal  Food  Co.,  145 

a  statute   authorizing   restrictions   on  Mo.  App.  502,  132  S.  W.  784,  citing  an 

the     voting     privilege    of     preferred  earlier  Indiana  statute, 

stock,  and  provisions  of  a  charter  and  ITBrooke   v.  State,  3  Bo^ce   (Del.) 

by-laws,    adopted     parsuaut     thereto,  1,  51  L.  B>  A.  (N.  &J.  1126,  Ann.  Cas. 

depriving  such  stock  of  the  right  to  1915  A    1133,    79    Atl.    790,    rev'g    1 

vote,  were  in  conflict  with  a  constitn-  Boyce  (Del.)  129,  74  Atl.  599. 

tional  provision  that  esch  sbareholder  See  generally  (3iap.  39 
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him  by  the  constitution  in  the  sense  that  he  may  use  it  or  refrain 
from  using  it,  as  he  chooses,  but  he  cannot,  by  any  act  of  his,  change 
the  character  of  the  stock  so  as  to  rob  it  of  the  voting  power  while 
it  is  in  his  hands  or  in  those  of  any  subsequent  holder.^' 

§  3639.  —  Sights  on  increase  or  reduction  of  capital  stock.  When 
a  corporation  increases  its  capital  stock,  holders  of  preferred  stock 
have  the  same  privilege  as  holders  of  common  stock  to  subscribe  for  or 
purchase  a  proportionate  amount  of  the  new  stock,  unless  there  is  some 
provision  to  the  contrary  in  their  contract ;  and  it  makes  no  difference 
that  the  amount  of  dividends  is  limited.^' 

In  like  manner,  on  a  reduction  of  the  capital  stock  because  of  losses, 
preferred  stock  must  be  reduced  proportionately  with  common  stock 
unless  there  is  some  special  provision  in  the  statute  or  contract  of  the 
parties  fixing  a  different  rule.'"  It  has  been  held  that  this  rule  does 
not  apply,  where  the  stock  is  preferred,  not  merely  as  to  dividends, 

18  Brooks  V.  State,  3  Boyce  (Del.) 
1,  51  L.  B.  A.  (N.  8.)  1126,  Ann.  Cas. 
1B15  A  1133,  79  Atl.  790,  rev'g  1  Bojee 
(Del.)   129,  74  AtL  5BB. 

Wpage  V.  Whittenton  Mfg.  Co.,  211 
MasB.  424,  97  N.  E.  1006;  Jonee  v.  Con- 
cord &  M.  E.  B.,  67  N.  H.  234,  6«  Am. 
St.  Rep.  660,  30  Atl.  614,  87  N.  H.  119, 
38  Atl.  120;  Page  v.  American  ft  B, 
Mfg.  Co.,  129  N.  Y.  App.  Div.  346,  113 
N.  Y.  Sopp.  734. 

Where  a  corporation  proposed  to 
issue  certain  of  its  authorized  but  un- 
isaued  common  stock  and  to  permit  its 
common  stockholders  to  subscribe  for 
the  same  at  par,  it  was  held  that  a 
preferred  stockholder  was  not  entitled 
to  an  injunction  pendente  lite  to  re- 
strain such  action  unless  the  preferred 
stockholders  were  given  the  right  to 
sabscribe  for  such  stock  on  the  same 
terms,  since  bis  right  was  doubtful, 
and  if  it  existed  he  had  an  adequate 
remedy  by  an  action  for  damages. 
Eussell  V.  American  Gas  &  Electric 
Co.,  152  N.  Y,  App.  Div.  136,  136  N. 
Y.   Supp.   602. 

In  Morganstem  v.  American  Ualt- 
iDg  Co.,  —  N.  J.  Eq.  — ,  100  Atl.  166, 
it  was  held  that  individual  preferred 
stockholders  could  not  object  to  a  pro- 


posed reduction  on  the  ground  that  it 
would  result  in  their  receiving  less 
tban  their  full  proportion  of  a  pro- 
posed new  issue  of  stock,  where  the 
corporation,  at  the  bearing,  offered  to 
turn  over  to  them  so  much  of  the  new 
issue  as  would  make  their  proportion- 
ate share  thereof  equal  to  their  pro- 
portionate share  of  the  old,  and  in 
addition  was  required  to  give  a  bond 
indemnifying  them  against  assess- 
ments on  the  new  stock. 

As  to  the  right  of  existing  stock- 
holders to  subscribe  for  new  stock 
generally,  see  {  3462  et  seq.,  supra. 

MPago  v.  American  &  B.  Mfg.  Co., 
129  N.  T.  App.  Div.  34«,  113  N.  Y. 
Supp.  734;  In  re  Galling  Gun,  43  Ch. 
Div.  62fl;  In  re  Quebraila  Railway, 
Land  &  Copper  Co.,  40  Ch.  Div.  363; 
In  re  Barrow  Haematite  Steel  Co,,  39 
Ch.  Div.  582;  Bannatyne  v.  Direct 
Spanish  TeJ.  Co.,  34  Ch.  Div.  287.  See 
also  Morganstern  v.  American  Malting 
Co.,  —  N.  J.  Eq.  — ,  100  Aa  166;  Eob- 
erts  V.  Boberts-Wicks  Co.,  184  N.  Y. 
257,  3  L.  E.  A.  (N.  S.)  1034,  112  Am. 
St.  Rep.  607,  6  Ann.  Cas.  213,  77  N.  E. 
13,  rev'g  102  N.  Y.  App.  Div.  118,  92 
N.  Y.  Supp.  387. 
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bat  also  as  to  capital,'^  and  that  in  such  case  the  common  stock  must 
be  first  resorted  to  even  to  the  point  of  extinction  before  the  pre- 
ferred stock  can  be  compelled  to  contribute.'"  But  there  is  authority 
to  the  contrary .■• 

§  3640.  —  Sitibt  to  sbBTO  in  distribntions  <a  ci4>itaL  When  the 
assets  of  a  corporation  ace  distributed  among  its  stockholders,  not  by 
way  of  dividend,  but  on  a  dissolution  and  winding  up,  the  holders  of 
preferred  stock  have  the  same,  and  no  greater,  right  to  share  in  the 
assets  as  the  holders  of  common  stock,'*  unless,  by  statute  or  by  their 


Aa  to  the  redaction  of  Btock  geuer- 
allj,  see  S  3470  et  aeq.,  lupra. 

■1  In  re  Qaebrada  Bailway,  Land  & 
Copper  Co.,  40  Cb.  Div.  363;  In  re  Lon- 
don ft  N.  T.  Inv.  Corporntion,  (1895] 
2  Ch.  Div.  860;  In  re  Agricnltural 
Hotel  Co.,  11891]  1  Ch.  Di».  396. 

•SThia  is  true  when,  b^  reason  of 
the  shrinkage  of  quick  assets  or  of 
working  capital,  it  liecomeB  necessary 
to  raise  new  capital  bj  flrit  leduciBg 
and  then  increasing  the  oatst&ading 
capital.  Page  v.  Whittenton  Mfg.  Co., 
211  Mass.  424,  97  N.  E.  1006. 

•*  Page  V.  American  A  B.  Mfg.  Co., 
129  N.  T.  App.  Div.  346,  113  N.  Y. 
Snpp.  734. 

MUultad  Stotea.  Quaranty  Tniat 
Co.  V.  Galveston  City  R.  Co.,  107  Fed. 
311;  Toledo,  St.  L.  &  K.  C.  B.  Co.  v 
Contineatal  Trust  Co.,  9S  Fed.  497, 
531,  aff'g  86  Fed.  929;  Hsmtin  v 
ledo,  St.  L.  &  K.  C.  B.  Co.,  78  Fed. 
664,  36  L.  B.  A.  826,  rev'g  72  Fed.  92. 

Iowa.  Teller  v.  Wilcoxen,  110  Iowa 
565,  81  N.  W.  772. 

KsntnckT.  Westerfield-Bonte  Co.  v. 
Burnett,  176  Ky.  188,  IBS  8.  W.  477; 
Forwood  T.  Eubank,  106  Ky.  291,  50 
S.  W.  255;  Sumrall  v.  Commereial 
Bldg.  Trust's  A3signe«,  106  Ky.  260, 
44  L.  B.  A.  65S,  90  Am.  St.  Hep.  223, 
50  8.  W.  69. 

HaBnclitiBatt&  Hale  t.  Cheshire  B. 
Co.,  161  Mass.  443,  37  N.  E.  307. 

HlBBOmL  Hoh  en  shell  v.  Home  Sav- 
ings A  Loan  A^E'n,  140  Mo.  566,  41  8. 
W.  948. 


N»w  Hampahlre.  Jones  v.  Concord 
ft  M.  B.  B.,  67  N.  H.  234,  68  Am.  8t. 
Bep.  650,  30  Atl.  614,  67  N.  H.  119, 
3S  Atl.  120. 

K«w  Jonwy.  Lloyd  v.  Pennsjrlva- 
nia  Elec.  Vehicle  Co.,  75  N.  J.  Eq. 
283,  21  L.  S.  A.  (N.  8.)  228,  138  Am. 
8t.  Bep.  557,  20  Ana.  Caa.  119,  72  AU. 
16,  rev'g  73  N.  J.  Eq.  369,  87  Atl. 
834 :  McGregor  v.  Home  Ins,  Co.,  33 
N.  J.  Eq.  181. 

Now  To*.  People  v.  New  York 
Building-Loan  Co.,  50  Misc,  23,  100 
N.  Y.  Snpp.  45B,  aff'd  119  App.  Div. 
830,  104  N.  Y.  Supp,  892,  189  N.  Y. 
547,  82  N.  E.  1131. 

VlTglnU.  Drewry,  Hughes  Co.  v. 
Throckmorton,  92  8.  E.  818;  Gordon's 
Ei'rs  V.  Bichmond,  F.  ft  P,  B.  Co.,  78 
Va.  501. 

WlaconaliL  Leahy  v.  National 
Building  ft  Loan  Asa'n,  100  Wis.  555, 
(89  Am.  3t.  Bep.  945,  76  N.  W.  625. 

England.  Birch  v.  Cropper,  14  App. 
Cas.  525. 

"After  liqnidation  commences,  pre- 
ferred stockholders  and  common 
stockholders  Eire,  in  the  ejes  of  the  . 
law,  upon  the  same  plane,  both  being 
mere  Btockholder.s  excepting  in  bo  far 
BB  their  participation  in  the  assets 
of  the  company  had  been  agreed  upon 
between  them."  Drewry,  Hughes  Co. 
V.  Throckmorton,  —  Va.  — ,  92  8.  E. 
618. 

It  was  held,  for  this  reason,  where 
the  property  of  a  corporation  was 
trEmsferred  to  a  new  corporation,  on  - 
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ogn'eement  witli  the  corporation,  they  are  given  a  preference,  not  only 
in  the  payment  of  dividends,  bat  also  in  the  distribution  of  capital, 
which  is  often  the  case." 


&  Teorganizatioii,  and  preferred  and 
common  «tock  of  the  new  company 
was  taken  in  pajment,  that  the  pre- 
ferred itockholderB  of  the  old  com- 
pany had  no  greater  right  than  the 
common  stoekbolderB  in  the  distribu- 
tion of  such  stock,  and  that  thej  had 
no  greater  right  than  the  common 
stockholders,  therefore,  to  preferred 
stock  in  the  new  company.  Simpson 
V.  Palace  Theatre,  69  L.  T.  (N.  8.)  70. 

In  Coltrane  v.  Blake,  113  Fed.  TSS, 
BfT'g  110  Fed.  S72,  it  was  held  that 
the  holder^  of  full  paid  stock  in  a 
building  and  loan  aasociation  wera 
not  entitled  to  any  preference  over 
the  other  stockholders  on  the  insol- 
rency  and  winding  up  of  the  company. 
And  there  was  a  similar  holding  in 
Alexander  7.  Southern  Home  Bldg.  ft 
Loan  Ass'n,  110  Fed.  267. 

»  United  Btat«B.  Spencer  v.  Smith, 
201  Fed.  647,  rev'g  190  Fed.  105; 
SbaSer  v.  KcCulIoch,  192  Fed.  801; 
Kent  V.  Honsinger,  107  Fed.  019;  Wil- 
son V.  Paivin,  119  Fed.  652 ;  Onaranty 
Trust  Co.  V.  Galveston  City  B.  Co., 
107  Fed.  311;  Toledo,  St.  L.  £  K.  C. 
B.  Co.  V.  Continental  Trust  Co.,  95 
Fed.  497,  531,  afT'g  86  Fed.  929;  Ham- 
lin V.  Toledo,  at,  L.  &  K.  C.  B,  Co., 
78  Fed.  664,  36  L.  E.  A.  826,  rev'g 
72  Fed.  92. 

TniilMia.  Jennings  v.  Bark,  175  Ind. 
332,  92  N,  E,  778;  Qrover  v.  Cavanagb, 
■  40  Ind.  App.  340,  aa  N.  E.  104. 

Kansas.  Hogsett  v.  ^tna  Building 
ft  Loan  Ass'n,  78  Kan.  71,  96  Pao.  52. 

Kentucky.  Westerfleld-Bonte  Co.  v. 
Burnett,  176  Ky.  188,  195  a  W.  477; 
Bnmrall  t.  Commercial  Bldg.  Trust's 
Assignee,  106  Ey.  260,  44  L.  R.  A.  659, 
90  Am.  St.  Rep.  223,  50  S.  W.  69. 

UUyUnd.  Heller  v.  National  Ma- 
rine Bank,  89  Md.  602,  45  L.  R.  A. 
438,  73  Am.  St.  Bep.  212,  43  AU.  800. 


,ge  T.  Whittenton 
Ufg.  Co.,  211  HasB.  424,  97  N.  E. 
1006;  Hale  v.  Cheshire  E.  Co.,  161 
Mass.  443,  37  N.  E.  307. 

MlBWuil  Hohenahell  v.  Home  Sav- 
ing &  Loan  Ass'n,  140  Mo.  566,  41 
S.  W.  948. 

New  ZampAlra.  Jones  v.  Concord 
ft  M.  B.  R.,  67  N.  H.  234,  6S  Am.  St. 
Bep.  650,  30  Atl.  614,  67  N.  H.  119, 
38   Atl.  120. 

Kew  Jersey.  Mellon  v.  Uississippi 
Wire  Glass  Co.,  77  N.  J.  Eq.  498,  78 
Atl.  710;  McGregor  v.  Homo  Ins.  Co. 
of  Newark,  33  N.  J.  Eq.  181. 

Kew  Tork.  In  re  Seneca  Oil  Co., 
153  App.  Div.  594,  138  N.  T.  Supp.  78, 
aff'd  208  N.  Y.  545,  101  N.  E.  1121; 
People  V.  New  York  Building  Loan 
Co.,  50  Misc.  23,  100  N.  Y.  Supp.  459, 
Kff'd  119  App.  Div.  830,  104  N.  T. 
Bupp.  892,  afT'd  189  N.  Y.  547,  82  N. 
E.  I13L 

Kortli  OaioUua.  See  Farrish-St  af- 
ford Co.  V.  Charlotte  Cotton  Mills,  157 
N.  C.  188,  72  S.  B.  973. 

OMo.  Miller  v.  Batterman,  47  Ohio 
St.  141,  24  N.  E.  496. 

Bhodo  IBUnd.  Emerson  v.  New 
York  ft  N.  E.  E.  Co.,  14  B.  L  555. 

Virginia.  Drewry,  Hughes  Co.  v. 
Throckmorton,  92  S.  E.  818;  Gordon's 
Ei'rs  v.  Bichmond,  F.  ft  P.  B.  Co.,  78 
Vs.  501. 

In  the  absence  of  a  statutory  or 
charter  provision  to  the  contrary  they 
may  be  given  a  preference  in  respect 
of  both  capital  and  dividends.  Toledo, 
St.  L.  ft  E.  C.  B.  Co.  V.  Continental 
Trust  Co.,  96  Fed.  497,  531,  aS'g  86 
Fed.  929;  Hamlin  v.  Toledo,  St.  L.  ft 
K.  C.  B.  Co.,  78  Fed.  664,  36  L.  R.  A. 
826,  rev'g  72  Fed.  92. 

' '  Such  an  agreement  is  nothing 
more  than  a  contract  between  stock- 
holders M  to  how  they  shall  divide 
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Since  the  holders  of  ordinary  preferred  stock  are  stockholders,  and 
not  creditors  of  the  corporation,"  the;  are  not  entitled,  any  more  than 
the  holders  of  common  stock,  to  receive  any  portion  of  the  assets  of 
the  corporation,  on  its  insolvency  or  dissolution,  until  the  creditors 
of  the  corporation  are  fidly  paid.'' 

Aj9  we  have  seen,  however,  the  holders  of  preferred  stock,  so  called, 
may  be  given  a  prior  lien  by  or  under  express  statutory  provision." 
And  when  a  dividend  npon  preferred  stock  has  been  lawfully  declared 
cot  of  profits,  but  not  paid,  the  holders  have  the  rights  of  creditors, 
as  distinguished  from  stockholders,  to  the  extent  of  such  dividend.** 


g  3641.  Liabilities  of  invterred  stookholdflrt.  In  the  Absence  of 
express  provision  to  the  contrary,  the  holders  of  preferred  stock  in 
a  corporation  are  subject  to  tfae  same  liabilities  as  the  holders  of  the 
common  stock.  Thus  they  are  liable  on  the  same  principles  upon  their 
subscriptions  for  shares.  And  creditors,  if  the  corporation  becomes 
insolvent,  may  in  equity  compel  subscribers  to  pay  the  full  amount  of 
their  subscriptions,  irrespective  of  any  secret  agreements  with  the 
corporation.'*    So,  where  a  statute  makes  the  stockholders  of  a  cor- 


the  corporate  property  and  profits, 
and,  if  not  prohibited,  it  dearly 
within  the  general  powers  of  such  cor- 
porstoTB.  It  is  difficult  to  see  how 
SDch  an  arrangement  is  of  the  slight- 
est eoiweqnence  to  the  public  or  to  the 
creditors  of  the  corporation.  It  does 
not  withdraw  the  property  from  the 
demands  of  creditors,  and  provides 
00^7  for  the  division  among  those  who 
are  the  beneficial  owners  of  the  corpo- 
rate property,  after  the  payment  of 
corporate  obligations. ' '  Toledo,  St. 
L.  ft  K.  C.  B.  Co.  V.  Continental  Trust 
Co.,  95  Fed.  487,  SSI,  aS'g  S6  Fed. 
92S. 

The  role  that  common  and  preferred 
stockholders  stand  on  the  same  foot- 
ing does  not  apply  to  a  consolidation 
on  different  terms  pursuant  to  statu- 
tory authority.  Hale  v.  Cheshire  B. 
Co.,  161  Uass.  443,  37  N.  E.  307. 

Where  the  statute  gives  preferred 
stockholders  a  preference  in  the  dis- 
tribation  of  the  assets  on  the  winding 
ap  of  the  corporation,  they  are  en- 


titled to  It  where  the  corporation  la 
being  wound  up  by  its  officers  and  not 
under  the  direction  of  the  court.  Uc- 
Oregor  v.  Home  Ins.  Co.  of  Newark, 
33  N.  J.  Eq.  181. 

A  delay  of  more  than  ten  years  on 
the  part  of  common  stockholders  in 
asserting  that  such  a  provision  vat 
inserted  in  the  certificates  without  au- 
thority amounts  to  acquiescence  or 
ratification  and  preclndes  them  from 
subsequently  objecting.  Toledo,  St. 
L.  ft  K.  C.  R.  Co.  V.  Continental  Trust 
Co.,  B5  Fed.  497,  531,  aff'g  86  Fed.  829. 

MSee  13628,  supra. 

TBee   {3634,  supra. 

■I  Bee  1 3629,  snpra. 

nSee   13757,   infra. 

And  see  generally  |3653,  infra. 

SO  That  their  liability  is  the  same, 
see  Eirkpatrick  v,  American  Alkali 
Co.,  140  Fed.  188;  CampbeU  v.  Ameri- 
can Alkali  Co.,  125  Fed.  207. 

As  to  the  liability  of  stockholdera 
on  their  aubscTiptions  generally,  tee 
Chap.  17,  supra. 
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poration  individually  liable  to  creditora  beyond  the  par  value  of  their- 
shares,  it  applies  to  the  holders  of  preferred  stock.**  And  it  is  spe- 
cifically provided  by  statute  in  at  least  one  state  that  no  preference 
shall  be  granted  nor  shall  any  distinction  be  made  between  the  two 
classes  of  stockholders  in  this  regard.** 

On  the  other  hand,  by  statute  in  some  states  preferred  stockholders 
are  expressly  exempted  from  such  liability.**  But  it  has  been  held 
that  such  a  statute  does  not  exempt  them  from  liability  for  calls 
or  assessments  for  unpaid  portions  of  their  subscriptions  wh^n  the 
money  is  needed  for  the  payment  of  debts,**  or  from  a  statutory  liabil- 
ity to  refund  to  creditors  dividends  paid  to  them  out  of  capital.** 
This  subject  will  be  more  fully  considered  in  subsequent  sections.*' 

§  3642.  BJjThtB  of  common  stoddudderB  with  ToqMot  to  i»«feR«d 

Ktock.  The  rights  and  remedies  of  common  stockholders  where  an 
issue  of  preferred  stock  is  unauthorized  have  been  shown  in  a  previous 
section.*^  When  the  issue  of  preferred  stock  is  valid  as  against  them, 
any  rights  which  they  would  ordinarily  have  as  stockholders  are  sub- 
ordinated to  the  rights  given  to  the  preferred  stockholders  by  their 
contract.**  So  they  have  no  right  to  dividends  until  the  stipulated 
dividend  has  been  paid  on  the  preferred  stock.**    They  may  be  given 

As  to  the  right  of  creditora  to  en-  Co.  v.  Eddy,  130  Mich.  266,  S9  N.  W. 

force  Buoh  lUbilit?,  see  subd.  xxxiii,  952. 

Infra.  The  New   Jersey  Btatute   provide* 

*l  Railroad    Oo.    v.   Smith,   4S   Ohio  that  in  no  event  shall  a  holder  of  pre- 

St.  219,  31  N.  &.  743}  Burt  v.  Battle,  ferred   stock  be  personally  liable   for 

31  Ohio  St.  116.  the  debts  of  the  company.     Kirkpat- 

Ab    to    the    atatntory    liability    of  rick  v.  American  Alkali  Co.,  140  Fed. 

ttockholdera      generally,      see      subd.  186. 

XXziv,  infra.  UThe  New  Jersey  statute  does  nM 

S*  Cal.  Civ.  Code,  §  290,  aubd.  6.  exempt  preferred  stockholders  from 
The  division  of  capital  stock  of  one  personal  liability  in  a  suit  by  a  cor- 
million  dollars  into  fifty  thousand  poration  or  its  receiver  for  nnpaid 
shares  of  common  stock  of  the  par  capital  due  to  the  corporation.  Kirk- 
value  of  one  dollar  and  forty-seven  patrick  v.  American  Alkali  Co.,  140 
thousand  five  hundred  shares  of  pre-  Fed.  186. 

ferred    stock    of    the    par    value    of  >E  American    Steel    t    Wire    Go.    v. 

twenty  dollars  violates  this  provision.  Eddy,  130  Mich.  266,  89  N.  W.  952. 

Film    Producers    v.   Jordan,    171    CaL  As   to  the  liability   of  stockholders 

664,  154  Pac.  flOS.  generally    to    refund   under   such    cir- 

W  Jennings   v.  Dark,  175  Ind.   332,  cumstances,  see   i  3733   et  seq.,  infra. 

92  N.  E.  778.  M  See  subd.  xixiv,  infra. 

The  Michigan  statute  provides  that  17  See  9  3626,  supra, 

preferred    stockholders    shall    not    be  Si  See   i  3632,  supra, 

liable     for     corporate     debts,     except  SB  See   £  3751,  infra, 
labor  debts.    AJnerican  Steel  &  Wire 
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the  right  to  vote  at  corporate  meetings,  to  the  exclaaion  of  the  pre- 
ferred stockholders,  or,  on  the  other  hand,  they  may  be  deprived 
of  the  right  to  vote.*" 

Holders  of  common  stock  cannot  prevent  contracts  or  leases,  etc., 
by  the  corporation,  which  are  within  the  powers  conferred  upon  it, 
expressly  or  impliedly,  by  its  charter,  although  the  result  of  such  con- 
tracts, leases,  etc.,  may  be  to  leave  nothing  for  them  after  the  pay- 
ment of  the  dividends  on  the  preferred  stock,"  But  they  ean  object 
to  and  prevent  any  arrangement  or  transaction  entered  into  or  threat- 
ened by  the  company  for  the  purpose  of  putting  the  preferred  stock- 
holders on  a  more  favorable  footing  than  is  secured  to  them  by  their 
contract.**  tinder  some  statutes  their  consent  is  necessary  to  the 
issuance  of  preferred  stock.** 

Holders  of  common  stock  issued  gratuitously  to  holders  of  preferred 
stock  have  no  right  of  recovery  inter  se  by  reason  of  the  fact  that  the 
proportions  of  the  holdings  of  the  common  stock  thus  donated  are 
unequal  in  amount.  They  are  in  pari  delicto,  and  unless  the  existence 
of  some  special  facts  or  circumstances  tantamount  to  fraud  be  shown, 
there  ean  be  no  recovery  by  those  whose  ownership  of  such  stock  is 
proportionately  less  against  their  fellow  stockholders  whose  owner- 
ship is  proportionately  greater,** 

§  3643.  Exchange  of  pr^erred  stock  for  oonunon  Aodk,  or  eom- 
mon  Btoch  for  preferred.  When  a  corporation  is  authorized  to  issue 
preferred  stock,  and  there  is  no  charter  or  statutory  provision  in  the 
w^,  it  may  lawfully  exchange  preferred  stock  for  common  stock, 
provided  all  the  stockholders  are  given  the  same  right  atid  opportunity 
to  make  the  exchange,**  When  the  corporation  offers  to  make  such 
Ml  exchange,  stockholders  must  exercise  the  option,  and  notify  the 
corporation  within  the  time,  if  any,  speciGed  in  the  offer,  or  within 
a  reasonable  time,  if  no  time  is  specified.** 

The  holders  of  preferred  stock  may  be  given  the  option  to  convert 
it  into  common  stock.*^    And  the  eorporation  may  also  be  given  the 

«08«e  13638,  inpra.  «  Holland  v.  Cheshire  R.  Co.,  151 

41  Town  of  Middletown  v,  BoBton  &  Maas.  231,  24   N.  E,  206 ;  Pearson  v. 

N.  T.  Air  liine  R,  Co.,  53  Conn.  351,  London    ft   C.   Bj.    Co.,   14    Sim.   541. 

5  Atl.  T06;  In  re  Bn«noB  Ayree  Water  See  also  Hamlin  t,  Toledo,  St.  U  ft  E. 

Bnpply  ft  Drainage  Co.,  66  L.  T,  (N,  C.  E.   Co,,   78   Fed.  664,  36  L.  B.  A. 

8.)  408.  826,  rev'g  73  Fed.  92. 

tt  Phillips   T.  Eastern  B.   Oo,,  188  4B  Holland  v.  Cheshire  B.  Co.,  161 

Haas.  122.  Uass.  231,  24  N.  E.  206;  Pearson  v. 

4>  See  I  3621  et  seq.,  supra.  London  &  C.  By.  Co.,  14  Bim.  541, 

MHoSard  v.  Williams  Shoe  Oo, —  Vrgee   Totten.  ft  Co.  v.   Tison,  Si 

Ohio  St.  — ,  117  N.  E.  IT.  Ga.  139. 
.      6043 
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right  to  convert  its  preferred  stock  into  common  stock.*'  If  it  haa 
the  right  to  do  so,  and  also  the  right  to  retire  its  preferred  stock  and 
to  issue  certificates  of  indebtedness  convertible  into  stock,  it  ma? 
effect  the  conversion  of  its  preferred  stock  into  common  stock  by 
providing  for  the  retirement  of  the  preferred,  issuing  certificates  of 
indebtedoess  for  the  purpose  of  obtaining  funds  with  which  to  make 
such  retirement,  providing  for  the  issuance  of  new  common  stock, 
and  making  such  certificates  of  indebtedness  immediately  convertible 
into  common  stock,  and  giving  the  common  stockholders  the  right  to 
subscribe  to  the  new  common  stock.**  Under  such  circumstances  the 
various  steps,  taken  will  not  be  regarded  as  isolated  acts,  but  rather  as 
steps  to  one  ultimate  act,  that  is  to  the  conversion  of  the  preferred 
stock  into  common,  and  hence  the  retirement  of  the  preferred  stock 
will  not  be  deemed  to  have  reduced  the  capital  of  the  company  nor 
the  issuance  of  the  new  common  stock  to  have  increased  it.**  A  com- 
mon stockholder  cannot  object  that  the  holders  of  preferred  stock 
are  not  given  a  right  to  subscribe  to  such  new  common  stock,**  And 
where  the  preferred  stockholders  acquire  their  stock  under  a  contract 
giving  the  company  a  right  to  retire  it,  they  cease  to  be  stockholders 
on  such  retirement,  and  hence  have  no  right  to  such  new  common 
stock  in  the  absence  of  a  provision  in  their  contract  to  the  contrary." 

§  3644.  Redemption  and  retirement — Bight  of  ccnporation  to  re- 
deem or  retire.  Corporations  are  frequently  given  the  right  to  retire 
or  redeem  preferred  stock  either  by  statute  "  or  by  provisions  to  that 

<•  Weidenf  eld  v.  Northern  Pae.  B.  ■!  Weideuf eld  v.  Northern  Pae.  B. 
Co.,  12»  Fed.  306;  Hackett  v.  North-  Co.,  129  Fed.  305. 
nra  Pae.  B.  Co.,  36  N.  Y.  iSita.  S83,  73  UWeidenfeld  v.  Northern  Pae.  B. 
N.  Y.  Bupp.  1087.  Co.,  129  Fed.  305 ;  Hackett  v.  North- 
In  Lazear  v.  American  Steel  Fonn-  era  Pae.  B.  Co.,  36  N.  Y.  Misc.  5S3, 
driee,  88  N.  J.  Bq.  21,  98  Atl.  M2,  it  73  N.  T.  Sapp.  1087. 
waa  held  that  a  corporation  had  a  M  Burns '  Ind.  Ann.  St.  1914,  i  5096. 
right,  aa  part  of  a  plan  to  reduce  its  See  Kidd  v.  Puritana  Cereal  Food  Co., 
itock,  to  provide  for  the  retirement  of  145  Mo.  App.  502,  122  8.  W.  784, 
all  of  its  preferred  stock  and  for  the  quoting  the  statnte. 
iuuance  of  common  stock  In  part  pa^-  P.  L.  1896,  p.  3S5,  1 27  (Comp.  St. 
ment  therefor.  IBIO,  p.  1612,  (27}  authorizes  the  re- 
MWaidanfeia  v.  Northern  Pae.  B.  tirement  of  stock  hj  a  vote  of  two- 
Co.,  129  Fed.  305;  Hackett  v.  North-  thirds  in  interest  of  each  class  of 
em  Pae.  B.  Co.,  36  N.  Y.  Misc.  683,  73  stockholders  (1)  hj  retiring  or  re- 
H.  Y.  Bopp.  1087.  ducing  any  class  of  stock;  (2)  by  lot; 
■OWeidenfeld  v.  Northern  Pae.  B.  (3)  hf  surirender  of  shares  and  tho 
Co.,  129  Fed.  306;  Hackett  v.  North-  issue  of  a  less  number  of  shares  pro 
ern  Pae.  E.  C!o.,  36  N.  Y.  Misc.  583,  73  rata;  (4)  by  the  purchase,  at  not  above 
N,  t.  Sopp.  1087.  par,  of  certain  shares  for  retirement; 
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effect  in  the  articles  of  incorporation,  or  the  stock  certificates,  or  the 


(5)  by  retirement  of  shares  owned  by 
the  corporation;  or  (6)  by  rednciug 
the  par  value  of  the  shares,  The  first 
aad  second  of  the  above  methodi  are 
compulsory  on  the  shareholder.  Berger 
T.  United  States  Steel  Corporation,  63 
N.  J.  Eq.  809,  53  Atl.  68,  xev'g  63  N. 
J.  Eq.  506,  53  Atl.  14;  Allen  v.  Fran- 
dsco  Sugar  Co.,  193  Fed.  825.  See  also 
Lacear  v.  American  Steel  Fonndries, 
S6  N.  J.  Eq.  852,  100  Atl.  1030,  98  Atl. 
640. 

In  Lazear  v.  American  Steel  Fonn- 
dries, S6  N.  J.  Eq.  252,  100  Atl.  1030, 
08  Atl.,  642,  it  was  held  that  by  a  de- 
lay of  three  years  a  preferred  stock- 
holder had  lost  his  right  to  object  that 
the  method  adopted  for  retirement 
was  not  compnlsory  on  him. 

Under  the  power  conferred  by  §|  27 
and  29  of  the  Act  of  1896  any  class  of 
the  stock  of  companies  organized  un- 
der such  act  may  be  retired  in  toto. 
lAzear  v.  American  Steel  Foundries, 
86  N.  J.  Eq.  252, 100  Atl.  1030,  98  Atl. 
642. 

einee  the  act  provides  that  its  pro- 
visions shall  be  a  part  of  the'chartsr 
of  every  corporation  organized  under 
it,  a  preferred  stockholder  of  such  a 
corporation  has  no  right  to  retain  bis 
■hares  in  opposition  to  any  lawful 
method  thereby  provided  for  retiring 
them.  Lazear  v.  American  Steel  Foun- 
dries, 86  N.  J.  Eq.  252,  100  Atl.  1030, 
SS  Atl.  642;  Berger  v.  United  States 
Steel  Corporation,  63  N.  J.  Eq.  809, 
53  AtL  68,  rev'g  63  N.  J.  Eq.  506,  5"^ 
Atl.  14. 

As  a  part  of  a  plan  for  reducing  its 
stock,  a  corporation  may  provide  for 
the  retirement  of  its  preferred  stock 
in  toto,  to  be  paid  for  partly  in  cash, 
partly  in  debentures  and  partly  in 
common  stock.  Lazear  t.  American 
Steel  Foundries,  86  N.  J.  Eq.  252,  100 
Atl.  1030,  SS  AtL  643.  See  also  Amer- 
ican Steel  Foundries  v,  Lazear,  204 
Fed.  204. 


Under  the  fourth  method  a  corpora- 
tion has  authority  to  retire  shares  of 
preferred  stock  purchased  with  bonds 
or  the  proceeds  of  bonds  issued  for 
that  purpose.  United  States  Steel 
Corporation  v.  Hodge,  64  N.  J.  Eq. 
607,  60  L.  E,  A.  742,  54  Atl.  1,  rev'g 
64  N.  J.  Eq.  90,  53  Atl.  601;  Bajmoad 
V.  United  BUtes  Steel  Corporation, 
,63  N.  J.  Eq.  830,  53  Atl.  1125;  Berger 
V.  United  States  Steel  Corporation,  63 
N.  J.  Eq.  80S,  S3  Atl.  68,  rev'g  63  N. 
J.  Eq.  506,  53  Atl.  14;  C.  H.  Venner 
Co.  T.  United  States  Steel  Coipora- 
Uon,  116  Fed.  1012. 

And  it  also  has  the  right  to  retire 
shares  of  its  common  stock  purchased 
in  the  same  manner.  Allen  v.  Fran- 
cisco Sugar  Co.,  193  Fed.  825. 

Under  this  method  of  retirement  it 
is  optional  with  the  shareholder  to 
sell  his  stock  to  the  corporation  or  to 
retain  it.  The  ofFer  to  purchase  pro 
rata  must  be  made  to  all  of  the  stock- 
holders, but  if  the  like  option  is  given 
to  all,  it  is  not  necessary  that  shares 
in  fact  be  purchased  pro  rata  from 
each.  Berger  v.  United  States  Steel 
Corporation,  63  N.  J.  Eq.  809,  53  Atl. 
68,  rev'g  63  N.  J.  Eq.  506,  53  AtL  14. 

Such  a  parchase  and  retirement  of 
preferred  stock  does  not  deprive  a 
stockholder  who  does  not  elect  to  sell 
of  any  vested  right.  Berger  v.  United 
States  Steel  Corporation,  63  N.  J.  Eq. 
809,  53  Atl.  68,  rev'g  63  K.  J.  Eq.  506, 
53  Atl.  14. 

A  holder  of  common  stock  cannot 
question  the  legality  of  the  retirement 
of  preferred  stock  by  this  method. 
Baymond  v.  United  States  Steel  Cor- 
poration, 63  N.  J.  Eq.  830,  53  Atl.  1125. 

P.  L.  IflOa,  p.  217,  2  Comp.  St.  1910, 
p.  1616,  {  29a,  authorizing  corporations 
to  retire  preferred  stock  out  of  bonds 
01  the  proceeds  of  bonds  is  not  special 
legislation,  but  applies  alike  to  all  cor- 
porations, and  is  general  in  its  opera- 
tion, requiring  the  existence  of  eondi- 
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contract  under  which  the  stock  is  issued.^    And  it  has  been  held  that 
when  a  corporation  is  authorized  to  issue  preferred  stock  it  may  attach 
a  provision  for  its  redemption."" 
Valid  provisions  for  redemption  are  binding  upon  the  holders  of 


tiODs  whkb  H.11  corporations  have  equal 
opportnnitj'  under  the  law  to  conform 
to,  and  to  whicli  all  may  attain. 
Berger  v.  United  States  Steel  Corpora- 
tion, 63  N.  J.  Eq.  809,  53  Atl.  68,  rev'g 
63  N.  J.  Eq.  506,  53  Atl.  14. 

It  ia  a  restraining  and  not  an  en- 
larging act,  and  Its  provisions  must  be 
observea  to  render  the  retirement  by 
purchase  out  of  bonds  or  the  proceeds 
of  bonds  legal.  Berger  v.  Ilnlteil 
States  Steel  Corporation,  63  N.  J.  Eq. 
809,  53  Atl.  68,  rev  'g  63  N.  J.  Eq.  506, 
S3  Atl.  14;  XJnited  States  Steel  Cor- 
poration V.  Hodge,  64  N.  J.  Eq.  807, 
60  L.  B.  A.  742,  54  Atl.  1,  rev'g  64 
N.  J.  Eq.  SO,  53  Atl.  601;  Alabama 
Consol.  Coal  ft  Iron  Co.  v.  Baltimore 
Trust  Co,,  197  Fed.  347;  Alien  v.  Fran- 
cisco Sugar  Co.,  193  Fed.  825. 

It  changes  the  mere  form  of  accom- 
plishing that  which  the  Act  of  1896 
permits  to  be  done,  and  affects  no 
vested  right  of  a  stockholder  in  a 
corporation  organized  under  that  act, 
,in  view  of  the  reserved  power  of  the 
legislature  tO'  amend  it.  Berger  v. 
United  States  Steel  Corporation,  83  N. 
J.  Eq.  809,  53  Atl.  68,  rev  'g  63  N.  J. 
Eq.  506,  53  Atl.  14. 

In  view  of  the  reserved  power  of 
amendment  and  the  fact  that  a. corpo- 
ration had  authority  under  the  Act  of 
1S96  to  issue  bonds  for  the  purpose 
of  retiring  preferred  stoek,  it  does 
not  impair  the  contract  rights  of  pre- 
ferred stockholders.  C.  H.  Vennsr  Co. 
V.  United  States  Steel  Corporation, 
116  Fed.  1012. 

By  its  terms  it  applies  exclusively 
to  preferred  stock  and  does  not  repeal 
the  provisions  of  the  Act  of  1896  In 
so  far  as  it  concerns  the  retirement 
of  common  stock,  Allen'  v.  Francisco 
Sugar  Co.,  193  Fed.  825. 


See  further  as  to  the  Act  of  1902, 
1 3848,  infra. 

The  Ohio  statute  provides  that  a 
railroad  corporation  which  issues  pre- 
ferred stock  shall  reserve  the  privilege 
of  redeeming  and  canceling  the  same 
at  par,  at  any  time  after  three  years 
from  the  date  of  its  issue.  Manning- 
ton  V.  Hocking  Valley  By.  Co.,  183 
Fed.  133. 

The  Act  of  April  28,  1873,  P.  L.  79, 
authorizes  the  corporation  to  provide 
for  the  redemption  of  preferred  stock. 
Warren  v.  Queen  &  Co.,  240  Pa.  154, 
87  Atl.  595. 

H  united  states.  WeidenfeM  v. 
Northern  Pac.  R,  Co.,  129  Fed.  303. 

GfloigU.  Savannah  Real  Estate, 
Loan  &  Building  Co.  v.  Silverberg,  108 
Ga.  281,  33  8.  E.  908;  Coggeshall  v. 
Qeorgia  Land  &  Investment  Co.,  14 
Ga.  App.  637,  82  S.  E.  156. 

Iow&.  See  Pendleton  v.  Harris-Em- 
ery Vo.,  124  Iowa  361,  100  N.  W.  117. 

Kansas.  Abrahams  v.  Medlicott,  80 
Kan.  106,  38  L.  E.  A.  (N.  8.)  137,  110 
Pac.  375. 

Kentucky.  Weaterfield-Bonte  Co.  v. 
Burnett,  176  Ky.  188,  195  S.  W.  477; 
Bider  v.  John  O.  Delker  A  Sons  Co., 
145  Ky.  634,  39  L.  E.  A.  (N.  S.)  1007, 
140  8.  W.  1011. 

New  York.  Hackett  v.  Northern 
Pac.  B.  Co.,  36  Misc.  683,  73  N.  Y. 
Supp.  1087. 

Femuylvanla.  Warren  v.  Queen 
ft  Co.,  240  Pa.  154,  87  Atl.  595. 

SB  Coggeshall  V.  Georgia  Land  ft  In- 
vestment Co.,  14  Ga.  App.  637,  82  S, 
E.  156;  Abrahams  v.  Medlicott,  86 
Kan.  106,  38  L.  B.  A.  (N.  S.)  137,  119 
Pac.  375;  Hackett  v.  Northern  Pac. 
H.  Co.,  36  N.  Y.  Misc.  583,  73  N,  Y. 
Supp.  1087. 
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tte  stock.**  Nor  can  creditors  complain  where  such  provisions  ap- 
pear In  the  articles  of  incorporation,  since  the  recitals  therein  are 
notice  to  them  of  the  reserved  right  to  redeem,"  and  creditors  whose 
claims  accrue  after  the  redemption  will  be  held  to  have  given  credit 
upon  the  amount  of  the  stock  then  outstanding." 

The  right,  when  it  exists,  can  only  be  exercised  in  conformity  with 
the  terms  of  the  contract,"  and  in  the  manner,  if  any,  prescribed  by 
the  statute.*'  But  where  retirement  is  specifically  anthorized  by  the 
statute,  statutory  requirements  as  to  the  manner  in  which  stock  may 
be  reduced  do  not  apply.*'  All  arrears  of  dividends  must  be  paid 
when  the  contract  so  provides.**  And  it  has  been  held  that  where 
the  preferred  dividends  are  required  to  be  paid  in  cash,  the  corpora- 
tion cannot  deduct  from  or  set  off  against  the  arrears  a  stock  divi- 
dend declared  and  paid  to  the  preferred  and  common  stockholders 
alike  during  the  period  of  default.*^ 

The  retirement  or  redemption  is  not  an  organic  or  fundamental 
change  in  the  composition  or  business  of  the  corporation,  when  unani- 
mously agreed  upon  by  the  stockholders  and  authorized  by  the  statute, 
but  is  rather  a  part  of  the  corporate  business  which  devolves  upon 
the  board  of  directors.**     Even  if  the  assent  of  the  stockholders  is 


H  Preferred  stockholders  are  bound 
by  the  proviBionB  a,a  to  retirement  in 
tbe  ooDtraet  under  which  the  stock  is 
issued  ftnd  which  are  embodied  in  tlie 
atmrk  certificates.  Weidenfeld  'V. 
Kojthera  Pbc.  B.  Co.,  129  Fed.  305. 

A  prorisian  in  the  statute  uuder 
which  the  eorporstiou  was  formed  ex- 
pressly giving  it  power  to  retire 
shares  hj  purchase  must  be  read  into 
the  certificate  of  incorporation  nnder 
and  by  virtue  of  which  the  stockhold- 
ers hold  their  stock.  Bcrger  v.  Vniten 
States  Steel  Corporatlou,  63  N.  J.  Eq. 
809,  53  AtL  68,  rev'g  63  N.  J.  Eq.  506, 
53  Atl.  14. 

A  valid  provision  for  redemption 
inserted  in  tbe  articles  of  incorpora- 
tioD  and  the  stock  certificates  pursuant 
to  a  requirement  of  the  statute  be- 
comes a  part  of  the  contract  between 
the  corporation  and  its  stockholders, 
and  each  preferred  etockholder  by  his 
purchase  and  acceptance  of  his  stock, 
uteaU  to  Bnch  provision  and  becomes 


bound  by  it.  Mannington  v.  Hocking 
Valley  By.  Co.,  183  Fed.  133. 

B7Uannington  v.  Hocking  Valley 
By.  Co.,  183  Fed.  133. 

SI  Mannington  v.  Hocking  Valley 
By.  Co.,  183  Fed.  133. 

BS  Sterling  v.  H.  F.  Watson  Co.,  84U 
Pa.  105,  88  Atl.  297. 

W  United  States  Steel  Corporation 
V.  Hodge,  6i  N.  J.  Eq,  807,  60  L.  B. 
A.  742,  54  Atl.  I,  rev'g  64  N.  J.  Eq. 
SO,  53  Atl.  601;  Berger  v.  United  States 
Steel  Corporation,  63  N.  J.  Eq.  809, 
S3  Atl.  68,  rev'g  63  N,  J,  Eq.  506,  53 
Att.  14. 

fll  Mannington  v.  Hocking  Valley 
Ry.  Co.,  183  Fed.  133. 

M  Sterling  v.  H.  F.  Watson  Co.,  241 
Pa.  105,  88  Atl.  297. 

63  Sterling  v.  H.  F.  Watson  Co.,  341 
Pa.  105,  88  Atl.  297. 

94  Mannington  v.  Hocking  Valley 
By.  Co.,  183  Fed.  133;  Haeketl  v. 
Northern  Pac.  B.  Co.,  36  N,  T.  Misc. 
583,  73  N.  Y.  Bnpp.  1087. 
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necessaiy,  it  may  be  given  at  any  time  and  in  any  manner  which  will 
diow  that  they  approve  of  the  exerciee  of  the  option." 

"The  manner  in  which  a  dnly  authorized  plan"  for  retiring  the 
stock  "ia  to  be  carried  through  ia  part  of  the  bosiness  of  the  corpora- 
tion, and  in  the  absence  of  fraud  or  bad  faith,  is  not  the  subject  of 
judicial  control  to  any  greater  extent  than  other  business  of  the  cor- 
poration. The  court  cannot  substitute  its  judgment  for  that  of  the 
directors  and  majority  stockholders  and  say  that  a  less  expensive 
plan  could  be  successfully  adopted."  *"  Nor  can  the  preferred  stock- 
holders question  the  manner  in  which  the  corporation  proposes  to 
raise  the  money  with  which  to  effect  the  retirement  so  long  as  they 
are  assured  of  the  par  valne  of  their  stock." 

§  3646.  —  Bight  oS  stoddiolden  to  compel  redemption.  A  right  to 
require  the  corporation  to  redeem  their  stock  is  sometimes  given  to  the 
preferred  stockholders  by  the  terms  of  their  contract,**  Provisions  of 
this  character  are  valid  and  enforceable  as  between  the  stockholders 
and  the  corporation.**    It  is  generally  held  that  they  do  not  make  the 


«  Hackett  v.  Northern  Pac.  E.  Co., 
38  N.  Y.  Miac.  583,  73  N.  Y.  6npp. 
1087. 

as  United  Btates  Steel  Corporation 
V.  Hodge,  84  N.  J.  Eq.  807,  60  L.  R. 
A.  742,  64  Atl.  1,  rev'g  64  N.  J.  Eq. 
SO,  S3  Atl.  601;  Berger  v.  United 
Etatea  Steel  Corporation,  63  N.  J.  Eq. 
609,  G3  Atl.  68,  rev 'g  63  N.  J.  Eq.  506, 
53  Atl.  14. 

f  Hackett  v.  Northern  Pac.  B.  Co., 
S6  N.  Y.  Misc.  583,  73  N.  Y.  Supp. 
1087. 

61  Weeterfield-Bonte  Co.  t.  Burnett, 
176  Ky.  188,  195  B.  W.  477;  Rider  v. 
John  O.  Delker  ft  Bona  Co.,  145  Ey. 
634,  39  L.  E.  A.  (N.  8.)  1007,  140  8. 
W,  1011;  Booth  T,  Union  Fibre  Co., 
— Minn.  — ,  162  N.  W.  677;  Warren  v. 
Queen  ft  Co.,  240  Pa.  154,  87  Atl.  5»5. 
See  also  Davis  v.  Second  Universaliet 
Meetinghouse,  49  Mass.  331;  Kidd  t. 
Puritana  Cereal  Food  Co.,  145  Mo. 
App.  502,  122  S.  W.  784. 

U  Weaterfield-Bonte  Co.  v.  Burnett, 
176  Ky.  188,  195  B.  W,  477;  Rider  v, 
John  O.  Delker  ft  Sons  Co.,  145  Ky. 
634,  39  L.  R.  A.  (N.  B.)  10O7,  140  S. 


W.  1011;  Booth  V.  Union  Fibre  Co., 
~  Minn.  — ,  163  N.  W.  677.  See  also 
Davis  V.  Seeond  UniversaliBt  Meeting- 
honse,  49  Maes.  321. 

The  corporation  may  be  compelled 
to  redeem  the  stock  at  the  time  and 
under  the  conditions  named  in  the 
contract.  Warren  v.  Queen  ft  Co.,  240 
Pa.  154,  87  Atl.  595. 

Such  a  provision  in  the  articles  of 
incorporation  is  valid  and  not  contrary 
to  public  policy,  where  the  statute 
provides  that  the  corporation  may 
divide  its  stock  into  classes,  and  mav 
give  to  each  class  auch  priority  of 
right  in  the  redemption  of  shares  as 
may  be  praBcribed  in  the  rules  and 
regulations  prescribed  by  the  share- 
holders. Westsrfleld-Bonte  Co.  v.  Bur- 
nett, 176  Ky.  188,  195  S.  W.  477. 

A  provision  In  a  certificate  of  in- 
corporeition  of  a  grocerr  company, 
which  succeeded  to  the  business  of  a 
partnership,  whereby  creditors  of  the 
latter,  who  took  preferred  stock  in 
payment  of  their  claims,  were  to  be 
permitted  to  trade  ont  the  amount  of 
their  stock  to  a  specified  amonnt  each 
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stockholder  a  creditor,  althon^  there  is  authority  to  the  effect  that 
they  may  indicate  that  he  is  one.™  As  a  rale,  the  stockholder's  right 
to  compel  a  redemption  is  subordinate  to  the  rights  o£  creditors.'*  And 
statutes  authorizing  redemption  sometimee  specifically  provide  that  the 
right  shall  exist  only  when  no  injustice  shall  thereby  be  done  to  the 
existing  rights  of  other  stockholders  or  creditors.'''  But  it  has  been 
held  that  a  provision  in  a  certificate  of  incorporation  permitting  hold- 
ers of  preferred  stock  to  trade  out  the  amount  of  the  same  in  purchas- 
ing commodities  from  the  corporation  and  requiring  it,  on  request  of 
the  holder  of  such  stock,  to  call  it  in  at  par  to  the  amount  to  vhich 
the  holder  should  be  indebted  to  it  at  the  time  of  any  annual  meet- 

pan^  otberwise  available  to  creditora. 
EllKwoTth  V.  Lyons,  ISl  Fed,  M. 

The   rights   of  the  prefeired  itock- 
holdera  in  tliis  regard  are  iiAiordinate 


yefti"  in  buying  groceries,  it  being  pro- 
vided that  the  stock  abonid  be  called 
in  at  its  par  value  to  the  extent  of 
the  atoekholder 's  indebtedness  at  the 
time  of  any  anuoal  meeting  and  tbat 
the  stockholder  should  thereby  be  re- 
leased and  discliarged  from  such  in- 
debtedneaa,  was  held  to  be  valid  in 
Butler  V.  Beach,  82  Conn.  417,  74  Atl. 
748. 

Where  the  statute  providea  only  that 
preferred  stock  may  be  made  snbjeet 
to  redemption  at  par  at  a  fixed  time 
to  be  expressed  in  the  certificate 
thereof,  and  stock  is  issued  which  ia 
redeemable  at  par  on  three  months' 
notice  on  a  vote  of  a  majority  of  the 
common  stock,  mandamus  will  not  lie 
to  compel  a  redemption  in  accordance 
with  sneh  a  vote,  even  though  all  per- 
sona interested  acquiesced  in  the  issu- 
ance of  the  stock  In  that  form,  and 
its  issnance  may  have  had  the  effect 
of  a  contract.  Smith  v.  Perraeuto 
Maeh.  Co.,  68  N.  J.  L.  237,  52  Atl.  231. 

™6ee  13631,  supra. 

Tl  Weeterfield-Bonte  Co.  v.  Burnett, 
178  Ky.  188,  195  S.  W.  477;  Eider  v. 
John  a.  Delker  ft  Sons  Co.,  145  Ky. 
634,  38  L.  R.  A.  (N.  8.)  1007,  140  B. 
W.  1011;  Warren  v.  Queen  ft  Co.,  240 
Pa.  154,  87  Atl.  695 ;  Culver  v.  Benv 
Beal  EBtate  Co.,  91  Pa,  St.  M7. 

It  is  not  lawful  for  a  corporation, 
as  against  its  creditors,  to  secnre  the 
retirement  of  preferred  stock  by  an 
appropriation  of  the  assets  of  the  com- 

6049 


ights  of  the  corporate  creditors, 
and  no  part  of  the  capital  or  assets 
of  the  corporation  can  lawfully  be  used 
to  redeem  the  stock  until  the  corporate 
debts  have  been  paid  or  provided  for. 
Westerfleld-Bonte  Co.  v.  Burnett,  176 
Ky.  188,  195  8.  W.  477. 

A  provision  for  redemption  which 
permits  payment  of  the  preferred 
stockholders  in  preference  to  creditors 
is  contrary  to  public  policy  and  void. 
Spencer  v.  Smith,  201  Fed.  647,  rev'g 
190  Fed.  105, 

While  the  preferred  stockholder  ia 
not  a  creditor  in  his  relations  to  the 
creditors  of  the  corporation,  and  can- 
not as  against  them  enforce  any  right 
he  may  have  against  the  corporation, 
he  may  be  treated  as  a  creditor  as 
against  the  corporation  where  he  has 
a  demand  against  it  which  can  only 
be  enforced  as  a  debt.  Westerfleld- 
Bonte  Co.  V.  Burnett,  176  Ky.  188, 19S 
S.  W.  477, 

6ee  also  |  3634,  supra. 

7B  Under  such  a  statute  a  preferred 
stockholder  cannot  demand  a  redemp- 
tion of  his  stock  in  preference  to  the 
elaims  of  creditors,  or  where  their 
rights  would  thereby  be  Impaired. 
Warren  v.  Queen  ft  Co.,  240  Pa.  154, 
87  AU.  595. 
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ing  for  goods  so  purchased  is  valid  as  against  subsequent  creditors  and 
a  receiver  appointed  on  the  company  becoming  insolvent  after  the  ac- 
crual of  such  an  indebtedness  on  the  part  of  a  stockholder  to  the  cor- 
poration, and  that  such  indebtedness  was  discharged  by  a  tender  of 
stock  to  the  amount  thereof  and  its  acceptance  at  an  annual  meeting 
of  the  corporation  held  after  the  appointment  of  the  receiver,  and  that 
it  could  not  be  subsequently  collected  by  the  receiver.™ 

Whether  the  corporation  is  only  obligated  to  redeem  Tvhen  there 
are  net  eamii^s  or  surplus  available  for  that  purpose,  or  whether 
it  is  obliged  to  appropriate  a  portion  of  its  capital  or  assets  to  redeem 
the  stock  when  there  is  no  such  surplus  depends  upon  the  terms  of 
the  contract.'*  A  contract  binding  the  corporation  to  appropriate  a 
portion  of  its  capital  for  redemption  purposes  is  valid  ajid  enforceable, 
provided  its  enforcement  will  not  affect  the  collection  of  the  claims  of 
corporate  creditors,'"  even  though  it  will  result  in  the  winding  up  and 
dissolution  of  the  corporation.'"    So  such  an  agreement  may  be  en- 


eapital  to  that  purpose,  where  the 
rights  of  crediton  would  not  be  im- 
paired tberebj. 

Where  the  contract  under  which  pre- 
ferred atock  was  Issued  b;  a  real  es- 
tate company  provided  that  the  com- 
pany should  at  all  times  be  bound  to 
apply  any  funds  remaining  in  its 
treasury  or  resulting  from  the  sale  of 
real  estate  to  the  redemption  of  any 
such  stock  upon  demand  of  the  holder, 
and  the  charter  authorized  it  to  pro- 
vide for  the  redemption  of  such  stock 
provided  no  injustice  should  thereby 
be  done  to  the  existing  rights  of  other 
stockholders  or  creditors,  it  was  held 
that  no  holder  bad  a  right  to  redemp- 
tion out  of  any  specific  assets  other 
than  the  proceeds  of  sales  of  real 
estate,  nor  oat  of  moneys  in  the  treas- 
ury wben  such  payments  would  work 
injustice  to  creditors  or  stockholders, 
as  where  it  would  result  in  crippling 
or  breaking  down  the  bnsiness  of  the 
corporation.  Culver  v.  Reno  Beal 
Estate  Co.,  81  Pa,  9t.  387. 

7S  West erfl eld-Bo nte  Co.  v.  Burnett, 
176  Ky.  188,  195  8.  W.  477. 

78  Westerfield-Bonte  Co.  v.  Burnett, 
176  Ky.  188,  195  S.  W.  477. 


78  Butler  V.  Beach,  82  Conn.  417,  74 

Atl.  748.  In  this  case  it  was  further 
held  that  if  the  dissolution  of  the 
corporation  by  a  decree  of  court  after 
the  indebtedness  had  been  contracted 
rendered  it  impossible  to  redeem  the 
atock  in  the  manner  contemplated,  the 
same  object  could  be  attained  by  di- 
recting the  receiver  to  refrain  from 
attempting  to  collect  the  debt  which 
had  been  equitably  discharged  by  a 
tender    of    the    necessary    amount    of 

mu  Westerfield-Bonte  Co.  v.  Bur- 
nett, 176  Ky.  188,  195  8.  W.  477,  it 
was  held  that,  where  the  articles  of 
incorporation  provided  for  the  pay- 
ment of  cumulative  preferred  divi- 
dends out  of  profits,  and  gave  the 
holders  of  preferred  stock  a  preference 
in  the  distribution  of  assets  on  the 
dissolution  of  the  corporation,  and 
unequivocally  required  the  corporation 
to  redeem  the  preferred  stock  on  de- 
mand without  providing  from  what 
source  the  funds  for  redemption  were 
to  be  obtained,  it  .was  not  limited  to 
the  use  of  surplus  or  net  profits  in 
redeeming  stock  but  could  be  com- 
pelled to  appropriate  a  portion  of  its 
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forced  where  it  appears  that  after  the  redemption  of  the  preferred 
stock  and  the  payment  of  all  the  creditors  there  will  be  a  snrplos 
remaining  for  distribution  among  the  stockholders.''^ 

In  the  absence  of  a  statutory  or  contract  provision  to  the  contrary, 
the  corporation  is  under  no  obligation  to  establish  a  sinking  fund  for 
the  redemptiou  of  the  preferred  stock  on  the  dissolution  of  the  com- 
pany, although  the  preferred  stockholders  are  entitled  to  a  preference 
in  the  distribution  of  the  assets  in  the  event  of  dissolution,  and  though 
the  capital  of  the  company  is  largely  invested  in  property  of  a  wasting 
nature,  such  as  patents." 

Upon  a  valid  retirement  of  the  stock,  the  stockholder  thereby  be- 
comes a  stranger  to  the  company,  without  further  voice  or  right  of 
participation  in  its  intracorporate  acts  and  relations."  And  hence 
he  has  no  concern  with  what  may  be  done  with  the  stock  of  the.  com- 
pany after  that  time,""  and  no  right  to  subscribe  to  common  stock 
issued  after  that  time  to  take  the  place  of  the  retired  preferred  stock 
unless  his  contract  gives  him  that  right.** 

§  3646.  —  MaMers  elsewhere  conddMed.  The  redemption  or  re- 
tirement of  preferred  stock  necessarily  involves  a  redaction  of  the 
capital  stock  of  the  corporation,"  or  a  conversion  of  such  stock  into 
common  stock,^  and  may  also  involve  a  conversion  of  such  stock  into 
bonds,**  and  reference  should  therefore  be  had  to  the  sections  dealing 
specifically  with  these  subjects.  The  right  of  the  corporation  to  pur- 
chase shares  of  its  own  stock  for  the  purpose  of  retiring  it  is  consid- 
ered in  the  sections  dealing  with  the  right  of  a  corporation  to  purchase 
shares  of  its  own  stock. •• 

§3647.  Interest  bearing  stock.  A  corporation  has  the  same  power 
to  issue  stock  under  an  agreement  to  pay  a  certain  rate  of  interest 

T7  WeBt«r  field -Bon  te  Co.  v.  Burnett,  Even  if  he  haa  ineh  &  Tight,  injnae- 

176  Ky.  188,  195  8.  W.  477.  tioo    will   not   issue   to   prevent    the 

7(  Mellon  V,  Misaiuippi  Wire  Glsu  eanying  out  of  the  plan  of  retirement 

Co.,  77  N.  J.  Eq.  498,  78  Atl.  710.  on  the  ground  that  it  has  been  denied 

nweidenfeld  T.  Northern  Pae.  B.  them,  where  the  eorporation  is  Bolvent, 

Co.,  129  Fed.  305.  aioco  he  has  an  adequate  remedy  b^ 

See  also  i  3472,  supra.  an  action  for   damage*.    Hackett  v. 

•oHackett  v.  Northern  Pae.  E.  Co.,  Northern  Pac.  E.  Co.,  36  N.  T.  Miae. 

36  N.  T.  Misc.  583,  73  N.  Y.  Bupp.  583,  73  N.  Y.  Supp.  1067. 

1087.  M  See  I  3470,  supra. 

nWeldenfeld  v.  Northern  Pac.  E.  "See  13643,  aupra. 

Co.,  129  Fed.  SOS;  Hackett  t.  Northern  MSee  §  3648,  Infra. 

Pac.  B.  Co.,  M  N.  T.  Uise.  5S3,  73  N.  USee  j  1134  et  seq.,  rapra. 
T.  Snpp.  1087. 
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thereon  as  it  has  to  issue  ordinary  preferred  etock.**  Such  stock, 
called  "interest  bearing  stock,"  is  in  effect  preferred  stock  entitling 
the  holders  to  the  payment  of  the  stipulated  interest  before  payment 
of  dividends  to  common  stockholders,  and  gives  the  holders  the  same 
rights  as  stockholders,  and  renders  them  subject  to  the  same  liabilities 
as  stockholders,  as  ordinary  preferred  stock  would."  The  interest 
cannot  be  lawfully  made  payable  or  paid  except  out  of  net  earnings  or 
surplus  profits  available  for  the  payment  of  dividends.**  As  we  have 
seen,  a  corporation  may  agree  to  pay  subscribers  interest  on  sums 
paid  in  by  them  on  their  subscriptions  before  the  time  when  they  are 
bound  to  pay  by  the  terms  of  their  contract,  or  prior  to  the  com- 
mencement of  regular  business,  or  until  it  commences  to  pay  dividends, 
provided  such  an  agreement  is  not  prohibited  by  the  charter  or  gen- 
eral law,  and  creditors  and  other  stockholders  are  not  prejudiced 
thereby." 

IV,  CONVKRTIBLE  STOCK 

§  3648.  Ezohanjfe  of  stock  for  bonds  or  prq>ert7.  A  right  to 
convert  stock  into  bonds  may  be  given  to  the  stockholder  by  the  con- 
tract tmder  which  he  acquires  the  stock.*"  If  no  time  is  specified  within 
which  ETDch  an  option  must  be  exercised,  a  reasonable  time  is  implied, 
for  it  is  a  general  principle  that,  "where  an  option  to  be  exercised  or 
a  condition  to  be  performed  is  not  limited  by  the  agreement,  such 
option  must  be  acted  upon  and  the  condition  performed  or  abandoned 
within  a  reasonable  time."  " 

aSBamard  v.  Vermont  ft  M.  E.  Co.,  Pentieylvaiila.    Pittsburg  ft  C.  E.  Co. 

7  Allen   (Mass.)   512;   McLanghlin   v.  v.   County   of   Allegheny,   63   Pa.   St. 

Datroit  4   M.   Ry.   Co.,  8   Mich.   100;  126. 

Miller  v.  Pittsburgb  ft  G.  B..  Co.,  40  Vermont.    BichardiOD  V.  Vermont  ft 

Pa.  Bt.  237;  EieliBTdBOn  v.  Vermont  ft  H.  B.  Co.,  44  Vt.  613. 

M.  E.  Co.,  44  Vt.  613.    See  also  Ohio  Bnglaod.     In    re    NBtlonal    Fandi 

College  of  Dental  Surgery  v.  Bosen-  Auur.  Co.,  10  Ch.  Dir.  118. 

thai,  45  Ohio  St.  183,  12  N.  E.  66S;  Ab  to  compelling  a.  corporation  to 

Ohio  T.  Cloveland  ft  T.  B.  Co.,  0  Ohio  pay  an  interest  dividend  aceording  to 

St.  48S.                               •  a  vote  to  pay  the  same  when  it  should 

tr  McLaughlin  v.  Detroit  ft  M.  By.  be   able,    and    the    discretion  of   the 

Co.,  8  Mich.  100.  diractora  in  snch  a  eaee,  Me  Barnard 

taUMnchoMtta.    Barnard  v.  Ver-  v.    Vermont   ft   M.   E.    Co.,   7    Allen 

mont  ft  M.  H.  Co.,  7  Allen  512;  dm-  (Mass.)  512. 

ningham  t.  Vermont  &  U.  E.  Co.,  IS  *>  See  {  SOS,  supra,  and  jl  36S0,  infra. 

Gray  411.  WCatlin  v.  Green,  120  N.  T.  441,  24 

Mlchlsan.     Lochhart    v.    Van    At-  N.  E.  941. 

Btyne,  31   Mich.  76,  IS  Am.  Bep.  156.  MCatHn  v.  Green,  120  N.  Y.  441,  U 

Ohio.    PaineBville  ft  H.  B.  Co.  v.  N.  E.  941.    In  this  case,  it  was  held 

King,  17  Ohio  St.  G34.  that  the  owners  of  stock  convertibl« 
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Preferred  stock  secnred  by  a  mortgage,  issued  for  the  purpose  of 
obtaining  a  loan,  and  providing  for  its  redemption  or  conversion  into 
common  etock  at  the  option  of  the  holder,  may,  by  agreement  of  the 
parties,  be  exehsnged  for  bonds,  and  the  holders  of  sach  bonds  there- 
upon become  entitled  to  claim  as  bona  fide  creditors  of  the  corpora- 
tion." 

Stock  issued  b^  land  companies  is  sometimes  made  convertible  into 
land  at  the  option  of  the  holder,  and  when  such  is  the  case,  and  the 
corporation  refuses  to  perform  its  contract,  the  stockholder  may 
maintain  a  suit  in  equity  for  specific  performance.*" 

A  corporation  may  provide  for  carrying  out  a  duly  authorized  reduc- 
tion of  its  stock  by  exchanging  for  it  pro  rata  stock  of  another  cor- 
poration which  it  owns.^ 

Statutes  in  some  states  give  corporations  the  right  to  retire  stock 
by  converting  the  same  into  bonds.  So  the  New  Jersey  statutes  per- 
mit the  redemption  and  retirement  of  preferred  stock  out  of  bonds 
or  the  proceeds  of  bonds  under  certain  circumstances,*'  and  also  per- 


into  bonds  at  their  option,  were  charge- 
able with  laches  in  the  ezerciae  of  the 
option,  and  had  wsiTed  all  light  to 
exercise  tbe  eame. 

MTotten  4  Co.  v.  Tison,  64  Ga,  139. 

M  Franeo-Tezan  Land  Co.  v.  Bonese- 
let,.70  Tex.  422,  7  S.  W.  761;  Franco- 
Texan  Land  Co.  v.  Lalgie,  S9  Tex.  339. 

MWellner  v.  Gertb  (N.  J.  L.),  79 
Atl.  695. 

■6  P.  L.  1902,  p.  217;  2  Comp.  Bt. 
1910,  p.  1616,  i29a.  Allen  v.  Pran- 
eiseo  iSug&r  Co.,  193  Fed.  925;  Berger 
T.  United  States  Bteel  Corporation,  SS 
N.  J.  Eq.  809,  53  AU.  68,  rev'g  63  N. 
J.  Eq.  e06,  53  Atl.  14.      - 

This  act  is  not  special  legislation, 
bnt  applies  alike  to  all  corporations, 
and  is  ganeral  In  its  operation,  reqnir- 
ing  the  existence  of  conditions  which 
all  corporatioas  have  equal  opportunity 
under  the  law  to  conform  to,  and  to 
which  all  ma^  attain.  Berger  v. 
United  Btates  Bteel  Corporation,  63 
K.  J.  Eq.  809,  53  Atl.  68,  rer'g  63  N. 
J.  Eq.  506,  53  Atl.  14. 

It  is  a  restraining  and  not  an  en- 
larging act,  and  its  provisions  must  be 
observed  to  render  the  retirement  of 


preferred  stock  ont  of  bonds  or  the 
proceeds  of  bontis  legal.  Berger  v. 
United  States  Steel  Corporation,  63 
N.  J.  Bq.  809,  63- Atl.  68,  rev'g  63  N. 
J.  Eq,  5Qe,  W  Atl,  14;  United  States 
Bteet  Corporation  v.  Hodge,  64  N.  J. 
Eq.  807,  60  L.  E.  A.  742,  54  Atl.  1, 
rev'g  64  N.  J.  Eq.  SO,  53  Atl.  601; 
Alabama  Conaol.  Coal  k  Iron  Co.  v, 
Baltimore  Trust  Co.,  197  Fed.  34T,  See 
also  Allen  v.  Francisco  Sugar  Co.,  193 
Fed.  825. 

Prior  to  the  enactment  of  the  stat- 
ute, A  corporation  had  power  under  P. 
L.  1896,  p.  2SS,  J27  (Comp.  St.  ISIO, 
p.  1012,  S27),  authoriring  the  retire- 
ment of  stock  hj  purchase  of  shares, 
to  retire  shares  of  preferred  stoek 
purchased  with  bonds,  or  with  tbe  pro- 
deeds  of  bonds,  issned  for  that  purpose, 
United  States  Bteel  Corporation  v. 
Hodge,  64  N.  J.  Eq.  807,  60  L.  R.  A. 
742,  64  Atl.  I,  rev'g  64  N.  J.  Eq.  90, 
5S  Atl.  601;  Bajmond  v.  United  States 
Steel  Corporation,  63  N.  J.  Eq.  830, 
63  Atl.  1125;  Berger  v.  United  States 
Steel  Corporation,  63  N.  J.  Eq.  S09,  53 
Atl.  68,  rev'g  63  N.  J.  Eq.  506,  53  Atl. 
14;  C.  H.  Venner  Co.  v.  United  States 
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mit  the  retirement  of  common  stock  by  purchasing  the  same  with 
bonds  issued  for  that  purpose.**  The  statute  of  that  state  relating 
to  the  redemption  of  preferred  stock  expressly  requires  the  consent 
of  two-thirds  in  interest  of  each  class  of  stockholders  present  in  per- 
son or  by  proxy  at  a  meeting  called  for  the  purpose  of  considering 
the  question  of  retirement ; "  provides  that  the  stock  to  be  redeemed 
and  retired  must  entitle  the  holders  to  receive  dividends  at  a  rate 
exceeding  five  per  cent  per  annum  and  that  the  company  must  have 
continttously  declared  and  paid  dividends  thereon  at  the  prescribed 
rate  for  the  period  of  at  least  one  year  next  preceding  the  meeting 
at  which  the  retirement  is  authorized ;  **  requires  a  certificate  to  be 
Steel  Oorporation,  116  Fed.  1012.  See  either  preferred  or  common,  for  the 
also  Lazear  v.  American  Steel  Foun- 
dries, 8G  N.  J.  Eq.  262,  100  At!.  1030, 
9S  Atl.  642;  Alleo  v.  Franeieco  8ug» 
Co.,  193  Fed.  825. 

The  Act  of  1002  ehaugcB  the  mere 
form  of  accompliabing  that  which  the 
Act  of  1896  permits  to  be  done,  and 
affects  DO  vested  right  of  a.  coipora- 
tion  organized  under  the  latter  act,  in 
view  of  the  reserved  power  of  the 
legislature  to  amend  it,  Berger  v. 
United  States  Steel  Corporation,  fl3  N. 
J.  Eq.  809,  B3  Atl.  68,  rev'g  63  N.  J. 
Eq.  506,  53  Atl.  14.  See  also  Allen 
V.  Francisco  Sugar  Co.,  193  Fed.  825. 

Nor,  for  the  same  reasons,  does  it 
impair  the  obligations  of  a  preferred 
■tockh older 's  contract.  C.  H,  Venner 
Co.  V.  United  States  Bteel  Corporation, 
116  Fed.  1012. 

This  statute  applies  to  all  conver- 
sions of  preferred  stock  into  bands 
occurring  after  it  took  effect.  Ala- 
bama Consol.  Coal  &  Iron  Go.  v.  Balti- 
more Trust  Co.,  1B7  Fed.  347;  United 
Slates  Steel  Corporation  v.  Hodge,  64 
N.  J.  Eq.  807,  60  L.  B.  A.  742,  54  Atl. 
],  rev'g  64  N.  J.  Bq.  90,  S3  Atl.  601; 
Berger  v.  United  States  Steel  Corpora- 
tion, 63  N.  J.  Eq.  809,  53  Atl.  68,  rev'g 
63  N.  J.  Eq.  506,  53  Atl.  14. 

M  Under  P.  L.  1886,  p.  285,  J  27 
(Comp.  St.  1910,  p.  1612,  {  27),  author- 
izing the  retirement  of  stock  bj  pur- 
chase of  shares,  a  corporation  had 
authority  to  parchaae  its  owu  3toek 


purpose  of  retiriog  the  same,  aud  to 
pay  for  the  same  b;  exchanging  its 
bonds  therefor.  Berger  v.  United 
States  Steel  Corporation,  63  N.  3.  £q. 
809,  53  Atl.  68,  rev'g  63  N.  J.  Eq. 
506,   53   Atl.   14. 

The  Act  of  1902  (P.  L.  1002,  p.  217) 
provides  an  exclusive  method  for  re- 
tiring preferred  stock  b;  purchasing 
the  same  with  bonds  or  the  proceeds 
of  bonds.     See  preceding  note. 

But  it  applies  exclusively  to  pre- 
ferred stock,  and  does  not  repeal  the 
provision  of  the  Act  of  1896  in  so 
far  as  the  redemption  and  retirement 
of  common  stock  are  concerned,  and 
such  stock  may  still  be  converted  into 
bonds  under  it,  the  aams  as  before. 
Allen  V.  Francisco  Sugar  Co.,  193  Fed. 
625. 

B7  Berger  v.  United  States  Steel 
Corporation,  63  N.  J.  Eq.  809,  53  Atl. 
es,  rev  'g  63  N.  J.  Eq.  506,  53  Atl.  14. 

Even  if  this  provision  is  invalid, 
it  does  not  taint  the  entire  act,  but 
it  may  be  rejected,  and  the  remainder 
of  the  act  nill  stand,  subject  to  be 
availed  of  when  the  proposed  retire- 
ment receives  the  vote  of  ' '  two  thirds 
in  interest  of  each  class  of  stock. 
holders"  required  by  }  27  of  the  Act 
of  1896.  Berger  v.  United  States  Steel 
Corporation,  63  N.  J.  Eq.  809,  53  Atl. 
68,  rev'g  63  N.  J.  Eq.  508,  53  Atl.  14. 

MP.  L.  1902,  p.  217;  2  Comp.  St. 
1910,   p.   1616,    S29a.      United   SUtes 
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filed  with  the  secretary  of  state,"  i 

Steel  Corporation .  V.  Hodge,  64  N.  J. 
£q.  607,  60  L.  B.  A.  742,  54  AtL  1, 
nv'g  04  N.  J.  Eq.  go,  53  Atl.  601; 
Alabama  Consol.  Coal  &  IroD  Co.  v. 
BalUmore  Trust  Co.,  197  Fed.  347. 

This  provision  requires  the  pajment 
of  a  dividend  at  tbe  prescribed  rate 
for  the  full  year  nest  preceding  tbe 
meeting  to  retire  tbe  preferred  stock. 
If  thla  is  done,  it  is  immaterial 
whether  tbe  dividend  was  paid  quar- 
terly, balf-yearly  or  at  tbe  end  of  tbe 

The  word  "  eontimiouBly "  as  here 
used  must  not  be  given  ite  Btricteet 
meaning,  but  merely  means  tbat  divi- 
dends at  the  prescribed  rate  mnst 
be  paid  for  a  eontinnona  period  of  one 
year.  If  a  dividend  at  the  rate  of 
seven  per  cent,  ia  paid  for  the  first 
quarter,  and  a  like  dividend  for  the 
Beeond,  third  and  fourth  quarters  of 
the  year  next  preceding  the  meeting, 
this  ia  a  compliance  with  the  atatute 
and  is  sufficient.  But  where  the  divi- 
'  dends  are  payable  quarterly,  a  quar- 
terly dividend  cannot  be  passed  witb- 
OQt  losing  the  benefit  of  the  act.  Tbe 
failure  to  pay,  under  such  circum- 
stances would  break  the  continuity 
and  require  tbe  company  thereafter 
to  make  four  consecutive  quarterly 
dividends  of  one  and  three-quarters 
per  cent,  each  in  the  case  of  seven 
per  cent,  stock.  United  States  Steel 
Corporation  v.  Hodge,  64  N.  J.  Eq. 
607,  60  L.  B.  A.  743,  54  Atl.  1,  rev'g 
64  N.  J.  Eq.  90,  53  Atl.   601. 

In  Alabama  Consol.  Coat  &  Iron  Co. 
T.  Baltimore  Tniat  Co,,  197  Fed.  347, 
it  was  held  tbat  even  if  it  is  not 
enough  that  dividends  at  the  pre- 
scribed rate  have  been  declared  and 
paid  unless  they  were  in  fact  paid  out 
of  eaminga  or  out  of  earnings  and 
■nrplns,  which  was  not  decided,  evi- 
dence tbat  some  of  the  cash  actually 
paid  to  tbe  stockholders  was  borrowed 
for  that  purpose  was  not  alone  auffl- 


1  which  it  must  be  certified  that  the 
cient  to  justify  a  finding  that  such 
dividends  were  not  earned,  since,  if  a 
corporation  ba«  invested  earnings  for 
proper  corporate  purposes,  it  may  bor- 
row cash  for  the  purpose  of  paying 
dividends.  See  also  in  this  connec- 
tion. United  States  Steel  Corporation 
V.  Hodge,  84  N.  J.  Eq.  607,  60  L.  B. 
A.  742,  54  Atl.  1,  rev'g  84  N.  J.  Eq. 
00,   S3   Atl.   801. 

As  to  the  right  to  borrow  money 
with  wbieh  to  pay  dividends,  see 
i  3885,.  infra. 

M  Alabama  Consol.  Coal  &  Iron  Co. 
V.  Baltimore  Trust  Co.,  107  Fed.  347; 
Berger  v.  United  States  Steel  Corpora- 
tion, 63  N.  J.  Eq.  809,  53  Atl.  68, 
rev'g  63  N.  J.  Eq.  506,  53  Atl.  14. 

The  corporation  and  its  stockholders 
may  be  estopped  to  question  the  val- 
idity of  bonds  issued  for  stock  on  the 
ground  tbat  tbe  certificate  filed  did 
not  certify  to  all  tbe  facts  required  by 
the  statute,  as,  for  example,  that  it 
did  not  certify  that  the  floating  in. 
debtedness  of  tbe  corporation  did  not 
exceed  ten  per  ~cent.  of  its  capital 
stock.  The  exchange,  under  encb  cir- 
cumstanees,  is  not  an  agreement  which 
is  against  public  policy  and  good 
morals,  since  it  is  eipreaaly  authorized 
by  the  statute.  Nor,  for  the  same 
TCBBon,  is  it  an  agreement  which  the 
corporation  haa  no  power  to  make  at 
all,  and  even  if  it  were,  the  courts 
will  ordinarily  refuse  any  relief  to 
either  party  to  such  an  agreement 
where  it  has  been  fully  performed  by 
both.  It  rather  belongs  to  that  class 
of  BO-callcd  ultra  vires  contracts  in 
which  the  corporation  has  the  power 
to  do  what  was  done,  provided  it  does 
it  in  a  certain  prescribed  way.  In 
such  cases  the  corporation  will  be  es- 
topped to  deny  that  it  did  not  do  it 
in  the  statutory  way  as  against  per- 
sons who  have  acted  upon  tbe  assump- 
tion that  it  had  done  what  the  taw 
required  it  to  do.     Alabama  Con«oI. 
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floating:  or  unfunded  debt  of  the  corporation  at  the  time  of  the  atock- 
liolder's  meeting  did  not  exceed  ten  per  cent,  of  the  par  amount  of  the 
preferred  stock  then  outstanding,'  and  that,  in  the  judgment  of  the 
officers  making  the  certificate,  its  assets  at  such  time,  after  deducting 
the  amount  of  its  indebtedness,  are  at  least  equal  to  the  amount  of 


Coal  &  Iron  Co.  v.  Baltimore  Trust 
Co.,  197  Fed.  347.  In  this  case  the 
eorporatioa  was  held  to  be  estopped 
where  it  had  repeatedly  recognized 
and  asserted  the  validity  of  the  bonds, 
and  their  validity  had  never  been 
questioned  for  more  than  seven  years 
after  they  were  issued. 

The  corporation  had  pledged  a  large 
nnmber  of  valid  third  mortgage  hands 
as  security  for  a  loan,  and,  the  Joan 
not  having  been  paid,  the  pledgee  was 
about  to  sell  them.  The  corporation 
sought  to  enjoin  the  sale  on  the  ground 
that  the  pledgee  held  a  large  number 
of  second  mortgage  bonds  which  had 
previously  been  Jaeued  in  exchange  for 
preferred  stock,  and  which  it  claimed 
were  invalid  because  the  required  cer- 
tificate had  not  been  filed,  alleging 
that  the  pledgee  had  received  intercut 
thereon  to  which  it  was  not  entitled 
end  for  which  it  should  account,  that 
it  had  participated  in  tbe  invalid  con- 
version and  was  liable  to  respond  in 
damages  to  the  company  for  the  in- 
jury thereby  done  it,  and  that  if  the 
pledged  bonds  were  sold  while  the 
second  bonds  were  outstanding  they 
would  not  bring  nearly  as  much  as  if 
the  sale  were  postponed  until  after 
tbe  second  mortgage  bonds  had  been 
judicially  declared  to  be  invalid.  The 
company  made  no  tender  into  court  of 
the  amount  of  tbe  loan,  nor  did  it 
olTer  any  security  to  pay  any  sum  that 
might  be  found  due  the  pledgee  upon 
the  accounting  for  which  it  asked.  It 
was  held  that  since  the  corporation 
knew  when  the  loan  was  made  that 
the  pledgee  held  a  large  amount  of 
the  second  mortgage  bonds,  and  had 
every  means  of  knowing  that  it  had 
not  filed  the  required  certificate,  and 


since  he  who  seelu  equity  must  do 
equity,  the  injunction  would  be  denied. 

1  Berger  v.  United  Btates  Steel  Cor- 
poration, 63  N.  J.  Eq.  SOS,  53  Atl. 
88,  rev'g  63  N.  J.  Eq.  506,  53  Atl.  14. 

Alabama  ConsoL  Coal  &  Iron  Co.  v. 
Baltimore  Trust  Co.,  197  Fed.  347.  In 
this  case  the  evidence  was  held  to  be 
InsufBcient  to  show  that  the  floating 
indebtedness  exceeded  the  prescribed 
amount  at  the  time  of  the  meeting. 
It  was  also  held  that  the  conversion 
could  not  be  said  to  have  been  author- 
ized at  meetings  held  after  all  the 
exchanges  of  stock  for  bonds  which 
ever  took  place  were  made. 

In  Alabama  Cousol.  Coal  &  Iron  Co. 
V.  Baltimore  Trust  Co.,  197  Fed.  347, 
it  was  assumed  that  the  stockholders 
could  not  authorize  a  converaion  at  a 
time  when  the  financial  condition  of 
the  corporation  nould  permit  it  to  be 
made  without  having  any  present  in- 
tention to  make  it,  but  intending 
merely  to  secure  to  themselves  the 
option  of  making  it  at  some  futnre 
time  when  the  corporation's  financial 
condition  would  not  authorize  it,  and 
thus  evade  the  requirement  of  the 
statute,  and  that  if  such  an  intent  to 
evade  the  statute  could  he  shown 
everything  done  in  pursuance  of  sueh 
unlawful  purpose  might  be  void,  and 
that  suy  stockholder  or  creditor  who 
thought  that  the  conversion  would 
harm  him  might  prevent  it.  It  was 
further  held  that  there  wu  no  evi- 
dence of  sueh  an  intent,  however,  and 
that  it  would  not  be  presumed  from 
the  fa<:t  that  the  floating  indebtedness 
exceeded  the  limit  when  the  conver- 
sion actually  took  place  where  the 
company  then  had  on  hand  sufficient 
cash  to  reduce  it  below  tbe  Uifiit. 
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preferred  stock  issued  and  ont^tanding ; '  and  also  requires  the  con- 
sent of  the  holder  of  the  stock  sought  to  be  redeemed.' 

The  statute  does  not  require  the  conversion  to  take  place  within 
any  particular  time,  and  the  corporation  is  entitled  to  a  reasonable 
time  after  it  is  authorized  in  which  to  effect  it.'  The  fact  that  after 
the  conversion  is  authorized  the  directors  vote  to  postpone  indefinitely 
the  carrying  out  of  the  plan  and  return  stock  deposited  under  it  does 
not  necessarily  abrogate  it,  or  prevent  its  being  carried  out  in  the 
future.'  It  is  not  necessary  to  provide  for  the  conversion  of  all  of 
the  preferred  stock,  and  no  one  except  the  corporation  and  its  stock- 
holders is  concerned  as  to  whether  all  of  such  stock  is  to  be  redeemed 
or  only  a  part  of  it.'  No  one  but  a  stockholder  who  wishes  to  con- 
vert all  of  his  stock  into  bonds  can  complain  that  a  plan  approved 
by  the  stockholders  whereby  every  holder  of  preferred  stock  was  given 
the  absolute  right  to  exchange  all  of  it  for  bonds  was  subsequently 
changed  by  the  directors  so  as  to  permit  him  to  convert  but  half  of 
his  holdings  and  then  only  on  condition  that  he  purchased  additional 
bonds ;  and  even  he  may  lose  his  right  to  do  so  by  acquiescence  and 
delay.' 

"The  manner  in  which  a  duly  authorized  plan"  for  effecting  the 
conversion,  "is  to  be  carried  through  is  part  of  the  business  of  the 
corporation,  and  in  the  absence  of  fraud  or  bad  faith,  is  not  the  sub- 
ject of  judicial  control  to  any  greater  extent  than  other  business  of 
the  corporation.  The  court  cannot  substitute  its  judgment  for  that  of 
the  directors  and  majority  stockholders  and  say  that  a  less  expensive 
plan  could  be  successfully  adopted. ' ' ' 

SBerger  v.  tTnited  States  Steel  Cor-      poration,  63  N.  J.  Eq.  809,  53  Atl.  68, 
poration,  83  N.  J.  Eq.  809,  53  Atl.  68,      rev'g  63  N.  J.  Eq.  506,  53  Atl.  14. 
rev'g  63  N.  J.  Eq.  506,  53  Atl.  14.  No  Btoekholder  can  be  compelled  to 

Tbia  provision  "is  iu  the  public  In-      surrender     his     stock     for     exehauge. 
tereat,  for  the  protection  of  creditors      Alabama  Consol.   Coal   &  Iron  Co.   v. 
and   those   who   might   be   induced   to      Baltimore  Trust  Co.,  197  Fed.  347. 
purchase  the  bonds  retired  to  issue  the  4  Alabama  Consol.  Coal  t  Iron   Co. 

preferred  stock.  It  is  obvious  that  if  v.  Baltimore  Trust  Co.,  197  Fed.  347. 
the  asseta,  after  deducting  debts,  did  Ii:  this  case  It  was  held  that  a.  delay 
DDt  equal  the  preferred  shares,  imme-  of  IS  months  was  not  unreasonably 
diately  apon  the  conversion  the  debts  and  improperly  long  under  the  ciroum. 
of  the  company  would  exceed  its  as-      stances. 

?ets  and  sbarebolders  would  not  only  *  Alabama  Consol.  Coal  &  Iron  Co. 
be  creditors,  but  would  be  preferred  v.  Baltimore  Trust  Co.,  197  Fed.  347. 
to  the  creditors  at  large."  Berger  v.  ^Alabama  Consol.  Coal  ft  Iron  Co. 
United  States  Steel  Corporation,  63  v.  Baltimore  Trust  Co.,  197  Fed.  347. 
N,  J.  Eq.  809,  53  AtL  68,  rev'g  judg-  7  Alabama  Consol.  Coal  &  Iron  Co. 

ment  63  N.  J.  Eq.  506,  58  Atl.  14.  v.  Baltimore  Trust  Co.,  197  Fed.  347. 

•  Berger  v.  United  States  Steel  Cor-         <  United  SUtes  Steel  Corporation  v. 
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Th<t  m«fe  fact  that  the  conversion  will  operate  to  give  a  particular 
scwkholder  control  of  the  corporation  and  that  he  proposed  the  plan 
iu  OTKler  to  accomplish  that  result,  is  not  ground  for  enjoining  such 
fourersion,  where  the  proceeding  is  in  strict  conformity  to  law  and 
all  the  ateps  were  taken  openly  and  were  puhlicly  proclaimed  to  all 
concerned,' 

The  conversion  of  bonds  into  stock  has  been  considered  in  a  pre- 
vious section." 


XVI.   01VIDBND9 

S  8640.  Ddbiition  and  nature  of  dividends.  The  object  of  modem 
business  corporations  is  to  earn  money  for  their  stockholders  or 
members.  When  such  a  corporation  earns  profits  over  and  above 
the  amount  of  its  capital,  the  stockholders  or  members  have  the  right, 
subject  to  qualifications  which  will  be  shown  in  the  following  sections, 
to  have  such  profits  set  apart  from  the  general  mass  of  the  funds  of 
the  corporation,  and  distributed  among  them  in  proportion  to  their 
shares  or  interest  in  the  corporation,  and  the  fund  set  apart  for  this 
purpose  is  called  a  "dividend."  "    The  term  is  also  used  to  designate 


Hodge,  64  N.  J.  Eq.  807,  60  L.  B.  A. 
748,  64  AU.  1,  rev'K  64  N.  J.  Eq.  90, 
63  AtL  601;  Berger  v.  Uoited  StateA 
Bteel  Corporation,  63  N.  J.  Eq.  809, 
53  Atl.  68,  rev'g  63  N.  J.  Eq.  506,  53 
AtL  14. 

•  Allen  V.  FnmdBco  Sogar  Co.,  193 
Fed.  825. 

10  See  i  1O05  et  seq.,  supra. 

11 1  Morawetz  on  Corporations, 
i  435;  Lockhart  v.  Van  Alstyne,  31 
Mich.  76,  18  Am,  Bep.  156;  Hyatt  v. 
Allen,  56  N,  T.  553,  15  Am.  Rep,  449. 

"The  tenn  'dividend'  in  its  tech- 
nical as  well  as  in  its  ordinary  ac- 
ceptation meanB  that  portion  of  its 
profits  which  the  corporation,  by  iU 
directory,  sets  apart  for  ratable  divi- 
sioD  among  its  shareholders."  Uobile 
i  0.  B.  Co.  V.  Tennessee,  153  U.  8. 
486,  38  L.  Ed.  793,  quoted  with  ap- 
proval in  Frieke  v.  Angemeier,  53  Ind. 
App.  140,  101  N.  E.  329. 

"A  dividend  is  the  appropriation 
of  the  earnings  of  a  corporation  from 
whatever  source    derived    among   its 


share  or  stockholders."  Tan  Dyck  v. 
McQuade,  86  N.  Y.  38. 

The  word  "dividend"  as  used  in  a 
stock  certificate  means  "such  profits, 
or  such  proportion  of  the  profits,  as 
the  directors,  by  proper  resolution, 
have  ordered  distributed  among  the 
stockholders."  Knight  v.  Alamo  Mfg. 
Co.,  190  Mich.  223,  157  N.  W.  24. 

"By  a  'dividend'  is  meant  money 
paid  out  of  its  profits  by  a  corporation 
to  its  stockholders."  Coggeshall  v. 
Georgia  Land  ft  Investment  Co.,  14 
Oa.  App.  637,  82  S.  E.  156. 

A  dividend  is  "a  distribution  of 
profits  to  stockholders,  as  income  from 
their  investment."  Kaufman  v.  Char- 
lottesville Woolen  Mills  Co.,  93  Va. 
673,  25  8.  B,  1003. 

For  further  definitions  see  the  fol- 
lowing decisions: 

Unlt«d  StatoB.  la  re  Haaa  Co.,  131 
Fed.  232. 

Alabama.  See  Bigbee  &  Warrior 
Biver  Packet  Go.  v.  Moore,  121  Ala. 
379,  25  So.  602. 
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the  shares  of  the  indiridual  stockholders  or  members  id  the  fund  so 
set  apart,"  and  also  to  designate  the  assets  distributed  by  a.  corpora- 
tion among  its  stockholders  out  of  capital  on  reduction  of  the  capital 
stock  or  dissolution,^'  and  also  in  the  sense  of  a  payment  to  be 
chained  upon  the  profits  whenever  they  may  be  made.^* 

"A  division  of  profits  without  the  formality  of  declaring  a  dividend 
is  the  equivalent  of  declaring  a  dividend. "  ^' 

It  has  been  held  that  where  the  word  dividend  is  used  in  a  contract 
or  other  instrument  without  qualification,  it  signifies  dividends  pay- 
able in  money."    But  there  is  authority  to  the  contrary.''' 

To  declare  a  dividend,  is  to  announce  a  readiness  to  pay  a  specified 
dividend.^' 


nOnftUL  De  Eoven  v.  Abop,  205 
111.  309,  63  L.  B.  A.  687,  68  N.  E.  930, 
aff'gio:  HL  App.  190. 

UlsaonrL  UcLaran  v.  Crescent 
Planing  UUI  Co.,  117  Mo.  App.  40, 
93   8.  W.  819. 

Now  Tork.  People  v.  Olyun,  113 
App.  Div.  332,  114  N.  Y.  Bnpp.  460, 
Bff'd  198  N.  T.  605,  92  N.  E.  1097; 
ColumbuB  Trust  Co.  v.  Moehier,  51 
MiBC.  270,  100  N.  Y.  Supp.  1066,  aff'd 
121  App.  Div.  906,  106  N.  Y.  Sapp. 
1121,  193  N.  T.  660,  87  N.  E.  1117. 

North  CuaUna.  Lancaster  Trust 
Co.  V.  Mason,  151  N.  C.  264,  65  a  E. 
1015. 

Oroffon.  In  re  Wikon'a  Estate,  167 
Pae.  5S0. 

Psniifiylvaiila.  Bose  v.  Barclaj,  191 
Pa.  St.  594,  45  L.  B.  A.  392,  43  Atl. 
385. 

VlrglffiU.  Kain  y.  Angle,  111  Ta. 
415,  69  B.  E.  355. 

Corporate  notes  and  a  mortgage  se- 
euring  them,  given  for  the  individual 
debts  of  stockholder*  oontraeted  in  the 
pDrchase  of  their  stock  from  others 
are  in  no  sense  a  dividend,  where  tttey 
do  not  pretend  to  be  a  division  of 
earnings.  Id  re  Haas  Co.,  131  Fed. 
E38. 

Where  mone^  ia  paid  into  the 
treasury  of  the  corporation  by  its 
stockholders  for  the  purpose  of  add- 
ing to  its  sarplus,  and  for  which  no 


stock  is  issued  to  them,  a  part  of  it 
which  is  subseqaentlj-  returned  to  the 
contributors  is  not  a  dividend,  since 
it  is  not  paid  from  surplus  profits. 
People  V.  Knight,  96  N.  Y.  App.  Div, 
120,  89  N.  T.  Supp.  72. 

II  Allegheny  v,  Pittsburgh,  A.  & 
M.  Passenger  B.  Co.,  179  Pa.  St.  414, 
36  Atl.  181. 

ULarwill  v.  Burke,  19  Ohio  Cir. 
Ct.  513. 

14  Gardner  8av.  Bank  v.  Taber- 
Prang  Art  Co.,  189  Mast.  363,  75  N.  E. 
705. 

»  See  1 3S73,  infra. 

ItSpooner  v.  Phillips,  62  Conn.  62, 
16  L.  B.  A.  461,  24  Atl.  524;  Smith 
V.  Hooper,  95  Md.  16,  54  Atl.  95,  51 
Atl.  844;  Lancaster  Trust  Co.  v. 
Mason,  152  N.  C.  860,  136  Am.  St. 
Bep.  851,  68  B.  E.  S35,  modifying  151 
N.  C.  264,  83  S.  E.  1015. 

"In  Bose  v.  Barclay,  191  Pa.  St. 
594,  45  L.  B.  A.  392,  43  Atl.  385,  a 
sale  of  stock  "including  all  dividends 
due  or  to  become  due"  was  held  to 
entitle  the  vendee  to  a  stack  dividend 
previously  declared. 

II  As  to  the  meaning  of  the  words 
' ' dividends  declared"  in  a  statute 
relative  to  the  taxation  of  such  divi- 
dends, see  Allegheny  v.  Pittsburgh, 
A.  ft  .M.  Passenger  B.  Co.,  179  Pa. 
St.  414,  36  Atl.  161. 


d  by  Google 


Pbivatb  Cobporations 


[Ch.56 


To  make  a  dividend  is  to  actually  set  apart  a  sum  to  be  divided  as 
explained  above.  ^' 

To  pass  a  dividend  ia  to  omit  to  make  a  regular  or  expected  divi- 
dend." 

A  stock  dividend  is  a  division  of  profits,  actual  or  anticipated,  pay- 
able in  reserved  or  additional  stock,  instead  of  cash.'* 

"A  preferred  dividend  is  that  which  is  paid  to  one  class  of  share- 
holders in  priority  to  that  to  be  paid  to  another  dasB."  " 

A  cumulative  dividend  is  a  dividend  with  re^rd  to  which  it  is 
agreed  that,  if  at  any  time  it  is  not  paid  in  full,  the  difference  shall 
be  added  to  the  payment  following.  Thus,  if  a  cumulative  dividend  ia 
six  per  cent,  on  the  capital  stock,  and  only  five  per  cent,  is  paid,  the 
amount  due  at  the  next  payment  will  be  seven  per  cent."  ■ 

The  expressions  "dividend  on"  and  "dividend  off"  are  stock- 
exchange  phrases,  meaning  that,  on  the  day  of  closing  the  transfer 
books  of  any  stock  for  a  dividend,  the  transactions  in  such  stock  for 
cash  include,  or  do  not  include,  the  dividend  up  to  the  time  officially 
designated  for  closing  the  books. 

§3650.  DiTidmds distinffniBlied  Axmi proAts.  The  term8."profit8" 
and  "dividends"  are  not  synonymous,**  "Dividends  are  declared 
rightly  only  from  profits  after  they  are  earned."**  And  the  profits 
of  a  corporation  in  its  hands  do  not  become  a  "dividend"  until  they 
have  been  set  apart,  or  at  least  declared,  as  a  dividend."  Therefore 
a  reservation  of  "all  dividends"  by  a  stockholder  on  selling  his  stock 


IB  Sea  also  {3673,  iufTa. 

*0  2  Clark  &  Uarahall  on  Corpora- 
tiona  1578. 

11  See  i  3681  et  aeq.,  infra. 

n  Coggeahall  v.  Georgia  Land  &  lu- 
vestment  Co.,  14  Oa.  App.  637,  S2  S. 
B.  156;  Taft  v.  Hartford,  P.  &  F.  B. 
Co.,  8  B.  I.  310,  333,  5  Am.  Bep.  S75; 
Kain  v.  Angle,  111  Ta.  415,  69  8.  R 
355. 

See  13751  et  seq.,  infra. 

M  See  i  3754,  infra. 

» Indiana  Veneer  &  Lumber  Co.  v. 
Hageman,  57  Ind.  App.  668,  105  N.  E. 
253;  Boothe  v.  Summit  Coal  Min.  Co., 
55  Wash.  167,  19  Ann.  Cab.  1255,  104 
Pac.  207. 

M  Indiana  Veneer  &  Lumber  Co.  v. 
Hageman,  57  Ind.  App.  668,  105  'N.  E. 
253. 


S7Hjatt  V.  AUen,  56  N.  T.  S53,  15 
Am.  Kep.  449. 

The  word  "dividend"  in  a  atoek 
certificate  ' '  Aoea  not  maaii  simply 
profits,  but  it  does  mean  such  profits, 
or  Bucb  portion  of  the  profits,  as  the 
directors,  by  proper  resiriution,  have 
ordered  distributed  among  the  stock- 
holders." Knight  V.  Alamo  Mfg.  Co., 
190  Uich.  223, 157  N.  W.  24. 

A  dividend  "differs  from  profit*  In 
being  taken  by  competent  authority 
out  of  the  joint  property  of  the  part- 
nership or  corporation  and  transferred 
to  the  separate  property  of  the  iudi- 
Tidual  partners  or  stockholders."  Al- 
legheny V.  Pittsburgh,  A.  i,  M.  Pas- 
senger B.  Co.,  179  Pa.  St.  414,  36  Atl. 
161,  quoted  with  approval  in  Knight 
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does  not  inclnde  profits  which  have  been  made  by  the  corporation, 
where  no  dividend  has  been  declared.** 

§  3661.  Power  td  declare  dividmds.  Every  bueuiess  or  trading 
corporation,  whether  it  has  a  capital  stock  or  not,  has  the  inherent 
power  to  declare  dividends  when  it  has  undivided  proBts."*  Mutual 
insurance  companies,  for  example,  although  they  have  no  capital  stock, 
have  the  right  to  declare  dividends  when  they  have  accumulated  a 
surplns.** 

Statutes  in  some  states  specifically  prohibit  the  payment  of  divi- 
dends before  the  capital  stock  is  fully  paid  in." 

The  power  to  declare  dividends  is  vested,  in  the  absence  of  express 
provision  to  the  contrary,  not  in  the  stockholders,  but  in  the  board 
of  directors." 

§3662.  Stockboldtn'  right  to  share  in  profits — ^Rights  before 
dividend  is  declared.  As  was  shown  in  a  previous  chapter,  the  prop- 
erty of  a  corporation  belongs  in  law  to  the  corporation,  and  not  to 
the  stockholders."  This  is  just  as  true  of  the  profits  earned  by  a 
corporation  as  it  is  of  its  other  assets.  The  stockholders  of  a  cor- 
poration may  have  th,e  equitable  right  to  insist  that  the  profits  from 
the  corporate  business  shall  be  divided  among  them,"  but  they  have 
no  legal  right  to  any  share  therein,  nor  is  there  any  uidebtednesa  to 
them  on  the  part  of  the  corporation,  so  as  to  entitle  them  to  maintain 
an  action  against  it,  until  a  dividend  has  been  made  or  declared; 
and  it  can  make  no  difference  that  the  amount  of  the  profits  and  the 
condition  of  the  corporation  are  such  that  the  directors  might  or  should 
declare  a  dividend,  and  would  be  compelled  by  equity  to  declare  one." 

V.  AUmo  Mfg.  Co.,  180  Mich.  223,  15T  Society  v.  Union  P«e.  B.  Co.,  212  N. 

N.  W.   84.  Y.   360,   L.   B,    A.   1915   D   1052,   IM 

••  Hyatt  V.  Allen,  56  N.  Y.  653,  16  N.  E.  92,  aff'g  162  N.  Y.  App.   Div. 

Am.  Bep.  449.  81,  147  N.  Y.  Supp.  382. 

WMcKean   v.  Biddle,  181   Pa.  St.  BBMeKean   v.   Biddle,  181   Pa.   St. 

361,  37  Atl.  628.  361,  37  Atl.  628. 

"The    shareholders    may    "    *    ',  « Williams  v.  Brewster,  117  Wig. 

oat  of  the  asseto  of  the  corporation,  370,  93  N.   W.   479. 

declare  and  pay  diTidende."     In  re  s>See  {3672,  infra. 

Haas  Co.,  131  Fed.  232.  »  See   i  £S,   supra. 

The  surplus  of  the  gains  or  profits  USee  {3656,  infra. 
beyond  what  may  be  necessary  to  keep  3S  United  States.  Gibbons  v.  Ma- 
good  the  liability  to  capital  stock  hon,  136  U.  S.  549,  34  L.  Bd.  62S,  aS'g 
which  has  been  issued  may,  in  the  di«-  4  Mackey  (D.  C.)  130,  54  Am.  Bep. 
eretion  of  the  directors,  be  distributed  262 ;  Southern  Pae.  Co.  v.  Lowe,  238 
as  dividend.     Equitable  Life  Assur.  Fed.  647;   American   Bteel  Foundries 
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It  is  the  declaration  of  the  dividend  which  creates  both  Uie  dividend 


V.  Ltkzekr,  204  Fed.  204;  Knapp  v.  8. 
Jarvis  Adams  Co.,  13S  Fed.  lOOS; 
Wheeler  v.  North  western  Sleigh  Co., 
3fl  Fed.  347. 

Alahama.  Curr;|r  v.  Woodward,  14 
Ala.  305. 

Comiectlcnt.  Spooner  v.  Phillips, 
62  Coun.  62,  16  L.  R.  A.  461,  26  AtL 
396;  Phelps  v.  Farmers'  ft  Mechanics' 
Bank,  26  Coun.  269. 

OMtgla.  Central  of  Georgia  B.  Co. 
V.  Central  Trust  Co.  of  New  York,  135 
6a.  472,  69  S.  E.  708 ;  Mann  v.  Ander- 
son, 106  Ga.  818,  32  S.  E.  870. 

minols.  Eamblock  v.  Clipper  Lawn 
Mower  Co.,  148  111.  App.  618;  Bobert- 
Bon  V.  H.  E.  Bucklen  &  Co.,  107  111. 
App.  360;  Ahop  v.  De  Koven,  107  HI. 
App.  190,  aS'd  205  III.  309,  63  L.  R. 

A.  587,  68  N.  E.  930;  Waterman  v. 
Alden,  42  III.  App.  294,  rev  'd  on  other 
grounds  144  III.  90,  30  N.  E.  972. 

Indiana.  Fricke  v.  Angemeier,  53 
Ind.  App.  140,  101  N.  E.  329. 

Iowa.  Lauman  t.  Foster,  157  Iowa 
275,  50  L.  R.  A.  (N.  8.)  531,  135  N. 
W.  14. 

Emtocky.  Waste  rfl  eld -Bon  te  Co,  v. 
Burnett,  176  Ky.  188,  195  S.  W.  477; 
Guthrie's  Trustee  v.  Akera,  157  Ky. 
640,  163  8.  W.  1117;  Bowman  v.  Brey- 
fogle,  145  Ky.  443,  Ann.  Csj).  1914  B 
P38,  140  8.  W.  694;  American  Wire 
Nail  Co.  V.  Gedge,  96  Ky.  313,  29  S. 
W.  353. 

Maliia.  Goodwin  v.  Hardy,  57  Me, 
143,  99  Am.  Dec.  758. 

UaiylaniL    State  v.  Baltimore  ft  0. 

B.  Co.,  6  Gill  363. 
Mmnnchnsetta.     Trefry  v.   Putnam, 

116  N.  B.  904;  Lee  v,  Fiok,  222  Mbbb. 
418,  100  N.  E.  833;  Boston  Safe  De- 
posit ft  TniHt  Co.  V.  Adams,  210  Maea. 
175,  106  N.  E.  590;  Minot  v.  Paine, 
99  Mass.  101,  96  Am.  Dec.  705 ;  Willie- 
ton  V.  Michigan  Southern  ft  N.  I.  B. 
Co.,  13  Allen  400. 

HidUgaii.  Knight  v.  Alamo  Mfg. 
Co.,   190  Mich.   223,  167  N.  W.  24; 


Lockhart  v.  Van  Alatyne,  31  Mich.  76, 
18  Am.   Bep.  156. 

HiawniTL  Hill  v.  Atoka  Coa]  ft 
Milling  Co.,  21  S.  W.  508;  Kidd  T. 
Puritana  Cereal  Food  Co.,  145  Mo. 
App.  502,  122  B.  W.  784. 

Hew  JaiMy.  Jackson's  Adm'r  t. 
Newark  Plankroad  Co.,  31  N.  J.  L. 
277;  Stevens  v.  United  States  Steel 
Corporation,  68  N.  J.  Eq.  373,  59  Atl. 
905. 

Now  Tork.  Godley  v.  Crandall  ft 
Godley,  212  N.  Y.  121,  L.  B.  A.  1915  D 
632, 105  N.  £.  SIS,  modifying  on  other 
grounds  153  App.  Div.  697,  139  N.  T, 
Supp.  236;  Bobertson  v.  De  Bmlatour, 
J88  N.  y.  301,  80  N.  E.  638,  aff'g  111 
App.  Div.  882,  98  N,  T.  8npp.  15; 
Lowry  v.  Farmers'  Loan  ft  Trust  Co., 
172  N.  T.  137,  64  N.  E.  796,  aB'g  56 
App.  Div.  408,  67  N.  T.  Snpp.  759; 
Beveridge  v.  New  York  El.  B.  Co., 
112  N.  Y.  1,  2  L.  B.  A.  648,  19  N.  E. 
489;  Jermainrv.  Lake  Shore  ft  M.  S. 
By.  Co.,  91  N.  Y.  483;  Boardman  v. 
Lake  Shore  ft  M.  S.  By.  Co.,  84  N.  Y. 
157;  Hyatt  v.  Allen,  56  N.  T.  553,  15 
Am.  Bep.  449 ;  Knickerbocker  v.  Con- 
ger, 110  App.  Div.  125,  97  N.  Y.  Supp. 
127;  Scott  V.  Eagle  Fire  Co.,  7  Paige 
188. 

North  OacoUna.  Burroughs  v.  North 
Carolina  R.  Co.,  67  N.  C.  376,  12  Ara. 
Bep.  611. 

Pannsylvanla.  In  re  Goetz's  Estate, 
236  Pa.  630,  85  Atl.  65;  Cgrgan  v. 
George  F.  Lee  Coal  Co.,  218  Pa.  386, 
120  Am.  8t.  Bep.  S91,  11  Ann.  Cas. 
838,   67   Atl.   655. 

Tennessea.  Tubb  v.  Fowler,  IIS 
Tenn.  325,  99  8.  W.  988. 

Texas.  Bryan  v.  Sturgis  Nat.  Bank, 
40  Tei.  Civ.  App.  307,  90  8.  W.  704. 

Viiglnla.  Gordon's  Ez'rs  v.  Bicb- 
mond,  F.  ft  P.  B.  Co.,  78  Va.  501. 

"A  dividend  is  usually  considered  a 
parcel  of  the  mass  of  corporate  prop- 
erty until  declared."  In  re  Wilson's 
Estate,  —  Ore.  — ,  167  Pae.  580. 
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itself  and  the  right   of  the  stockholder  to  demand   and   receive 


Prior  to  the  declaration  of  a  dividend  the  right  o£  the  stockholder 
to  a  share  of  the  earnings  ia  not  property,  and  hence  will  not  pass 
to  his  trustee  in  bankruptcy,"''  and  cannot  be  attached.*'  But  it  has 
been  held  that  his  right  to  compel  the  declaration  of  a  dividend  may 
be  enforced  by  his  trustee  in  bankruptcy." 


"Until  a  dividend  ia  declared  the 
entire  assets  of  the  corporation,  in- 
cluding surplus  or  accumulated  profits 
in  whatever  form  the7  exist,  belong 
to  the  corporation,  and  the  corpora- 
tion owes  no  debt  in  respect  thereto 
to  the  stockholders  as  individuals." 
Stevens  v.  United  States  Steel  Cor- 
poration, 68  N.  J.  Eq.  373,  59  All.  905. 

"A  right  to  a  dividend  from  the 
profits  of  a  corporation  is  no  debt 
until  the  dividend  is  declared.  Until 
that  time  tho  dividend  is  only  some- 
thing that  may  possibly  come  into 
existence,  but  the  obligation  on  the 
part  of  the  company  to  declare  it  can- 
not be  treated  as  the  dividend  itself." 
Lockhart  v.  Van  Alatyne,  31  Mich. 
76,  18  Am.  Bep.  156. 

"To  let  a  jury  determine  whether 
there  are  or  are  not  profits,  and,  if 
there  are  any,  to  let  it  determine 
whether  those  prbfita  may  properly  be 
distributed  among  the  stockholders, 
would  be  equivalent  to  letting  a.  jury 
declare  the  dividend.  This,  of  course, 
ia  not  the  law;  and  if  each  stock' 
holder  might  call  in  a  jury  at  hii 
pleasure  to  determine  whether  a  divi- 
dend should  be  declared,  corporations 
would  be  short  lived  affairs  and  of 
very  little  value."  Knight  v.  Alamo 
Mfg.  Co.,  IBO  Mich.  223,  157  N.  W. 
24. 

"A  sole  stockholder  is  not  entitled 
to  demand  the  profits  of  the  corpora- 
tion until  they  have  been  set  aside 
and  ordered  by  the  directors  to  be 
paid."  Central  of  Georgia  B.  Co.  v. 
Central  Trust  Co.  of  New  York,  135 
Oh.  472,  69  S.  £.  70S. 


Where,  by  agreement,  a,  party  is  to 
receive  all  dividends  on  stock  so  long 
as  he  remains  in  a  certain  employ- 
ment, and  he  quits  before  any  divi- 
dend is  declared,  he  is  not  entitled 
to  any  dividends  thereafter  declared. 
Clapp  V.  Astor,  B  Edw.  Ch.  (N.  Y.) 

Where  the  dividends  on  stock  held 
for  an  employee  are  to  be  credited  on 
the  purchase  price  thereof  under  a 
contract  which  further  provides  that 
if  he  leaves  the  company  to  go  into 
a  competing  buaiaess  he  is  to  receive 
only  what  has  been  so  credited  to  him 
on  such  stock,  and  he  does  so  leave, 
he  is  not  entitled  to  be  credited  with 
any  part  of  the  undivided  profits 
where  no  dividend  has  been  declared. 
Knapp  V.  S.  Jarvis  Adams  Co.,  ]3S 
Fed.   1008. 


590. 

37  Bryan  v.   Bturgis   Nat.   Bank,  40 
Tex.  Civ.  App.  307,  90  8.  W.  704. 

Though  dividends  on  stock  which  is 
the   separate  property  of  a  married 
woman  are  community  property,  and 
hence    will    pass    to    the    husband  'e 
trustee    where    he    is    adjudic 
bankrupt  after  they  are  declare 
denda  declared  after  the  adjii< 
will  not  so  pass.     Bryan   v. 
Nat.  Bank,  40  Tex.  Civ.  App. 
S.  W,   704. 

38  Bowman  v.  Breyfogle,  1 
443,  Ann.  Cas.  1911  B  938,  I4< 
6S4. 

39  See  i  36S7,  infra. 
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The  mle  that  stockholders  cannot  sue  for  a  dividend  antil  it  has 
been  declared  by  the  directors  may  be  changed  by  express  providon 
in  the  charter  of  the  corporation."  Bnt  it  cannot  be  changed  by  mere 
agreement  between  the  stockholders.** 

§3663.  — Bights  after  a  dividend  is  declared.  After  a  dividend 
has  been  set  apart  or  declared,  the  rule  is  different.  As  soon  as  a 
dividend  is  lawfully  and  fully  declared  out  of  surplus  profits,  the  cor- 
poration becomes  indebted  from  that  moment  to  each  stockholder  for 
the  amount  of  his  share,  and  he  may  recover  the  same  in  an  action 
against  the  corporation,*^  and  the  corporation  then  acquires  in  re- 


Mln  Stftte  V.  Louiiiauii  Baok,  S 
Mart.  N.  8.  (La.)  327,  it  was  held 
that,  where  the  charter  of  a  eorpora- 
tioD  entitles  the  Btockholders  to  a 
setniannual  dividend  as  a  matter  of 
right,  they  may  ane  the  corporation 
therefor  at  the  end  of  each  aemian- 
nnal   dividend   period. 

41  An  action  for  a  dividend  cannot 
be  maintained  where  no  dividend  baa 
been  declared,  although  the  atock- 
holders  may  have  agreed  that  one 
Bbould  be  declared.  American  Wire 
Nail  Co.  V.  Gedge,  96  Ky.  513,  29  8. 
W.  353. 

4>  Umtod  Btotao.  StaatB  v.  Biograpb 
Co.,  236  Fed.  454,  K  B.  A.  1917  B 
T2g;  Wheeler  t.  Northwestern  Sleigh 
Co.,  39  Fed.  347. 

Alatiama.  Gnlf  Coal  ft  Coke  Co. 
T.  Musgrove,  195  Ala.  219,  79  8o.  179. 

Oallfomla.  Cates  v.  Con  Boli  dated 
Realty  Co.,  25  Cal.  App.  531,  144  Pac. 
301. 

Onmecttcnt.  Bishop  v.  Bishop,  81 
Conn.  509,  71  At).  5S3;  Cogswell  t. 
8econd  Nat,  Bank,  78  Conn.  75,  60  Atl. 
1059,  aff'd  204  U.  S.  1,  51  L.  Ed. 
343;  Terry  v.  Eagle  Lock  Co.,  47  Conn. 
141;  Beers  v.  Bridgeport  Spring  Co., 
42  Conn.  17. 

G«orgIib.  Albany  Fertilizer  &  Farm 
Improvement  Go.  v.  Arnold,  103  Ga. 
145,  29  a  E.  695.  See  also  Mann  v. 
Anderson,   106  Ga.  S18,  32  S.  B.  870. 

BUnols.  Crstty  v.  Peoria  Law  Li- 
brary Ass'n,  219  111.  516,  76  N.  E.  707, 


rev'g  120  111.  App.  596;  Pease  v.  Chi- 
cago Crayon   Co.,  170  111.  App.   234. 

Iowa.  Bedhead  v.  Iowa  Nat.  Bank, 
127  Iowa  572,  103  N.  W.  796. 

Karrland.  Gemmell  v.  Davis,  75 
Md.  546,  32  Am.  St.  Bep.  412,  23  Atl. 
1032. 

Maasadnustta  Lee  v.  Msk,  222 
Mass.  418,  109  N.  E.  633 ;  Ford  t.  Eaat- 
hamptoD  Bnbber  Thread  Co.,  158  Mass. 
S4,  20  L.  R.  A.  65,  35  Am.  St.  Bep. 
162,  32  N.  E.  1036. 

Ullin«80ta.  Northwestern  Marble 
ft  Tile  Co.  V.  Carlson,  116  Minn.  438, 
133  N.  W.  1014. 

.  Maoorl.  Ball  t.  Peper  Cotton 
Press  Co.,  141  Mo.  App.  26,  121  8.  W. 
798 ;  MeLaran  v.  Crescent  Planing 
Mill  Co.,  117  Mo.  App.  40,  93  S,  W. 

ai9. 

Haw  HampoIiiTa.  Hnnt  v.  O'Bhca, 
69  N.  H.  600,  45  Atl.  480. 

Naw  Jmaof.  Jsckson's  Adm'r  v. 
Newark  Plankroad  Co.,  31  N.  J.  L. 
377;  King  v.  Peterson  ft  H.  Biver  R. 
Co.,  29  N.  J.  L.  504,  aff'g  29  N.  J. 
L.  82;  Baynolds  v.  Diamond  Mills 
Paper  Co.,  69  N.  J.  Eq.  299,  60  Atl. 
941;  Stevens  v.  United  States  Steel 
Corporation,  68  N.  J,  Eq.  373,  59  Atl. 
905. 

Kaw  Tw*.  Bearles  v.  Gebbie,  115 
App.  Div.  778,  101  N.  Y.  Snpp.  199, 
aff'd  190  N.  T.  533,  83  N.  E.  1131  j 
Billingham  v.  E.  P.  Gleaaon  Mfg.  Co., 
101  App.  Div.  476,  91  N.  T.  Snpp.  1046, 
air*d  185  N.  T.  571,  78  N.  B.  1099; 
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spect  to  it  a  right  of  set-off  for  any  debts  due  by  the  stockholder  to 
the  company.*'  "A  dividend  divides  the  property  which  belongs  to 
the  corporation  into  that  which  the  corporation  retains  and  that 
which  the  corporation  agrees  to  pay  to  the  stockholders,  and  which  it  is 
thereby  bound  to  pay,"**  "The  declaration  of  the  dividend  has 
the  effect  to  segregate  the  earnings,  to  the  amount  of  the  dividend, 
from  the  corporation's  assets,  or  general  mass  of  property,  which  is 
represented  by  the  capital  stock,  and  to  appropriate  the  same  to  the 
then  stockholders.  The  corporation  thereafter  holds  the  dividend  for 
the  stockholders,  who  become  entitled  to  recover  the  same  of  the  cor- 
poration, as  debtor,  when  the  time  for  payment,  fixed  by  the  resolu- 
tion of  declaration  or  by  the  law,  is  reached."**  "The  doctrine  is 
that   by   the   mere  declaration,   the   dividend  becomes   immediately 


proportionate  nmountB  SB  dividends." 
Walliu  V.  Johnson  City  Lumber  A 
Mfg.  Co.,  136  Tenn.  124,  L.  B.  A. 
1917  B  323,  188  S.  W.  577. 

This  iB  tnie  whether  the  dividend 
is  declared  voluntarily  or  by  order  of 
A  court  of  equity.  Baynolds  v.  Dia- 
mond Mills  Paper  Co.,  69  N.  J.  Eq. 
S99,  60  At).  941. 

A  by-law  declaring  a  certain  per 
cent,  dividend  on  preferred  stock  from 
net  earnings  at  an.  annual  date,  the 
remaining  net  profits,  if  any,  to  be 
devoted  to  a  dividend  on  common 
stock,  is  in  effect  an  appropriation  of 
the  net  earnings  to  dividends,  and 
has  the  force  and  effect  of  a  contract. 
Seattle  Trust  Co.  v.  Pitner,  18  Wash. 
401,  51  Pac.  1048. 

After  a  dividend  has  been  declared 
out  of  the  surplus,  the  fund  is  no 
longer  taxable  as  the  property  of  the 
corporation.  Pollard  v.  First  Nat. 
Bank,  47  Kan.  406,  28  Pac.  202. 

As  to  the  remedies  of  stockholders 
to  recover  declared  dividends,  see 
i  3687  et  seq.,  infra, 

U  See  {  3697  et  seq.,  infra. 

**Staat«  V.  Biograph  Co.,  236  Fed. 
464,  L.  B.  A.  1B17  B  728. 

*B  Wallin  V.  Johnson  City  Lumber 
&  Manufacturing  Co.,  136  Tenn.  124, 
h.  B.  A.   1917  B  323,  188  B.  W.  177. 


In  re  Le  Blane,  14  Hun  8,  75  N.  Y. 
398;  Le  Boy  v.  Olobe  Ins.  Co.,  2  Edw. 
Ch.  657. 

HoiUi  OMralliu.  University  v. 
Horth  Carolina  B.  Co.,  76  N.  C.  103, 
22  Am.  Bep.  671. 

OngoB.  Steel  v.  Island  Milling  Co., 
47  Ore.  293,  83  Pac.  783. 

Pemuylvaiila.  West  Chester  &  P. 
B.  Co.  V.  Jackson,  77  Pa.  St.  321. 

Ttsneasoe.  Wallin  v.  Johnson  City 
Lumber  &  Manufacturing  Co.,  136 
Tenn.  124,  L.  B.  A.  1917  B  323,  183 
8.  W.  577. 

Tocao.  Teaman  v.  Galveston  City 
Co.,  lOe  Tex.  389,  167  8.  W.  710. 

TlrglnlA.  Gordon's  Ez'ra  v.  Bich- 
mond,  P.  &  P.  B.  Co.,  78  Va.  501. 

WlBCOtUdn,  See  Zinn  v.  German- 
town  Farmers'  Mut.  Ins,  Co.,  132  Wis, 
86,   111  N.  W.  1107. 

"The  declaration  of  the  dividend 
sets  apart  from  the  profits  of  the  cor- 
poration a  sum  which  is  to  be  paid  to 
the  stockholders  in  proportion  to  their 
shares,  and  >  ■  ■  creates  a  debt 
due  from  the  corporation  to  each 
shareholder,  resulting  in  the  relation 
of  debtor  and  creditor."  Staats  v. 
Biograph  Co.,  236  Fed.  454,  L.  B.  A. 
1917  B  728. 

"The  law  at  that  time  implies  a 
promise  on  the  part  of  the  corporation 
to  pay  to  the  then  stockholders  their 
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thereby  separated  and  segre^ted  from  the  stock  and  exists  inde- 
pendently of  it ;  that  the  right  thereto  becomes  at  once  immediately 
fixed  and  absolute  in  the  stockholder  and  from  thenceforth  the  right 
of  each  individual  stockholder  is  changed  by  the  act  of  declaration 
from  that  of  partner  and  part  owner  of  the  corporate  property  to  a 
status  absolutely  adverse  to  every  other  stockholder  and  to  the  cor- 
poration itself,  in  so  far  as  his  pro  rata  proportion  of  the  dividend  is 
concerned. "  *•  "The  setting  aside  or  segregation  may  precede  the 
time  of  payment,  postponed  for  the  convenience  of  the  company,  or 
the  order  for  actual  payment."*' 

When  the  directors  of  a  corporation  have  merely  declared  a  divi- 
dend, the  corporation  becomes  a  mere  debtor  to  each  stockholder  for 
the  amount  due  him,  and  the  stockholders  are  in  the  same  position  as 
other  creditors.  There  is  no  trust  relation,  but  simply  the  relation  of 
debtor  and  creditor."  And  this  is  true,  notwithstanding  the  cor- 
poration may  have  an  account  with  each  stockholder  on  its  books, 
and  may  credit  him  with  the  amount  of  the  dividend  due  him,**  But 
WMcLaran  v.  Creecent  Planing  MiU  41  Hunt  v.  O'Shea,  69  N.  H.  600,  45 
Atl,  480 ;  In  re  Severn  &  W.  ft  a 
Bridge  By.  Co.,  74  L.  T.  (N.  8.)  219. 
"Upon  the  principle  that  the  dec- 
laratioo  of  the  dividend  operates  as  a 
severance  thereof  from  the  stock  in 
the  general  mass  of  the  corporate 
property,  and  raises  from  such  declara- 
tion an  implied  promise  on  the  part 
of  the  corporation  to  pay  the  stock- 
bolder  the  amount  of  the  dividend,  it 
has  been  adjudicated  that  when 
monejre  for  the  payment  of  sach  divi- 
dend are  not  set  apart  for  the  pay- 
ment thereof,  but  are  permitted  to 
remain  still  in  the  corpus  of  such  cor- 
porate estate  after  the  declaration, 
the  stockholder  stands  as  a  gen- 
eral creditor  of  the  cancerij  in  bank- 
ruptcy who  can  come  in  only  ratably 
with  such  creditors,  looking  to  the 
general  estate  for  liquidation  of  his 
divided  debt."  McLaraji  v.  Crescent 
Planing  Mill  Co.,  117  Mo.  App.  40, 
03  8.  W.  SIO.  See  aUo  Lowne  v. 
American  Fire  Ins.  Co.,  6  Paige  (N, 
Y.)  482. 

4»In  re  8«vem  ft  W.  &  8.  Bridge 
Ey.  Co.,  74  L.  T.  (N.  8.)  219. 


COt  117  Mo.  App.  40,  93  8.  W. 

ITWallin  V.  Johnson  City  Lumber 
ft  Manufacturing  Co.,  13G  Tenn.  124, 
L.  B.  A.  1017  B  323,  188  B.  W.  577. 

Though  payable  at  a  future  date, 
the  declaration  severs  the  fund  from 
the  assets  of  the  corporation.  Cogs- 
well V.  Second  Nat.  Bank,  78  Conn. 
75,  80  Atl  105B,  aff'd  204  U.  8.  1, 
61  L.  Ed.  343. 

Where  the  board  of  directors 
adopted  a  resolution  "that  a  dividend 
of  6  per  cent,  be  declared  on  the  com- 
mon stock,  payable  •  "  •  at  such 
time  as  the  finances  of  the  firm  will 
in  the  judgment  of  the  board  of  direc- 
tors warrant,"  and  the  atockboldera 
were  notified  at  their  annual  meeting 
that  such  a  dividend  had  been  de- 
clared, and  the  company  had  on  hand 
sufficient  undivided  profits  to  pay  such 
dividend,  it  was  held  that  this 
amounted  to  the  declaration  of  a  divi- 
dend, and  that  no  further  action  by 
the  directors  was  necessary  in  order 
to  segregate  the  share  of  each  stock- 
bolder.  Northwestern  Marble  ft  Tile 
Co.  V.  Carlson,  116  Minn.  438,  133  N. 
W.  1014. 
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when  the  directors  have  not  only  declared  a  dividend,  but  have  set 
apart  and  appropriated  a  fund  for  the  payment  thereof,  the  fund 
BO  set  apart  and  appropriated  is  thereby  separated  from  the  other 
assets  of  the  corporation,  and  becomes  a  trust  fund  in  the  hands  of 
the  corporation,  and  the  stockholders  have  a  right  to  insitrt  that  it 
shall  be  applied  in  payment  of  the  dividend,  to  the  exclusion  of  an; 
other  claim  against  the  corporation.'* 

If  the  amount  of  a  declared  dividend  is  retained  by  the  corpora- 
tion, with  the  consent  of  the  stockholder,  to  indemnify  it  against  pos- 
sible loss  on  the  stockholder's  warranty  of  title,  the  arrangement  is 
in  the  nature  of  a  pledge  and  creates  a  trust,  and  upon  a  breach  of 
that  trust  by  a  conversion  of  the  fund  or  by  the  trustee's  unauthorized 
use  of  it,  the  corporation,  as  trustee,  becomes  liable  in  assumpsit  to  the 
stockholder,  the  measure  of  such  damages  being  the  amount  of  the 
money  so  used  or  converted  with  interest.'^ 

A  stockholder's  right  to  dividends  cannot  be  affected  by  a  change 
Id  the  by-laws  made  after  he  became  a  stockholder  and  after  the 
dividends  in  question  accrued,  and  this  is  true  though  the  change  is 
made  for  the  ostensible  purpose  of  correcting  a  mistake  in  the  by- 
laws." 

A  stockholder  cannot  compel  the  payment  of  a  declared  dividend, 
where  it  would  necessarily  have  to  be  paid  out  of  capital  and  not  out 
of  surplus.**  Nor  will  a  court  of  equity  order  the  merchantable  manu- 
factured product  of  a  corporation  on  hand  to  be  sold  and  the  proceeds 
applied  to  the  payment  of  dividends  declared  and  unpaid,  since  to 

H  UcLATftu  V.  Crescent  Planing  laratioii  of  the  dividend  cannot  be  re- 
Mill  Co.,  117  Mo.  App.  40,  93  S.  W.  CAlled  though  the  company  becomes 
S19;  In  re  Le  Blanc,  14  Hun  (N.  T.)  8,  insolvent  before  it  is  paid.  Albany 
aff'd  TS  N.  Y.  598;  Le  Boy  v.  Globe  Fertiliser  db  Farm  Improvement  Co. 
Ina.  Co.,  2  Edw.  Cb.  (N.  Y.)  657.  See  v.  Arnold,  103  Oa.  14S,  29  8.  E.  695. 
also  Staata  v.  Biograph  Co.,  236  Fed.  >1  Gulf  Coal  k  Coke  Co.  v.  Miu- 
434,  !>.  B.  A.  1917  B  728;  Ford  t.  grove,  195  Ala.  219,  70  Bo.  17». 
Easthampton  Bubber  Thread  Co.,  158  MOellermann  v.  Atlaa  Foundrj  t 
MftBB.  84,  20  L.  B.  A.  65,  35  Am.  St.  Uachine  Co.,  46  Wash.  114,  87  Pae. 
Bep.    462,   32    N.    E.    1036;    Hunt    v.  1059. 

CShea,  69  N.  H.  600,  45  Atl.  4S0;  SSLapsle^  v.  Herchauta'  Bank  of 

Van  Dyek  t.  McQuade,  86  N.  Y.  38;  Jefferson  City,  105  Mo.  App.  98,  78 

Peekham  v.  Van  Wagenen,  83  N,  Y.  8.  W.  1095;  BerrTman  v.Bankers' Life 

40,  3S  Am.  Bep.  392;  Lowne  v.  Amerl-  Ins.  Co.,  117  N.  Y.  App.  Dlv.  730,  102 

can   Fire  Ins.   Co.,  6  Paige   (N.  Y.)  N.  Y.  Supp.  695. 

482;  Dock  v.  Schlichter  Jute  Cordage  That  dividends  are  payable  out  of 

Co.,  167  Pa.  St.  370,  31  AtL  656.  profits  only,  see  t  36G8,  infra. 

Under  such  eireomatanees  the  dee- 
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do  so  would  be  an  unnecessary  invasion  of  the  Intimate  functions 
of  the  board  of  direetors.'* 


§  3654.  Revocation  of  declatation  of  dividend.  Since  the  right  of 
the  stockholders  of  a  corporation  to  a  dividend  becomes  vested  as 
soon  as  the  dividend  has  been  folly  declared  by  the  directors,  and  the 
corporation  becomes  their  debtor  for  their  respective  shares,  it  neces- 
sarily follows  that  neither  the  same  board  of  directors  nor  their 
successors  can  afterwards  reconsider  their  action  and  revoke  the 
declaration  of  a  l^aJly  declared  dividend  without  the  stockholders' 
consent.'*  This  is  especially  true  where  a  fund  has  been  set  apart 
or  deposited  by  the  corporation  out  of  which  the  dividend  is  to  be 
paid.**  And  it  has  been  held  to  be  true  even  though  no  such  fund 
has  been  set  aside  or  deposited,*''  although  there  is  a  dictum  to  the 
effect  that  where  there  has  been  no  such  appropriation  the  declara- 
tion may  be  rescinded  in  a  proper  case  and  for  cause." 


S*CarHoa  v.  Alteganj  Window  Glaus 
Co.,  188  Fed.  791. 

UUnltad  StatM.  StaaU  v.  Bio- 
graph  Co.,  236  Fed.  464,  L.  H.  A. 
1917  B  728. 

Ootuisctlcnt.  See  Terry  v.  Eagle 
Lock  Co.,  47  Coun.  141. 

OMigU.  Albany  Fertilizer  &  Fftrm 
Improvement  Co.  v.  Arnold,  103  Oa. 
145,  29  e.  E.  695. 

UUbouiL  McLaran  v.  CreBcent 
Planing  Mill  Co.,  117  Mo.  App.  40,  93 
a  W.  819. 

K«w  JoiMT-  King  V.  Paterson  ft 
H.  Biver  E.  Co.,  89  N.  J.  I*  82,  aff'd 
29  N.  J.  L.  504. 

Pamu^nnU.  Dock  v.  Schlichter 
.lute  Cordage  Co.,  167  Pa.  St.  370,  31 
Atl.  656. 

"Sneh  &  dividend  cannot  be  re- 
Bcinded  became  a  debtor  does  not 
have  it  within  his  power  to  'rescind' 
his  debt."  Staats  v.  Biograph  Co., 
236  Fed.  4S4,  L.  B.  A.  1917  B  728. 

Where  declared  dividends  have  been 
credited  to  the  individual  stockhold- 
ers on  the  books  of  the  companj,  the 
directors  cannot,  without  their  eon- 
sent,  direct  that  such  dividends  be 
taken  from  the  accounts  of  the  indi- 


vidual atoekbolders  and  carried  to  a 
surplus  fund  account.  Beers  v. 
Bridgeport  Spring  Co,,  42  Conn.  17. 

MDock  V.  Schlichter  Jute  Cordage 
Co.,  167  Pa.  St.  370,  31  Atl.  656. 

If  the  corporation  has  become  a 
trustee  by  depositing  a  fund  out  of 
which  the  dividends  are  ta  be  paid, 
the  trust  relation  so  established  can- 
not be  terminated  at  the  pleasure  of 
the  board  of  directors  by  a  vote  re- 
scinding its  former  action.  Staats  v. 
Biograph  Co.,  £36  Fed.  454,  L.  B.  A. 
1917  B  728. 

■T  McLaran  v.  Crescent  Planing  Mill 
Co.,  117  Mo.  App.  40,  93  8.  W.  819. 

Even  under  such  circumstances  It 
cannot  be  rescinded  unless  it  is  shown 
that  the  distribution  would  be  inju- 
rious to  the  business  of  the  company. 
Dock  V.  Schlichter  Jute  Cordage  Co., 
167  Pa.  St.  370,  31  Atl.  636. 

M  Dock  V,  Schlichter  Jute  Cordage 
Co,,  167  Pa.  St.  370,  31  Atl.  656.  In 
this  case  it  is  suggested,  by  way  of 
example,  that  if  the  plant  of  the  cor- 
poration should  be  destroyed  by  fire 
immediately  after  the  passage  of  the 
resolution,  and  in  the  honest  judgment 
of  the  directors  the  earnings  intendod 
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It  has  been  held  that  a  mere  vote  of  the  directors  to  pay  s  dividend 
may  be  revoked,  either  by  them  or  by  their  successors,  if  it  has  oot 
been  made  public  or  commonicated  to  the  stockholders  and  no  fnnd 
has  been  Bet  apart  or  appropriated  for  payment  of  the  dividend, 
since,  until  there  has  been  at  least  a  communication  of  the  vote,  the 
action  of  the  directors  is  not  finsl.^* 

There  is  anthority  to  the  effect  that  the  rule  precluding  rescission 
does  not  apply  to  stock  dividends,  and  that  the  declaration  of  such 
a  dividend  may  be  rescinded  at  any  time  before  the  actual  issuance 
of  the  stock.**  And  this  has  been  held  to  be  true  of  a  dividend  pay- 
able in  scrip  redeemable  in  cash,  stock  or  evidences  of  indebtedness 
at  the  option  of  the  directors.*^  On  the  other  hand  it  has  been  held 
that  the  rule  precluding  rescission  applies  where  the  dividend  is 
payable  in  shares  of  its  own  stock  which  the  company  has  purchased 
out  of  its  earnings,  and  it  is  not  shown  that  its  distribution  would 
be  injurious  to  the  ibusiness  of  the  company."  The  reason  for  the 
exception  in  the  case  of  stock  dividends. is  found  in  the  difference 
in  the  nature  of  cash  and  stock  dividends.*^  In  the  case  of  a  cash 
dividend  the  amount  to  be  distributed  is  severed  from  the  general 
fond  and  becomes  the  property  of  the  stockholders  pro  rata  as  soon  as 
the  dividend  is  voted,**  while  in  the  case  of  a  stock  dividend  all 
the  formalities  necessary  to  a  valid  increase  of  the  stock  must  be 
complied  with  before  the  stockholders  are  entitled  to  anything,  and 
the  mere  declaration  of  the  dividend  does  not,  therefore,  give  them 
a  vested  right.**    It  is  also  probable  that  the  declaration  of  an  illegal 


for  diatrlbution  should  be  recalled  and 
used  for  the  restoration  of  tbe  de- 
stroyed property,  tbey  would  have  a 
right  to  rescind  it.  See  bIbo  Ford  v. 
Easthsmpton  Bubber  Thread  Co.,  1S8 
Miaw.  S4,  20  L.  B.  A.  96,  35  Am.  8t. 
Bop.  462,  32  N.  E.  1036. 

BVFord  T.  Easthampton  Bubber 
Thread  Co.,  158  Mass.  84,  20  L.  B.  A. 
65,  35  Am.  St.  Bep.  462,  32  N.  E.  1036. 
Bee  criticiBDi  of  this  case  in  McLaran 
V.  Crescent  Planing  Mill  Co.,  117  Mo. 
App.  40,  93  8.  W.  819.  See  also  dictnm 
in  StaatB  v.  Biograph  Co.,  236  Fed.  4S4, 
L.  B.  A.  1917  B  728. 

MStaatB  V.  Biograph  Co.,  Z36  Fed. 
454,  L.  B.  A.  1917  B  7S8;  Terry  v. 
Eagle  Lock  Co.,  47  Conn.  141;  Dock  v. 
Schlichter  Jute  Cordage  Co.,  167  Pa. 
St  370,  31   Atl.  eSfi.     See  also  Mc- 


Iiaran  v.  Crescent  Planing  Mill  Co., 
117  Mo.  App.  40,  93  S.  W.  819,  where 
this  rule  is  referred  to  bu(  the  ques- 
tion is  not  decided. 

Aiid  see  discussion  of  this  subject 
in   15  Mich.  L.  Bev.  432. 

n  Staats  V.  Biograph  Co.,  236  Fed. 
454,  L.  B.  A.  1917  B  728. 

6>Dock  V.  Bchlicbter  Jute  Cordage 
Co.,  167  Pa.  St.  370,  31  Atl.  6B6. 

U  Staats  V.  Biograph  Co.,  236  Fed. 
454,  L.  B.  A.  1917  B  728;  Terry  v. 
Eagle  Lock  Co.,  47  Conn.  141;  Dock 
V.  Schlichter  Juts  Cordage  Co.,  167 
Pa.  St.  370,  31  Atl.  656. 

»*Bee  (3877,  infra. 

U  See  t  3682,  infra. 

As  to  increases  of  stock  generally, 
see  S  i4S7  et  eeq. 
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dividend  may  be  revoked,  as  in  the  case  of  a  dividend  declared  when 
the  corporation  has  no  profits  with  which  to  pay  it.^  And  a  stock- 
holder may  be  estc^ped  to  claim  a  dividend  revoked  for  tJiis  alleged 
reason  by  accepting  payment  of  one  eabsequently  declared  which  is 
expressly  stated  in  the  resolution  to  be  in  lieu  of  the  former  one.*' 

The  ri^t  to  object  to  a  rescisaioo,  may  toe  waived,"  and  may  be 
lost  in  equity  by  acquiescence  and  long  delay  in  asserting  it.* 

§3606.  Effect  of  istsolvtmay.  Since  the  stockholders  of  a  corpora- 
tion have  no  legal  right  to  share  in  its  profits  until  a  dividend  has 
been  declared,  the  right  of  creditors  of  an  insolvent  corporation  to 
have  its  assets  applied  to  the  satisfaction  of  their  claims,  before  any 
distribution  among  the  stockholders,  attaches,  not  only  to  the  capital 
of  the  corporation,  but  also  to  undivided  profits  out  of  which  a 
dividend  mi^t  have  been  declared  if  the  corporation  had  not  become 
insolvent.'*  But  when  a  dividend  has  been  fully  and  lawfully 
declared,  the  stockholders  are  in  precisely  the  same  position  as  other 
creditors.  If  the  corporation  becomes  insolvent  before  the  dividend  is 
paid  or  set  apart,  they  are  entitled  to  share  pro  rata  with  other 
creditors." 

Whrai  dividends  have  not  only  been  declared  out  of  surplus  profits, 

M  Albany   Fertilizer   A    Farm    Im-  «  Terry  v.  Eagle  Lock  Co.,  47  Conn, 

provement  Co.  v.  Arnold,  103  On.  146,  141. 

2B  8.  E.  695.     See  dictum  to  this  ef-   .      eVIn  Terry   v.   Eagle   Lock   Co.,  47 

feet  in  Stants  t.  Biograpli  Co.,  S36  Ctmn.  141,  it  was  held  that  a  enit  by 

Fed.  454,  L.  B.  A.  1917  B  728.  a  atockholder  to  recover  a  stock  divi. 

ST'WIIiere  the  board  of  directors  re-  dend,  brought  a  year  after  a  vote 

Toked   the   declaration   of   a  dividend  rescinding  the  declaration  of  the  divi- 

«n    the  gronnd    that    the   corporation  dend,   was   barred    by   the   plaintiffs 

liad   no  fnniJB  with  which  to  pay  it,  latches,   where   important   transactions 

and  thereafter  declared  another  divi-  had  intervened  and  Stock  had  changed 

dend  for  exactly  the  same  amount,  re-  hands  on  the  basis  of  the  unlnereaaed 

crting   the    illegality    of    the   former  capital.    See  also  Dock  v.  Schtichter 

one,  and  expressly  making  the  pay-  Jute  Cordage   Co.,   167   Pa.  St.   370, 

ment    and   Kcoeptance   of   the   latter  31  Atl.  656. 

one  to  bo  in  lieu  of  the  former  one,  wScott  v.  Dagle  Fire  Co.,  7  Paige 

it  was  held  that  a  Bhareiolder  who  (N.  Y.)  198. 

accepted  payment  of  the  latter  divi-  nHnnt  v.  O'Bhea^  69  N.  H.  600, 

dend  did  so  in  accordance  with  the  45  Atl.  480.    See  also  Ball  v.  Peper 

terms  of  the   resolution   declaring  it,  Cotton  Press  Co.,  141  l£o.  App.  26,  181 

and  was  estopped  from  claiming  pay-  8.  W.  798;  McLsran  v.  Crescent  Plan- 

ment  of  the  first,  even  if  it  was  valid,  ing  Uill  Co.,  117  Mo.  App.  40,  93  8. 

Albftuy   Fertilizer    &    Farm   Improve-  W.  819.    And  see  Allen-Weat  Commia- 

ment  Co.  v.  Arnold,  103   Qa.  14S,  29  eion  Co.  v,  Qwaltney,  90  Ark.  608,  119 

B.  E.  ess.  e.    W.    292,    where  «   claim  for  the 
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but  the  fund  for  their  payment  has  been  set  apart,  and  distinguished 
from  the  general  mass  of  the  company's  funds,  the  fund  so  set  apart 
becomes  a  trust  fund  for  the  payment  of  the  dividends,  and  the 
right  of  the  stockholders  to  receive  the  same  as  against  creditors  of 
the  corporation  is  not  affected  by  the  subsequent  insolvency  of  the 
corporation.'*  This  principle  does  not  apply  where  the  funds  are 
DOt  set  apart  and  appropriated  to  the  payment  of  a  dividend  which 
has  been  declared,  but  under  sncb  circumstances  the  stockholders  are 
not  entitled  to  any  preference  over  the  general  creditors.'*  And  it 
has  been  held  that  merely  crediting  each  stockholder  with  the  amount 
due  him  on  the  books  of  the  corporation  is  not  such  a  setting  apart 
of  the  fand  as  to  make  the  corporation  a  trustee  instead  of  a  mere 
debtor  to  the  atockholdera.'* 

g  3666.  0<HQprilin£:  declaration  and  payment  of  dividenda — In  gen- 
eral. If  the  directors  of  a  corporation  abuse  their  discretion,  and 
fraudulently  or  arbitrarily  refuse  to  pay  a  dividend,  when  the  condi- 
tion of  the  corporation  makes  it  their  duty  to  do  so,  a  court  of  equity 


unoant  of  a.  dividend,  filed  in  inaol- 
venejr  proceedings,  was  dlBollowed  on 
the  ground  that  the  preponderance  (rf 
the  evidence  showed  that  no  such  divi- 
dend had  been  declared. 

nUcLaran  v.  Crescent  Planing 
Hill  Co.,  117  Mo.  App.  40,  S3  S.  W. 
£19;  In  re  Le  Blanc,  14  Hun  (N.  T.) 
S,  aff'd  7fl  N.  T.  598;  Le  Bov  v.  Globe 
Ins.  Co.,  3  Bdw.  Ch.  (N.  T.)  657.  See 
also  Ford  v.  Basthampton  Bnbber 
Thread  Co.,  IH  Mass.  84,  20  L.  B.  A. 
65,    35   Am.   8t.   Bep.   462,   32   N. 


amount  on  fta  books  to  the  debit  of 
profit  and  lost,  and  apportioned  the 
same  among  the  etoekholders  by  fill- 
ing up  and  signing  checks  upon  the 
bank  in  which  the  fun  da  were  de- 
posited for  the  purpose  of  deliverj  to 
each  stockholder  when  called  for. 
Afterwards  there  was  a  disastrous  fire, 
and  the  compau;  became  insolvent 
and  went  into  the  haude  of  a  receiver. 
It  was  held  that  the  fund  was  so 
set  apart  bj  the  company,  and  distin- 
guished  from  the  general  mass  of  its 


1030;  Hnnt  v.  CShea,  69  N.  E.  000,      funds,   that   it   became   a   trust   fund 


45  Atl.  480;  Tan  Djek  v.  McQaadi 
80  N.  T.  38;  Peckham  v.  Van  Wag- 
enen,  88  N.  T.  40,  38  Am.  Bep.  362; 
Lowne  T.  American  Fire  Ins.  Co.,  S 
Paige  (N.  T.)  482. 

In  I*  Boy  V.  Globe  Ine.  Co.,  2  Edw. 
Ch.  (N.  T.)  957,  the  board  of  directors 
of  en  insurance  company  declared  a 
dividend  at  a  time  when  there  were 
surplus  profits  out  of  which  it  was 
proper  to  pay  a  dividend,  ^  fixed 
the  day  for  its  payment,  published 
the  fact  ia  the  newspapers,  carried  the 
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for  the  payment  of  the  dividends,  and 
that  the  stocldioldBrB  were  entitled 
thereto. 

"f  UcLaran  v.  Crescent  Planing 
Mill  Co.,  117  Mo.  App.  40,  93  S.  W. 
818)  Hunt  T.  CShea,  69  N.  H.  000, 
45  Atl.  480;  Lowne  v.  American  Fire 
Ins.  Co.,  6  Paige  (N.  T.)  482;  In  re 
Severn  ft  W.  &  S.  Bridge  By.  Co.,  74 
L.  T.   (N.  8,)   218. 

Win  re  Severn  ft  W.  ft  S.  Bridge 
By.  Co.,  74  L.  T.  (N.  8.)  219. 
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will  compel  them  to  do  90  at  the  suit  of  a  stockholder.^  And  the  same 
is  trae  where  the  statute  expressly  requires  the  payment  of  dividends 
at  certain  fixed  times  provided  there  are  surplus  profits  which  may 


T.  108,  S5  N.  E.  393,  afl'g  23  App. 
Div.  42S,  48  N.  Y.  Supp.  17S;  Kassel 
V.  Empire  Tiow&re  Co.,  —  App.  Div. 
— ,  164  N.  T.  Supp.  1033;  Hiacock  v. 
Lacy,  9  Misc.  578,  30  N.  Y.  Snpp.  860; 
ecoU  V.  Eagle  Fire  Co.,  t  Paige  198. 

Oiegon.  Baillie  v.  Columbia  Oold 
Min.  Co.,  166  Pac.  965. 

Sontli  Dakotft.  Ritchie  v.  People's 
TeL  Co.,  22  8.  D.  598,  119  N.  W.  990. 

Wlaconaln.  Uorey  v.  Fieh  BroB. 
WflgoD  Co.,  108  Wia.  520,  84  N,  W. 


71  United  BtatML  In  re  Brantmaii, 
S44  Fed.  101;  Enapp  v.  6.  Jarvis 
Adams  Co.,  135  Fed.  1008;  Storrow 
T.  Texas  COosol.  CompresB  k  Hann* 
factnring  Aas'n,  92  Fed.  5,  87  Fed. 
613. 

Ocdorado.  See  Belli  n  a  v.  Denver 
Clnb,  43  Colo.  343,  18  L.  B.  A.  (N.  8.) 
733,  06  Pac.  1S8. 

OonnacUcnt,  Been  v.  Bridgeport 
Spring  Co.,  42  Conn.  17;  Pratt  v. 
Pratt,  Bead  t  Co.,  33  Coqd.  446. 

Eentockj.  See  Westerfield-Bonte 
Co.  v.  Burnett,  176  Ky.  188,  196  S. 
W.  477. 

Lonldaiu.  Crichton  v.  Webb  Presa 
Co.,  113  La.  167,  67  L.  B.  A.  76,  104 
Am.  St.  Bep.  500,  36  60.  926. 

Hafne.  ^ear  v.  Boekland-Boek- 
port  Lime  Co.,  113  Me.  2S5,  93  Atl. 
754;  Eazeltine  v.  Belfast  &  M.  L.  B. 
Co.,  79  Ue.  411,  1  Am.  St.  Bep.  330, 
10  Atl.  328;  Belfast  *  M.  L.  B.  Co.  v. 
Belfast,  77  Ue.  44S,  1  Atl.  362. 

Mass.  418,  109  N.  E.  833.  See  also 
Barnard  v.  Vermont  &  M.  B.  Co.,  7 
Allen  512. 

WclligaB.  Knight  v.  Alamo  Mfg. 
Co.,  IBO  Mich.  823,   157  N.  W.  24. 

Minnesota.  Anderson  v.  W.  J. 
Dyer  &  Bro.,  94  Minn.  30,  101  N.  W. 
1061. 

UlSBoail.  Kidd  V.  PuriUna  Cereal 
Food  Co.,  145  Mo.  App.  502,  122  S.  W. 
784. 

Now  Jersey.  Blanchard  v.  Pruden- 
tial Ins.  Co.,  78  N.  J.  Eq.  471,  7B 
Atl.  S33;  Stevens  v.  United  States 
Steel  Corporation,  68  N.  J.  Eq.  373, 
59  Atl.  906;  Laurel  Springs  Land  Co. 
V.  Fougeray,  50  N.  J.  Eq.  756,  26  Atl. 
886,  rev'g  50  N.  J.  Eq.  185,  24  Atl. 
499;  Lawton  v.  BedeU  (N.  J.  Ch.), 
71  Atl.  490. 

New  York.     In  re  Bogers,  161  N. 


iz  V.  Bank  of  England, 
2  B.  ft  Aid.  620. 

Oaoada.  See  Earle  v.  Burland,  27 
Ont.  App.  540. 

"If  directors  wrongfully  refuse  to 
declare  a  dividend  when  one  ought  to 
be  declared,  the  stockholder  may  have 
his  remedy  in  equity."  Knight  v. 
Alamo  Mfg.  Co.,  190  Mieh.  223,  157 
N.  W.  24. 

"The  diraetoTs  mnst  act  honestly 
and  with  discretion  in  the  perform- 
ance of  their  duties,  and  this  principle 
applies  to  their  action  in  the  matter 
of  dividends.  In  a  clear  case  equity 
will  sometimes  compel  a  corporation 
to  declare  a  dividend."  Baillie  v.  O3- 
lumbia  Oold  Min.  Co.,  —  Ore.  — ,  166 
Pac.  966. 

"When  the  right  to  a  dividend  is 
clear,  and  there  are  (unds  from  which 
it  can  properly  be  made,  a  court  of 
equity  will  interfere  to  compel  the 
corporation  to  declare  it.  Directors 
are  not  allowed  to  use  their  powers 
illegally,  wantonly,  or  oppressively." 
Bpear  v.  Bockland-Rockport  Lime  Co., 
113  Me.  285,  93  Atl.  754. 

"Where  dividends  are  withheld  for 
an  unlawful  purpose — to  deprive  a 
particular  stockholder  of  his  rights — 
he  may  have  the  aid  of  equity  for  ade- 
quaite  protection."     Anderson  v.  W. 
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lawfully  be  ao  applied.^  Bpt  it  is  a  well-aettled  principle  that 
whether  or  not  dlvidendB  shall  be  paid,  and  the  amount  of  the  divi- 
dend at  any  time,  is  primarily  to  be  determined  by  the  directors, 


J.  Dyer  k  Bro.,  94  Uian.  30,  101  J*. 
W.  1061. 

"On  complaint  of  the  minority 
Btoekholdera,  and  on  proper  ahowinj!, 
the  court  will  order  the  board  of  di- 
rectors of  a  corporation  to  declare  a 
dividend."  CricMon  v.  Webb  Preas 
Co.,  113  La.  167,  67  L.  E.  A.  76,  104 
Am.  St.  Bep.  500,  36  So.  B26. 

The  conrt  irill  order  the  declaration 
of  a  dividend  at  the  inetanee  of  the 
troatee  in  bankruptcy  of  a  stock- 
holder, where  there  are  Bnrptat  prof- 
its out  (rf  which  it  may  be  declared, 
and  the  directors  are  acting  in  colln- 
rion  with  the  bankrapt  in  withhold- 
ing H  BO  as  to.  prevent  hia  creditors 
from  obtaining  the  money.  In  re 
Brantman,  244  Fed.  101. 

W  In  New  Jersey,  a  statute  expresB- 
ly  makCB  it  the  duty  of  the  directors 
of  a  corporatiNL  to  declare  tegvle-r 
dividends  of  its  aeeumula/ted  profits, 
if  any  exist  after  reserving,  over  and 
above  its  eapitalj  sneh  snro  as  work- 
ing capital  aB  may  be  flxed  by  the 
stockholders.  And  a  stockholder  may 
enforce  this  daty  by  a  suit  in  equity. 
Stevens  v.  United  States  Steel  Cor- 
poration, 66  N.  J.  Eq.  373,  66  Atl. 
009;  Trimble  v.  American  8ngar-Be- 
flning  Co.,  61  N.  J.  Eq.  340,  48  Atl. 
B12;  Grifflng  v.  A.  A.  driffing  Iron 
Co.,  61  N.  J.  Eq.  269,  48  Atl.  910; 
Wilson  V.  American  Ice  Co.,  S06  Fed. 
736. 

"While  the  directors  are  vested 
with  a  discretionary  power  with  re- 
gard to  the  time  and  manner  of  mak- 
ing distribution  of  these  profits,  they 
may  not  improperly  withhold  them." 
Tooker  v.  National  Sugar  Befining 
Co.  of  New  Jersey,  80  N.  J.  Eq,  305, 
84  Atl.  10.   ■ 

The  statntory  rule  as  to  the  time, 
manner  and  ext«nt  of  distribution  ap- 


plies except  in  so  far  as  the  s&me  may 
be  dieplaeed  by  a  rule  laid  down  In 
the  certificate  of  incorporation  or  in 
a  %y-Iaw  adopted  by  a  majority  of  the 
stockholders.  If  it  is  so  displaced, 
then  the  provisions  of  the  certificate 
or  the  by-law  will  control.  Stevens 
V,  United  States  Steel  Oorpoiation, 
68  N,  J.  Eq.  373,  59  Atl.  905;  Wilson 
V.  American  Ice  Co.,  206  Fed.  738. 

Under  the  statute  the  majority  of 
the  stbekholders,  acting  in  good  faith, 
may  control  the  business  of  declar- 
ing dividends,  and  can  limit  the 
power  of  a  single  atoekkolder  to  sue 
for  the  annnal  distribution  of  accu- 
mulated profits  to  cases  of  bad  faith 
or  gross  abase  of  discretion.  Stevens 
V.  United  States  Steel  Corporation,  68 
N,  J.  Eq.  373,  S9  Ail.  905. 

A  bill  filed  by  &  stockholder  under 
this  statute  to  compel  declaration  of 
a  dividend  is  not  demurrable,  where  it 
allegea  that  there  are  accumulated 
profits  not  reserved  for  working  capi- 
tal under  the  statute.  Qriffiug  v.  A. 
A,  Qriffing  Iron  Co.,  61  N.  J.  Eq.  269, 
48  Atl.  910. 

In  the  case  last  cited  the  court  said: 
"The  argument  in  support  of  the 
claim  that  the  bill  Ib  lacking  in  equity 
is  that,  if  the  duty  devolved  by  that 
statute  upon  directors  in  the  respect 
in  question  is  merely  permissive,  the 
purpose  of  the  relief  is  a  decree  to 
control  discretionary  action^  bat,  if 
the  duty  is  mandatory,  complete  relief 
would  be  afforded  by  mandamus  out 
of  a  court  of  law.  It  is  obvious  that 
mandamus  would  not  furnish  complete 
relief,  unless,  perhaps,  in  cases  where- 
accumulated  profits  in  excess  of  re- 
served working  capital  have  been  so 
Bseertained  and  determined  as  to  fix 
the  amount  applicable  to  dividends. 
In  other  cases,  such  as  that  in  hand, 
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and  there  mast  be  bad  faith  or  a  clear  abuse  of  discretion  on  their 
part  to  justify  a  court  of  equity  in  interfering," 


a  diBCOvery  and  accounting  ia  neces- 
sary to  complete  relief.  But,  in  any 
view  of  the  ateXutorj.  provirions  in 
question,  the  right  to  relief  In  equity 
by  eompelling  a  division  of  profits 
among  stoekholdera  is,  I  think,  per- 
fectly settled. "  But  it  will  be  pre- 
Bamed  that  accumulated  profits  re- 
served by  the  directors  are  such  bb 
have  been  directed  to  be  reaerved  as 
working  capital  by  the  stockholders, 
where  nothing  to  the  eontrarj'  ap- 
pears, and  hence  a  stockholder's  bill 
which  attempts  to  have  the  directors 
reqnired  to  distribute  certain  accumu- 
lated proflts  should  allege  such  profits 
are  in  excess  of  the  amount  reserved 
as  working  capital  b^  direction  of  the 
stockholders.  Trimble  v.  American 
Sugar-Beflning  Co.,  61  N.  J.  Eq.  340, 
4S  Atl.  912;  Wilson  v.  Americfin  Ice 
Co.,  206  Fed,  736. 

Where  the  stock  hoi  dere  unani- 
mously adopted  a  by-law  placing  the 
power  lo  declare  or  withhold  divi- 
dends in  the  board  of  directors,  and) 
pursnant  thereto,  the  board,  through 
a  series  of  yean,  used  the  profits  in 
expanding  the  bosiness  without  pac- 
ing dividends,  it  was  held  that  there 
was  a  waiver  by  the  stockholders  of 
the  right  to  invoke  the  aid  of  equity 
to  compel  the  declaration  of  a  divi- 
dend, in  the  absence  of  a  showing  thait 
the  policy  so  adopted  by  the  board 
had  become  Dnreasonalble.  Saynolds 
V.  Diamond  Mills  Paper  Co.,  69  N.  J. 
Eq.  299,  60  Atl.  911. 

This  proviNon  does  not  apply  to 
life  insurance  companies.  Blanchard 
V.  Prudential  Ins.  Co.,  78  N.  J.  Eq. 
471,  79  Atl.  533. 

TTUoitad  8tat«s.  Oibbons  v.  Ma- 
hon,  136  TJ.  8.  S49,  34  L.  Ed.  525,  fiff'g 
4  Mackey  (D.  C.)  130,  G4  Am.  Bep. 
262;  New  York,  L.  E.  ft  W.  B.  Oo.  v. 
NiekalB,  119  U.  S.  2W,  30  L.  Ed.  363; 
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In  re  Brantman,  244  Fed.  101;  South- 
ern Pac.  Co.  v.  Lowe,  23B  Fed.  847; 
Staats  V,  Biograph  Co.,  236  Fed.  454, 
L.  B.  A,  1917  B  728;  Wilson  v.  Amer- 
ican Ice  Co.,  206  Fed.  736;  Bemier  v. 
Oriseom-Spencer  Co.,  161  Fed.  438; 
Schell  V.  Alston  Mfg.  Oo.,  149  Fed. 
439;  Knapp  v.  8.  Jarvis  Adams  Co., 
135  Fed.  1008;  Storrow  v.  Texas 
Conaol.  Compress  &  Manufacturing 
Aas'n,  92  Fed.  5,  87  Fed.  612. 

Alabama.  Wolfe  v.  Underwood,  96 
Ala.  329,  11  So.  344;  Smith  v.  Prafct- 
ville  Mfg.  Oo.,  2S  Ala,  603. 

Oallfomla.  Zellerbach  v.  Alleuberg, 
99  Cal.  57,  33  Pac.  7S6. 

Oolorado.  Bolline  v.  Denver  dub, 
43  Colo.  345,  18  L.  R.  A.  (N.  B.)  783, 
96  Pac.  188. 

OonnecUcat.  Pratt  v.  Pratt,  Bead 
L  Co.,  33  Conn.  446;  FbelpB  v.  Fann- 
ers' &  MeehanlcB'  Bank,  26  Conn.  369. 

IIU110I&  Cratty  v.  Peoria  Law  li- 
brary Ass'n,  219  HI.  51«,  76  N.  E. 
707,  rev'g  120  IlL  App.  596;  Gehrt 
V.  OolUns  Plow  Co.,  1S6  HI.  App.  98. 

Kentucky.  Smith  v.  Southern 
Foundry  Oo.,  166  Ky.  208,  179  8.  W. 
205;  Guthrie's  Trustee  v.  Akers,  157 
Ky.  649,  163  S.  W.  1117. 

LonlBlaiia.  Marks  v.  American 
Brewing  Ool,,  126  La.  666,  52  So.  9S3; 
State  V.  Bank  of  Louisiana,  6  La.  745. 

Mains.  Spear  v.  Bockland-Bock- 
port  Lime  Co.,  113  Me.  285,  93  Atl. 
754;  Belfast  k  M.  L.  B.  Co.  v.  Bel- 
fast, 77  Me.  445,  1  Atl.  362. 

UaTTland.  State  v.  Baltimore  ft  0. 
R.  Co.,  6  Gill  363. 

Hasmclmsetts.  Lee  v.  Fisk,  222 
Mass.  418,  109  N.  E.  833;  Field  v. 
Lamson  ft  Ooodnow  Mfg.  Co.,  102 
Mass.  388,  27  L.  B.  A.  136,  38  N.  E. 
1126. 

UlcUgan.  Hunter  v.  Eotoert*, 
Throp  ft  Co.,  83  Mich.  63,  47  N.  W. 
131. 


d  by  Google 


€h.56] 


Stock  aitd  Sioceholdbbs 


The  mere  (act  that  a  corporation  has  surplos  pro&ta  out  of  which 
a  dividend  might  lawfollj  he  declared  is  not  of  itaelf  snffici^it  ground 
for  a  coort  of  equity  to  compel  the  directors  to  make  a  dividend,  for 


Andereoa  t.  W.  J. 
Djn  ft  Bra,  fi4  Uinn.  30,  101  N.  W. 
1061. 

Kew  Joamey.  JaekBon'a  Adrn'ra  v. 
Newark  Plank  Boad  Co.,  31  N.  J.  L. 
£77;  Blanchud  t.  Pmdentt&l  Ing.  Co., 
«0  N.  J.  Eq.  209,  83  Atl.  220,  rev'g 
78  N.  J.  Eq.  471,  7S  Atl.  S33;  Murray 
y.  Beattie  Mfg.  Co.,  79  N.  J.  £q.  004, 
82  Atl.  1038,  rev  'g  78  N.  J  Eq.  322, 
82  Atl.  103S;  Stevena  v.  UuiUd  States 
StMl  Corporation,  6ft  N.  J.  Eq.  373,  59 
AU.  905;  Fongerar  v.  Cord,  50  N.  J. 
Eq.  185,  24  Atl.  499,  rev'd  in  Laurel 
Springs  Land  Co.  t.  Fongeraj,  SO 
N.  J.  Eq.  796,  26  Atl.  S8fl. 

New  Toric  Burden  v.  Burden,  159 
N.  Y.  287,  64  N.  E.  17,  afl'g  8  App. 
IHt.  leo,  40  N.  T.  eapp.  499;  Bever- 
idge  V.  New  York  El.  E.  Co.,  112  N.  Y. 
1,  2  L.  B.  A.  648,  19  N.  E.  489;  Wil- 
liamB  T.  Weateni  U.  Tel.  Co.,  93  N. 
Y.  1S2;  UcNab  v.  McNab  ft  HstUd 
Mfg.  Co.,  62  Han  18,  16  N.  Y.  8npp. 
448,  ftff'd  133  N.  Y.  887,  31  N.  E.  627; 
Earnaa  v.  BochsBter  ft  G.  Val.  B.  Co., 
4  Abb.  Pr.  (N.  8.)  107;  Ely  v. 
Spragne,   Clarke  Ch.   351. 

Oregon.  Baillie  v.  Columbia  Gold 
Min.  Co.,  166  Pac.  965. 

PinuBylTMilt.  In  te  Goetz'e  Es- 
tate, 236  Pa.  «30,  85  Atl.  65;  Corgan 
V.  George  F.  Ijee  Coal  Co.,  218  Pa. 
386, 120  Am.  St.  Bep.  891, 11  Ann.  Cas. 
838,  67  Att  465;  McLean  v.  Pitts- 
burgh Pl&te  OlasB  Co.,  159  Pa.  St. 
112,  28  AtL  211. 

Teixaa.  Southwestern  Portland  Ce- 
ment Co.  T.  Latta  ft  Happer,  —  Tex. 
Civ.  App.  —,  193  8.  W.  1115;  Biyan 
V.  Stnrgis  Nat.  Bank,  —  Tex.  Qv. 
App.  — ,  90  S.  W.  704. 

^nrgmU.  EanfDMu  t.  Cbsrlottee- 
Tille  Woolen  Milb  Co.,  93  Va.  673,  25 
S.  E.  1003. 

-Wtocouln.       EaUte  ckT  Wella,  15S' 


Wis.  294,  144  N.  W.  174;  Umey  v. 
Fish  Bros.  Wagon  Co.,  108  Wie.  620, 
84  N.  W.  888. 

"The  question  of  whether  dividends 
shall  be  declared  is  ordinarily  one  of 
internal  management  with  wliieh  the 
courts  will  not  interfere."  Baillie  v. 
Columbia  Gold  Min.  Co.,  —  Ore.  — , 
166  Pkc.  965. 

"SiAiject,  of  course,  to  provisions 
in  the  charter,  and  also  to  the  by-laws 
of  the  company,  it  is  for  the  directors  ■ 
to  say  whether  proflte  shall  be  dis- 
tributed to  the  stockholders  or  re- 
tained for  the  purpose  of  the  eorpo- 
rate  buaineee."  Stevens  v.  United 
SUtea  Steel  Corporation,  68  N,  J. 
Eq.  373,  50  Atl.  905,  qnoted  with  ap- 
proval in  Wilson  v.  American  Ice  Co., 
206  Fed.  736. 

Courts  of  equity  are  loath  to  inter- 
fere  with  the  discretion  of  the  direc- 
tors and  a  strong  ease  must  be  made 
for  its  interposition.  BoUins  v.  Den- 
ver Qub,  43  Colo.  345,  18  L.  X.  A. 
(N.  8.)  733,  96  Pac.  188. 

"It  takes  a  very  strong  case  to  in- 
duce a  court  to  order  directors  to 
declare  a  dividend."  Staats  v.  Bio- 
graph  Co.,  236  Fed.  454,  L.  B.  A. 
1917  B.  728. 

The  court  will  in  effect  declare  a 
dividend,  in  a  suit  by  minority  stock- 
holders, by  requiring  the  unfaithful 
majority  to  pay  to  the  minority  He 
aliquot  share  of  moneys  improperly 
taken  from  the  corporate  treasury 
only  where  it  can  say  that  the  powers 
of  the  directors  will  otherwise  be 
abused  to  the  injury  of  the  compUIn- 
iug  stockholders,  and  that  the  circnm- 
etances  clearly  call  for  the  declaration 
of  a  dividend.  Baillie  v.  Ctinmbia 
Gold  Min.  Co.,  —  Ore.  — ,  166  Psi;. 
965. 
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they  have  a  right  to  use  sarplna  profits  to  extend  the  busiQess  of  the 
eorporati(xi,  ot  to  make  improTements,  and  even  to  provide  a  surplus 
fund,  if  it  is  to  the  interests  of  the  corporation  to  do  so,  and  a  court 
of  equity  will  not  interfere  with  or  control  their  discretion  in  deter- 
mining what  the  interests  of  the  corporation  require  in  this  respect, 
unless  there  is  a  clear  abuse  of  discretion."    This  is  ordinarily  true 


n  Unltod  SUtw.  Qibbnns  V.  Uahon, 
138  U.  S.  54»,  34  L.  Bd.  626,  iSt'g  4 
Mackey  (D.  C.)  130,  54  Am.  Bep.  2S2; 
New  York,  L.  B.  ft  W.  B.  B.  v.  Nick- 
hIb,  119  n.  8.  266,  30  L.  Ed.  363; 
Sontheni  Pac.  Co.  v.  Lime,  23*  Fed. 
847;  Union  Pae.  B.  Oo.  v.  Frank,  226 
Fed.  90S,  921;  Wilson  v.  Aiii«rieaii  Ice 
■  Co.,  206  Fed.  736;  Ktiapp  v.  8.  Jar- 
vis  Adams  Co.,  13S  Fed.  1008. 

nilnolK  Oehrt  t.  Collins  Plow  Co., 
156  HI.  App.  96;  Bobertson  v.  H.  B. 
BuekJen  ft  Co.,  107  111.  App.  369. 

Tjw^t»<»ii»  Marke  v.  American 
Brewing  Co.,  126  La.  666,  52  8o.  083. 

Halno.  Spear  v.  Bocklaud-Boek- 
port  Lime  Co.,  113  He.  285,  93  Atl. 
734. 

Mawaclmsttts.     Trefry  v.  Pul 
11«  N.  E.  904. 

imclilgaa.        Honter      v.      Roberta, 
Throp  ft  Co.,  83  Mich.  63,  47  N. 
131. 

How  JoTBOT'.  Blancbard  v.  Prnden- 
tiat  Ins.  Co.,  SO  N.  J.  £q.  209,  83  Atl. 
220,  rev'g  78  N.  J.  Eq.  471,  7fl  Atl. 
S33. 

How  York,  Burden  v.  Burden,  159 
N.  T.  287,  54  N.  E.  17,  aff'g  8  App. 
Div.  160,  40  N,  T.  Supp.  499;  Eey- 
nolda  V.  Bank  of  Mt.  Vernon,  6  App. 
Div.  62,  39  N.  Y.  fiupp.  623,  atf'd  158 
N.  T.  740,  53  N.  E.  1131;  MeNab  v. 
McNab  ft  Harlin  tlig.  Co.,  62  Hun  18, 
16  N.  Y.  Supp.  448,  sff'd  133  N.  Y. 
687,  31  N.  E.  627. 

Texas,  Southweotern  Portland 
Cement  Co.  t.  Latta  ft  Happer,  — 
Tex.  Civ.  App.  — ,  193  6.  W.  1115. 

Vl^lnla.  Kaofman  v.  Cbsrlottes- 
ville  Woolen  MUle  Co.,  93  Va.  673, 
25  8.  E.  1003. 

Morey    V.    Fisb    Bros. 


Wag«n  Co.,  108  Wis.  520,  84  N.  W. 
862. 

Ouiadi»  Earle  v.  Burland,  27  Ont. 
App.  540. 

"Dividends  do  not  necessarily  fol- 
low net  earnings."  Bemier  v.  Oria- 
com-6pencer  Co.,  161  Fed.  438. 

"The  directors  of  sack  corpora- 
tions, having  opportunities  not  ordi- 
narily possessed  ty  othera  <a  knowing 
the  lesourcea  and  condition  of  the 
property  onder  their  control,  are  in 
a  better  position  than  stockholders  to 
determine  whether,  in  view  of  the 
duties  which  the  corporation  owes  to 
the  public,  and  of  all  its  liabilitie«, 
it  will  be  prudent,  in  any  particular 
year,  to  declare  a  dividend  upon 
stock.  While  their  authority  in  re- 
spect of  these  matters  may,  of  codtbo, 
be  controlled  or  modified  by  the  com- 
pany's charter,  and  while  the  power 
of  the  courts  may  be  invoked  for  the 
protection  of  stockholdera  against  bad 
faith  Qpon  the  part  of  the  directors, 
we  shonld  hesitate  to  assume  that 
cither  the  legislature  or  the  parties  In- 
tended to  deprive  the  corporation,  by 
its  managers,  of  the  power  to  protect 
the  interests  of  alt,  including  the  pub- 
lic, by  using  earnings  when  neceBsary, 
or  when,  in  good  faith,  believed  to  be 
necessary,  for  the  preservation  or  im- 
provement of  the  property  intruated 
to  its  control."  New  York,  L.  E.  ft 
W.  B.  Oo.  V.  Nickals,  119  TJ.  8.  296, 
30  L.  Ed.  363. 

The  corporate  offieera  may  use  the 
profits  for  the  development  of  the 
business  ao  long  as  they  do  not  abuae 
their  discretionary  power,  or  violate 
the  charter,  or  the  coutraeta  made  as 
to  profits  with  particular  classes   of 
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even  in  the  case  of  preferred  stock  oa  which  a  dividend  Ib  required 
to  be  paid  each  year  out  of  the  net  profits  of  the  company,"  or  where 
the  statute  requires  the  annual  distribution  by  the  corporation  of 
the  whole  of  its  accumulated  profits  after  setting  off  an  amoont 
required  to  be  fixed  by  the  stockholders  as  working-  capital.**  And  of 
course,  under  such  a  statute  it  is  proper  to  reserve  the  amount  so 
set  (rff." 


atoekholdert.  ^lear  v.  Bockland- 
Boekport  Ume  Co.,,  118  Ue.  2&5,  S3 
AtL  754. 

It  waa  laid  in  a  New  Jersey  case:. 
"Id  c«aes  where  tbe  power  o£  the 
direcfors  of  a  corporation  are  irithont 
limitation,  and  iree  from  restraint, 
they  axe  at  liberty  to  exercise  a  very 
liberal  discretion  aa  to  what  diapoei- 
tion  ehall  be  made  of  the  gains  of  tho 
business  at  the  corporal  ion.  Their 
power  over  them  is  absolute  ho  long  as 
they  act  In  the  exercise  of  sn  honeet 
judgment.  They  may  reserve  of  them 
whatever  tbeir  judgment  approves  as 
ueeesaary  or  jodiclous  for  repairs  and 
improvements,  and  to  meet  contin- 
gencies, both  preaent  and  prospec- 
tive." Park  V,  Grant  Locomotive 
Works,  40  N.  J.  Eq.  114,  3  Atl.  182. 

But  they  cannot  a&t  unreasonably 
and  opprearively.  Where  an  ordi- 
nary trading  company  sets  apart  from 
profits  a  reserve  fund  far  exceeding 
the  amount  neeeasary  for  that  pur- 
pose, and  particularly  when  it  has  In- 
vested the  same  in-  unauthorized  and 
bazardoaa  investments,  a  court  of 
equity,  at  the  instance  of  minority 
atockboldera,  will  order  a  distribution 
among  stockholders  of  all  except  a 
reasonable  reserve  fnnd.  Barle  v.  Bur' 
land,  27  Ont.  App.  540. 

A  stockholder  who  participates 
without  Objection  in  dividends  due  to 
tbe  retention  of  a  large  surplus  by 
the  corporation  cannot  thereafter  com- 
plain of  such  retention  or  compel  the 
diatribation  of  such  surplus.  Marks 
v.  American  Brewing  Co.,  126  La.  066, 


7»  Bee  I  3757,  infra, 

ID  Such  a  statute  requires  only  that 
"such  part  of  its  accumulated  anrplue 
shall  be  so  distributed  as  the  directors 
iu  good  faith,  exercising  a  sound  dis- 
cretion, adjudge  capable  of  being  sur- 
rendered by  the  corporation  to  the 
etockhiMers  without  injury  to  its 
business."  Stevens  v.  United  States 
Steel  Corporation,  68  N.  J.  Eq.  373, 
59  Atl.  905. 

■1  In  New  Jersey,  a  statute  express- 
ly allows  corporations  to  reserve,  over 
and  above  their  capital,  such  sum  aa 
a  working  capital  as  may  be  ^ed  by 
the  stockholders.  Bay n olds  v.  Dia- 
mond Mills  Paper  Co.,  69  K,  J.  Eq. 
299,  60  Atl.  941;  Stevens  v.  ITnited 
States  Steel  Corporation,  68  N-  J. 
Eq.  373,  59  Atl.  905;  Trimble  v.  Amer- 
ican Sugar-Beflning  Co.,  61  N.  J.  Eq. 
340,  48  Atl.  912;  flrifflng  v.  A.  A.  Grif- 
fing  Iron  Co.,  61  N.  J.  Eq.  269,  48 
Atl.  910;  Wilson  v.  American  lee  Oo., 
206  Ted.  738. 

Primarily  it  is  a  function  of  the 
BtockhoIdeiB  to  fix  the  amount  to  be 
reserved,  but  they  may  confer  this 
power  upon  the  directors  by  a  provi- 
sion in  the  certificate  of  incorporation 
or  the  by-laws.  Bassett  v.  United 
States  Cast  Iron  Pipe  k  Foundry  Co., 
74  N.  J.  Eq.  66B,  70  Atl.  929,  afl'd  75 
N.  J.  Eq.  530,  73  Atl.  514. 

The  power  given  to  the  stockholders 
hy  the  statute  to  fix  the  amount  re- 
served is  absolute,  and  it  is  dieretion- 
ary,  and  so  long  as  the  capital  re- 
served is  retained  for  the  benefit  of 
the  whole  company,  a  court  of  equity 
will  not  interfere  with  their  action. 
6(777 
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It  has  been  held  that  s  contract  or  statute  whieh  reqnixes  the 
distribatioQ  of  net  profits  or  accumulated  profits  as  dividendfl  should 
be  construed  to  include  only  net  gains  which  have  been  actually 
realized,  or  which  can  be  quickly  realized  without  loss  by  a  sale  of 
the  assets  representing  the  profits,  or,  in  other  words,  should  include 
only  profits  which  exist  practically  in  cash,  that  is,  in  the  form  in 
which  tbey  must  be  paid  out ;  and  that  securities  tahm  by  the  corpora- 
tion in  the  ordinary  coarse  of  business  are  not  to  be  considered  where 
they  are  not  yet  due  and  could  not  be  converted  into  cash  except 
at  a  price  much  less  than  that  which  the  corporatioa  gave  for  them." 

Even  if  the  existence  of  preferred  cumulative  stock  imposes  upon 
the  directors  a  duty  in  respect  to  the  declaration  of  dividends  on 
c(»nmon  stock  which  woold  not  otherwise  exist,  their  duty  to  care  for 
the  inta%3t«  of  the  corporation  is  the  paramount  one,  and  they  are 
not  bound  at  all  times  or  at  stated  times  to  pay  out  all  profits  which 
may  be  capable  of  application  to  dividends  on  the  common  stock,  in 
payment  of  such  dividends,  in  order  to  prevent  the  possibility  of 
snch  profits  being  absorbed  in  the  future  by  the  preferred  stockbold- 
era.*' 

"It  is  the  duty  of  the  directors,  in  determining  the  amount  of 
net  earnings  available  for  the  payment  of  dividends,  to  take  into 
account  the  needs  of  the  company  in  its  business  and  sums  necessary 
in  the  <q)eratiott  of  its  business  until  the  income  from  further  opera- 
tions is  available,  the  amount  of  its  debts,  the  necessity  or  advisability 
of  paying  its  debts,  or  at  least  reducing  them  within  the  limits  of 
the  company's  credit,  the  preservation  of  its  capital  stock  as  repre- 

Lillard   V.  Oil,  Paint  ft  Drug  Oo.,  70  Refining  Co.,  SI  N.  J.  Eq.  340,  48  Atl. 

I^  J.  Eq.  197,  5S  Atl.  188,  56  Atl.  254.  912. 

When    the    by-laws    autberiM    the  It  it  not  illegal  for  the  direeton  to 

*"  directors  to  determine  the  Bmonnt  to  pursue  a  poliej  to  seenre  stability  in 

be  reserved,  their  power  to  determine  the  dividend  rate  by  making  the  earn- 

■the  amount  of  dividends  ie  absolute  so  inge  of  prosperous  years  help  out  the 

long  M  they  aet  in  the  exercise  of  an  deficiencies   of   other   years.     Unrmy 

honest  judgment.    Murray  v.  Beattie  v.  Beattie  iilg.  Co.,  79  N.  J.  Eq.  604, 

Mfg.  Co.,  79  N.  J.  Eq.  604,  83  Atl.  82  Atl.  1038,  rav'g  79  N.  J.  Eq.  322, 

1038,  rev'g  79  N.  J,  Eq.  322,  82  Atl.  82  Atl.  1038. 

1038;  Wilson  v.  American  lee  Co.,  206  UPark  v.  Onnt  Locomotive  Works, 

Fed.  736.  40  N.  J.  Eq.  114,  3  Atl.  16S,  approved 

And  nnder  this  statute  the  mere  fact  in  Stevens  v.  United  States  Steel  Ciw- 

that  a  corporation  has  a  large  surplas  poration,  68  N.  J.  Eq.  373,  59  Atl.  905. 

is  not  sufficient,  of  itself,   to  give   a  MStevens    v.    United    States   Steel 

single  stockholder  a  right  to  come  into  CorporatioD,  6ft  N.  J.  Eq.  373,  59  AtL 

eonrt  and  compel  a  dividend  of  that  S05. 
sarplos,     Trimble  v.  American  Sugar- 
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sented  in  the  assets  of  the  company  aa  a  fund  for  tlie  protection  of 
its  creditors,  and  the  character  of  its  surplus  assets,  whether  cash, 
credits  or  merchandise."'*  It  has  been  said  that  whether  money 
on  hand  is  to  be  r^arded  as  net  earnings  out  of  which  dividends 
should  be  paid  "depends  usually  on  several  considerations — ^is  a  rela- 
tive question — not  always  susceptible  of  clear  demonstration — and  is 
a  matter  to  &  considerable  e^ent  of  good  judgment  in  conducting  the 
company's  business  and  of  good  faith  in  upholding  its  contracts  on  the 
part  of  directors.""  And  that  "the  apportionment  of  net  earnings 
to  the  payment  of  cash  dividends,  stock  dividends,  increase  of  capital, 
reserve  or  contingent  fund,  or  to  provide  for  future  obligations,  is 
largely  one  of  policy,  intrusted  to  the  discretion  of  the  directors, 
which,  when  honestly  and  intelligently  exercised,  will  not  be  lightly 
overruled. "  •"  "When  a  corporation  has  a  surplus,"  it  was  said  in 
a  New  York  case,  "whether  a  dividend  shall  be  made,  and  if  made, 
how  moch  it  shall  be,  and  when  and  where  it  shall  be  payable,  rest 
in  the  fair  and  honest  discretion  of  the  directors  uncontrollable  by 
the  courts."  "  "The  principle  to  be  applied  is  that  which  shall  secure 
the  observance  of  good  faith  on  the  part  of  the  directors. " ••  "The 
trustees  are  chosen  by  the  shareholders,  to  exercise  their  best  judg- 
ment, depending  upon  their  knowledge  of  the  affairs  and  condition 
of  the  company,  and  when  that  has  been  done,  the  courts  do  not  under- 
take to  control  their  action,  although  they  might  differ  in  their  views 
of  the  proper  management  to  be  adopted  and  followed."** 

§3657.  — JnriBdietioii  and  praoedtir«.  "A  proceeding  to  compel 
directors  to  declare  and  pay  a  dividend  is  of  an  equitable  nature,  and 

MThomu  V.  Matthews,  04  Ohio  St.  K.  T.  App.  Dlv.  81,  147  N.  7.  Snpp. 

Z2,  L.  B.  A.  1917  A  1068,  113  N.  E.  38S;  McNab  v.  HcNab  ft  Harlin  Hfg. 

6W.  Oo.,  K  Hun  (N.  T.)  18, 16  N.  Y.  Sopp. 

»Hizeltii>e  v.  BelfMt  ft  M.  E.  Co.,  448,  aff'd  133  N.  T.  687,  31  N.  B. 

79   Me.  411,   1   Am.   St.  Bep.  330,   10  637. 

AtL    326,    quoted    with    approval   in  "The  officers  of  a  ecwporatlou  are 

luecbo  V.  Mid'Coatinent  Development  iaveated  with  a.  dlieretioiuuy  power  as 

Co.,  94  Kan.  370,  Ann.  Caa.  1917  B  546,  to  the  time  and  manner  of  di»tKbntlng 

146  P«c.  1014.  iU  proflta."    epear  v.  Boehland-Bock- 

•>  Gveelsior  Water  ft  Mining  Co.  v.  port  lime  Co.,  113  Me.  286,  93  Atl. 

Pieree,  90  Oal,  131,  27  P«e.  44,  quoted  764. 

with  approval  in  Zellert>aeh  v.  Allen-  H  McNab  v.  McNab  ft  Hai-Ua  Mfg. 

berg,  B9  Cal.  57,  33  Pac.  786.  Oo.,  82  Hnn  (N.  T.)  18, 16  N.  T.  Bupp. 

■TWilliama  v.  Wertern  U.  Tel.  Oo.,  448,  aff'd  133  N.  T.  687,  81  N.  K 

03  N.  Y.  162,  qnoted  with  approval  in  627. 

Equitable  Life  Asrar.  Society  v.  ITnlon  U  McNali  v.  McNab  ft  BarHn  Mfg. 

Pae.  R.  Co.,  212  N.  Y.  360,  L.  E.  A.  Co.,  62  Hon  (N.  Y.)  18,  16  N.  T.  Snpp. 

1915  D  1008,  106  N.  E.  92,  aff'g  162  446,  atf'd  133  N.  Y.  087,  31  N.  £.  QS7. 


d  by  Google 


§3657] 


Pbivate  Cobpobations 


[Ch.56 


a  court  of  equity  is  the  proper  tribunal  in  which  to  institute  the 
action.""*  Mandamus  will  not  lie  for  that  purpose.'^  The  corpora- 
tion is  a  proper  party  to  such  a  suit." 

If  the  3uit  is  brought  by  a  single  stockholder  for  the  benefit  of 
himself  and  all  other  stockholders  in  bis  class,  he  must  allege  either 
that  an  application  has  been  made  to  the  directora  to  declare  the 
dividend  sou^t  for,  or  some  reason  why  such  an  application  would 
be  ineffectual  if  there  were  any  funds  to  divide."  A  mere  allegation 
that  he  has  demanded  payment  of  the  amount  claimed  to  be  due  him 
individually  under  his  own  contract  is  insufficient.**    But  no  demand 

MCratty  v,  Peoria  Law  Library 
Asa'n,  219  111.  516,  79  N.  E.  707,  tev'g 
120  111.  App.  596.  See  also  In  re 
Ooetz'a  Estate,  236  Pa.  630,  85  Atl. 
65,  336  Pa.  638,  85  Atl.  87. 

"For  neglect  or  refusal  by  the  of- 
ficers of  the  corporation  to  perform  a 
corporate  function,  as  to  the  declara- 
tion of  the  dividend,  or  as  to  the 
distribution  of  funds  asserted  to  be 
legally  or  equitably  applicable  to  divi- 
dends, relief  must  be  sought  by  an  ap- 
propriate suit  in  equity,  in  which  the 
chancellor  may,  while  avoiding  inter- 
ference with  the  exercise  ot  a  due 
diser»tion  by  corporate  officers,  yet 
enforce  the  performance  of  a  legal 
corporate  duty."  American  Steel 
Foundries  v.  Lazear,  204  Fed.  204. 

"The  right  of  preferred  and  com- 
mon stockholders  to  a  declaration  of 
dividend  is  one  of  purely  equitable 
cognizance."  Lee  v,  Fisk,  222  Mass. 
418,  109  N.  E.  833. 

An.  agreement  to  declare  and  pay 
dividends  monthly  can  only  be  en- 
forced in  a  court  of  eqnity.  Corgan 
V.  George  P.  Lee  Coal  Co.,  218  Pa. 
386,  120  Am.  St.  Rep.  881,  11  Ann. 
Cas.  838,  67  Atl.  655. 

»1  Bex  V.  Bank  of  England,  2  B. 
&  Aid.  620. 

WThe  corporation  is  a  proper 
party  to  such  a  suit,  and  should  be 
made  a  defendant  rather  than  a  plain- 
tiff. Stevens  v.  United  States  Steel 
Corporation,  68  N.  J.  Eq.  373,  59  Atl. 
905.     In  this  case  the  necessity  for 


joining  dlreetors  was  not  determined 
on  demurrer  because  their  nonjoinder 
naa  not  assigned  as  cause  of  demnr- 

In  Laurel  Springs  Land  Co.  t. 
Fougeray,  50  N.  J.  Eq.  756,  36  Atl. 
SSO,  wbich  was  a  suit  by  a  stock- 
holder, it  is  said:  "Generally  suits  to 
compel  the  declaration  of  dividends 
must  be  in  the  name  of  the  corpoYa- 
tion,  but  where  the  corporation  is  a 
defendant  and  the  majority  of  direc- 
tora are  parties  charged  with  fraud 
in  this  very  respect,  the  suit  will 
proceed  .to  a  decree  upon  tbe  com- 
plainant's rights."  This  statement 
was  quoted  with  approval  in  Lawton 
v.  Bedell  (N.  J.  Ch.),  71  Atl.  490,  and 
in  Maeder  v.  BufFalo  BOl's  Wild  West 
Co.,  132  Fed.  280,  which  were  also 
suits  by  stockholders. 

W  Wilson  V.  American  Ice  Co.,  20S 
Fed.  736;  Maeder  v.  Buffalo  Bill's 
Wild  West  Co.,  133  Fed.  280;  Win- 
stead  V.  Heame  Bros.  &  Co.,  —  N.  O. 
— ,  92  S.  E.  613;  Baillie  v.  Columbia 
Gold  Min.  Co.,  —  Ore.  — ,  186  Pac. 
965. 

One  or  the  other  allegation  is  es- 
sential. Spear  v.  Bockland-Bockport 
Lime  Co.,  113  Me.  285,  93  Atl.  754. 

**SpeaT  V.  Bockland'Bockport  Lime 
Co.,  113  Me.  285,  93  At).  754. 

A  mere  allegation  that  the  com- 
plainant has  frequently  demanded  of 
the  directors  that  such  dividends  be 
declared  and  that  such  demands  have 
been    refused,    though    meetings    of 
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is  neceasary  where  it  appears  that  it  would  not  have  been  granted 
had  it  been  made.^ 

Since  the  trustee  in  bankruptcy  of  a  stockholder  succeeds  to  the 
latter's  title  to  the  stock,  he  may  maintain  a  proceeding  to  compel 
the  declaration  of  a  dividend  where  the  stockholder  could  have  done 
so.  The  bankrupt  cannot  object  to  the  matter  being  determined 
Bummarily  in  the  bankruptcy  court,  and  the  corporation  waives  any 
abjection  to  that  mode  of  procedure  by  failing  to  raise  it  in  the  trial 
court.'* 

It  is  sometimes  provided  by  statute  that  the  holders  of  a  certain 
percentage  of  the  stock  of  a  corporation  which  has  not  paid  any 
dividends  for  a  specified  number  of  years  may  apply  for  the  dissolu- 
tion of  the  corporation  and  the  appointment  of  a  receiver  on  that 
groond."  It  has  been  held  that  the  purpose  of  such  a  provision  is 
to  prevent  the  freezing  ont  of  minority  stockholders  by  the  suspension 
of  dividends,  and  that  it  does  not  operate  to  take  away  from  the 
stockholders  the  right,  by  unanimous  consent,  to  manage  the  business 
in  any  legitimate  manner  most  conducive  to  its  consent;  and  tiiat  a 
stockholder  who  has  never  demanded  that  a  dividend  be  declared  or 
endeavored  to  have  one  declared,  but  who,  on  the  contrary,  in  his 
capacity  as  a  director,  has  consented  to  the  use  of  the  surplus  earn- 
ings in  the  enlargement  of  the  business,  cannot  take  advantage  of 
the  act.** 

g  3658.  DiTidendg  payable  oat  of  profits  only — General  rule.  It  is 
a  well-settled  principle  that,  as  between  the  stockholders  of  a  corpora* 
tion  and  its  creditors,  the  assets  of  the  corporation  are,  in  a  sense,  a 
trust  fund  for  the  payment  of  its  debts,  and  they  cannot  lawfully  be 
distributed  among  the  stockholders,  even  in  part,  to  the  prejudice  of 
creditors.  Furthermore,  the  amount  of  the  capital  stock  of  corpora- 
tions is  very  generally  fixed  by  their  charters  or  by  a  general  law, 
and  both  the  state  and  each  stockholder  of  the  corporation,  as  well 
as  its  creditors,  have  the  ri^t  to  insist  that  it  shall  not  be  reduced  or 

stockholders  and  directors  have  been  &  Co,,  83  Mieh.  63,  47  N.  W.  13L 

held  since  sneh  demands,  is  not  saf-  «6  In  re  Brantm&n,  244  Fed.  101. 

ficicntly  specific.    Wilson  v,  American  97  Pnb.  Laws  1B13,  c.  147,  aa  amend- 

lee  Co.,  206  Fed.  736.  ed  by  Pnb.  Laws  1915,  c.  137.    Win- 

HAs     -nheTe    a    majority     of     t)ie  stead  v.  Hearue  Bros,  ft  Co.,  —  N.  C. 

directors   are    witnesaeB    at    the    trial  — ,  92  S.  E.  SIS. 

and  testify  'that  they  would  not  have  MWinstead  v.  Hearne  Bros,  ft  Co., 

declared  a  dividend  if  a  request  had  —  N.  C.  — ,  92  S.  E.  613. 
been  made.    Hunter  v.  Boberts,  Throp 
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impaired  by  any  distribntiou  among  the  stockholders.  It  is  a  settled 
mle,  therefore,  even  in  the  absence  of  any  statutory  provision,  that 
a  corporation  cannot  lawfully  declare  dividends  oat  of  its  capital 
stock,  and  thereby  reduce  the  same,  or  out  of  assets  which  are  needed 
to  pay  the  corporate  debts.  They  can  be  declared  only  ont  of  surplns 
profits."   And  this  is  equally  true  of  dividends  <hi  ordinary  preferred 


M  united  aUMB.  Uobile  &  O. 
Oo.  V.  Teiinea«ee,  153  U.  8.  486,  496, 
38  I^  Bd.  7»3,  797;  Warren  v.  Sing, 
108  n.  8.  389,  27  L.  Ed.  769;  In  re 
BrftBtman,  E44  Fed.  101;  Spencer  y 
Lowe,  198  Fed.  961;  In  re  Eeas  Gb. 
131  Fed.  232;  Leaiy  v.  ColambU 
Biver  t  P.  8.  Nav.  Co.,  82  Fed.  775; 
Uun  T.  MillB,  6  Bise.  98,  Fed.  Oaa. 
No.  »fi7i;  Wood  V.  Dnmmer,  3  Mason 
308,  Fed.  CM.  No.  17,944. 

Aitamw.  Corn  v.  Skillern,  75 
Ark.  148,  87  8.  W.  142. 

OUUOtnla.  Uartin  v.  Zellerbach, 
38  Ca].  300,  90  Am.  Dee.  365. 

OoDOrecUcDt.  Union  &  N.  H.  Trnat 
Co.  v.  TaintoT,  85  Conn.  452,  83  Att. 
697;  Bishop  v.  Bishop,  81  Gbnn.  509, 
71  AtL  683;  Bmith  t.  Dana,  77  Oonn. 
643,  69  L.  B.  A.  76,  107  Am.  St.  Bep. 
51,  60  AtL  117. 

DaUmn.  Kingston  t.  Home  Life 
Ins.  Co.,  —  Del.  Cli.  — ,  101  Atl.  89»; 
Bryan  V.  Aiken,  —  Del  (a. —,  88  AiU. 
817. 

OMCEik.  Crawford  v.  Boney,  130 
Gju  515,  61  S.  E.  117;  Beid  y.  Eaton- 
ton  llfg.  Co.,  40  Qa.  98,  2  Am.  Bep. 


Cratty  v.  Peoria  Iaw 
Library  Abb'd,  219  IlL  516,  76  N.  E. 
707,  rev'g  on  other  grounds  120  lU. 
App.  506;  Pease  v.  CMea^  Crayon 
Co.,  170  ni.  App.  234;  Hamblock  v. 
Clipper  lAwn  Mower  Co.,  148  HL  App. 
618. 

todUaa.  IVieke  v.  Angemeier,  53 
Ind.  A;  p.  140,  101  N.  E.  329;  Bing- 
bam  T.  Marion  Tnut  Co.,  27  lad.  App. 
247,  61  N.  E.  20. 

low*.  Hobbard  ▼.  Weare,  79  Iowa 
678,  44  N.  W.  015. 

ITinwir        Insebo  v.  Hid  .Continent 


Development  Co.,  94  Ean.  370,  Ann. 
Oas.  1917  B  546,  146  Pac.  1014;  Salina 
Mercantile  Oo.  v.  Stiefel,  82  Ean.  7, 
107  Pnc.  774;  Hoggett  v.  ^tna  Build- 
ing t  Loan  Ass'n,  78  Kan.  71,  96  Pao. 
52. 

EHitnckT.  Westerfleld-Bonte  Co. 
V.  Burnett,  176  Ky.  188,  195  8.  W. 
477;  Smith  v.  Southern  Foundry  Co., 
166  Ky.  208,  170  8.  W.  205;  Frank- 
Kn  V.  Caldwell,  123  Ky.  528,  29  Ky. 
L.  Bep.  935,  96  8.  W.  605;  Taylor  v. 
Com.,  lie  Ky.  731,  75  &  W.  244; 
Sumrall  t.  Oommerelal  Bldg.  Trust's 
Assignee,  106  Ky.  260,  44  L.  B.  A. 
050,  00  Am.  St.  Bep.  223,  50  8.  W. 
69;  Qrant  v.  Southern  Contract  Co., 
104  Ky.  781,  47  8.  W.  1091;  Amer- 
ican Wire  Nail  Oo.  v.  Qedge,  06  Ky. 
513,  29  &  W.  353;  Citizens'  Nat.  Bank 
V.  Dronillard,  6  Ky.  L.  Bep.  588  (ab- 
Btract). 

Lonliilaiifc  Tan  VIeet  v.  Evange- 
line Oil  Co.,  129  La.  406,  56  80.  343. 

M«r«r-Tniimttff  Field  v.  lAmEon  A 
Ooodnow  Mlg.  Co.,  162  Mass.  388,  27 
L.  B.  A.  136,  38  N.  E.  1126. 

mchlgan.  Knight  v.  Alamo  Mfg. 
O0-,  190  Mieh.  223,  157  N.  W.  24; 
Detroit  Trust  Oo.  v.  Goodrich,  175 
Mioh.  168,  Ann.  Cos.  1915  A  821,  141 
N.  W.  882;  American  Steel  ft  Wire 
Co.  V.  Eddy,  130  Mich.  266,  89  N.  W. 
952;  Lockhart  v.  Van  Alstyne,  31 
Mich.  76,  18  Am.  Bep.  156. 

HlmiMOta.  Booth  v.  Union  Fibre 
Co.,  162  N.  W.  677. 

UtolMlppL  Adams  v.  Delta  ft 
Pine  L«nd  Co.,  80  Miss.  817,  42  So. 
170. 


Ooleman  v.  Bodth,  268 
Mo.  64,  186  S.  W.  1021;  Shields  v. 
Hobart,  172  Mo.  491,  95  Am.  St.  Bep. 
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stoek.^    la  many  jurisdictions  this  role  has,  in  somewhat  varying 
langnage,  been  expressly  declared  by  statute.* 


589,  7S  S.  W.  669;  Kidd  v.  PoriUna 
Ctnal  Food  Co.,  145  Mo.  A.pp.  502, 
122  8.  W.  7S4;  Lapale?  v.  Uerehutts' 
Bank  of  Jefferson  Citj,  105  Mo.  App. 
88,  78  8.  W,  1005;  Slayden  t.  H.  J. 
8eip  CobI  Co.,  25  Mo.  App.  439. 

Kew  Hunpaiun.  Walker  v.  Wal- 
ker, 68  N.  H.  407,  39  Atl.  432. 

Kow  Jnwr.  WilliamB  v.  Boiee, 
38  N.  J.  Eq.  364. 

Haw  To^  Boberta  v.  Boberta- 
Wiefca  Co.,  184  N.  T.  257,  3  L.  E.  A. 
{N.  a.)  1034,  112  Am.  St.  Rep.  607, 
6  Ann  Caa.  213,  77  N.  E.  13,  rev'g 
108  App.  DiT.  118,  92  N.  T.  Bopp. 
387;  Hnghea  t.  Vermont  Coppar  Uln. 
Co.,  72  N.  T.  207;  CottreU  v.  Albany 
Card  ft  Paper  Mfg.  Go.,  142  App.  Kv. 
14e,  126  N.  Y.  Sopp.  1070;  Berryman 
V.  Bankera'  Ufa  Dia.  Co.,  117  App. 
Div.  730,  102  N.  Y.  Snpp.  695;  People 
V.  Enight,  96  App.  Biv.  120,  89  N.  T. 
Supp.  72;  Colnmbua  Trust  Oo.  t-  Uo- 
ahier,  51  Miae.  270,  100  N.  T.  Snpp. 
1066,  aff'd  121  App.  Div.  906,  106  N. 
T.  Supp.  1181,  aff'd  193  N.  T.  660,  ft? 
N.  E.  1117. 

Ohio.  Th'omoa  v.  Matthews,  94  Ohio 
St.  32,  L.  B.  A.  1917  A  1068,  113  K. 
E.  eS9;  Miller  t.  Ratterman,  47  Ohto 
St.  141,  84  N.  E.  496. 

FoDDa^TanU.  Loan  Society  of 
Philadelphia  v,  Baveiiaon,  848  Pa.  407, 
94  Atl.  121;  Warren  v.  Queen  ft  Co., 
840  Pa.  154,  87  Atl.  695;  Oomell  v. 
Seddiuger,   237   Pa.  389,   85   Atl.  446. 

Bhods  Uand.  Taft  v.  Hartford,  P. 
A  F.  B.  Co.,  8  B.  I.  310,  5  Ajd.  Bep. 
675. 

SooUi  OaroUua.  See  O'Shielda  v. 
UnioB  Iron  Fonndry,  93  8.  C  393, 
76  8.  E.  1098. 

Vatmont.  C&affee  v.  Entlaud  B. 
Co.,  55  Vt.  110. 

TkglBl*.  Drewry,  Hnghaa  Oo.  t. 
Throckmorton,  98  S.  E.  818. 

Birch  V.  Cropper,  14  App. 


Cas.  S2S;  Id  re  National  Funds  Aasnr. 
Co.,  10  Ch.  Div.  118. 

"Under  the  name  of  divldeiida 
there  can  be  no  lawful  diviaion  of  aa- 
sets  and  capital  that  would  impair  the 
rights  of  creditors."  In  re  Haas  Co., 
131  Fed.  232. 

The  mere  fact  that  the  aaaets  still 
remain  equal  to  the  liabilities  will 
not  JQvtify  a  dividend  paid  out  of 
capital.  CoHreU  t.  Albany  Card  A 
Pt^er  Mfg.  Co.,  1*S  N.  T.  App.  Div. 
H8i  186  N.  Y.  Supp.  1070. 

In  an  aetios  to  recover  dividends, 
the  temlntiona  directing  the  payment 
of  the  dividends  out  of  profits  with 
proof  that  such  dividends  were  paid 
to  all  the  other  stoekholders,  makes 
a  prima  facie  ease  for  plaintiff  that 
there  were  profits  out  of  which  sneh 
dividends  could  be  paid.  Peaae  v. 
Chicago  Orayon  Co.,  170  HI.  App.  334. 

Judgment  had  been  rendered  that 
dividends  had  been  regularly  declared 
by  a  corporation.  For  such  dividend 
the  corporation  bad  given  a  note,  and 
«pon  suit  on  such  note  tbe  corpora- 
tion entered  the  defense  that  the  divi- 
dends had  not  been  earned  in  fact, 
but  through  fictitious  inventories  the 
appearance  of  Bueh  earnings  had  been 
accomplished.  The  court  held,  how- 
ever, that  the  corporation  could  not 
be  permitted  to  maintain  such  defense 
until  the  judgment  referred  to  had 
been  either  modified  Or  reveraed.  Cam- 
den Nat.  Bank  v.  Friea-BresUn  Co., 
214  Pa.  395,  63  AM.  1022. 

1  See  g  3752,  infra. 

■  OaUfomla.  Tapscott  v.  Mexican 
Colorado  Biver  Land  Co.,  153  Cal. 
664,  96  Pac.  271;  Baldwin  v.  MUler 
ft  Lux,  152  CoL  454,  92  Pac.  1030; 
Sebaakc  v.  Bagle  Antomatic  Can  Co., 
130  Cal.  472,  67  Pac.  759,  63  Pae. 
1085;  Excelsior  Water  ft  Mining  Co. 
V.   Pierce,  90   Cat   181,  27  Pa«.  Mj 
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Wliile  it  is  a'fnnction  of  the  board  of  directors  to  determine 
whether  net  earnings  or  surplus  exist  applicable  to  the  payment  of 
dividends,'  they  cannot  by  an  erroneous  determination  of  this  point 
confer  either  upon  themselves  or  upon  the  corporation  the  power 
to  make  dividends  out  of  capital  where  the  statute  expressly  prohibits 
the  corporation  from  ao  making  them.'  Nor,  under  such  circum- 
stances, will  the  approval  of  a  majority  of  the  stockholders  validate 
the  declaration  of  dividends  out  of  capital,"    But  a  stockholder  may 


People  T.  fian  Franclaeo  Sav.  Union, 
72  Cal.  IW,  13  Pac.  496. 

IMMnie.  Butler  v.  New  Keratone 
Copper  Co.,  —  BeL  Ch.  — ,  93  Atl.  380. 

QmikU.  Crawford  v.  Boue^,  130 
Ga.  615,  61  8.  E.  117;  Albany  Fer- 
tilizer ft  Farm  Improvement  Co.  v. 
Arnold,  103  Qa.  145,  29  8.  £.  69S; 
Maugham  v.  9tate,  11  Oa.  App.  440, 
75  e.  E.  SOS;  Oabaniu  v.  Btste,  8  0&. 
Ai^.  1S9,  68  a.  E.  84». 

Idalio.  Stoltz  V.  Scott,  23  Idaho 
104,  129  Pac.  340. 

Koitncky.  Ooz  v.  Oanlbert's  Tnu- 
tee,  148  Ky.  407,  147  8.  W.  26. 

LonlBlana.  Van  Vieet  v.  Bvani^ 
line  Oil  Co.,  129  La.  406,  G6  So.  343. 

Kew  Jeiaej.  Hjams  t.  Old  Domin- 
ion Copper  Mining  ft  Smelting  Co.,  82 
N.  J.  Bq.  507,  89  Atl.  37,  aff'd  83  N. 
J.  £q.  705,  92  Ail.  568;  Strickland  v. 
National  Salt  Co.,  79  N.  J.  Eq.  183,  81 
Atl.  828.  aff'g  77  N.  J.  Bq.  328,  76 
Atl.  1048;  Ooodnow  v.  American 
Writing  Paper  Co.,  73  N.  J.  Eq.  692, 
69  Atl.  1014,  aff'g  72  N.  J.  Eq.  645, 
66  AU.  607;  Siegman  v.  Ele&trio  Ve- 
hicle Co.,  72  N.  J.  Eq.  403,  55  Atl.  910, 
aff'g  71  N.  J.  Eq.  123,  62  Atl.  941; 
SchoenfeM  v.  American  Can  Co.  (N.  J. 
Eq.},  55  Atl.  1044;  Applehm  v.  Ameri- 
can Malting  Co.,  65  N.  J.  Bq.  375,  54 
Atl.  454,  rev  'g  63  N.  J.  Eq.  422,  51  Atl. 
1003;  Siegman  v.  Electric  Vehicle  Co., 
140  Fed.  117,  construing  the  New  Jer- 
eey  Btatnte;  Hutchinaon  v.  Stadler, 
85  N.  T.  App.  Div.  424,  83  N.  T.  Supp. 
509;  HutehlnBon  v.  Cnrtim,  45  N.  Y. 
MiBC.  484,  92  N.  T.  Sapp.  70,  con- 
Btniing  the  New  Jeraey  statute. 


Kmr  ToA.  BxeeUior  Petnrienm 
Co.  V.  Laeey,  63  N.  Y.  42S;  Boiie  v. 
Thomas,  56  N.  Y.  559;  Oottrell  v.  Al- 
bany Card  4  Paper  Mfg.  Co.,  142  App. 
Div.  148,  126  N.  Y.  Supp.  1070;  Weep 
v.Mnckle,  136  App.  Div.  241,  120  N.Y. 
'  Supp.  976,  aff 'd  201  N.  Y.  527,  W  N.  E. 
1100  (mem.  dee.) ;  Berryman  v.  Bank- 
ers' Life  IttB.  Co.,  117  App.  Div.  730, 
102  N.  Y.  Supp.  695;  People  v.  Knight, 
96  App.  Div.  120,  89  N.  Y.  Bnpp.  72; 
Hutchinson  v.  Stadler,  65  App.  Div. 
424,  S3  N.  Y.  Supp.  509;  Hntehinson 
V.  CnrtiBS,  45  Misc.  4S4,  92  N.  Y.  Supp. 
70. 

WsdUngton.  Brenaman  v.  Wbite- 
hoiue,  35  Wash.  3SS,  148  Pac.  24; 
Northern  Bank  ft  Trust  Co.  v.  Day, 
83  Wash.  296,  145  Pae.  182;  Jorguaon 
V.  Apex  Qold  Mines  Co.,  74  Wash.  243, 
46  L.  B.  A.  (N.  8.)  637,  133  Pae.  465. 

There  is  aueh  a  statute  in  Ohio. 
McVity  V.  E.  D.  Albro  Co.,  90  N.  Y. 
App.  Div.  109,  66  N.  Y.  Supp.  144, 
aff'd  180  N.  Y.  654,  73  N.  E.  1126. 

The  National  Banking  Act  forbids 
the  withdrawal  of  capital  in  the  form 
of  dividends  or  the  declaration  of  div- 
idends where  there  are  no  net  profits 
with  which  to  pay  tJiem.  United 
States  V.  Britton,  106  U.  6.  199,  27  L. 
Ed.  698;  Witters  v.  Sonlee,  31  Fed. 
1;  Cogswell  v.  Second  Nat.  Bank,  7S 
Conn.  75,  50  Atl.  1059,  aff'd  204  U.  B. 
],  51  L.  Ed.  343. 

)  See  S  3656,  supra,  (  3660,  infra. 

4  Siegman  v.  Electric  Vehicle  Co., 
72  N.  J.  Eq.  403,  65  Atl.  910,  aff'f  71 
N.  J.  Eq.  123,  62  Atl.  941. 

E  Siegman    v.   Electric   Vehicle   Co., 
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t^  his  conduct,  estop  himself  from  objecting  that  a  dividend  was  so 
made.' 

Some  statutes  by  their  terms  merely  prohibit  directors  from  mak- 
ing dividends  except  from  surplus  profits,  and  do  not  make  their  acts 
in  so  doing  void,  nor  prohibit  the  corporation  from  paying  dividends 
out  of  capital.''  And  it  has  been  held  that,  where  the  statute  does 
not  in  terms  prohibit  the  declaration  of  dividends  out  of  capital,  but 
merely  makes  the  directors  liable  for  the  corporate  debts  if  they  are 
80  paid,  they  have  the  power,  if  they  choose  to  bear  that  responsibility, 
to  declare  and  pay  dividends  althou^  no  surplus  exists  beyond  the 
capital,  at  least  until  some  judicial  restraint  interferes  to  prevent.' 

A  dividend  paid  when  the  corporation  is  insolvent  is  necessarily 
paid  out  of  its  capital  stock,  and  to  the  injury  of  its  existing  and  sub- 
sequent creditors.' 

Profits  which  have  been  made  and  allowed  to  accumulate  may  be 
paid  out  aa  dividends  in  subsequent  years  in  which  no  profits  are 
made,*' 

As  a  rule  it  will  be  presumed  that  dividends  paid  out  of  surplus 
by  a  solvent,  going  concern  were  paid  out  of  profits.**    Bat  where  the 

Oonn.  643,  566,  69  L.  B.  A.  76,  107 
Am.  St.  Bep.  SI,  60  Atl.  117. 

DelftWHtt.  Brjan  v.  Aiken,  86  Atl. 
674,  rev'g  —  Del.  Ch.  — ,  S&  Ad.  S17. 

Oawm,  Ltiuia&D  v.  Fo«ter,  157  Iow& 
276,  50  U  B.  A.  (N.  8.)  631,  135  N. 
W.  14;  Kalbach  v.  Clark,  133  Iowa 
215,  12  li.  B.  A.  (N.  S.)  SOI,  12  Ann. 
CsB.  647,  110  N.  W.  5S9;  Bedhsftd  v. 
Iowa  Nat.  Bank,  127  Iowa  572, 103  N. 
"W.  796. 

Eentnckj.  Cox  v.  Oaulbert's  Trus- 
tee, 148  Ky.  407,  147  S.  W.  85. 

Now  HuupeUxa.  Walker  v.  Walker, 
68  N.  H.  407,  39  Atl.  432. 

Hnr  JnttJ.  Lang  v.  Lang's  Es'r, 
57  N.  J.  Eq.  326,  41  Atl  705,  modify- 
ing SB  N.  J.  Eq.  603,  40  AtL  278. 

Ntnr  Toik.  In  re  Leask,  159  App. 
Div.  102,  143  N.  Y.  Supp.  865,  modify- 
ing 142  N.  T.  Bupp.  462. 

Penniylvanla^  In  re  Bobinaon't 
Trust,  218  Pa.  481,  67  Atl,  775. 

Slioda  Island.  Newport  Trust  Co. 
V.  Van  Bennselaer,  32  E.  I.  231,  35 
L.  B.  A.  (N-.  8.)  930,  78  Atl.  342. 

Vermoot.     In  le  Heatm's  EsUte, 


72  N.  J.  Eq.  403,  65  AtL  910,  afl'g  71 
N.  J.  Eq.  123,  62  Atl.  941. 

6  In  Hyams  v.  Old  Domiiiion  Cop- 
per Mining  &  Smelting  Co.,  32  N.  J. 
Eq.  507,  89  Atl.  37,  afl'd  ftS  N.  J.  Eq. 
705,  92  AtL  588,  a  stockholder  was 
held  not  to  be  estopped  to  object  to 
the  declaration  of  a  dividend  as  be- 
ing deelaied  out  of  capital. 

7  In  Baldwin  v.  Miller  ft  Lnz,  152 
Cal.  454,  92  Pac.  1030,  this  is  aaid  to 
be  true  of  the  California  statute. 

•  People  v.  Barker,  141  N.  T.  351, 
36  N.  E.  19&  See  also  Collins  v. 
Penn-Wyoming  Copper  Co.,  203  Fed. 
726. 

VFrieke  v.  Angameier,  53  Ind.  App. 
140,  101  N.  K  329. 

ItBeers  v.  Bridgeport  Spring  Co., 
42  Conn.  17;  Williams  v.  Western  U. 
Tel.  Co.,  93  N.  T.  162;  Mills  v.  North- 
ern By.  of  Buenos  Ayras  Co.,  5  Ch. 
App.  621;  Hoole  v.  Great  Western  By. 
Co.,  3  Cb.  App.  262. 

11  OomucUeat.  Boardmon  v.  Board- 
man,  78  Conn.  451,  12  L.  E.  A.  (N.  S.) 
779,  63  Atl.  339;  Smith  v.  Dana,  77 
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statate  does  not  in  terms  prohibit  the  payment  of  dividends  out  of 
capital,  but  merely  imposes  a  penalty  on  the  directors  for  doing  so, 
this  presumption,  if  it  exists  at  all,  is  extremely  slender  and  weak.'* 

§9669.  — Unconditicaial  agreement  to  pa,j  dividends.  From  the 
rule  that  diTidends  can  only  be  paid  out  of  surplus  profits,  it  follows 
that  a  corporation  has  no  power  to  enter  into  an  unconditional  agree- 
ment to  pay  dividends  to  shareholders,  without  regard  to  the  con- 
dition of  the  corp<»«tion  at  the  time  of  payment.  Such  an  agree- 
ment is  ultra  vires  and  void."    And  the  same  is  tme  of  an  agreement 


S9  Vt.  550,  L.  B.  A.  1916  D  201,  96  Atl. 
21. 

VlaconAL  Miller  v.  Payne,  ISO 
Wis.  354,  13S  N.  W.  811;  Soehnleiv  v. 
8oehnlein,  14«  WiB.  330,  131  N.  W.  739. 

In  the  abpence  of  any  Bbowing  to 
the  conttAiy  the  corporate  officera  are 
preniined  to  have  obeyed  the  law,  and 
therefore  not  to  hare  deolared  a  divi- 
dent  which  impaired  in  a-ny  way  the 
capital  of  the  corporation.  Bedhead 
V.  Iowa  Nat.  Bank,  127  I«wa  572,  103 
N.  W.  798. 


dared  a  dividend  without  having  «ii 
hand  earniugB  out  of  which  to  pay 
H,"  in  view  of  the  statute  ftjrbid- 
diog  the  payment  of  dividends  except 
oat  of  eamingiB.  Cox  v.  Qaulbert's 
Trustee,  148  Ky.  407, 147  6.  W.  25. 

is  People  V.  Barker,  141  N.  T.  251, 
36  N.  E.  196. 

IS  Indiana.  Bingham  v.  Marion 
Trust  Co.,  27  Ind.  App.  247,  61  N.  E. 


Burk  V.  Ottawa  Oas  * 
Electric  Ob.,  87  Kan.  8,  Ann.  Cbb. 
1813  D  772,  123  Pae.  857;  Hogaett  v. 
^tna  Bnilding  ft  Loan  Aaa'n,  78  Ean. 
71,  96  Pae.  52. 

Kmtacky-  Sumrall  v.  Commercial 
fildg.  Trust's  Assignee,  106  Ey.  260, 
44  L.  B.  A..  699,  90  Am.  St.  B«p.  223, 
50  a  W.  M. 

imchlgan.  Lockhart  v.  Van  A1- 
styne,  31  Mich.  76,  1&  Am.  Bep.  156. 

Nnr  Joner-  Strickland  v.  National 


Salt  Oo.,  79  N.  J.  Eq.  182,  81  Atl.  828, 
afl'g  77  N.  J.  Eq.  326,  86  AtL  1048. 

Ohio,  McVity  V.  E.  D.  Albro  Ci., 
90  N.  T.  App.  Div.  109,  86  N.  Y.  Supp. 
144,  a«'d  180  N.  T.  554,  73  N.  E.  1126, 
holding  that  this  is  true  under  the 
laws  of  Ohio.  See  also  Thnmas  v. 
UatthewB,  B4  Ohio  St.  32,  L.  B.  A. 
1917  A  1068,  113  N.  E.  669. 

Fonnsjlvaid*.  Warren  v.  Qneen  ft 
Co.,  240  Pa.  154,  87  Atl.  595;  Fidel- 
ity Tmat  Co.  v.  Lehigh  Valley  B.  Co., 
215  Pa.  610,  7  Ann.  Cas.  613,  64  Atl. 
SSS;  Pittsburgh  ft  C.  B.  Oo.  v.  Alle- 
gheny County,  63  Pa.  St.  126. 

TannsMoe.  Elevator  Co.  v.  Mem- 
phis ft  C.  B.  Co.,  S5  Tenn.  703,  4  Am. 
St.  Bep.  798,  5  8.  W.  52. 

Tezu.  Baagan  Bale  Go.  V.  Heuer- 
mann,  —  Tex.  Civ.  App.  — ,  149  S.  W. 
228. 

Vli^lnla.  Drewry,  Hnghes  Oo.  v. 
Throckmortoii,  92  8.  B.  818. 

WtahingtOBL  JorguBon  V.  Apex  Gold 
Mines  Oo.,  74  Wash.  243,  46  L.  B.  A. 
(N.  S.)   637,  133  Pa«.  465. 

EnglMid.  Guinness  v.  Land  Oorpo- 
ration  of  Ireland,  22  Ch.'  Div.  349. 

"Without  authority  from  the  leg- 
islature, an  incorporated  company  can- 
not confer  on  holders  of  preferred 
shares  a  right  to  be  paid  dividends,  if 
the  capital  of  the  company  will  there- 
by be  impaired  or  the  demands  of  its 
creditors  postponed."  Eidd  v.  Pun- 
ts na  Cereal  Food  Co.,  145  Mo.  App. 
502,   122  8.  W.   784. 

"It  is  against  public  policy  to  eon- 
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to  pay  dividends  out  of  the  capital  stock,  or  ibefore  the  payment  of 
exp^ises  which  must  be  paid  in  order  to  keep  the  capital  intact." 


Btme  tlie  terma  vpoa  whicb  stock  la 
isened  lo  as  to  require  dividenda  to 
be  paid  to  preterred  ereditors  out  of 
tbe  invested  eapit«],  as  th»t  might 
result  in  the  deetrnction  o(  the  capi- 
tal." Bark  v.  Ottawa  Qas  ft  Elec- 
tric Oo.,  87  Kan.  6^  Ann.  Cas.  1913  D 
778, 123  Pae.  857. 


Fed.  976,  the  Federal  Chentt  Oonrt  of 
Appeals,  overmllng  its  decision  to 
the  contrary  on  a  former  appeal  In 
the  same  cue  (122  Fed.  40)  held  that 
the  same  arrangement  end  certificates 
inv<olved  in  the  Strickland  case,  supra, 
were  not  a  gaaranty  of  dividends, 
wbcrtber  earned  or  not,  and  were  valid. 


A  contract  by  which  a  corporation  This  htriding  proceed*  on  the  theory 

agrees  to  repay  a  purchaser  of  stock  that  while  both  the  vendon  and  the 

in  dividends  an  anrount  equal  to  the  iMrporation  doubtless  expected  th&t  the 

smoun't  paid  bharofor  is  void  under  dividends  on  the  stock  would  meet  the 

a  constitutional  provision  that  no  cor-  payments  on  the  certificates  tyt  fndebt- 

porati<Mi  shall  Issne  atock  ezeept  for  edneas,  there  waa  no  agreement  to  that 

money,  labor  done,  or  money  or  prop-  effect.    In  this  CMineetiini  the  conrt 


«rty  actoally  received,  and  all  fictitious 
isBuee  of  stock  shall  be  void.  Smith 
V.  Alabama  Fruit  Qrowing  A  Winery 
Ass'n,  123  Ala.  S38,  26  So.  232. 

Where  a  eoTporation  issued  eertiS- 
eatea  of  indcArtedness  equal  in  amoon't 
to  expected  dividends  on  Its  stock  for 
the  time  the  certificates  bad  to  run, 
and  pledged  as  collaterail  stock  of  an- 
other company  acquired  from  the 
stockholders  of  the  latter  company 
to  whom  the  certificates  of  indebted- 
ness were  issned,  and  those  stockhold- 
ers at  tho  some  time  pledged  stock  of 
the  first  DOrpoTstiOn  issued  to  them 
in  exchange,  it  being  agreed  that  the 
dividends  received  on  tbe  latter  atock 
should  be  applied  to  the  payment  of 
the  certificates,  it  was  held  that  this 
was  sn  attempt  to  secure  the  payment 
of  divid^ids,  whether  earned  or  not, 
and  waa  xa  illegal  transaction.  Strick- 
land V.  National  Bait  Co.,  79  N.  J.  Eq. 
182,  81  Atl.  828,  aff 'g  77  N.  J.  Eq.  328, 
76  Atl.  1048.  In  this  case  it  was  fur- 
ther held  that  since  the  arrangement 
violated  the  express  provisIonH  of  the 
Statute,  the  receivers  of  the  corpora- 
tion could  avail  themselves  of  tbe  il- 
legality although  the  corporation  had 
received  a  benefit  therefrom. 

In  lograbam  v.  National  Salt  Co.,  130 


saye,  "The  prcMuise  contained  i 
certificates  may  have  been  regarded 
by  both  as  Bubstantially  equivalent  to 
such  an  agreement,  bat  assuming  this 
to  be  so,  so  long  as  It  was  not  the 
agreement,  and  could  not  be  enforced, 
it  is  quite  immaterial  what  were  the 
expectations  ^hich  prompted  it."  A 
petition  for  a  writ  of  certiorari  to 
review  this  decision  was  denied  by 
the  Supreme  Conrt  (201  U.  S.  644,  SO 
h.  Ed.  902  [mom.  dec.]),  and  it  was 
followed  *by  the  Court  of  Appeals  on 
a  third  appeal  in  the  same  case.  Na- 
tional Salt  Cb,  V.  Ingraham,  143  Fed. 
805. 

In  Wiscomin  Lumber  Oo.  v.  Greene 
A  W,  Tel.  Co.,  127  Iowa  350,  08  L. 
B.  A.  966,  109  Am.  Bt.  Bep.  387,  101 
N.  W.  742,  the  court  said:  "A  cor- 
poration may  guaranty  dividends  upon 
its  atock  if  it  is  so  minded.  To  Iwrid 
otherwise  would  be  to  set  Sdde  many 
contracts  of  the  kind,  which  no  one 
heretofore   ha«  thought  of  question- 

MCratty  v.  Peoria  Law  Lihrsfy 
Ass'n,  219  III.  filS,  76  N.  K  707,  lev'g 
on  other  grounds  120  HI.  App.  696. 

This  is  true  of  an  agreement  by  a 
law  library  association  to  pay  divi- 
dends  before   the    payment   of   such 
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The  law  of  the  state  under  which  a  corporation  is  created  determioeB 
its  right  to  issue  stock  with  a  ^aranty  of  dividends,  and  hence  a 
purchaser  of  stock  in  a  foreign  corporation  cannot  be  charged  with 
constructive  knowledge  as  to  the  right  of  such  corporation  to  make 
such  guaranty." 

The  effect  of  a  guaruit?  of  dividends  on  preferred  stock  will  be 
considered  in  a.  subsequent  section.^' 

§  3660.  Detenmnation  of  profits— In  general  It  is  clear  that  there 
cannot  bo  surplus  or  net  profits  for  the  pnrpose  of  declaring  a 
dividend,  unless  the  total  value  of  the  assets  of  the  corporation  at 
the  time  it  is  proposed  to  declare  the  dividend  exceeds  the  amount 
of  its  coital  stock,  after  deducting  all  expenses  which  have  been 
incurred,  and  all  losses  which  have  been  sustained.  It  may  be  laid 
down  as  a  general  proposition,  therefore,  subject  to  the  qualifica- 
tions shown  in  the  following  sections,  that  the  surplus  or  net  profits 
of  a  corporation  are  the  difference  between  the  total  present  value 
of  its  assets,  after  deducting  losses  and  liabilities,  and  the  amount  of 
its  capital  stock.'^  "The  assets,  resources  and  funds  of  the  corpora- 
tion must  consist  of  cash  on  hand  and  other  property,  and,  if  such 

expenses,  wJiicb  wonld  include  the  ex- 
pense of  necessary  retiinding  of  books, 
and  otherwise  keeping  the  library  up 
to  the  point  where  the  capital  will 
not  be  impaired.  Cratty  v.  Pecria 
Law  Library  Ass'n,  219  III.  516,  76 
N.  E.  707,  rev'g  on  other  gronnda  120 
Til.  App.  596. 

IBMeVity  V.  E.  B.  Albro  Co.,  90 
N.  T.  App.  Div.  109,  86  N.  T.  Supp. 
144,  aff'd  180  N.  T.  5^4,  73  N.  B.  1126. 

IB  Bee  t!  3751  et  seq.,  infra. 

IT  United  States.  Kobile  ft  O.  R. 
Co.  T.  Tennessee,  153  U.  S.  496,  38  L. 
B<1.  7S3;  Main  v.  MiQls,  6  Biaa.  98, 
Fed.  Cas.  No.  8,974;  St.  John  v.  Erie 
By.  Co.,  10  BUtehf.  271,  Fed.  Cas. 
■  No.  12,236,  aff'd  22  Wall.  136,  22  L. 
Ed.  743. 

Oonnocticut.  Biuisell  v.  Bristol,  49 
Conn.  251. 

low*.  Miller  v,  Bradish,  09  Iowa 
278. 

SansM.  Ryan  v.  Leavenworth,  A. 
ft  N.  W.  By.  Oo.,  21  Kan.  365. 

Hbine.     Belfast  ft  M.  L.  R.  Co.  v. 


Belfast,  77  Ue.  445,  1  A-tL  362. 

MMMudmsetta  Phillips  v.  Eastern 
R.  Co.,   138   Maas.  122. 

Now  Jersey.  Park  y.  Orant  Loco- 
motive Works,  40  N.  J.  Bq,  114,  3  Atl. 
162. 

Nsw  York.  WiUiams  v.  Weatem  IT, 
Tel.  Co.,  93  N.  T.  162;  Barry  v.  Mer. 
chants'  Bxch.  Co.,  1  Sandf.  Ch.  2S0. 

England.  In  re  London  &  Qeneral 
Bank,  72  L.  T.  (N.  S.)  227. 

In  determining  the  ability  of  the 
corporation  to  pay  diwiiienda  the  court 
must  aaeertain  "whether,  after  pay- 
ment and  aatiafaction  of  all  liabili- 
ties, taking  into  ai^eonnt  the  ability 
to  redeem  the  capital  stock  at  par, 
there  still  remains  a  fund  out  of 
which  the  proposed  dividend  can  be 
paid  without  impairment  of  the  cap- 
ital, or  whether  there  are  net  proAts 
arising  froon  the  bnsineaa  which  can 
be  used  for  that  purpoae."  Hyams  v. 
Old  Dominion  Copper  Mining  ft 
Smelting  Oo..  82  N.  J.  Kq.  507,  89  Atl. 
r.  37,  aff'd  8,t  N.  J.  Eq.  706,  92  Atl.  5§8. 
6088 


d  by  Google 


Cb.56]  Stock  and  Stockhou)Bbs  [§966Q.. 

assets  exceed  the  liabilities,  a  dividend  can  be  lawfully  declared; 
in  other  words,  a  profit  exists."  "  In  a  New  York  case  it  was  said: 
"The  capital  stock  of  a  corporation,  is,  like  that  of  a  co-partnership 
or  joint  stock  company,  the  amount  which  the  partners  or  associates 
pnt  in  as  their  stake  in  the  concern.  To  this  they  add  upon  the  credit 
of  the  company,  from  the  means  and  resources  of  others,  to  such 
extent  as  their  own  prudence  or  the  confidence  of  euch  other  persons 
will  permit.  Such  additions  create  a  debt;  they  do  not  form  capital. 
And  if  successful,  in  their  career,  the  surplus  over  and  above  their 
capital  and  debts  becomes  profits,  and  is  either  divided  unong  the 
partners  find  associates,  or  used  still  further  to  extend  their  opera- 
tions. ' '  *• 

Net  profits  have  been  defined  to  be  "what  shall  remain,  as  the  clear 
gains  of  say  business  venture,  after  deducting  the  capital  invested 
in  the  business,  the  expenses  incurred  in  its  conduct,  and  the  losses 
sustained  in  its  prosecution."**  It  has  also  been  said  that  "the  sur-* 
plus  over  and  above  the  capital  and  debts  constitutes  profits" ;  '*  and 
that  the  t«rm  profits  "imports  an  excess  of  receipts  over  expendi- 
tures." •• 

Net  earnings  have  been  defined  to  be  what  remains  of  gross  receipts 
after  deducting  the  expenses  of  producing  them.** 

The  terms  "profits"  and  "income"  are  sometimes  used  synony- 
mously; "but,  strictly  speaking,  income  means  that  which  comes  in 
or  is  received  from  any  business  or  investment  of  capital,  without 
reference  to  the  outgoing  expenditures;  while  profits  generally  mean 
the  gain  which  is  made  upon  any  business  or  investment,  when  both 
receipts  and  payments  are  taken  into  account.  Income  when  applied 
to  the  affairs  of  individuals,  expresses  the  same  idea  that  revenue 

■AHobbard  v.  Weare,  79  I«ifa  67S,  "Net  profits  are  defined  in  the  Cen- 

H  N.  W.  915;  Uiller  v.  Bradish,  69  tury  Dictionary  'aa  what  remains  as 

Ittwa  278i  38  N.  W.  594.  the  clear  gain   of   any   business  after 

It   is   not    necessary    that    its    cash  deducting  tbe  capital  invested  in  the 

on  hand  should  alone  be  sufficient  to  buaiuess,  the  ezpenses  incurred  in  its 

pay  all  its  liabilities.     UiUer  v.  Bra*  management,  and  the  losses  snatained 

dish,  89  Iowa  278,  28  N.  W,  594.  by   its  operation.'  "     Hutchinson   v. 

«  Per  Sanford,  Vice  Chancellor,  in  Curtiss,  45  N.  Y.  Mise.  484,  98  N.  T. 

Barry   v.    Merchants'    Ezch.    Co.,    I  fiupp.  TO. 

Sandf.  Cb.   (N.  Y.)   280,  307.  «Barry   v.   Merchants'   Eich.    Co., 

»Park  T.  Grant  Locomotive  Works,  1  Sandf.  Cb.  (N.  Y.)  280,  307,  quoted 

40  N.  J.  Eq.  114,  3  Atl.  162,  quoted  with  approval  in  Mangham  v.  State, 

ft-ith  approval  in  Mangham  v.  State,  11  Ga.  App.  440,  75  S.  B.  508. 

11  6a.  App.  440,  7S  8.  E.  508 ;  Hunter  *>  People  v.  San  Francisco  Sav.  Un- 

V.  Boberts,  Throp  ft  Co.,  83  Uich.  63,  ion,  72  Cal.  109,  13  Pac.  4»». 

47  N.  W.  131.  •>  See  f  3662,  infra. 
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'  'does  when  applied  to  the  affairs  of  a  state  or  nation."  **  "Accumu- 
lated surplus"  and  "accumulated  profits"  have  also  been  held  not  to 
mean  the  same  thing. "^  "The  surplus  is  that  which  remains  after 
expenses  uid  dividends. "  **  "  Accumulated  surplua ' '  means  the  fund 
which  the  corporation  has  in  excess  of  its  capital  and  liabilities." 

In  determining  whether  there  are  net  profits  from  which  dividends 
mugt  be  declared  the  capital  moat  be  regarded  as  a  liability.**  But 
it  has  been  held  that  profits  are  to  be  ascertained  with  reference  to 
the  capital  stock  paid  in  rather  than  with  reference  to  the  nominal 
share  capital.** 

All  losses,'*  and  t^e  expenses  of  conducting  the  corporate  business,*' 
must  of  course  be  deducted  from  the  gross  earnings,  and  the  indebted- 
ness of  the  corporation  must  also  be  taken  into  account,  although,  as 
we  shall  see,  it  is  not  always  necessary  that  all  of  its  debts  be  paid 
before  a  dividend  is  declared.** 

'  It  is  a  function  of  the  board  of  directors  of  a  corporation  to  deter- 
mine whether  net  earnings  or  a  surplus  exist  applicable  to  the  pay- 
ment of  dividends.**    And  their  discretion  in-  declaring  and  paying 


M  Quoted  in  People  v.  Sao  Pnn- 
ciMO  Sav.  ITnion,  72  CaL  199,  13  Pkc. 
498,  from  People  v.  Board  Sup'rs  Ni- 
Kg&ra  Co.,  4  Hill  (K.  Y.}  20,  vhieh 
wM  a  ease  inwlving  taration. 

■•SteveiiH  V.  Uttited  States  Steel 
Corporation,  6S  N.  J.  Eq.  373,  S9  Atl. 
905. 

H  Harks  V.  American  Brewing  Co., 
126  L«.  666,  53  Bo.  B83. 

■7  Stevens  v.  United  Stwtes  Steel 
Corporation,  66  N.  J.  Eq.  373,  69  Atl. 
905.  See  also  State  v.  Utter,  34  N.  J. 
L.  489. 

M  Oornell  v.  Seddinger,  237  Pa. 
389,  SS  Atl.  446.  Bee  also  cases  cited 
in  the  preceding  notes. 

■*Oood&aw  T.  American  Writing 
Paper  Co.,  73  N.  J.  Eq.  6S2,  60  AU. 
1014,  aS'g  72  N.  J.  Eq.  645,  66  Atl. 
607.  In  this  case  it  waa  held  that  a 
dividend  roaj  be  declared  where  there 
is  an  exeeaa  of  grata  earnings  over  the 
operating  expeneeB  of  the  eanent 
year,  and  the  value  of  the  present 
useta  exceeds  the  valne  of  the  aetoal 
Mseta  with  which  the  company  began 
Under  anch  cireumstances 


it  is  not  necessary  that  the  difference 
between  the  actual  valae  of  prc^rty 
taken  at  an  overvaluation  for  stock 
and  the  value  at  which  it  was  taken 
be  made  up  before  a  dividend  is  de- 
clared. 

MNatioQal  banks  are  required  by 
the  statute  to  deduct  all  losses  in  de- 
termining whether  there  are  net  prof- 
its applicable  to  the  payment  of  divi- 
dends. Rev.  St.  1 5204.  United 
States  V.  Britton,  108  U.  8.  199,  27  L. 
Ed.  ms.  See  also  casea  cited  in  the 
preceding  notes. 

SI  See  i  3662,  infra. 

SB  Bee  13663,  infra. 

S)  Biegman  v.  Eleetric  Vehicle  Co., 
72  N.  J.  Bq.  403,  65  Atl.  910,  aff'g  71 
N.  J.  Eq.  133,  6B'  AtL  941. 

The  directors,  in  the  first  instance, 
are  to  determine  whether  profits  have 
been  earned,  and  whether,  in  their 
discretion,  they  ought  to  be  divided 
among  the  shareholden.  In  re  Goetz  'a 
Estate,  236  Pa.  630,  35  Atl.  65. 

The  orphans'  court  has  no  juris- 
diction to  ascertain  and  distribute  the 
profits  of  a  corporation  formed  to  car- 
6090 
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divideiidB  will  not  be  qDestioned  if  the  corpotBtion  is  aoWent,  and 
BQch  payment  does  not  impair  its  capital.**  But  tbey  cannot,  t^  an 
erroQeona  detennination  of  this  point,  confer  either  aptm  themselvea 
or  upon  th«  corporation  powers  that  by  the  corporation  act  are  with- 
held, nor  make  lawful  that  which  the  act  has  prohibited.  "If  thia 
were  permiamble,  then  by  the  same  logic  a  court  that  is  called  upon 
to  pass  on  the  qnestion  of  its  jurisdiction  over  a  given  subject  matter 
might,  by  an  erroneous  determination,  enlarge  its  jurisdiction."" 
So  they  cannot  by  such  an  erroneous  determination  confer  either  upon 
themselves  or  upon  the  corporation  the  power  to  make  dividends  out 
of  capital,  where  the  statute  expressly  prohibits  the  corporation  from 
so  making  them.** 

§  3661.  —  Time  of  determining  profits.  Whether  or  not  there  were 
surplus  profits,  so  as  to  render  it  lawful  to  declare  a  dividend,  is 
to  be  determined  as  of  the  time  when  the  dividend  was  made.*^  If 
the  condition  of  the  company  at  that  time  was  apparently  such  as  to 
show  surplus  profits  out  of  which  a  dividend  could  lawfully  be 
paid,  the  payment  of  the  dividend  is  not  rendered  wrongful  by  the 
fact  that  debtors  of  the  company  who  were  then  considered  solvent 
afterwards  became  insolvent,  and  the  company  sustained  losses,"  or  be- 
cause, for  any  other  reason,  the  conditions  existing  at  the  time  the 
dividend  was  paid  were  such,  unknown  to  the  directors,  that  losses 
were  sure  to  be  sustained,**  or  because  the  company  subsequently 


rj  DR  tbfl  bnrinMB  ot  a  decedent. 
In '  re  OMte's  Estate,  S39  Pft.  S38, 
86  AtL  S7,  23S  Pa.  630,  SS  Atl.  OS. 

WTaylor  w.  Com.,  119  Ky.  731,  75 
6.  W.  244;  Hyama  v.  Old  DominiOD 
Copper  Mimng  A  Smelting  Oo.,  S2  N. 
J.  Eq.  507,  S»  AU.  37,  alT'd  «3  N.  J. 
Eq.  70S,  92  AtL  S88. 

The  BCtioii  cf  the  director*,  taken 
in  good  faith,  la  p&ying  oat  aa  a 
dividend  stock  of  another  corporation 
in  which  its  surplus  earnings  have 
been  invested  will  not  be  reviewed  by 
the  eonrte.  Gray  v,  Eemeoway,  212 
Uass.  239,  98  N.  E.  786. 

MSiegman  v.  Electric  Vehicle  Co., 
72  N.  J.  Eq.  403,  6C  Atl.  910,  aff'g  71 
K.  J.  Eq.  123,  62  At).  941. 

•S  See  I  3668,  supra. 

•ftrnttMl  States.     Uain    v.   Hills, 


6  BisB.  98,  ^d.  Caa.  No.  8,974. 

OmtbI*.  Beid  v.  EHtontnn  Mfg. 
Co.,  40  Oa.  96,  2  Am.  Bep.  SOS. 

Iowa.  Hubbard  v.  Weare,  79  Iowa 
»7«,  44  N.  W.  916;  UiDer  v.  Bradish, 
69  low*  278,  as  N.  W.  594. 

N«w  Jeraay.  Whittaker  v.  Anrwell 
Nat.  Bank,  52  N.  J.  Eq.  400,  »  AU. 
203. 

ir«w  ToA,  Le  Boy  v.  Globe  Ins. 
Co.,  2  Edw.  Ch.  607. 

Tauunas;  Tradesman  Pub.  Co.  v. 
Kmixville  Csr  Wheel  Co.,  95  Tenn. 
634,  31  L.  B.  A.  593,  49  Am.  Bt.  Bep. 
943,  32  S.  W.  1097. 

WMain  v.  Milb,  6  Biss.  98,  Fed. 
Cas.  No.  8,974. 

nstiringer's  Case  (In  re  Mercan- 
tile Trading  Co.),  4  Ch.  App.  475. 
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becomes  insolvent  by  reason  of  a  business  depression,**  or  a  diminution 
or  decline  in  the  value  of  its  asseta,"  or  the  destruction  of  its  prop- 
erty,** or  otherwise,*'  Nor  is  it  material  that  but  for  the  payment  of 
the  dividend  insolvency  would  not  have  occurred  if  the  eompany  had 
sufficient  assets  to  pay  all  its  debts  at  the  time  when  the  dividend 
in  question  was  paid.** 

§3662.  — Deduction  of  expenses.  In  addition  to  deducting  the 
amount  of'  the  capital  stock  from  the  value  of  the  assets  of  the  cor- 
poration, deduction  must  also,  as  a  rule,  be  made  for  all  expenses 
incurred  in  the  conduct  of  the  business  of  the  company.**  Generally 
speaking,  net  earnings  are  what  remains  of  gross  receipts  after  deduct- 
ing the  expenses  of  producing  them.*^    The  Supreme  Court  of  the 

should  be  dedacted  from  the  grofis 
income.  CrKtt>r  v.  Peoria  Law  Li- 
brary ABs'n,  210  ni.  516,  7»N,  B.  707. 
rev'g  on  other  grounds  120  III.  App. 
596. 


WBeeanee  it  becomeH  insolvent  by 
xeasoa  of  a  aubeequent  bnsinesB  de- 
pTBHsion.  Tradesnuin  Pub.  Co.  v. 
Knosville  Oar  Wheel  Cb.,  9S  Tenn. 
634,  31  L.  B.  A.  593,  49  Am.  8t.  Bep. 
943,  32  S.  W.  1097. 

41  The  payment  of  a  dividend  iH  not 
rendered  unlawful  because  of  a  subee- 
quent  diminution  in  or  decline  in  the 
value  of  its  assets,  even  below  the 
point  of  solvency.  See  Siegman  v. 
Electric  Vehicle  Co.,  140  Fed.  117. 

4S  Creditors  ciuinot  recover  from 
stoelt holders  dividends  declared  while 
the  company  was  solvent  although  it 
afterwards  became  insolvent  by  rea- 
son of  the  destruction  of  its  property 
by  General  Sherman's  army  during 
the  Civil  War.  Beid  v.  Eatonton  Mfg. 
Co.,  40-  Qa.  9S,  2  Am.  Rep.  563. 

«>  Miller  v.  Bradish,  69  Iowa  27S, 
28  N.  W.  694. 

4tMtHer  v.  Bradish,  69  Iowa  27S, 
"  2S  N.  W.  994. 

tt  Park  V.  Qrant  Loeomoitive  Works, 
40  N.  J.  £q.  114,  3  Atl.  162;  Lohn 
Boc.  of  Philadelphia  v.  £avenson,  24S 
Pa.  407,  94  Atl.  121. 

Net  income  is  what  remains  after 
deducting  atl  legitimate  charges. 
Cratty  v.  Peoria  Law  Library  Ass'n, 
219  111.  518,  78  N.  E.  70T,  rev'g  on 
other  grounds  120  111.  App.  596, 

In  the  case  cft  a  library  assoi-iation 
tb«  expense  of  conducting  the  library 


Unio 


Pae.    R. 


Co.  V.  United  States,  99  U.  a  402,  420, 
25  L.  Ed.  274,  followed  in  United 
etates  V,  Kansas  Pac  By.  Co.,  99  U. 
S.  455,  25  L.  Ed.  269;  United  States 
V.  Central  Pac.  B.  Co.,  99  U.  8.  449, 
25  L.  Ed.  387. 

Kansaa.  Inscho  v.  Mid-Continent 
Development  Co.,  94  Kan.  370,  Ann. 
Cas.  1917  B  546,  146  Pac.  1014;  Erie 
V.  Erie  Gm  &  Mineiral  Co.,  78  Kan. 
348,  97  Pac.  466. 

KaliM.  Belfast  ft  M.  L.  B.  Co.  v. 
Belfast,  77  Me.  445,  1  AtL  362. 

New  TOlic  New  York  v.  Manhat- 
tan B.  Co.,  192  N.  Y.  90,  84  N.  E.  745, 
aif'g  119  App.  Div.  a*0,  104  N.  Y. 
Supp.  609. 

Speaking  of  a  railroad  cvmpany,  it 
was  said  by  Judge  Blatchford:  "Net 
earnings  are,  properly,  the  groas  re- 
ceipts, tesa  the  expenses  of  operating 
the  road  to  earn  such  receipts.  Inter- 
eat  on  debts  is  paid  out  of  what  thus 
remains,  that  is,  out  of  the  net  earn- 
ings. Many  other  liabiliUes  are  paid 
out  of  the  net  esmings.  When  all  li- 
abilities are  paid,  either  out  of  .the 
gross  receipts  or  nut  of  the  net  earn- 
ings, the  remainder  is  the  profit  of 
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Umted  States  has  said:  "The  tenn  'profits,'  out  of  which  dividends 
alone  can  properly  be  declared,  denotes  what  remains  after  defray- 
ing every  expense,  including  loans  falling  due,  as  well  as  the  interest 
on  such  loans, ' ' " 

Depreciation  in  the  value  of  the  oorporation's  plant  is  a  proper 
expense  charge  ^  and  the  same  Is  true  of  expenditureB  for  maintenance 
and  upkeep.**  And  a  reserve  fund  may  he  accumulated  for  tJie  pur- 
pose of  making  repairs  and  renewals." 

Taxes  are  properly  treated  as  a  part  of  the  company's  operating 
expenses,  to  be  paid  out  of  the  earsings,  and  this  is  true  even  though 


the  shareholders,  ta  go  towards  divi' 
den ds, '  which,  in  that  way,  are  paid 
out  ot  the  net  eorninga. "  St.  John  v. 
Erie  R7.  Co.,  10  BlBtchf.  271,  Fed. 
Cas.  No.  12,226,  aff'd  22  Wall.  (U. 
S.)  136,  22  L.  Ed.  743,  quoted  with 
approval  in  Mobile  &  O.  B.  Co.  v.  Ten- 
nemee,  153  U.  8.  486,  38  L.  Ed.  793; 
People  V.  8an  Fnmciseo  Sav.  Union, 
72  Cal.  199,  13  Pac.  498;  Fricke  v. 
Angemeter,  53  Ind.  App.  140,  101  N. 


As  to  the  dedoction  of  dehts  and 
interest,  see  {  3663,  infra. 

*>  HobUe  ft  O.  B.  Co.  t.  Tennessee, 
153  D.  6.  486,  38  L.  Ed.  793,  quoted 
with  approval  in  Maugham  v,  State, 
11  Ga.  App.  440,  75  S.  E.  508;  Fricke 
V.  Angemeier,  53  Ind.  App.  140,  101 
N.  B.  329;  Van  VIeet  v.  Evangeline 
Oil  Co.,  lae  La.  408,  56  80.  343; 
Thomas  v.  Matthews,  94  Ohio  8t.  32, 
L.  B.  A.  1917  A  1068,  113  N.  E.  B69. 

"Net  earnings  are  what  is  left  after 
paying  current  expenses  and  interest 
on  debt  and  everything  else  which  the 
stockholders,  preferred  and  common, 
as  a  body  corporate,  are  liable  to 
pey."  Warren  v.  King,  108  U.  8. 
309,  27  L.  Ed.  769,  quoted  with  ap- 
proval in  Inscho  v.  Mid-Continent  De- 
velopment Co.,  94  Kan.  370,  Ann.  Cas. 
1917  B  646,  146  Pae.  1014. 

As  to  the  deduction  of  debts  and 
Interest,  see  |  3663,  infra. 

MlndiaiM  Veneer  k  Lumber  Co.  v. 
^igeman,  Q7  In4.  App.  668,  105  N.  E. 

6093 


253;  People  v.  State  Board  of  Tas 
Com'rs,  128  N.  Y.  App.  Div.  13,  112 
N.  T,  Supp.  392,  modified  on  other 
grounds  196  N.  Y.  39,  80  N.  E.  581. 

4B  People  V.  State  Bmrd  of  Tax 
Com'rs,  128  N.  Y.  App.  Div.  13,  112 
N,  Y.  Supp,  392,  modified  on  other 
grounds  196  N,  Y.  39,  89  N.  E.  681. 

In  the  case  of  a  library  association 
the  net  income  is  to  be  ascertained 
by  dedncting  from  the  gross  income 
the  expenses  of  conducting  the  library 
and  for  losses  and  deterioration  of 
books,  and  the  rebinding  of  books, 
so  as  to  keep  the  capital  unimpaired. 
Cratty  v.  Peori&  Law  Library  Ass'n, 
219  111.  516,  76  N.  E.  707,  rev'g  on 
other  grounds  120  HL  App.  596. 

The  cost  of  replacing  and  rebuilding 
the  rolling  stock,  machinery,  etc.,  of  a 
railroad  company  is  properly  charge- 
able to  earnings  if  actually  paid  out 
of  them  and  not  raised  by  the  istue 
of  bonds  or  stock.  United  States  v. 
Kansas  Pac.  By.  Co.,  99  U.  8.  455,  25 
L.  Ed.  289. 

Only  expenditures  actually  made  for 
this  purpose  can  be  considered,  how- 
ever. 80  the  amount  necessary  to  put 
the  road  of  a  railroad  eompany  in 
proper  repair  cannot  be  deducted 
where  it  has  not  been  expended  for 
that  purpose.  United  States  v.  Kan- 
sas Pac.  By.  Co.,  99  U.  8.  465,  25  L. 
Ed.  289. 

MSee  £3666,   infre. 
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they  are  founded  upon  an  erroneous  valuation  of  the  property  upon 
which  they  are  assessed." 

Expenditures  in  the  original  coustruction  and  equipment  of  the 
company's  works  are  properly  charged  to  capital,  and  not  to  earn- 
ings." "Theoretically,  the  expenses  chargeable  to  earnings  include 
the  general  expenses  of  keeping  up  the  organization  of  the  com- 
pany, and  all  expenses  incurred  in  operating  the  works  and  keeping 
them  in  good  condition  and  repair;  whilst  expenses  chargeable  to 
capital  include  those  which  are  incurred  in  the  original  construction 
of  the  works,  and  in  the  subsequent  enlargement  and  improvement 
thereof.""  But  it  may  often  be  diflBcult  to  draw  a  precise  line 
between  the  two  classes  of  expenditures,  and  different  practices  have 
been  followed  in  regard  to  the  matter.**  "Some  charge  to  construc- 
tion account  every  item  of  expense,  and  every  part  and  portion  of 
every  item,  which  goes  to  make  the  road,  or  any  of  its  appurtenances 
or  equipments  better  than  they  were  before ;  whilst  others  charge  to 
ordinary  expense  account,  and  against  earnings,  whatever  is  taken 
for  these  purposes  from  the  earnings  and  is  not  raised  upon  bonds 
or  issues  of  stock."    The  latter  method  is  deemed  the  most  conserva- 


Sl  Willcoz  V.  Consolidated  Oae  Go., 
S12  U.  8.  19,  51,  53  L.  Ed.  382,  399, 
48  h.  B.  A.  {N.  6.)  1134,  15  Ann.  Cas. 
1034;  People  v.  State  Board  of  Tax 
Com'rt,  196  N.  Y.  39,  57,  89  N.  E.  561, 
inodifTing  on  other  grounds  128  N,  T. 
App.  Div.  13,  112  N.  Y.  Supp.  392. 
See  also  People  v.  Stevens,  203  N.  Y. 
7,  23,  96  N.  E.  114,  rev'g  143  N.  T. 
App.  Div.  789,  128  N.  T.  Supp.  440; 
People  V.  State  BoftTd  of  Tax  Oom're, 
.  196  N.  Y  39,  m  N.  E.  581,  modifying 
128  N.  Y.  App.  Div.  13,  112  N.  T. 
Supp.  392;  Neir  York  v.  Mantia.ttan, 
R.  Co.,  192  N.  Y.  90,  84  N.  E.  745, 
aft'g  119  N.  Y.  App.  Div.  240,  104  N. 
Y.  Supp.  609. 

■■Union  Pae.  B.  Co.  v.  United 
BtAtea,  99  TJ.  S.  402,  25  L.  Ed.  274, 
followed  in  United  States  v.  Central 
Pae.  B.  Co.,  99  U.  8.  499,  35  L.  Ed. 
287;  United  States  v.  Kansas  Pae.  Rj. 
Co.,  99  U.  &  45S,  26  L.  Ed.  289;  Brie 
V.  Brie  Gas  &  Uineral  Co.,  78  Ran. 
348,  97  Pa«.  468. 

Expenaes  incurred  by  railrottd  eom- 
panies  in  the  original  conetmetion  of 


their  roads  may  be  charged  to  capi- 
tal where  this  can  be  safely  done 
considering  the  interests  of  creditors 
and  all  persons  concerned.  Belfast 
ft  M.  L.  B.  Co.  V.  Belfast,  77  Me.  44S, 
1  Atl.  362. 

M  Union  Pae.  R.  Co.  v.  United 
States,  99  U.  8.  402,  25  L.  Ed.  274, 
quoted  with  approval  in  Erie  v.  Erie 
Qbs  ft  Mineral  Co.,  78  Kan.  348,  97 
Pae.  468. 

UUnioo  Pae.  B.  Oo.  v.  United 
States,  99  U.  6.  402,  25  L.  Ed.  274. 

•9  Union  Pae.  B.  Co.  v.  United 
States,  99  U.  8.  402,  25  L.  Ed.  274. 

Expenditures  for  station  buildings, 
shops  and  the  like  may  properly  be 
charged  against  earnings,  when  they 
have  aetnally  been  paid  from  earnings 
and  have  not  been  csrried  to  capital 
account.  Union  Pae.  B.  Co.  v.  United 
States,  99  U.  8.  402,  422,  25  L.  Ed.  274, 
followed  in  United  States  v,  Kansas 
Pae.  By.  Co.,  99  U.  S.  455,  2o  L.  Ed, 
289. 

In  Inscho  i 
opment  Co.,  t 
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tive  and  beneficial  for  Uie  company,  and  operates  as  a  restraint  apon 
injudieiouB  dividends,  and  the  accumulation  of  a  heavy  indebted- 
ness." But  "the  question  is  one  of  policy,  which  is  usnally  left  to 
the  discretion  of  the  directors."  *• 

Only  such  expenditures  as  have  actually  been  made  can  properly 
be  claimed  as  a  deduction  from  eamingB.'^ 

§3663.  — Debts  and  interest.  The  duty  to  pay  the  debts  of  the 
company  is  superior  to  the  duty  to  pay  dividends,"  and  it  has  often 
been  said  that  the  indebtedness  of  the  corporation  most  be  deducted 
from  its  gross  earnings  in  order  to  ascertain  the  amount  applicable 
to  the  payment  of  dividends."  A  dividend  may  be  declared  if  the 
assets  of  the  corporation  exceed  its  liabilities,*"  But  "there  can  be 
no  actual.  Intimate  net  earnings  as  long  as  the  outstanding  indebted- 
ness of  the  company  is  greater  than  its  income."  ^'  Nop  can  an  insol- 
vent corporation  lawfully  declare  and  distribute  a  dividend  since  it 
cannot  have  any  surplus  or  net  earnings  as  long  as  it  is  unable  to 
pay  its  debts.^  And  it  has  been  held  that  a  floating  indebtedness 
which  it  is  not  wise  or  prudent  to  place  in  the  form  of  a  funded 
debt,  or  to  postpone  for  later  payment,  should  be  paid.**    But  a  cor- 


net flaniings  are  the  amount  of  earn- 
ings left  after  deducting  the  indebt- 
edneHs  of  the  company  from  its  gross 
caratnga."  MBngbam  t.  State,  II 
Qa.  App.  440,  7S  8.  E.  SOS. 

There  must  be  deducted  from  the 
Bctnal  profits  debts  and  interest  paid 
or  due  thereon.  Van  Dyck  v.  Mo- 
Qnade,  86  N.  T.  38. 

The  stoehholders  are  sot  entitled 
to  a,  division  vf  the  profits  until  all 
the  debts  have  been  paid.  loecho  v. 
Mid-Coutinest  Bevelopnient  Oo.,  94 
Kan.  370,  Ann.  Gas.  1917  B  546,  U6 
Pac.  1014;  Byan  v.  Leavenworth,  A. 
4i  N.  W.  By.  Co.,  21  Kan.  365, 

M  Hubbard  v.  Weare,  79  Iowa  678, 
44  N.  W.  915. 

StMangham  v.  etate,  11  Oa.  App. 
440,  76  S.  E.  508. 

WMangham  v.  Stwte,  11  Oa.  App. 
440,  76  8.  E.  508;  Fricke  v.  Angemeier, 
53  Ind.  App.  140,  101  N.  E.  32B. 

68  Belfast  ft  M.  L.  B.  Co.  v.  Bel- 
fast, 77  Me.  445,  I  Atl.  302,  quoted  in 
Inaebo  v.  Uid-Continent  Dev^fnneut 


1917  B  546,  14«  Pac.  1014,  it  was  hold 
that  the  board  of  directors  of  an  oil 
and  gas  eompany  did  not  disregard 
the  rights  of  the  preferred  stock- 
holders  in  paying  ofiF  a  debt  incurred 
in  constructing  a  pipe  line  and  drill- 
ing new  wells  and  connecting  them 
with  such  pipe  line,  but  that  such 
debt  was  justly  entitled  to  absorb 
earnings  before  dividends  were  paid 
and  that  money  ueed.in  paying  it  was 
not  net  earnings. 

08  Union  Pac.  E.  Oo.  v.  United 
States,  90  U.  8.  402,  26  L.  Ed.  274. 

■7  United  States  v.  Kansas  Pac.  By. 
Co.,  90  U.  8.  455,  25  L.  Ed.  289. 

MRyan  v.  Leavenworth,  A.  ft  N.  W. 
By.  Co.,  21  Kan.  366. 

"The  creditor  comes  in  for  consid- 
ervtion  befbre  the  stockholder."  Bel- 
fast ft  M.  L.  B.  Co.  V.  Belfast,  77  Me. 
445,  1  Atl.  362,  qaoted  with  approval 
in  Inseho  v,  Uid-Continent  Develop- 
ment Co.,  94  Kan.  370,  Ann.  Cas. 
1917  B  546,  146  Pac.  1014. 

60 "Comprehensively  speaking,  the 
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poratiott  is  not  neeesaarily  required  to  be  entirely  oat  of  debt  before 
declaring  and  payii^  a  dividend^  "Debts  often  represent  invest- 
ments in  machinery  or  other  property,  and  their  existence  is  not 
proof  that  the  corporation  made  no  net  profit.  '■' "  "  If  the  assets  arc 
reasonably  worth,  or  are  honestly  believed  to  be  worth,  largely  more 
tlian  the  company's  indebtedness,  and  upon  this  basis  profits  are 
estimated,  the  company  is  not  insolvent,  although  its  indebtedness 
may  exceed  its  capital  stock  paid  in."** 

Bonded  indebtedness  need  not  be  paid  before  the  payment  of 
dividends,"  nor,  as  a  rule,  can  net  earnings  be  withheld  to  liquidate 
fonded  debts,*'  or  other  indebtedness  of  a  permanent  nature,'"  nor 
to  liquidate  floating  indebtedness  properly  convertible  into  bonded 
or  funded  indebtedness.''*  A  inking  fund,  however,  ^ould  be  pro- 
vided for  the  payment  of  the  bonded  or  perm^ient  indebtedness  as 
it  falls  due." 

Future  contingent  claims  against  the  corporation  must  be  reduced 
to  their  present  value." 


Co.,  «4  Ean.  370,  Ann.  Cas.  1917  B 
540,  146  Pac  1014. 

«4BeIf«at  4  M.  L.  B.  Co.  v.  Belfast, 
77  Me.  445,  1  Ml  362;  O  "Shields  v. 
Union  Iron.  Foundry,  93  S.  C.  393,  76 

5.  E.  109S;   Hills  V.  Northern!  By.  of 
Buenoe  Ayres  Co.,  5  Ch.  App.  821. 

A  solvent  corporation  may  distrib- 
ute its  earning  among  its  stochhold- 
ere  by  way  of  dividends  without  flrst 
paying  ita  general  creditors.  Great 
Wostem  Win.  ft  Mfg.  Go.  v.  Harria, 
128  Fed.  321,  rev'g  111  Fed.  38.  Judg- 
ment aff'd  on  other  grounds  198  U. 

6.  Sai,  40  L.  Ed.  1163;  New  Hampshire 
Sav.  Bank  v.  Bichcy,  121  Fed.  956. 

«0  "Shields  V.  Union  Iron  Foundry, 
«3  8.  C.  393,  76  6.  E.  1098. 

M  Tradesman  Pub.  Co.  v.  Knoxville 
Car  Wheel  Co.,  05  Tenn.  634,  31  L.  B. 
A.  563,  4®  Am.  8t.  Bep.  943,  32  8.  W. 
1007. 

ST  Such  indrittedness  is  represented 
by  the  corporate  assets.  Mills  v. 
Novthen  By.  of  Buenos  Ayres  Co., 
5  Ch.  App.  621. 

"Speaking  generally,  net  earnings 
cannot  be  withheld  to  liquidate  bond- 
ed indebtedness  maturing  in  the  fu- 


ture." Inscho  V.  Mid-Continent  De- 
velopment Co.,  94  Kan.  370,  Ann.  Cas. 
1917  B  546,  146  Pac.  1014. 

M  In.  Gorry  v.  Ivondonderry  &  E. 
By.  Co.,  20  Beav.  263,  it  was  held  that 
the  funded  indebtedness  of  a  railroad 
company,  such  as  a  debt  for  money 
■raised  by  mortgage  for  the  purpose  of 
completing  its  line,  could  not  properly 
be  deducted.  See  also  Belfast  ft  M.  L. 
B.  Oo.  y.  Belfast,  77  Me.  445,  1  Atl. 
362. 

MJnacho  v.  Mid-Continent  Develop- 
ment Co.,  94  Kan.  370,  Ann.  Cas. 
1917  B  546,  146  Pac.  1014. 

TDInscho  V.  Mid 'Continent  Devel' 
opment  Co.,  94  Kan.  370,  Ann.  Gas. 
1917  B  546,  146  Pac.  1014;  Belfast  & 
M.  L.  B.  Co.  V.  Belfwrt,  77  Me.  445,  1 
Atl.  362. 

71  Excelsior  Water  4  Mining  Co.  v. 
Pierce,  90  Cal.  131,  27  Pac.  44;  ftratz 
V.  Bedd,  4  B.  Mon.  (Ky.)  178,  188; 
Hazeltine  v.  Belfast  &  M.  L.  B.  Co., 
79  Me.  411,  1  Am.  Bt.  Bep.  330,  10  Atl. 
S28. 
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Discount ""  and  interest  ''*  on  borrowed  money,  indudinjf  intereiBt 
on  bonded,  funded  or  permanent  indebtedness,"  and  accrued  inter- 
est on  bills  payable,"  shonld  be  paid  out  of  earnings  before  paying 
dividends. 

§  3664.  —  Hon^  dae  bat  not  received.  It  has  been  held  that  the 
profits  of  a  corporation,  out  of  which  dividends  may  be  paid,  do  not 
include  earnings  which  have  not  yet  been  received  by  the  corporation, 
even  though  they  may  consist  in  money  which  13  due,  and  which 
is  well  secured  or  certain  to  be  eventually  paid.""  So  it  has  been 
held  that  interest  which  has  matured  npon  loans  made  by  the  corpora- 
tion, but  which  has  not  been  received,  cannot  be  considered,  though 
it  is  secnred  by  the  mortgages  securing  the  principal  of  the  loans, 
and  though   such   security   is   ample ;  ^*   and  that  aocrued   interest 


1*  Indiana  Veneer  &  Lumber  Co.  v. 
Hageman,  S7  Ind.  App.  6S8,  105  N.  E. 
2S3. 

nVntted  States.  M<A>ile  ft  O.  R. 
Co.  V.  Tenneeaee,  163  U.  8.  486,  38  L. 
Ed.  793;  Warren  v.  King,  108  U.  S. 
389,  27  L.  Ed.  769;  St.  John  v.  Erie 
By.  Co:,  10  Blatchf.  271,  Ped.  Ca«.  No. 
12,228,  aff'd  22  Wall.  138,  22  L.  Ed. 
743. 

Oeorgla.  Mangham  v.  State,  11  Oa. 
App.  440,  7S  B.  £.  508. 

Indiana.  Indiana  Veneer  ft  Lum- 
ber Co.  V.  Hageman,  57  Ind.  App.  688, 
105  N.  E.  263;  Pricke  v.  Angemeier, 
S3  Ind.  App.  140,  101  N.  E.  329. 

Kentucky.  Oratz  t.  Redd,  4  B. 
Hon.   178,   188. 

LonlBUna.  Van  Vleet  v.  Evange- 
Hne  Oil  Co.,  129  La.  406,  56  So.  343. 

New  TortE.  Van  Dyck  v.  MeQuade, 
86  N.  T.  3».  See  also  New  York  ¥. 
Manhattan  B.  Co.,  192  N.  Y.  90,  84 
N.  E.  745,  Rff'g  119  App.  Div.  240, 
104  N.  T.  Supp.  609. 

Ohio.  ThUmu  V.  Matthews,  94  Obio 
St.  32,  L.  R.  A.  1917  A  1068,  113  N. 
E.  669. 

T*  Mobile  ft  O.  B.  Co.  v.  Tenneasee, 
153  U.  8.  486,  38  L.  Ed.  793;  Exeel- 
•ioT  Water  ft  Mining  Co.  v.  Pierce, 
90    Cal.131,    27    Pae.    44;    Inwbo    v. 


Mid -Continent  Development  Co.,  94 
Kan.  370,  Aon.  Oas.  1917  B  546,  146 
Pae.  1014;  BeUaat  ft  M.  L.  R.  Co. 
V.  Belfast,  77  Me.  445,  1  Atl.  382.  See 
also  Union  Pac.  B.  Co.  v.  United 
States,  99  U.  3.  402,  422,  25  L.  Ed. 
274. 

n  If  not  capable  of  exact  oseer- 
taiument,  the  amount  should  be  ap- 
proximated. Hubbard  v.  Weare,  79 
Iowa  678,  44  N.  W.  915. 

T7  People  v.  San  Francbco  Sav. 
Union,  72  Cal.  199,  13  Pac.  498. 

Earned  profita  may  be  a  very  dif- 
ferent thing,  for  the  purpose  of  dis- 
tribution, from  accumulated  profits, 
since  earnings  maj  be  made  without 
evor  having  been  received.  Stevens  . 
V.  United  States  Steel  Corporation, 
68  N.  J.  Eq.  373,  69  Atl.  905. 

And  see  Allen-Wert.  Commission  Co. 
V.  Qwaltney,  90  Ark.  608,  119  8.  W. 
292,  holding  that  where  the  amonnt 
of  a  corporation's  merchandise  ac- 
counts exceeded  the  excess  of  its  lia- 
bilities over  its  asMts,  it  nas  in  no 
condition  to  declare  a  dividend. 

78  People  V.  San  Francisco  Sav. 
Union,  72  Cal.  199,  13  Pae.  498. 
"Money  earned  as  interest,"  said  the 
court  in  this  case,  "however  well  se- 
cured, or  certain  to  be  eventually  paid 
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on  government  boiidB  held  by  the  corporation  cannot  be  considered 
where  it  is  not  yet  payable.™  On  the  other  hand  It  has  been  held 
that  bills  and  accounts  receivable  may  be  considered,***  provided  a 
deduction  ia  made  for  shrinkage  or  loss  in  collections."  So  it  has 
been  held  that  the  book  accounts  of  a  corporation  created  for  the 
purpose  of  merchandising  against  parties  td  whom  merchandise  has 
been  sold  in  the  ordinary  course  of  business,  and  concerning  which 
there  is  no  question,  may  be  included  in  its  assets  in  determining 
whether  there  has  been  a  net  profit.**  And  it  has  at  least  been 
intimated  that  accrued  interest  on  bills  receivable  may  be  taken  into 
account,"  Of  course  worthier  bills  receivable  and  accounts,'*  or 
worthless  loans,*"  cannot  properly  be  considered  as  assets  in  any 
case. 

A  guaranty  that  assets  purchased  by  the  company  will  net  it  a 
certain  sum  at  a  date  subsequent  to  the  payment  of  the  dividend 
will  not  justify  the  assumption  that  the  original  assets  are  good  until 
that  time  comes,  or  warrant  the  declaration  of  a  dividend  on  that 
basis,  but  the  guaranty  merely  furnishes  an  additional  asset  to  be 
considered,  and  may  be  good  gr  worthless,  depending  upon  the  respon- 
sibility  and  solvency  of  the  guarantors.'* 

The  National  Banking  Act  requires  the  deduction  of  bad  debts  in 
determining  whether  there  are  net  profits  applicable  to  the  pajnnent 
of  dividends,  and  provides  that  all  debts  due  the  bank  on  which  inter- 
est is  past  due  and  unpaid  for  a  period  of  sis  months,  unless  the 
same  are  well  secured  and  in  process  of  collection,  shall  be  considered 
bad  debts.*' 

Estimated  profits  expected  on  existing  contracts  for  delivery  of 

eannot  in  fact  Iv  distributed  rb  divi-  dudes  as  an  bmcA  "oeeraed  interest 

deads  to  ertiaekholders,  and  does  not  on  bills  rec«valble,"  aa   approxima- 

eouBthute  surfduH  proflta."  tian   sliould   be   made   of   the  accrued 

It  People    V.    8<ui    Franciseo    Sav.  interest  on   bitla   payable,   for   which 

Union,  72  <^1.  199,  13  Pac.  49S.  the   eompanj    would   be    liable.     The 

M  Hubbard  t.  Weare,  79  Iowa  678,  court  did  not  say  that  the  interest  on 

44  N.  W.  915.  bills  receivable  was  a  proper  item,  but 

Wit  is  inevitaible  that  aome  snch  apparently  considered  it. 

loes  will  occur,  and  though  its  amount  H  American   Bteel    ft   Wire    Co.    v. 

cannot    be    determined    exactly,    it  Eddy,  138  Uich.  403,  101  N.  W.  578. 

ahonid  be  approximated.    Hubbard  v.  U  Loan  Boc.  of  Philadelphia  t.  EaV' 

Weare,  7»  Iowa  978,  44  N.  W.  915.  enson,  2ia  Pa.  407,  94  Atl.  121. 

W  fencer   v.   Lowe,   198   Fed.   981.  M  American    Steel    A    Wire   Co.    v. 

Win   Hubbard   v.   Weare,    79   Iowa  Eddy,  138   Mich.  403,  101  N.  W.  578. 

678,  44  N.  W.  915,  it  was  held  that,  «7Bev.  St.    J  5204.     United   States 

where  the  rtatement  of  profits  for  the  v.  Britton,  108  U.  6.   199,  27  L.   Ed. 

purpose    of    decluiag    dividends    in-  698;  Wotters  v.  Sowlea,  31  Fed.  1. 
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goods  in  the  future  to  be  manufactured  from  raw  material  which 
the  company  has  not  yet  purchased  cannot  be  taken  into  account.** 

§  3668.  —  Borrowed  mon^.  If  a  corporation  borrows  money,  thd 
indebtedness  therefor  offsets  the  fund  borrowed,  and  as  a  general  rule, 
therefore,  money  cannot  be  borrowed  for  the  purpose  of  paying  divi- 
dends.** 

It  has  been  held,  however,  that  when  a  corporation  has  used  profits 
out  of  which  it  might  have  paid  a  dividend  in  the  improvement  of 
its  property,  when  it  might  have  borrowed  the  money  for  such  pur- 
poses, it  may  borrow  the  money  to  take  the  place  of  the  profits  so 
used,  and  use  it  in  paying  the  dividend,  for  the  dividend  in  such  a 
case  is  paid,  in  effect,  out  of  the  profits,"  And  if  surplus  profits 
have  in  fact  been  earned,  and  are  invested  in  property  used  in  the 
business  of  the  corporation,  or  other  assets  not  at  present  available 
for  the  purpose  of  distribution  among  the  stockholders  as  a  dividend, 
a  dividend  may  properly  be  paid  by  borrowing  money .'^  "A  com- 
pany," said  Judge  Kekewich,  "is  quite  as  competent  to  declare 
dividends  out  of  property  which  is  invested  for  the  time  being  in 
buildings,  or  anything  else,  as  it  is  out  of  cash  in  hand,  and  it  is 
not  necessary  that  a  company,  any  more  than  an  individual,  should 
have  cash  at  the  bank  on  which  it  can  draw  in  order  to  declare  divi- 


M  Hulflliiiison  V.  Curtiss,  45  N.  T. 
MUe.  484,  92  N.  Y.  Bupp.  70. 

M  Davia  V.  Flagstaff  Silver  Mln.  Co. 
of  Utah,  2  Utah  74. 

MExntlsioT  Water  &  Mining  Oo.  v. 
Pierce,  &0  Cal.  131,  27  Pac.  44;  Bank- 
era'  Trust  Co.  V.  B.  E.  Dietz  Co.,  157 
N.  Y.  App.  Kv.  594,  142  N.  Y.  Supp. 
847. 

*I  Alabama  Ckntaol.  Coal  ft  Iron  Co. 
V.  Baltimore  Trust  Co.,  197  Fed.  347; 
Banker'  Trust  Co.  v.  R,  E.  Dietz  Co., 
157  N.  T.  App.  Div.  594,  142  N.  T. 
Supp.  847;  Thomaa  v.  Mat^thews,  94 
Ohio  St.  32,  L.  B.  A.  1917A  1068,  113 
N.  E.  689;  Cony  v.  Londonderry  Ic 
E.  By.  Oo.,  29  Beav.  263;  Mills  v. 
Northern  By-  of  Buenos  Ayrea  Co.,  5 
Ch.  App.  621;  Stringer's  Case  (In  re 
MerCBDtile  Trading  Co.),  4  Ch.  App. 
475.  See  also  State  v.  Baltimore  ft  O. 
B.  Co.,  6  OiH  (Md.)  363j_Williams  v. 
Weatem   U.   Tel.   Co.,   93   N.   T.   182; 


Wood  V.  Lary,  47  Hon  (N,  Y.)  550, 
appeal  dismissed  134  N.  Y.  83,  28  N. 
E.  338;  Holmes  v.  St.  Joseph  Lead  Co., 
84  N.  Y.  Misc.  278,  147  N.  Y.,Snpp. 
104,  afl'd  163  N.  Y.  App.  D5v.  886, 
147  N.  Y.  Supp.  1117. 

"The  law  permits  &  corporation  to 
borrow  money  bo  pay  dividends  when 
the  earnings  are  represented  in  cred- 
its or  merchandise  readily  reducible 
to  cash."  Thomas  v.  Matthews,  94 
Ohio  St.  32,  L.  B.  A.  1917  A  1068,  113 
N.  E.  689. 

_  Where  a.  corporation  has  invested 
its  eamnngs  for  proper  corporate  pur- 
poses it  may  borrow  cash  for  the  pur- 
pose of  paying  dividends,  and  hence 
the  fact  that  Borne  of  the  cash  actu- 
ally paid  stockholders  was  borrowed 
for  the  purpose  is  not  proof  that  the 
dividend  so  paid  was  not  earned.  Ala- 
bama CouBol.  Coal  A  Iron  Oo.  v.  Bal- 
timore Trust  Co.,  197  Fed.  347. 
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dendfi."**  And  it  has  beea  said  that  "a  sitnation  might  arise  in 
which  a  corporation  ought  to  borrow  money  to  pay  preferred  divi- 
dends."**  Bat  "no  court  of  equity  will  compel  a  board  of  directors, 
against  their  judgment  and  wishes,  to  borrow  money  to  pay  divi- 
dends. "•* 

"If  the  company  is  *  *  *,^w  lately  indebted  that  it  cannot 
borrow  the  money  necessary  for  the  payment  of  dividends  upon  its 
own  credit,  then  the  net  earnings  represented  in  credits  and  mer- 
chandisa  do  not  permit  the  payment  of  dividends."** 

§  3666.  —  Creation  ol  mervfl  fund  for  repairs,  etc.  In  the  case 
of  railroad  companies  and  other  corporations  whose  capital  stock  is 
invested  in  rolling  stock,  tracks,  buildings,  machinery,  or  other  prop- 
erty which  must  become  worn  and  depreciated  in  value  in  its  use,  and 
which  will  have  to  be  repaired  or  renewed  from  time  to  time,  the  wear 
of  the  property  and  necessity  for  repairs  must  be  taken  into  considera- 
tion in  estimating  profits  for  the  purpose  of  declaring  dividends,  and 
a  sufficient  sum  must  be  set  aside  to  create  a  reserve  fund  for  repairs 
and  renewals." 

Statutes  sometimes  require  the  creation  of  a  contingent  or  sinking 
fund,  or  the  accumulation  of  a  certain  amount  before  a  dividend  may 
be  declared."    And  banks  are  often  required  to  set  apart  a  certain 

M  Municipal  Preehold   Land   Co.   v.  property    to   get    out   of   repmir,   and 

Pollingtou,  63  L.  T.  (N.  8.)  238.  paya  dividends  to  ordinary  Bhsrehold- 

Mlnacho    v.    Hid-Continent    Devel<  ers  withont  setting  apart  any  I'eserTs 

opment  0>.,   94   Kan.   370,   Ann.   Cas.  fund  for  making  neeessary  repairs  and 

1917  B  546,  146  Pac.  1014.  renewals,  it  cannot,  in  a  lubseqaeat 

»*  Hunter  v.   Roberts,  Throp  &  Co.,  year,  set  apart:  such  ft  fund,  not  only 

83  Mich.  63,  47  N.  W.  131.  for  the  eurrent  year,  but  also  for  pre- 

H  Tliomas  v.  Matthews,  94  Ohio  St.  ceding  years,  and  thus  defeat  the  pay- 

32,  L.   B.  A.   1917  A  1068,   113  N.  E.  ment  of  a.  dividend  to  preferred  ^are- 

669.  holders,   whose   right   to   dividends   is 

•«  Davidson   v,   Oillies,  16   Ch.  Div.  dependent  upon  the  profits  of  the  par- 

347,  note.    See  also  Whittaker  t.  Am-  ticular   year   only.      See   post,    i  3761 

well  Nat.  Bank,  52  N.  J.  Eq.  400,  29  et  eeq. 

A'L  203;    People   v.   Stevens,   203   N.  As  to   the   difTcrent  rule  applLc^te 

T.  7,  96  N.  £.   114,  rev'g  143  N.  Y.  to  mining  companies,  see  I  3670,  infra. 

App.  Div.  789,  128  N.  T.  Supp.  440f  tTTbe    Massachusetts    statute    for- 

People  V.  State  Board  of  Tai  Oom'rs,  bids  the   distribution  of   earnings   by 

196  N.  Y.  39,  99  N.  E,  581,  modifying  certain   ctaaaes   of   corporations   "un- 

128  N.  T.  App.  Div.  13,  112  N.  Y.  Supp.  less  at  least  ten  per  cent,  of  the  net 

392)    People    V.   Staite   Board    of   Tax  profits  have   been   appropriated  for  a 

Com'rs,  136  N,  Y.  App.  Div.  155,  120  contingent  or  sinking  fund,   until  an 

N.  Y.  Supp.  S2S,  atf' d  198  N.  Y.  608,  amount     has    accumulated     equal     to 

92  N.  E.  1098.  thirty  per  cent,  of  its  capital  stock." 

But  where  a  corpomtion  allows  its  But  violatiSU  of  thb  provision  does 
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percentage  of  their  net  profits  to  a  snrplus  fund  before  declaring 
a  di video  d.** 

§3667.  —  VHliution  of  propflrt7.  The  property  and  assets  of  the 
company  most  be  taken  at  their  aetaal  fair  valne."  And  if  the  di- 
rectors or  stockholders  act  bonestljc  and  in  good  faith  in  placing  a 
value  npon  them,  no  creditor  can  BuccessfuUy  complain,^  "The 
court  will  look  to  the  bona  fides  of  such  a  transaction  and,  if  it  is 
clear  that  it  was  carried  out  in  good  faith  in  all  its  particulars,  and 
in  the  exercise  of  a  judgment  fairly  and  honestly  directed,  it  viil  be 
sustained."'  Nor  is  bad  faith  necessarily  shown  by  the  fact  that 
the  company  snbsequently  becomes  insolvent.' 

Property  in  which  the  capital  of  the  corporation  has  been  inveated 
may  be  considered  as  representing  the  amount  invested,  after  deduct- 
ing a  fair  allowance  for  depreciation  in  value  by  reason  of  wear  and 
tear  and  other  causes.*  But  the  Supreme  Court  of  the  United  States 
bes  held  that  the  expression  "profits  of  a  business"  means  the 
receipts,  deducting  current  expenses,  and  is  equivalent  to  "net 
receipts";  and  that  depreciation  of  buildings  in  which  the  business 
is  carried  on,  although  they  were  erected  by  expenditure  of  the  capital 
invested,  is  not  ordinarily  or  necessarily  considered  in  estimating 
the  profits.' 

not  make  the  direetora  penonally  li-  507,  80  Altl.  37,  aff 'd  83  N.  J,  Bq.  705, 

ab1»  to  erediton.    Ellis  v.  Freneh-Ca-  92  Atl.  583,  where  the  evidence  was 

nadiaa  Go-op.  Ah'h,  1S9  Usas.  586,  held  to  show  thai  Uie  real  value  of 

76  N.  E.  S07.  the    el>Tpara,tii>n 'a   mine    and    mining 

WSoeb   a  provision  ia  mandator;.  claims    exceeded   the    sum    at   whieh 

lApslej  V.   Uerchante'  Bank  of  Jef-  the;  wete  carried  on  its  books. 

feison  Ctty,  105  Mo.  App.  9S,  78  S.  1  Northern    Bank    &   Trust    Co.    v. 

W.  1095.  Day,  83  Wash.  296,  146  Pac.  182. 

WWbittakeT  V.  Amwell  Nat.  Bank,  S  Northern    Bank    &    Trust    Co.    v. 

52  N.  J.  Eq.  400,  2ft  Atl.  203.  Day,  83  Wuh.  206,  145  Pac.  182. 

In   determining   whether   there   has  ■  Northern    Bank    &    Trust    Oo.   v. 

been  an  impairment  of  capital  by  the  Day,  S3  Wasb.  396,  145  Pac  182. 

payment   of   dividends,   assets   of   the  4  Mills   v.   Northern   S,y.   of  Buenos 

company  mnst  be  taken  at  their  actaal  Ayres  Co.,  5  Ch.  App.  Kl.     See  also 

value.     Ameriein   Steel  Is   Wire  Co.  opinion  of  Judge  Crow  in  Boothe  v. 

V.   Eddy,   13S  Hick.   403,   101   N.   W.  Summit  Coal  Uin.  Co.,  55  Wash.   167, 

S78.  19  Ann.  Oas.  1255,  104  Pae.  207. 

The  direetora  murt  value  the  cor-  An  alhwauco  ehould  be  made  for 

porate  assets  "at  no   higher   figure  depreciation  in  the  value  of  machiu- 

tbBD  reasonably  prudent  men   would  ery.    Wbittaker  v.  Amwel)  Nat.  Bank, 

do."     Siegman    v.    Electric    Vehicle  52  N.  J.  Eq.  400,  29  Atl.  203. 

Co.,  140  Fed.  117.  B  Gyster    v.    Centennial    Board    of 

See  Hyams  v.  Old  Dominion  Copper  Finance,  94  U.  6.  600,  24  L.  Ed.  188. 
Mining  k  Smelting  Cto.,  82  N.  J.  £q. 
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"It  cannot  be  said  that  the  operating  plant  of  a  mine  has  little 
or  no  value  simply  because  it  is  used  as  a  factor  in  the  development 
and  working  of  a  wasting  property.  It,  or  its  equivalent,  is  neces- 
sary to  the  operation  of  the  mine,  and  its  valuation  for  that  purpose 
must  be  left  to  the  honest  judgment  of  the  board  of  directors."  • 

An  increase  in  the  bulk  of  raw  material  in  the  process  of  manu< 
facture  may  be  given  the  value  of  the  raw  material  where  such  is 
the  custom  of  the  trade.^ 

Care  must  be  taken  not  to  include  the  same  item  twice,  as  by  includ- 
ing expenses  paid  and  other  items  as  separate  assets,  when  they  go 
to  make  up  the  estimated  aggregate  value  of  the  corporate  property. 
And  it  is  also  necessary,  in  fixing  the  value  of  particular  assets,  to 
make  a  proper  allowance  for  probable  loss.  So  it  has  been  held  that, 
in  stating  the  profits  of  a  corporation  for  the  purpose  of  declaring 
a  dividend,  money  paid  out  for  moving  machinery  or  materials  which 
went  into  the  buildings  of  the  corporation  should  be  included  in  the 
assets,  hut  not  as  a  separate  item,  where  the- aggregate  value  of  the 
buildings  is  given ;  that  expenses  of  perfecting  a  machine  should  not 
be  included  as  an  asset  until  it  is  known  that  the  machine  will  be 
successful,  where  its  sole  value  depends  upon  that  contingency;  that 
money  paid  out  for  expenses  should  not  be  included  as  an  asset,  since, 
if  the  value  of  the  corporate  property  is  enhanced  thereby,  it  is  in- 
cluded in  the  statement  of  the  value  of  the  property;  that  profits 
of  a  former  season  should  not  be  stated  as  a  separate  item  in  the 
statement  of  the  assets  of  the  corporation  for  a  certain  year,  where' 
aach  profits  have  not  been  declared  or  withdrawn  from  the  general 
assets,  as  they  are  a  part  thereof;  that  outstanding  accounts  should 
not  he  stated  as  an  asset,  without  approximating  the  amount  to  be 
deducted  for  loss;  and  that  expenses  for  exhibiting  a  machine  should 
not  be  included  in  the  assets  as  a  separate  item,  as  they  enter  into  the 
value  of  the  general  assets.* 

§3668.  — Property  ormoney  representing:  capital  stock.  Property 
or  money  which  represents  an  investment  of  the  capital  stock  of  a 

BHy&nui    V.    Old    Dominiotf   Copper  a   dividend,  tbe   court  held   thiLt   tha 

Mining  &  Smelting  Co.,  32  N.  J.  Ei).  iDcreaae  might  be  eot  down  as  having 

507,  88  Atl.  37,  aff'd  83  N,  J,  Eq.  705,  the    value    of    barley,    whore    it    ap- 

S2  Atl.  688.  peared  that  this    was  in  accordance 

T8a  wfiere  ft  appeared  that  in  man-  with  the  custom  ot  the  trade.    Hutch- 

ufaeturing  bttrlej  into  malt  its  balk  insoD  v.  Curtisa,  45  N.  T.  Hise.  4S4, 

iacreaaea*  fifteen   per   cent.,   in   deter-  92  N.  Y.  Supp.  70. 
mining  whether  the  books  of  a  malt-         ■  Hubbard  v.  Weare^  79  Iowa  678, 

ing  concern  justified  the  declaring  of  44  N.  W.  915. 
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corporation,  or  of  any  part  thereof,  cannot  be  regarded  ag  eorplus 
pn^tB,  and  distributed  as  dividends,  irrespective  of  tbe  financial  con- 
dition of  the  corporation.  When  a  person  subscribes  for  or  pnrcfaasca 
shares  of  stock  in  a  corporation,  and  pays  a  part  only  of  the  amonnt 
due  thereon,  and  the  shares  are  afterwards  forfeited  for  nonpayment 
of  the  'balance,  the  amount  paid  is  not  profits,  but  a  part  of  the  capital, 
and  cannot  be  divided  among  the  stockholders.'  And  tbe  same  is 
true  of  the  proceeds  of  the  sale  by  the  corporation  of  shares  of  its 
own  stock  not  previously  issued,'*  and  of  money  paid  into  the  treas- 
ury of  the  corporation  by  certain  of  its  stockholders  for  the  purpose 
of  stren^hening  the  company  and  adding  to  its  working  capital,  and 
for  which  no  additional  stock  is  issued." 

An  estimated  increase  in  the  value  of  a  building  owned  and  occu- 
pied by  the  corporation  cannot  be  deemed  a  net  profit  arising  from 
the  business,  at  least  until  it  is  realized  by  a  sale,"  nor  can  the 
difference  between  tbe  price  at  which  a  corporate  ofBcer  is  authorized 
to  buy  property  for  the  corporation  and  a  less  price  which  he  actually 
pays  for  it" 

The  stockholders  of  a  corporation  have  the  right  to  a  division  of 
its  capital  among  them,  after  payment  of  its  debts,  when  the  coipora- 
tion  has  been  dissolved.'*  And  wlien  the  amount  of  the  capital  stock 
of  a  corporation  has  been  reduced  under  legislative  authority,  they 
are  entitled  to  a  distribution  of  the  excess  of  the  actual  capital  over 
the  amount  of  the  stock  as  reduced."  The  fund  thus  distributed  is 
sometimes  called  a  "dividend,"  bnt  it  is  very  different  from  a  divi- 
dend out  of  profits.'* 

»Gratz   V.   Bedd,   4  B.   Mon.    (Ey.)  MSee  chapter  on  Forfeiture,  Disao- 

178.  lutioB  and  Winding  Up,  infra. 

iVBrenaman     v.     Wbitehouse,     85  lOSee  S  3472,  enpra. 

Wash.   355,    148   Pac.   24.  "The   fund  reanlting  from  the   re- 

11  A  return  of  a  pftrt  of  this  amount  duction   of   the   capital   atoclt   is   not 

to  thoae  who  contributed  it  was  held  surplus   proGta,   and    preferred    stock- 

not  to  be  a  dividend  within  the  mean-  boldera  who  are  entitled  to  cumulative 

ing  of  A  rtatnte  making  the  amonnt  dividends  are  not  entitled  to  bave  it 

of  a  tax  dependent  upon   dividends  applied  in  payment  of  anearages  due 

made      and      declared.        People      v.  them.     Boberts  v.  Boberte-Wieks  COt 

Knight,  M  N.  T.  App.  Div.  120,  89  184  N.  T.  257,  3  L.  B.  A.   (N.  S.) 

N.  Y.  8upp.  72.  1034,  112  Am.  St.  Bep.  607,  6  Ann. 

UKingFton  v.  Home  Idfe'lns.  Co.,  Cas.  213,  77  N.  E.  13,  i-ov'g  102  N.  T. 

—  Del.  Ch.  — ,  101  Atl.  898.  App.   Div.   118,   92   N,   T.   Supp.   387.   , 

IS  The   assets   of   the   compaiijr   are  Se-i  also  Larwill  t.  Bnrk,  19  Ohio  Cir. 

not  increased   thereby.     Kingston   v.  Ct.  513. 
Home   Ufe   Ina.  Co.,  —  Del.   Ch.  — , 
IM  AtL  888. 
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g  3668.  —  Inraiaiice  oompaniM.  In  estimating  the  surplus  profits 
of  an  insuraDce  company  for  the  putpose  of  determining  the  amount 
which  may  lawfully  be  paid  in  dividends,  it  is  not  proper  to  regard 
as  profits  premiums  paid,  but  not  yet  earned,  without  taking  into 
consideration  probable  losses  upon  existing  policies,  for  the  unearned 
premiums  and  the  interest  upon  the  capital  stock,  and  not  the  capital 
stock,  is  the  primary  fund  out  of  which  losses  on  existing  risks  are 
to  he  paid.  And  it  has  been  held  that  unearned  premiums  could  not 
be  counted  at  all  as  surplus  profits.*'  The  better  rule,  however,  is 
that  unearned  premiums  may  bo  included  in  the  computation  of 
profita,  for  the  purpose  of  declaring  a  dividend,  provided  a  sufficient 
surplus  is  retained,  over  and  above  the  capital  stock,  to  pay  all 
probable  losses  on  existing  risks.'* 

A  guaranty  fund  in  approved  notes  raised  by  subscription  of  the 
stockholders,  under  an  agreement  that  it  is  to  be  used  only  for  the 
payment  of  claims,  and  after  all  the  assets  of  the  company  have 
been  exhausted,  and  that  any  portion  of  it  so  used  shall  be  refunded 
with  interest  out  of  the  first  surplus  receipts  of  the  company,  cannot 
be  reckoned  with  the  company's  assets  in  determining  its  right  to 
declare  a  dividend." 

§  3670.  —  0<nrpt»ratioiiH  whose  property  is  necessarily  consumed  in 
use.  When  a  corporation  is  created  for  the  purpose  of  investing  its 
capital  in  property  which  will  necessarily  be  consumed  or  exhausted 
in  the  course  of  its  operations,  so  that  the  depreciaUon  in  the  value 
of  the  property  cannot  be  repaired,  as  in  the  case  of  a  mining  com- 
pany, it  is  not  subject  to  the  same  rules  as  other  corporations.  A 
mining  company  is  not  formed  for  the  purpose  of  permanently  using 
the  property  in  which  its  capital  is  invested,  but  for  the  purpose  of 
investing  in  property  which,  in  the  nature  of  things,  will  be  gradually 
consumed  in  making  profits,  and,  in  estimating  the  profits  of  such  a 
corporation  for  the  purpose  of  determining  whether  it  may  lawfully 
declare  a  dividend,  no  deduction  is  to  be  made  for  depreciation  in 
the  value  of  its  mine  by  reason  of  its  use  and  consumption  in  taking 
out  the  ore  or  other  minerals.  Dividends  may  be  lawfully  declared 
out  of  the  net  proceeds  of  its  operations  after  deducting  expenses 
and  debts  and  a  reasonable  fund  for  contingencies."*    And  the  same 

ITLexington   Life,  Fire   &  Marine  7  Paige  (N.  T.)  19S;  De  Peyster  v. 

Ins.  Co.  V.  Page  4  Biehardson,  17  B,  American   Pire  Ins.  Co.,  6  Paige   (N, 

Mon.  (Ky.)   412,  66  Am.  Dec.   165.  T.)  486. 

See  BtBndard  works  on  insurance.  t'BuBHell  v.  Bristol,  49  Conn,  051. 

WCrawford  v,  Kooey,   130  Ga.  515,  MExcelsioT  Water  ft  Mining  Co.  v. 

61  &  E.  117;  Seott  v.  Eagle  Fire  Co.,  Pierce,  90  Cal.  131,  27  Pae.  44.    See 
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is  trae  of  a  corporation  created  for  the  parpoee  of  utilizing  a  lease 
for  a  term  of  years,"  or  a  patent,"  Similarly,  where  a  corporation 
is  formed  for  the  purpose  of  liquidating  the  business  of  a  partner- 
ship, and  selling  all  of  its  property  and  dividing  the  proceeds  among 
its  stockholders,  such  property  is,  in  no  proper  sense,  its  capital  stock 
within  the  meaning  of  the  rule  proliibiting  a  corporation  from 
distributing  its  capital  in  the  form  of  dividends,  but  is  rather  to  be 
regarded  as  property  held  by  the  corporation  in  trust  for  the  benefit 
of  its  stockholders,  and  which  may  be  distributed  by  it  to  them  in 
the  manner  prescribed  in  the  articles  of  incorporation,  at  least  where 
the  rights  of  creditors  are  not  involved," 

A  mining  company,  however,  cannot  lawfully  sell  its  mine,  or  any 
part  of  it,  and  declare  a  dividend  out  of  the  proceeds.**  Nor  can  an 
oil  company  distribute  as  dividends  the  proceeds  of  the  sale  of  oil 
placed  in  tanks  before  the  formation  of  the  company  and  which  is 
a  part  of  the  assets  which  went  to  form  its  capital  stock.'' 

If  the  mining  property  has  been  taken  subject  to  a  debt,  or  it 
becomes  necessary  to  incur  one  as  a  preliminary  operation  in  opening 
up  the  property,  the  whole  of  such  debt  need  not  first  be  paid  before 
a  dividend  is  declared,  but  it  is  necessary  to  first  pay  the  interest 
thereon  and  to  provide  a  sinking  fund  sufficient  to  extinguish  the 
principal  before  the  mine  is  exhausted.'*  If  there  is  no  such  indebt- 
edness the  surplus  profits  may  be  determined  by  deducting  the  gross 
outlay  from  the  gross  receipts,  the  balance,  less  a  reasonable  reserve 
to  meet  contingencies,  being  the  legitimate  subject  of  a  dividend.*^ 

aho  Peopla  v.  Ecberts,  156  N.  T.  585,  Water  &  Mining  Co.  v.  Pierce,  flO  Cal. 

51   N.   E.   2W,   rev'g   25   N.   Y.   App.  131,  27  Pae.  44. 

Div.  89,  48   N.  Y.   Sapp.   881;  Lee  v.  M  Mellon  v.  MisBiaaippi  Wire  Glaaa 

Neuchatel  Asphalte  Co.,  41  Ch.  Div.  Co.,  77  N.  J,  Eq.  4&8,  78  Ati.  710.  See 

1;  Lambert  v.  Neuchatel  Asphalte  Go.,  also  dictum  to  this  effect  in  Ezcelaior 

51   L.    J.   Ch.   SS&.     Bee   also    opinion  Water  &  Uining  Co.  v.  Pierce,  90  Cal, 

of  Judge  Crow  in  Boothe  v.  Sammit  131,  27  Pac.  44. 

Coal  Min.  Co.,  55  Wash.  167,  19  Ann.  »  Baldwin  v.  Miller  &  Liu,  152  Cal. 

Caa.  1255,  104  Pac.  207.  454,  92  Pac.  1030. 

"Where  Toines,  oil  wells,  qnarriei,  MEicelaior    Water    k    Mining  Co. 

etc.,  become  eihauated  by  the  work-  v.   Pierce,  90  Cal.   131,  27  Pac.  44; 

ing  of  them,  and  thue  cease  to  be  as-  Davis  v.  Flagstaff  Silver  Min.  Co.  of 

Beta  of  the  corporation  owning  them,  Utah,  2  Vtnh  74. 

it  will  not  be  neceaaary  for  the  board  »*  Van  Vleet  v.  Evangeline  Oil  Co., 

of  direirtors  to  let  Bside  funds  for  the  129  La.  400,  56  So.  343. 

purpose    of    purchasing   other    minea,  M  Excelsior  Water  k  Min 

wells,    qnarries,   etc."    Van    Vleet   v.  Pierce,  90  Cal.  131,  27  Pac, 

Evangeline  Oil  Co.,  129  La,  406,  56  So.  nEzcelwor  Water  k  Min 

343.  Pierce,  90  Cal.  131,  27  Pac.  4 

U  See    the     dictnm     in     Excelsior 
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§3671.  — Farther  UlnrtrationB.  A  fimd  which  ia  properly  snr- 
plos  may  be  distributed  as  dividends  regardless  of  whether  it  is 
carried  on  the  books  of  the  company  as  surplus  or  as  segregated  assets, 
or  in  a  special  fund  account,  or  otherwise," 

"Money  paid  out  is  not  on  hand,  and  should  not  be  reckoned  as 
assets.  If  paid  for  property  that  is  on  hand,  the  property  is  assets. 
If  expended  in  a  way  that  has  enhanced  the  value  of  the  general 
assets,  it  is  included  in  their  valuation.  If  so  expended  as  to  have 
brought  no  property,  or  no  enhancement  of  that  on  hand,  then  it  is 
a  loss,  and  should  not  be  counted  as  assets."** 

A  premium  received  for  new  stock  which  is  sold  by  the  corpora- 
tion,"  or  which  is  used  by  it  in  retiring  convertible  bonds,'*  is  not 
capitat,  but  is  profits  and  distributable  as  snch.  And  the  same  is 
true  of  profita  derived  from  the  sale  of  stock  of  other  corporatitms."* 

The  proceeds  of  a  decree  against  a  promoter  for  the  recovery  of 
secret  profits  may  be  regarded  as  surplus,  where  it  appears  that  the 
company  has  sufBcient  assets  over  alt  its  liabilities,  accumulated  from 
its  current  net  profits,  to  make  good  its  capital,  and  hence  that  such 
fund  is  not  needed  to  make  good  any  impairment  thereof.** 

§3672.  In  whom  anthority  to  declare  dividends  la  vested.  Ordi- 
narily the  right  to  declare  a  dividend  is  vested  in  the  board  of 
directors,  and  not  in  the  stockholders'*  nor  in  the  corporate  offi- 

» HTams  V.  Old  Dominiim  Copper  Society  v,  TJnioii  Pac,  E,  Co.,  212  N. 

Hitting  ft  SmeHing  Co.,  82  N.  J.  Bq.  Y.  360,  L.  B.  A.  1»15  D  1052,  106  N.  B. 

607,  89  Atl.  37,  aff'd  83  N.  J.  Eq.  705,  92,  «tt'g  16E  N.  Y.  App.  Div.  81,  147 

9e  Atl.  686;  Butett  v.  United  States  N.  Y.  Supp.  382. 

Oa*t  Iron  Pipe  &  Foundry  On.,  74  N.  »  Equitable  Life  Amur.  Soeietj  v. 

J.  Bq.  668,  70  Atl.  929,  aff'd  75  N.  J.  Union  Pac.  E.  Co,,  212  N.  T.  360,  L. 

Bq.  S39,  73  Atl.  514.  B.  A.  1916  D  1052,  106  N.  E.  92,  Rff'g 

» Hubbard  v.  Weare,  79  Iowa  67S,  192  N.  Y.  App.  Div.  81,  U7  N.  Y. 

44  N.  W.  910.  Bupp.  382. 

HSo  much  of  ihe  premium  aa  ib  t^Hysms  v.  Old  Dominion  Copp«r 

neeesnrj  ihould  be  applied  to  make  Mining  ft  Smehing  Co.,  82  N.  J.  Eq. 

the    book    value     of    the    new   stock  507,  89  Atl.  37,  aft'd  B3  N.  J.  Eq.  705, 

equal  the  book  value  of  the  old  stock,  92  Atl.  588. 

and  the  balance  remaining  represents  UUnitad  Stat«s.     Scbell  v.  Alston 

S  net  profit  to  be  distributed  ratably  Mfg.  Co.,'l40  Fed.  439. 

between   old  and   new   stock.      Miller  Ullnola.    Hamblock  v.  Clipper  Lawn 

v.  Payne,   150  Wis.  354,  136  N.  W.  Mower  Co..  148  Dl.  App.  618. 

811.  Kantnck;,     Grant  v.  Boss,  100  Ey. 

SI  Exchanged   on    the   basis   of   one  44,  37  S.  W.  263;  American  Wire  Nail 

share   of   Mock   at   par   for   <17S   par  Co.   v.   Oedge,  96  Ey.   513,  29   B.   W. 

value  of  bonds.    Equitable  Life  Aasur.  353. 
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cers.**  If  the  duty  is  on  the  board  of  directors  they  cannot  delegate  it, 
or  at  least  cannot  escape  liability  for  the  wrongful  distribution  of 
the  capital  of  the  corporation  by  so  doing."  And  where  the  power 
is  lodged  in  the  directors  alone,  a  resolution  adopted  at  a  meeting  of 
the  stockholders  authorizing  and  directing  the  directors  to  pay  a 
dividend  is  of  no  force  or  effect."  But  a  dividend  otherwise  tmoh- 
jectionable  is  not  invalidated  because  its  declaration  was  brought  about 
by  another  corporation  vbiefa  owned  a  majority  of  its  stock.** 

The  power  to  declare  dividends  is  sometimes  vested  in  the  Btock- 
bolders,  however,  especially  in  the  case  of  stock  dividends.**  And 
there  may  be  a  division  of  profits  which  will  be  equivalent  to  a  divi- 

New  York  Steam  Co.,  121  N,  T.  Bupp. 


PenusylTanta  Iron 
Works  V.  Mackenxie,  190  Maw.  61, 
76  N.  E.  228. 

MlchlgMu  See  Enight  v.  Alamo 
Mfg.  Co.,  190  Mich.  223,  157  N.  W. 
Zi;  BnWter  v.  BobMi:s,  Tbrop  ft  Co., 
83  Mich.  63,  47  N.  W.  131. 

New  J«iM7.  BresHn  v.  Friea-Brea- 
lin  Oo.,  70  N.  J.  L.  274,  58  Atl.  313; 
King  V.  Peterson  ft  H.  River  B.  Co.,  29 
N.  J.  L.  es,  aff'd  on  otber  groonds 
SS  N.  J.  L.  S04. 

Nnr  York.  Berrymsn  t.  Bankers' 
Ute  Ins.  Co.,  117  App.  Div.  730,  102 
N.  Y.  8upp.  696. 

A  «ash  dividend  is  ordinairilj  cre- 
ated by  a  simple  vote  of  the  di- 
rectors.    Terry  v.  Eagle  Lock  Co.,  47 


CODI 


141. 


"The  diatrifcution  among  stockbold- 
ero  of  the  property  of  the  corporBl:ioD 
whether  made  out  of  profits  or  sup- 
p'oaed  profits  while  the  corporation  is 
gtaag  on  or  out  of  the  proceeds  of  a 
realisation  of  the  property  in  winding 
up  its  concerns,  murt  be  made  by  di- 
rectors and  cannot  be  made  by  any- 
one else."  Pennsylvania  Iron  Works 
Co.  V.  Mackenzie,  190  Mass.  61,  78  N. 
E.  22ft. 

That  powers  vested  in  the  directors 
by  the  charter  or  statute  cannot  be 
exercised  by  the  stockholders,  see 
Chap.  41,  supra. 

*(  It  cannot  be  exercised  by  the 
president   and   secretary.     Shelby    v. 
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M  Pennsylvania  Iron  Works  Co.  v. 
Mackenzie,  190  Mass.  61,  76  N.  E. 
228. 

As  to  the  right  of  dire&tors  to  del- 
egate their  powers  ^nernlly,  see 
1 1951  et  seq.,  supra. 

"Grant  v.  Boss,  100  Ky.  44,  37  S. 
W.  263. 

MSo  a  dividend  was  held  nn)*  to  be 
invalid  because  in  declaring  it  the 
directors  acted  under  compulsion  of 
an  agreement  made  between  the  cor- 
poration 's  stockholders  and  the  stock- 
holders of  another  corporation  which 
owned  a  majority  of  the  first  corpora- 
tion's stock,  where  neither  the  first 
corporatioD  nor  its  officers  or  directors  ■ 
were  parties  to  such  agreement, 
though  there  were  three  common  di- 
redors  of  the  two  companies.  Hyams 
V.  Old  Dominion  Copper  Mining  A 
Smelting  Co.,  82  N.  J.  Eq.  507,  89  Atl. 
37,  aff 'd  83  N.  J.  Eq.-705,  92  Atl.  588. 

W  Generally  a  stock  dividend  must 
he  authorized  by  a  vote  of  the  stock- 
holders. Terry  v.  Eagle  Lock  Co., 
47  Conn.  141. 

The  declaraition  of  a  stock  dividend 
is  not  within  the  power  of  the  board 
of  directors,  but  the  direct  action  or 
subsequent  sanction  of  the  eTtockhoId- 
era  is  essential.  Dock  v  Schlichter 
'Jitte  Cordage  Co.,  167  Pa.  St.  370, 
31  Atl.  656. 


d  by  Google 


§  3672] 


Pbivate  Cobpoeations 


[Ch.56 


dend,  where  all  the  stockholders  consent  to  it,  without  any  formal 
action  on  the  part  of  the  board  of  directors.**  It  has  also  been  held 
that  where  a  dividend  has  been  paid  to  a  stockholder  who  has  no 
notice  of  any  infirmity  in  the  manner  of  ita  declaration,  it  cannot  be 
recovered,  back  by  the  corporation  solely  because  it  was  not  formally 
declared  by  the  board  of  directors.*' 

§3673.  Fonnal  requisites  of  deelaratioiL  The  osnal  and  proper 
way  to  appropriate  corporate  profits  to  stockholders  is  by  formally 
declaring  a  dividend."  And  there  is  authority  to  the  effect  that  a 
dividend  can  only  be  declared  by  formal  action  of  the  board  of  di- 
rectors, or  of  the  stockholders  as  a  body,  as  the  case  may  be,  and 
that  the  vote  must  appear  on  the  records  of  the  corporation.**  So  it 
has  been  held  that  the  declaration  of  a  dividend  cannot  he  proved  by 
parol  evidence  in  collateral  suits  between  the  corporation  and  stock- 
holders, hut  only  by  the  corporate  records,  and  that  if  a  dividend  has 
in  fact  been  declared,  but  does  not  appear  on  the  records,  the  remedy 
is  to  correct  the  records,  first  in  the  corporation  itself,  by  calling  atten- 
tion to  the  omission,  or,  where  this  will  not  avail,  by  mandamus  to  the 
proper  officer,  or  by  a  suit  in  equity.** 

It  has  been  very  generally  held,  however,  that  there  may  be  a 
division  of  profits  amon^  stockholders  without  the  formality  of  declar- 
ing a  dividend,  and  that  such  a  division  is  the  equivalent  of  a  divi- 
dend.*"   And  it  has  been  held  that  a  division  of  profits  is  a  dividend 


40  Sea  I  3673,  infra. 

UBerryman  v.  Banksrs'  Life  Ins. 
Co.,  117  N.  T.  App.  Div.  730,  103  N. 
T.  Supp.  895. 

«•  Central  of  Oetn-gia  B.  Co.  v.  Cen- 
tral Truit  Co.  of  Nbw  York,  136  Ga. 
472,  69  8.  B.  708. 

«•  American  Wire  Nail  Co.  v.  Gedge, 
M  Ky.  513,  39  S.  W.  353;  Dennis  v. 
JoBlia  Mfg.  Co.,  19  B.  I.  666,  61  Am. 
St.  Bep.  805,  36  AtL  129. 

MDennia  t.  Joelin  Mfg.  Co.,  19  B. 
I.  666,  61  Am.  8t.  Bep.  805,  36  Atl. 
129. 

In  thig  ease  the  conrt,  in  the  courie 
of  its  opinion,  iaid:  "Where,  as  in 
the  matter  of  «  dividend,  metnbera  of 
a  r(BTH)ration  have  a  common  Interest 
and  right  by  rirtue  of  action  taken, 
the  record  should  sbow  what  the  cor- 
poration did,  and  in  case  of  error  the 


remedy  should  be  a  proceeding  to  cor- 
rect the  record  Hself,  rather  than  by 
parol  evidence  in  collate  r&l  suita, 
which  would  be  liable  to  difFereirt  re- 
sults. It  follows  that  the  parol  evi- 
dence offered  In  this  case  to  show  that 
a  dividend  was  voted  as  an  offset  to 
advances,  is  inadmissible. " 

46  United  8tat«B.  Smith  v.  Moore, 
190  Fed.  689;  Spencer  v.  Lowe,  193 
Fed.  961. 

OooigU.  Central  of  Georgia  B.  Co. 
V.  Central  Trust  Co.  of  Now  York, 
laS  Ga.  472,  09  S.  B.  708. 

Michigan.  Enight  v.  Alamo  Mfg. 
Co.,  190  Mich.  223,  157  N.  W.  24; 
Barnes  v.  Spencer  t  Barnes  Co.,  162 
Mich.  S09,  139  Am.  St.  Bep.  587,  127 
N.  W.  752. 

New  To*.  Hartley  v.  Pioneer  Iron 
Works,  181  N.  T.  73,  73  N.  B.  576, 
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even  though  it  is  not  called  a  dividend  and  is  not  considered  to  be 
anch  by  the  directors  or  stockholders.*^  So  where  the  govemiDg  body 
of  a  corporation  turns  over  its  profits  to  its  sole  stockholder  without 
liability  to  account,  their  action  is  the  equivalent  of  declaring  a 
dividend.*^  And  if  the  directors  ascertain  the  profits  and  set  apart 
the  portion  thereof  that  is  to  be  divided,  a  failure  to  observe  the 
forms  prescribed  by  law  as  to  the  time,  place  and  manner  of  declaring 
them  is  immaterial.**  And  it  has  been  held  that  a  resolution  of  the 
directors  of  a  bank  "that  the  bank  shall  pay  the  taxes  on  the  bank 
stock"  is  equivalent  to  the  declaration  of  a  dividend  equal  to  the 
taxes  which  may  be  levied  on  each  share,  where  the  bank  is  under 
no  legal  obligation  to  pay  such  taxes.**  And  where,  upon  reduction 
of  the  capital  of  a  national  bank,  the  directors,  with  the  approval  of 
the  comptroller  of  the  currency,  charged  o£E  certain  bad  and  doubt- 
ful assets,  which  were  set  apart  as  a  trust  fund  for  the  benefit  of  the 
then  stockholders,  it  was  held  that  this  was  simply  a  form  of  declaring 
a  dividend  from  assets  in  excess  of  the  capital  stock.*" 

The  stockholders  may  also  informally  agree  among  themselves  to 
distribute  a  certain  sum  aa  dividends  without  going  through  the 
form  of  corporate  action,  and  if  all  consent,  their  action  in  so  doing 
will  be  valid,  at  least  where  the  ri^ta  of  creditors  are  not  involved.'^ 
rev'g  87  N.  T.  App,  Div.  107,  84  N.  Y.  deeds,  were  not  very  formal. 
Supp.   79;   8hBw  v.  Ansaldi  Co.,   Inc.,  M2    Cook    on    OOTpvrattoiu,    |  S34. 

—  App.  Div.  — ,  165  N.  Y.  Snpp.  872;  Barnes  v.  Spencer  ft  Bftnies  Co.,  IS8 
Ben^m'an  v.  Bankers'  Life  Id».  Co.,  Hich.  509,  139  Am.  St.  Bep.  S87,  127 
117  App.  Div.  730,  103  N.  Y.  Supp.  N.  W.  752;  In  re  Wilson's  Estate,  — 
096.  See  also  Rorke  v.  Thomas,  56  Ore.  — ,  167  Psc.  580.  See  also  Com. 
N.  Y.  659.  V.  Ktteburg,  Tt.  W.  &  C.  B.  Co.,  74  Pa. 

OngotL     In  re  Wilson  'e  E»tate,  167      St.  33,  90. 
Pae.  5S0;  Orants  Pass  Hardware  Co.  v.  47  Central  of  Georgia  B.  Co.  v.  Cen- 

Calvert,  71  Ore.  103,  142  Pac.  569.         tral  Trust  Co.  of  New  York,  13S  Ga. 

PnuuylTWi*.      Com.    v.    Pittsburg,      472,  m  S.  E.  708. 
Ft.  W.  A  C.  B.  Co.,  74  Pa.  St.  83,  90.  *»Brealin  v.  Friee-BreaKn  Co,  70  N. 

See  also  Beading;  Trust  Od.  v.  Read-       J.  L.  274,  58  Atl.  313. 
ing   Iron-Works,   137   Pa.   St.    282,   21  40  The   bank,   not   being   liable   for 

Atl.  169,  170;  Cbilds  v,  Adams,  43  Fa.  -the  taxes,  coald  not  pay  the  same 
Super.  Ot.  239.  except  from  dividends  or  other  prop- 

In  Grants  Pass  Hardware  Co.  v.  erty  of  the  stockholders  In  ita  pos- 
Calvert,  71  Ore.  103,  142  Pac.  569,  a  sesiion,  and  hence,  unless  a  dividend 
transfer  of  real  property  to  stock-  was  intended,  would  aet  illegally  in 
holders  was  held  to  be,  in  effect,  the  paying  them.  Bedhead  v.  Iowa  Nat. 
payment  of  a  dividend  in  property  Bank,  127  Iowa  '572,  103  N.  W.  788, 
in   accordanoe  with   the  previons   ac-  M  Cogswell    v.   Second    Nat.    Bank, 

lion   and   intention    of   the   company,       78  Conn.   75,  60  Atl.   1059,   aff'd  204 
tboQgh      the     proceedings      relating      U.  8. 1,  51  L.  Ed.  343. 
thereto,  prior  to  the  execution  of  the  >i  Smith  v.   Moore,   199  Fed.   689; 


d  by  Google 


§3673] 


Private  Cobporationi; 


[Ch.56 


For  eiample,  it  has  been  held  that  "when  all  the  Btockholders,  includ- 
ing all  the  directors  of  a  solvent  corporation,  nreet  and  agree  to  a 
division  of  profits,  and  they  are  credited  to  the  several  individual 
btockholders  upon  the  books  of  the  company,  and  subsequently  gome 
of  the  stockholders  withdraw  their  shares  in  whole  or  in  part,  that 
is  the  equivalent  of  a  dividend,"  and  the  other  stockholders  are 
entitled  to  the  amounts  so  credited  to  them.**  A  distribution  of  the 
proceeds  of  the  sale  of  all  ••  or  a  part  of  ••  the  property  of  the  corpora- 


Kniglrt  v.  AUmo  Htg.  Co.,  190  Uieb. 
aeS,  197  N.  W.  24;  Bamet  t.  Speneer 
*  BoniM  Co.,  162  Mich.  500,  139  Am. 
St.  &>p.  587,  127  N.  W.  TS2.  See  ftlso 
N«w  Jersey  Car  Spring  ft  Rubber  Co. 
T.  Fields,  85  N.  J.  L.  217,  SS  Atl. 
1031;  Breslin  v.  PriesBrtaHn  Ob.,  70 
N.  J.  L.  274,  58  AtL  313;  ChUdB  v. 
Ad«ma,  4S  Pa.  Super.  Ct.  236; 
O'Shielda  V.  Union  Iron  Foundrj',  93 
8.  C.  393,  76  S.  E.  1098. 

Where  the  proflta  of  a  eorporAtion 
are  actnallj'  distributed  among  the 
stockholders  by  virtue  of  an  agree- 
ment  of  all  the  sto:;kholders,  mcb  dis- 
tribution amounts  to  a  mere  division 
of  the  proflts,  and,  as  b^ween  them,  it 
is  gooA  and  may  not  be  attacked  if  the 
rights  of  third  persons  are  not  thereby 
impaired.  Central  of  Qeorgia  B.  Co. 
V.  Central  Trust  Oo.  of  New  York,  135 
Ga.  472,  69  S.  E.  70S;  M.  Oroh's  Sons 
V.  Gtoh,  80  N.  T.  App.  Mv.  85,  91, 
80  N.  Y.  Supp.  438,  rev'd  on  other 
grounds  177  N.  Y.  8,  68  K.  E.  992. 

Where  the  stockholders  direct  that 
the  net  profits  as  shown  by  the  cor- 
porate minutes  be  credited  on  the 
books  to  the  Stockholders  in  propor- 
tion to  the  amount  of  stock  owned  by 
them  respectively,  and  each  receives 
hie  proper  part  and  assents  to  the  dis- 
tribution so  made,  this  constitutes  a 
valid  dividend.  Grants  Pass  Hard- 
ware Co.  V.  Calvert,  71  Ore.  103,  142 
Pa«.  669. 

Where  two  men  who  owned  all  of 
the  stock  of  a  corporation,  and  eon- 
BtUuted  two  out  of  three  of  the  di- 
reciors,  divided  the  proceeds  of  the 


sale  of  eorpwate  property  between 
them,  intending  thereby  to  declare  a 
dividend,  it  was  held  that  this  was 
equivalent  to  a  dividend.  In  re  Wil- 
son's Estate,  —  Ore.  — ,  167  Pae. 
960. 

Where  the  directors  are  the  sole 
stockholders,  their  action  in  voting 
themselves  salaries  may  amonnt  to  the 
declaration  of  a  dividend.  Shaw  v. 
Ansaldi  Co.,  Inc.,  ~  N.  Y.  App.  Div. 
— ,  195  N.  Y.  Bnpp.  872. 

In  Smith  v.  Moore,  199  Fed.  689,  it 
was  held  that  where  a  purchase  of 
stock  by  the  majority  stockholder  in 
a  corporation  was  set  aside  for  fraud, 
be  could  not  escape  liability  to  ac- 
count for  money  received  by  him  on  a 
distribution  of  profits  by  the  corpora- 
tion after  such  sale  on  the  ground  that 
there  had  been  no  formal  declaraition 
of  dividends  by  the  directors, 

M^encer  v.  Lowe,  198  Fed.  961. 

HSuch  a  distribution  is  a  dividend 
within  the  meaning  of  a  statute  impos- 
ing personal  liability  on  the  president 
and  directors  for  making  or  consent- 
ing to  a  dividend  which  renders  the 
corporation  insolvent.  Pennsylvania 
Ironworks  Co.  v.  Slackenzie,  190  Mass. 
61,  76  N.  E.  326. 

M  In  re  Wilson 's  Estate,  —  Ore.  — , 
167  Pae.  580. 

Selling  a  part  of  the  assets  of  the 
corporation  and  dividing  the  proceeds 
among  the  stockholders  is,  in  sub- 
stance and  effect,  the  same  thing  as 
declaring  a  dividend.  Borke  v. 
Thomas,  56  X.  Y.  559. 
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tion  will  also  be  regarded  as  a  dividend.  But  "an  unauthorized  pay- 
ment of  dividends  to  a  few  preferred  stockholders  cannot  be  held 
equivalent  to  the  declaration  of  a  dividend  in  favor  of  all  preferred 
stockholders"  so  as  to  entitle  the  others  to  recover  their  proportionate 
share." 

Of  course,  in  declaring  dividends,  the  corporation  must  comply, 
both  as  to  mode  and  time,  with  any  express  provisions  in  the  charter 
or  general  law.**  But  it  has  been  held  that  the  puipose  of  a  statute 
"in  prescribing  that  at  a  fixed  time  each  year  the  directors  shall 
make  and  declare  dividends  out  of  the  profits,  is  to  safeguard  the  right 
of  the  stockholders  to  have  a  just  participation  in  the  gains  of  the 
company,"  and  that  such  a  statute  "does  not  invalidate  dividends 
declared  at  other  times,  provided  they  be  declared  out  of  the  actual 
profits."*' 

Since  a  stock  dividend  ordinarily  involves  an  increase  in  the  capital 
stock,"  all  the  formalities  prescribed  for  effecting  such  an  increase 
must  he  complied  with." 

Stockholders  and  officers  of  the  corporation  may  be  estt^ped  by 
their  conduct  and  acquiescence  to  set  up  the  absence  of  a  formal 
declaration  or  resoluti(Hi  of  dividends  to  the  prejudice  of  innocent 
parties,***  or  from  asserting  any  claim   to  recover  such   dividaidB 

M  Enigbt  T.  AJ&mi)  M.tg.  Co.,  190  the  ipecific  day  cr  days  for  deel&riog 

Mich.  223,  157  N.  W.  24.  such   dividenda  must  bo  fixed  by  tli» 

U  Under  tho   New  Jersey   Corpora-  charter  or  bj-haws.    If 'thay  are  not  lo 

tion  Act  (section  47),  which  provides  fixed,  the  directors  have  no  power  to 

for  the  distribuiion  of  all  accumulated  declare   dividenda   on   preferred  stock 

profits     of    a    corporation,     less     tha  on   days  eelected  in  their   discretion; 


reserved  for  working  capital,  nor  can  the  articles  of  incorporation 

in  dividends  in  Janaar;  of  each  year,  give   them   such   discretionary  pffwer. 

"unless  some  specific  day  or  days  for  Uarquand    v.   Federal   Steel   Co.,  SS 

that  purpose  be  fixed  in  its  charter  or  Fed.  72S. 

by-lawH,"  a  corporation  whose  charter  >'Dre*lin  v.  Fries-BresUn  Oo.,  70  N. 

provides  that  dividends  on  its  common  J.  L.  274,  58  A-tl.  313. 

Btoek  shall  be  declared  after  the  close  BISee  |  30S1  et  seq..  Infra. 

of  any  fiscal  year  baa  no  power  to  f  Terry  v.  Eagle  Lock  Co.,  47  Cbnn. 

declare  such  dividends  previous  to  the  141. 

close  of  a  fiscal  year.     Marquand  v.  As  to  the  mode  of  increasing  the 

Federal  Steel  Co.,  95  Fed.  725.  capital  stock,  see  {  3457  et  seq.,  supra. 

6uch  provision  applies  to  dividends  M  In  BatclifT  v.  Clendenin,  232  Fed, 

on  preferred  st«ck,  as  well  as  to  divi'  61,  which  wa«  a  suit  by  the  trustee  in 

dends   on   common   stock.     Wbile  the  bankruptcy  of  ^  corporation  to  recover 

statute  (Laws  ISSS,  p.  283,  |  18)  per-  money  paid  ibo   a  stockholder,   pursu- 

inLts  the  payment  of  dividends  on  pre-  ant  to  an  agreement  by  the  president 

f  erred  stock  quarterly  or  semiannually,  and  general  manager  of  a  corporation 

it  does  not  affect  the  requirement  that  guaranteeing  him  interest  on  his  stock 
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back.**  The  corporation  may  be  estopped  by  acquieacing  in  the  pay- 
ment of  a  dividend  to  all  but  one  of  its  stockholders  to  set  up  as  against 
him  that  the  resolution  declaring  such  dividend  was  never  formally 
adopted.^  But  the  fact  that  in  the  past  dividends  on  preferred  stock 
have  been  paid  by  the  secretary  of  the  company  without  any  formal 
resolution  or  declaration  by  the  board  of  directors  authorizing  him 
to  do  so,  and  that  the  stockholders  have  acquiesced  in  the  practice, 
will  not  give  a  preferred  stockholder  the  right  to  maintain  an  action 
at  law  to  recover  a  subsequent  dividend  which  has  never  been  declared 
by  the  'board  of  directors." 

§3674.  Discrinunation  between  Btoofcholden.  Dividends  among 
stockholders  of  the  same  class  must  always  be  pro  rata,  equal,  and 
without  discrimination  or  preference,** 


diTeotoTB  and  offlcem  had  acted  npoii 
the  asaomption  that  it  had  been 
adopted,  and  that  eveiy  stockholder 
except  the  plaintiff  had  been  permit- 
ted to  draw  his  dividend  in  accord- 
ance with  its  provisions,  it  was  held 
that  in  a  trait  by  the  plaintiff  to  re- 
cover his  share  of  the  dividend  the 
corporation  could  not  be  heard  to  say 
■that  the  resolution  had  not  been 
adopted.  Southweatem,  A.  ft  I.  T. 
Ry.  Co.  V.  Martin,  57  Ark.  355,  21  S. 
W.  465. 

S«  Knight  V.  Alamo  Ufg.  Co.,  190 
Mich.  223,  157  N.  W.  Z4. 

M  Alabama.  Gulf  Goal  k  Coke  Co. 
V.  Musgrove,  196  Ala.  21B,  70  So.  179. 

nUnola  Cmtty  v,  Peoria  Law  Li- 
brary Ass'n,  219  111.  5ie,  76  N.  E. 
707,  rev'g  120  HI.  App.  59«. 

Iowa.  Redhend  v.  Iowa  Nat.  Bank, 
127  Iowa  572,  103  N.  W.  796. 

Kansas.  Hale  v.  Bepublicaa  Biver 
Bridge  Co.,  S  Kan.  4M. 

Mar^and.  >8tate  v.  Baltimore  ft  0. 
R.  Co.,  6  Gill  (Md.)  363. 

MlMonrL  Hill  v.  Atoka  Coal  ft 
Mining  Co.,  SI  S.  W.  508. 

New  Jeiaoy.  Jackson's  Adm'rt  v. 
Newark  Plank  Road  Co.,  31  N.  J.  L. 
277;  Willcoi  v.  TrentNi  PoMeriea  Co., 
64  N.  J.  Eq.  173,  53  Atl.  474.  See 
also   Edwards   v.    National   Window 


at  ten  per  cent,  per  annum,  it  was  held 
that  it  was  immaterial  in  so  far  as  the 
defendant's  righta  were  concerned, 
that  there  had  been  no  formal  declara- 
tions of  dividends  on  his  stock,  since 
the  officers  and  atockholders  of  the  cor- 
poration by  common  consent  to  and 
acquiescence  in  the  exercise  of  all  the 
powers  and  the  condncA  of  all  of  the 
business  of  the  corporation  by  said 
president  and  general  manager  had 
estopped  themselves  tt>  deny  his 
authority  to  make  the  contract  and  to 
pay  the  money  to  the  wtockholder, 
whether  such  payment  was  a  paymeAt 
of  interest  on  his  investmeirt  or  of 
dividends  on  bis  stock. 

The  corporation  ratifies  the  divi- 
sion of  the  proceeds  of  the  sale  of  cor- 
porate property  without  the  formal 
declaration  of  a  dividend  by  failing 
to  properly  disavow  it  after  knowl- 
edge. In  re  Wilson's  Estate,  —  Ore. 
— ,  167  Pac.  580. 

ei  Knight  V.  Alamo  Mfg.  Co.,  190 
Mich.  223,  157  N.  W.  H. 

n  Bo  where  the  minntes  of  a  di- 
rectors '  meeting  showed  that  a  resolu- 
tion declaring  a  dividend  was  offered 
and  seconded,  but  failed  to  show  that 
it  was  voted  npon  or  adopted,  and 
there  was  no  direct  evidence  upon  the 
subject,  but  it  was  proved  tbat  the 
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"The  dividends  mnBt  be  general  on  all  the  stock,  so  that  each  stock* 
holder  will  receive  his  proportionate  share.  The  directors  have  no 
authority  to  declare  a  dividend  on  any  other  principle.  They  cannot 
exclude  any  portion  of  the  stockholders  from  an  equal  participation 
in  the  profits  of  the  company."*  So  the  directors  cannot  discrim- 
inate Uy  voting  a  dividend  to  certain  stockholders  only,  to  the  exclu- 
sion of  oUiers  of  the  same  class,**  or  by  giving  certain  stockholders 
more  than  others  of  the  same  class,"  or  by  providii^  for  the  payment 
of  some  of  the  stockholders  in  money  and  others  in  bonds.**  And  a 
corporation  declaring  a  dividend  for  the  purpose  of  paying  tttxea 
on  its  stock,  which  it  is  itself  under  no  obligation  to  pay,  would 
have  no  right  to  refuse  to  pay  their  proportionate  share  in  ca^  to 
stockholders  whose  stock  was  not  subject  to  taxation  because  its  value 
was  offset  by  debts, *•■  Similarly,  where  the  by-laws  provide  for  the 
declaration  of  dividends  on  paid-up  stock  and  for  the  appUcaticm  of 
dividends  on  stock  not  paid  up  to  the  liquidating  of  the  unpaid  bal- 
ance, when  dividends  are  d£clared  on  the  paid-ap  stock,  a  dividend 


QImb  Jobbers'  Ass'n  (N.  J.  L.},  aS 
Atl.  800;  General  Inv.  Go.  v.  Bethle- 
liein  Steel  Oarporation,  —  N.  J.  Eq.  — , 
100  Atl.  347.' 

Hav  Toik.  Jones  v.  Teire  H&nte 
ft  B.  B.  Co.,  57  N.  T.  196.  aff'g  3» 
Bart).  353;  liaHng  v.  Atlantic  Mat. 
Ins.  Co.,  45  Barb.  610,  30  How.  Pr.  89, 
rev'd  50  Barb.  520,  on  the  ground, 
among  crthen,  thart  there  wae  no  dis- 
crimination. 

•BBjder  V.  Aitou  &  3-  B.  Oo.,  13 
ni.  516. 

••  aouthwMteni,  A.  ft  I.  T.  7tj.  Co. 
V.  Martin,  57  Ark.  355.  21  B.  W.  465; 
Jackson's  Adm'ra  v.  Nen«rk  Hank 
R«ad  Co.,  31  N.  J.  L.  277;  Willcox  v. 
Trenton  Potteries  Co.,  64  N.  J.  Eq. 
173,  53  AtL  474;  Pittsbnrgh  ft  8.  B. 
Co.  V.  Allegheny,  70  Pa.  St.  210.  See 
also  Jffnea  t.  Terre  Bavte  ft  B.  B.  Co., 
57  H.  T.  IM,  aff'g  29  Barb.  (N.  Y.) 
353. 

A  resolution  deelari&g  a  dividend 
whteh  excepts  a  partlenlar  certificate 
of  rtock  from  the  benefits  of  such  dee- 
bir»tion  is  void  in  so  far  as  the  ez- 
eeptioD  ia  concerned.     Hill  v.  Atoka 

6113 


Goal  ft  Mining  Co.  {Mo.},  21  8.  W. 
SOS. 

In  Stoddard  v,  Shotncket  Foundry 
Co.,  34  Ctmn.  54S,  it  was  held  that 
vhere  a  dividend  had  been  paid  to 
all  but  one  of  the  stockholders,  the 
company  coald  noit  set  up  as  against 
him  th»t  the  dividend  had  not  been 
earned. 

STHale  V.  Bepnblieon  Eiver  Bridge 
Co.,  S  Kan.  466. 

WWhere  the  board  at  directors  of 
a  corporation  declared  a  dividend  of 
a  certain  per  cent.,  and  gave  t«  all 
stockholders  holding  lees  than  fifty 
sbarea  a  right  to  a  cash  payment,  bnt 
declared  that  atoekholdera  holding 
n-ore  than  fifty  sharea  miHtt  accept 
part  cash  and  part  in  bonds  of  the 
company,  it  was  held  that  a  stock- 
bolder  of  'the  latter  class  was  not 
obUged  to  receive  the  bonds,  bn^ 
might  b'eat  the  dividend,  so  far  as  the 
bonds  were  concerned,  as  illegal.  State 
V.  Baltimore  ft  O.  B.  Co.,  6  Gill  (Md.) 
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accrues  also  as  a  matter  of  course  in  favor  of  the  stock  not  paid  up.''* 

The  mle  against  discrimination  is  equally  applicable  to  stock  divi- 
dends. Each  shareholder  is  entitled  to  receive  new  shares  in  propor- 
tion to  the  stock  held  by  bim,  and  any  discrimination  is  illegal," 
But  it  has  been  held  that  a  stock  dividend  is  not  discriminatory 
because  payable  in  preferred  stock  to  the  holders  of  preferred  stock, 
and  in  common  stock  to  the  holders  of  common  stock-'' 

If  a  scrip  dividend  is  payable  at  the  pleasure  of  the  company, 
and  it  pays  some  of  the  holders  of  the  certificates  representing  the 
dividend,  it  thereby  makes  all  of  the  certificates  payable,  since  it 
has  no  right  of  selection  as  to  the  payment  of  individual  certificates, 
and  no  right  to  discriminate  in  the  payment  of  dividends  to  stock- 
holders." 

"A  bill  in  equity  may  be  maintained  by  a  stockholder  to  prevent 
discrimination  or  unequal  or  unfair  distribution."'*  And  it  has 
been  held  that  where  a  dividend  is  declared  on  all  the  stock  of  a 
corporation  except  that  evidenced  by  a  particular  certificate,  the 
owner  of  such  certificate  may  recover  his  proportionate  share  in 
equity;"  and  also  that  he  may  sue  in  assumpsit  for  breach  of  the 
corporation's  implied  promise  to  distribute  dividends  ratably  on  all 
its  capital  stock.'^ 

"While  ordinarily  dividenda  must  be  apportioned  among  the  stock- 
holders pro  rata  to  their  several  holdings,  "it  cannot  be  doubted  that 
the  stockholders  may,  by  unanimous  consent,  adopt  and  become  hound 
by  a  different  mode  of  division,""  And  stockholders  who  assent 
to  a  discriminatory  arrangement  may  thereby  be  estopped  to  object." 
Provisions  in  the  by-laws  for  the  forfeiture  of  dividends  under  certain 
circumstances  may  be  valid."    And  of  course  the  holders  of  preferred 

» Oellermann   v.   Atlaa  Fonndrr  &  ?■  Hill  v.  Atoka  Co&I  &  Mining  Co. 

Machine  Co.,  4S  Wash.  IM,  87  Pac.  (Mo.),  21  S,  W.  508. 

lose.  TflJacksoD's     Adm'rs     v.     Newark 

n  See    Gray    v.    Portland    Bank,    3  Plank  Boad  Co.,  31  N.  J.  L.  277.     S«b 

Mmbr.  364,  3  Am,  Dec.   156;  Jones  v.  also    Edwards    v.    National    "Window 

'UoiriMn,  31  Minn.  140,  Id  N.  W.  854;  Olaaa  Jobbers'   Ass'n   (N.  J.   L.),   68 

State  V.  Bmith,  48  Vt.  289.  Atl.  800. 

MHowell   V.   Chkago   A   N.  W.   B.  TTBreslin  v.  Pries-Breslin  Co.,  70  N. 

Co.,  51  Barb.  (N.  Y.)  378.  J.  L.  274,  58  At).  313. 

n  Billingham  v.  E.  P.  Olenson  Mfg.  7»See  Pittsbnrgh  ft  S,  B,  Co.  v.  AI- 

Co.,  101  N.  T.  App.  Div.  476,  91  N.  Y,  legheny,  7B  Pa.  St.  210. 

Sopp.  1046,  aff'd  186  N.  Y.  571,  78  nwhere  the  bj-laws  of  a  ste&m- 

N.  E,  1090.  boat    eompany    required    each    stook- 

l*Cratty    v.    Peoria    Law    Library  holder  to  put  a  boat  into  its  service, 

Asa'n,  219  Hi  G16,  76  N.  E.  707,  rev'g  and  provided  that,  if  any  boat  should 

120  m.  App.  696.  become  unfit  for  service,  the  dividends 
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or  guaranteed  stock  are  entitled  to  preference  over  the  holdera  of 
common  stock.'" 

g  3676.  Time  of  payment.  It  is  withinAhe  discretion  of  the  direc- 
tors to  fix  the  time  for  payment  of  a  dividend."  If  no  time  ifi  fixed 
by  the  resolution  declaring  a  dividend,  it  is  payable  on  demand," 
and  if  the  resolution  declares  that  it  shall  be  payable  at  such  time 
as  the  board  of  directors  may  direct,  and  the  board  fixes  no  time, 
the  law  implies  that  it  shall  be  paid  within  a  reasonable  time.** 
Similarly,  if  the  resolution  makes  the  dividend  payable  "at  such 
time  aa  the  finances  of  the  corporation  will  in  the  judgment  of  the 
board  warrant,"  and  it  appears  that  the  financial  c(mdition  of  the 
corporation  justifies  its  payment,  it  is  payable  within  a  reasonable 
time,**  And  where  a  certificate  representing  a  scrip  dividend  pro- 
.vided  that  such  dividend  was  payable  "at  the  pleasure  of  the  com- 


oa  the  owner's  stock  should  cease  un- 
til it  should  be  repaired,  or  another 
should  be  furnished,  but  th&t  the  pro- 
portion of  the  dividends  up  to  the 
time  of  the  boat's  becoming  unSt 
should  be  paid  to  the  owner,  it  ms 
held  that  a  eOockholdor  who  failed  to 
repair  forfeited  only  eo  much  of  the 
dividends  as  were  earned  during  the 
default,  whether  thej  were  declared 
during  or  after  the  default.  Bigbes 
A  Warrior  River  Packet  Co.  v.  Moore, 
121  Ala.  379,  2S  6o.  603.  It  was  also 
held  in  this  case  that  a  provision  in 
the  by-laws  allowing  the  companv, 
after  notice,  to  repair  at  the  owner  'b 
expense,  on  his  failure  to  repair,  and 
appropriate  his  share  of  dividends  for 
such  purpose,  did  not  impose  on  the 
company  a  duty  to  repair,  but  it 
coold  do  so  or  not,  at  its  option. 

M  See  $  3751  et  seq.,  infra. 

U  Eihg  V.  Peterson  &  H.  Biver  B. 
Co.,  28  N.  J.  L.  82,  aft'd  Z«  N.  J.  L. 
504;  Hyams  v.  Old  Dominion  Copper 
Mining  A  Smelting  Co.,  82  N.  J.  Eq. 
507,  Se  Atl.  37,  aff'd  83  N.  J.  Eq.  705, 
93  Atl.  588;  Equitable  Life  Assnr. 
Society  V.  Union  Pac.  B.  Co.,  212  N. 
T.  360,  L.  E.  A.  1815  D  1052,  106  N. 
£.  92,  aff'g  162  N.  Y.  App.  Div.  81, 
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147  N,  T.  Snpp.  382;  WiDiams  v.  "West- 
era  D.  TeL  Co.,  93  N.  T.  162;  Mc- 
N«b  v,  McNab  &  Harlin  Mfg.  Co.,  62 
Hun  (N.  Y.)  IS,  IB  N.  Y.  Snpp.  448, 
*ff'd  183  N.  Y,  887,  31  N.  E.  627. 

MArnrant  v.  New  Orleans  ft  0.  B. 
Co.,  41  L*.  Ann.  1020,  7  So.  35;  State 
V.  Baltimore  ft  O.  B.  Co.,  6  Gill  (Md.) 
303;  PhUadelphia,  W.  ft  B.  B.  Co.  v. 
Cowell,  28  Pa.  St.  329,  70  Am.  Dec. 
128. 

"The  debt  which  a  declared  divi- 
dend creates  on  the  part  pf  the  cor- 
poration to  the  stockholder  is  one  pay- 
able only  on  demand."  Yeanrnn  v, 
Galveston  Cty  Co.,  106  Tex.  339,  167 
8.  W.  710. 

*■  Beers  v.  Bridgeport  Spring  Co., 
42  Oonn.  T7. 

This  is  true  where  the  resolntion 
providen  that  the  money  is  to  be  held 
in  the  treasury  and  "paid  out  at  a 
later  date  on  the  order  of  the  board 
of  directors."  Wallin  v.  Johnaon  City 
liumber  ft  Manufacturing  Co.,  136 
Tenn.  124,  L.  B.  A.  1917  B  323,  1^  &, 
"W,  577. 

M  Northweetern  Marble  ft  Tile  Co. 
V.  Carlson,  116  Minn.  438,  133  N.  V. 
1014. 


d  by  Google 


§  3675]  Pbitate  Cobpokations  [Ch.  56 

pany,"  it  was  held  that  it  was  payable  within  a  reasonable  time,  the 
obligation  to  pay  being  absolute." 

If  the  dividend  is  made  payable  only  upon  condition  precedent,  the 
happening  of  performance  of  the  condition  most  be  shown  before 
it  can  be  recovered." 

§3676.  Place  ot  payment.  Generally  the  place  where  a  dividend 
is  payable  rests  in  the  discretion  of  the  directors."  Bnt  the  debt  due 
from  the  corporation  to  the  stockholder  as  a  result  of  the  declaration 
of  a  dividend  "is  strictly  deraandable  and  to  be  paid  at  the  office 
of  the  corporation."  And,  "admitting  the  right  of  the  corporation 
to  make  it  payable  elsewhere,  it  must  ifoe  done  at  the  ri^  of  the  cor> 
poration."  The  corporation  has  no  right,  without  the  express  or 
implied  consent  of  the  stockholder,  to  intrust  a  third  party  with  the 
fund  for  the  ■purposes  of  payment,  and  does  so  at  its  own  risk.  The 
third  party,  under  such  circumstances  is  the  agent  of  the  corpora- 
tion, not  of  the  stockholders,  and  if  the  agent  prove  faithless  or  the 
fund  19  lost  in  bis  hands,  the  loss  must  fall  upon  the  corporation, 
which  remains  the  owner  of  the  fund  until  payment  is  made.  So, 
where  a  dividend  is  made  payable  at  the  office  of  a  trust  company, 
which  is  appointed  r^strar  of  the  corporation  to  transfer  stock  and 
pay  dividends,  and  the  money  to  pay  the  dividend  is  deposited  with 
it,  but  the '  trust  company  fails  before  payment  is  made,  and  the 
money  is  lost,  the  stockholders  may  recover  the  amount  of  the  divi- 
dend to  which  they  are  respectively  entitled  from  the  corporation 
which  declared  it." 

§3677.  Otmb.  dividends.  "Cash  dividends  include  all  distributions 
of  surplus  assets,  whether  in  the  form  of  cash  or  property,  taken  from 
the  body  of  the  assets  to  become  the  property  of  the  shareholders. "  •• 

Ut  Billingham  v.  E.  P.  Gleason  MfR.  Bnpply  Co.,  117  N.  T.  Snpp,  969,  aff'd 

Co.,  101  N.  y.  App.  Div.  478,  91  N.  T.  136  N.  T.   App.  Div.  948,  181  N.  T. 

Bnpp.   1046,   aff'd   185  N.  Y.   571,   78  Sopp,  1140. 

N.  B.  109B.  n  See  WUliams  v.  Western  U.  Tel. 

M  Where   the    resolution    declariui;  Co.,  93  N.  Y.  162,  191. 

a  dividend  provided  that  it  shonld  ROt  WKins  t.  Patenon  A  H,  Biver  B. 

be   paid   until  after   the   accounts   of  Co.,  29  tf.  J.  L.  504,  aff 'g  E9  N.  J.  L. 

three  named  creditors  had  been  paid,  S2. 

it  wae  held  that  a  Btwkholder  could  IB  Union  ft  N.  H,  Trust  Co.  v.  Tain- 

not    msiiltain    an    action'   to    recover  tor,   86   Conn.   452,   93   Atl.   097.     To 

such  dividend  where  it 'was  shown  that  the  same  effect,  see  Bishop  v.  Bishop, 

none    of  vatA   named  jsreditors    had  SI  Conn.  509,  71  Atl.  583. 

been  paid  when  it  was  begun.     Tep-  '"Hie   underlying  idea   of   a    cash 

fer  V.  Bival  Gas  *  Electric  Fixture  dividend    *    *    *    is    the     dletribn- 
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Such  a  dividend  diminishes  the  property  of  the  corporation  by 
exactly  the  amount  paid  out  and  correspondingly  increases  the  prop- 
erty of  the  individual  stockholders,'*  or,  in  other  words,  "subtracts 
so  much  from  the  treasury  of  the  corporation  and  transfers  it  to 
the  pockets  of  the  stockholders. " '^  It  leaves  the  fractional  interest 
in  the  corporate  property  represented  by  each  share  of  stock  precisely 
what  it  was  before,"  and  does  not  materially  affect  the  value  of 
the  stock."  In  these  respects  a  cash  dividend  differs  from  a  stock 
dividend,  which,  as  we  shall  see,  neither  decreases  the  property  of 
the  corporation  nor  increases  the  interest  of  the  stockholders  in  the 
corporate  property.** 

A  dividend  paid  by  the  distribution  of  the  stock  of  another  com- 
pany held  by  the  corporation  as  an  asset  is  a  cash  dividend."    And 

tion  of  both  tbe  corporate  asseta  and 
Burplus  bj  just  the  amount  of  the  dis- 
tribution. 'Something  is  tak«n  tiova, 
the  eorpoTation  and  giTen  to  th« 
flhareholders.  That  which  it  distribu- 
ted becomes  released  from  all  corpo- 
rate control  And  comes  under  tfae 
domiuloD  «f  the  ahareowner."  Green 
V.  Biasell,  79  Conn.  547,  8  L.  B.  A.  (H. 
B.)  1011,  118  Am.  Bt.  Bep.  156,  9  Aon. 
Cae.  287,  65  Atl.  1056. 

M  Humphrey  v.  Lang,  109  N.  C.  601, 
L.  B.  A.  19163  626,  S6  B.  E.  526. 

M  Talbot  T.  MiUiken,  221  Uass.  367, 
103  N.  G.  1060;  Boston  Bafe  Deposit 
A  Trust  Co.  V.  Adams,  219  Mass.  175, 
103  N.  E.  590;  Gray  v.  Hemenway, 
212  Mass.  239,  9»  N.  E.  7S9;  Leland  v. 
Ea7deD,  102  Mass.  542,  551. 

••  Terry  v.  Ebgle  Lock  Co.,  47  Conn. 


tion  to  shareholders,  as  the  rewards  of 
the  corporate  enterprise,  of  a  por- 
tion at  the  profits  or  surplus  assets  of 
the  eoTporation.  Usuallj  the  asseta 
thus  distributed  are  in  the  form  of 
cash  and  the  distribution  a  cash  one. 
This,  however,  is  not  necessarily  so, 
and  there  ia  no  departure  in  princi- 
ple or  essence  if  the  distributed  as- 
oeta  chance  to  be  in  aome  other  form 
of  property."  Oreen  v.  Bissell,  79 
Conn.  547,  8  L.  R.  A.  (N.  B.)  1011, 118 
Am.  St.  Bep.  156,  9  Ann.  Cae.  387,  65 
Atl.  1056. 

"A  cash  dividend  entitles  the 
atoekholdeT  to  so  nmch  money,  the  lA- 
diuarj  way  in  which  he  receives  from 
time  to  time  the  fruits  of  his  invest- 
ment." Terry  v.  Eagle  Lock  Co.,  47 
Conn.  141. 

M  Talbot  V.  Milliken,  221  Haes. 
367,  108  N.  E.  1060;  Borton  Safe  De- 
poait  ft  Trust  Co.  v.  Adams,  219  Uass. 
173,  108  N.  E.  590;  Gray  v.  Hemen- 
way,  212  Uass.  239,  98  N.  E.  789;  Le- 
Isnd  V.  Hayden,  102  Maes.  542,  55L 

"A  cash  ddvidend  depletes  the 
treasury  of  the  corporation  and  de- 
tracts from  its  assets."  Lancaster 
Trust  Co.  v.  Uason,  152  N,  C.  660,  136 
Am.  St.  Bep.  851,  68  S.  E.  235,  modify- 
ing 151  N.  C.  264,  65  8.  E.  lOlS. 

"Whatever  ft>rm  the  distribution 
tskea,  the  result  always  is  the  reduc- 
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M8ee  !  3663,  infra. 

••  Union  ft  N.  H.  Trust  Co.  v.  Tain- 
tor,  8fi  Conn.  453,  83  Atl.  697;  Gray  v. 
Hemen-way,  212  Maas.  239,  98  N.  E. 
769.  See  also  Leiand  v.  Hayden,  102 
Mass.  542,  551. 

There  is  no  distinction  in  a  legal 
sense  betneen  the  distribution  of  such 
stock  as  a  dividend  and  the  distribu- 
tJOD  of  its  equivalent  in  money.  Kim- 
ball V.  Success  Man.  Co.,  38  Uta^  78, 
110  Pac.  878. 
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the  same  has  been  held  to  be  true  of  a  distribution  by  a  corporation 
of  shares  of  its  own  stock  received  by  it  in  paymeiit  of  a  debt,**  or  in 
which  it  has  legally  invested  its  accumulated  earnings,  taking  title 
thereto  in  the  name  of  a  trustee."  On  the  other  hand  "a  dividend^ 
purporting  to  be  made  in  cash  will  be  regarded  as  a  stock  dividend, 
when  it  manifestly  was  intended  to  be  such,"  "  The  question  whether 
a  particolar  dividend  is  a  stock  or  a  cash  dividend  most  frequently 
arises  in  determining  whether  it  belongs  to  the  life  tenant  or  remain- 
derman under  a  will  or  deed  of  trust  giving  the  income  of  stock  to 
one  person  for  life  with  remainder  over,  and  will  be  further  con- 
sidered in  that  coimeetion,*' 

It  has  been  held  that  directors  have  no  authority  to  declare  that 
a  dividend  of  cash  profits  shall  be  paid  in  depreciated  bank  notes,' 
and  that  a  dividend  out  of  cash  profits  payable  "in  New  York  State 
currency"  is  payable  in  money,  and  that  the  stockholders  cannot  be- 
required  to  accept  uncurrent  depreciated  'bank  bills  in  satisfaction 
thereof.'  It  has  also  been  held  that,  if  a  dividend  payable  out  of 
cash  profits  is  in  terms  payable  in  dollars,  without  any  limitation, 
and  without  specifying  the  payment  to  be  in  any  currency  whatever, 
the  corporation  cannot  show  that  all  its  earnings  were  received  in 
the  form  of  Confederate  money,  nor  can  the  stockholders  be  required 
to  accept  such  money  in  payment.' 

One  who  receives  and  accepts  the  note  of  the  promoter  and  prin- 
cipal owner  of  a  corporation  in  payment  of  a  dividend  cannot  after- 
wards maintain  an  action  against  the  corporation  for  such  dividend.* 

§  3678.  Diyidends  p^able  in  propeHy.  In  the  absence  of  a  statu- 
tory or  charter  provision  to  the  contrary,  dividends  may  lawfully 

M  Oreen  t.  Biaaell,  79  Conn.  547,  S  imply,  unless,  by  some  general,  known 

li.  B.  A.  (K.  S.)   1011,  lis  Aju.  St.  usage,  some  oth«r  technical  meaning 

Bep.   156,   9    Ann.    Cas.    287,    65   Atl.  ran  bo  attached  to  it.    The  testimony 

1056.  of  the  cashier  [of  the  bank  declaring 

9TLeland  v.  Hayilen,  102  Maas.  542,  the   dividend]    as  to   what   he   under- 

5SI.  etood    the  phrase  to   mean,    did   not 

MOniy    V.    Hemenway,    S12    Mass.  tend  to  prove  any  such  known  usage; 

239,  98  N.  E.  789.  or  that  the  directors,  when  they  used 

B>  See  I  3711,  iufra.  the  term  in  their  resolntion  making 

1  Ehle  V.  Chittenango  Bank,  24  N.  the     di^'idend,     uuderstood     what    he 

Y.   548.  did."    Id. 

a  Ehle  V.  Chittenango  Bank,   24   N.  3  Scott  v.  Central  Bailroad  tc  Bank- 

T.  548.  ing  Co.  of  Qporgia,  52  Barb.   (N.  Y.) 

"The  term   'New   York  State   cur-  45. 
rency'  mnst  be  held  t^i  mean  what  the 
ordinary  signification  of  those  words 
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be  paid  in  property  instead  of  cash,  where  the  surplus  is  in  that- 
form,  and  it  is  practicable  to  so  distribute  it  among  the  stockholders.' 
And  statutes  sometimes  specifically  provide  for  dividends  in  this 
form.*  "There  is  no  rule  of  law  or  reason  founded  upon  public 
policy  which  condemns  a  property  dividend.  The  directors  could 
convert  the  property  into  cash  before  a  dividend  and  divide  that. 
So  the  stockholders  can  take  the  property  divided  to  them  and  sell  it 
and  thus  realize  the  cash.  Within  the  domain  of  law,  it  can  make 
no  material  difference  which  course  is  pursued.  If,  however,  a  di\'i- 
dend  be  made  payable  in  cash  or  payable  generally,  the  corporation 
becomes  a  debtor,  and  must  dischai^  such  debt,  as  it  is  bound  to 
discharge  all  its  other  debts,  in  lawful  currency.  It  is  true  that  a 
stockholder  cannot  be  compelled  to  receive  property  divided  to  him. 
So  he  cannot  be  compelled  to  take  a  cash  dividend.  In  case  of  his 
refusal  to  take  a  cash  dividend,  the  corporation  may  retain  it  for 
him  until  he  shall  demand  it.  In  case  he  shall  refuse  to  take  a 
property  dividend,  the  corporation  may  retain  it  and  hold  it  in 
trust  for  him,  or  possibly  sell  it  for  his  benefit."'  A  dividend  pay- 
able in  property  is  a  "cash,"  as  distinguished  from  a  "stock,"  divi- 
dend.' 

"Whether  a  dividend  shall  be  made  in  cash  or  property  rests  in  the 
discretion  of  the  directors.' 

It  has  been  held  that  where  land  is  distributed  by  way  of  a 
dividend  the  corporation  is  under  no  obligation  to  make  good  the 
title  to  the  stockholder,  and  is  not  liable  to  him  in  damages  in  case 

» Williams  V.  Western  IT.  Tel.  Co.,  amonnt     of     nnch     property     which 

93   N,  T.   162,  rev'g  48  N.   Y.  Super.  at    its    appraised    value    shonld    bear 

Ct.  349;  Qraute  Pbbb  Eardwa^e  Co.  v.  the     aama     proportion     to     the     ap- 

CtolTBrt,    71    Ore.    103,    142   Pac.   Hfifl.  praised    value    of    the   whole    as    the 

See  also  Bhle  v.  Chitteuango  Bank,  24  stock   held   by   him   sustained   to   the 

N.  T.  548;  Scfltt  v.  Centra!  Bailroad  whole  stock  legally  issoed,  was  held 

A   Bonking   Co.   of  Oeorgia,  52  Barb.  to    merelj    authorize    stoi^kholders   to 

(N*.  T.)  45;  Olsen  v.  Homestead  Land  require  s  dividend  of  profits  in  prop- 

tc   Improvement  Co.,   37  Tex.   368,  S8  ertj  instead  of  monej,  and  t«  impair 

8.  W.  944.  no  rights  of  the  corporation  or  of  its 

B  In    Uerehant    t.    Western    Land  stockholders  or  creditors,  and  to  be 

Ass'n,  €6  Minn.  327,  57  N.  W,  931,  a  constitutional. 

atotuto    authorizing   any    stockholder  TWilliams  v.  Wsstem  TJ.  Tel.  Oo., 

of  a  particular  corporation  -bo  require  93   N.    T.    182,    102,   rev'g   iS   N.   Y. 

tbat   Us   real   property   not  neceaaary  Super.  Ct.  346. 
for  the  transaction  of  its  budnees  and  *  See  |  3877,  supra. 

the   payment   of  its   debts  be  parti-  •WilUaine  v.  Western  IT.  Tel.  Co., 

tjoned,  BO  that    those    of   its   stock-  83  N.  T.  103,  rev'g 48  N.  T.  Super.  Ot. 

holders    who    desired    it  should  have  349. 
conveyed    to    them    in    severalty  an 
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the  title  fails,  at  least  unless  it  specifically  covenants  to  indemnify 
him." 

1 3679.  Bond  or  scrip  dividendB,  In  the  absence  of  statutory  pro- 
vision to  the  contrary,  a  corporation  may  use  surplus  profits  in 
improvement  of  its  property  or  in  purchasing  machinery  or  other 
property  which  it  is  authorized  under  ite  charter  to  acquire  and 
bold,  and  issue  ite  bonds  in  payment  of  the  dividend  from  such 
profits."  Or  it  may  issue  a  scrip  dividend.  Scrip  is  simply  a  writing 
or  certificate  issued  to  shareholders  in  lieu  of  a  dividend,  entitling 
them  to  money,  stock,  bonds,  land,  or  other  benefit  at  some  future 
time, — "an  interim  or  provisional  document  or  certificate,  to  be 
exchanged,  when  certain  payments  have  been  made  or  conditions  com- 
plied with,  for  a  more  formal  certificate,  as  of  shares  or  bonds,  or 
entitling  the  holder  to  the  payment  of  interest,  a  dividend,  or  the 
like.""  "A  scrip  dividend  is  resorted  to  where  the  company  has 
profite  not  in  cash."" 

The  iasning  of  a  bond  or  scrip  dividend  by  a  corporation  to  rep- 
resent an  investment  o£  bona  fide  profits  is  not  prohibited  by  a  statute 
requiring  dividends  to  be  made  only  from  surplus  profite  of  the 
corporation,  and  providing  that  it  shall  not  be  lawful  for  corporations 
to  divide  or  pay  to  stockholders  any  part  of  the  capital,  or  to  reduce 
the  capital  stock.    Nor  is  such  a  dividend  contrary  to  public  policy.'* 

The  rights  of  the  holder  of  scrip  depend  upon  the  terms  of  his 

ItOlsen  V.  Homeetead  Land  &  Im-  (N.  Y.)  437,  61  How.  Pr.  {N.  Y.)  216; 

pravemeot  Co.,  S7  Tex.  368,  83  S.  W.  In  re  BobiDBon's  Tnist,  218  Pa.  481, 

944.       In    this    ease    it    is   aaid    that  67    Atl.    775;    Chaffee   v.    Rutland   B. 

"Prom   the   fact    that   a   corpOTation  Co.,  55  Vt.  110.     See  ako  Billingham 

has  determined  to  release  a  portion  v.  E.  P.  Gleaaon  Mfg.  Co.,  101  N,  T. 

of  awwts  for  diviaion  among  its  share-  App.  Div.   476,   91  N.  Y.  Supp.  1046, 

holderB,  no  preeumption  arises  that  it  aff'd  186  N.  T.  571,  78  N.  E.  10»j 

intended  to  make  good  the  title  of  the  Shelby   v.  New  York  Steam  Co.,  121 

property  so  relinquished. "  N.   Y.   Supp,   61B;    Brown    v.    Lehigh 

11  State  v.  Baltimore   ft  O.   B.  Co.,  Coal   ft    Navigation    Oo.,    43    Pa.   St. 

6   GUI   (Md.)   363;   Wood  v.  Lary,  47  270;   Gordon's  Ei'rs  v.  Richmond,  F. 

Hun  (N.  Y.)  550,  appeal  diamisaed  124  A  P.  B.  Co.,  7S  Va.  601. 
N.  Y.  83,  26  N.  E.  338.  "  Barnes  v.  Spenrer  ft  BameH  Co., 

WCentury    Diet,   k   Cyi:.    "Scrip."  162  Mich.  509,  139  Am.  St.  Bep.  587, 

See  State  v.  Baltimore  t  O.  B.  Co.,  6  127  N.  W.  752.     And  see  to  the  same 

Gill  (Md.)   363;  Bogera  v.  New  York  effect,   Bankers'   Trust    Co.    v.   E.   B. 

ft  T.  Land  Co.,  134  N.  Y.  197,  33  K.  Dietz   Co.,   157  N.   Y.   App.  I>iv.   594, 

E.   27;   Bankers'   Trust   Co.   v.   B.   B.  142  N.  Y.  Supp.  847. 
Di»tz  Co.,  157  N.  Y.  App.  Div.  594,  WWilliame  v.  Western  U.  Tel.  Co., 

142   N.   Y.    Supp.    847;    WilUama  v.  9  Abb.  N.  Cas.  (N.  Y.)  437,  61  How. 

Western  U.  Tel.  Co.,  9  Abb.  N.  Cas.  Pr.  (N.  Y.)  216. 
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contract  as  therein  expressed.*'  Such  a  dividend,  when  the  obligation 
to  p&y  is  absolute,  is  a  debt  due  absolutely  to  the  stockholders, 
altbongb  payment  is  postponed  to  a  future  time." 

To  warrant  the  recovery  of  interest  therein  provided  for  it  must 
be  shown  that  the  dividend  was  legally  declared." 

g  3680.  Interest  and  interest  dividends.  The  rule  that  a  corpora- 
tion cannot  reduce  its  capital  stock  by  distributing  any  part  of  the 
same  among  its  stockholders  prevents  a  corporation  from  entering 
into  an  agreement  to  pay  its  stockholders  interest  upon  the  amount 
paid  in  by  them  on  their  shares,  if  there  are  no  means  except  the 
capital  stock  out  of  which  the  interest  can  be  paid,  for  the  effect  of 
such  a  transaction  is  to  distribute  among  the  stockholders  a  part  of 
the  capital  stock. ^* 

There  is  nothing,  however,  to  prevent  a  corporation  from  agreeing 
to  pay  its  shareholders  interest  out  of  surplus  or  net  profits,  out  of 
which  it  would  be  lawful  for  it  to  pay  dividends,  for  this  "is  not 
more  withdrawing  capital  from  the  corporation  than  would  be  the 
payment  of  ordinary  dividends,  to  which  purpose  the  fund  would 
otherwise  be  appropriated.""    And  an  agreement  by  a  corporation 


It  Brown  v.  Lehigh  Ctoal  &  Navi- 
gation Co.,  49  Pa.  St.  270.  In  (his 
CBfle  it  was  held  that  under  the  terms 
of  their  contTBct  as  found  in  the  scrip 
the  holders  thereof  were  n»t  entitled 
to  an7  dividends  on  the  scrip  or  on 
the  Btoclc  into  which  it  was  subse- 
quently converted  except  such  as  were 
declared  after  such  conversion. 

U Bankers'  Trust  Co.  v.  R.  E.  Dietz 
Co.,  157  N.  T.  App.  Div.  Mi,  142  N.  Y. 
8npp.  847;  fiillingham  v.  E.  P.  Gtea- 
eon  Mfg.  Co.,  101  N.  T.  App.  Div.  476, 
91  N.  T.  8upp.  1046,  aff'd  185  N.  T. 
571,  78  N.  E.  1099.  In  the  latter  case 
It  was  held  thut  a  provision  in  the 
certiScate  that  the  dividend  waa 
"pajatile  at  the  pleasure  of  the  com- 
pany" referred  only  to  the  time  of 
payment,  and  did  not  make  the  obli- 
gation to  pay  any  the  less  absolute. 

I'The  holder  must  show  that  fact 
in  a  suit  to  recover  inierest,  where  it 
appears  that  the  in«trumeat  repre- 
senting the  dividend  waa  issued  with- 
out   conaideration.     Shelby    v.    New 


York  Steam  Co.,  121  N.  T.  Supp.  619. 

II  Loclihart  v.  Van  Algtyne,  31 
Mich.  76.  18  Am.  Hep.  156;  Troy  & 
B.  B.  Co.  v.  TibbHa,  18  Barb.  (N.  Y.) 
297;  Painesville  ft  H.  B.  Co.  v.  King, 
17  Ohio  St.  534;  HHsburgh  &  8.  B. 
Co.  V.  Allegheny,  79  Pa.  St.  210; 
Pitrteburg  &  C.  R.  Co.  v,  AUegheny 
County,  63  Pa.  St.  ,12«. 

As  to  the  right  to  interest  on  divi- 
dends after  they  have  been  declared, 
see  i  3695,  infra. 

» Indiana.  Evaoeville,  I.  &  C.  B. 
L.  E.  Co.  V.  Evansville,  15  Ind.  414. 

Kentuck;.  Louisville  &  N.  B.  Co. 
T.  Hart  County,  116  Ky.  186,  25  Ky. 
L,  Rep.  396,  76  S.  W.  288;  Hardin 
County  T.  Louisville  ft  N.  B.  Co.,  92 
Ky.  412,  17  S.  ^      " 


mont  4k  M.  B.  Ci 
V.  Vermont  ft  it 
Cunningham  v. 
13  Gray  411;  W 
R.  Co.,  8  Gray  ■ 
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to  pay  its  stockholders  interest  od  tlie  amoant  paid  in  on  their  shares, 
if  it  fixes  no  time  for  payment,  is  to  be  coostmed  as  an  agreement  to 
pay  out  of  profits  when  eamed." 

It  has  been  held  that,  where  etockholdere  of  a  corporation  pay  in 
part  of  their  subscription  before  it  is  due  or  calls  are  made,  the  cor- 
poration may  lawfully  pay  interest  thereon,  for  this  is  in  effect  a  loan 
by  the  stockholders,  and  not  a  contribution  to  the  capital  stock.'^ 

An  agreement  to  pay  interest  on  stock  until  the  happening  of  a 
certain  event  is  a  contract  between  the  corporation  and  the  individual 
stockholder,  which  cannot  be  altered  or  modified  without  his  consent 
So  he  cannot  be  compelled,  without  his  consent,  to  accept  the  bonds 
of  the  corporation  in  payment  of  such  interest  in  lieu  of  eash." 

§  3681.  Stock  dividends — Qeneral  prlnciplu.  A  stock  dividend  is 
a  dividend  payable  in  reserved  or  additional  stock  of  the  corporation, 
instead  of  in  cash  or  in  property.*'  It  has  been  said  that  such  a 
dividend  is  not  a  divided,  in  the  ordinary  or  stnct  sense  of  the 
word." 

"The  fact  that  a  dividend  may  first  or  last  take  the  shape  of  cer- 


McLaaghlin  v.  Detroit 
&  M.  Uy.  Co.,  8  Mich.  100. 

Vonnont.  Bicbardson  v.  Vermont 
&  M.  B.  Co.,  44  Vt.  613;  Butlaod  ft  B. 
E   Co.  V.  Thrall,  35  Vt.  543. 

Where  the  chsrter  prDvided  for  the 
payment  of  interest  in  stock  from  the 
time  of  pacing  for  the  stock  "up  to 
the  time  of  making  the  flrat  divi- 
dend," it  yr&a  h«ld  tliat  this  meant  a 
cash  dividend,  and  that  the  running 
of  interest  wu  not  stopped  by  the 
declaration  of  a.  atoclt  dividend  of 
one-quarter  of  one  per  cent.  Hardin 
County  V.  Louisville  &  N.  B.  Co.,  B2 
Ky.  4!2,  17  S.  W,  860,  followed  in 
Loirisville  ft  N.  B.  Co.  v.  Hart  County, 
116  Ky.  186,  25  Ky.  L.  Rep.  395,  75 
8.  W.  288. 

The  right  to  sDch  accned  interest 
pasaes  to  a  porchaser  of  the  etoek  as 
«D  incident  to  it,  even  though  such 
interest  is  payable  in  stock.  Ijouis- 
ville  ft  N.  B.  Co.  V.  Hart  County,  116 
Ky.  186,  25  Ky.  h.  Eep.  395,  75  8.  W. 
288. 

■•Waterman  v.  Troy  4  G.  B.  Co., 


»  Qray  (itam.)  433;  Bntland  ft  B.  B. 
Co.  V.  Thrall,  35  Vt.  543. 

"1  See  i  605,  supra. 

•t  He  is  not  bound  by  a  resolution 
of  the  stockholders  directing  payment 
in  bonds,  to  whieh  he  does  not  assent. 
McLaughlin  v.  Detroit  ft  M.  B.  Co.,  8 
Mich.  100. 

•3  It  is  a  dividend  payable  by  the  is- 
suing by  the  corporation  of  new 
shares  of  its  ov^rn  stock  to  its  stock- 
holdera.  Union  ft  N.  H.  Trust  Co.  v. 
Taintor,  85  Conn.  452,  83  Atl.  697; 
Green  v.  Bisscll,  79  Conn.  547,  8  L.  B. 
A.  (N.  S.)  1011,  118  Am.  St.  Bep.  156, 
9  Ann.  Cas.  287,  65  Atl.  1056;  Bryan 
V.  Aiken,  —  Del.  Cb.  ~,  82  Atl.  817. 

Payment  of  a  stock  dividend  is 
made  "from  an  increase  of  the  capi- 
tal authorized  by  the  legislature  or 
by  the  charter  of  the  company." 
Dock  V.  Schlichter  Jute  Cordage  Co., 
167  Pa.  St.  370,  31  Atl.  658. 

M  Lancaster  Trust  Co.  v.  Mason, 
152  N.  C.  660,  136  Am.  St.  Bep.  851, 
68  8.  E.  235,  modifying  151  N.  C.  264, 
65  8.  B.  1015. 
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tificates  of  stock  does  not  necessarily  make  it  a  stock  dividend."" 
"By  a  stock  dividend  is  generally  understood  a  distribution  made 
by  a  corporation  of  shares  of  its  own  stock. "  '*  So  a  distribution 
of  shares  of  stock  of  another  corporation  in  which  the  company 
declaring  the  dividend  has  invested  a  part  of  its  surplus  earnings 
is  not  a  stock  dividend.*^  And  the  same  has  been  held  to  be  true 
of  the  distribution  by  a  corporation  of  shares  of  its  own  stock  received 
by  it  in  payment  of  a  debt,  or  in  which  it  has  legally  invested  its 
accumulated  earnings."  On  the  other  hand  "a  dividend  purporting 
,to  be  made  in  cash  will  be  regarded  as  a  stock  dividend,  when  it 
manifestly  was  intended  to  be  such."**  The  question  whether  a 
particular  dividend  is  a  stock  or  cash  dividend  most  frequently  arises 
in  determining  whether  it  belongs  to  the  life  tenant  or  remainderman 
under  a  will  or  deed  of  trust  giving  the  income  of  stock  to  one  person 
for  life  with  remainder  over,  and  will  be  further  considered  in  that 
connection.** 

A  stock  dividend  may  be  declared  in  either  preferred  or  common 
stock  where  the  corporation  has  authority  to  issue  either." 

It  has  been  held  that  a  vote  of  a  corporation  declaring  a  stock 
dividend  does  not  ^ve  a  stockholder  a  vested  interest  in  the  stock, 
as  in  the  case  of  the  declaration  of  a  cash  dividend  by  the  directors, 
so  as  to  prevent  a  subsequent  vote  rescinding  the  declaration." 

Stock  dividends,  like  cash  dividends,  belong,  in  the  absence  of 
agreement  to  the  contrary,  to  the  holders  of  stock  at  the  time  the 
dividend  is  declared,  without  regard  to  the  time  when  the  dividend 
is  payable,  and  without  regard  to  the  source  from  which,  or  the  time 
during  which,  the  funds  so  divided  among  the  stockholders  were 
acquired.**  The  right  to  a  stock  dividend  as  between  a  person  entitled 
to  the  income  only  of  shares  and  the  remainderman  will  be  consid- 
ered in  a  subsequent  section.** 

§  3682.  —  Right  to  declare  stock  dividends.  If  a  corporation  has 
issued  ail  the  shares  of  stock  which  its  charter  authorizes  it  to  issue, 

«Oray  v.  Hemenway,  212  Mass.  330,  131  N,  W.  739.  See  also  Howell 
239,  M  N.  E.  789.  v.  Chicago  &  N.  W.  E.  Co.,  61  Barb. 

«Gray  V.  Hemenway,  212  Mass.  (N,  Y.)  376,  where  proTision  waa 
239,  98  N.  E.   789.  made  for  the  paymeot  of  a  dividend 

rrSee  13877,  sapra. 

MSee  S3677,  supra. 

••  Gray    v.    Hemenway,    212    I 
239,  96  N.  E.  789. 

»S«e  8  3715,  infra. 

■ISoeluilein  v.  Soehulein,  146 
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and  has  no  authority  to  increase  its  capital  stock,  it  is  clear  that  it 
cannot  increase  its  capital  stock  by  retaining  surplus  profits  in  its 
business,  and  payini;  a  dividend  by  issning^  additional  stock  therefor.** 
It  is  otherwise,  however,  when  a  corporation  has  in  reserve  stock 
which  it  can  lawfully  issue,  or  when  it  is  authorized  to  increase  its 
capital  stock.  In  such  a  case,  in  the  absence  of  a  constituti(mal  or 
btatutory  prohibition,  if  the  directors  of  the  corporation,  acting  in 
good  faith,  are  of  the  opinion  that  it  is  for  the  best  interests  of  the 
corporation  and  it«  stockholders  to  retain  profits  in  the  business  of 
the  corporation,  or  as  a  surplus  fund  to  meet  future  needs,  instead 
of  dividing  them  among  the  stockholders  as  a  dividend  in  cash  or 
property,  it  is  within  their  discretion  to  do  so,  and  to  pay  a  dividend 
by  issuing  reserved  or  additional  stock."  And  if  they  act  in  good 
faith  the*  transaction  may  not  afterwards  as  a  rule,  be  successfully 
questioned,  nor  assailed  by  an  existing  creditor  nor  by  one  who  has 
been  informed  of  the  circumstances,  although  tt  has  been  held  that 


•*  Ab  to  overiosuea  .  of  stock,  aee 
13467. 

MUnlt«d  St«t«s.  Schell  v.  Alston 
Mfg.  Co.,  149  Fed.  439;  Kenton  Fnr- 
nac6,  Bailroad  ft  ManafKetariug  Co. 
V.  McAIpin,  5  Fed.  737.  See  also  Gib- 
bons V.  MahoD,  13«  U.  S.  549,  34  L. 
Ed.  525;  Bowers  v.  Post,  209  Fed.  660, 
aff'd  220  Fed.  1006  (mem.  dec). 

Oomucttcnl  Terry  v.  Eagle  Lock 
Co.,  47  Oonn.   141. 

DAlawan.  Bryan  v.  Aiken,  —  Del. 
Ch.  — ,  82  AtL  817. 

nUnolB.  Farwell  v.  Great  Western 
Tel.  Co.,  181  lU.  532,  44  N.  E.  991, 
rev'g  47  111.  App.  579.  See  Watennan 
V.  Alden,  42  IH.  App.  294,  rev'd  on 
other  grouDdB  144  HI.  90,  30  N.  E.  972. 

Mow  Jener.  General  Inv.  Go.  v. 
Bethlehem  Steel  Corporation,  —  N.  J. 
Eq.  — ,  100  Atl.  347. 

W«w  Toi^  Williams  t.  Western 
TeL  Co.,  93  N.  Y.  192;  Howeff  v.  Chi- 
cago ft  N.  W.  By.  Co.,  51  B»rb.  378. 
See  Jones  v.  Terre  Hanbe  ft  B.  B.  Co., 
37  N.  Y.  198. 

FaniuylTUila.  Dock  t,  Sdilichter 
Juto  Cordage  Co.,  167  Fa,  St.  370,  31 
Aril.  666;  Com.  v.  Pittsburgh,  Ft.  W. 
ft  C.  By.  Co.,  74  Pa.  St.  83;  Brown  v. 


Lehigh  Goal  ft  Navigation  Co.,  49  Pa. 

St.  270. 

Rhode  Island.  See  Parker  v.  Mason, 
8  B.  I.  427. 

Virginia.  See  Gordon's  Ex'rs  v. 
Richmond,  P.  ft  P.  E.  Co.,  78  Va.  SOI. 

WaablngtiaaL  Northern  Bank  ft 
Trust  Co,  V.  Day,  83  Wash.  296,  145 
Pac.  1S2;  Lantz  t,  Moeller,  76  Wash. 
429,  50  L,  B.  A.  (N.  8.)  08,  136  Pac. 
687. 

"In  the  absence  of  somestatnte  to 
the  contrary,  there  is  no  legal  ob- 
jection to  B.  corporation's  declaring  B 
dividend  payable  in  stock  oat  ot  its 
net  income  leaving  its  ordinary  capi- 
tal unimpaired."  In  re  Heaton's  Es- 
tate, ee  Vt,  550,  L.  E.  A.  1916  D  201, 
96  Atl.  21;  BoeJinlein  v.  Soehnleiu,  146 
Wis.  330,  131  N.  W.  739. 

A  stock  dividend  may  be  declared 
where  the  total  amount  of  stock  is 
kept  within  the  charter  limits  and  the 
profits  have  been  really  earned. 
Whitlock  V.  Alexander,  160  N.  C.  465, 
76  8.  E.  538. 

A  stock  dividend  is  valid  where  tlie 
corporation  is  authorized  tb  iaerease 
its  capital  stock,  and  th«  increase  is 
eflFected    in    tho    manner    preflcrib«d. 
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as  to  sobsequent  creditors  the  holder  of  such  stock  may  be  held  ac- 
countable." 

Stock  dividends  are  sometimes  expresdy  authorized  by  statute." 
On  the  other  hand,  in  some  jurisdictioDs  there  are  constitutional  or 
statutory  prohibitions  against  issuing  stock  dividends,  or  limitations 
upoa  the  power  to  issue  them,"*  or  imposing  a  penalty  for  participa- 
tion in  the  decUtration  of  such  a  dividend.** 

If  the  charter  of  a  corporation  requires  it  to  pay  dividends  in 
cash,  it  cannot  declare  a  stock  dividend  and  compel  its  shareholders 
to  accept  the  new  stock  instead  of  cash;  and  its  obligation  to  pay 
in  cash  is  not  affected  by  statutory  authority  to  increase  its  capital 
stock,  or  to  liquidate  its  indebtedness  by  issuing  preferred  stock.** 

A  statutory  provision  that  no  corporation  shall  issue  any  certificates 


Stamford  Trust  Co:  v.  Tale  ft  Town 
Mfg.  Co.,  83  Conn.  43,  T5  Atl.  80. 

nwhittock  V.  Aleiandar,  160  N.  C. 
465,  7e  8.  K  63S. 

"In  order  to  charge  a  stockholder 
wHh  further  liability,  who  has  re- 
ceived hie  issne  by  way  of  a  dividend 
ca  paid  np  stock,  actoal  fraud  may 
be  evtabliahed."  The  good  faith  rule 
does  not  mean  that  the  matter  is  re- 
ferred abialutely  'to  the  directorate 
or  other  managing  agents  of  the  com- 
pany, but  "theae  officers  are  supposed 
«nd  are  held  to  act  with  good  sense 
and  reasonable  businese  prudence. ' ' 
If  the  directors  ' '  have  declared  a  div- 
idend and  issued  stock  for  it  by  an 
excessive  overvaluation  of  property 
ot  by  an  excessive  and  entirely  nn- 
warranted  estimate  of  the  profits  or 
tbe  unearned  increment,  this  woald  bo 
evidence  from  which  fraud  coiild  be 
inferred,  and,  in  extreme  cases,  it 
might  "  "  "  be  regarded  as  con- 
clusive." Whitlock  V.  Alexander,  160 
N.  C.  465,  76  8.  B.  638. 

USoehnlein  v.  Soehnlein,  146  Wis. 
330,  131  N.  W.  739. 

St  Distribation  by  a  corporation, 
tinder  statutory  authority,  of  shares 
of  stock  parehased  by  it  from  the 
state,  is  not  a  violation  of  a  statute 
forbidding  declaration  of  a  stock  divi- 
dend without  authority  from  a  court. 


Oom.  V.  Boston  &  A.  B.  B.,  143  Mass. 
146,  7  N.  B.  716. 

Nor  is  the  issuance  of  additional 
stock  for  its  fair  markot  value  in 
cash  to  secure  fund«  to  pay  for  ad- 
ditions to  plont,  which  might  have 
been  paid  for  by  earnings,  which  earn- 
ings were  used  in  part  for  extra  divi- 
dends to  stockholders.  Pall  Biver  Oas 
Works  Oo.  V,  Board  of  Gas  ft  Elee- 
tric  Light  Com'rs,  211  Mass.  52d,  102 
N.  E.  475. 

*BThe  New  Eampsbire  statute  im- 
posing such  a  penaUy  does  not  pro- 
hibit the  capitalization  of  a  surplus 
by  means  other  than -a  stock  dividend. 
Grafton  County  Klec.  Light  ft  Power 
Co.  V.  State,  77  N.  H.  53B,  94  Atl.  193. 

41  Hardin  County  v.  Louisvilla  ft  N. 
B.  Co.,  92  Ky.  412,  17  8.  W.  860.  In 
fhie  cose  it  was  held  that  a  statute 
amending  the  chatter  of  a  railroad 
company,  and  providing  tliet  it  should' 
Hlk)w  all  stockholders  interert  on  their 
stock  from  the  \im«  of  paying  for  the 
same  to  the  time  of  making  the  first 
dividenil,  mads  it  obligatory  upon  the 
company  to  pay  such  dividend  in 
cash,  and  that  this  obligation  was  not 
affected  by  a  statute  auithorizing  it  to 
increase  its  capital  stock  to  an  amount 
sufficient  to  represent  the  full  cost  of 
its  road,  and  to  liquidate  its  indebted- 
ness by  issuing  preferred  stock. 
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for  stock  ontil  tbe  stock  has  beoi  saUeribed  and  paid  lor  in  full, 

does  not  preclude  the  d««laration  of  a  ^ock  divideDd.*  Nor  does  s 
vtatate  pmhibitin^  the  Diakin^  of  dividends  except  from  sorplLs 
profits,  or  the  division,  withdrawal  or  payment  to  the  stockholders  of 
any  part  of  the  capital  stock,  or  the  ledoetion  of  the  capital  stodk, 
wttbont  the  consent  of  the  legiaUtore.*' 

A  corporation  has  no  right  to  keep  its  earning  and  make  a  stock 
dividend  in  Iteti  of  distribnting  them  in  cash  where  the  iaeritable 
effect  would  be  to  deprive  the  holden  of  guaranteed  stoek  of  their 
eleariy  defined  rights.** 

Where  the  ri^t  to  make  a  stock  dividend  ^sts,  whether  or  not 
a  dividend  shall  be  declared  in  this  form  rests  in  the  fair  and  honest 
discretion  of  tbe  directors,  and  their  decision  will  not  be  interfered 
with  80  long  as  they  act  in  good  faith  and  reasonably.** 

g  8683.  —  Necessity  for  rarphii  proAta.  As  in  the  case  of  a  cash 
or  property  dividend,  a  stock  dividend  can  only  be  issned  to  repre- 
sent surplus  profits.  The  assets  of  the  corporation,  over  and  above 
its  debtK,  etc.,  must  be  equal  to  the  amount  of  the  new  stock  added 
to  the  amount  of  the  original  capital  stock.** 

Under  a  constitutional  or  statutory  provision  that  no  corporation 
shall  issue  stoek  except  for  money,  labor  done  or  money  or  property 
actually  received,  and  all  fictitious  increase  of  stock  shall  be  void, 
it  was  held  that  a  corporation  with  a  capital  stock  of  $10,000  had  no 
authority  to  double  its  capital  stock,  and  distribute  the  new,  stock 
among  its  stockholders  as  a  stock  dividend,  on  the  mere  statement  that 
its  capital  stock  "has  been  invested  in  property  which  has  more  than 

A.  Mrporation   cannot  pay  a  divi-  B3  N.  T.  162,  rov'g  48  N,  T.  Super. 

deud  in  stock  inatead  of  cMh,  againit  Ot.  348. 

the  dissent  of  a  atockholder,  where  M Gordon's  Ex'rs  v.  Biohmond,  F. 

Huch  a  mode  of  pnyment  is  contrary  4e  P.  B.  Co,,  7S  Va.  SOI. 

to  the  provisions  of  its  chaner,  or  of  tiSchell    v.   Alston    Mfg.  Co.,    149 

a  statute,   or   where  the   etockholdert  Ted,  439;  Williams  v.  Western  U.  Tel. 

are    entitled   to    cash   dividends,   and  Oo.,  93  N.  Y.  162;   Howell  v.  Chicago 

the    shares   which    it    is   proposed    to  t  N,  W.  H.  Co.,  51  Barb.  (N.  Y.)  378. 

issue     are    of     less    value     than    the  4ewmiBnie  v.  We^ern  U.  Tel.  Co., 

amount   to  which   they  are   entitled.  93  N.  Y.  162.    And  see  Howell  v.  Cbl- 

Hoole  v.  Great  Western  By.   Co.,  3  cage  A  N.  W.  B.  Co.,  51  Barb.  (N.  T.) 

Ch,  App.  268.  37fti   Northern  Bank  &  Trust  Oo.  v. 

WStanirard  Trust   Co.    v.   Tale    ft  Bey,   83    Wash.    296,   145    Foe.    182; 

Town  Mfg.  Co.,  83  Oonn.  43,  75  Atl.  litnti  v.  Moeller,   76  Wash.  429,  50 

SO.  L.  H.  A.  (N.  8.)  68,  .136  Pac.  «87. 

a  'Williams  V.  Western  U.  Tel,  Co.,  See  generally  1 3658  et  seq.,  supra.  " 
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doubled  in  value,  and  is  now  worth  $20,000  over  and  above  all  liabil- 
ities."" 

"Whether  a  distribution  of  stock  pro  rata  among  the  atockholders 
of  a  corporation  is  a  dividend  representing  profits,  or  an  adjustment 
of  capital  account,  depends  upon  the  circumstances  of  each  case.  If 
Buch  distribution  represents  surplus  earnings,  it  may  fairly  be  treated 
as  a  dividend,  and  as  the  income  from  the  original  stock."** 

§3684.  —Effect  of  stock  divideuda.  A  stock  dividend  converts 
surplus  assets  into  capital.* 

Such  a  dividend  takes  nothing  from  the  property  of  the  corpora- 
tion, and  in  no  way  depletes  its  assets.*^    The  corporation  still  has 


wniKpartriek  v.  IWapatch  Pub.  Co., 
83  Ala.  604,  2  6o.  72T.  And  see  Par- 
Bons  T.  Joseph,  92  Alft.  403,  8  So. 
788. 

« People  V.  Glynn,  130  N.  T.  App. 
Div.  332,  114  N.  Y.  8upp.  460,  aff'd 
198  N.  T.  605,  9S  N.  E.  1097. 

4>"UBua11y  the  payment  of  a  stock 
dividend  ia  made  bj'  the  transfer  of 
surjJuB  assets  to  capital."  Union  & 
N.  H.  Trust  Co.  v.  Taintor,  85  Conn. 
452,  83  Atl.  697. 

The  profits  represented  by  the  divi- 
dend are  permanently  capitalised. 
Bryan  ,v.  Aiken,  —  Del.  Ch.  — ,  82  Atl. 
817. 

"Snch  a  dividend  operaieB  to  trans- 
fer distributable  assets  to  the  indi- 
vidual ownership  of  the  atockholders, 
thus  changing  acrumulsted  sarplus 
into  permanent  capital,  and  thereby 
rreatinf;  an  additional  liability  of  the 
corporation."  In  re  Heaton'«  Estate, 
89  Vt  550,  L.  E.  A.  1B16D  201,  96 
Atl.  21. 

"The  declaration  of  a  stock  divi- 
dend involves  the  creation  and  issue 
of  new  shares  of  stock.  The  basis  of 
the  issne,  in  so  far  d»  payment  into 
the  corporation  is  not  required  of  the 
recipient,  Is  surplus  assets  which  thus 
become  converted  into  strict  capital 
■with  all  which  that  implies.  From 
the  process  there  resuhs  an  increase 
of  both  the  number  of  outstanding 
shATM  and  the  Amount  of  the  corpo- 

6127 


rate  assets  which  have  had  that  pe- 
culiar dedication  to  the  corporate  usee 
which  entitles  them  to  the  name  of 
capital,  strictly  speaking."  Qreen  v. 
BUsell,  79  Conn.  547,  8  L.  R.  A.  {N. 
8.)  1011,  lis  Am.  et.  Bep.  156,  9  Ann. 
Gas.  287,  65  Atl.  1056. 

80  Humphrey  v.  Lang,  169  N.  C.  601, 
L.  B.  A.  1916  B  626,  86  S.  E.  526; 
Kaufman  v.  Charlobtesvitle  Woolen 
Mills  Co.,  93  Va.  673,  25  S.  E.  1003. 

The  property  of  the  corporation  re- 
mninB  unchanged.  Boston  Safe  De- 
posit ft  Trnet  Co.  v.  Adams,  219  Mass. 
175,  106  N.  E.  590;  Gardiner  v.  Gar- 
diner, 212  Mass.  508,  90  N.  E.  171; 
Gray  v.  Hemenway,  212  iSaaa.  239,  98 
N.  E.  780;  Inland  v.  Haydon,  102 
Kaas.  542,  551. 

' '  A  stock  dividend  neither  takes 
from  nor  adds  to  the  corporate 
weaEh."  Lancaster  Trust  Co.  v.  Ma- 
son, 152  N.  C.  660,  136  Am.  St.  Bep. 
851,  68  e.  E.  236,  modifying  151  N. 
C.  264,  65  S.  E.  1015. 

Such  a  dividend  does  noA  dirtribute 
property  and  "nothing  posses  out  of 
the  dominion  of  the  company  to  the 
stockholder. ' '  Bryan  v.  Aiken,  — 
Del.  Ch.  — ,  S2  Atl.  817. 

The  holder  of  such  stock  has  with- 
drawn nothing  from  the  corporation 
nor  in  any  way  depleted  its  assets. 
Whitlock  v.  Alexander,  160  N.  C.  465, 
76  8.  E.  638. 
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just  aa  moch  property  aa  it  bad  before  and  is  jost  as  solvent  and 
jofit  a»  enable  of  meeting  all  demands  upon  if  Nor  does  sach  a 
divid^id  add  anything  to  the  capital  of  the  shareholder."  ' '  It  changes 
the  form  of  his  investment  by  increasing  his  number  of  shares,  thereby 
diminishing  the  value  of  each  share,  leaving  the  aggregate  value 
of  all  his  stock  sabstantially  the  same."**  While  he  acquires  the 
ownership  of  more  shares,  each  represents  a  smaller  fracticmal  inter- 
est than  before  in  the  total  amount  of  the  corporate  property,  and 
bis  proportionate  interest  and  ownership  in  the  assets  of  the  corpora- 
tion remain  precisely  the  same."  As  has  been  said  by  the  Supreme 
Court  of  the  United  States:  "A  stock  dividend  really  takes  nothing 
from  the  property  of  the  corporation,  and  adds  nothing  to  the  interests 
of  the  shareholders.  Its  property  is  not  diminished,  and  their  interests 
are  not  increased.  After  such  a  dividend,  as  before,  the  corporation 
haa  the  title  in  all  the  corporate  property;  the  aggr^ate  interests 
therein  of  aU  the  shareholders  are  represented  by  the  whole  number 
of  diares;  and  the  proportional  interest  of  each  shareholder  remains 
the  same.  The  only  change  is  in  the  evidence  which  represents  that 
interest,  the  new  shares  and  the  original  ediares  together  representing 
the  same  proportional  interest  that  the  original  shares  represented 
before  the  issue  of  new  ones."" 


t>]  Williams  v.  Weetern  V.  Tel.  Co., 
B3  N,  y.  162,  rev'K  48  N.  T.  Super. 
Ot,  549. 

W'Stock  divideadt  add  nothing  to 
the  capital  of  the  corporation  nor  to 
the  capital  of  the  shareholder."  Do 
Eoven  r.  Alaop,  205  ni.  309,  63  L.  B. 
A.  587,  68  N.  E.  930,  aff 'g  107  m.  App. 
190. 

U  Terrj  V.  Bagte  Lo«k  Cto.,  47  Conn. 
141. 

HtTnltea  atatM.  Btaats  v.  Bio- 
graph  Co.,  236  FedL  454,  L.  B.  A. 
1917  B  728. 

OounAcUcnt.  Oreen  v.  Biwell,  79 
Conn.  547,  8  L.  E.  A.  (N.  S.)  1011,  US 
Am.  St.  Bop.  156,  9  Ann.  Cas.  287,  65 
Atl.   10S6. 

DeUwftre.  Bryiin  t.  Aiken,  —  Del. 
Gh.— ,  82  Atl.  817. 

Mftsnchasetbt.  Boabon  Safe  De- 
posit &  Trust  Co.  V.  Ailama,  219  Mass. 
176,  106  N.  E.  590;  Gterdiner  v.  Gar- 
diner, 212  Mass.  508,  90  N.  E.  171; 
Gi»y  V.  Hemonway,  212  Mass.  239,  9S 


N.  E.  789;  Lelond  v.  Hajden,  103 
MaM.  542,  SiSl. 

Kortli  Carolina.  Humphrey  v.  Lang, 
J69  N.  C.  601,  L.  B.  A.  1916B  626, 
86  S.  E.  526;  IjaocMter  Trust  Co.  v. 
Maeon,  152  N.  0.  660, 131  Am.  St.  Bep. 
851,  68  8.  E.  235,  modifying  151  N. 
C.  264,  65  8.  E.  1015. 

Virginia.  Kaufman  v.  Chariottea- 
\-ille  Woolen  Uills  Co.,  93  Ts.  073,  S5 
S.  E.  1003. 

"After  nich  a.  dividend  the  aggre- 
gate of  -the  stockholders  own  no  more 
interest  in  the  corporation  than  be- 
fore. The  whole  number  of  abarea  be- 
fore the  stock  dividend  represented 
the  whole  property,  and  after  the  divi- 
dend they  represent  that  and  no  more. 
A  stock  dividend  does  not  distribnte 
property,  but  simply  dilutes  the 
shares  as  they  existed  before."  Wil- 
liams V.  Weateni  U.  Tel.  Co.,  93  N. 
T.  163,  rev'g  48  N.  T.  Super.  Ct.  349. 

SI  Gibbons  V.  Mahon,  136  U.  B.  549, 
34  I*  Ed.  SaS,  aff 'g  4  Mackoy  (D.  0.) 
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§  3686.  —  Beoovery  of  dividend  in  money.  If  a  corporation  has 
declared  a  atock  dividend,  a  stockholder  cannot  make  it  the  basis  of 
an  action  against  the  corporation  to  recover  hia  dividend  in  money, 
for  in  bringing  the  action  he  ratifies  the  dividend,  and  can  only  recover 
it  aa  declared."  To  permit  him  to  recover  in  money  imder  such 
circumstances  would  be,  in  effect,  making  the  dividend  a  eaafa  dividend, 
which  the  company  never  intended.  "It  would  withdraw  from  the 
working  funds  of  the  company  that  amount,  which  would  not  have 
been  the  result  had  the  stock  dividend  been  carried  into  effect."  And 
it  would  result  in  the  court  making  a  dividend  instead  of  enforcing 
the  one  made  by  the  corporation." 

§3686.  Dividends  for  particular  pnrpoBMk  It  has  been  held  that 
a  resolution  of  the  board  of  directors  of  a  bank  "that  the  bank  ahall 
pi^  the  taxes  on  the  bank  stock,"  shows  an  intenticm  to  declare  a 
dividend  equal  to  the  taxes  which  may  be  levied  on  each  share;  and 
that,  where  it  does  not  specify  to  whom  payment  shall  be  made,  it 
may  be  constraed  as  creating  a  fund  to  the  credit  of  each  stockholder 
out  of  which  the  taxes  which  might  be  levied  oa  his  shares  could  be 
paid  to  himself  or  to  the  treasurer,  and  as  being  equivalent  to  a 
cash  dividend  which  may  be  used  by  the  stockholder  in  payment  of 
taxes  or  for  any  other  purpose  as  he  may  cboose ;  and  hence  that  stock- 
holders who  make  a  sufficiert  showing  of  indebtedness  to  offset  the 
value  of  their  stock  so  that  the  same  is  not  subject  to  t^  levy  may 
recover  in  cash  an  amount  equal  to  what  they  would  otherwise  have 
been  required  to  pay." 

§  3687.  Beonedies  of  stookholden  to  recover  dividends — Action  at 
Iaw  a^aiiut  corpon^oXL  When  the  directors  of  a  corporation  law- 
fully declare  a  dividend,  the  effect,  as  we  have  seen,  is  to  create  the 
relation  of  debtor  and  creditor  between  the  corporation  and  each 
stockholder  for  his  proportion  of  the  dividend,"  and  if  the  corpora- 
ticm  refuses  to  pay  any  stockholder  his  share,  and  the  dividend  is 

130,  54  Am.  Bap.  262,  quoted  with  ap.  the  stockholder  has  alio  ratified  the 

proval  in  Biyan  v.  Aiken,  —  Del.  Oh.  dividend   bj   recovering  his  share   of 

— ,  62  AtL  S17;  De  Koven  t.  AJaop,  the  new  stock.    Harris  v.  San  Fran. 

205  ni.  309,  63  L.  B.  A.  567,  68  N.  E.  eiwo  Sugar  Befining  Co.,  41  Cal.  393. 

930,  aff'g  107  ni.  App.  190.  >T  Terry  v.  Eagle  lioek  Oo.,  47  Oonn. 

MTerrj  t.  Eagle  Lock  Oo.,  47  Conn.  141. 

141;  atate  v.  BaUimore  ft  O.  B.  Co.,  8  ■•  Bedhead  v.  Iowb  Nat.  Bank,  127 

Oill   (Md.)    363.      And  see   Harris  v.  lona  572,  103  N.  W.  796. 

San  Fraaeiflco  Sngiar  Befining  Co.,  41  stSee  |  36G3,  aupra. 
Oal.  363.    Eapeeially  is  this  true  where 

6129 


d  by  Google 


8  3687] 


Private  Cobporations 


[Ch.56 


payable  in  cash,  he  may  recover  the  same  in  an  actioD  at  law,**  as, 
for  example,  in  an  action  of  assumpsit  oo  the  common  count  for  money 
had  and  received,  or  in  an  action  of  special  assumpsit,'^  or  an  action 
of  debt.'*  "After  a  dividend  is  declared,  all  community  of  interest 
in  relation  to  such  dividend,  as  between  the  stockholders  themselves 
and  between  the  stockholders  and  the  corporaticm,  is  at  an  end.  The 
rif;ht  of  a  party  to  whom  the  dividend  is  payable  is  rect^nized  as  a 
Ncparate  and  independent  ri^t,  which  may  be  enforced  as  against 
the  corporation.  •  •  •  The  dividend,  from  the  time  that  it  is 
declared,  becomes  a  debt  due  from  the  corporation  to  the  individual 
•OOallfonUa.  Gates  v.  Comolidated  OMrgU.  Albanj  Fertilizer  &  Farm 
Bealtj'  Oo.,  25  C&l.  App.  931,  144  Pac.  Improvement  Co.  v.  Arnold,  103  Qa. 
:<01.  146,  20  S.  E.  665. 

IlUnol&  Hall  v.  Boee  Hill  &  B. 
Road  Co.,  70  HI.  673. 

MaABuImsvttK  Ellis  v.  Essex  Ifer- 
rimack  Bridge,  2  Pick,  243. 

UlsmmrL  Hill  v.  Atoka  Coal  & 
Mining  Co.,  21  8.  W.  508. 

New  J01B07.  Jackson's  Adm'ra  v, 
Newark  Ptenk  Eoad  Co.,  31  N.  J.  L. 
277. 


Cratty  v.  PeoTia  Law  li- 
brary AM'n,  219  111.  516,  76  N.  E.  707, 
rev'g  on  other  grounds  120  HI.  App. 
CM. 

lowft.  Bedhead  v.  Iowa  Nat.  Bank, 
127  Iowa  G72,  103  N.  W.  796. 

ICunotnBMU.  Lee  v.  Fiak,  222 
Masa.  413,  109  N.  E.  833. 

Mew  Jam;.  King  v.  Patersou  ft  H. 
River  R.  Co.,  28  N.  J.  L.  504,  aff'g 
£0  N.  J.  L.  S2;  Baynolds  v.  Diamond 
Mills  Paper  Co.,  69  N.  J.  Eq.  299,  60 
Atl.  941;  Stevens  v.  United  States 
EHeel  Oorporntion,  68  N.  J.  Eq.  373,  59 
Atl.  903. 

Stiw  Totk.  Searles  v.  Qebbie,  115 
App.  Div.  778,  101  N.  Y.  Supp.  19fl, 
alf'd  190  N.  Y.  533,  83  N.  E.  1131. 

It  a  dividend  lias  been  declared,  but 
not  pAid  to  a  ■tockholder,  bia  remedy 
la  by  an  action  against  the  corpora- 
tion to  compel  it  to  set  off  and  pay  to 
him  bis  share.  Oodley  v.  Crandall  ft 
•  Godlty  Co.,  212  N.  Y.  121,  L.  R.  A. 
1915  D  632,  105  N.  E.  818,  modifying 
OB  other  gronnda  153  N.  Y.  App.  Div. 
«97,  13S  N.  Y.  Supp.  236. 

That  a  stockholder  has  no  right  to 
uaiBtain  an  action  at  law  for  a  share 
of  the  corporate  profits  until  a  divi- 
dend hu  been  declared,  see   |3652, 

U  AifeUMU.  eouthn-estem,  A.  *  L 
T.  By.  Co.  V.  Martin,  57  Ark.  355,  21 
e.  W.  4«. 


New  YortE.  In  re  Le  Blanc,  14  Hun 
8,  aff'd  76  N.  Y.  598;  Kane  v.  Blood- 
good,  7  Johns.  Cb.  90,  II  Am.  Dec. 
417. 

PenuBylvaalft.  West  Cheater  ft  P. 
R.  R.   V.  Jackson,   77  Pa.  St.  321. 

Vetmont.  Ohaffee  v.  Rutland  R. 
Co.,  55  Vt.  110. 

Tin  gland.  In  re  Severn  ft  W.  ft  S. 
Bridge  By.  Co.,  74  L.  T.  (N.  S.)  219. 

"When  such  a  dividend  has  been 
declared  nobbing  remains  to  be  done 
except  to  pay  over  the  money  on  de- 
mand, and  when  such  is  the  case  in- 
debitatus assuDOfMit  is  a  proper  form 
of  action";  or  a  recovery  may  be  had 
on  the  common  coont  for  money  had 
and  received  on  the  theory  that  the 
eorporation  has  obtained  money  be- 
longing to  the  stockholder  wfaieh,  in 
equity  and  good  eonscienee,  it  bas  no 
ri|^t  to  retain.  Pease  v.  Chicago 
Crayon  Co.,  170  lU.  App.  2S4. 

MGuIf  Coal  ft  Ooke  Co.  v.  Hna- 
grore,  195  Ala.  219,  70  G9. 179. 
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stockholder,  for  the  reaovery  of  wliicli,  after  demand  of  pajmeiit,  an 
action  at  law  may  be  maintamed. ' '  ** 

Such  an  action  may  be  maintained,  not  only  iby  stockholders  who 
have  been  recognized  by  the  corporation  as  entitled  to  share  in  the 
dividend,  but  also  by  those  who  have  been  wrongfully  denied  the  right 
to  share  therein,  for  t^e  law  imposes  upon  a  corporation  the 
duty  to  distribute  all  dividends  which  may  be  declared  from  time  to 
time  ratably  on  all  of  its  capital  stock,  and  from  this  duty  the  law 
implies  a  promise  on  the  part  of  the  corporation  to  each  stockholder.'* 

In  order  that  an  action  of  aasompsit  may  be  maintained,  there  mu^ 
have  'been  a  demand  upon  the  corporation  for  payment  of  the  divi- 
d^id,^  unless  the  corporation  has  rendered  a  demand  unnecessary 
by  refusing  to  recognize  the  plaintiff  as  a  ahareholder,"  or  by  refus- 
ing to  pay  the  dividend  to  him,''' 

To  sastain  an  action  on  the  common  counts  for  money  had  and 
received,  it  is  necessary  that  a  dividend  shall  have  been  declared  pay- 
able out  of  money  in  the  hands  of  the  company.^ 


127  Icm>  572,  103  N.  W.  798;  Win- 
chester t  L.  Turnpike  Co.  v.  Wick- 
liffe'B  Adm'r,  100  Kj.  E31,  06  Am. 
St.  Sep.  3S6,  38  8.  W.  660. 

In  Brealiii  v.  FrieB-Breslin  Co.,  70 
N.  J.  L.  274,  58  Atl.  313,  it  wm  held 
that  the  evidence  wu  safBcient  to 
ahow  »  sufflcient  d«naiid  «Dd  a  refostl 
befoTe  Huit  brought. 

U  Robinson  V.  National  Bank,  96  N. 
Y.  637. 

87  Hedhead  v.  Iowa  Nat.  Bank,  127 
Iowa  672,  103  N.  W.  796. 

U  A  dividend  waa  declared,  and  was 
directed  to  be  paid  to  the  smaller 
OtoelcbolderB  in  caah,  and  to  t^e  oth- 
ers partly  in  attwk  and  partly  in 
money,  the  company  not  being  In 
funds  to  the  full  amount  of  the  divi- 
dend. One  of  the  latter  class  of  stock- 
bolders  refuaed  to  take  payment  to 
any  extent  in  stock,  and  sued  for 
money  had  and  received.  It  was  held 
that  the  action  eould  not  be  main- 
tained. State  V.  Baltimore  &  0.  B. 
Co.,  6  Qill  (Md.)  363.  As  -to  this  ease, 
see  Jackson's  Adm'rs  v.  Newark 
Plank  Bead  Co.,  31  N.  J.  L.  277. 


a  King  V.  Paterson  ft  H.  Blrer  B. 
Co.,  29  N.  J.  L.  82,  aff'd  29  N.  J.  L. 
504.    See  also  t  3853,  supra. 

M  Jackson's  Adm'rs  v.  Newark 
Plank  Boad  Co.,  31  N.  J.  L.  277.  See 
aim  SonthweBtern,  A.  ft  I.  T.  By.  CO. 
V.  Martin,  57  Ark.  355,  21  8.  W.  465; 
Hill  V.  Atoka  Coal  ft  Mining  Co. 
(Mo.),  21  S.  W.  508. 

**Bank  of  Louisville  v.  Gray,  84 
Ky.  565,  2  S.  W.  168;  Hagnr  v.  Union 
Nat.  Bank,  63  Me.  609;  State  v.  Bal- 
timore ft  O.  B.  Co.,  6  GUI  (Md.)  3S3; 
Scott  V.  Central  Bailroad  ft  Banking 
Co.  of  Georgia,  52  Barb.  (N.  T.)  45. 

Where  a  bank  saed  a  stockholder  on. 
a  note,  and  attached  his  shares  of 
stock  pending  the  action,  and  demand 
was  made  for  payment  of  a  dividend 
declared  npon  the  attached  shares, 
and  refnaed,  it  was  held  that  the 
stockholder,  after  settling  the  enit, 
ci.utd  not  maintain  an  action  for  the 
dividend  withoo't  renewing  his  de- 
mand. Balstou  V.  Bank  of  California, 
112  Cal.  215;  Hagar  v.  Union  Nat. 
Bank,  S3  Me.  509.  See  also  Bills  v. 
surer  King  Min.  Co.,  106  Cbl.  9,  39 
Pae.  43;  Bedhead  v.  Iowa  Nat.  Bank, 
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Payment  of  divideads  by  a  corporation  to  a  person  who  is  not  en- 
titled to  them  does  not  release  the  corporation  from  liability.  It 
remains  liable  to  the  person  entitled  to  receive  them.^ 

An  action  at  law  by  a  stoekboldn-  against  a  corporation  for  the 
recovery  of  a  proportion  of  a  dividend  should  not  be  united  with  an 
action  in  equity  against  directors  personally  for  an  alleged  c<mspiracy 
to  illegally  increase  the  capital  stock.  The  former  action  is  of  course 
properly  brought  by  the  stockholder  while  the  latter  should  be 
brought  by  and  in  the  name  of  the  corporatiML™ 

§  3688.  —  Remedy  in  equity.  It  has  been  said  that  a  stockholder 
may  maintain  a  suit  in  equity  to  compel  payment  of  a  dividend  which 
has  been  declared  and  set  apart,^^  but,  so  long  as  there  is  an  adequate 
remedy  at  law  by  an  action  of  assumpsit,  the  right  to  sue  in  equity  is 
very  doubtful. 

Of  course  a  stockholder  is  entitled  to  such  relief  in  equity  if  there 
are  other  grounds  for  equitable  jurisdiction.'"  So,  if  the  directors 
declare  a  dividend  payable  at  such  time  as  they  direct,  the  dividend 
must  be  paid  within  a  reasonable  time;  and  if  they  refuse  to  pay 
the  same,  or  to  fix  any  time  for  payment,  stockholders  may  sue  in 
equity  to  compel  payment.'*  And  direetM^  may  be  sued  in  equity 
as  trustees  ex  maleficio  where  they  refuse  to  pay  dividends  out  of 
a  fund  set  apart  for  that  purpose  and  within  their  dominion," 

The  right  to  sue  in  equity  to  compel  the  declaration  of  a  dividend 
has  been  considered  in  a  previous  section." 

§  3689.  —  Mandamus.  Mandamus  is  not  a  proper  remedy  to  com- 
pel the  directors  of  a  corporation  to  pay  a  dividend  even  after  it  has 
been  declared,"  although  there  is  dictum  to  the  eifect  that  it  would 
lie  to  compel  the  delivery  of  the  checks  or  money  to  stockholders, 

M  St,  Bomcs  V.  Levee  Steam  Cotton  Brick  Co.  v.  Kaehler,  83  111.  App.  448. 

Press,  20  La.  Ann.  381.  TSSee  Foss  v.  People's  0*a  Light  A 

Aa  to  the  liability  of  a.  corporation  Coke  Co.,  241  HI.  238,  89  N.  E.  351, 

to  a  pleiJgee  of  its  stock  where  it  pays  aff' g  145  111.  App.  215. 

dividends  to  the  pledgor  after  notice  '•Beers  v.  Bridgeport  Spring  Co., 

of  the  pledge,  see   i  3704,  infra.  42  Conn.  17. 

WSearles  v.  Gebbie,  115  N.  T.  App.  W  See  g  3691,  infra. 

Div.  778,   101  N.  T.  8upp.   199,  aff'd  «eee  fi  3656,  eupra. 

190  N.  T.  533,  83  N.  E.  1131.  T7  People  v.  Central  Oar  &  Mann- 

71  La  Boy  v.  Globe  Ins.  Co.,  2  Bdw.  f acturing  Co.,  41  Mich.  166,  49  N.  W. 

Ch.  (N.  T.)  657.     See  also  Keppel  v.  625. 

Petersburg   B.  Co.,   Chase    187,  Fed.  This  ia  eepeeially  true  where  there 

Cas.   No.    7,722;    Beers   v.   Bridgeport  is  any  quoslion  as  to  the  right  of  the 

Spring  Co.,  42  Conn.  17;  Cook  County  person  claiming  them.     Id. 
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where  a  dividend  has  not  only  been  declared,  but  the  money  bas  been 
set  apart  in  a  bank  for  the  payment,  and  checks  drawn  for  delivery 
to  the  stockholders.^* 

g  3690.  —  Action  against  other  stocUioldraB.  A  person  claiming 
to  be  a  shareholder  in  a  corporation,  and  entitled  to  a  dividend,  but 
who  has  not  been  recognized  as  such  by  the  corporation  in  payment 
of  the  dividend,  cannot  maintain  an  action  for  money  had  and  received 
against  rec<^nizcd  shareholders  for  his  share.  He  must  enforce  his 
rights  by  an  action  against  the  corporation  itself."" 

§3691.  — Action  against  officers  ot  corporation.  Ordinarily  a 
stockholder  cannot  maintain  an  action  against  the  treasurer  or  other 
officer  of  the  corporation  for  refusing  to  pay  him  a  dividend,  although 
there  were  funds  of  the  corporation  in  his  hands  sufficient  for  the  pay- 
ment of  the  dividend  at  the  time  of  such  refusal.**  Nor  are  directors 
personally  liable  for  the  amount  of  a  declared  dividend  unless  they 
have  converted  the  fund  set  apart  for  its  payment  to  their  own  use, 
or  have  by  some  act  changed  their  relation  to  it.*^  But  it  has  been 
held  that  the  treasurer  of  a  corporation,  who  holds  money  to  pay  a 
dividend  which  has  been  declared,  and  who  refuses  to  pay  the  divi- 
dend on  certain  shares  on  the  ground  that  he  is  himself  the  owner 
of  the  shares.  Is  liable  personally  in  an  action  of  assumpsit  for  money 
had  and  received,  brought  in  the  name  of  the  real  owner  of  auch 
shares,  to  recover  the  amount  of  the  dividend.**  And  it  has  also  been 
held  that  where  the  amount  of  the  dividend  has  been  segregated  or 
placed  in  a  distinct  fund  controlled  by  the  directors,  who  are  im- 
properly refusing  to  distribute  the  same,  a  suit  in  equity  may  be 
maintained  against  them  as  trustees  of  the  fund  ex  maleficio.** 

§3692.  —Set-off  of  dividend  against  debt  doe  to  corporation. 
"When  a  stockholder  is  sued  by  the  corporation  upon  a  debt  due  from 
him  to  the  corporation,  he  has  a  right  to  set  off  against  the  claim  of 
the  corpwation  any  dividends  which  have  been  declared  and  are  dne 
to  him.**    And  corporate  by-laws  sometimes  espressly  provide  that 

WLe  Boy  v.  Globe  Ins.  Co.,  2  Bdw.  USeMled  v.  Gebhie,  115  N.  T.  App. 

Ch.   (N.  Y.)  657.     See  also  King  v.      Div.  778,  101  N.  Y.  Supp.  IW,  aff'd 
Paterson  b  H.  River  E.  Oo,,  29  N.  J.      190  N.  Y.  533,  83  N.  E.  1131. 
L.  504.  WWilliamB  v.  Pullerton,  20  Vt.  348. 

TSPeckbam  v.  Van  Wagenen,  83  N.  MSearles  t.  Gebbie,  115  N.  Y.  App. 

T.  40,  38  Am.  Eep.  392,  aff'g  13  Jones  Div.  77^  101  N.  Y.  Supp.  199,  aff'd 
&  S.  (N.  Y.)  328.  190  N.  Y.   533,  83   N.  E,   1131. 

MFrench  v.  Fuller,  23  Pick.  (Msm.)  UCrawford  v.  Boney,  130  Qa.  515, 

lOS.     See  also  Smith  v.  Poor,  40  Me.      61  B.  E.  117;  Whittington  v.  Faimen' 

41&  Bank,  6  Han.  &  J.  (Ud.)  480;  North- 
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dividends  on  stock  not  paid  for  in  full  shall  be  credited  on  the  sab- 
Bcription."  It  is  otherwise,  of  course,  if  no  dividend  has  yet  been 
declared,  although  there  may  be  surplus  profits."  And  on  the  theory 
that  declared  dividends  unpdd  are  assets  of  the  corporation  and 
liable  for  its  debts,  it  has  been  held  that  a  stockholder  who  is 
^misheed  by  a  creditor  of  the  corporatim  fen:  the  amount  of  his 
unpaid  stock  subscription  is  not  entitled  to  offset  the  amount  of  such 
a  dividend.". 

§3693.  — Statute  of  limitatdons.  Since  the  relation  betvreen  a 
corporaticm  and  a  stockholder  with  respect  to  his  share  of  a  divi- 
dend which  has  been  declared  by  the  corporation  is  that  of  debtor 
and  creditor  merely,  and  not  that  of  trustee  and  cestui  que  trust,  the 
statute  of  limitations  runs  against  an  action  by  a  stockholder  to  recover 
his  share  in  a  dividend  which  has  been  declared,**  evoi  though  be  may 

Oolondo.  See  MoQutain  Water 
Works  Conet.  Co.  v.  Holme,  49  Colo. 
412,  440,  113  Pac.  GOl. 

lowft.  Redhead  v.  Iowa  Nat.  Bank, 
127  Iowa  572,  103  N.  W.  79fl. 

Kemtncky.  Winchester  &  L.  Turn- 
pike Co.  V.  Wiekliffe'B  Adm'r,  100  Ky. 
631,   66   Am.   6t.   Bep.   356,  38  S.   W. 

see. 

Ker  Hjunpahlre.  Hunt  v.  O'Sheft, 
69  N.  H.  600,  45  Atl.  4Sa. 

ITew  York.  Kane  v.  Bloodgood,  7 
Johns.  Oh.  BO,  II  Am.  Dee.  417. 

Oragon.  BaiIHe  t.  Colurabia  Gold 
Min.  Co.,  168  Pae.  965. 

BngUnd.  In  re  Severn  ft  W.  ft  8. 
Bridge  By.  Co.,  74  L.  T.  (N.  S.)  219. 

See  also  eases  cited  in  the  notes 
follawing. 

The  statute  applies  in  oaaes  where 


western  Marble  ft  Tile  Co.  v.  Carlson, 
116  Minn.  438,  133  N.  W.  1014. 

Bat  stockholders  who  are  indebted 
to  the  eorporation  on  their  original 
BubaerlptiDns  and  for  stock  purchased 
from  it  cannot  reduce  suc<h  liability 
as  against  creditors  or  a  trustee  in 
bankruptcy  by  declaring-  dividends  on 
the  basis  of  assetB  which  ftre  not  prof- 
its and  when  the  company  is  inaol- 
vent.  Crawford  v.  Bouey,  130  Oa. 
615,  61  a.  B.  117. 

U  Gellermann  t.  Atlas  Foundry  ft 
Machine  Co.,  «  Wash.  114,  87  Pae. 
1059. 

M  A  debtor  to  a  corporation  cannot 
set  off,  on  a  judgment  thereon  against 
bin),  the  dividend  that  will  be  coming 
to  him  as  a  stockholder  when  its  af- 
fairs are  wound  np,  even  in  equity, 
unless  there  is  an  express  agreement      the  dividends  have  been  appropriated 


to  set  off  the  debts  against  each  other 
pro  tanto.  BnckersvUle  Bank  t. 
Hemphill,  7  Oil.  396. 

That  there  is  no  indebtedness  on  the 
part  of  a  corporation  to  the  stockb  old- 
er which  will  sustain  an  action  at  law 
until  a  dividend  has  been  declared, 
see  i  3652,  supra. 

87  Curry  v.  Woodward,  44  Ala.  305. 

■aOallfoniU.  Bills  v.  ESlver  King 
Ulm.  Co,  lOS  Cftl.  9,  39  Pae.  43. 


by  the  corporation.  Coin.  v.  Sprlng- 
fleia,  U.  ft  E.  Turnpike  Co.,  10  Bosh 
(Ky.)   254,  257. 

"The  relation Aip  of  the  stock- 
holder and  the  corporation  as  to  divi- 
dends declared  is  not  tha.t  of  trustee 
and  cestui  que  trust.  At  the  most 
there  is  but  an  implied  trust  in  the 
corporation  as  to  such  dividends.  As 
to  implied  trusts,  the  doetrlne  of 
laches  and  the  statute  of  "f^tatiftiw 
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have  been  credited  with  his  share  oa  the  books  of  the  corporation." 
Bnt  a  state  statute  of  litoitations  cannot  operate  to  bar  an  action  hy 
the  United  States  to  recover  dividends  on  stock  owned  by  it.** 

Generally  the  action  is  governed,  in  the  absence  of  other  express 
statntory^  provision,  by  the  statute  governing  actions  on  implied  con- 
tract.'* But  where  the  declaration  is  a  part  of  the  records  of  the 
corporation,  the  statute  governing  actions  upon  obligaticms  in  writing 
for  the  payment  of  money  is  8<Hnetiine8  held  to  apply."  A  claim  for 
the  amount  of  a  dividend  is  not  a  claim  on  an  opm  acoonnt  within 
the  meaning  of  the  statute,  where  the  amount  is  fixed  in  the  resolu- 
tion, and  the  stockholder  admittedly  owns  a  definite  number  of 
shares,  and  this  is  true  althou^  the  corporation  claims  a  eet-oB  to 
the  satisfaction  of  which  the  dividend  due  the  stockholder  mif^t  have 
been  applied." 

As  in  other  cases,  the  statute  b^ius  to  run  when  the  cause  of  actjtm 
acciTies,H  or,  in  other  words,  from  the  time  when  the  dividend  he- 
comes  payable."*  Some  courts  hold  that  if  the  dividend  is  not  pay- 
able on  any  speciiied  day,  and  is  therefore  payable  on  demand,  the 
statute  does  not  begin  to  run  until  demand  and  refusal,"  or  until' 

,  in  thii  forum,  Invok&ble  m  a  Ae-      Winchester   ft    L.    Tompike    Oo.   v. 
'"    ~  "       ------       ■Wickliffe'sAdm'r,  lOOKy.  531,66Aiii, 

bt.  Bep.  3Se,  3S  e.  W.  866. 

In  Ball  T.  Pepei  Cotton  Preaa  Co., 
141  Mo.  App.  26,  131  8.  W.  798,  it  waa 
hold  that  a  Teaolution  declaring  a  div- 
idend, aa  shown  bj  the  records  of  the 
meeting  of  the  directors  ftt  which  it 
was  declared,  accompanied  bf  a  credit 
«f  the  amonnt  due  to  the  BtoclcholdorB 

1  the  books  of  the  company,  waa  a 
writing  for  tho  payment  of  money, 
and  was  governed  by  the  statute  rela- 
tive to  euch  writings. 

Bee  also  Bills  v.  Silver  filing  Iliii. 
Co.,  106  Cal.  9,  39  Fae.  43. 

»6nlf  Coal  ft  Coke  Co.  v.  Uns- 
grove,  195  Ala.  219,  70  So.  17B.. 

H  Winchester  ft  L.  Turnpike  Co.  v. 
Wiekliffe'B  Adim'r,  100  Ky.  531,  « 
].  356,  38  &  W.  666. 

••See  Monntain  Water  Work* 
.  Holme,  49  Colo.  418,  U3 


fense."  Foss  v.  People's  Gaslight  ft 
Coke  Co.,  149  lU.  App.  215,  aff'd  241 
111.  238,  89  N.  B.  351. 

•tin  re  Severn  ft  W.  ft  &  Bridge 
By.  Co.,  74  L.  T.  (N.  S.)  219. 

Win  bringing  such  an  action  it  miea 
as  a  ereditoT  and  not  aa  a  stock- 
holder. Chesapeaice  A  B.  Canal  Co. 
v.  United  States,  e23  Fed.  926,  L.  '. 
A.  1916  B  734,  rev'g  on  other  gronnds 
206  Fed.  9«4. 

*1  Com.  V.  Springfield, 
Turnpike  Co.,  10  Bush  (Ky.)  254, 
257;  In  re  Severn  ft  W.  ft  S.  Bridge 
By.  Co.,  74  L.  T.  (N.  8.)  219.  See  also 
BUls  V.  Silver  King  Min,  Co.,  106  Cal. 
0,  39  Pae.  43;  Uonntain  W«ter  Works 
Const.  Co.  V.  Hdme,  49  Colo.  412,  113 
Pac.  501. 

••Whore  the  declaration  of  a  divi- 
dend is  a  part  of  the  records  of  the 
eorporvtion,  and    is   signed    by   the     Const.  Co-  ^ 
pioper  officer,  an  action  to  recover  a      Pae.  501. 
dividend  ie  governed  by  tho  limita-  MArmant  v.  New  Orleans  ft  C.  B. 

tioo  of  actions  npon  an  Obligation  in      Co.,  41  !«.  Ann.  1020,  7  So.  36;  State 
writing  for  the  pajmeDt    of  money,      v.  Baltimore  ft  O.  B.  Co.,  6  Oil!  (Md.) 
6135 
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the  stockholder  has  notice  that  his  right  to  dividends  is  dtmied.*^  In 
sapport  of  this  rule  it  is  said  that  the  stockholder ' '  is  under  no  obliga- 
tion to  draw  or  demand  his  dividends  within  any  prescribed  period," 
bat  "may  leave  them  with  the  corporation,  if  he  chooses,  and  be  under 
no  default."^  "Though  considered  as  a  debt,  as  a  8hareh<^der'8 
dividends  are  payable  by  the  corporation  only  on  demand,  ite  holding 
of  them  until  the  demand  is  in  the  nature  of  a  trust  relation;  wid 
•  •  *  the  same  rule  which  requires  notice  to  a  cestui  que  trust  of 
the  trustee's  repudiation  of  the  trust,  to  set  limitation  in  motion 
against  him,  should  govern  in  the  case  of  a  conversion  by  a  corpora- 
tion of  dividends  belonging  to  one  of  its  stoekholders. "  "  The  liability 
of  the  corporation  to  the  stockholder  under  such  circumstances  has 
been  compared  to  that  of  a  bank  to  its  depositors.^ 

Other  courts  have  held  that  even  where  the  dividend  is  payable  on 
demand,  the  statute  begins  to  run  at  the  time  when  it  is  declared.' 
In  support  of  this  rule  it  is  said  that  the  statute  "begins  to  run  from 


363;  PUladelpliia,  W.  ft  B.  B.  Oo.  v. 
Cowell,  28  Pa.  St.  329,  70  Am.  Dee. 
128.  See  also  BilU  v.  Silver  King 
Min.  Co.,  106  C&l.  9,  3B  Pac.  43;  Ka- 
bognm  V.  Jackson  Iron  Co.,  7S  Uich. 
498,  43  N.  W.  602;  Teaman  v.  (Hives- 
ton  Oity  Co.,  106  Tb»  389,  167  3.  W. 
710,  —  Tex.  Civ.  A^.  — ,  173  8.  W. 
489. 

»T  Philadelphia,  W.  ft  B.  B.  Co.  v. 
Cowell,  28  Pa.  St.  329,  70  Am.  Dec. 
12»;  Yesraan  v.  Oalveston  City  Co., 
106  Tex.  389,  167  S.  W.  710,  —  Tex. 
Oiv.  App.  — ,  173  a.  W.  489. 

M  Teaman  v.  0«lveBton  CSty  Oo., 
106  Tex.  889,  167  S.  W.  710. 

M  Teaman  v.  Oalvaston  <Sty  Oo^ 
106  Tex.  389,  167  S.  W.  710. 

1  Armant  v.  New  Orleane  ft  C.  B. 
Co.,  41  La.  Ann.  1020,  7  So.  3S;  Lar- 
wiU  V.  Bork,  19  Ohio  Cit.  Ct.  513; 
Teaman  v.  Galveston  City  Co.,  106 
Tex.  389,  167  B.  W.  710. 

■  Winchester  ft  L.  Turnpike  Co.  r. 
Wickliffe's  Adm'r,  100  Ej'.  531,  66 
Am.  St.  Rep.'356,  38  6.  W.  S36, 

Failure  to  make  a  demand  does  not 
■ntpend  the  mnning-  of  the  statute. 
Steams  v.  Hibben  Dry  Goods  Co.,  11 
OUo  Cii.  Ct.  (N.  8.)  553.     But  see 


Burke,   ID  Ohio   CtT.  Ct. 


LarwiU  ' 
fil3. 

In  Kentucky  the  rule  is  otberwiae 
where  the  corporation  is  a  bank,  Bince 
it  is  a  part  of  tbe  buaiaesB  of  a  bank 
to  receive  and  hold  the  money  of  ita 
patrons  payable  on  demand,  and  the 
etatute  runs  onlj  from  the  time  of  a 
demand.  Bank  of  LouisviUe  v.  Graj, 
84  Ey.  565,  2  S.  W.  16S,  as  explained 
in  Winchester  ft  L,  Turnpike  Co.  v. 
Wicklifle'a  Adm'r,  100  Ky.  531,  88 
Am.  St.  Bep.  356,  3S  S.  W.  866. 

And  it  has  also  been  held  in  that 
state  that  in  an  action  for  dividends 
the  corporation  cannot  set  up  that  the 
right  of  the  plaintiff  to  claim  the  stock 
in  question  is  barred  by  limitations, 
where  there  is  no  showing  that  he 
ever  had  any  notice  that  hia  right  to 
the  stock  was  denied  bj  the  corpo- 
ration or  its  stockholders.  Owings- 
ville  ft  Mt.  6.  Turnpike  Boad  Co.  v. 
Bondurant's  Adm'r,  107  Ey.  505,  54 
8.  W.  718. 

Id  Foss  v.  People's  Q«slight  ft  Coke 
Co.,  145  ni.  App.  21G,  aff'd  241  HI. 
238,  Sg  N.  E.  351,  it  is  said  that  the 
rule  that  the  statute  does  not  be- 
gin to  run  until  there  has  been  a  de- 
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the  time  that  the  dehtor  is  sabject  to  be  sued,  or  from  the  time  that 
the  debtor  can,  by  bis  own  act  or  of  his  own  volition,  become  entitled 
to  maintain  an  action,"  '  and  that,  while  a  demand  is  necessary  before 
the  stockholder  can  maintain  a  suit,  he  cannot,  by  neglecting  to  make 
a  demand,  extend  the  time  allowed  by  law  in  which  to  sue.*  In 
Louisiana  it  ia  held  that  prescription  begins  to  run  "from  the  period 
at  which  a  stockholder  becomes  entitled  to  claim  dividends  declared 
in  his  favor. ' ' ' 

No  particular  form  of  demand  is  necessary  to  start  the  mnning 
of  the  statute  where  a  demand  is  required  * 

The  strict  rule  of  the  statute  is  not  applicable  where  there  is  a 
running  account  between  the  stockholder  and  the  corporation  on  the 
corporate  books,  and  there  are  items  on  both  sides  within  the  statntory 
period.' 


m&nd  does  not  o4>taiu  in  IIIiiioiB.  This 
was  ft  suit  in  equity  for  an  sccoant- 
ing  ftud  other  relief,  liowever,  and  H 

mplain; 


either  In  making 


yraa    held   that   the 

been  guilt;  of  lachei 

a.  demand  or  in  the 

the   Boit,  and  hence  was  not   entitled 

to  relief. 

>  Winchester  4  L.  Turnpike  Co.  v. 
WickUfCe's  Adm'r,  100  Ky.  531,  66 
Am,  St.  Bep.  356,  38  S.  W.  866.  Bee 
generally  Landls  v.  Saiton,  105  Mo. 
486,  24  Am.  St.  Hep.  403,  16  S.  W.  912. 

4 "It  IB  clear  that  the  statute  does 
not  begin  to  run  until  the  cause  of 
action  accmes;  but  the  meaning  of 
that  is  that  whenever  it  is  in  the 
power  of  the  creditor  to  enforce  the 
payment  of  his  demand,  his  cause  of 
action  haa  accrued,  although  he  may 
be  by  law  required  to  make  a  demand 
betore  he  involves  jhe  debtor  in  a  bill 
of  costs.  It  may  be  said  that  the  stat- 
ute of  limitations  is  a  statute  of  re- 
pose, and  should  be  so  construed  acd 
enforced  as  to  accomplish  that  ob- 
jeet."  'Winchester  &  L.  Turnpike  Co. 
V,  WicklifTe's  Adm'r,  100  Ky.  531,  66 
Am,  St.  Sep.  3S6,  3R  8.  W.  866.  See 
also  FosB  V.  People's  Gaslight  &  Coke 
Co.,  145  HI.  App.  215,  Bff'd  Z41  HI. 
£38,  89  N.  E.  351. 


•  St.  Homes  V.  Levee  Steam  Cotton 
ProsB  Co.,  20  La.  Ann.  SSL 

ein  Bills  V.  Silver  King  Min.  Co., 
106  Cal.  9,  39  Pac.  43,  stock  certifi- 
cates were  issued  to  a  trustee,  who 
was  the  agent  of  the  owner  to  collect 
the  dividends.  The  ovraer  diad,  and 
hia  admiaistiatriz  applied  to  the  cor- 
poration for  information  as  to  whether 
any  dividend  declared  previons  to  his 
death  remained  unpaid,  and  was  in- 
formed that  all  dividends  eo  declared 
had  been  paid  to  bis  said  agent,  and 
that  no  money  was  due  or  unpaid  on 
account  thereof.  It  was  held  thai 
this  constituted  a  sufficient  demand 
and  rofusal,  if  a  demand  and  refusal 


TWhere  there  ia  a  running  account 
between  a  stockholder  and  the  cor- 
poration on  the  corporate  books,  the 
stockholder  being  credited  with  his 
share  of  the  profits  and  charged  with 
the  amounts  withdrawn  by  him  and 
beicg  credited  from  time  to  time  with 
the  amounts  remaining  due  him,  and 
there  are  items  on  both  sides  within 
the  statutory  period,  the  strict  mio  of 
the  statute  is  not  applicable,  and  the 
corporation  is  not  entitled  to  an  In- 
stnietion  that  the  stockholder  cannot 
recover  any  claim  for  money  that  bo- 
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It  has  heea.  held  that  vhexe  a  corporation  declares  a  dividend  for 
the  p^nment  of  taxes  on  its  stock,  it  must  be  assumed  that  it  intends 
that  the  divid^id  shall  become  fivailable  in  lime  to  enable  the  stock- 
holders to  pay  such  taxes  before  they  become  delinquent,  and  hence 
that  the  statute  will  begin  to  run  fn»a  the  last  day  when  they  eoold 
have  been  so  paid.* 

If  the  corporation,  with  the  consent  of  the  stockhold^,  retains  the 
amount  of  a  declared  dividend  as  security  for  possible  breaches  of 
covenant  <hi  his  part,  and  afterwards  converts  the  money  to  its  own 
use,  the  statute  runs  from  the  time  of  such  conversion.* 

The  ninning  of  the  statute  cannot  be  avoided  on  the  ground  of 
fraud  where  the  facts  are  sufficient  to  put  a  person  of  ordinary  pm- 
d^ice  end  intelligence  on  inquiry  as  to  the  truth,  and  the  failure  of 
tlie  stockholder  to  discover  it  is  due  to  his  own  n^ligence.'^' 

Independently  of  the  statute  of  limitations,  a  presumption  of  pay- 
ment may  arise  from  lapse  of  time  so  as  to  place  the  burden  of  show- 
ing nonpayment  on  the  stockholder.^*  And  this  rule  applies  in  an 
action  by  the  United  States  to  recover  a  dividend  on  stock  owned 
by  it." 

§  3684.  —  Laches  and  estoppel.  Delay  for  a  period  short  of  that 
fixed  by  the  statute  of  limitations  will  not  estop  a  stockholder  from 
maintaining  an  action  to  recover  dividends  declared  where  it  does 
not  appear  that  either  the  corporation  or  third  persons  have  been  mis- 
led or  prejudiced  thereby.  And  this  is  true,  under  such  circnm- 
atauces,  though  the  plaintiff  and  his  assignors  constituted  a  majority 

eune  doe  more  than  six  ^eftrp  prior  the  corporation  thftt  all  dividenda  de- 

to    tlie    eommencemeut    of    the    suit,  clared  bafore  his  death  were  paid  to 

Brefllin  t.  Fries-Brealin  Co.,  70  N.  J.  his  agent,  in  whose  nanft  his  atock 

L.  274,  56  Atl.  313.  stood  as  trustee,  and  nuUtes  no  further 

>  Bedhead   v.   Iowa  Nat.  Bank,   127  Inquiry  or  effort  to  diecoveT  the  truth 

Iowa  572,  103  N.  W.  7m.    It  was  far-  but  permits  the   estate  to   be  settled 

ther  held  in  this  caae  thart  if  ha.lf  of  and  distribirtcd  without  any  reference 

the  tax  ia  required  to  be  paid  before  a  to    anch    dividends.      Bills    v.    Silver 

ceTtain  date  and  the  otdier  half  before  King  Hin.  Co.,  106  Cal.  9,  30  Pae.  43. 

a  certain  later  date,  the  vtatute  will  U  Such  a  preaninptiDn  ariaea  after  £0 

eommence  to  run  m  to  each  half  re-  years.    Chesapeake  &  D.  Qanal  Co.  v. 

■pectively  on  the  date  before  which  United  States,  283  Fed.  666,  L.  B.  A. 

it  is  reqoired  to  be  paid.  1916  B  734,  rev 'g  206  Fed.  964. 

•  Onlf    Coal    ft   Coke  Co.    v.    iSat-  IS  Chesapeake    A   D.   Canal   Co.   v. 

grove,  195  Ala.  219,  70  So.  179.  United  States,  £S3  Fed.  92fl,  L.  B.  A. 

10  As  where  the  HdmiDiatratriz  of  a  1916B  734,  rev'g  206  Fed.  964. 
deeeaaed  stockholder  ia  informed  by 
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of  the  board  of  direcbKn  of  the  corporation  and  might  have  ordered 
paTtnent  at  any  time.** 

Unreasonable  delay  in  making  a  demand  or  in  afterwards  oom- 
meneing  suit  will  bar  relief  in  equity  if  nnesplained.'*  If  the  eruit 
is  brought  within  the  time  allowed  for  bringing  the  corre^ondiug 
action  at  law,  the  burden  devolves  on  the  defendant  to  allege  and 
prove  laches,"  while  if  it  ia  brought  after  that  time,  the  plaintiff 
should  explain  the  delay  in  filing  his  biU.*^  Tbe  facts  excusing  the 
delay  must  be  allied.  Mere  ooncluBiona  of  the  pleader  are  not  suf- 
ficient aa  against  a  demurrer." 

§  3695.  —  ReooToy  of  interwt.  When  a  stockholder  demands 
payment  of  a  dividend,  and  it  is  refused,  he  is  entitled  to  recover 
interest  from  tbe  time  of  such  demand  and  refusal,  but  he  is  not 
entitled  to  interest  before  a  demand  and  refusal,**  in  the  absence  of 
yn  express  or  implied  agreement  to  the  contrary.**  "Where  a  scrip 
dividend  ia  declared,  interest  becomes  payable  upon  the  amount  of 
the  scrip  from  the  time  when  it  is  issued,  and  hence  the  scrip  cer- 
tiScatea  may  properly  provide  for  the  payment  of  interest." 


»  Bedhead  v.  I«wa  N&t.  BBnk,  127 
Iowa  STB,  103  N.  W.  796. 

U<^tisenB'  fiavingi  t  TrVBt  Ca,  v. 
BellwTiUe  ft  8.  L  B.  Co.,  157  Fed.  73; 
Foss  v.  People's  Ow  Light  tb  Ooke 
Co.,  241  m.  238,  80  N.  E.  351,  aff'g 
145  lU.  App,  215. 

U  Bailie  V.  Colnnibia  Qold  Min,  Co., 
—  Ore,  — ,  166  Pac.  966. 

IS  Thk  IB  true  of  a  suit  based  on 
the  theory  that  equity  will  treat  a 
misappropriation  of  corporate  funds 
by  majority  stockholdera  as  an  equi- 
table declaration  of  a  dividend  en- 
titling plaintiff  ai  a  minority  stock- 
holder to  his  aliquot  tihare  of  the 
moneys  misappropriated.  Baillie  v. 
Columbia  Gold  Jdin,  Co.,  —  Ore.  — , 
166  Pac  865. 

IT  Citizens'  Savings  ft  Trust  Co.  v. 
Belleville  ft  8.  I.  B.  Co.,  157  Fed.  73. 

iSTFiUtsd  StatM.  Ksppel  v.  Peters- 
burg B.  Co.,  Chase  1S7,  Fed.  Gas.  No. 
7,722. 

Alabama.  Gulf  Coal  ft  Coke  Co.  v. 
UnsgTore,  196  Ala.  219,  70  So.  179. 

KaatnckT.     Cochran  v.  UcQee,  58 


B.  W.  519;  Bank  of  Lonisville  v.  Gi»y, 
84  Ky.  566,  2  8.  W.  168. 

MUTluid.  State  V.  Baltimore  ft 
O.  B.  Co.,  6  Gill  363. 

Kew  To^  BoBrdman  v.  Lake 
8h(ffe  ft  M.  8.  By.  Co.,  84  N.  T.  167. 

Feoiu^vanla.  Philadelphia,  W.  ft 
B.  B.  Co.  V.  Cowell,  S&  Pa.  St.  329,  70 
Am.  Dec.  128. 

la  Where  each  stockholder's  share 
of  the  preflts  was  merely  credited  to 
him  on  the  corporate  books,  and  the 
books  showed  that  during  a  eounie  of 
yearB  interest  bad  been  credited  np 
by  the  company  upon  the  balances  doe 
the  stockholders  upon  tbe  books,  it 
was  held  that  it  was  a  question  for 
tbe  jury  whether  there  was  ao  implied 
agreement  on  the  part  of  the  corpo- 
ration to  pay  interest,  evidenced  by 
its  course  ot  bookkeeping.  BresUn 
V.  Fries-BresliD  Co.,  70  N.  J.  L.  274, 
68  Atl.  313. 

to  Bankers '  Trust  Co.  v.  B.  B,  Dlatz 
Co.,  167  N.  T.  App,  Div.  694,  142. N. 
Y.  8npp.  B47. 

In  an  action  to  recovn  jmst  dne 
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Provision  is  sometimes  made  in  the  charter  and  stock  certificates 
for  the  payment  o£  interest  on  overdue  dividends  on  cmnnlative  pre- 
ferred staek.'^ 

A  stockholder  is  not  entitled  to  interest  on  dividends  for  a  period 
during  which  the  corporation  wss  prevented  from  paying  him  the 
same  by  attachments  of  his  stock  by  third  persons,'"  But  where  an 
injunction  restraining  the  corporation  from  collecting  declared  divi- 
dends due  its  stockholders  is  dissolved,  the  stockholders  may  recover 
simple  interest  on  such  dividends  from  the  time  when  th^  were 
declared  up  to  the  time  when  the  injunction  was .  dissolved,  by  way 
of  damages  on  the  injunction  bond.*" 

§3696.  — Effect  of  cmuolidatioiL  When  a  corporation  which  is 
liable  for  dividends  on  its  stock  is  consolidated  with  another  corpora- 
tion, and  the  consolidated  corporation  assumes  all  ite  liabilities,  it  is 
liable  for  the  dividentte.'* 

§  3687.  SeUoff  ot  dividends  against  debts  doe  from  rtockboldMV— 
In  generaL  Since  a  corporation  is  merely  a  debtor  to  its  stock- 
holders after  a  dividend  ia  declared,  it  is  well  settled  that  it  has  the 
right  of  set-off  as  against  stockholders  who  are  indebted  to  it,  and 
therefore,  when  a  corporation  ia  indebted  to  a  stockholder  for  a  divi- 
dend, and  a  debt  is  due  to  it  from  the  stockholder,  it  may  apply  the 
dividend  in  satisfaction  of  the  debt." 

intereat    ap«n    an    inBtrament,    issued  Ab    to  the    effect     of   eonaolidBtion 

witboDt   con  Bide  ration,   and  repreBent-  fuenerally,  see  the  chapter  on  Gonaoli- 

ing  a.  Bcrip  dividend,  the  plaintiff  must  dation,  infra. 

show  that  the  dividend  witB  legally  de-  UKentackr.     See   Oratz  v.   Bedd, 

elared,     Shelby  v.  New  York  Steam  i  B.  Man.  ITS,  191. 

Co.,  121  N.  T.  Sum..  »1»-  MUna.       Hagar      v.     Union     Nat. 

SI  Roberta  v.  B«berts-Wicke  Co.,  1S4  Bank,  63  Me.  509. 

N.  T.  257,  3  h.  E.  A.  (N.  S.)  1034,  112  Maryiand.      Gemmell    v.   Davis,    75 

Am.  St.  Bep.  607,  0  Ann.  Caa.  Z13,  77  Md.  546,  22  Am.  St.  Rep.  412,  23  Atl. 

N.E.  13.  1032. 

■■Thi»  is  true  although  the  money^  MaaBCtniMHs.  Sargent  t.  Frank- 
was,  during  such  period,  mingled  with  tin  Ins.  Co.,  ft  Pick.  SO,  19  Am.  Dee. 
the  general  asaets  of  the  corporation,  306. 

the  corporation  being  ready  and  will-  Kew  JmttJ.     Eing  v.   Patereou   t 

ing  to  pay  over  the  same  but  for  the  H.  River  R.  Co.,  29  N.  J.  L.  S04. 

attaehmentB.      Mustard  v.  Union  Nat.  H«W  Tork.    Bates  v.  New  York  Ina. 

Bank,  S9  Me.  177,  29  Atl.  977,  Co.,  3  Johns.  Cas.  23S. 

SB  Hock    v.    Bulkloy    (Tenn.),    1  9.  Pennsylvanift.     Philadelphia,  W.  ft 

W.  612.  B.  R.  Co.  v.  Cowell,  28  Pa.  St.  329, 

MBoardman  v,  Lake  Shore  ft  M.  S.  70  Am.  Dec.  128. 

By.  Co.,  84  N.  Y.  157;  Chase  v.  Van-  TOXM.     Krst  Nat.  Bank  of  Texar- 

dervilti  62  N.  T.  307.  kana  v.  De  Morse,  26  8.  W.  417, 
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It  is  necessary,  of  course,  in  order  that  the  right  of  set-off  may 
exist,  that  a  debt  shall  be  actually  due  from  the  stockholder  to  the 
corporation  at  the  time  the  right  of  set-off  is  asserted."  And  the  debt 
must  be  due  from  the  stockholder  himself  only,  and  not  due  jointly 
from  him  and  another.*^  So,  a  icorporation  cannot  apply  dividends 
due  to  an  individual  stockholder  to  the  payment  of  a  debt  due  to  the 
corporation  from  a  partnership  of  which  he  is  a  member.**  Oon- 
versely,  the  dividend  due  by  the  corporation  must  be  payable  by  5t 
to  the  person  from  whom  the  obligation  to  the  corporation  is  d^ 
maudable." 


W««t  VlTglnla.  Donnally  v.  Hearn- 
don,  41  W.  Vft.  519,  23  8.  E.  846. 

Compare  Bx  parte  Winaor,  3  Story 
411,  Fed.  Cas.  No.  17,SS4;  Attorney 
General  v.  State  Bank,  1  Dev.  £  B. 
Eq.  (N.  C.)   545. 

Id  Iowa  baoka  are  given  the  right, 
by  atatote,  to  retain  so  much  of  any 
dividend  Itelonging  to  any  shareholder 
ma  may  be  necessary  to  pay  any  taxes 
levied  DO  his  stock,  the  banks  being 
required  to  pay  eueh  taxes.  Kennedy 
V.  Citizens'  Nat.  Bank,  128  Iowa  5S1, 
104  N.  W.  1021. 

Under  the  Virginia  Code,  a  judg- 
ment gainst  a  sto«kholdeT  for  dam- 
ages for  breach  of  contract  may  be  set 
ofF  against  his  action  at  law  for  divi- 
dends. United  Cigarette  Uach.  Co. 
V.  Winston  Cigarette  Mach,  Co.,  194 
Fed.  947. 

This  right  cannot  be  taken  advan- 
tage of  unless  it  ie  set  up  in  the  an- 
awer.  McQIll  v.  Holmes,  Booth  A 
Haydens,  33  K.  Y.  Misc.  5»,  52  N. 
T.  Supp.  840. 

•9  A  corporation  cannot  collect  out 
of  a  dividend,  without  the  consent  of 
the  stockholder,  an  nnauthorized  as- 
sessment. Ex  parte  Winaor,  Fod.  Cas. 
No.  17,884. 

Where  a  resolntion  of  the  directors 
of  a  bank  provided  that  a  dividend 
declared  should  be  entered  as  a  credit 
on  the  debt  of  any  shareholder 
"whose  indebtedness  is  not  fully  se- 
enred,"it  waa  held  that  the  dividend 


of  a  director  coald  not  Jie  ^propri- 
ated  to  the  payment  of  e.  note  upon 
which  be  was  surety,  where,  when  the 
dividend  was  declared,  the  note  was 
secured  by  collateral,  and  several 
days  afterwards  the  bank,  with  the 
consent  of  the  surety,  surrendered  the 
collateral,  and  accepted  from  the  prin- 
cipal, as  security  for  the  note  and  an 
additional  debt  of  the  principal,  a 
trust  deed  of  land  reciting  that  the 
note  was  extended  for  twelve  months. 
Solomon  v.  First  Na-t.  Bank,  72  Ifiss. 
654,  17  Bo.  383. 

A  corporation  has  no  right  to  set 
off  dividends  against  a  debt  gii^- 
anteed  by  a  stockholder,  but  which  is 
not  yet  due.  First  Nat.  Bank  of  Tex- 
arkaua  v.  De  Morse  (Tex.  Civ.  App.), 
28  8.  W.  417. 

In  Consolidated  Fruit  Jar  Co.  v. 
Wisner,  110  N.  T.  App.  Div.  99,  97 
N.  T.  Bnpp.  52,  aft'd  188  N.  T.  824, 
SI  N.  E.  lies,  it  was  held  that  the 
facts  did  not  show  a  voluntary  pay- 
ment BO  as  to  preclude  a  Btockholder 
from  recovering  dividends  withheld 
by  the  corporation  on  it  being  proved 
that  he  owed  nothing  to  the  corpora- 
tion. 

•TBnmney  v.  Detroit  A  M,  Cattle 
Co.,  129  Mich.  844,  89  N.  W.  573. 

«  American  Nat.  Bank  v.  Nashville 
Warehouse  ft  Elevator  Co.  (Tenn.), 
36  a  W.  980. 

BIGIemmell  v.  Davis,  75  Md.  546, 
32  Am.  St.  Bep.  412,  23  Atl.  1032. 
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§3698.  -—Effect  of  tranafer  of  atook.  The  right  of  set-off  exists 
only  where  the  Indebted  shareholder  owns  the  stock  at  the  time  the 
dividend  iq  declared.  If  he  has  transferred  it,  either  al^olutelj  or 
by  way  of  collateral  security,  before  the  declaration  of  the  dividend, 
the  corporation  must  pay  the  dividend  to  the  transferee,  notwith- 
standing its  claim  against  the  transferrer,***  provided  the  transfer  has 
been  duly  registered,  or  notice  thereof  has  been  given  to  the  corpora- 
tion," since  a  dividend  declared  after  the  transfer  belongs  to  the 
assignee,'*  and  the  corporation  has  no  lien  on  shares  of  its  stockhold- 
ers to  secure  debts  due  by  them  to  it."  It  has  been  held  that,  as  against 
an  assignee,  the  corporation  has  no  right  to  set  off  an  indebtedness  of 
the  assignor  against  so-called  liquidation  dividends  declared  after 
the  assigQDient,  whether  the  indebtedness  was  incurred  before**  or 
after"  such  assignment,  even  thou^  the  transfer  has  not  been 
recorded. 

The  corporation's  right  of  set-off  is  not  affected  by  transfers  made 
after  the  dividend  has  been  declared,**  for  under  such  circumstances, 
as  we  shall  see,  the  dividend  belongs  to  the  tranaf  errer.*'' 

§3699,  Penons  entitled  to  dividends  in  general.  It  is  an  un- 
doubted general  rule  that,  in  the  absence  of  agreement  to  the  con- 
trary, all  persons  who  own  shares  of  stock  in  a  corporation  at  the 
time  a  dividend  is  declared  are  entitled,  as  a  matter  of  absolute  right, 

M  Oemmell   v.   Davis,    75   Md.    546,  Co.,  3  Johaa.  Om.  {N.  T.)  238. 

32   Am.   at.   Bep.   412,   22   Atl.   1032;  Tbe  corporation  will  be  deemed  to 

American    Nat.    Bank    v.    NaabviUe  have  notice  of  a  transfer  of  the  stock 

WsrehouM  &  Elevator  Co.  (Tenn.  Cb.  disclosed  b;  the  record   in  a  sQit   to 

App.),  36  8.  W.  960.     And  see  Brent  which   it   became  a  pwty  before   the 

V.  Bank  of  Washington,  £   Cranch  C.  dividend  wan  declared  even  though  it 

C.  S17,  Fed.  C^.  No.  1,834.     Compare  was  not  then  a  going  concern.     G«m- 

BeileTve  Bank  v.  Higbee,  4  Ohio  Cir.  niell  v.  Davia,  75  Md.  546,  32  Am.  St. 

Ot.  232.  Bep.  412,  23  Atl.  1032. 

In  a  New  York  caae,  where  a  stock-  M  See  g  3802,  infra, 

holder  in  an  inanrauce  company,  who  WBee  S  3700,  icfra. 

had  given  notes  to  the  company,  trans-  »  That  a  corporation  has  no  lien  on 

ferred  bis  stock,  it  was  held  that  the  shares,  see  £  3599,  supra. 

company  had  a  right  to  apply  divi-  H  Bridges    v.    National    Bank    of 

dends  accruing  on  the  stock  to  the  Troy,  185  N.  T,  146,  7  Ann.  Cas.  285, 

payment  of  one  of  the  notes  which  77  N,  £.  1005. 

fell  doe  before  it  bad  any  notice  of  <*  Union     Bank    of    Brooklyn     v, 

the  transfer,  since  until  then  the  trans-  United  States  Eich.  Bank,  143  N.  Y. 

for  was  not  good  as  against  the  com-  App.  Div.  128,  127  N.  Y.  Supp.  661. 

pany,  but  that  it  could  not  appljr  them  »  Qemmell  v.  Davis,  75  Md.  546,  32 

to  notes  falling  due  after  notice  of  Am.  St.  Rep.  112,  33  Atl.  1032. 

the  transfer.    Bates  v.  New  York  Ins.  <?  See  g  3700,  infra. 
6142 
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to  share  ratablj  in  the  dividend  in  proportion  to  their  respective 
shares,**  without  discrimination''  and  r^;ardless  of  the  time  when 
their  shares  were  acquired.*"  So  one  who  receives  stock  from  a  eor- 
poration  immediately  before  a  dividend  is  declared  has  the  same  ri^t 
as  the  other  stockholders  to  share  therein,  unless  he  is  exclnded  by 
the  terms  of  his  contract.** 

"A  person  holding,  as  owner,  the  stock  of  a  corporation,  becomes 
tJi«%by  entitled  to  a  proportionate  share  in  the  profits  of  the  com- 
pany, and  consequently,  a  duty  is  imposed  by  law  on  the  body  cor- 
porate to  distribute  all  dividends  which,  from  time  to  time,  may  be 
declared,  ratably  on  all  its  capital  stock."** 

"Dividends  may  not  be  declared  upon  stock  in  the  treasury  of  the 
corporation. ' '  *■ 

Of  course  a  corporation  holding  stock  in  another  corporation  under 
power  conferred  by  its  charter  has  the  same  right  to  dividends  as  any 
other  stockholder.  And  the  same  is  true,  even  when  a  corporation 
exceeds  its  powers  in  s'jbscribing  for  or  purchasing  stock  in  another 
corporation.  If  the  contract  has  been  fully  executed,  the  corporation 
acquires  title  to  the  stock,  and,  as  the  owner  thereof,  is  entitled  to 
dividoids.**  \ 

M Ommectlcitt.  Plielpa  v.  Fanners' 
ft  Mechaaics'  Bank,  26  Conn.  269. 

OmtxU.  Central  Bailroad  &  Bank- 
ing Co.  V.  Papot,  59  Gb-  342. 

HUnola.  Bjder  v.  Alton  ft  S.  B.  Co. 
13  IlL  516. 

Ualme.  Qoodwin  v.  Hardy,  57  Me. 
143,  99  Am.  Dec.  758. 

New  HampBlilie.  Uarch  v.  East, 
era  B.  Co.,  43  N.  H.  515. 

Hvw  Jomy.     Jackson  'a  Adm 
Newark  Plank  Bead  Co.,  31  N.  J.  L. 
277. 

New  York.  Boardman  v.  Lake 
Shore  &  M.  8.  By.  Co.,  84  N.  Y.  157; 
Jones  T.  Tene  Hsnte  &  E.  B.  Co.,  67 
N.  T.  196,  afl'B  29  Barb.  353;  Hill  v. 
Newichawanick  Co.,  8  Hun  4S9,  oS'd 
71  N.  Y.  693. 

IraneoM.  Brightwell  v.  Uallory, 
10  Terg.  196. 

A  stockholder  who  is  wrongfullj'  re- 
fnsed  the  right  to  subscribe  ta  his  pro- 
portionate share  of  an  issue  of  new 
■lock,  is  not  entitled  to  recover  divi- 
dends thereon  where  it  has  been  al- 


lotted to  another,  sinee  he  is  not  the 
owner  of  the  stock.  Qray  v.  Portland 
Bank,  3  Mass.  364,  3  Am.  Dee.  156; 
State  V.  Smith,  48  Vt.  289. 

MSeo   S3674,  supra. 

40  Jones  V.  Terre  Hante  ft  B.  B.  Co., 
57  N.  Y.  196,  aft'g  29  Barb.  (N.  Y.) 
363. 

U  Jones  V.  Terre  Hante  ft  B.  B.  Co., 
2B  Barb.  (N.  Y.)  353,  aft'd  57  N.  Y. 
1B6,  where  the  holder  of  bonds  of  a 
corporation  convertible  at  any  time 
into  stock  exchanged  them  for  stock 
just  before  the  declaiatioa  of  a  Aivl- 

tt  Jackson's  Adm'rs  v.  Newark 
Plank  Boad  Co.,  31  N.  J.  L.  277. 

UGearhart  v.  Standard  Steel  Car 
Co.,  223  Pa.  386,  72  AU.  699. 

44Qermania  Nat.  Bank  of  New  Or- 
leans V.  Case,  99  U.  6.  628,  25  L.  £d. 
US;  Bigbee  ft  W.  Biver  Packet  Co.  t. 
Moore,  121  Ala.  379,  25  So.  602;  Mil- 
bank  V.  New  York,  L.  E.  ft  W.  B.  Co., 
64  How.  Pr.   (N.  Y.)  20. 

As  to  the  power  of  a  corporation  to 
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The  fact  that  a  corporation  has  never  issued  a  certifieate  of  stock 
to  a  shareholder  does  not  affect  his  right  to  dividends.** 

The  right  of  a  stockholder  to  dividends  cannot  be  affected  by  a 
change  in  the  by-laws  made  after  he  had  become  a  stockholder  and 
after  dividends  have  accrued.** 

§3700.  "BigblB  on  transfer  of  stodE — 0«neral  role.  As  was  ex- 
plained ta  previous  sections,  the  profits  made  by  a  corporation  in  the 
conduct  of  its  business  belong  to  the  corporate  body,  and  until  a 
dividend  has  been  declared,  the  individual  stockholders  have  no  legal 
right-  to  any  share  therein,  hut  after  a  dividend  has  been  declared, 
each  shareholder  has  a  legal  right  to  share  in  the  dividend  in  propor- 
tion to  his  stock,  and  the  relation  between  him  and  the  corporation, 
to  this  extent,  is  that  of  debtor  and  creditor.*'  It  follows  from  this  that, 
when  shares  of  stock  are  transferred,  and  there  is  no  agreement  to  the 
contrary,  the  transferee  will  be  entitled,  as  an  incident  to  his  ownei^ 
ship  of  the  stock,  and  without  any  separate  assignment,  to  all  divi- 
dends declared  after  the  transfer,  though  the  profits  out  of  which  they 
are  declared  may  have  been  earned  by  the  corporation  before  the 
transfer,  while  the  transferrer  is  entitled  to  all  dividends  declared  be- 
fore the  transfer,  although  they  may  not  be  payable  until  afterwards.** 

take  aad  hold   stock   id   another   cor-  aiT'd    204    TT.   8.    1,   51    L.   Bd.    343; 

poration.  Bee  %  1116  et  aeq.,  supra.  Fbelpe    v.    Farniera'    ft    Mechaniea' 

«Com,    V.    Springfield,    M.    &    H.  Bank,  26  Conn.  269. 
Turnpike  Co.,  10  Bush   (Ky.)   257;  El-  0«o^l&.      Mann    v.    Anderson,    106 

\h     V.    Essex    Merrimack    Bridge,    3  Qa.  &1S,  32  S,  B.  STO;  Central  Railroad 

Pick.  (Mass.)  243;  Yeamaji  v.  halves-  &  Banking  Co.  v.  Papot,  69  Qa.  342. 
ton  City  Co.,  106  Tei,  389,  167  S.  W.  Indluia.      Bright   v.   Lord,   51    Ind. 

710.  272,  19  Am.  Kep.  732. 

That  a  person  may  be  a  stockholder  lowft.     Redhead  v.  Iowa  Nat.  Bank, 

although  no  certificate  has  ever  been  127  Iowa  572,  103   N.  W.   796. 
issued  to  him,  see  |  3427.  Kuisu.     Byan  v.  Leavenworth,  A. 

*8  aellermann    v.   Atlas  Foundry   Sc  ft  N.  W.  Ry.  Co.,  21  Kan.  365. 
Machine  Co.,  45  Wash.  114,  87  Fac.         Maine.     Richardson  v.  Richardson, 

1059.  75  Me.  570,  46  Am.  Rep.  428;  Goodwin 

47  See  I  3652,  supra.  v.  Hardy,  5T  Me.  143,  99  Am.  Dee. 

W  United  States.     Boners  v.  Post,  758;  Bates  v.  Androscoggin  ft  K.  R. 

209    Fed.    660,    aiT'd    220    Fed.    1006  Co.,  49  Ma.  491. 

{mem.  dec);  Wheeler  V,  Northwestern  MoirUiuL      Qemmell   v.   Davis,    75 

Sleigh  Co.,  39  Fed.  347.  Md.  546,  32  Am.  St.  Rep.  412,  23  Atl. 

California.      Catea    v.    Consolidated  1032;   Abercrombie   v.   Riddle,   3   Md. 

Realty  Co.,  25  Cal.  App.  531,  144  Pae.  Ch.  320. 
301.  MasBa4±nsett&      lo    re    Foote,    22 

Connecticut.       Cogswell    v.    Seeond  Pick.  299. 
Nat.  Bank,  78  Conn.  75,  60  Atl.  1059,         Missouri.      McLaran     v.     Crescent 
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In  othw  words,  a  dividend  belongs  to  the  pereon  who  owns  the  stock 
when  the  dividend  is  declared,**    The  dividend  is  regarded  as  earned 


Plwung  MUl  Co,,  117  Mo.  App.  40,  93 

B.  W.  819.     See  also  Price  v.  Morning 
Star  Mm.  Co.,  83  Mo.  App.  470. 

Nebraska.  Farmers'  &  Merchants' 
Nat.  Baak  t.  Moeher,  63  Neb.  130,  83 
N.  W.  563;  Cook  v.  Monroe,  45  Neb. 
349,  63  N.  W.  800. 

New  Hampsbln.  March  v.  East- 
ern E.  Co.,  43  N.  H.  515. 

New  York.  Bobertaon  v.  De  Bru- 
latoar,  188  N.  Y.  301,  80  N.  B.  938, 
att'g  111  App.  Div.  883,  96  N.  T. 
Supp,  15;  Hopper  v.  Sage,  112  N.  T. 
530,  8  Am,  St.  Bep.  771,  20  N.  E. 
330;  In  re  Kemochan,  104  N.  Y.  61S, 
11  N.  E.  149;  Jermain  v.  Lake  Sbore 
&  M.  8.  By.  Co.,  91  N.  Y.  483;  Board- 
man  V.  Lake  Shore  &  M.  S.  By.  Co.,  84 
N.  Y.  157,  17S;  Brnndage  v.  Bran- 
dage,  60  N.  Y.  544;  Jones  v.  Terre 
Haute  &  B.  B.  Co.,  57  N.  Y.  196; 
Currie  v.  White,  45  N.  Y.  822;  Bowe 
V.  White,  112  App.  Div.  688,  &8  N. 
Y.  Snpp.  729,  afl'd  189  N.  Y.  523,  83 
N.   £.    1132;    Hill   v.   Newichawanick 

Co.,  8   Hun   459,   aff'd  71   N.  Y.  593; 

Tepfer  v.  Ideal  Gas  &  Electrical  Fix- 
tures Co.,  58  Misc.  396,  109  N.  Y.  Supp. 

664;  Kane  v.  Bloodgood,  7  Johns.  Ch. 

90,    11    Am.    Dec.   417,    aS'i   8    Cow. 

360. 
Nortli      OatoUua.      Burronghe      ft 

Springs  v.  North  Caroliua  B.  Co.,  67 

N.  C.  376,  18  Am.  Bap.  611. 

Oregon.     In  re  Wilson's  Estate,  167 

Pac.  580;  Steel  v.  Island  MOling  Co., 

47  Ore.  293,  83  Pa£.  783. 
Pennsylvania.    Corgan  v.  Qeorge  F. 

Lee  Coal  Co.,  21S  Pa.  388,  120  Am.  St. 

Bep.  891,  11  Ann.  Caa.  838,  67  Atl. 

655.     See  also  Coleman  v.   Columbi& 

Oil  Co.,  51  Pa.  St.  74. 
TeimessM.    Wallin  v.  Johnson  City 

Lumber    &     Mauafactoring    Co.,    136 

Teau.  124,  L.  B.  A.  1917  B  323,  188  S. 

W.  577. 
UUlL    Clark  v.  Campbell,  23  Utah 


569,  64  L.  E.  A.  508,  90  Am.  St.  Eep. 
716,  65  Pao.  496. 

Veimont.  Lafountain  ft  Woolson 
Co.  V.  Brown,  101  Atli  36;  King  v, 
I\»llett,  3  Vt.  385. 

VlrgiiiU.  Eanfman  v.  Charlottes- 
villa  Woolen  Mills  Co.,  93  Va.  673,  25 

5.  E.  1003. 

This  rule  applies  to  preferred  stock. 
If  a  dividend  on  preferred  stock  is 
not  declared  until  after  the  stock  is 
transferred,  it  belongs  to  the  trans- 
feree, although  it  should  have  been 
declared  and  paid  before  the  transfer, 
Jermain  v.  Lake  Shore  4  M.  S.  E,  Co., 
91   N.  Y.  483. 

The  rule  applies  to  stock  dividends. 
Bowers  v.  Post,  209  Fed.  660,  aff'd 
220  Fed.  1006  (mem.  dec);  Jermain 
V.  Lake  Sbore  ft  M.  S.  B.  Co.,  91  N. 
Y.  483;  Coleman  v.  Columbia  Oil  Co., 
51  Fa.  8t.  74;  and  other  cases  above 
cited. 

The  rule  is  the  same  in.  England. 
Black   V.    Homersham,  4   Ezcb.  Div. 

24. 

UOeorgla.  Mann  v.  Anderson,  106 
Qa.  818,  32  S.  E.  870. 

minolB.  Waterman  v.  Alden,  42  HI. 
App.  2B4,  rev  'd  on  other  grounds  144 
III.  90,  30  N.  E.  972. 

Eentnckr.  Livingston       County 

Bank  v.  First  State  Bank,  136  Ky. 
546,  124  S,  W.  829,  121  S.  W.  45L 

Maine.  Ooodwin  v.  Hardy,  57  Me. 
143,  99  Am.  Dec.  758. 

Haiyland,  Miller  v.  Safe  Beposit  ft 
Trust  Co.  of  Baltimore,  127  Md.  810, 
96  Atl.  76B;  Northern  Cent.  Dividend 
Cases,  126  Md.  16,  94  Atl.  338;  Oem- 
ntell  V.  Davis,  75  Md.  546,  32  Am.  St. 
Bep.  412,  23  Atl.  461. 

UUeourl.  McLaran  v.  Crescent 
Planing  MiU  Co.,  117  Mo.  App.  40,  93 

6.  W.  819;  Missouri  Bapt.  Sanitarinm 
V.  McCune,  112  Mo.  App.  332,  87  B. 
W.  93. 
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at  that  time,  and  the  law  refuses  to  inyestigate  the  question  when  it 
was  earned  in  fact" 

"Stockholders,"  said  Judge  Jenkins  in  a  federal  case,  "are,  as  to 
the  property  of  the  corporation,  quasi  partners,  holding  per  my  et 
per  tout.  The  earnings  of  the  corporation  are  part  of  the  corporate 
property,  h^ld  by  the  same  tenure,  and,  until  separated  from  the 
general  mass,  the  interest  of  the  stockholder  therein  passes  with  a 
transfer  of  the  stock;  and  this,  irrespective  of  the  time  during  which 
eu^ingB  have  accrued.  By  the  declaration  of  a  dividend,  however,  the 
earnings,  to  the  extent  declared,  are  separated  from  the  general  mass 
of  ptaperty,  and  appropriated  to  the  then  stockholders,  who  become 
creditors  of  the  corporation  for  the  amount  of  the  dividend.  The 
relation^ip  of  the  stockholder  to  the  corporation,  as  to  the  amount  of 


K«w  Totk.  RobertBon  v.  De  Bmla- 
tour,  188  N.  T.  301,  80  N.  E.  938,  aff'g 
111  App.  Div.  882,  B8  N.  T.  Supp. 
IS;  Hopper  v.  aage,  112  N.  T.  530,  8 
Am.  et.  Eep.  771,  20  N.  E,  350 ;  Board- 
man  V.  Lake  Shore  &  M.  S.  By.  Co., 
84  N.  T.  157;  Tepfer  v.  Ideal  Gas  ft 
Electrical  Ritures  Co.,  58  Miae.  396, 
10ft  N.  T.  8npp.  66*. 

Ongon.  In  re  WUeon'o  Eetate,  167 
Pac.  580. 

TennHsee.  Wallin  v.  Johngon  City 
Lumber  &  Manufacturing  Co.,  136 
Tenn.  124,  L.  B.  A,  1917  B  323,  188 
8.  W.  577. 

Vttit.  Clark  v.  Campbell,  23  Utah 
569,  64  L.  B.  A.  508,  90  Am.  St.  Rep. 
716,  65  Pac.  496. 

Vwmont.  Lafountatn  t  Woolaon 
Co.  V.  Brown,  101  Atl.  36. 

VlrglnU.  Gordon's  Ex'rs  v.  Rich- 
mond, P.  &  P.  E.  Co.,  78  Va.  501. 

WlScondlL.  Zinn  t.  German  town 
Farmers'  Ifut.  Ins.  Co.,  132  Wis.  86, 
111  N.  W.  1107. 

"The  dividends  fallow  the  stock 
into  tbe  hands  of  the  person  who  is 
the  legal  holder  of  the  stock."  Guar- 
antee Co.  of  North  America  t.  East 
Rome  Town  Co.,  96  Ga.  511,  51  Am. 
et.  Bep.   150,  23  a.  E.  503. 

The  segregation  of  the  earnings  to  R< 
the  amount  of  the  dividend  tabes  place  6! 
at  the  time  when  the  dividend  is  ds- 
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dared,  altbongh  the  time  of  payment 
is  postponed.  "The  law  at  that  time 
implies  a  promise  on  the  part  of  the 
corporation  to  pay  to  the  then  stock- 
holders their  proportionate  amounts  as 
dividends,"  Wallin  v.  Johnson  City 
Lumber  t  Manufacturing  Co.,  136 
Tenn.  124,  L:  R.  A.  1917  B  323,  188  S. 
W.  57T. 

"A  dividend  is  usually  considered  a 
parcel  of  the  mass  of  corporate  prop- 
erty until  declared,  and  therefore  in- 
cident to  and  parcel  of  the  stock  ap 
to  the  time  it  is  declared.  Before  its 
declaration  it  will  pass  with  a  sale  or 
device  of  the  stock.  Whoever  owns 
the  stock  prior  to  the  declaration  of 
the  dividend  owns  the  dividend  also. 
The  moment  the  dividend  ia  declared, 
then  it  becomes- separate  and  distinct 
from  the  stock,  and  the  dividend  falls 
to  him  who  Is  the  proprietor  of  the 
stock  of  which  it  vas  before  incident. 
A  transfer  of  stock  passes  all  divi- 
dends declared  subsequent  to  the 
transfer."  In  re  Wilson's  Estate,  — 
Ore.  — ,  167  Pac.  580. 

M  Tepfer  v.  Ideal  Oas  ft  Electrical 
Fixtures  Co.,  58  N.  T.  Misc.  396,  lOfl 
N.  T.  Supp.  664;  Corgan  v,  George  F, 
Lee  Coal  Co.,  218  Pa.  386,  120  Am.  St. 
Rep.  891,  11  Ann.  Cas.  838,  67  AtL 
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the  dividend,  is  thns  changed  from  one  of  partnership  ownerBhip  to 
that  of  creditor.  He  thereafter  stands  to  the  corporation  in  a  dual 
relation, — with  respect  to  his  stock,  as  partner  and  part  owner  of 
the  corporate  property;  with  respect  to  the  dividend,  as  creditor  npon 
a  par  with  other  creditors  of  the  corporation.  The  severance  of  tiie 
earnings  from  the  general  mass  of  corporate  property,  and  the  prom- 
ise to  pay,  arising  from  the  declaration  of  the  dividend,  works  this 
change.  The  earnings  represented  hy  the  dividend,  although  the  fmit 
of  the  general  property  of  the  company,  are  no  longw  represented  by 
the  stock,  but  become  a  debt  of  the  company  to  the  individual  who 
at  the  time  of  the  declaration  of  dividend  was  the  owner  of  the  stock. 
That  the  dividend  is  payable  at  a  future  date  can  work  no  distinction 
in  the  right.  The  debt  exists  from  the  time  of  the  declaration  of 
dividend,  although  payment  is  postponed  for  the  convenience  of  the 
company.  The  right  became  fixed — absolute  by  the  declaration.  This 
right  could,  of  course,  be  transferred  with  the  stock  by  special  agree- 
ment, but  not  otherwise.  The  dividend  would  not  pass  as  an  incident 
of  the  stock."*^  la  an  English  case,  dividends  which  have  been 
declared  are  happily  likened  to  fallen  fruit,  which  does  not  pass 
under  a  sale  or  gift  of  the  tree." 

§3701.  — Executory  contraeta  to  sell;  sales  tor  future  deliTery. 
In.  the  absence  of  an  agreement  to  the  contrary,  the  buyer  under  an 
executory  contract  to  sell  stock  is  not  entitled  to  dividends  until 
the  legal  title  to  the  stock  has  passed  to  him,''  which  is  not  until 
delivery  is  made  to  him  or  is  dne  to  him  and  is  offered  to  be  made, 
unless  there  is  something  in  the  contract  specifying  or  implying  a 
contrary  intention.'*  A  contract  to  sell  on  demand  does  not  transfer 
the  stock,  and  the  other  party,  after  a  demand  and  completion  of  the 
sale,  has  no  right  to  a  dividend  declared  before  the  demand,  thongh 
not  payable  until  afterwards." 

Where  there  is  a  sale  of  stock  in  prsesenti  hut  the  date  of  delivery 
and  payment  is  postponed,  the  vendee  is  entitled  to  all  dividends  de- 
clared between  the  date  of  the  agreement  and  the  date  of  closing  to 

ei  Wbeeler  t.  NorthweBtern  Sleigh  B3  Oilfallan  v.  Ollfallan,  168  Cal.  E3, 

Co.,  39  Fed.  347,  quoted  with  approval  Add.  Cb8.  19ISD  7S4,  141  Pae.  623. 

in  Clark  v.  Campbell,  23  Utah  5BV,  54  M  Qilf allan    v.    Qilfallan,    16S    CaL 

L.  B.  A.  508,  90  Am.  St.  Bep.  718,  65  23,  Ann.  Cas.   1915  D  784,   141   Pae. 

Pae.  496.  623. 

6«De  Gendre  v.  Kent,  L.  B.  4  Eq.  "Bright  v.  Lord,  El  Ind.  272,  19 

283,  approved  in  HcLarao  v,  Cresceat  Am,  Bep,  738. 
Planing   Mill   Co.,   117   Uo.   App.   40, 
93  S.  W.  gl9. 
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the  purchaaer.**  And  thia  is  equally  true  whether  the  vendor  actually 
owns  the  stock  when  the  contract  ia  made  or  not."  "If  the  seller, 
for  speculative  purposes,  takes  the  chances  of  acquiring  the  shares  in 
time  for  delivery,  or  if,  having  the  shares  at  the  time  of  sale,  he 
deals  with  them  till  the  time  for  delivery,  he  acts  at  his  own  risk,"  *' 
On  the  other  hand  where  stock  is  deposited  in  escrow  to  be  delivered 
to  the  vendee  if  he  pays  a  certain  sum  within  a  certain  time,  dividends 
declared  before  such  payment  is  made  belong  to  the  vendor.*'  Of 
course  the  purchaser  is  not  entitled  to  dividends  declared  after  the 
purchase  if  he  loses  his  right  to  the  stock  by  failure  to  comply  with 
the  contract  of  purchase,  for  his  right  to  the  dividend  depends  upon 
his  ownerriiip  of  the  stock.*" 

Where  the  representative  of  a  deceased  stockholder  refuses  to  recog- 
nize a  contract  right  of  the  surviving  stockholders  to  purchase  the 
stock  of  the  decedent  until  it  is  determined  by  the  court,  upon  such 
determination  the  survivors  are  entitled  to  dividends  declared  in  the 


MCurrie  v.  White.  45  N.  T.  822; 
IiofonDtain  &  WooIbou  Co.  v.  Btowh, 
—  Vt.  — ,  101  Atl.  38. 

Where  stock  is  sold,  to  be  deliv- 
ered at  the  option  of  the  seller,  the 
purchaser,  and  not  the  seller,  is  en- 
titled to  a  dividend  declared  after 
the  sale  and  before  delivery.  Carrie 
V.  White,  4S  N.  Y.  822;  Black  v.  Hom- 
ersham,  4  Exch.  Div.  34. 

Under  such  circumstances  the  pur- 
chaser is  chargeable  with  interest 
from  the  date  of  the  sale  to  the  time 
of  delivery  and  is  therefore  entitled 
to  the  dividends  accruing  dnring  that 
time.    Currie  v.  White,  45  N.  T.  S22. 

In  Eowe  v.  White,  112  N.  T.  App. 
Div.  688,  &8  N,  Y.  Supp.  729,  aff'd 
189  N.  Y.  523,  82  N.  E.  1132,  this  rule 
was  held  not  to  applj  where  the 
owner  of  stock  agreed  to  sell  it  to 
the  defendant  or  to  such  corporation 
as  he  might  indicate  on  the  per- 
formance of  certain  conditions,  and 
the  stock  was  delivered  to  a  corpora- 
tion at  the  defendant's  request,  but 
the  conditions  named  in  the  contract 
were  not  complied  with  and  hence  the 
request  could  not  be  regarded  as  made 
pursuant  to  it.  Under  such  circum' 
stsnceB  it  was  held  that  a  dividend 
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declared  between  the  time  when  the 
stock  was  delivered  to  the  defendant 
indorsed  in  blank  and  the  time  when 
it  was  delivered  by  him  to  the  corpo- 
ration and  the  parchaae  price  was 
paid  by  it  belonged  to  the  vendor. 

»7  Currie  v.  White,  45  N.  Y.  822. 

"The  purchaser  cannot  know 
whether  the  seller  has  the  shares  or 
not,  nor  do  his  rights  depend  upon 
that  fact.  They  are  the  same  as  if 
the  seller  had  the  shares  on  hand, 
which  he  pretends  to  sell,  and  made  a 
present  sale  of  them  postponing  sim- 
ply the  actual  delivery  and  keeping 
them  on  hand  in  the  meantime.  On 
this  theory  the  purchaser  pays  inter- 
est on  the  purchase  money.  He  is, 
therefore,  entitled  to  dividends  ac- 
cruing between  the  sale  and  deliv' 
ery."    Currie  v.  White,  45  N.  Y.  822. 

M  Currie  v.  White,  45  N.  Y.  822, 

SB  Such  psinnent  does  not  relate 
back  to  the  date  of  the  agreement, 
unless  under  exceptional  circum- 
stances. Clark  V.  Campbell,  23  Utah 
569,  54  L.  B.  A.  508,  90  Am.  St.  Bep. 
716,  65  Pac.  496. 

flOphinizy  v,  Murray,  83  Qa.  747, 
a  L.  B.  A.  42S,  20  Am.  8t,  Bep.  342, 
ID  S.  E.  35& 
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meantime  on  paying  for  the  stock  at  the  a^eed  rate  with  interest  from 
the  date  of  the  decedent's  death.'* 

One  who  acts  as  agent  or  intermediary  in  the  sale  of  stock  is  not 
entitled  to  dividends  declared  between  the  date  when  the  stock  is 
delivered  to  him  indorsed  in  blank  for  the  purpose  of  consummating 
the  sale  and  the  date  when  such  sale  is  consummated  by  delivery  of 
the  certificates  to,  and  payment  of  the  pnrchaae  price  by,  the  vendee.** 

§3702.  — ProTiflions  of  statute  charter  cff  by-laws.  The  general 
rule  stated  in  the  preceding  section  •■  may  be  changed  by  statute,  or 
by  the  corporation's  charter  or  articles  of  association,  or  by  the  terms 
of  the  resolution  declaring  the  dividend,  as  where  the  articlcg  provide 
that  a  shareholder  shall  not  receive  any  dividend  after  the  period  at 
which  he  ceases  to  be  the  owner  of  shares,  but  that  dividends  on  such 
shares  shall  continue  in  suspense  nntil  some  other  person  shall  become 
the  owner  of  them.**  The  effect  in  this  regard  of  provisions  requir- 
ing stock  transfers  to  be  registered  on  the  botArs  of  the  corporation 
is  consid^^  in  other  Bections." 

§  3703.  —  OontTBot  modlfloations.  The  general  rule  that  the  trans- 
feree of  stock  is  entitled  to  all  dividends  declared  after  the  transfer, 
and  the  transferrer  to  all  those  declared  before  the  transfer,"*  may 
be  chained  by  the  terms  of  the  transfer  or  agreement  of  the  parties," 

nin  re  Lindaajr'H  Estate,  210  Pa.  ville  Woolen  Mills  Co.,  93  Va.  6T3,  25 

224,  59  Atl.  1074.  8.  E.  1003. 

MBowe  T.  White,  112  N.  Y.   App.  In  Hartley  v.  Pioneer  Iron  Works, 

Div.  688,  96  N.  T.  Supp.  729,  aflf'd  189  181  N.  T.  73,  73  N.  E.  576,  rev'g  87 

N.  Y.  523,  82  N.  E.   1132.     And  this  N.  Y.  App.  Div.  107,  84  N.  Y.  Supp. 

was  held  to  be  trae  though  after  the  79,  it  was  held  that  TeBilutions  of  the 

sale  was  consummated  the  blank  in-  directors  constituted  a  declaration  of 

dorsement   was    filled    in    with    such  a  dividend  on  all  the  stock  of  the  cor- 

agent'e  name  and  the  trmisfer  dated  por&tion,  inclnding  shares  that  it  had 

back  to  a  da}>  prior  to  that  on  wbieb  purchased   from    a   decedent   and  an 

the  dividend  wa«  declared.  agreement    to    sell    this    latter    itock, 

61  Bee  1 3700,  supra.  and  that  the  vendee  of  such  stock  was 

MClive   V.   Clive,   Eay,   600.  entitled  to  such  dividend.    And  it  was 

W  See   i  3784  et  seq.,  Infra.  farther  held  that  where  the  dividend 

M  See   S  3700,  supra.  was  credited  to  the  vendee  on  the  cor- 

S^Farmers'      &     Merchants'      Nat.  porate    books   and   was    permitted    to 

Bank  v.  Mosher,  63  Neb.  130,  88  N.  W.  etand  on  the  books  for  some  eighteen 

552;    Lancaster   Trust   Co.    v.   Mason,  months  without  objection,  neither  this 

152  N.  C.  660, 136  Am.  St.  Rep.  851,  68  credit  nor  a  further  dividend  declared 

8.  E.  235,  modifying  151  N.  C.  264,  65  on  all  the  stock  could  be  defeated  b; 

£(.  K  1015;   £aufmaD  v.  Charlottes-  changing  the   corporate  books,  mak- 
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So  the  contract  may  giv&  the  vendee  a  right  to  dividends  previously 
declared,**  or  may  give  the  vendor  a  right  to  subsequent  dividends,*' 
or  may  provide  that  one  party  or  the  otlier  is  to  have  all  dividends 
declared  up  to  a  certain  time.'*  The  usages  and  rule?  of  stock  ex- 
changes in  this  regard  may  also  enter  into  and  form  a  part  of  eon- 
traxits  of  sale  made  through  the  agency  of  their  members.'" 
Some  courts  have  held  Uiat  one  who  sells  stock  reoerring  the  divi- 


iag  the  latter  dividend  appareutlj  re- 
late to  a  time  prior  to  the  sale  of  the 
said  etock,  under  a  claim  that  the  sale 
of    said    stock    had    been    "ex-divi- 

U  Under  a  contract  for  the  sale  of 
stock  "including  all  dividends  due  or 
to  become  due  thereon,"  the  vendee  is 
entitled  to  a  stock  dividend  preTlouslT- 
declared.  Bose  v.  Barclay,  191  Pa.  St. 
694,  4S  L.  B.  A.  392,  13  Atl.  385. 

AB  Under  a  contract  by  which  a 
party  agreed  to  buy  stock  within  « 
certain  time  if  the  owner  shonld  de- 
sire to  sell,  and  which  reserved  to  him 
all  dividends  declared  during  the  time 
01  the  option,  it  was  held  that  be  was 
not  entitled  to  a  dividend  declared 
before,  though  it  was  payable  during, 
the  time  of  the  option.  Hopper  v. 
Sage,  112  N.  T.  530,  S  Am.  St.  Eep. 
771,  20  N.  B.  350,  afl'g  47  N.  T. 
Super.  Ct.  77.  But  see  Harris  v.  Ste- 
vens, 7  N.  H.  «4. 

See  also  Hancock  v.  Clark,  OS  Vt. 
SOS,  35  Atl.  317,  where  the  vendor 
of  stock  reserved  the  right  to  divi- 
dends  thereon    until  payment    there- 


for. 


TO  An  agreement  hy  which  the  seller 
of  shares  is  to  receive  all  dividends 
up  to  a  certain  time  does  not  entitle 
him  to  a  dividend,  declared  after  that 
time,  of  profits  earned  during  the  time 
within  which  he  was  entitled  to  divi- 
dends, because  a  shareholder  has  no 
right  to  the  profits  of  the  corporation 
until  a  division  is  made  or  a  dividend 
is  declared.  Hyatt  v.  Allen,  56  N.  T. 
553, 16  Am.  Bep.  440. 

6150 


Where  stock  was  assigned  with  a 
transfer  of  "afll  dividends  made  after 
the  morning  of  the  23Td  of  Septem- 
ber," both  parties  at  the  time  ezpeet- 
iog  that  a  dividend  would  be  made  on 
the  22nd  of  the  month,  but  in  fact 
it  was  not  made  until  after  the  morn- 
ing of  the  23rd,  it  was  held  that  the 
dividend  did  not  pass  to  the  assignee. 
Brewster  v.  Lathrop,  15  Cal.  21. 

71  Hill  V.  Newichawanick  Co.,  8 
Hun  (N.  T,)  45B,  aff'd  71  N.  T.  593. 
In  this  case  it  is  »bM:  "It  is  un- 
derstood that  sales  of  stock  made  at 
the  board  of  brokers  in  this  city  at 
any  time  before  the  day  fixed  for  the 
closing  of  the  books  of  transfer  of  the 
corporation  or  company  declaring  a 
dividend  payable  at  a  future  day, 
carry  with  them  the  dividend  so  de- 
clared, and  the  price  paid  is  regulated 
accordingly.  After  the  books  are 
closed,  the  sales  are  understood  to  be 
ex-dividend,  and  the  price  ia  corre- 
spondingly affected,  by  the  fact  that 
the  seller  retains  and  is  to  coDect  the 
dividend." 

But  a  usa^e  of  the  stock  exchange 
cannot  be  shown  where  the  contract 
was  made  at  the  office  of  one  of  the 
parties,  by  a  broker  who,  as  to  it, 
was  not  acting  as  a  member  of  the 
exchange,  and  was  not  shown  to  be 
a  member,  and  where  such  usage 
would  have  been  inconnstent  with  the 
rules  of  law  and  would  have  contra- 
dicted the  plain  terms  and  legal  ef- 
fect of  the  contract.  Hopper  v.  Sage, 
112  N.  T.  530,  8  Am.  St.  Eep.  771,  20 
N.  B.  350. 
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dends  that  may  be  declared  by  a  certain  date  is  not  entitled  to  stock 
dividends,  but  only  to  caah  dividends,  so  declared.'* 

§  3704.  Rij^ts  as  between  pledgor  and  pled«:ee.  In  the  absence 
of  aerreement  to  the  contrary,  a  pledge  of  shares  of  stock  as  collatersl 
security  carries  with  it,  as  an  incident  of  the  pledgee's  special  owner- 
diip,  the  right  to  receive  dividends  afterwards  declared,  to  be  applied 
on  the  debt,  or  held  in  trust  for  the  pledgor;  ^  and  if  the  pledgor  col- 

n  Where  two  persona  ezchan^d 
fltoek  owned  by  them  in  differeot  cot- 
ponttiOM,  each  reBeiving  dividends 
declared  for  a.  certun  mooth,  and  one 
at  the  eorporationfl  dectaied  both  « 
■toek  and  a  cosh  dividend  in  that 
mbntb,  it  was  held  that  the  caah 
dividend  belonged  to  the  original 
ttwner  of  the  stock,  but  that  the  stock 
dividend  belonged  to  the  new  owner. 
Eanfman  v,  Charlottesville  Woolen 
Uilla  Co.,  93  Va.  e73,  35  8.  E.  1003. 

Where  a  eontract  for  the  sale  of 
■tack,  made  after  the  corporation  had 
declared  tegular  and  extra  cash  divi- 
dends and  a  stock  dividend,  all  pay- 
able in  January,  reserved  "the  Jana- 
aiy  dividend"  to  the  seller,  it  was 
held  tbirt  this  referred  only  to  divi- 
dende  payable  in  money,  and  hence 
that  the  seller  was  entitled  to  the 
regular  and  extra  cash  dividends,  but 
that  the  stock  dividend  belonged  to 
the  purchaser,  it  appearing  that 
neither  party  knew  that  it  had  been 
declared.  Lancaster  Trust  Co.  v.  Ma- 
son, 1S2  N.  C.  660,  136  Am.  St.  Be^ 
651,  6S  8.  E.  E35,  modifying  151  N.  C. 
264,  65  8.  E.  lOlS. 

nunitad  Btttn.  Equitable  Trust 
Co.  V.  National  Bank  of  Commerce, 
211  Fed.  6SS. 

fntUfoinla..  McAnley  v.  Moody,  128 
Cal.  e02,  80  Pac.  778.  Bee  also  Gilfal- 
lan  V.  Giifallan,  108  Cal.  23,  Ann.  Cas. 
1815  D  r84,  141  Pac.  023. 

O«0Tgla.  Merchants  ft  Mechanics 
Bank  v.  Boyd  Co.,  143  Oa.  755,  85  8. 
E.  914;  Eeid  v.  Caldwell,  120  Ga.  718, 
48  &  E.  191;  Armour  &  Co.  v.  Bast 
Borne  Town  Co.,  98  Qa.  456,  25  S.  E. 


504;  Guarantee  Co,  of  North  Amerioa 
V.  East  Borne  Town  Co.,  90  Ga.  511, 
51  Am.  8t.  Bep.  150,  23  8.  B.  507. 

minoll.  Bairbank  v.  Merchants' 
Nat  Bank  of  Chicago,  182  UL  120, 
22  N.  E.  S24,  rev'g  on  other  grounds 
30  III.  App.  28. 

Uu7lM>d.  Gemmell  v.  Davis,  75 
Md.  546,  32  Am.  St.  Bep.  412,  28  Atl. 
1032. 

UaOMdinsattB.  Bee  Farquhar  v. 
Canada-Atlantic  &  Plant  8.  8.  Co., 
212  Mass.    278,  98  N.  E.  1036. 

KiaBonii.  Qaty  v.  Holliday,  8  Mo. 
App.  lis. 

Nebiuka.  Farmers'  ft  Merchants' 
Nat.  Bank  v.  Mosher,  63  Neb.  130,  88 
N.  W.  552;  Central  Nebraska  Nat. 
Bank  V.  Wilder,  32  Neb.  454,  49  N. 
W.  369. 

H9W  HampaUn.  Fourth  Nat.  Bank 
V.  Manchester  Beal  Estate  ft  Mann- 
factoring  Co.,  77  N.  H  481,  B8  Atl. 
661. 

Now  Yotk.  Booth  v.  Consolidated 
Fruit  Jar  Co.,  62  Misc.  252,  114  N. 
T.  anpp.  1000. 

Ongtm.  Steel  v.  Island  UjUing 
Co.,  47  Ore.  29&,  83  Pac.  783. 

Penns^vania.  Boyd  v.  Conshocken 
Worsted  Mills,  149  Pa.  St.  363,  24  Atl. 
287. 

South  OuollDa.  Maxwell  v.  Na^ 
tional  Bank  of  Greenville,  70  S.  C. 
532,  3  Ann.  Cas.  723,  50  8.  E.  196. 

TezM.  Fulton  v.  National  Bank  of 
Denison,  26  Tei.  (Xv.  App.  115,  62 
S.  W.  84. 

UtalL  George  B.  Barse  Live  Stock 
Co.  V.  Baoge  Valley  Cattle  Co.,  16 
Utah  69,  50  Pac.  630. 
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lects  them,  he  will  be  reqaired  to  account  therefor  to  the  pledgee.'* 
But  while  it  has  been  said  that  it  is  the  duty  as  well  as  the  ri^t  of 
the  pledgee  to  collect  them/^  it  has  been  held  that  his  failure  to  do 
so  will  not  cast  upon  him  the  duty  of  crediting  the  uncollected  divi- 
dends on  the  debt."  "Where  the  stock  pledged  is  as^gned  by  the 
pledgee,  the  assignee  of  the  pledge  cannot  be  held  liable  to  the  owner 
of  the  stock  for  dividends  paid  U>  the  pledgee  after  the  assignment.'^ 

If  the  transfer  has  been  registered  on  the  books  of  the  company, 
or  although  not  so  repstered,  if  the  corporation  has  notice  thereof, 
it  will  be  liable  to  the  pledgee  if  it  pays  sack  dividends  to  the  pledgor." 
As  between  the  parties  the  failure  to  register  the  transfer  on  the  books 
of  the  corporation  does  not  affect  the  ri^t  of  the  pledgee  to  divi- 
dends,™ 

Failure  of  a  pledgee  to  demand  a  dividend  before  it  is  paid  is  not 
a  waiver  of  bis  admitted  right  to  a  subsequent  dividend  which  he 
does  demand  before  payment.*" 

Even  after  Hie  debt  has  been  satisfied  the  pledgee  may  recover 
from  the  corporation  dividends  accruing  before  that  time,  provided 
they  have  not  already  been  paid  to  the  pledgor.'*    But  payment  to 


"The  general  rule  thsti  the  increaie 
of  the  propeTt7  ie  pledged  with  it, 
applies  to  dividends  accruing  on  stock 
while  it  is  held  in  pledge  and  gives 
them  to  the  pledgee."  Meredith  Vil- 
lage Sav.  Bank  v.  Marshall,  es  N.  H. 
417,  M  Atl.  526. 

"The  pledge  of  tin  stock  was  a 
pledge  of  the  dividende  accruing  on  it 
during  the  continuance  of  the  pledge, 
and  gave  the  pledges  the  legnl  title  to 
both  alike."  Hunt  v.  Laconia  £  L.  St. 
Ey.  Co.,  68  N.  H.  581,  39  Atl.  437. 

Wheif  the  dividends  amonnt  to  a 
HufGcient  sum  to  pay  the  debt,  the 
pledgor  is  entitled  to  the  stoek.  Eeid 
V.  Caldwell,  120  Qa.  718,  48  8.  E.  191. 

74  Equitable  Trust  Co.  v.  National 
Bank  of  Commerce,  211  Fed.  688;  Fair- 
bank  V.  Meri^hants'  Nat.  Bank  of  Chi- 
cago, 132  111.  120,  22  N.  E.  524,  rev 'g 
on  other  grounds  30  111.  App.  28. 

He  receives  them  to  the  pledgor's 
use,  and  may  maintain  an  action 
against  bim  for  them.  Gaty  v.  Eolli- 
day,  8  Mo.  App.  118. 


"WbeiT  the  pledgor  receives  them 
be  holds  tbem  as  the  trustee  of  the 
pledgee,  and  i»  answerable  for  tbem 
to  the  pledgee  in  a.  suit  for  their  re- 
covery." Meredith  Village  Sav. 
Bonk  V.  Marshall,  68  N.  H.  417,  44 
Atl.  526. 

TB  ArmoDf  &  Co.  v.  Bast  Bome  Town 
Co.,  98  Qa.  45S,  25  B.  E.  504;  Guaran- 
tee Co.  of  North  America  v.  East 
Home  Town  Co.,  96  Oa.  611,  51  Am. 
et.  Eep.  150,  23  8.  E.  503;  Qaty  v. 
Holliday,  8  Mo.  App.  118. 

79  The  dividend  is  still  the  prop- 
erty of  the  pledgor.  McAulay  t. 
Moody,  138  Cttl.  202,  60  Pae.  778. 

77  Maxwell  v.  National  Bank  ot 
Greenville,  70  8.  C.  B32,  3  Ann.  Cm. 
723,  50  e.  E.  195. 

7>As  to  effect  of  omission  to  ren- 
ter transfers,  see  |  3794  et  peq.,  infra. 

79  See  S38:5,  infra. 

BO  Fourth  Nat.  Bank  v.  Manches- 
ter Beat  Estate  &  Manufacturing  Co., 
77  N.  H.  481,  93  Atl.  661. 

>l  As  to  such  dividends  tbe  pledgee 
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the  pledgor  is  a  good  defense  to  an  action  brought  by  the  pledgee  for 
that  purpose." 

The  right  of  the  pledgee  to  receive  dividends  extends  only  to  those 
declared  after  the  making  of  the  pledge,  and  not  to  dividends  pre- 
viously declared."  And  it  followsr  that,  where  a  renewal  of  a  note 
and  a  pledge  of  stock  given  to  secure  it  amounts  to  a  payment  of  the 
dd  note  and  a  release  of  the  pledge  securing  it,  the  ple<^ee  is  not 
entitled  to  dividends  declared  before  such  renewal.**  But  a  part  pay- 
ment of  the  debt  and  the  giving  of  a  new  note  for  the  balance  will  not 
have  that  effect  where  the  effect  of  the  transaction  is  not  to  create  a 
new  and  distinct  pledge,  but  the  intent  of  the  parties  is  rather  to 
continue  the  original  pledge  in  force." 

Of  course  "the  parties  to  the  pledge  may  agree  that  the  dividends 
may  be  drawn  by  the  pledgor  and  held  as  his  property."  •* 

An  assignment  of  future  dividends  does  not  give  the  assignee  a 
priority  of  right  thereto  over  a  previous  pledgee  of  the  stock,  after 
the  latter  has  demanded  payment  from  the  corporation."  But  where 
the  assignment  is  based  upon  a  valuable  consideration  and  the  as- 
signee has  neither  actual  nor  constructive  notice  of  the  pledge,  the 
consent  of  the  pledgee  that  a  dividend  may  be  paid  to  the  assignee 
may  estop  him  to  recover  the  same  from  the  latter." 

U  the  tmatee  of  the  pledger,  and  it  ia  K  Foartb  Nat.  Baitk  v.  Uanehestar 

hia  rigrht   and  duty  to  collect  them,  Beal  Estate  &  Manufacturing  Co.,  77 

aod    it    they    are    not    paid    to    the  N.  H.  481,  S3  Atl.  601. 

pledgor  he  may  demand  of  the  pledgee  By   express   agreement   the  pledge 

an  accounting  for  them.     Quarantee  may  not  Inclnde  a  pledge  of  the  divi- 

Co.  of  North  America  v.  East  Rome  dends.    Oaty  v.  Holliday,  8  Mo.  App. 

Town  Co.,  96  Ga.  511,  51  Am.  St.  Bep.  118. 

150,  33  8.  E.  503,  followed  in  Armour  Of  conrse,  where,  by  a  special  con- 

*  Go.  V.  ErM  Borne  Tvwn  Co.,  9f\  Qo.  tract  the  pledgor  reserves  the  right 

458,  25  a  E,  S04.  to  collect   the  dividends  himself,   the 

wauarBJitee  Co.  of  North  America  rule  that  the  dividends  belong  to  the 

y.  East  Rome  Town  Co,,  90  Ga,  611,  pledgee    does    not   npp'y-      Guarantee 

51  Am.  St.  Bep.  150,  23  S.  E.  503,  fol-  Co.  of  North  America  v.  East  Rome 

lowed  in  Armour  £  Co.  v.  East  Rome  Town  Co.,  96  (Da.  611,  51  Am.  St.  Bep. 

Town  Co.,  9S  Qa.  4SS>  2S  S.  £.  504.  150,  23  3.  E.  503. 

UFairbank     v.     Merchants'     Nat.  STFonrth  Nat.  Bank  v.  Manchester 

Bank  of  Chicago,  138  111.  120,  22  N.  K.  Beal  Estate  &  Manufacturing  Co.,  77 

624,  rev'g  SO  Dl.  App.  28.  N.  H.  481,  »3  Atl.  661. 

Bee  generally  1 3700,  supra.  "  Where  the  president  of  the  cor- 

HFairbank     v.     Merdiauta'     Nat.  poratton   pledges   his   stock   and   then 

Bank  of  Chicago,  132  HI.  1'20,  22  N.  E.  assigns  future    dividends  thereon  to 

524,  rev'g  30  111.  App.  28.  the  treasurer  of  the  corporation,  and 

UBoyd     V.     Conghoeken     Worsted  the  pledgee  consents  to  the  payment 

Hills,  119  Pa.  St.  363,  24  Atl.  287.  of  a  dividend  to  the  tToasurer,  the 
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g  3705.  Sigbts  of  legatees  and  distiibnteea.  Sioee  dividends  be- 
long to  tbe  person  who  owns  the  stock  at  the  time  when  they  are 
declared,"  and  since  "a  legatee  of  shares  takes  the  stock  as  it  was 
at  the  time  of  the  testator's  death,"  ••  a  specific  legatee  of  shares  of 
stock  is  entitled  to  all  dividends  declared  after  the  testator's  death, 
althongh  ont  of  profits  earned  before,  but  he  is  not  entitled,  unless  by 
express  provision  in  the  will,  to  dividends  declared  before  the  testa- 
tor's death,  although  not  payable  until  afterwards.  Such  dividends 
form  part  of  the  corpus  of  the  estate,  and  go  to  the  executor.'^  It 
has,  howevOT,  been  held  that  so  much  of  an  extraordinary  dividend  as 
represents  surplus  accumulated  before  the  testator's  death  goes  to 
the  residuary  legatee  rath^  than  to  a  specific  legatee  of  the  stock.** 
On  the  other  hand  it  has  been  held  that  where  the  stock  is  doubled 
after  the  death  of  the  testator  and  the  new  stock  allotted  to  the  stoclc- 
holders  on  payment  of  a  specified  sum  per  share,  a  special  legatee  is 
entitled,  as  against  the  residuary  legatee,  to  so  much  of  the  value  of 
tbe  new  stock  as  grew  out  of  the  accumulated  profit  belonging  to  the 
old  shares,  and  that  where  the  new  stock  has  been  paid  for  by  the 
administrator  out  of  the  funds  of  the  estate,  the  specific  l^atee  is 
entitled  to  have  such  stock  transferred  to  him  on  repayment  of  that 
amonnt." 


pledgee  is  estopped  io  qaeation  his  dU- 
poeition  of  it,  and  cannot  recover  it 
from  bim.  Foarth  Nat.  Bank  v.  Man- 
cheiter  Beal  Eitate  ft  Uanufactoring 
Co.,  T7  N.  H.  481,  93  Atl.  661. 

nSee  8  3700,  snpra. 

MUcLaran  v.  Orescent  Planing 
Mill  Co.,  117  Mo.  App.  40,  93  S.  W. 
S19;  Missoari  Bapt.  Sanitarium  v.  Mc- 
Cone,  112  Uo.  App.  332,  87  6.  W.  93; 
In  re  Wilson's  Estate,  —  Ore.  — ,  167 
Pac.  S8D. 

91  OfHUWctlcnt.  Pbelps  t.  Fanners' 
A  Mecbanies'  Bsjik,  26  Conn.  269. 

lUnoofl.  MoI«TBii  T.  Crescent 
PUnlng  MUl  Co.,  117  Mo.  App.  40,  93 
e.  W.  819 ;  Missouri  Bapt.  Sanitarium 
V.  UeCnne,  112  Mo.  App.  332,  87  S.  W. 
98. 

K*W  Yoik.  In  re  Eeraoehan,  104 
N.  Y.  616,  11  N.  E.  149;  In  re  Bran- 
dreth'B  Estate,  64  App.  Div.  666,  72 
N.  Y.  Supp.  333;  In  re  Leavitt's  Es- 
tate, 86  Misc.  609,  IM  N.  Y.  Bupp. 


758;  Bmndage  v.  Brandage,  6S  Barb. 
357,  1  Thomps.  &  C.  82,  afl'd  60  N.  T. 
544. 

Oregon.  In  re  Wilson's  Estate,  167 
Pac.  580. 

England.  De  Qendre  v.  Kent,  L.  B. 
4  Eq.  283. 

"It  is  Immaterial  when  tbe  divi- 
dends accrued,  whether  before  or 
after  the  death  of  the  testator." 
MisBouri  Bapt.  Banitarinm  v.  Ue- 
Cune,  112  Mo.  App.  332,  87  8.  W.  93. 

Where  tbe  owner  of  stock  dies  be- 
fore a  scrip  dividend  is  declared,  the 
dividend  goes  to  the  legatee  of  the 
stock;  bnt  he  is  not  entitled  to  a  scrip 
dividend  received  by  the  testator. 
Brandage  v.  Brundage,  65  Barb.  (N. 
Y.)  397,  1  Thomps.  k  0.  82,  aft'd 
60  N.  y.  544. 

nin  re  Leavitt's  Estate,  86  N.  T. 
Misc.  609,  148  N.  Y.  Supp.  756. 

MBoshee  v.  Freeborn,  11  B.  I.  149^ 
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A  bequest  of  a  specific  sum  to  be  paid  from  the  proceeds  of  the  sale 
of  the  stock  is  not  a  bequest  of  the  stock  itself,  and  in  such  case  divi- 
dends deelared  before  the  sale  tabes  place  belong  to  the  estate  and 
not  to  the  legatee,** 

In  states  where  the  title  to  the  personal  property  of  one  who  dies 
testate  passes  to  his  executor,  the  executor  of  course  takes  title  to 
stock  owned  by  the  decedent  at  the  time  of  his  death,^  and  hence  is 
entitled  to  dividends  on  such  stock  subsequently  declared,  and  may 
sue  to  recover  the  same,  until  the  stock  is  regularly  assigned  to  the 
distributees  by  a  decree  of  distribution.  The  pendency  of  an  appeal 
from  a  decree  of  distribution  suspends  its  efficacy,  and  the  ^cacy  of 
an  indorsement  and  delivery  of  the  stock  to  the  distributee  in  pursu- 
ance thereof,  and  until  the  appeal  is  determined  the  company  has  no 
right  to  transfer  the  stock  on  its  books  to  t^e  distributee  nor  to  his 
assignees,  and  ean  derive  no  rights  from  so  doing.  If  the  decree  is . 
reversed,  the  right  of  the  executor  to  the  stock  is  restored  and  the 
matter  stands  as  thongh  no  such  decree  had  ever  been  made.  And 
he  may  recover  from  the  corporation  dividends  subsequently  declared 
and  paid  by  it  to  the  distributee  and  his  assignees  where  it  bad  notice 
of  the  pendency  of  the  appeal  and  of  the  reversal  of  the  decree  before 
such  payments  were  made.  And  in  code  states  he  may  maintain 
an  action  for  that  purpose  regardless  of  whether  his  title  to  the 
stock  is  to  be  regarded  as  a  legal  or  an  equitable  one.** 

The  right  to  dividends  as  between  a  person  entitled  to  the  income 
and  profits  of  stock  and  the  remainderman  is  considered  in  a  subse- 
quent section." 

§  3706,  Bights  of  tnutees.  A  person  holding  stock  as  trustee  is 
entitled  to  have  the  dividends  paid  to  him  as  against  the  corporation, 
and  such  payment  relieves  the  corporation  from  liability  therefor 
to  the  cestui  que  trust.*^  But  the  cestui  que  trust  may  have  the  right 
to  say  how  the  dividends  are  to  be  disposed  of  .** 

MMliBOiiTi     Bapt,     Saiiitariiini     t.  they  might  h&ve  intervened  had  they 

HeCune,  112  Ho.  App.  332,  S7  S.  W.  deBired    to    do    so.      Ashton    v.    Zeila 

93.  Hin.  Co.,  134  Cal.  408,  66  P&e.  494. 

H8ee  {3429  et  aeq.,  supra.  WSee  |  3711  et  »eq..  Infra. 

MAshton  V.  Zeila  Min.  Co.,  134  Oal.  M people's  Nat.  Bank  v.  Clavelaad, 

40S,  66  Pac.  494.  117  Oa.  908,  44  6.  E.  20;  Consolidatea 

The  objection  that  the  assignees  of  Pruit  Jar   Co,   v.   Wiraer,   110   M".   T, 

the  diatribntae  were  not  made  parties  App,  Div.  99,  97  N.  Y.  8upp.  52,  aft'd 

to  BDfih  an  action  is  waived  i(  not  18«  N.  T.  624,  fil  N.  E.  1162. 

taken   advantage   of  bj   demurrer   or  WFarquhar    v.    Canada-Atlantie    ft 

answer.    Nor  are  the  assignees  injured  Plant  S.  8.  Co.,  812  Mass.  2T8,  98  N. 

hj  failure  to  make  them  parties  where  E.  1036. 
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§  3707.  Biifhts  as  bettreen  husband  and  wife.  At  commDn  lav, 
shares  of  stock  owned  by  a,m&rried  woman,  and  the  right  to  dividendB 
thereon,  belong  to  the'  husband  if  he  reduces  them  to  possession,  and 
dividends  are  reduced  to  possession  by  the  husband  if  he  receives 
them.^  In  most  jurisdictions,  liowever,  the  married  woman's  acts 
have  changed  the  common  law,  and  given  majried  women  their  prop- 
erty free  from  the  control  of  the  husband ;  and  where  this  is  the  case, 
a  corporation  has  no  right  to  pay  a  husband  dividends  on  shares  owned 
by  his  wife,  unless  she  authorizes  the  payment.'  In  states  where  the 
community  property  doctrine  obtains,  dividends  declared  on  stock 
which  is  the  separate  property  of  either  spouse  are  community  prop- 
erty.* 

The  right  of  a  husband  to  dividends  on  his  wife's  stock  is  governed, 
in  so  far  as  tfie  right  of  the  corporation  to  pay  the  same  is  concerned, 
-  not  by  the  law  of  the  state  in  which  they  reside,  but  by  tiie  law  of 
the  domicile  of  the  corporation.* 

§  3708.  Attaching  creditors.  Where  stock  is  attached,  dividends 
subsequently  accruing  thereon  are  impounded  equally  with  the  stock 
itself,"  regardless  of  the  time  when  the  acquisitions  out  of  which  they 
are  declared  may  have  accrued,'  and  pass  to  the  purchaser  of  the 
stock  at  the  execution  sale.^  The  rig^t  of  the  purchaser  to  them, 

ISee  In  thia  eonaeetioD:  >BT7an    v.    StnrgiB,    40    Tex.    Civ. 

OftUfomM.    Dow  V.  Gould  &  Cnny  App.  307,  90  B.  W.  704. 

Silver  Min.  Co.,  31  Cal.  629.  *  Graham  v.  Pirat  Nat.  Bank  o(  Nor- 

MaCTluuL     Brown  v.  Bokee,  53  MS.  folk,  20  Enn  (N.  Y.)  326,  aS'd  84  N. 

155.  T.  393,  38  Am.  Rep.  528. 

N«w  HUnpdUia.     Wells  v.  Tyler,  tUnltad   States.     Jaeobna    v.    Ifo- 

6  Post.  340.  nongahela  Nat.  Bank,  35  Fed.  396.   See 

H«w  Toik     Graham   v.  First   Nat.  also  Loewe  v.  Savings  Bank,  236  Fed. 

Bank  of  Norfolk,  20  Hun  326,  aff'd  444,  L.  B.  ^.  1917  B  93S. 

84  N.  T.  393,  36  Am.  Rep.  528;  Burr  Oalifoinift.      Catea   v.    Oonsolidated 

V.  Sherwood,  3  Bradf.  Surr.  85;  Sear-  Realty  Co.,  25  CaJ.  App.  531,  144  Pac. 

ing  V,  Searing,  9  Paige  283.  301;  McCarthy  v,  Bootbe,  2  Cal.  App. 

Peaamjtvatii^.     Slaymaker  v.  Bank  170,  S3  Pac.  173. 

of  Oettysburg,  10  Pa.  St.  373.  Uain*.    Hagar  v.  Union  Nat.  Bank, 

VlXglniA.     Earcum'g  Adm'r  v.  Hnd-  63   Me.  509. 

nal],  14  Gratt.  369.  Nabnska.    Farmers'  &  Herchants' 

A    husband's    receipt   of    dividends  Nat.   Bank    v.   Mosher,   6S    Neb.   713, 

on   his   wife's  stock   is   not   a   redue-  724,  100  N.  W.  133,  94  "N.  W.  1003. 

tion  of  the  stock  to   bis  possesuon.  TMUteoBM.      Hoore    v.    Geunett,    2 

Burr  V.  Sherwood,  3  Bradf.  Surr.   (N.  Tenn.  Ch.  375. 

Y.)  85.  SHagar  v.  Union  Nat.  Bank,  63  Me. 

■  2   Clark   &   Uarshail   on    Corpora-  509. 

tions,  1614.  7  Jacobus     v.     Honongabela     Nat. 
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however,  retaina  its  character  as  a  right  to  ttie  benefit  of  declared 
dividends,  and  remains  separate  from  the  stock,"  and  hence,  in  ac- 
cordance with  the  general  rule,'  will  not  pass  under  mi  assignment 
of  the  stock  by  the  purchaser,  unless  specifically  included  in  the 
as8ignmeut,^o 

§  3709.  Interpleader.  In  case  conflicting  claims  are  made  to 
dividends  by  the  transferrer  and  the  transferee  of  shares,  or  by 
the  pledgor  and  pledgee,  the  corporation  may  file  a  bill  of  inter- 
pleader," and  if  it  fails  to  do  ao  it  will  act  at  its  peril  in  making  pay- 
ment to  either  claimant.^'  Making  the  corporation  a  party  to  a  suit 
to  set  aside  a  transfer  of  shares  of  its  stock  is  a  demand  and  notice 
to  it  that  the  dividends  on  such  stock  are  claimed  by  the  plaintiff, 
especially  where  the  petition  seeks  to  have  the  corporation  enjoined 
from  paying  them  to  the  defendant,  and  if  it  does  pay  them  to  the 
defendant  it  will  he  liable  therefor  to  the  plaintiff  in  Qte  event  that 
he  is  ultimately  successful  in  the  snit.^' 

§3710.  Assignmnit  or  transfer  of  dividends.  The  bona  fide 
holder  of  a  certificate  of  stock  has  the  right  to  dispose  of  his  divi- 
dends.^* 


Bank,  36  Ped.  395;  Oatea  v,  Coseoli- 
dftted  Bealtj  Co.,  25  Cal.  App.  S3], 
144  Pae,  301;  Hagar  v.  Union  Nat. 
Bank,  63  Me.  BOB.  See  Farmers'  & 
Merchants'  Nat.  Bank  v.  Moslier,  63 
Neb.  130,  8S  N.  W.  552.  Bee  aUa 
Loewe  t.  eavinga  Bank,  236  fed.  444, 
L.  B.  A.  1917  B  93S. 

BCatea  v.  Consolidated  Bealty  Co., 
25  Cal.  App.  531,  144  Pac.  301, 

•  See  13700,  anpra. 

!•  Catea  v.  Conaolidated  Healty  Co., 
25  CaL  App.  531,  Hi  Pae.  301. 

11  OrosB  V.  Eureka  Lake  &  Y.  Canal 
Co.,  73  Cal.  302,  2  Am.  8t.  Bep.  SOS, 
14  Pae.  835;  Salinbtirf  Mills  t.  Towns- 
end,  109  Maw.  115;  MerchsJits'  Nat. 
Bank  v.  Bieharda,  6  Mo.  App.  454, 
aff'd  74  Mo.  77;  McCord  v.  Naboars, 
101  Tex.  494,  111  S.  W.  144,  109  8.  W, 
913,  aff'g  (Tex.  Civ.  App.),  103  9.  W. 
469,  82  a.  W.  153.  Bee  also  People's 
Nat.  Bank  v.  Cleveland,  117  Oa.  908, 
44  S.  E.  20.  Compare  Hinckley  v. 
Pflster,  83  Wis.  64,  53  N.  W.  21. 


!■  McCord  V.  Nabonra,  101  Tei.  494, 
111  S.  W.  144,  109  8.  W.  913,  aff'g 
(Tex.  Civ.  App.),  103  8.  W,  469,  82 
8.  W,  153. 

!■  McCord  T.  Nabonrs,  101  Tex.  494, 
111  6.  W.  144,  109  8.  W.  913,  aff'g 
(Tex.  av.  App.),  103  8.  W.  469,  82  8. 
W.  153. 

UWillis  V.  IrfwridBon,  161  Cal.  106, 
118  Pae.  530;  Cogawell  v.  Second  Nat. 
B«nk,  78  Conn.  75,  60  Atl.  1059,  aff'd 
204  U.  8.  1,  51  L.  Ed.  343.  See  also 
New  Jersey  Car  Spring  &  Bnbber  Co. 
V.  Fields,  85  N.  J.  L.  217,  88  Atl.  1031. 

In  Fsrqnhar  v.  Canada- Atlantic  & 
Plant  S.  S.  Co.,  212  Maas.  278,  98  N. 
E.  1036,  It  was  held  that  an  agree- 
ment between  the  promoters  of  the 
corponation  and  a  person  who  par- 
chased  in  tbeir  interest  the  entire 
atock  of  the  company  operated  as  an 
asaignment  and  appropriation  of  their 
interest  in  the  net  earnings  of  the 
company  to  the  reduction  of  their  in- 
debtedness  to   him,   that   such   agree- 
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The  fact  that  anthority  from  the  holder  of  a  certificate  to  another 
to  collect  dividends  is  not  on  file  with  the  corporation  does  not  necea- 
sarily  or  inferentially  imply  that  no  such  auUiority  was  given.^* 

§  3711.  Bight  to  dividends  as  between  life  tenant  and  remainder- 
man.— DividendB  declared  before  creation  oS  the  tnut.  Under  a 
bequest  or  gift  of  the  income  and  profits  of  shares  of  atock  for  life  or 
years,  the  beneficiary  is  not  entitled  to  dividends  declared  before,  al- 
though not  payable  until  after,  the  testator's  death  or  the  time  of 
the  gift.  Such  a  dividend  is  a  debt  due  from  the  corporation,  and 
passes  to  the  executor  as  a  part  of  the  estate.  "As  soon  as  the  profits 
on  shares  of  stock  are  ascertained  and  declared,"  said  the  New 
Tork  court  in  such  a  case,  ' '  they  cease  to  be  the  property  of  the  com- 
pany, and  the  owner  of  the  Aares  becomes  entitled  to  the  dividend. 
It  at  once  forms  part  of  his  estate.  The  fact  that  they  are  made 
payable  at  a  future  time  is  immaterial.  The  dividend  to  which  the 
life  tenant  may  be  entitled  as  income,  can  only  be  that  which  the  com- 
pany declares  after  that  relation  is  acquired.  In  this  case  the 
dividoid  represented  profits  or  income,  but  had  become  a  debt  before 
the  will  took  rffect."  " 

g  3712.  —  Ordinary  cash  dividenda  earned  after  creation  of  tmst. 

"When  the  owner  of  shares  of  stock  makes  a  bequest  or  gift  of  the 
income  and  profits  to  a  person  for  life,  there  can  be  no  doubt  that  all 
ordinary  cash  dividends  declared  after  creation  of  the  truat  will  belong 
to  the  life  tenant  as  income  or  profits,  if  they  are  declared  oat  <A 
profits  earned  by  the  corporation  since  the  testator's  deat^.*^ 

ment  vas  vftlid  aa  between  the  p&r-  ITDavIa  v.  Jackson,  152  Uaaa,  58, 

tiei  though  not  formally  asaented  to  23    Am.   St.   Bep.   801,   2S   N.   E.   21; 

bj  the  company,  and  that  after  pay-  Holfarook  v.  Holbrook,  74  N.  H.  201, 

ment  had  been  made  by  the  company  12  L.  S.  A.  (N.  6.)  768,  6S  AtL  124; 

to  SDch  person  in  aeeordance  with  ths  Von  Doreu  v.  Olden,  19  N.  J.  £q.  176, 

terms  of  the  a^eement  and   withont  B7  Am.  Dec.  650;  Estate    f  Smith,  140 

oibjeetion,  it  was  too  late  for  one  of  Pa.  St.  344,  23  Am.  St.  Bep.   237,  21 

the   piwnotera   ot-  a   person   claiming  Atl.   4SS;   Earp'a   Appeal,   28   Pa.   St. 

under  him  to  contend  that  the  Utter  3SS. 

was  entitled  to  the  dividend.  An  extra  cash  dividend  will  go  to 

U  Willis  v.  Lauridson,  161  Cal.  106,  the  life  tenant  where  there  is  noth- 

118  Pac.  630.  ing  to  show  that  it  was  not  a  dividend 

Win  re  Eemochan,  104  N,  T.  618,  ©f  proflti  earned  in  the  regular  course 

II  N.  E.  149.  of  business,   and   during  the  term  of 

That  dividends  declared  before  the  the  life  estate.    Newport  Trust  Co.  t. 

death  of  the  testator  go  to  the  ex-  Van  Bensselaer,  32  B.  I.  231,  39  L.  B. 

ecntor  and  not  to  a  legatee,  see  S  3705,  A.  (N.  S.)  930,  78  Atl.  342. 
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The  apportionment  of  dividends  declared  out  of  profits  earned 
partly  before  and  partly  after  the  creation  of  the  trust  will  be  con- 
sidered in  subsequent  sections." 

§3713.  — Rule  thai  all  cash  dividends  go  to  life  tenant.  In  a 
number  of  jurisdictions  it  is  held  that  all  cash  dividends  out  of  profits, 
declared  after  the  testator's  death,  go  to  the  life  tenant,  although  they 
are  payable  out  of  profits  earned  by  the  corporation  before  his  death, 
and  although  it  may  be,  not  an  ordinary  dividend,  but  an  extraordi- 
nary or  unusual  dividend,  payable  out  of  profits  which  had  been  aU 
lowed  to  accumulate  for  a  number  of  years  before  the  testator's  death. 
This  is  sometimes  known  as  the  Massachusetts  rule,  and  prevails  in 
that  state,'*  and  in  Connecticut,""  Delaware,'^  Georfpa,"  lUinois,*" 


»8ee  asm,  3718,  3719,  infra. 

IB  Talbot  V.  Milliken,  231  Msbb.  367, 
108  N.  E.  1080;  Boston  Safe  Deposit 
&  Trust  Co.  V.  AdamB,  219  MasB.  175, 
106  N.  E.  590;  Gray  v.  Hemtnenwaj, 
206  MafH.  126,  138  Am.  Bt.  Bcp.  377, 
93  N.  E.  31;  D'Ooge  v.  LeedB,  176 
Mass.  558,  57  N.  E.  1025;  Seed  v. 
Bead,  6  Allen  (MasB.)  174.  See  alao 
Trefry  v.  Putnam,  —  Masa.  — ,  116 
N.  E.  90  j. 

A  cash  dividend  on  eumolative  pre- 
lerred  stock  goes  to  the  life  tenant 
though  it  ineludea  the  entire  amount 
of  paat  accumulated  dividends  whicli 
might  have  been  declared  thereon, 
Bince  a  preferred  Btockbolder  is  not 
entitled  to  dividenda  as  such  until  the 
Ntme  have  been  declared.  Boston 
Safe  Deposit  &  Trust  Co.  v.  Adams, 
219  Maaa.  175,  106  N.  E.  590. 

■0  Union  A  N.  H.  Trost  Co.  v.  Tain- 
tor,  85  Conn.  452,  83  Atl.  697;  Bishop 
T.  Bishop,  81  Conn.  509,  71  Atl.  583; 
Oreen  v.  Bissell,  79  Conn.  547,  &  L.  B. 
A.  (N.  S.)  1011, 118  Am.  St.  Bep.  156, 
9  Ann.  Cas.  287,  65  Atl.  1056;  Bulke- 
ley  V,  Worthington  EccleaisBtical  So- 
ciety, 78  Conn.  538,  13  L.  R.  A.  (N.  8.) 
■  785,  63  Atl.  351;  Boardman  v.  Board- 
man,  TS  Conn.  451,  12  L.  B.  A.  (N.  8.) 
TTS,  62  Atl.  339;  Smith  v.  Dana,  7? 
Conn.  543,  69  L.  B.  A.  T6,  107  Am.  St. 


Bep.  51,  60  Atl.  117;  MUb  v. 
Britton,  «4  Conn.  4,  24  L.  B.  A. 
536,  29  Atl.  231. 

■1  Bryan  v.  Aiken,  —  Del.  — ,  86 
Atl.  674,  rev'g  —  Del.  Ch.  — ,  83  Atl. 
817. 

MMillen  T.  Gnexrard,  67  Ga.  884, 
44  Am.  Bep.  720. 

In  Jackson  v.  Uaddoi,  136  Qa.  SI, 
Ann.  Cas.  19128  1318,  70  8.  E.  865,  it 
is  said:  "The  idea,  which  has  been 
sometimes  advanced,  of  making  an  ap- 
portionment between  a  life-tenant  and 
a  lemaiudennan  according  to  the 
time  when  a  fund  was  earned,  rather 
than  the  time  when  a  dividend  was 
declared,  has  been  repudiated  by  this 
court  in  Mann  t.  Anderson,  106  6a. 
818,  38  8.  E.  870."  The  question  in- 
volved in  the  latter  ease  was  as  to 
an  apportionment  of  a  dividend  de- 
clared after  the  death  of  the  life 
tenant  between  his  estate  and  the  re- 
mainderman. 

WDe  Koven  v.  Alsop,  205  lU.  309, 
63  L.  E.  A.  587,  68  N.  E.  930,  afl'g 
107  III.  App.  190. 

The  holding  to  this  effect  in  Water- 
man V.  Alden,  42  III.  App.  294,  was 
approved  by  the  Supreme  Court  on  ap- 
peal (144  111.  90,  30  N.  E.  972),  al- 
though the  judgment  of  the  Appellate 
Court  was  reversed  on  other  grounds. 
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Kentucky,"  Maine,"  North  Carolina "  and  Vermont." 

It  has  been  said  that  "the  principle  underlying  these  •  •  • 
decisions  is  that  if  the  testator  had  lived  the  dividend  would  have 
been  income  to  him  no  matter  when  the  earnings  were  made,  and 
what  would  have  been  income  to  him  should  be  considered  as  in- 
tended by  him  to  be  income  to  his  beneficiary  for  life  if  declared  in 
dividend  during  her  life.""  Another  reason  sometimes  given  for 
rejecting  the  qualification  that  the  life  tenant  is  not  entitled  to  so 
much  of  the  income  as  was  earned  in  the  lifetime  of  the  testator  is 
that  "too  much  difficulty  and  uncertainty  would  attend  the  practical 
operation  of  such  a  tert."" 

Some  of  the  courts  adopting  this  rule  have  recognized  that  there 
possibly  may  be  exceptions  to  it,*"  but  have  held,  that  none  will  be 
made  unless  it  is  clearly  demonstrated  that  the  general  rule  woald, 
under  the  conditions  of  the  particular  case,  work  inequity,  and  that 
some  other  determination  of  the  conflicting  claims  would  lead  to  re- 
sults more  in  consonance  with  the  strict  rights  of  the  parties." 

It  has  been  held  to  apply  to  cash  dividends  declared  as  incidents  to 


a*  Cox  V.  Gaulbert's  Trustee,  148 
Ky,  407, 147  S.  W.  £5;  Kite's  DeviseeB 
V.  Hite's  Ei'r,  93  Ky.  257,  19  L.  R. 
A.  173,  40  Am.  St.  Rep,  189,  20  8.  W. 
778;  Chinn  v.  Courtney,  14  Ky.  L. 
Rep.  422. 

O  In  Bicbardaoo.  v.  Bichaidaon,  75 
Me.  €70,  46  Am.  Rep.  428,  it  was  Mi 
that,  -where  a  corporation  declarea  a 
dividend  on  its  stock  payable  in 
mosey,  the  stockholder  at  the  time, 
whether  a  life  tenant  or  a  remainder- 
man, is  entitled  to  the  whole  divi- 
dend, irrespective  of  its  source, 
amount,  or  the  length  of  time  in  which 
it  was  earned. 

In  Gilkey  v.  Paine,  80  Me,  319,  14 
Ail.  205,  it  was  held  that  one  entitled 
to  thff  "net  annual  incoma"  of  stock 
was  entitled  to  all  dividends  and 
bonuses  distributed  which  represented 
surplus  earnings. 

■8  Humphrey  v.  Lang,  169  N.  C. 
601,  L.  R.  A.  1916  B  626,  86  B.E.  526. 

"King  V.  PolJeft,  3  Vt.   385. 

M  Bryan  v.  Aiken,  —  Del.  — ,  86 
Atl.  674,  rev'g  —  Del.  Ch.  — ,  82  Atl. 


817. 


M  Richardson  v.  Bichardson,  75 
Me.  S70,  46  Am.  Bep.  428. 

"The  difficDlty  attending  such  an 
inquiry,  the  impossibility  of  attain- 
ing BC curacy,  and  of  ascertaining  the 
many  BOurces  from  which  the  profit 
has  been  derired,  are  the  reasons  for 
this  rule."  Hite's  Devisees  v.  Bite's 
Ex't,  93  Ky.  257,  19  L.  B.  A.  173,  40 
Am.  St.  Bep.  189,  20  S.  W.  778. 

SO  See  Union  &  N.  H.  Trust  Co.  t. 
Taintor,  SS  Conn.  452,  83  Atl.  697| 
Bishop  V.  Bishop,  81  Conn.  509,  71 
Atl.  583;  Boardman  v.  Boardman,  78 
Conn.  451,  12  L.  B.  A.  (N.  8.)  779,  62 
Atl.  339. 

31  Boardman  v.  Boardman,  73  Conn. 
451,  12  L.  R.  A.  (N.  8.)  779,  62  Atl. 
339. 

In  Smith  v.  Dana,  77  Conn.  S43,  69 
L.  B.  A.  76,  107  Am.  St.  Rep.  51,  60 
Atl.  117,  it  is  said  that  the  rule  is 
"one  for  general  application,  and  to 
which  few  it  any  exceptions  should 
be  admitted,"  and  that  "it  ought  not 
6  to  be,  and  is  not,  one  which  yields 
1.  whenever  an  iDvestigation  might  ap- 
pear to  indicate  its  failure  in  a  given 
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the  merger  of  two  corporations,  and  for  the  imdiediate  purpose  of 
80  adjusting  the  capital  and  assets  of  the  merging  institutions  that 
the  merger  could  be  aecompli^ed." 

§3714,  — Bole  VbaA  all  atock  dividendB  are  capital.  In  some 
jurisdictions  it  is  held  that  a  stock  dividend  on  shares,  although  it 
may  be  declared  out  of  profits  earned  after  the  death  of  the  testator, 
becomes  a  part  of  the  corpus  of  the  estate,  to  be  preserved  for  the 
remainderman,  and  does  not  go  to  the  life  beneficiary  as  income  or 
profits.  This  is  known  as  the  Massachusetts  rule.  It  obtains  in  that 
state,"  and  has  also  been  adopted  or  recognized  in  Connecticut,** 


case  to  Bccompliih  wbst  migbt  be  con- 
ceived to  be  eiaet  jaatice  Dpon  the 
basJH  of  some  theoretical  view  of  the 
ultimate  rights  of  persons  asserting 
conflicting  anccesaive  rtoek 
One  of  the  purposes  of  the  n 
put  an  end  to  all  such  ii 
tions,  under  all  ordinarj  eonditioas  at 
least."  Falloncd  in  Boardman 
Boardinan,  78  Conn.  451,  12  L.  B. 
(N.  e.)  778,  62  Atl.  339. 

MBoardman  v,  Boardinan,  78  Conn. 
451,  12  L.  R.  A,  (X.  S.)  779,  62  Atl. 
339;  Cox  v.  Ganlbert's  Trustee,  148 
Ky.  407,  147  S.  W.  26. 

W  Talbot  V.  Milliken,  221  Mbm.  367, 
108  N.  E.  1060;  Gardiner  v.  Gardiner, 
312  Mass.  608,  99  N.  E.  171;  Hyde  v. 
Solmes,  19S  Mass.  287,  84  N.  K  3IS; 
D'Ooge  V.  Leeds,  176  Mass.  558,  57 
K,  E,  1025.  See  also  Trefry  v.  Put- 
nam, —  Mass.  — ,  lie  N.  E,  904;  Da- 
vis V.  Jackson,  152  Mass,  58,  23  Am. 
6t.  Rep.  801,  25  N.  E.  21;  Band  v. 
Hubbell,  116  Mass.  461,  15  Am.  Bep. 
121;  Leiand  v.  Eayden,  102  Mass.  542; 
Daland  v.  Williams,  101  Mass.  571; 
Minot  V.  Paine,  99  Ma^s.  101,  96  Am. 
Dee.  705;  Atkina  v.  Albree,  12  Allen 
(Mass.)   359. 

M  Union  &  N.  H.  Tinst  Co,  v.  Tain- 
tor,  85  Conn.  452,  33  Atl.  697;  Bishop 
V.  Bishop,  81  Coon.  509,  71  Atl.  583; 
Oreen  v.  Bissell,  79  Conn.  S47,  8  L.  B. 
A  (N.  8.)  1011, 118  Am.  St.  Bep.  156, 
9  Ann.  Caa.  2S7,  66  Atl.  1066;  Board- 
man  V.  Boardman,  78  Conn.  451,  12  L. 


B.  A.  (N.  S.)  779,  62  Atl.  339;  Smith 
V.  Dana,  77  Conn.  643,  69  L,  B.  A.  76, 
107  Am.  8t.  Bep.  61,  60  AU.  117; 
Milla  V.  Britton,  64  Conn.  4,  24  L.  B. 
A.  536,  29  Atl.  231;  Spooner  v,  Phil- 
lips, 62  Conn.  62,  16  L.  B.  A.  461,  24 
Atl.  524;  HotchkisH  v.  Braiaerd 
Quarry  Co.,  58  Conn.  120,  19  Atl.  621; 
Brinley  v.  Gron,  50  Conn.  66,  47  Am. 
Bep.  618,  See  also  Bulkeley  V.  Worth- 
ington  Ecclesiastical  Society,  78  Conn. 
526,  12  L.  R.  A.  (N.  8,)  785,  63  Atl. 
351. 

In  Spooner  v.  Phillips,  62  Conn.  02, 
16  L.  B.  A.  461,  24  Atl.  524,  it  was 
held  that,  where  an  association  in- 
creases its  capital  stock  to  represent 
profits  actually  invested  in  extending 
its  business  and  increasing  the  value 
of  it9  plant,  and  apportions  new  shares 
pro  rata  among  the  existing  sharehold- 
ers, the  new  shares  represent  capital, 
and  not  "income"  or  "dividends," 
and  do  not  pass  by  a  gift  of  the  origi- 
nal shares  by  deed  of  trust  "to  and 
for  the  use  of"  another,  and  "to  pay 
over  to  her  the  dividends  and  income 
thereof"  during  her  life,  and  on  her 
decease  ' '  to  reconvey  and  transfer 
said  stock"  to  the  donor. 

In  Connecticut  it  is  now  expresslypro- 
vided  by  statute  that  all  stock  divi- 
dends shall  belong  to  the  trust  fund, 
and  shall  not  be  deemed  a  part  of  the 
nse  or  income,  unless  otherwise  ex- 
pressly declared  in  the  instrument 
creating  the  trust,  or  unless  the  cor- 
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lUinoia  ••  and  Rhode  Island,"  by  the  Supreme  Coxirt  of  the  United 
States,"  and  by  the  Supreme  Court  of  the  District  of  Columbia," 
has  been  approved  by  way  of  dictum  in  North  Carolina,'*  and  is 
the  rule  by  statute  in  Georgia.**  And  it  also  seems  to  be  the  rule  in 
England." 


poration  expreaslj  declarea  Bticli  divi- 
dend to  be  made  from  the  earnings 
of  the  corporation  since  the  formation 
of  the  troBt.     Gen.   Bt.   1802,    (377. 

WBiUiDgB  V.  Warren,  S16  Bl.  2S1, 
74  N.  E.  1050;  Blinn  v.  GiUett,  208  111. 
473,  490,  100  Am.  St.  Eep.  234,  70  N. 
E.  704,  aff'g  109  III.  App.  75;  De  Ko- 
ven  V.  AlBop,  205  IlL  300,  63  L.  E.  A. 
567,  68  N.  E.  930,  aff'g  107  111.  App. 
100. 

The  holding  to  this  effect  in  Water- 
man T.  Alden,  42  III.  App.  2S4,  waa 
approved  by  the  Supreme  Court  on  ap- 
peal (144  ni.  90,  30  N.  E.  972),  al- 
tboDgh  the  judgment  of  the  Appellate 
Court  waa  revereed  on  other  grounda. 

3a  Qreens  v.  Smith,  17  R.  I.  28,  19 
Atl.  lOSl;  Petition  of  Brown,  14  B. 
I.  371,  Gl  Am.  Bep.  397.  See  also 
Newport  Trust  Co.  v.  Van  Bensselaer, 
32  E.  I.  231,  35  L.  E.  A.  (N.  6.)  030, 
78  Atl.  34S,  where  there  is  dictum  to 
this  effect. 

ST  Gibbons  v.  Uahon,  136  U.  B.  649, 
34  L.  Ed.  525,  aff 'g  4  Mackey  (D.  C.) 
130,  54  Am.  Bep.  262.  In  this  case,  a 
testatrix  bequeathed  280  shares  of 
sto'-k  in  a  gaslight  company  in  trast 
to  pay  dividends,  "without  diminu- 
tion of  principal,"  to  her  daughter 
for  life.  The  company  having,  from 
its  earnings,  doubled  its  original 
plant,  issued,  after  the  death  of  tes- 
tatrix, additional  shares  of  stock,  rep- 
lesentlug  this  increase  in  the  capital, 
and  divided  them  among  the  stock- 
holders in  proportion  to  the  original 
stock  owned  by  them.  The  beneS- 
eiary  claiming  these  additional  shares 
absolutely,  on  the  ground  that  they 
represented  the  profits  or  earnings  of 
the  original  shares,  and  were,  in  ef- 
fect, dividends,  it  was  held  that  they 


were  in  no  sense  dividends,  and  that 

it  was  the  doty  of  the  trustee  to  hold 
them,  together  with  the  original 
shares,  for  the  benefit  of  the  remain- 
derman, paying  only  the  dividends 
upon  the  whole  number  to  the  life 
legatee. 

See  the  analysis  and  criticism  of 
this  case  in  Soehnlein  v.  Soehnlein, 
146  Wig.  330,  131  N,  W.  739,  where  it 
is  suggested  that  the  real  holding  was 
that  stock  diridenda  are  presump- 
tively capital  in  the  absence  of  a 
showing  to  the  contrary,  and  that 
the  case  merely  changed  the  rebut- 
table presumption  of  fact  in  favor  of 
the  life  tenant  to  one  against  him, 
and  repudiated  the  Uassachusetts  doc- 
trine that  the  intention  of  the  ere- 
ator  of  the  particular  interest  In  the 
stock  is  immaterial.     ' 

■•  Gibbons  V.  Mahon,  4  Uackey  (D. 
C.)  130,  54  Am.  Bep.  262,  aff'd  138  U. 
8.  540,  34  L.  Ed.  525.    See  preceding 

»  Humphrey  v.  Lang,  lfl9  N.  C.  601, 
L.  B.  A.  1916  B  626,  86  S.  E.  526.  In 
this  case  the  dividend  in  question  was 
lield  to  be  a  cash  dividend  and  hence 
to  belong  to  the  life  tenant. 

40  0a.  Code,  1911,  {3667.  Jackson 
V,  Haddox,  136  Ga.  31,  Ann.  Cas. 
1912  B  1216,  70  8.  E.  865;  Milieu  v. 
Gnerrard,  67  Ga.  284,  44  Am.  Eep. 
720. 

41  "When  a  testator  or  settler,"  it 
was  there  said,  "directs  or  permits 
the  subject  of  his  disposition  to  re- 
main as  shares  or  stocks  in  a  com- 
pany which  has  the  power  either  of 
distributing  its  profits  as  dividend  or 
of  converting  them  into  capital,  find 
the  company  validly  exereises  this 
power,   such  exercise  of  its  power  is 
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This  doctrine  proeeedB  on  the  ground  that  since,  in  the  absence 
of  any  restraining  statute,  a  corporation  may  treat  and  deal  with  the 
money  earned  by  it  either  as  an  increase  oi  its  property,  or  as  the  prof- 
its of  its  business,  so  long  as  the  corporation  holds  it  as  part  of  the 
corporate  property,  it  is  capital  of  the  corporation,  and  the  interest 
therein  represented  by  each  share  of  stock  is  capital,  and  not  income 
of  that  ^are.v 

§  3715.  — What  are  stock  and  what  are  oash  dividmids.  In  those 
jarisdictions  in  which  all  stock  dividends  are  (trdinarily  regarded  as 
capital  and  go  to  the  life  tenant,*"  it  is  often  necessary  to  determine 
whether  a  particular  dividend  is  a  stock  or  a  cash  dividend  before  it 
can  be  determined  to  whom  it  belongs.  As  we  have  seen  in  previous 
sections  it  is  the  characteristic  feature  of  a  stock  dividend  that  the 
property  of  the  corporation  remains  unchanged,  but  that  each  one 
of  the  shares  of  the  increased  capital  stock  represents  a  smaller  frac- 
tional interest  than  before  in  the  total  amount  of  the  corporate  prop- 
erty;** while  on  the  other  hand  a  cash  dividend  does  diminish  the 
property  of  the  corporation  by  exactly  the  amount  of  the  dividend  so 
paid  out,  but  leaves  the  fractional  interests  represented  by  each  share 
of  the  capital  stock  exactly  what  it  was  before.*'  It  has  been  said  that 
whether  a  dividend  is  the  one  or  the  other  depends  upon  the  substance 
and  intent  of  the  action  of  the  corporation,  as  shown  by  its  vote,** 

blading  on  all  pepHOna  interested  an-  Prltchitt    v.   Naabville   Trust   Co.,   f>6 

der    the    teetator    or  settlor    la  the  Tenn.  472,  33  L.  R.  A.  856,  36  S.  W. 

■hares,  and  conseqaentlj  what  is^iald  1064;  In  re  Beaton's  Estate,  69  Vt. 

b7  the  company  aa  dividend  goes  to  550,  L.  R.  A.  1916  D  201,  96  AtL  21. 

the  tenant  for  life,  and  -what  is  paid  « Gibbons  v.  Mahon,  136  U.  8.  549, 

bj  the  eompanj  to  the  Bhaieholder  aa  34  L.  Ed.  525,  afT'g  4  Maekey  (D.  C.) 

capital,  or  appropriated  as  an  increase  130,   64   Am.  Rep.   262;   De   Koven   v. 

of  tbe   capital   stock  in   tbe   concern,  Alsop,  205  111.  309,  63  L.  B.  A.  567,  68 

inures  to  the  benefit  of  all  who  are  in-  N.  E.  930,  afT'g  107  111.   App.   190; 

terested  in  the  capital."     Fry,  J.,  in  D'Ooge  v.  Leeds,  176  Mass.  558,  57  N. 

Boueb   T.  Sproule,   12   App.   Can.   385,  E.   1025;   Band  v.  Hubbell,  115  Mass. 

397.    And  see  In  le  Barton's  Trust,  L.  461,  15  Am.  Bep.  121. 

B.  5  Eq.  238.  WSee  i  3714,  supra. 

For  B  review  of  the  English  author!-  **  See  §  3684,  supra, 

ties,  see  Gibbons  v.  Mahon,  136  It.  8.  U  See  g  3677,  anpra. 

649,  34  li.  Ed.  525,  aft'g4  Mackey  {D.  *8  Gardiner   v.   Gardiner,   212  Maaa. 

C.)  130,  54  Am.  Bep.  262;  Kalbaeh  v.  508,  99  N.  E.   171;   Band  v.  Hubbell, 

Clark,  133  Iowa  215,  12  L.  B.  A.  (N.  113  Mass.  461,  15  Am.  Bep.  121;  Le- 

S.)  801,  12  Ann.  Cas.  647,  110  N.  W.  land  v.  Harden,  102  Mass.  542,  551. 

599;  MIcLouth  v.  Hunt,  154  N.  Y.  179,  Id  applying  the  rule  that  caab  divi- 

39  L.  B.  A.  230,  48  N.  E.  548,  aff'g  92  dends  go  to  the  life  tenant  "regard 

Eon  (N.  Y.)  607,  38  N.  Y.  Supp.  1146;  should  be  had  not  alone  to  the  Utter 
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The  form  of  the  dividend  is  not  neceaaarily  controlling.*^  And 
"the  real  nature  of  the  transaction  must  be  determined  from  what 
was  done  in  carrying  it  out."*'  So  "a  dividend  purporting  to  be 
made  in  cash  will  be  regarded  as  a  stock  dividend  when  it  manifestly 
was  intended  to  he  such,"  *"  while,  on  the  other  hand,  the  fact  that  a 
cash  dividend  is  misnamed  a  stock  dividend  in  the  votes  of  directors 
and  stockholders  authorizing  and  carrying  into  effect  the  ^distribution 
cannot  change  its  character."  Nor  will  the  mere  fact  that  a  dividend 
may  firat  or  last  take  the  shape  of  certificates  of  stock  necessarily 
n\ake  it  a  stock  dividend.^^ 

Where  stockholders  are  given  a  right  to  receive  a  dividend  in  cash, 
or  in  lien  thereof,  to  subscribe  for  a  new  issue  of  stock  to  the  amount 
of  their  interest  in  the  accumulated  earnings,  at  their  election,  it  is 
in  effect  a  cash  dividend,  which  goes  to  the  life  tenant."  And  the 
same  is  true  of  a  dividend  of  cash  representing  profits  where  the 


of  the  vote  of  declaration,  but  also  to 
Vhe  BDbstance  acd  intaut  of  the  cor- 
porate act  as  discloBBd  thereby." 
Bulkeley  v.  WoTthington  Eccleiiasti- 
eal  fiociet^,  TB  Codd.  626,  12  L.  B.  A. 
(N.  %.)  783,  63  Atl.  351.  And  sae,  to 
the  aame  effect,  Smith  v.  Dana,  77 
CouQ.  ^43,  69  L.  R.  A.  76,  lOT  Am.  St. 
Sep.  51,  «0  Atl.  117. 

«T  Gardiner  v.  Gardiner,  212  Mara. 
509,  99  N.  B.  171;  Leland  v.  Har- 
den, 102  Maaa.  642,  561. 

41  Oray  v.  Hemenwajr,  212  Haes. 
239,  03  N.  E.  7S9. 

MQray  v.  Hemeoway,  219  Mass. 
239,  98  N.  B.  789. 


Where  the  atocltholder  is  at  liberty 
to  take  and  retain  the  cash  dividend, 
or  to  take  the  new  stock  and  treat  the 
diTidand  as  payment  for  it,  the  divi- 
dead  cannot  be  said  to  be  a  Btock  divi- 
dend either  in  form  «r  effect.  Cox  v. 
Gaolbert'a  Trustee,  148  Ky.  407,  147 
S.  W.  25;  Holbrook  v.  Holbrook,  74 
N.  H.  201,  12  L.  B.  A.  {N.  8.)  768,  66 
Atl.  124. 

Where  &  dividend  payable  in  cash 
was  declared  out  of  the  proSta  of  a 
corporation,  it  was  held  to  be  income 
as  between  life  tenant  aDd  remainder- 
man, although  permanent  improve- 
equal  amount  had  previ- 


MThe  fact  that  b  cash  dividend  is      ouely  been  made  by  the  eOTporatioi 


misnamed  a  stock  dividend 
votes  of  directore  and  stockholders 
anthoriztng  and  carrying  into  effect 
the  distribution  cannot  change  its 
character.  Green  v.  ^issell,  79  Coon. 
54T,  S  L.  R.  A.  (N.  8.)  1011,  118  Am. 
8t.  Bep.  156,  9  Ann.  Cas.  287,  65  Atl. 
1056. 

•iGray  v.  Hemenway,  212  Mass. 
239,  98  N.  B.  789;  Leland  v.  Hayden, 
102  Mass.  542,  551. 

MBallantine  v.  Yoong,  70  N,  J. 
Eq.  70,  81  Atl.  119;  Humphrey  v. 
Lang,  169  N.  C.  601,  L.  E.  A,  1916  B 
62S,  66  S.  E.  526. 


and  it  was  just  safGeient  to  pay  for  a 
voted  increase  of  the  capital  stock  for 
which  the  stockholders  were  at  liberty 
to  snbscribe  in  proportion  to  their 
shades.  Davis  v.  Jackson,  152  Mass. 
68,  23  Am.  St.  Rep.  801,  25  N.  E. 
21. 

The  holding  to  this  effect  in  Water- 
man V,  Aldan,  42  HI.  App.  294,  was 
approved  by  the  Supreme  Court  on 
appeal  (144  El.  90,  30  N.  B.  972),  al- 
though the  judgment  of  the  Appellate 
Court  was  reversed  on  other  grounds. 
Bee  also  De  Koven  v.  Alsop,  205  III 
309,   63  L.   B.  A.   587,  68  N.  E.  930, 
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stockholder  is  at  liberty  to  invest  it  at  par  in  stock  which  is  worth  more 
than  par,  if  he  is  also  at  liberty  to  keep  the  cash  dividend  and  sell 
the  right  to  subscribe  for  the  stock."  Similarly,  a  dividend  payable 
absolutely  in  cash  is  a  cash  dividend,  although  the  stockholdera  are 
given  the  option  to  use  a  part  of  it  in  paying  a  subscription  which 
they  are  invited  to  make  to  the  stock  of  a  new  corporation  having 
no  legal  connection  with  the  one  by  which  the  dividend  is  declared.^ 
But  the  contrary  is  true,  and  the  dividend  will  be  regarded  as  a 
btoek  dividend,  where  the  stockholder  cannot  sell  the  right  to  talce 
the  stock  if  he  keeps  the  cash  dividend,**  or  where  the  dividend  in 
cash  is  a  mere  form,  and  is  required  by  the  votes  under  which  it  is 
declared  to  be  applied  in  payment  of  the  new  stock.**  Similarly, 
where  each  stockholder  is  given  the  right  to  take  his  proportion  of  the 
new  shares  at  par  or  to  allow  the  directors  to  sell  them  and  to  take 
bis  dividends  ont  of  the  availa,  it  is  a,  stock  dividend,  whichever  he 
does.*'  And  a  distribution  of  stock  as  a  dividend  is  to  be  regarded  as 
a  stock  dividend  notwithstanding  an  agreement  by  all  the  stock- 
holders as  individuals,  whi<^  was  contemplated  by  the  directors  in 
making  the  dividend,  whereby  the  new  stock  was  at  once  converted 
into  money,  and,  in  effect,  reached  the  stockholders  in  that  form.*' 
It  has  also  been  held  that,  where  a  corporation,  which  is  unable  to 
pay  arrears  of  dividends  on  cumulative  preferred  stock,  compromises 
with  the  holders  thereof  by  reducing  the  amount  of  the  dividend 
one-half  and  issuing  double  the  amount  of  his  stock  to  each  stock- 

att'g  107  HI.  App.  190,  where  tbe 
bol'ding  in  'Waterman  v.  Alden  is  dia- 
ensBed  and  approved. 

WHyde  V.  Holmea,  198  Maw.  287, 
84  77.  E.  318;  Davie  v.  Jackson,  152 
Uaes.  53,  23  Am.  St.  Rep.  SOI,  26  N. 
E.  21;  Newport  Trust  Co.  v.  Van, 
Beusselaer,  32  B.  I.  231,  39  L.  B.  A. 
(X.  B.)  930,  78  Atl.  342. 

B4  Gray  v.  Hemen-waj,  206  Mbsb. 
126,  138  Am.  St.  Bep.  377,  92  N.  E. 


31. 

UDaland  v.  William^,  101  ii^e. 
571. 

M  So,  where  a,  eorporation  passed  a 
vote  to  increase  its  capital  stock,  and 
the  board  of  directors,  in  paraimnce 
thereof,  declared  that  a  dividend  in 
cash  Bhonid  be  payable  to  each  stock- 
bolder,  but  that  it  Bhonid  be  applied 
by  him  in  pafment  of  the  new  shares, 


and  directed  the  tressorer  of  the  eor- 
poration  to  issue  certificates  for  the 
new  shares  to  stockholdere  only,  and 
the  treasurer  gave  to  each  stockholder 
a  check  for  bis  share  of  the  dividend, 
which  checks  were  surrendered  by  the 
stockholders  in  exchange  for  new 
shares,  and  destroyed,  it  was  held  that 
the  dividend  w&s  in  effect  a  stock  div- 
idend, -and  that  a  person  entitled  to 
the  income  of  shares  for  life  had  no 
right  thereto.  Band  v.  Hubbell,  115 
Mass.  461,  IS  Am.  Bep.  121. 

B1  In  substance  such  a  dividend  "Is 
a  dividend  of  newly  created  stock 
with  an  option  to  have  it  turned  into 
cash  by  a.  sale  of  the  stock,"  Le^ 
land  V.  Hayden,  102  Mass.  542,  551. 

MSoehnlein  v.  Soehnlein,  146  Wis, 
330,  131  N.  W.  739. 
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holder,  the  new  stock  goes  to  the  remainderman  and  not  to  the  life 
tenant." 

"Where  the  surplus  or  undivided  profits  already  have  been  em- 
ployed in  the  enlargement  of  the  capital  investment  of  the  corpora- 
tion and  have  become  devoted  to  its  physical  plant,  then  a  device  to 
accomplish  the  transformation  of  such  assets  into  stock  obviously  for 
the  benefit  of  existing  stockholders  commonly  will  be  treated  as  a 
stock  and  not  a  cash  dividend."  ** 

"A  stock  dividend  is  generally  understood  as  a  distribution  made 
by  a  corporation  of  shares  of  its  own  stock. ' '  ^  And  a  dividend  pay- 
able in  the  stock  of  another  company  in  which  the  corporation  has 
invested  part  of  its  catrplns  profits  and  which  is  held  by  it  as  an 
asset  is  a  cash  dividend  and  goes  to  the  life  tenant."  And  the  same 
has  been  held  to  be  true  of  a  distribution  by  s  corporation  of  shares 
of  its  own  stock  received  by  it  in  payment  of  a  debt,**  or  in  which  it 
has  legally  invested  its  surplus  earnings,  taking  title  thereto  in  the 
name  of  a  trustee.** 

§3716.  — Eule  that  form  of  dividend  is  inunateriaL  In  some 
jurisdictions,  no  distinction  at  all  is  made  between  dividends  payable 
in  cash  and  dividends  payable  in  stock  or  scrip  entitling  the  holder 
to  stock,  so  far  as  the  respective  rights  of  life  beneficiary  and  remain- 
derman are  concerned;  but  it  is  held  that  a  stock  dividend  declared 
on  shares  out  of  profits  belongs  to  the  person  entitled  to  the  income 
or  profits,  if,  under  the  same  circumstances,  he  would  be  entitled  to 
a  cash  dividend.  This  rule,  which  is  generally  known  as  the  Penn- 
sylvania or  American  rule,  obtains  not  only  in  Pennsylvania,**  but  is 

«»MillH  V.  Britton,  64  Conn.  4,  24  L.  277,  87  Atl.  971;  EstatB  of  Smithy  140 

R.  A.  538,  29  Atl.  231.  Pa.  St.  344,  23  Am.  St.  Bep.  237,  21 

eoTatbot  V.  Milliken,  221  Maes.  367,  Atl.   43iS.     And   see   Appeal  of  PbiU- 

1(B  N.  E.  1000.  delpbia,    Trust,    Safe-Deposit    ft    In- 

61  Gray   v.   Hemenway,    212   Mass.  eurance  Co.   (Pa.),  Ifl  Atl.  734;  THn- 

239,  B6f  N.  E.  769.  ton  'b  Aj^pal,  99  Pa.  St.  434,  44  Am. 

ea  Union  ft  N.  H.  Trust  Co.  v.  Tain-  Hep.   116;    Mobs'   Appeal,   83   Pa.   St. 

toT,  85   Conn.   452,  83  Atl.  097;   Gray  264,  24  Am.  Rep.  164;  Wiltbank's  Ap- 

V.  Hemenway,  212  Maaa.  239,  98  N.  B.  peal,  64  Pa.  St.  256,  3  Am.  Hep.  S85; 

78£f.     See  also  Leland  v.  Harden,  ICfS  Turpin  's    Estate,    21    Wkly.    N.    Cas. 

Mass.  542,  551.  (Pa.)   542. 

W Green  v.  Biasetl,  79  Conn.  547,  8  "Where     s     corporation,     having 

L.   B.  A.    (N.  S.)    1011,   118   Am.   St.  actually    made    profits,     proceeds    to 

Rep.    156,   9    Ann,    Cas.   287,   65   Atl.  distribute     such     profits     among     the 

1056.  BtoekhoWers,  the  tenant  for  life  would 

HLetand  v.  Hayden,  102  Mass.  542,  be  entitled   to  reeeive  them,  and  this 

661.  without    regard    to    the   form    of    the 

66  In    re   Stokea'    Estate,    240   Pa.  transaction.    Equity,  which  disregards 
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also 
sota; 


1  force  in  the  states  of  Delaware,"  Iowa,"  Kentucky,*'  Minne- 
'  New  Hampshire,"  New  York."    It  likewise  obtains  in  New 


form  and  graepe  the  substance,  would 
award  the  thing  distribated,  whether 
stock  or  mone^B,  to  whomsoever  was 
entitled  to  the  profits."  Moss'  Ap- 
peal, 83  Pa.  St.  264,  24  Am.  Rep.  164. 

"The  distribiition  of  it  among  the 
stockholderB  in  the  form  of  new  ear- 
tiflcates  has  no  effect  whatever  n^jon 
the  equitable  rig-ht  to  it.  It  makes 
no  kind  of  difference  whether  this 
fund  is  secnred  bf  540  or  b^  1,390  cer- 
tifleates.  Its  eharaetar  cannot  be 
changed  bj'  the  evidence  given  to  se- 
cure it."  Earp^s  Appeal,  88  Fa,  St. 
366. 

« Bryan  v.  Aiken,  —  Del.  — ,  86 
Atl.  674,  lev'g  —  Del.  Ch.  — ,  82  Ati. 
817. 

"Afl.  net  earnings,  however  they 
may  have  been  treated  or  used  bj 
the  corporation  dnring  their  accumula- 
tion, and  regardless  of  the  period  dnr- 
ing which  they  have  accumulated,  if 
declared  as  dividends  out  of  net  prof- 
its during  the  Ufa  tenancy,  are  given 
to  the  life  tenant  when  declared, 
whether  such  dividends  are  made  in 
cash  or  capital  stock,  provided  that 
the  principal  of  the  trust  is  not  di- 
minished thereby."  Bryan  v.  Aiken, 
—  Del.  — ,  86  Atl.  674,  rev'g  —  Del. 
Ch.  — ,  82  Atl.  617. 

OTKalbaeh  v.  Clark,  133  Iowa  215, 
12  L.  B.  A.  (N.  8.)  301,  12  Ann.  Cas. 
647,  110  N.  W.  599.  See  also  Lanman 
V.  Foster,  157  Iowa  275,  50  L.  B.  A. 
(N.  a.)  531,  135  N.  W.  14. 


Ij.  B.  a.  173,  40  Am.  St.  Bep.  189,  20 
B.  W.  778. 

«S  Goodwin  v.  McOaughey,  108 
Mjnu.  248,  122  N.  W.  6. 

TO  "The  fact  that  a  dividend  is  dis- 
tributed in  stock  or  in  cash  is  ot 
little,  if  of  any,  importance  in.  deter- 
mining whether  it  is  income  or  capi- 
tal." Holbrook  v.  Holbrook,  74  N. 
H.  201,  12  li.  B.  A.  (N.  8.)  768,  66 
Atl.  124.  Id  this  case  the  dividend 
w<as  held  to  be  a  cash  dividend,  .but 
the  court  says  that  its  conclusion 
would  not  have  been  different  bad  it 
been  deemed  a  stock  dividend. 

11  In  re  Baldwin,  208  N.  T.  601,  103 
N.  E.  734,  ftff'g  157  N.  T.  App.  Div. 
697,  14£  N.  Y.  Sapp.  1107;  In  re  Os- 
borne, 209  N.  Y.  450,  50  L.  B.  A,  (N. 
B.)  510.  Ann.  Caa.  1915  A  298,  103 
N.  E.  723,  823,  modifying  1S3  N.  T. 
App.  Div.  312, 138  N.  Y.  Sapp.  18;  Bob- 
ertaon  v,  De  BruUtoor,  188  N.  Y. 
301,  80  N.  E.  938,  aff'g  111  N.  Y.  App. 
Div.  882,  98  N.  Y.  Bupp.  15;  McLouth 
V.  Hunt,  154  N.  Y.  179,  39  L.  B.  A. 
230,  48  N.  £.  548,  aff  'g  92  Han  (N.  Y.) 
607,  38  N.  T.  8upp.  1146;  In  le  Me- 
gruP,  170  N.  T.  App.  Div.  653,  155 
N.  Y.  Supp.  1059,  aff'd  217  N.  T.  623, 
111  N.  E.  1091;  In  re  Leask,  159  N.  Y. 
App.  Div.  102,  143  N.  Y.  Snpp.  865, 
modifying  142  N.  Y.  Snpp.  462;  Biggs 
V.  Cragg,  2S  Hun  (N.  Y.)  8S,  rev'd 
SO  N.  Y.  479,  on  the  ground  that 
the  surrogate  had  no  jurisdiction 
to  decide  the  question;  Ooldsmith  v. 
MCoi   V.    Gaulbert's   Trustee,   148     Swift,  26  Hun  (N.  Y.)  201;  Simpson 


Ky.  407, 147  8.  W.  25;  Hite's  Devisees 
V.  Hite's  Ex'r,  93  Ky.  257,  10  L.  B. 
A.  173,  40  Am.  St.  Bep.  189,  20  S.  W. 
778j  China  v.  Courtney,  14  Ky.  I*.  Eep. 
422. 

"If  the  dividend  be  in  fact  a  profit, 
although  declared  in  atock,  it  should 
be  bald  to  be  ineonte. "  Hite's  De- 
viMes  V.  Hite's  Ex'r,  S3  Ky.  257,  19 


.  Moore,  30  Barb.  (N.  Y.)  637;  Clark- 
son  v.  Clarkaon,  18  Barb.  (N.  Y.)  646. 

This  is  the  general  rule  where  the 
dividend  is  based  upon  an  accumnla- 
tion  of  earnings  or  profits.  Lowiy  v. 
Tanners'  Loan  &  Trust  Co.,  172  N.  T. 
137,  64  N.  E.  796,  aff'g  56  N.  Y.  App. 
Div.  406,  67  N.  Y.  Supp.  750. 

Id  De  Koven  v.  Alaop,  205  HI.  309, 
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Jersey,"    Maryland,"    South    Carolina,'*    Tennessee,™    Vermont,"" 
WiseonBin  "  and  apparently  in  Maine." 

63  li.  B.  A.  687,  68  N.  E.  S30,  aff'g  TBln  n  Beaton's  Estate,  89  Tt. 
107  m.  App.  190,  it  is  said  that  Mc- 
Loiith  V.  Hunt,  1S4  N.  Y.  179,  38  L. 
B.  A.  230,  48  N.  B.  648,  and  l/Oynr 
T.  Farmers'  Loan  t  Trust  Co.,  172  N. 
T.  137,  U  N.  E.  796,  seem  to  have 
turned  to  some  extent  on  the  lan- 
guage nsed  in  creating  the  tmsta. 

TBBallantiue  t.  Young,  79  N.  J. 
Eq,  70,  81  Atl.  119;  Ashhorat  t. 
Keld's  Adm'r,  26  N.  J.  Eq.  1,  aff'd  29 
N.  J.  Eq.  625. 

In  Day  t.  Fanlks,  79  N.  J.  Eq.  66, 
81  Atl.  364,  aff'd  81  N.  J.  Eq.  173,  88 
Atl.  384,  the  yice  chancellor  held  on 
the  anthoritj  of  his  decision  in  Bal- 
lantine  v.  Young  that  "stock  divi- 
dends  declared  after  the  death  of  the 
testator,  go,  in  so  far  as  they  repre- 
sent earnings  made  since  his  death,  to 
the  life  tenant."  He  further  held 
that  the  life  tenants  were  not  entitled 
to  the  whole  of  the  stock  dividend  in 
question.  The  life  tenants  alone  ap- 
pealed, and  the  Court  <7f  Errore  and 


560,  L.  B.  A.  1916  D  201,  96  Atl.  21. 

WSoehnlein  ».  Soehnlein,  146  Wb. 
330,  131  N.  W.  739. 

In  Soehnleiu  v,  Boehnlein,  146  Wis. 
3S0,  131  N.  W.  739,  it  is  said  that  it 
was  not  the  intention  of  the  court  in 
Pabst  V.  Qoodrich,  133  Wis.  43,  113 
N.  W.  398,  "that  a  stock  dividend  as 
between  two  such  ownerships  goes  any 
different  than  a  cash  dividend,"  but 
that  that  ease  "ahonid  be  read  merely 
aa  deciding  merel3r  that  a  dividend 
made  as  a  means  of  distributing 
among  stockholders  surplus  accnmn' 
lated  before  the  creation  of  the  two 
interests  in  the  stock,  as  regards  such 
stock,  went  to  the  owner  In  re- 
mainder." 

tBId  Qilkey  v.  Paine,  80  Me.  319, 
14  Aitl.  205,  it  is  8ud  that  the  Massa- 
chusetts rule  has  proved  to  be  a  very 
elastic  one  in  the  state  of  its  origin, 
that  "the  effort  in  this  country  has 
been  generally,  to  maimtain  the  i 


Appeals  affirmed  the  decree  (81  N.  J.      tegrity  of  the  capital,  and  to  give  a 


Eq.  173)  on  the  ground  that  they 
were  not  entitled  to  the  whole  of  the 
dividend. 

n  Miller  V,  Safe  Deposit  &  Trust 
Co.  of  Baltimore,  127  Ud.  610,  96 
Atl.  766;  Northern  Central  Dividend 
Cases,  126  Md.  16,  94  Atl.  338;  Atlan- 
tic Coast  Line  Dividend  Cases,  102 
Md.  73,  61  Atl.  295;  Thomas  v.  Gregg, 
78  Md.  54S,  44  Am.  St.  Rep.  310,  28 
Atl.  568. 

A  fftoek  dividend  must  be  treated 
as   income   if  it  is  baaed   upon  earn- 


aurplns  earnings,  in  whatever  form 
distributed,  to  the  life  tenant."  It 
is  further  said  that  perhaps  no  better 
rule  than  this  can  be  adopted,  and 
that  it  is  the  one  to  wliich  the  court 
has  endeavored  to  adhere  in  the  case 
at  bar.  In  this  case  rthe  question  was 
as  to  the  right  to  shares  of  its  own 
stock  purchased  by  the  corporation 
with  its  bonds  and  distributed  to  its 
stockholders,  and  it  was  held  that 
they  belonged  to  the  remainderman. 
In  Richardson  v.  Bichardaon,  75  Me. 


ings,   and  if  the    company  had   the      670,  46  Am.  Bep.  428,  it  is  said  by 


power  ito  so  distribute  it,  and  such 
power  was  validly  exercised.  Condon 
T.  Updegraf,  117  Md.  71,  S3  Atl.  145. 

'*  Wallace  v.  Wallace,  90  8.  C.  61, 
72  B.  E.  553. 

7BPritchitt  V.  Nashville  Trust  Oo., 
96  Tenn.  472,  33  L.  B.  A.  866,  36  8.  W. 
1064. 


way  of  dictum  thait  "the  decided 
preponderance  of  authority  proba- 
bly concedes  the  point  that  dividends 
of  stock  go  to  the  capital,  under  all 
ordinftry  circumstances. ' '  But  the 
dividend  involved  in  thsit  case  was  a 
cash  one,  and  the  question  was  not  In- 
volved or  decided. 
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In  sapport  of  this  mle  it  has  been  said  that,  had  the  testator  lived, 
the  new  sharea  would  have  been  income  to  him  upon  his  investment  in 
the  original  shares,  and  that  hence  they  are  income  to  his  estate,  as 
owner  of  the  same  investment.'"  It  has  also  'been  said  that  "the  op- 
posite view,  when  followed  back  to  its  source,  will  be  found  not  to 
have  been  logically  deduced  and  based  on  principle,  but  to  be  a 
mere  arbitrary  rule;  framed  largely,  it  would  seem,  for  convenience 
of  administration  regardless  of  the  liberty  and  inviolability  of  private 
contract  rights. ' '  "  And  that  it  results  in  giving  to  corporate  officers, 
by  the  mere  fonn  adopted  by  them  for  distributing  surplus  earnings, 
power  to  defeat  the  purpose  and  intention  of  the  person  creating 
the  trust,**  "and  would  take  from  the  ownership  of  property  in  the 
form  of  corporate  stock  freedom  to  dispose  of  it  as  the  owner  sees 
fit,  as  he  may  any  other  kind  of  property."" 

The  fact  that  the  dividend  is  in  the  form  of  preferred  instead  of 
common  stock  can  make  no  difference  in  the  application  of  the  rule, 
so  long  as  the  transaction  was  in  good  faith  with  no  intent  to  take 
advantage  of  the  owner  in  remainder.** 

Of  course  the  rule  under  discussion  applies  only  where  stock  divi- 
dends are  declared  out  of  profits.  If  they  represent  corporate  cap- 
ital they  go  to  the  remainderman  as  in  the  case  of  other  divisions  of 
capital ;  **  and,  as  in  other  cases,*'  the  question,  therefore,  becomes  one 
of  fact  as  to  the  actual  nature  of  the  dividend.** 


™  Bryan  v.  Aiken,  —  Del.  — ,  8ft 
Atl.  674,  Mv'g  —  Del.  Ch.  -—,  82  All. 
817;  Pritehitt  t.  NftBhvjlle  Trust  Co., 
96  TmiB.  472,  33  L.  B.  A.  6Sfl,  36  8. 
W.  1064J  In  to  Heaton's  Estate,  89 
Vt.  S30,  L.  B.  A.  1916  I)  201,  SS  AU. 
21. 

"In  coQStmlng  Vm  -will  it  !e  only 
reuonaible  to  preBiime  that  the  testa- 
tor  used  the  word  'income'  in  th« 
BeoBS  it  wvuld  have  when  applied  to 
the  stock  while  he  -was  living;  so  that 
what  would  have  biea  income  to  him, 
iC  living,  should  be  regarded  aa  in- 
come to  his  estate  after  hii  death." 
Id  re  Heaton  'b  Estate,  S9  Vt.  550,  L. 
R.  A.  1016  D  201,  96  Atl.  21. 

MSoehnlein  v.  Boebnlein,  146  Wis. 
330,  131  N.  W.  739.  And  see  to  the 
same  ^ect.  Id  re  Beaton's  Estate,  S9 
Vt.  950,  L.  B.  A.  1916  D  201,  96  Atl. 


•Hn  re  Heaton 's  Estate,  89  Vt. 
650,  L.  B.  A.  1916  D  201,  96  Atl.  21; 
6oehnlein  v.  Soehnlein,  146  Wis.  330, 
131  N.  W.  739. 

•a  Soehnlein  v.  Soebniela,  146  Wis. 
330,  131  N.  W.  739, 

U  Boehnlein  v.  Soehnlein,  146  Wis. 
330,  131  N.  W.  739. 

MSee  J37S0,  infra. 

U  See  1 3726,  infra. 

MIMa,inre.  Br^aQ  t.  AittcD,  96 
Atl.  674,  rev'g  —  Del.  Ch.  — ,  82  Atl. 
817.  ' 

Iowa.  Kalbaeh  t.  Clark,  133  Iowa 
215,  12  L.  R.  A.  (N.  S.)  801,  12  Add, 
Cas.  647,  110  N.  W.  599, 

Maryland.  Thomas  v.  Qiegg,  78 
Md.  545,  44  Am.  St.  Rep.  310,  28  AtL 
665. 

Knr  Hampshlrft.  Holbrook  v.  Hol- 
brook,  74  N.  H.  201,  12  L.  B.  A.  (N. 
3.)  766,  66  Atl.  124. 
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The  rule  must  also  be  taken  in  connection  with  Uie  role  that  the 
life  tenant  is  entitled  to  all  dividends  declared  oat  of  profits  earned 
after  the  severance  of  the  life  estate  from  the  oltinutte  ownership  of 
the  stock,  while  the  remainderman  is  entitled  to  those  declared  ont 
of  those  earned  before  that  time,  in  jurisdictions  where  both  of  these 
doctrinee  obtain.*' 


§3717.  — Appartionmeut  Bceor^ng  to  time  when  euned — 0«ii- 
eral  statement.  In  a  number  of  jurisdictions  it  is  held  that  the  life 
tenant  is  entitled  to  all  dividends  declared  out  of  profits  earned  after 
the  testator's  death,  but  that  dividends  out  of  profits  which  accumu- 
lated during  the  testator's  lifetime  belong  to  the  corpus  of  his  estate 
and  go  to  the  remainderman,**  or,  in  other  words,  that  a  dividend 
declared  after  the  right  to  the  income  has  been  severed  from  the 
ultimate  ownership  of  the  stock  belongs  to  the  person  entitled  to  the 
income  only  in  so  far  as  it  is  derived  from  the  earnings  of  the  stock 
after  such  severance."  And,  according  to  this  doctrine,  if  a  dividend 
is  declared  out  of  profits  earned  partly  before  and  partly  after  the 
testator's  death,  it  is  apportioned  between  the  life  tenant  and  the 


Vaw  Toik.  UeLoutb  v.  Hast,  154 
N.  Y.  179,  39  L.  B.  A.  230,  48  N.  E. 
548,  aff 'g  92  Hnn  607,  36  N.  T.  Snpp. 
1146. 

W6ee  83717  eft  seq.,  infra. 

UHlonesota.  Goodwin  v.  Hc- 
Oaugber,  108  Uinn.  248,  122  N.  W.  6. 

New  HampBhlTc.  Holbrook  v.  Hol- 
brook,  74  N.  H.  201,  12  L.  E.  A.  (N. 
e.)  768,  66  Atl.  124;  Lord  v.  Brooka, 
52  N.  H.  72. 

K«w  J01S07.  Ashhuret  V.  Field's 
Adm'r,  26  N.  J.  Eq.  1,  afl'd  29  N.  J. 
Eq.  025;  Vaji  Dorau  v.  Olden,  19  N. 
J.  Bq.  176,  97  Am.  Dec.  650. 

PatmsirlTaalk.  In  re  Stokes'  Es- 
tate, 240  Pb.  288,  87  Atl.  9T5;  Boyer's 
Appeal,  224  Pa.  144,  73  Aitl.  320;  Ea- 
tate  of  Smith,  140  Pa.  St.  344,  23  Am. 
St.  Eep.  237,  21  Atl.  433;  EBtata  of 
Oliver,  136  Pa.  St,  43,  9  L.  R.  A.  421, 
20  Am.  et.  Bep.  894,  20  Atl.  527;  Bid- 
die 'a  Appeal,  99  Pa.  St.  278;  Wilt- 
bank's  Appeal,  64  Pa.  St.  256,  3  Am. 
Bep.  585;  Earp's  Appeal,  2&  Pa.  St. 
368. 

BoDtb  OaroUiU.     Wallace   t.  Wal- 


lace, 90  S.  C.  61,  72  8.  E.  553;  Cobb  v. 
Fant,  36  8.  C.  1,  14  8.  B.  959. 

WlBCODsfiL  In  re  Barron's  Will,  163 
Wte.  275,  155  N.  W.  1087;  Millar  v. 
Payne,  150  Wis.  354,  136  N.  W.  811; 
Soehnlain  t.  Soehnlein,  146  Wis.  330, 
131  N.  W.  739;  Pabst  v.  Goodrich,  133 
Wig.  43,  14  Ann.  Ca«.  824,  113  N.  W. 
398.  (€«e  explanation  of  this  ease  in 
eoebnleln  v.  Soehnlein.  146  Wis.  330, 
351,  131  N.  W.  739.) 

A  profit  made  hj  a  land  company 
by  the  sale  of  a  tract  of  laud  after  the 
teBtatoi'a  death  is  to  be  regarded  as 
made  after  that  time  where  the  in- 
creaae  in  the  valne  of  the  land  is  dne 
to  the  diacOTery  of  ore  thereon  by 
third  persons  after  that  time.  Oli- 
ver 's  Estate,  136  Pa.  St.  43,  9  L.  B.  A. 
421,  20  Am.  St.  Bep.  894,  20  Atl.  587. 

» Brown  v.  Brown,  72  N.  J.  Bq. 
667,  65  Atl.  739;  Uster  v.  Weeks,  60 
N.  J.  Eq.  215,  325,  46  Atl.  558,  aff'd 
61  N.  J.  Eq.  675,  47  Atl.  1132;  Lang 
V.  Lang's  Ei'r,  57  N.  J.  Eq.  325,  41 
Atl.  705,  modifying  56  N.  J.  Eq.  603, 
40  Atl.  278. 
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remainderman.**  Seasons  ^vea  in  support  of  this  mle  are  that  the 
undivided  earnings,  if  any,  give  valae  to  the  stock,  although  not  yet 
carried  to  the  surplus  account,  and  form  part  of  the  capital  of  the 
testator's  estate  just  as  much  as  if  the  stock  had  been  converted  into 
money  on  the  day  of  his  death."  And  it  has  been  said  that,  while  it 
perhaps  may  be  dlfBcult  to  apply  the  rule  in  some  cases,  "when  prop- 
erly applied  it  arrives  at  results  which  are  absolutely  just,  and  secures 


WHolbronk  v.  Holbrook,  74  N,  H. 
201,  12  L.  B.  A.  (N.  S.)  T6&,  66  Ait). 
124;  Brown  v.  Brown,  72  N.  J.  Eq. 
667,  65  Atl.  739;  Lister  v.  Weeks,  60 
N.  J.  Eq.  215,  225,  46  Atl.  558,  aff'd 
61  N.  J.  Eq.  875,  47  Atl.  1132;  Lang  t. 
Lang's  Es't,  57  N.  J.  Eq.  325,  41  Atl. 
705,  modifring  56  N.  J.  Eq.  603,  40 
Atl.  278;  A«hhQrat  v.  FiGld'a  Adin'r, 
26  N.  J.  Eq.  1,  aff'd  2B  N.  J.  £q.  629; 
Van  I>oreii  v.  Olden,  IB  N.  J.  Eq.  176, 
97  Ant.  Dee.  650;  In  re  Stokes'  Es- 
tate, 240  Pa.  286,  87  Atl.  ST5;  In  n 
Stokes'  Estate,  240  Pa.  277,  87  Atl. 
471;  Borer's  Appeal,  224  Pa.  144,  73 
Atl.  320;  Estate  of  8mith,  140  Pa. 
St.  344,  23  Am.  St.  Sep.  237,  21  Atl. 
438;  Biddle'B  Appeal,  96  Fa.  St.  27B; 
Earp'a  Appeal,  28  Pa.  St.  368;  In  re 
Barron'a  Will,  163  Wis.  275,  155  N. 
W.  10ft7;  Miller  v.  Payne,  150  Wis. 
354,  136  N.  W.  811. 

finrplna  and  undivided  profits  ti- 
wting  at  the  time  of  the  death  of  the 
testator  go  into  the  corpus  of  the 
trust  estate.  The  surplus  cannot  be 
regarded  as  income  until  it  is  declared 
as  a  dividend  "for  the  obvious  rea- 
son that  what  is  anrplne  one  year  may 
be  swept  away '  as  losaas  the  next 
year."  In  re  Barron's  Will,  163  Wis. 
275,  156  N.  W.  1087. 

"The  dividend  is  apportionable  in 
the  ratio  that  the  surplus  at  testa- 
tor's death  bears  to  the  surplus  a«eu- 
mulated  thereafter  up  to  the  tine  the 
dividend  was  declared."  Ballantine 
V.  Youngs  79  N.  J.  Eq.  70,  81  AU. 
119. 

The  division  laay  be  agreed  upon 
and   settled    by   -the   interested  par- 


ties. In  re  Barron's  Will,  163  Wis. 
275,  155  N.  W.  1067. 

MLang  V.  Lang's  Ex'r,  57  N.  J. 
Eq.  325, 41  All.  705,  modifying  56  N.  J. 
Eq.  602,  40  Atl.  278. 

"Where  trust  funds,  of  which  the 
income,  interest,  or  profits  are  given 
to  one  person  for  life,  and  the  prin- 
cipal bequeathed  over  upon  the  death 
of  the  life  tenant,  are  invested  either 
by  the  trustee,  or  at  the  death  of  the 
testator,  in  stock  or  sha.Tee  of  an  in- 
corporated company,  the  value  ot 
wbich  consists  in  part  of  an  accu- 
mulated surplus  or  undivided  earnings 
laid  up  by  the  company,  as  is  fre- 
quently tiie  case,  such  additional 
value  is  part  of  ths  capital;  that  this, 
as  well  as  the  par  value  of  the  shares, 
QiUat  be  kept  by  the  trustee  intact 
for  the  benefit  of  the  remainderman; 
but  the  earnings  on  such  capital,  as 
well  as  upon  the  par  value  of  the 
shares,  belong  to  the  life  tenant" 
Van  Doren  v.  Olden,  19  N.  J.  Eq.  176, 
97  Am.  Dee.  660. 

"Where  the  profits  of  a  manufac- 
turing or  banking  corporation  have 
been  accumulating  for  many  ears  un- 
til the  market  value  of  the  stock  is 
more  than  double  its  original  price; 
and  the  owner  dies,  directing  the  'in- 
come' of  his  estate  to  be  apfdied  to 
particular  objeots  for  limited  periods, 
these  extraordinary  aecumulations  are 
as  mucii  a  part  of  his  capital  as  any 
othsr  portion  of  his  estate,  and  must, 
therefore,  be  regarded  as  forming  a 
part  of  the  principal  from  which  the 
future  income  is  to  arise."  Earp's 
Appeal,  28  Pa.  St.  368. 
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to  the  life  tenant,  and  to  those  entitled  in  remainder,  precisely  what 
they  of  right  are  entitled  to  have,  and  this  cannot  be  sud  of  the 
practical  operation  of  any  other  rule,"" 

The  rule  requiring  an  apportionment  applies  to  stock  dividends 
in  those  states  where  no  distinction  is  made  between  stock  and  caidi 
dividends  in  so  far  as  the  respective  rights  of  life  tenaQts  and  re- 
maindermen are  concerned,"  although  there  is,  of  course,  no  room 
for  its  application  in  those  jurisdictions  where  all  stock  dividends  are 
regarded  as  capital  and  go  to  the  remainderman.** 

In  Maryland  stock  dividends  are  distributed  and  apportioned 
according  to  the  time  when  the  fund  out  of  which  they  are  declared 
was  earned,*"  but  all  cash  dividends  declared  during  the  continuance 


M Smith's  Estate,  140  Pa.  8t.  ZU, 
S56,  23  Am.  St.  Bep.  237,  21  Atl.  43S, 
quoted  with  ftpprwvai  in  In  re  Stokes' 
Estate,  240  Fa.  277,  87  Atl.  S71. 

MMlmiMota.  Ooodwiu  v.  Mc- 
OsDgher,  108  Minn.  248,  122  N.  W.  6. 

Now  HampaUi*.  Holbrook  v.  Hnt- 
brook,  74  N.  H.  SOI,  12  L.  B.  A.  (N. 
S.)  768,  66  Atl.  124. 

New  Jeraar.  BalUtntine  v.  Yonng, 
79  N.  J.  Eq.  70,  81  Atl.  119. 

Vow  Toilc  See  S  3718,  infra  (next 
aecUou), 

Vmasylnaii*.  Jn  re  Stokea'  Es- 
tate, 240  Pa.  277,  87  AU.  971;  Estate 
of  Smith,  140  Pa.  fit.  344, 


that  they  were  not  entitled  to  the 
whole  of  the  dividend  in  qneatioD  be- 
cause  a  part  of  it  represented  capital. 
The  decree  was  affirmed  on  the  lB.tter 
ground  on  appeal  by  the  life  tensnte 
(81  N.  J.  Eq.  173,  88  Atl.  3S4),  the 
Court  of  Errors  and  Appeals  holding 
that  the  gensTsl  question  whether  a 
stock  dividend,  strictly  so  called,  is 
to  be  apportioned  between  the  life 
tenant  and  the  remainderman  was  not 
presented  for  their  decision  becanse 
the  remaindermen  had  not  appealed. 
For  states  in  which  no  distinction 
is  made  between  stock  and  cash  divi- 
dends in  so  far  as  the  respective  rights 


I.  237,  21  Atl.  438;  Earp's  Appeal,      of  life  tenants  and  remaindermen  a 


28  Pa.  m.  368. 

WlsconsUL  Soehnlein  t.  Soehnlein, 
146  Wis.  330, 131  N.  W.  739;  Pabst  v. 
Goodrich,  133  Wis.  43,  14  Ann.  Css. 
824,  113  N.  W.  398.  (See  explanation 
ef  Pabst  V.  Ooodiich  in  Soehnlein  ▼. 
6oehnleia.) 

-  In  Day  v.  Faulks,  79  K.  J.  Eq.  S6, 
81  AtL  354,  the  vice  chancellor,  fol- 
lowing his  decision  in  Ballantine  v. 
Tonng,  79  N.  J.  Eq.  70,  81  AU.  119, 
apportioned  a  stock  dividend,  and 
held  that  the  life  tenaots  were  en- 
titled to  such  a  dividend  in  so  far  as 
it  represented  earnings  made  after  the 
testator's  death,  but  further  held  that 
they  were  not  entt<tled  to  anything 
more  than  sucb  earnings,  and  hence 


concerned,  see  |  3716,  supra. 

Extraordinary  stock  dividends  will, 
of  conrse,  be  apportioned  in  those  jnr- 
isdietions  where  extraordinary  divi- 
dends are  apportioned  and  ordinary 
ones  are  not.    See  t  371S,  infra. 

M  Bee  §  3714,  aupra. 

SS  Miller  v.  Safe  Deport  ft  Trust 
Co.  of  Baltimore,  127  Ud.  610,  96  Atl. 
766;  Northern  Cent.  Dividend  Cases, 
126  Ud.  16,  94  Atl.  338. 

In  Thomas  v.  Oregg,  78  Md.  545, 
44  Am.  8t.  Bep.  310,  28  Atl.  565,  the 
directors  had  adopted  a  resolution 
reeiting  that  the  net  eaminga  for 
three  specified  fiscal  years,  one  of 
which  ended  before  the  testator 's 
death,  had  amounted  to  a  certain  sum, 
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of  the  life  tenancy  go  to  the  life  tenant  thoagh  they  are  ^traordinary 
in  character  and  regardless  of  the  time  when  the  fund  was  accumu- 
lated.** In  that  state  it  has  been  said  that  when  a  stock  dividend  ' '  is 


snd  tbat  said  Bum  had  been  used  toi 
peTmanent  improvements  and  better- 
menta,  and  tbat  therefore  a  dividend 
payable  in  stock  be  declared  coverinf; 
said  yean.  It  was  held  that  as  the 
earnings  for  the  BpeciSed  fiscal  year 
ending  before  the  testator's  death 
could  be  easily  told,  they  Bbonld  be 
treated  as  capital. 

In  Condon  v.  Updegrafl,  117  Md.  71, 
83  Atl.  145,  it  was  held  tbat  a  stock 
dividend  declared  out  '  of  earnings 
mnat  be  treated  as  income.  It  does 
not  ai^tear  from  tbe  opinion  when  the 
fund  out  of  which  tbe  dividend  was 
declared  accnmnlated,  and  tbat  point 
was  not  diecnased,  but  the  testator 
died  in  1S90,  and  the  dividend  was  de- 
clared in  1901. 

In  Foard  v.  Safe  Deposit  &  Trast 
Co.  of  Baltimore,  122  Md.  476,  S9  Atl. 
724,  where  a  cash  dividend  decl&ted 
ont  of  funds  accumulated  during  testa- 
tor 'a  lifetime  waa  held  to  be  corpus, 
Condon  v.  Updegraff  was  distinguisbed 
on  the  ground  that  "it  wan  not  un- 
til the  lapse  of  B,  long  interval  after 
the  commencement  of  the  trust  that 
the  dividend  •  •  •  was  do- 
In  Coast  line  Dividend  Cases,  102 
Kd.  73,  61  Atl.  295,  the  whole  of  a 
stovk  dividend  was  held  to  be  Income 
and  to  belong  to  a  life  tenant  under  a 
deed  of  trust.  It  does  not  clearly  ap- 
pear from  the  opinion  when  the  fund 
was  accumulated,  but  tbe  dividend  was 
declared  more  than  ten  ycara  after  the 
creation  of  tbe  trust. 

•e  In  Quinn  v.  Safe  Beposit  &  Trust 
Co.,  93  Md.  286,  53  L.  R.  A.  16B,  48 
Atl.  835,  a  sinking  fund  bad  been  ac- 
cumulated for  the  payment  of  cer- 
tain bonds  of  a  mortgagor  which  the 
corporation  had  indorsed.  The  bonds 
tmd  mortgage  were  paid  by  another 


company,  and  a  part  of  tbe  sinking 
fund  was  thereupon  distributed  to  the 
stockholders  of  the  first  corporation 
in  the  form  of  a  caA  dividend.  Un- 
der these  cireumstancea  it  was  held 
that  the  whole  of  such  dividend  be- 
longed to  the  life  tenant  although  al- 
most all  of  tbe  fund  had  been  accu- 
mulated before  tbe  death  of  the 
testator.  The  court  distiogulsbes 
Thomas  V.  Gregg  on  the  ground  that 
<the  fund  ont  of  which  the  stock  divi- 
dend was  declared  im  that  case  had 
been  capitalized. 

In  Northern  Cenrt.  Dividend  Cases, 
126  Md.  16,  94  Atl.  338,  It  was  held 
that  the  distribution  of  two  extra 
cash  dividends  was  governed  by  the 
rule  in  Quinn  v.  Safe  Deposit  ft  Trust 
Co.,  and  belonged  to  the  life  tenant 
regardless  of  when  the  fund  oat  of 
which  it  was  declared  was  earned. 

In  Foard  v.  Safe  Deposit  ft  Trast 
Co.  of  Baltimore,  122  Md.  476,  89  Atl. 
724,  the  whole  of  an  eifraordinary 
cash  dividend,  declared  oat  of  the 
proceeds  of  the  sale  of  stock  bought 
with  the  earnings  of  the  company 
prior  to  tbe  death  of  the  testator, 
was  held  to  constitnte  a  part  of  the 
corpus  of  the  trust  estate.  In  the 
course  of  its  opinion  the  court  says, 
"The  cases  in  this  state  are  in  full  ac- 
cord with  the  Pennsylvania  rule.  In 
Thomas  t.  Qregg,  78  Md.  54ft,  the 
Massachnsetts  rule  was  repudiated  in 
favor  of  that  in  Earp's  Appeal,  and 
tbe  case  of  Quinn  v.  Safe  Deposit  ft 
Trust  Co.,  93  Md,  285,  was  clearly 
distinguishable  from  the  earlier  cases 
as  set  forth  in  the  opinion." 

In  Ex  parte  Humblrd,  114  Md.  627, 
80  Att.  £09,  it  is  said  by  way  of  dic- 
tum that  where  a  dividend  is  declared 
ont  of  earnings  accumulated  in  part 
before  the  creation  of  the  trust,  an 
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declared  in  the  testator's  lifetime,  the  stock  thua  acquired  by  him 
would  normally  conatitute,  like  the  original  stj^ck  on  account  of  which 
it  was  issued,  a  part  of  the  corpus  of  the  estate  passing  under  the 
will.  It  has  therefore  been  considered  proper  to  inquire  as  to  the 
extent  to  which,  if  at  all,  such  a  dividend  was  earned  during  a  period 
when  the  testator  as  a  stockholder  had  an  interest  in  the  corporate 
earnings,  and  when  the  dividend,  if  at  once  declared,  would  have  be- 
come incorporated  in  the  estate  destined  for  the  remainderman."*' 

Though  a  will  requires  all  income  received  during  a  certain  period 
after  the  testator's  death  to  be  added  to  the  corpus  of  the  estate,  and 
though  the  fund  out  of  which  a  dividend  is  declared  is  earned  during 
that  period,  the  dividend  will  go  to  the  life  tenant  if  it  is  not  declared 
until  after  such  period  has  expired.  Such  a  dividend  acquires  its  char- 
acter as  income  ' '  from  the  time  and  circumstances  of  its  origin,  and  not 
from  the  terms  of  the  trust  under  which  it  is  applied  to  its  intended 
object.  Though  it  may  be  directed  to  be  appropriated  to  corpus  pur- 
poses, it  is  received  aa  income  by  the  trustees. ' '  •• 

§3718. Ordinary  and  extraordinary  diTidends.    Where  the 

rule  requiring  apportionment  obtains,  it  applies  to  extraordinary 
dividends,"  and  if  their  payment  has  impaired  the  surplus  as  it 
existed  when  the  trust  was  created,  the  deficiency  must  be  restored  by 

apportionment   is    proper   tuid  neces-  124;  Walker  v.  Walker,  68  N.  H.  407, 

suj.  '39   Ail.   432;   Lord   v.   Brooks,   52   N. 

In    Waahin^n     Count}'    Hospital  E.  72;  Ballantine  v.  Young,  79  N.  J. 

Abb'b  v.  Hagerstown  Trust  Oo.,  124  Eq.  70,  &1  Atl.  IIB;  Brown  v.  Brown, 

Md.   1,  L.  E.  A.   1915  A  738,  91   AtL  7£  N.  J.  Eq.   667,   B5   Atl.   739;   Lang 

7S7,  where  the  qaoation  was  as  to  the  v.  Lang's  Ex'r,  57  N.  J.  Eq.  325,  41 

riglit    to    dividends    declared    out    of  Atl.  705,  modifying  56  N.  J.  Eq.  603, 

the   proceeds   at   the   sale   of   lumber  40     Atl.     27S;     Aslihurst     v.     Field's 

mannfactared  from  standing  timber,  Adm'r,  26  N.  J.  Eq.  1,  sff'd  29  N.  J. 

and   it    appeared    that    a    portion    of  Eq.  625;   Van   Doren   v.  Olden,  19  K. 

such   lumber    was   manufactured   dur-  J.   Eq.   }T6,   97   Am.   Dec.   650;   In   re 

ing  the  lifetime   of   the   testator,  but  Stokes'   Estate,   240   Pa.   28S,   87  Atl. 

that  it  was  n-ot   sold  or  the  proceeds  975;    In    re   Stokes'    Estate,   240    Pa. 

received  until  after  his  death,  it  was  277,  87  Atl.  971;  In  re  Barron's  Will, 

held  that  the  proceeds  of  it  were  not  163  Wis.  275,  155  N.  W.  1087. 

earned  during  his  lifetime.  In  Ballantine  v.  Toung,  79  N.  J.  Eq. 

OTMOler  V.  Safe  Deposit  &  Trust  70,  81   AU.    119,   a  dividend  of  200 

Co.  of  Baltimore,  127  Md.  610,  96  Atl.  per  cent,  was  held  to  be  an  eztraor- 

766.  dinary    dividend    "for   three   reasons 

S>  Miller   v.  Safe   Deposit   &   Trust  — first,  it  was  declared  in  addition  to 

Co.  of  Baltimore,  127  Md.  610,  96  Atl.  the  regular   dividend;   second,  it  was 

766.  much  larger,  exceeding  the  net  profits 

WHolbrook  v.  Holbrook,  74  N.  H.  made  in  the  preceiling  year,  and  third, 

201,  18  L.  B.  A,  (N.  a.)   768,  66  Atl.  it  was  evidently  made  for  the  special 
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additions  from  such  dividends  and  what  remains  of  Uiem  will  then 
belong  to  the  life  tenant.^ 

Some  courts  have  made  a  distinction  in  this  regard  betwe^  extra- 
ordinary and  ordinary  or  current  dividends  by  enforcing  apportion- 
ment of  the  former  and  not  of  the  latter*  So  the  New  York  Court 
of  Appeals  has  held  that  "ordinary  dividends,  regardless  of  the  time 
when  the  surplus  out  of  which  they  are  payable  was  accumulated, 
should  be  paid  to  the  life  beneficiary  of  the  trust,"  "in  conformity 
with  the  g^ieral  rule  that  dividends  are  deemed  to  have  been  earned 
as  of  the  date  of  their  declaration,"  and  that  "extraordinary  divi- 
dends, T^able  from  the  accumulated  earnings  of  the  company, 
whether  payable  in  cash  or  stock,  belong  to  the  life  beneficiary,  unless 
they  entrench  in  whole  or  in  part  upon  the  capital  of  the  trust  fund 
as  received  from  the  testator  or  maker  of  the  trust  or  invrated  in  the 
stock,  in  which  case  such  extraordinary  dividends  should  be  returned 
to  the  tmst  fund  or  apportioned  between  the  trust  fund  and  the  life 
beneficiary  in  such  a  way  as  to  preserve  the  integrity  of  the  truBt 
fund,"'  escept  where  the  instrument  creating  the  trust  shows  a 


purpose  of  en^ling  tlie  etockh  alders 
to  avail  themBolves  of"  the  rigb.t  to 
•ubseribe  to  a  new  isaoe  of  stock. 

An  extra  dividend  paid  in  cash  is 
a  cash  dividend  and  belongs  to  income 
althoagh  tbe  trnsteea  add  to  it  and 
apply  it  to  tbe  purchase  of  additional 
stock  in  the  same  corporation.  In  re 
Barron's  Will,  163  Wis.  275,  155  N. 
W.  1087. 

As  a  mie  stock  dividends  cannot  be 
called  regular  or  ordinary  dividends, 
but  mnst  be  extraordinary  ones.  Bal- 
lantine  v.  Young,  79  N.  J.  Bq.  70,  81 
AtL  119. 

1  Lord  V.  Brooks,  5S  N.  H.  7S. 

■  See  statement  to  this  effect  in 
Lang  V.  Lang's  £i'r,  57  M.  J.  £q. 
325,  41  AtL  705,  modifying  56  N.  J. 
Eq.  603,  40  Atl.  278. 

» In  re  Osborne,  209  N.  T.  450,  477, 
60  L.  B.  A-  (N.  e.)  510,  Ann.  Caa. 
1915  A  2M,  103  N.  E.  723,  823,  modi- 
fying 133  N.  T.  App.  Div.  312,  138 
N.  Y.  Supp.  la;  In  re  Balch'e  Bstate, 
98  N.  Y.  Misc.  ElO,  162  N.  Y.  Snpp. 
940;  In  re  Tod,  85  N.  Y.  Misc.  296, 
147  N.  Y.  8npp.  161. 


In  In  re  Osborne,  209  If*.  Y.  450,  50 
L.  E.  A.  (N.  S.)  510,  Ann.  Cas.  1915  A 
298,  103  N,  E.  723,  823,  modifying  153 
K.  T.  App.  Div.  312,  13&  N.  Y.  Supp. 
18,  it  was  held  that  that  part  of  an 
extraordinary  stock  dividend  repre- 
senting earnings  after  the  creation  of 
a  testamentajy  trust  should  go  to  the 
life  tenant  and  that  part  representing 
earnings  before  that  time  was  a  part 
of  tbe  capital  of  the  tmst. 

And  there  was  a  similaj-  holding 
in  In  re  Megrue,  170  N.  Y.  App.  Div. 
653,  155  N.  y.  Supp.  1059,  aff'd  217 
N.  Y.  823,  111  N.  E.  1091. 

In  re  OBbome  was  followed  in  In 
re  Bishop's  Estate,  89  N.  Y.  Ifise. 
355,  151  N.  Y.  Supp.  768,  and  extraor- 
dinary stock  dividends  were  di- 
rected to  be  apportioned  in  accord- 
ance with  the  rule  there  laid  down. 
It  was  further  held  that  an  agree- 
ment as  to  the  dispoaitiou  of  stock 
dividends  waa  not  enforceable  aa 
against  tbe  life  tenants  and  did  not 
estop  them  from  claiming  their  share. 

In  Thayer  v.  Bnrr,  301  N.  Y.  155, 
Oi  N.  E.  604,  modifying  134  N.  Y.  App. 
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contrary  intention.*  In  so  deciding  the  court  saya  that  "the  distinction 


Div.  889,  119  N".  T.  Supp.  T56,  it  was 

held  that  the  life  tenant  was  entitled 
to  an  extraordinary  dividend  payable 
in  bonds  find  scrip  in  bo  far  as  it 
represented  the  earnings  of  the  cor- 
poration bat  not  in  so  far  as  it  rep- 
resented an  increase  in  the  value  of 
the  investments  of  the  corporation. 
In  In  re  Osborne,  supra,  it  is  said 
that  the  deoiriou  in  this  case  "wa« 
intended  to  be  a  recognition  of  the 
right  to  an  apportionment  of  the  divi- 
dend so  aa  to  preserve  the  corpus  of 
tbe  trust  estate.  •  •  •  The  judg- 
ment of  the  court  was  based  upon 
tlie  necessity  of  preserving  tbe  trust 
fund  aa  it  existed  at  the  creation  of 
the  trust,  inctading  accumulated  earn- 
ings of  the  corporation  prior  to  that 
date.  It  wae  not  based  upon  the  al- 
leged riglit  in  the  life  estate  man  to  all 
dividends  so  long  as  they  did  not  in- 
trench  upon   the    capital   of   tbe   eor- 


migbt  well  have  proceeded  on  tbe  lan- 
guage of  the  wills  involved  as  evi- 
dencing an  intention  that  tbe  whole 
of  the  dividends  involved  should  go 
to  the  life  tenants,  "for  it  was  en- 
tirely within  the  power  of  a  testator 
to  make  tJhat  income  which  by  law 
without  testamentary  disposition 
would  be  principal."  In  this  con- 
nection tbe  court  further  says,  "Bec- 
ognizing  as  we  must  that  a  teatator 
or  malter  of  »  trust  may  if  be  chooaea 
provide  that  a  part  of  tbe  principal 
of  a  trust  fund  be  paid  to  a  life  bene- 
ficiary of  the  trust,  and  that  the 
courts  must  carry  out  such  intention, 
all  of  the  decisions  in  this  state  can 
be  sustained  without  violating  the 
right  when  it  is  not  so  controlled  by 
the  instrument  creating  the  trust,  to 
have  the  principal  of  the  trust  fund 
kept  unimpaired  by  tbe  division  of 
accumulated  surplus  among  life  bene- 
ficiaries."     Tbe    court    in    this    ease 


In  In  re  Harteau,  204  N.  Y.  292,  97      also  reviewed    and    distinguisbed   the 


,  modifying  142  N.  Y.  App. 
Div.  904,  12B  N.  Y.  8upp.  1131,  it  was 
held  that  the  question  whether  an  ex- 
traordinary cash  dividend  declared 
out  of  snrplus  "is  to  be  deemed  capi- 
tal or  income  depends  upon  the  time 
of  tbe  acquisition  of  the  surplus  wbicb 
wa«  divided."  In  this  case  tbe  per- 
centage of  the  dividend  declared  out 
of  the  increase  in  the  surplus  between 
the  time  of  the  testator's  death  and 
the  time  when  tbe  dividend  was  de- 
clared was  held  to  be  income. 

The  holdings  in  In  re  Osborne  and 
In  re  Harteau,  supra,  are  apparently 
in  conflict  with  the  holdings  in  Bob- 
ertaon  v.  De  Brulatour,  188  N.  Y.  301, 
80  N.  E.  B38,  aff'g  111  N.  Y.  App. 
Div.  S8S,  98  N.  Y.  Supp.  15,  and  Lowry 
V.  Farmers'  Loan  ft  Trust  Co.,  172  N. 
T.  137,  64  N.  E.  796,  aff'g  56  N.  Y. 
App.  Div.  408,  67  N.  T.  Supp.  759, 
but  the  court,  in  In  re  OAorne,  after 
reviewing  these  cases  says  that  they 


holdings  in  In  re  Eemochan,  104  N. 
Y,  618,  11  N.  B.  149;  Biggs  v.  Cragg, 
26  Hun  (N.  T.)  89,  rev'd  89  N.  Y. 
479;  Goldsmith  v.  Swift,  25  Hun  (N. 
Y.)  201;  Simpson  r.  Moore,  30  Barb. 
(N.  Y.)  637;  Clarkson  v.  Clarkson,  18 
Barb.  (N.  Y,)  646;  In  ra  Woodruff's 
Estate,  Tuck.  Burr,  (N.  Y.)  58. 

In  re  Baldwin,  809  N.  Y.  601,  103 
N.  B.  734,  afT'g  157  N.  Y.  App.  Div, 
897,  142  N.  Y.  8npp.  1107,  it  wae  held 
that  upon  the  evidence  it  would  be 
assumed  that  tlie  earnings  upon  wbtch 
a  stock  dividend  was  based  were  ac- 
cumulated after  the  creation  of  the 
trust,  and  that  it  was  the  Intention 
of  the  testator  that  the  beneficiaries 
should  have  tbem. 

4  The  testator  or  maker  of  a  trust 
may  make  that  income  wbtch  by  law, 
witliout  such  disposition,  would  be 
principal,  and  the  courts  must  carry 
out  such  intention.  In  re  Osborne, 
209  N.  Y.  450,  50  h.  B.  A.  (N.  S.) 
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between  ordinary  and  extraordinary  dividends  is  necessary  to  make  a 
workable  rule  and  at  tbe  same  time  preserve  the  integrity  of  the  trost 
fnnd,"  '  and  holds  that  "in  each  ease  the  court  should  look  into  the 
facts,  circnmstancra  and  nature  of  the  transaction  and  determine  the 
nature  of  the  dividend  and  the  ri^ts  of  the  contending  parties  accord- 
ing to  justice  and  equity."' 

The  distinction  was  also  apparently  adopted  in  an  early  Pennsyl- 
vania case.^ 

The  New  Jersey  Court  of  Errors  and  Appeals,  on  the  other  hand, 
haa  apparently  repudiated  this  distinction  and  adopted  the  rule  that 
an  apportionment  will  be  required  r^iardless  of  whether  the  dividend 
is  ordinary  or  extraordinary." 


510,  Ann.  Cag,  1915  A  298,  103  N.  B. 
723,  823,  modifying  153  N.  T.  App. 
Div.  312,  138  N.  Y.  Snpp.  18. 
See  aUo  13727,  iofio. 

•  In  re  Oabonie,  209  N.  T.  450,  4T7, 
50  L.  B.  A.  (N.  S.)  510,  Ann.  Cas. 
1013  A  298,  103  N.  E.  723,  823,  modify- 
ing 153  N.  Y.  App.  Div.  812,  138  N. 
Y.  Snpp.  IS. 

*  In  re  Oiborne,  209  N.  Y.  450,  50 
L.  R.  A.  (N.  a.)  510,  Ann.  CSB.  1915 
A  298,  103  N.  E.  723,  S23,  modifying 
153  N.  Y.  App.  Div.  312,  138  N.  Y. 
Snpp.  IS,  quoted  and  followed  in  In 
re  Bakh'a  Estate,  96  N.  Y.  Miso.  010, 
162  N.  Y,  Snpp.  940. 

Tin  Earp'B  Appeal,  28  Pa.  St.  368, 
it  ia  said  "in  ordinary  dividends  on 
stock,  periodically  declared,  the  in- 
tervala  between  the  times  of  payment 
are  bo  brief,  and  the  samB  divided  so 
Bmall,  that  no  great  injustice  can  lie 
done  in  following  the  rale  of  con  von - 
ienoe,  while,  on  the  other  hand,  the 
necessity  for  it  1b  usually  very  strong, 
arising  from  the  difSculty  of  aseer- 
taining  the  exact  amount  of  profits 
made  during  fractions  of  the  period." 
Id  this  ease  It  is  also  said  that  the 
mle  forbidding  apportionment  in  re- 
spect of  time  in  cases  of  periodical 
payments  becoming  due  at  fixed  pe- 
riods la  founded  on  convenience,  and 
not  on  tbe  eqaitable  rights  of  tbe 
parties  in  Interest,  and  ie  therefore 

6177 


Btibjeet  to  exceptions  wbenever  tbe 
purposes  of  jnstice  reqaire  the  correc- 
tion of  injuries  arising  from  the  uni- 
formity of  tbe  law. 

•  In  Lang  v.  Lang's  Er'r,  57  N. 
J.  Eq.  325,  41  Atl.  705,  modifying  56 
N.  J.  Eq.  603,  40  Atl.  278,  after  re- 
ferring to  tlie  fact  that  a  distinction 
has  been  made  extraordinary  and  or- 
dinary or  current  dividends  by  Enforc- 
ing apportionment  of  tboee  of  the 
first  class  and  not  of  tbe  others,  the 
court  says;  "I  cannot  assent  to  the 
idea  that  some  dividends  should  stand 
en  a  difFerent  footing  from  others.  To 
hold  that  where  a  life  estate  begins 
one  day  before  a  dividend  is  declared 
the  entire  dividend  shall  go  to  the  life 
tenant  may  be  convenient,  but  cer- 
tainly is  nnjnst."  This  langnage  was 
quoted  by  the  vice  chancellor  in 
Brown  v.  Brown,  72  N.  J.  Bq.  687, 
65  Atl.  739.  It  is  to  be  noted,  bow- 
ever,  that  in  'both  these  cases  the  divi- 
dends were  extraordinary  ones. 

In  Ballantine  v.  Yonng,  79  N.  J. 
Eq.  70,  81  Atl.  119,  tbe  vice  lAan- 
cellor  saye,  "The  distinction  baa  been 
adverted  to,  apparently  with  ap- 
prove by  tbe  court  of  errors  and  ap- 
peals in  the  Lang  case,  and  I  do  not 
feel  at  liberty  to  disregard  it."  But 
in  this  case  also  tbe  dividend  in  ques- 
tion was  held  to  be  an  extraordinary 
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And  in  Maryland,  as  we  have  Been,  all  cash  dividends  declared 
during  the  continuance  of  the  life  tenancy  go  to  the  life  tenant  thon^ 
they  are  extraordinary  in  character  and  regardless  of  the  time  when 
the  fund  was  accumulated,  while  stock  dividends  are  apportioned 
according  to  the  time  when  they  were  earned." 

In  England,  the  rule  was  at  one  time  that  ordinary  or  usual  divi- 
dends declared  after  a  testator's  death,  whether  out  of  profits  earned 
before  or  after  his  death,  are  income,  and  not  principal,  and  go  to  the 
tenant  for  life  of  shares,  but  that  extraordinary  or  unusual  dividends 
form  part  of  the  corpus  of  the  estate,  and  go  to  the  remainderman ;  ^** 
hut  there  are  later  cases  in  which  the  life  tenant  has  been  held  to  be 
entitled  to  an  extraordinary  cash  dividend.'^ 

§3719. Method  of  makiiig  apportionment.     In  making  the 

apportionment  the  essential  thing  is  to  find  the  value  of  the  estate  at 
the  time  of  the  testator's  death,  and  to  preserve  it  from  diminutiiwi.^* 
The  remainderman  is  entitled  to  just  what  the  stock  was  actually  worth 
at  the  time  of  the  severance  of  the  income  from  the  ultimate  ownership 
of  the  shares;  no  more  and  no  less.*'  And  whether  he  is  entitled  to  the 
whole  or  any  part  of  a  particular  dividend  is  to  be  determined  by 
ascertaining  the  difference  in  the  value  of  the  stock  at  the  time  when 
the  severance  took  place  and  its  value  after  the  declaration  of  the 
dividend.  If  the  value  is  less  at  the  latter  time  than  at  the  former  the 
capital  is  deemed  to  have  heen  impaired  to  that  extent,  and  enough 
of  the  dividend  must  be  applied  to  the  corpus  of  the  estate  to  make 
the  capital  equal  to  what  it  was  ♦hen  the  severance  took  place.**  But 
if  the  stock  is  found  to  he  as  valuable  after  the  declaration  of  the 
dividend  as  it  was  when  the  trust  was  created,  or  of  greater  value, 
the  capital  has  not  been  decreased,  and  the  whole  of  the  dividend  goes 
to  the  life  tenant." 

»Bee  !  3717,  snpra.  T.  (K.  8.)  625.    See  aUo  In  re  Heat- 

10  Bates  V.  Mackinley,  31  Beev,  280.  on's  Estate,  89  Vt.  HO,  L.  B.  A. 
See  In  re  HopkinB'  Trint«,  L.  R.   IS      1916  D  201,  96  Atl.  21. 

£q.  096,  30  L.  T.    (N.  8.)   627;   Bar-  Kin  re  Stokes'  Estate,  240  Pa.  277, 

elay  v.  Wainewright,  14  Ves.  66;  Pftris  »7  Atl.  971.    To  the  same  effect,  see 

T,  Paris,  10  Ves.  1S5.    See  also  Eal-  In  re  Stokes'  Estate,  240  Pa.  2S8,  S7 

bach  V.  Clark,  l'33  Iowa  215,  12  L.  B.  Atl.  975. 

A.  (N.  S.)  SOI,  12  Ann.  Cas.  647,  110  » Beyer's  Appeal,  224  Pa.  144,  73 

N.  W.  599,  and  In  re  Heaton's  Estate,  Atl.  320. 

89  Vt.  5S0,  L.  B.  A.  1916  D  201,  96  li Borer's  Appeal,  224  Pa.  144,  73 

Atl.  21,  tor  stetements  as  to  the  Eng-  Atl.  320. 

lisb  rnle.  U Beyer's  Appeal,  224  Pa.  144,  73 

11  See  Sugden   v.   Alsbury,  45  Ch.  Atl.  320. 
Div.  237,  and  Ellis  v.  BarHeld,  64  L. 
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The  actual  intrinnc  value  of  the  stock,  to  he  ascertained  from  the 
amount  and  value  of  the  corporate  assets  at  the  time  of  tJie  severaiice 
and  after  the  declaration  of  the  dividend,  will  govern,  rather  than 
its  market  value. '^  Aud  hence  a  decrease  in  the  market  price  of  the 
stock  after  the  declaration  of  the  dividend  is  not  of  itself  sufficient 
to  show  any  impairment  of  the  trust  fund."  Nor  will  the  fact  that  the 
market  value  of  the  original  stock  was  not  affected,  or  was  only  slightly 
affected,  by  an  increase  of  stock  and  its  distribution  in  the  form  of 
a  cash  dividend  prevent  the  increase  from  being  regarded  as  capital." 
But  "the  market  value  may^  aid  in  the  ascertainment  of  the  actual 
value,  and  is  therefore  properly  received  in  evidence  on  that  issue."  *• 
Whether  or  not  there  has  bedn  a  decrease  in  value  cannot  be  ascertained 
by  comparing  the  gross  amounts  standing  to  the  credit  of  the  profit 
and  loss  account  of  the  corporation  at  the  respective  periods.** 


UId  re  Stokes'  Estate,  240  Fa.  388, 
87  Atl.  973;  In  re  Stokes'  Eatato,  2*0 
Pa.  277,  S7Ji.tl.  B71;  Boyer'a  Appeal, 
2S4  Fa.  144,  73  AU.  320{  Smith's  Es- 
tate, 140  Pa.  St.  344,  83  Am.  St.  Rep. 
237,  21  Atl.  438;  Mobs'"  Appeal,  83 
Pa.  8t.  264,  24  Am.  Bep.  164. 

"Of  course  the  payment  of  any  div- 
idend hy  a  corporation  in  active  op- 
eration, takes  awa;  a  portion  of  the 
anets  wtiich  have  been  temporarily 
inereased  by  the  earningfs,  and  just  to 
that  extent  the  vulua  of  the  shares 
in  the  market  may  be  lessened.  But 
that  fact  is  of  no  lelevanoy  in  deter- 
mining the  question  of  whether  tha 
dividend  is  to  be  regarded  as  income, 
to  the  life  tenant,  or  as  capital  for 
the  lemaindermaD.  That  question  is 
to  be  detennined  by  the  origio  of  the 
fund  from  which  the  dividend  is 
paid."  In  re  Bobinson'H  Trort,  218 
Pa.  481,  67  Atl.  775. 

IT  In  re  Stokes'  Estate,  240  Pa.  298, 
87  Atl.  «5. 

The  excess  market  value  of  the 
fltock  over  its  par  valae  at  the  date  of 
the  deelaration  of  the  dividend  will 
not  be  credited  to  the  oorpus  of  the 
fund.  Northern  Cent.  Dividend  Cases, 
lZt>  Md,  16,  04  Atl.  338. 

la  Smith's  Estate,  140  Pa.  St.  344, 
23,  Am.  St.  Rep.  237,  21  Atl.  438. 


1> Smith's  Estate,  140  Pa.  St.  344, 
23  Am.  St.  Bep.  &37,  21  Atl.  438, 
quoted  with  approval  in  In  re  Stokes' 
Estate,  240  Pa.  288,  87  AO.  B75;  In  n 
Stokes'  Estate,  240  pa.  277,  87  All. 
ffTl;  Boyer's  Appeal,  224  Pa.  144,  73 
Atl.   320. 

to  Where  the  amount  standing  upon 
the  books  of  the  company  to  the 
credit  of  profit  and  loss,  and  whleb 
has  been  previously  earned  and  ex- 
pen  deil  in  permanent  additions  to  and 
improvements  of  the  corporate  prop- 
eriy,  is  distributed  in  the  form  of  div- 
idend obligations  or  certificates  of 
SndebtedaeaB,  the  qneation  whether 
there  has  been  a  decrease  in  the 
value  of  the  stock  cannot  be  ascer- 
tained by  comparing  the  groels 
amoanta  st&ading  on  the  corporate 
books  to  the  credit  of  the  profit  lAid 
loss  account  at  the  time  of  the  crea- 
tion of  the  trust  and  at  the  time  when 
the  dividend  Dbtigalions  and  certJfi- 
sales  of  indebtedness  were  issued, 
since  this.  wilF  not  afFord  any  real  kt- 
dez  to  the  value  of  the  stock  at  the 
respective  periods.  The  amounts  ex- 
pended in  permanent  additions  to  and 
improvements  of  ^be  property  would 
have  to  be  charged  against  the  earn- 
ings, and'  woulii  leave  that  much  less 
to  go  to  the  cretUt  of  the  profit  and 
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In  Pennsylvania  tiie  dividend  is  distributed  in  the  proportions  that 
the  amounts  earned  before  and  after  the  death  of  the  testator  respec- 
tively bear  to  the  total  amount  of  the  dividend." 

The  following  rules  for  apportioning  extraordinary  dividends  have 
been  laid  down  by  the  New  York  Court  of  Appeals:  "The  intrinsic 
value  of  the  trust  investment  is  to  be  ascertained  by  dividing  the 
capital  and  the  surplus  of  the  corporation  existing  at  the  time  of  the 
creation  of  the  trust  by  the  number  of  shares  of  the  corporation  then 
outstanding,  which  gives  the  value  of  each  share,  and  that  amount 
must  be  multiplied  by  the  number  of  shares  held  in  the  trust.  The 
value  of  the  investment  represented  by  the  original  shares  after  the 
dividend  has  been  made  is  ascertained  by  exactly  the  same  method. 
The  difference  between  the  two  shows  the  impairment  of  the  cu^ua  ■ 
of  the  trust.  If  the  dividend  iB  of  money  the  amount  of  that  difference 
is  to  be  retained  by  the  trustee  as  capital,  and  the  remainder  paid  to 
the  life  beneficiary.  If  the  dividend  is  in  stock  the  amount  of  im- 
pairment in  money  must  be  divided  by  the  intrinsic  value  of  a 
share  of  the  new  stock,  and  the  quotient  ^ves  the  number  of  shares 
to  be  retained  to  make  the  impairment  good — ^the  remaining  shares 
going  to  the  life  beneficiary.  Market  value,  good  will  and  like  con- 
siderations cannot  be  considered  in  apportioning  a  dividend.""  In 
ascertaining  the  value  of  the  investment  represented  by  the  original 
glares  after  a  stodc  dividend  has-  been  made,  the  surplus  of  the  cor- 
poration is  to  be  computed  as  of  the  date  when  the  dividend  was 
authorized,  althougli  the  new  certificates  were  not  delivered  until 
later.  And  where  the  directors  declare  a  stock  dividend  previously 
authorized  at  a  meeting  of  the  stockholders,  and  later  at  the  same 

loBB  aeeoDut.    Boyer  'a  Appeal,  234  Pa.  N.  E,  726,  modifring  U2  N.  T.  App, 

1«,  73  Atl.  320.  Div.  904,  126  N.  Y.  Sopp.  1131,  where 

n  So  where  the  unouot  of  the  sar'  an    ertraordinary   caeb    dividend   was 

plue  earned  ftft«r  the   death,  of  the  declared    out    of    enrplns,    the    court 

testator  bears  to  the  amount  of  the  found  that  the  difference  between  the 

diTidend    tbe    decimal    proportion    of  surploa  at  the  time  of  the  testator's 

.S132,  the  life  tenant  is  entitled  to  death  and  at  the  time  when  the  divi- 

.G132  of  the  dividend  and  .436S  of  tt  dend  was  declared  wu  S9  per  cent,  of 

ahould   be  apportioned  to   the  prioci-  the   total   diTidend,  and  consequently 

pal  of  the  trust  fund.     In  re  Stakes'  held  that  S9  per  cent,  of  that  portion 

Estate,  240  Fa.  277,  87  Atl.  971.  of  the  dividend  which  went  to  the 

ttlu  re  Osborne,  209  N.  Y.  450,  4S5,  executors    muat    be    regarded    as    in- 

60  L.  B.  A.   (N.  8.)   510,  Ann.  Gas.  come. 

191G  A  298,  103  N.  E.  723,  823,  modi-  The    loiegoing  holdings  were   f ol- 

fying  159  jf.  Y.  App.  Div.  333, 138  N.  lowed  in  In  re  Tod,  8S  N.  Y.  Uiio.  2»S, 

T.  Supp.  18.  147  N.  Y.  flnpp.  161. 

In  In  re  Hartean,  204  N.  Y.  292,  97 
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meeting  declare  a  cash  dividend,  the  amoiint  of  the  cash  dividend  can- 
not be  considered  as  having  been  deducted  from  the  surplus  of  the 
corporation  before  the  declaration  of  the  stock  dividend,  but  the 
valnation  will  be  baaed  on  the  sarplos  as  it  existed  after  the  declara- 
tion of  the  stock'  dividend  and  before  the  declaration  of  the  cash  divi- 
dend."* 

In  New  Jers^,  for  the  purpose  of  making  an  apportionment,  it 
will  be  presumed,  in  the  absence  of  a  showing  to  the  contrary,  that  the 
earnings  out  of  which  the  dividend  is  declared  have  been  made  uni- 
formly, day  by  day,  since  the  last  similar  dividend  was  declared,*'  and 
this  presumption  should  be  applied  to  the  dividends  upon  those  earn- 
ings. And  it  follows  that  the  dividend  cannot  be  applied  on  the 
earliesC  earnings  after  the  last  previous  dividend,  in  the  absence  of 
any  showing  as  to  the  actual  rate,  of  earnings  after  the  severance. 
The  parties  in  interest  may,  however,  overcome  this  presumption  of  a 
uniform  rate  of  earnings  by  showing  that  they  were  in  fact  made 
differently." 

§  3720.  —  Dividends  dedared  ottt  of  capital  As  a  rule,  dividends 
declared  by  a  corporation  out  of' its  capital,  or  funds  representing 
capita],  are  not  income  or  profits,  and  do  not  go  to  the  life  beneficiary, 
but  are  part  of  the  principal  which  must  be  preserved  for  the  re- 
mainderman."   And,  as  a  rule,  dividends  which  in  part  r^resent 

tUn   re  Osborne,  166  K.  Y.  App.  KtuaachuMtts.     Gifford  v.  Thomp- 

DiT.  S47,  1S9  N.  T.  Snpp.  4S.  eon,  115  Maw.  478;  Heard  v.  Eldredge, 

MLaag:  V.  Lsng'B  Ex'r,  57  N.  J.  109  Mass.  268,  12  Am.  Rop.  GST. 

Eq.  325,  41  Atl.  705,  modifTing  56  N,  New  HunpaUie.  W&lker  v.  Walker, 

J.  Eq.  603,  40  Atl.  278.  68  N.  H.  407,  39  Atl.  432;  Wleeler  t. 

In  thii  ease  it  waa  further  held  that  Periy,  IS  N.  H.  307. 

tnntees  who  act  on  this  preHamptioQ,  Naw  Tork.     In   re  James,   76   Hun 

without  notice   to  the   contrary,   will  121,  28  N.  T.  Supp.  692,  atf'd  146  N, 

be  protected.  Y.  7S,  4S  Am.  St.  Bep.  774,  40  K,  E. 

tt  Lang  V.  Lang's  Ez'r,  57  N.  J.  Hq.  S76;  In  it  Skillman,  24  Abb.  N.  Cas. 

325,  41  Atl.  705,  modifying  56  N.  J.  41,  9  N.  T.  Supp.  469. 

Eq.  603,  40   Atl   278.  Pennsylvuila.     Eisner's  Estate,  175 

•BUnitwi    States.     See    Mercer   v.  Pa.  St.  143,  34  Atl.  ,577;  Vinton's  Ap- 

Bachanan,  137  Fed.  1019  (mam.  Aoa.),  peal,  09  Pa.  St.  434,  44  Am.  Sep.  116. 

rev'g  132  Fed.  501.  If  dividends  are  reall;  ilivisions  of 

Oonnactlcnt.      Boardman    v.   Board-  capital  thej  constitute  principal  and 

man,  76*  Conn.  451,  12  L.  B.  A.  (N.  8.)  should   not  be   treated   as  income  in 

779,  62  Atl.  339.  the  absence  of  a  contrary  intention 

Ksntacky.     See  Cox  v.  Qftnlbert's  on    the   part   of   the  creator  of  the 

Tnutee,  146  Ey.  407,  147  S.  W.  29.  trust.    Estate  of  Wells,  156  Wis.  294, 

HnylMid.    Ex  parte  Hnmbird,  114  144  N.  W.  174. 

Ud.  S27,  80  Atl.  209.  And  see  In  re  Megme,  170  K  T. 


d  by  Google 


§  3720] 


PaiVATE   COBPOEATIONS 


[Ch.56 


eamingB  and  m  part  capital  will  be  apportioned  between  the  life 
tenant  and  the  remainderman."  So  a  distribution  of  the  proceeds  of 
the  sale  of  the  property  or  franchises  of  the  corporalaon  in  which  ita 
capital  is  invested  is  to  be  regarded  as  a  distribution  of  capital  rather 
than  income  or  profits,  and  will  go  to  the  remainderma,n  rather  than 
the  life  tenant,**  This  is  true,  for  example,  where  the  corporation 
distribates  money  received  by  it  as  compensation  for  property  in  which 
its  capital  is  invested  and  which  has  been  taken  from  it  under  the 
power  of  eminent  domain.** 

Similarly,  where  a  corporation  ceases  business  and  sells  all  its  prop- 
erty, with  a  view  to  distribution  among  its  stockholders,  or  when  a 
corporation  is  dissolved,  and  ite  assets  so  distributed,  the  dividend 
goes  to  the  remainderman,  and  not  to  the  life  tenant  of  shares.**  There 
is  authority  to  the  effect  that  the  entire  dividend  is  capital  and  goes  to 


App.  Div.  663,  155  N.  T.  Strpp.  1059, 
ftff'd  217  N.  T,  623,  111  N.  B,  1091, 
wbere  it  waa  conceded  that  stock  ot 
ita  subsidiary  companies  divided  by 
the  Standard  Oil  Company'  among  ita 
stockholders  in  consequence  of  the 
federal  government's  suit  against  It 
became  a  part  of  tiie  capital  of  the 

«7  Thayer  v.  Burr,  201  N.  T.  156, 
94  N.  E.  fi04,  modifying  134  N.  T. 
App.  Div.  889,  IIB  N,  T,  Supp.  755. 

Where  the  capital  stock  of  a  corpo- 
laUou  waa  reduced  by  returning  half 
of  it  to  the  stockholders,  with  a  pro- 
miiTO  of  40  per  cent,  to  be  paid  out 
of  surplus,  it  was  held  that  the  pre- 
mium paid  out  of  surplus  was  income, 
and  belonged  to  the  life  beneficiary 
of  shares.  In  re  Warren,  33  N.  Y.  St. 
Eep.  584,  11  N.  T.  Supp.  7*7. 

See  also  infra,  this  section. 

»»Ex  parte  Humbird,  114  Md.  627, 
80  Atl.  209;  Wheeler  v.  Perry.  18  N. 
H.  307;  In  re  James,  78  Hun  (N.  T.) 
121,  28.  N.  Y.  Supp.  092,  aff'd  146 
N.  T.  7«,  48  Am.  St.  Eep.  774, 40  N.  B. 
876j  In  re  Skillman,  24  Abb.  N.  Cas. 
(N.  T)  41,  9  N.  T.  6npp.  460;  Vin- 
ton's  Appeal,  98  Pa.  St.  434,  44  Am. 

Sep.  lie. 

A  division  of  money  derived  from 
a  sale  of  a  portion  of  the  corporate 

6182 


property  which  was  purchased  and 
represented  by  the  issue  of  capital 
stock,  b  not  a  division  of  earnings, 
but  of  capital,  and  goes  to  the  re- 
mainderman.  Walker  v.  Walker,  68 
N.  H.  407,  30  Atl.  432. 

In  Hite's  Devisees  v.  Hite's  Ex'r, 
93  Ky.  257,  10  L.  B.  A.  173,  40  Am. 
St.  Rep.  189,  20  8.  W,  778,  it  -was  held 
that  a  dividend  declared  out  of  profits 
made  by  the  aale  of  real  estate  that 
the  corporatioa  owoed  at  the  tine  of 
the  testator's  death  was  capital  and 

The  will  involved  in  Estate  of 
Weils,  ISB  Wis.  294,  144  N.  W.  174, 
expresaty  provided  that  all  portions 
of  any  dividend  paid  from  the  aale 
of  corporate  property  should  be  re- 
garded  as  principal,  and  as  merely  a 
division  among  the  stockholders  of 
the  property  of  the  corporation. 

n  Heard  V.  Eldredge,  109  Mass.  258, 
12  Am.  Bep.  687. 

SO  Ooniiectlcnt.  Bishop  v.  Bishop, 
81  Ctina.  509-,  71  Atl.  S83;  Cartis  v. 
Osborne,  79  Conn.  5S5,  66  Atl.  968; 
Bnlkeley  v.  Worthingtou  Eccleaiaati- 
cal  Society,  78  Conn.  526,  12  L.  R.  A. 
(N.  6.)  785,  63  Atl.  351.  See  also 
Smith  V.  Dana,  77  Conn.  543,  69  L. 
R.  A.  76,  107  Am.  St.  Eep.  51,  60  Atl 
117. 
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the  rem&mderman  imder  such  circumstances,  although  a  part  of  it 

Where  the  eorporatiou  witb  tbe  con- 

geat  of  its  stockholdern  trausfeTi  all 
of  its  RHSetB  to  a  new  company,  eaeb 
etoekholdei  roceivin^  two  shaTeB  Id 
the  new  company  for  one  in  the  old, 
the  stock  in  the  new  company  belongs 
to  the  corpus  of  the  trust  fuod.  Wil- 
beiding  V,  Miller,  »8  Ohio  6t.  B09,  L. 
B.  A.  1916  A  71S,  106  N.  E.  665. 

Where  two  corporations  consoli- 
dated under  an  agreement  that  the 
assets  of  each  should  be  liquidated 
separately;  that  the  surplus  of  the 
new  corporation  should  be  made  up 
from  the  surplus  assets  of  tbe  con- 
solidating coiporations  in  proportion 
to  their  respective  capitals,  and  that 
after  thus  ascertaining  what  the  bank, 
having  the  smaller  percentage  of  sur- 
plus, would  contribute,  the  excess 
above  such  proportionate  contribution 
remaining  from  the  assets  of  tbe  other 
corporation  should  be  distributed  pro 
rata  among  bhoae  who  were  its  stock- 
holders at  the  date  of  the  consolida- 
tion, it  was  held  that  the  money  so 
distributed  was  part  of  the  principal 
of  the  trust  fund.  Curtis  v.  Osborne, 
79  Conn.  555,  65  Atl.  968. 

Where  substantially  all  of  the 
stockholders  of  a  mining  company 
sold  their  stock  under  an  agreement 
that  certain  assets  of  the  company, 
including  a  reserved  surplus  known 
as  a  coal  land  renewal  fund,  should 
not  pass  to  the  purchaser  but  that  the 
former  stockholders  should  receive 
the  benefit  of  them,  and  such  assets 
were  turned  into  cash  and  distributed 
to  such  former  stockholders  in  the 
form  of  a  cash  dividend,  it  was  held 
that  there  was  in  effect  a.  liquidation 
of  the  affairs  of  the  company  as  they 
had  been  conducted  under  the  old 
management,  and  that  such  dividend 
was  therefore  to  be  regarded  as  a 
part  of  the  accumulated  property  or 
''floating  capital"  of  the  corporation 
distributed   in    liquidation,    and   be- 


Blinn  v.  Otllett,  208  lU. 
473,  100  Am.  St.  Bep.  234,  TO  N.  E. 
704,  aff'g  109  lU.  App.  7S. 

Halno.  See  Biebardson  v.  Bichard- 
■on,  75  Me.  570,  46  Am.  Bep.  428. 

HMsacbDBrtts.  Brownell  v.  An- 
thony, 1S9  Mass.  442,  75  N.  E.  746; 
Qifford  V.  Thompson,  IIS  Mass.  47S. 

Hew  HampeUn.  Wheeler  v.  Perry, 
18  N.  H.  307. 

New  York.  In  re  Rogers,  161  N.  Y. 
108,  56  N.  E.  393,  aft'g  28  App.  Div. 
438,  48  N.  Y.  Supp.  ITS;  In  re  8te- 
vensi  111  App.  Div.  773,  98  N.  Y. 
Supp.  2S,  aff'g  46  Misc.  623,  95  N.  T. 
Supp.  2B7,  judgment  modified  on  other 
grounds  187  N.  Y.  471,  12  L.  B.  A. 
(N.  S.)  814,  10  Ann.  Cas.  511,  80  N. 
E.  35S. 

Olilo.  Wilberding  v.  Miller,  SS  Ohio 
St.  609,  L.  E.  A,  1916  A  718,  106  N. 


of  the  situation 
compel  the  adoption,  for  general  ap- 
plication, of  the  rule  tliat  assets  dis- 
tributed by  coipo rations  in  liquida- 
tion are  to  be  regarded  as  capital  and 
not  income,  as  the  one  which  is  on  the 
whole  the  most  safe,  just  and  practi- 
cal in  its  operation  of  any  which  can 
be  devised."  Bulkeley  v.  Worthing- 
ton  Ecclesiastical  Society,  78  Conn. 
526,  12  L.  E.  A.  CN.  8.)  785,  63  AtL 
351. 

Where  a  corporation  sells  its  plant 
for  stock  in  a  new  corporation  which 
it  distributes  to  its  stockholders,  such 
stock  ia  capital  and  belongs  to  the 
remainderman.  In  re  Bogers,  161  N. 
Y.  106,  55  N.  E.  393,  afT'g  22  N.  T. 
Are-  Div.  42«,  48  N.  Y.  Supp.  176. 

Where  the  additional  shares  are  is- 
sued only  for  the  puipoee  of  equaliz- 
ing the  value  of  the  interests  of  stock- 
holders in  two  corporations  about  to 
be  consolidated,  they  belong  to  the 
principal,  and  not  to  the  income. 
Goldsmith   v.  Swift,  25  Hun   (N.   Y.} 


201. 
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represents  undivided  earDin^.'^  Bnt,  aecording  to  the  better  opinion, 
there  should  be  an  ^portiouinent>  aa  much  of  the  dividends  as  repre- 
sents profits  going  to  the  life  beneficiary,  and  so  much  as  represents 
capital  goin^  to  the  remainderman." 

"Any  dividend  derived  from  a  mere  enhancement  of  the  value  of 
assets  representing  capital  from  sources  other  than  the  accumulation  of 
earnings  belongs  to  the  remainderman  and  not  to  the  life  tenant.  It 
represents  corpus,  not  income.""  So  a  dividend,  which,  in  whole 
or  in  part,  represents  the  natural  growth  and  increase  in  the  value 
of  the  corporate  plant  and  business  is  to  that  extent  capital,  whether 
such  growth  and  increase  took  place  before  or  after  the  trust  was 
created.^    Nor  is  the  life  tenant  entitled  to  that  part  of  a  dividend 


longed  wholly  to  the  capital  of  the 

trust  land.  Second  UniTeraaJiat 
Church  of  Stamford  v.  Colegrove,  74 
Conn.  79,  4S  Atl.  902. 

■IQifFord  v.  TbompBos,  115  Mass. 
478. 

"The'distributivo  share  of  the  as- 
sets of  a  corporation  receired  tiy 
troatees  on  the  liquidation  and  dis- 
solution of  the  company  belongs  to 
the  trust  fund,  although  the  asseta 
so  distributed  included  a  surplua 
which  the  company  had  apcumulated 
from  it  a  eaminga  and  had  inveated, 
used,  and  held  in  the  promotion  of  its 
busineas,  acting  in  good  fajth  and  for 
the  beat  intorests  of  all  concerned." 
Wilberding  v.  Uiller,  8S  Ohio  Bt.  609, 
L.  E.  A.  1916  A  718,  106  N.  B.  665. 
In  thia  case  it  wna  held  that  where 
the  corporation  tranaf erred  to  a  new 
company  all  its  asaeta,  including  a 
large  surplus  which  it  had  accumu- 
lated in  ita  businoBB  and  iuveated  lu 
Us  plant,  machinery,  and  other  as- 
sets used  in  the  busines,  much  of 
which  waa  done  in  the  lifetime  of  the 
testator,  each  stockholder  receiving 
two  Bharea  in  the  new  company  for 
one  In  the  old,  the  entire  stock  re- 
ceived by  the  trustees  in  the  new  com- 
pany belonged  to  the  corpus  of  the 
trust  fund. 

8«  In  re  Rogers,  161  N.  Y.  108,  55  N. 
E.  303,  aff'g  23  N.  T.  App.  Div.  428, 


46  N.  T.  Supp.  175;  Oobb  v.  Fant,  36 
S.  C.  1,  14  8.  E.  959.  See  aiao  Mer- 
cer V.  Buchanan,  137  Fed.  1019  (mem. 
dec.),rev'gl32Ped.  501. 

Under  a  will  bequeathing  dividenda, 
iasues  and  profits  of  certain  stock  for 
certain  purposes  on  dissolution  of  the 
corporation  and  sale  of  its  assets,  the 
plant,  ifood  will,  franchises  and  work- 
ing capital  will  be  deemed  to  constitute 
principal,  and  the  invested  surplus, 
surplus  cash  capital,  and  accumulated 
Burplua  earnings  to  constitute  divi- 
dends, issues  and  profits.  In  re  Stev- 
euB,  111  N.  Y.  App.  Div.  773,  08  N.  T. 
Supp.  28,  afC'g  46  N.  T.  Miac.  623,  05 
N.  T.  Suipp.  297,  judgment  modified  on 
other  grounds  187  N.  Y.  471,  12  L.  R. 
A.  (N.  e.)  814,  10  Ann.  Caa.  611,  80 
N.  B.  358. 

A  division  of  the  reserve  fund  of  a 
bank  upon  the  expiration  of  its  char- 
ter is  to  be  regarded  as  income  where 
it  was  derived  from  net  earnings. 
Lord  V.  Brooks,  52  N.  H,  72, 

In  Cobb  V.  Fant,  36  8.  C.  1,  14  S. 
E.  950,  accumulated  profits  diatributed 
on  dissolution  of  the  corporation  were 
held  to  belong  to  the  life  beneficiary 
under  a  deed  of  trust. 

W  Miller  v.  Payne,  150  Wis.  354, 
laeN.  W.  811.  To  same  effect,  see  Bx 
parte  Humbird,  114  Md.  627,  80  Atl. 
200. 

« Poole   V.    Union    Troat   Co.,    101 
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which  represents  merely  the  iocreosed  or  enhanced  value  of  secarities 
held  by  the  corporation.** 

Assets  charged  to  profit  and  loss  account  belong  to  corpiis,  and 
any  recoveries  subsequently  made  on  assets  so  charged  off  also  belong 
to  corpoa.*"  And  where  the  par  value  of  the  stock  is  reduced  in 
consequence  of  supposed  losses,  new  stock  issued  to  shareholders  on  re- 
covery of  the  sums  supposed  to  have  been  lost,  and  representing  the 
amount  so  recovered,  cannot  be  regarded  as  income  or  profits.'^ 

The  rule  under  discussion  is  equally  applicable  in  the  case  of  stock 
dividends,  and  they  belong  to  the  remainderman  rather  than  the 
life  tenant  where  they  represent  capital,"  even  in  those  jurisdictions 
where  no  distinction  is  made  between  cash  and  stock  dividends  in 
90  far  as  the  respective  rights  of  the  life  tenant  and  remainderman 
are  concerned."  So  if  the  corporation  issues  stock  as  capital  and  appro- 
priates its  surplus  as  an  increaw  of  its  capital  stock  such  issue 
inures  to  the  benefit  of  the  remainderman.*"  And  the  same  is  true 
of  a  stock  dividend  representing  earnings  capitalized  during  the 
testator's  lifetime,**  or  representing  the  natural  growth  or  increase 
in  the  value  of  the  permanent  corporate  property,**  and  of  distribn- 


Uieh.  168,  197  N.  W.  430;  Holbwok 
v.  Hofcrook,  74  N.  H.  201,  12  L.  R.  A. 
(N.  a)  768,  66  Atl.  124. 

t»"It  is  ver7  plain  that  the  life 
tenant  waa  aot  entitled  to  this  in- 
crease in  the  valne  of  the  eorpna  of 
the  troBt  any  more  than  she  wonld 
liave  baen  chargeable  for  any  depre- 
ciation in  the  value  of  the  corpas. " 
Thayer  v.  Bqtt,  201  N.  Y.  155,  94 
N.  E.  804,  modifying  134  N.  T.  Apg. 
Div.  889,  119  N.  T.  Supp.  755. 

■•Miller  v.  Payne,  150  Wii.  354, 
136  N.  W.  Sll. 

•7  Parker  v.  Maaon,  8  E.  I.  427. 

« Poole  V.  Union  Trust  Co.,  181 
Mich.  16E,  1B7  N.  W.  430. 

nHite'aDaviaees  V.  Hite'sEz'r,  93 
Ky.  257,  19  L.  E.  A.  173,  40  Am.  St. 
Bep.  189,  20  S.  W.  778;  Tbomas  v. 
Orogg,  7«  Md.  545,  44  Am.  St.  Eep. 
310,  28  AtL  565;  Holbrook  v.  Hoi- 
brook,  74  N.  H.  201,  12  L.  B.  A.  (N. 
8.)  76S,  66  At!.  124;  Day  v.  Faulka, 
79  N.  J.  Eq.  66,  81  Atl.  354,  aff'd 
81  N.  J,  Eq.  173,  88  AtL  384. 

Por  atatea  in  wbieh  no  such  diatlnc- 


tion  ig  made,  aee  i  3716,  anpra. 

«  Chester  v.  Buftala  Car  Mfg.  Co., 
»4  N.  T.  App.  Dlv.  012,  88  N.  T.  Supp. 
1094,  70  N.  Y.  App.  Div.  443,  7S  N.  Y. 
Siqtp.  428.  The  judgment  in  this  ease 
ifas  afflrmed  by  the  Court  of  Appeals 
(183  N.  Y.  425,  26  N.  E.  480)  on  the 
gTonnd  that  the  plaintiff,  whoclaimed 
under  the  life  tenant,  was  'barred  by 
the  final  discharge  of  the  executors 
and  other  proceedings  in  the  sur- 
rogates court  from  claiming  that  the 
increase  of  stock  was  a  mere  dividend. 

41  Estate  of  Smith,  140  Pa.  Bt.  344, 
23  Am.  et.  Eep.  237,  21  Atl.  438. 

«l8toek  dividends  which  do  not 
represent  earnings,  but  merely  an  en- 
hancement in  the  value  of  the  corpo- 
rate assets,  from  causes  ether  than  the 
a c cumulation  of  earnings,  apparently 
due  to  good  management  and  the 
growth  of  trade,  belong  to  the  corpus 
of  the  trust  estate,  no  matter  when 
Buch  enhancement  took  place.  Poole 
V.  Union  Trust  Co.,  191  Mich.  162,  157 
N.  W.  430. 

njf    ■    •    •    41,,    Bo-called    stock 
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tions  of  shares  of  its  own  stock  purchased  by  the  corporation  on 
the  credit  of  ita  bonds,*'  or  of  additional  stock  received  by  the  cor- 
poration on  the  exchange  of  its  stock  for  that  of  a  consolidated  cor- 
poration created  by  the  consolidation  of  it  and  another  company, 
and  which  represents  the  difference  in  value  of  the  old  stack  over  the 
new.**  In  New  Jersey  it  has  been  held  that  the  new  stock  repre- 
sents not  only  the  capitalized  earnings,  but,  like  the  old  stock,  the 
entire  property  of  the  corporation,  and  that  therefore  the  life  tenant 
is  not  entitled  to  the  whole  of  it,  but  only  to  so  much  of  it  as  rep- 
resents earnings* 


dividends  represent  the  corporate 
capital — that  is,  represent  nothiag  bnt 
the  natural  growth  or  increase  in  the 
value  of  the  permanent  property,  ho 
that  there  Is  merely  a  change  in  the 
form  of  ownership — such  stock  should 


go 


I  the   I 


,  for 


cases  the  dividend  is  a  dividend  of 
capital,  representing  simplj  an  in- 
crease in  the  value  of  the  physical 
property,  good  will,  or  other  thing  of 
tangible  value."  KaHiach  v.  Clark, 
133  Iowa  21G,  12  L.  R.  A.  (N.  8.)  801, 
12  Ana.  Cas.  047,  110  N.  W.  590, 
quoted  with  approval  in  Bryan  v. 
Aiken,  —  Del.  — ,  86  .Atl.  674,  rev'g 
—  Del.  Ch.  — ,  82  Atl.  817;  Lauman  v. 
Poster,  137  Iowa  275,  50  L.  B.  A.  (N. 
8.)  531, 135  N.  W.  14. 

U  This  is  true  although  such  stock, 
when  distributed,  is  charged  to  the 
profit  and  toss  account.  Oilkey  v. 
Paine,  80  Me.  319, 14  Atl.  209. 

UClarkson  v.  Clarkson,  18  Barb. 
{N.  T.)  646. 

« Day  V.  Paulks,  79  N.  J.  Eq.  66, 


property  of  the  corporation.  If  the 
life  tenant  gets  all  the  new  stock,  he 
gets  something  that  represents  not  a 
share  of  the  earDings  only,  but  of  the 
entire  property.  To  the  extent  that 
the  stock  represents  the  surplus  so 
capitalized  he  gets  earnings;  "be- 
yond that  he  gets  principal,  except  in 
BO  far  as  the  stock  represents  undi- 
vided earnings  stil!  in  the  treasury  (a 
comparatively  small  matter),  to  which, 
however,  if  the  company  does  not  dis- 
tribute them  in  his  lifetime,  be  is  not 
entitled."  He  further  says  that  the 
rale  giving  stock  dividends  to  the  life 
tenant  "ought  not  to  tie  extended  be- 
yond its  reason.  The  ground  upon 
which  the  role  is  based  is  that  the 
life  tenant  onght  to  have  t^e  earnings 
when  the  company  makes  s  disposi- 
tion of  them.  Its  reason  will  go  no 
fnrther  than  to  charge  the  earnings 
on  the  new  stock.  This  will  at  once 
eftectuate  the  intention  of  the  testa- 
tor and  obviate  the  injustice,  If  it  be 
Injustice,    of    letting    capitalized 


81  Atl.  354,  aflT'd  81  N.  J.  Eq,  173,  SS     earnings  go  to   the   remainderman." 


Atl.  384.  In  the  coarse  of  his  opinion 
in  this  case  the  vice  chaDcellor  says 
that  what  is  really  done  when  a  stock 
dividend  is  declared  is  to  Issue  new 
certificates  whose  face  valne  is  a  cer- 
tain snm  -and  at  the  same  time  to  put 
that  snm  permanently  and  irrevocably 
into  capital.  These  new  certificates, 
from  the  very  beginning,  represent, 
not  only  the  sum  thus  capitalized,  but, 
like   the  old   certificates,    the   entire 


offinning  the  decree  below  the 
Court  of  Errors  and  Appeals  says: 
"We  agree  with  the  vice  chancellor 
that  it  would  be  inequitable  to  award 
the  whole  stock  dividend  to  the  life 
tenants,  and  that  fcFr  two  reasons- 
first,  becanse  stock  dividends  are  not 
dividends  set  aside  as  earnings  by  the 
corporation ;  second,  becanse  to  permit 
the  new  stock  to  go  to  the  life  tenant 
would  lessen  the  proportionats  intw- 
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g  3721.  —  Where  coipotste  property  is  of  a  wastin;  nature.  The 
rule  that  distributions,  of  capital  or  of  funds  representing  capital, 
go  to  the  remainderman  is  generally  held  not  to  apply  where  the 
nature  of  a  corporation  is  such  that  ite  ordinary  business  is  to  sell 
property  in  which  its  capital  is  invested,  and  distribute  the  proceeds 
among  its  stockbold«« ;  *  as,  for  example,  in  the  case  of  a  corporation 
engaged  in  the  business  of  buying  and  selling  real  estate  at  a  proftt,*" 


teetatOT  owned  stock  in  three  rail- 
road couBtniction  companies.  Two  of 
tbetn  built  and  sold  railwajs  and  rs- 
ceived  laud  granta  in  pajment,  wbicb 
they  sold  from  time  to  time  and  dis- 
tribnted  the  proceeds  as  dividends. 
The  other  built  and  soJd  a  railwav 
and  received  in  part  payment  a  cer- 
tificate of  indebtedness  secured  by  a 
mortgage  on  land.  This  land  was  sold 
from  time  to  time,  the  company  re- 
leasing its  mortgages  and  receiving 
sums  of  money,  partly  from  sales  of 
land  and  partly  from  interest  on  de- 
ferred payments  on  sales,  which  it 
distributed  as  dividends.  These  com- 
panies had  no  Other  business  or  prop- 
erty than  that  named.  It  -was  held 
that  all  of  such  dividends  Tvere  in- 
come and  belonged  to  the  life  tenant, 
but  this  holding  was  based  largely  on 
the  wording  of  the  will  and  the  evi- 
dent intention  of  the  testator. 

Profits   accruing   to   a   trading   cor- 
poration in  real  estate  would  be  con- 
sidered  income   and  would   go  to   the 
life  tenant,  whether  derived  from  an 
enhaacement  of  tbe  value  of  real  es- 
tate  held    by   it,   or  from    rents   and 
i-ToSts   in.   excess    of   cost   of   mainte- 
nance.    Miller  v.  Payne,  150  Wis-  3.14 
136  N.  W.  811.    In  this  case  th 
poration  was  held  not  to  be  a  ti 
corporation   in  real  estate  withi 
meaning  of   the  exception   thouj 
articles  authorized  it  to  buy,  se' 
prove  and  lease   real  property, 
it  appeared  that  it  was  organiz 
the  directors  of  a  bank  to  aid  the 
by  taking  over  real  estate  owni 
it,  that  it  never  bought  any  re 


est  of  the  estate  in  the  corporation,  a 
resnlt  that  cannot  have  been  eoutem- 
plated  by  the  testator.  The  difficul- 
ties which  courts  of  the  highest  stand* 
ing  have  found  in  apportioning  a  stock 
dirideud  apply  with  increased  force 
against  a  claim  of  the  life  tenant  to 
the  whole," 

The  court  further  says  that  there 
is  language  in  the  opinion  of  Ash- 
hurst  V.  Potter,  29  N.  J.  Eq.  625,  635, 
iustaining  the  view  that  the  life  ten- 
ant is  entitled  to  the  whole  of  such 
a  dividend,  bat  that  the  qnestion  was 
evidently  not  considered  by  him  since 
the  controversy  was  not  between  life 
tenant  and   remainderman. 

4*  WaAingtoB,  County  Hospital 
Asa'n  V.  Hagerstown  Trust  Co.,  124 
Md.  1,  L.  B.  A.  1B15  A  73S,  91  Atl. 
7S7;  Ex  parte  Hnmbird,  114  Md.  627, 
80  Atl.  209. 

«Beed  t.  Head,  6  Allen  (Mass.) 
174. 

This  is  true  of  dividends  declared 
out  of  profits  earned  by  the  sale  of 
land  by  an  nnincorporated  joint  stock 
company  formed  to  deal  in  land,  where 
its  capital  ie  not  impaired  by  their 
payment.  Thomson 's  Estate,  153  Pa. 
Bt.  332,  £6  Atl.  652,  653;  Oliver's  Es- 
tate, 136  Pa.  St.  43,  9  L.  B.  A.  421, 
20   Am.  St,  Kep.  894,  20  Atl.  527. 

Profits  made  by  a  bank  on  the  sale 
of  coal  lands  bought  by  it  like  any 
other  assets  belong  to  tbe  life  ten- 
ant. Miller  V.  Payne,  150  Wis.  354, 
136  N.  W.  811. 

In  In  re  James,  146  N.  Y.  78,  48  Am. 
fit.  Eep.  774,  40  N.  E.  S76,  aff'g  78 
Hun  (N.  T.)  121,  28  N,  Y.  Supp.  992, 
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or  in  the  bosiness  of  manufactarin^  standing  timber,  in  which  its 
capital  is  invested,  into  lumber  and  selling  the  latter,**  And,  there 
was  a  like  decision  where  a  manufaxjturing  corporation  sold  patent 
rights  in  which  a  part  of  its  capital  had  been  invested,  and  castings, 
and  declared  a  dividend  in  cash  out  of  the  proceeds.**  But  there  seems 
to  be  some  authority  to  the  effect  that  where  the  trust  property  is  of 
a  wasting  nature,  such  as  mining  stock  or  land  stock,  the  life  tenant 
will  be  entitled  to  receive  only  the  current  rate  of  interest  on  the 
value  of  the  trust  proiperty,  and  the  remainder  of  the  dividends  will 
become  a  part  of  the  principal  of  the  trust  fund,  to  be  invested 
anew  by  the.  trustee,  in  the  absence  of  a  clear  expression  of  the 
testator's  intention  to  the  contrary."' 

g3722.  — Accumulations  of  Burpliu;  invested  inrpliu.  Ths  fact 
that  profits  are  not  immediately  distributed  in  dividends,  hut  are  per- 
mitted to  accumulate  in  the  form  of  surplus,  does  not  entitle  the  capital 
interest  to  them  as  an  accretion  to  capital  when  they  are  subsequently 
distributed  in  the  form  of  dividends,"  at  least  unless  they  have  been 


tate  after  tbe  death  of  the  testator, 
that  it  Bold  property  from  time  to 
time  vihen  it  could  io  so  to  advan- 
tage, and  that  its  sole  purpose  whs 
to  close  out  all  the  properties  as  hood 
as  practicable,  distribute  the  proceeds 
among  its  stockholdeis,  and  dissolve 
the  corporation. 

In  Ex  parte  Humbird,  114  Md.  627, 
80  Atl.  209,  it  was  lield  that  a  divi- 
dend declared  out  of  the  proceeds  of 
the  sale  at  timber  land  was  capital 
although  the  corporation  had  power 
under  its  charter  to  buy  and  sell  land 
and  growing  timber  for  a  profit,  it  ap- 
pearing that  it  had  never  engaged  in 
the  business  of  doing  so. 

*8  Washington  County  Hospital 
Aas'n  V.  Hagerstown  Trust  Co.,  124 
Md.  1,  L.  B.  A.  1915  A  738,  91  Atl. 
787. 

W  Harvard  College  v,  Amory,  9 
Pick.  (Mass.)  44€.  See  also  In  re 
James,  146  N.  T.  78,  48  Am.  St.  Eap. 
774,  40  N.  E.  876. 

BO  See  Estate  of  Wells,  156  Wis. 
294,  144  N.  W.  174. 

61  Oonnocticut.    Boardman  v.  Board- 


man,  78  Conn.  451.  12  L.  R.  A.  (N. 
S.}  779,  62  Atl.  339;  Smith  y.  Dana, 
77  Conn,  543,  69  L.  B.  A.  76, 107  Am. 
St.  Rep.  51,  60  Atl.  117. 

DaUwaiBL  Bryan  v.  Aiken,  86  Atl. 
674,  rev'g  —  Del.  Ch.  — ,  88  AtL  817. 

0«urgl&.  Jackson  v.  Maddox,  136 
Ga.  31,  Ann.  Cas.  1912  B  1216,  70  B. 
E.  865;  Milten  v.  Guerrard,  87  Ga. 
284,  44  Am.  Bep.  720. 

Hu^and.  Thomas  v.  Gregg,  78 
Md.  545,  44  Am.  St.  Bep.  310,  38  AtL 
565. 

Matatuhnsatts.  Gray  v.  Hem  en- 
way,  206  Mass.  126,  138  Am.  St.  Bep. 
377,  92  N.  E.  31. 

ir«w  Hampglilift.  Lord  v.  Brooks, 
52  N.  H.  72. 

New  Tort  Robertson  v,  De  Brula- 
tour,  188  N.  Y.  301,  80  N,  E.  »38,  aff 'g 
111  App.  Div.  882,  BS  N.  T.  Sopp.  15; 
McLooth  v.  Hunt,  154  N.  T.  179,  39 
L.  B.  A.  230,  48  N.  E.  548,  aff'g  92 
Hun  607,  38  N.  T.  Supp.  1146. 

In  Richardson  v.  Bicbardson,  75  Me. 
570,  46  Am.,  Bep.  42g,  it  was  held 
that  where  a  so-called  "renewal 
fund"   of   a   gaslight   company   was 
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permanently  capitalized."  And  thia  has  been  held  to  be  true  althon^ 
BQch  accumulated  surplus  haa  been  invested  in  permanent  works,  prop- 
erty, improvements,  or  acquisitions  or  business  extensiixia.'*   ""When 


distributed  smong  its  stOckholderB  in 
the  form  of  cash  dJvideadB,  BQch  divi- 
dends belonged  to  tlie  life  tenant. 

In  Quinn  v.  Safe  Deposit  ft  Trust 
Co.,  93  Ud.  ess,  63  L.  B.  A.  169,  48 
Atl.  835,  the  whole  of  9  dividend  de- 
clared ont  of  a  nuking  fund  which 
bad  been  Mcnmnlated  mostly  during 
the  lifetime  of  the  te«t&tor  was  held  to 
be  ineome  and  to  belong  to  the  life 
tenant. 

SB  Hazeltine  v.  Belfast  ft  M.  L.  R. 
Co.,  70  Ue.  411,  416,  1  Am.  8t.  Bep. 
330,  10  Atl.  3£S. 

The  corporation  has  the  undoubted 
right  to  withhold  the  earnings  and  to 
capitalize  them  permanentlT'  if  it 
deems  it  neeeeeary  or  proper  in  the 
eondnct  of  ite  busiuesa  to  do  so.  In 
detennining  whether  this  haa  been 
done  the  court  maj  eonaider  the  na- 
ture and  character  of  the  entire  trans- 
action, and  neeessarily  the  Intention 
of  the  company  is  a  very  material  ele- 
ment  of  the  transaction.  Bryan  v. 
Aiken,  —  Del.  — ,  S6  Atl.  674,  rev'g 
—  Del.  Ch.  — ,  82  Atl.  817. 

"When  it  Is  possible  for  the  court 
to  aecertain  to  any  certainty  whether 
the  distribution  in  the  stock  dividend 
includes  net  earnings,  and,  if  so,  what 
proportion,  and  also  whether  such 
earnings  were  intended  to  be  made  a 
part  of  the  capital  or  meroly  to  be 
used  temporarily  with  the  intention 
on  the  part  of  the  directors  of  refund- 
ing them  to  the  shareholders  as  in- 
eome, we  think  it  is  the  dutj'  of  the 
eourt  to  made  such  'investigations  and 
dispose  of  the  stock  in  an  equitable 
way  between  the  tenants  for  life  and 
the  remaindermen."  Thomas  v.  Qrcgg, 
78  Md.  «46,  44  Am.  St.  Hep.  310,  28 
Atl.  565. 

a*  Thomas  v.  Gregg,  78  Md.  545,  44 
Am.  at.  Bep.  310,  2S  Atl.  565;  Bobert- 

618: 


SOB  V.  De  Brulatour,  188  N.  Y.  301,  80 
N.  B.  938,  aff'g  111  N.  Y.  App.  Div. 
882,  98  N.  T.  Supp.  15.  See  alao  Poole 
V.  Union  Trust  Co.,  161  Uich.  163,  157 
N.  W.  430. 

"It  may  bo  regarded  as  settled 
law,  we  think,  that  although  a  cor- 
poration has  the  right  to  set  apart  or 
reserve  a  portion  of  its  net  eamingR 
for  a  period  of  years,  and  treat  them 
as  capital,  retaining  them  in  its  treas- 
nry,  or  expending  them  in  the  por- 
chaae  of  aecuritiee,  or  real  estate  for 
the  company,  yet  if  it  subsequently 
divides  such  net  earnings  among  the 
stockholders  by  declaring  a  dividend 
in  cash,  in  stock,  or  in  both,  based 
upon  such  earnings,  it  is  a  distribu- 
tioa  of  profits."  Bryan  v.  Aiken,  — 
Del.  — ,  86  Atl.  674,  rev'g  —  Del.  Ch. 
— ,  82  AU.  817.  In  thia  case  accumu- 
lated profits  were  held  not  to  have 
been  capitalized  by  appropriating 
them  to  permanent  improvements.  It 
wag  said  that  in  view  df  the  fact  that 
the  company  atill  regarded  the  fund 
as  net  earnings  and  sought  to  dis- 
tribute it  as  such,  it  was  reasonable 
to  believe  that  the  appropriation  of 
them  was  more  in  the  nature  of  a 
loan  or  temporary  use  than  a  perma- 
nent capitalization. 

Profits  which  are  so  invested  do  not 
thereby  become  permanent  additions 
to  capita]  beyond  the  recall  of  the 
directors  and'  possessing  the  quality  of 
capital  in  the  strict  sense,  and  when 
the  property  in  which  they  are  invest- 
ed is  sold,  and  the  proceeds  are  dis- 
tributed by  way  of  a  cash  dividend, 
such  dividend  goes  to  the  life  tenant 
rather  than  to  the  remainderman. 
There  is  nothing  in  the  nature  of  a 
liquidation  or  a  return  of  capital  to 
the  stockholders  in  such  a  transac- 
tion.    Smith  V.  Dana,  77  Conn.  543, 
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the  nenssity  for  Ac  reserratioD  ceases,  and  the  reserve  fund  is  divided 
Kotoag  the  shareholders,  the  qaesti<Mi  whether  it  was  income  or  capital 
depends  nptm  its  origin  for  their  source  is  not  changed  by  the  delay 
in  distribation.  If  it  was  originally  taken  from  the  net  earnings  it 
belongs  to  the  tenant  tor  life  if  distribated  in  his  lifetime."**  "In 
sach  case  the  accnmnlated  income,  as  well  as  the  seenrities  and  real 


m  Alt.  117.  la  tlua  ease  it  wbs  w 
held  in  Tcspccl  t«  the  distribntion  of 
the  procceils  a/  the  lale  of  ui  eleetrie 
fi^t  x>4  ^a  flMat  which  h*d  been 
operated  br  a  eorpcnatiMi,  bat  was 
takea  aver  by  a  city  aader  the  power 
of  eMiseat  doasia.  In  the  eoorM  of 
its  opiaioB  im  this  case  the  court  sajv: 
"The  quality  mad  iBcidpota  of  aur- 
plns,  baireTer  iavested  or  emplojad, 
are  aot  the  sanie  as  those  of  capital 
withia  tke  stTict  mcaiiiB^  of  that 
word.  Capital,  in  that  sense,  eoiuti- 
totes  a  fmd  so  set  apart  and  deroted 
to  the  eorpdrate  uses  and  the  secoritT 
of  creditors  that  the  law  jealously 
guards  it  from  the  encroachment  of 
direetOTS  ia  the  declaration  of  divi- 
dends. It  is  placed  beyond  their 
reaeh  for  that  purpose,  and  no  way  is 
left  open  to  them  to  retnm  it  to  the 
share  owaera.  Its  dedication  is  irre- 
Toeable,  and  it  must  ever  remaia  a 
fond  held  in  trust  for  creditors,  un- 
ices some  judicial  or  other  process  an- 
tfaorized  by  legislation  interrenea.  Of 
it.  it  maj  well  be  said.  'Once  capital 
afwaTs  cspitaL'  It  is  not  »o  of  ondis- 
tribnted  profits  or  snrplus  in  aay  form. 
They  may  be  eflectoally  de-licaled  to 
corporate  uses  Aroagh  the  proecAes 
of  a  slock  dividend,  bat  until  so  dedi- 
cated they  are  not  removed  from  the 
rea^b  and  eonirol  of  directors.  The 
manner  of  n;i'iza:ioB  mav  be  changed, 
investments  altered,  permanent  prop- 
erty soid  and  turned  into  cash,  and 
expcrizental  or  other  enterprises 
abaz'ioned  with  a  rea'izatioa  upon  the 
investzenls  therein,  all  at  the  di»^re- 
tion  of  directors,  w::h  no  soi^h  artifi- 
ce eoEse"i^ff=^e  ttat  the  asets  thus 
emfloyed    change    their   character    as 


the  result  of  the  proeesa.  Investment 
in  permanent  narks  does  not  and 
ought  not  to  capitalize.  Directors  can 
in  their  discretion,  fairly  exercised, 
withhold  profits  and  employ  thsm  in 
the  coo  duct  or  enlargement  of  busi- 
ness. Bj  the  same  right  they  ought 
to  be  able  to,  and  can,  withdraw  from 
any  actioa  which  wiU  enable  the  as- 
sets thns  employed  to  be  retomed  to 
their  original  coDilitioa  as  funds  avail- 
able for  distribution  to  those  to  whom 
they  night  have  been  originally  divid- 
ed as  dividends.  Capital  of  this  kind 
does  not  bear  the  perpetual  stamp  of 
capital.  It  simply  constitutes  a  por- 
tion of  the  corporate  assets  which  are 
within  the  discretionary  control  of 
the  direetors,  which  they  may  nse  for 
the  corporate  advantago  in  snch  wavs 
as  have  the  approval  of  their  judg- 
ment, or,  if  that  conrse  seems  wiser, 
cMse  nrittg  aad  by  proper  action  «ritfa- 
draw  from  the  corporate  resources." 

Dividend  ^ligations  and  eertifi- 
eatea  of  indebleJness,  avowedly  Is- 
saed  to  make  good  to  shareholders 
earnings  made  after  the  creation  of 
the  trust,  wfaidi  from  vear  to  year, 
instead  of  being  distributed  as  divi- 
dends, have  been  applied  to  the  per- 
manent improvement  and  betterment 
of  the  properties,  belong  to  the  life 
tenant,  where  it  is  not  shown  that 
issuing  them  lessened  the  valoe  of  the 
stock  below  Whaf  it  was  at  the  time 
of  the  creation  of  the  trusL  Borer's 
Appeal.  224  Pa.  1+4,  73  AIL  320;  In 
re  Kobinson's  Trust,  !1$  Pa.  4S1,  67 
All.  T75. 

HBryan  v.  Aiken.  —  DeL  — ,  « 
A;l.  «:4.  rev'g  —  Pel.  Ch.  — ,  82 
All.  $17.  quoted  with  approval  in  In 
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estate  purchased,  are  all  assets  of  the  corporation,  but  the  earnings 
are  not  regarded  as  capital  although  they  may  have  been  treated 
by  the  corporation  as  such  prior  to  the  distribution."  "* 

These  rules  are  equally  applicable  where  such  surplus  is  dis- 
tributed in  the  form  of  stock  dividends  in  those  states  where  no 
distinction  is  made  between  cash  and  stock  dividends,  in  so  far  as  the 
respective  rights  of  the  life  beneficiary  and  remainderman  are  con- 
cerned,'" while  the  contrary  would  of  course  be  true  in  those  jurisdic- 
tions adopting  the  Masisachusetts  rule  under  which  all  stock  dividends 
go  to  the  remainderman." 

§  3723.  —  Dividends  in  bonds  or  certificates  of  indebtedness.  Divi- 
dends declared  out  of  profits  go  to  the  person  entitled  to  the  income 
and  profits  of  shares,  although  they  are  paid,  not  in  cash,  but  in 
bonds  of  the  company  or  certificates  of  indebtedness,*'  or  notes,'*  or 
in  certificates  of  deposit  of  the  bank  declaring  the  dividend.** 

But  a  distribution  to  stockholders  in  the  form  of  corporate  bonds, 
running  for  a  definite  period,  and  which  are  its  unlimited  obligations 
and,  as  such,  a  charge  upon  all  its  assets,  is  not  the  declaration  of  a  cash 
diridend,  and  hence  bonds  so  distributed  belong  to  the  remainder- 
man and  hot  to  the  life  tenant.'^  And  a  dividend  in  bonds  which  in 
part  represents  earnings  and  in  part  the  increased  or  enhanced  market 

re  HeatiHi's  Estate,  69  Vt.  550,  L.  B.  BBJaehMn  t.  Haddox,  136  Oa.  31, 

A.   191SD  201,  96   Ail.  21.     And   Bee  Ann.  Cas.  1912  B  1216,  70  8.  E.  865;   - 

to  the  same  effect.  Lord  v.  Brooki,  52  HUleu  v.  Ouerrard,  67  Qa.  2S4,  44  Am. 

X.  H.  73.  Bep.   720;    Atlantic   Coart   Line   Divi- 

Of  course  the  mle  of  apportionment  dejiA  Gasea,  102  Md.  73,  61  Atl.  295; 
of  dividends  between  life  tenant  and  Thayer  y.  Burr,  201  N.  T.  155,  94  N. 
remainderman  would  apply  to  such  E.  604,  modifying  134  N.  T.  App.  Div. 
dividends  in'tbose  states  where  it  ob-  8SS,  119  N.  Y.  Bnpp.  755;  In  re  Bald- 
tains,  if  the  aorplos  was  accumulated  win,  74  N.  Y.  Misc.  341,  133  N,  T. 
partly  before  and  partly  after  the  tea-  Supp,  1109;  Beyer's  Appeal,  224  Pa. 
tator'H  deatli.    See  i  3717,  Bupra.  144,    73    Atl.    320;    In    re   Bobinson's 

BB  Bryan  v.  Aiken,  —  Del. —,  86  Atl.  Trust,  218  Pa.  481,  67  Atl.  775. 

674,  rev'g  —  Del.  Ch.  — ,  82  Atl.  817.  lUIf   declared  and  paid  out   of   an 

Bfl  Bryan    v.   Aiken,  —   Del.  — ,   86  accumulated  surplus  of   net   earnings, 

Atl.  674,  rev'g  —  Del.  Cb.  — ,  82  Atl.  it  Is  a  cash,  and  not  s.  stock,  dividend 

817;   Thomas   v.   Oregg,   76   Hd.   545,  though  it  is  payable  in  the  notes  of 

44   Am.   St.   Bep.   310,   38    Atl.   565;  the  company   rather    than   in  actual 

McLouth  V.  Hunt,  154  N.  Y.  179,  39  money.    Boston  Safe  Deposit  4  Trust 

L.  E.   A.  230,  48  N.  E.   548,  all'g  92  Co.  v.  Adams,  219  Mass.   175,  106  N. 

Hun  {N.  Y.)  "607,  38  N.  Y.  Supp.  1146.  E.  590. 

For  states   in   which  no  distinction  «0  Humphrey  v.  Lang,  168  N,  C.  601, 

is  made  between  stock  and  cash  divi-  L.  E.  A.  1916  B  626,  86  S.  E.  526. 

dends,  see  S  3716,  supra.  Si  Bishop   v.  Bishop,   81   Conn.  509, 

i»6ee  S  3714,  supra.  71  Atl.  583. 
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value  of  securities  held  by  the  corporatioD  will  be  apportioned  be- 
tween the  life  tenant  and  the  remainderman."' 


g  3724.  —  ^Bigbt  to  snbiciibe  for  shares,  etc.,  and  proceeds  of 
sale  thereof.  According  to  the  weight  of  authority,  where  the  capital 
stock  of  a  corporation  is  increased  under  legialative  authority,  the 
privilege  or  right  which  the  ahareholdera  have  to  eubscribe  for  the 
new  shares  is  appurtenant  to  the  original  stock,  and  does  not  belong 
to  the  person  entitled  to  the  income  of  the  shares."   And  if  such 


M  Thayer  v.  Bnrr,  201  N.  T.  155, 
94  N.  E.  604,  modifying  134  N.  T. 
App.  Div.  88S,  119  N.  Y.  Supp.  753. 

flS  OonnMUciit.  Brialey  t.  Qtov,  60 
Conn.  66,  47  Am.  Bep.  618. 

CUnols.  De  Koven  v.  Alsop,  205 
III.  309,  63  L.  E.  A.  587,  68  N.  E.  930, 
afl'gl07  ni.  App.  IBO. 

Imn.  Lauman  v.  Foeter,  157  Iowa 
275,  50  L.  E.  A.  (N.  S.)  531,  135  N. 
W.  14. 

EMitucky.  Hite's  Devisees  t. 
Kite's  Ei'r,  83  Ky.  357,  19  L.  E.  A. 
173,  40  Am.  St.  Rep.  189,  20  a.  W. 
778. 

MMsacIiiuettS.  Hyde  v.  Holmes, 
198  Mass.  2«7,  84  N.  E.  318;  Davu  v. 
Jackson,  152  Mass.  58,  23  Am.  St. 
Bep.  801,  25  N.  E.  21.  See  also  Tre- 
fry  T,  PutnaJti,  116  N.  E.  904, 

New  Jerwy.     Ballantine  v.  Toung, 
79  N.  J.  Eq.  70,  81  Atl.  119;  Brown 
Brown,  72  N.  J.  Eq,  667,  65  At!.  739. 

Now  YorlE,  Bobortson  v.  De  Brula- 
tour,  18^  N.  T.  301,  80  N.  E, 
afF'g  111  App.  mv.  882,  98  N.  Y.  Supp. 
15;  Id  re  Kernoehan,  104  N.  Y.  618, 
11  N.  E.  149. 

PemuylvaiilA.  Eisner's  Estate,  175 
Pa.  St.  143,  34  Atl.  577;  Thomson's 
Estate,  153  Pa.  St.  332,  26  Atl.  652, 
653;  Biddle's  Appeal,  99  Pa.  St.  278. 

BhOd«  Island.  Greene  v.  Bmitb,  17 
a.  I.  28,  19  AU.  1081. 

"We  are  of  the  opinion  that  the 
value  of  the  rights  to  subscribe  for 
an  increase  of  stock,  to  be  issued  by 
a  corporation  under  such  conditions, 
must  be  treated  aa  property  capital- 


ized by  the  corporation.  The  value  of 
the  new  stock  is  mad«  up  of  the  par 
value  which  ia  paid  in  by  the  sub- 
Bcrlber,  and  an  additional  aum  eqnal 
to  the  difference  between  its  par 
value  end  its  market  value.  This  ad- 
ditional sum  inheres  in  the  new  stock 
to  he  issued,  and  is  a  part  of  the  capi- 
tal of  the  corporation.  It  cannot  be 
used  or  availed  of  otherwise  than  as 
a  mere  right  or  privilege,  except  in 
connection  with  the  ownership  of  the 
new  stock,  which  is  capital.  An  in- 
crease of  capital  fcy  the  corporation, 
which  represents  not  only  the  amount 
then  paid  in,  tiut  also  a  valae  neeea- 
aarily  included  in  the  capital  because 
the  stock  is  worth  more  than  its  par 
value,  is  in  the  nature  of  a  stock 
dividend  by  the  corporation,  to  the 
amount  of  this  additional  value  repre- 
sented by  the  rights  to  subscribe." 
Hyde  v.  Holmea,  198  Ma*.  287,  84  N. 
E.  31S. 

"This  right  stands  upon  a  different 
footing  from  the  claim  to  a  stock  divi- 
dend. It  ia  -a  mere  incident  of  the 
old  stock.  It  is  a  right  appurtenant 
to  it,  and  as  such,  is  a  part  of  the 
capital.  It  cannot  be  fairly  consid- 
ered as  income,  but  is  inherent  in  the 
shares  of  stock  in  their  creation. 
While  the  value  of  the  right  must  de- 
pend essentially  upon  the  sncceaa  of 
the  business  of  the  company,  this 
doea  not  alter  the  nature  of  the  right, 
and  the  stock  ia  properly  a  part  of 
the  corpus  of  the  estate  of  the 
owner."     Hite's  Devisees  v.  Bite's 


d  by  Google 


Ch.561 


Stock  and  Stoceholdebs 


[§3724 


right  aod  privilege  is  aold  by  a  trustee  who  holds  shares  on  which  a 
person  is  entitled  to  the  income  for  life,  the  proceeds  of  the  Bales  go, 
not  to  the  life  tenant,  but  to  the  remainderman.** 

In  New  Hampshire  it  is  held  that,  in  the  absence  of  evidence  show- 
ing the  fact,  there  is  a  presumption  that  the  right  to  take  new  stock, 
if  of  value,  or  the  proceeds  of  the  saJe  thereof,  is  capital  and  belongs 


Ei'r,  93  Ky.  257,  19  L.  B.  A.  173, 
40  Am.  St.  Hep.  189,  20  8.  W.  778.       . 

Where  a  corporation,  having  a  sur- 
plus of  earnings,  increased  its  stock, 
and  permitted  the  Btockbolders  to 
subscribe  at  par  for  as  man;  ebares 
as  they  held  of  the  old  stock,  and  an 
estate  holding  one  hundred  shares  sold 
sixty  of  the  options,  with  which  it 
purchased  forty  new  shares,  it  was 
held  that  these  were  capital,  and  not 
income,  under  a  will  bequeathing  the 
stock  subject  to  a  life  use  of  the  in- 
come. Moss'  Appeal,  83  Pa.  8t.  S64, 
24  Am.  Bep.  164. 

M  Connecticut.  Brinley  v.  Gron,  50 
Coon.  66,  47  Am.  Bep.  618. 

niinols.  De  Koven  v.  AUop,  205 
lU.  309,  83  L.  B.  A.  567,  68  N.  E.  930, 
aff'g  107  m.  App.  190. 

Iowa.  Laumaa  v.  Foster,  157  Iowa 
27S,  50  L.  B.  A.  (N.  S.)  531,  135  N. 
W.  14. 

MawaflmiMrtta  Hyde  v.  Holmes, 
198  Mass.  287,  84  N.  E.  318;  Davis  v. 
Jackson,  152  Moss.  68,  23  Am.  St. 
Bep.  801,  25  N.  E.  21;  Atkins  v,  Al- 
bree,  12  Allen  359. 

N«w  Jersey.  Brown  v.  Brown,  72 
N.  J.  Eq.  667,  65  Atl.  739. 

New  York.  Robertson  v.  De  Brula- 
tour,  188  N.  T.  301,  80  N.  E.  9.18, 
sBf'g  111  App.  Div.  88S,  98  N.  T.  Supp. 
15. 


Eisner's  Estate,  175 
Pa.  St.  143,  34  Atl.  577;  Biddle's  Ap- 
peal, 99  Pa.  St.  278;  Moss'  Appeal, 
63  Pa.  et.  2e4,  24  Am.  St.  Bep.  164. 

Bliode  laUnd.  Greene  t.  Smith,  17 
E.  I.  28,  19  Atl.  1091. 

In  Biddle  's  Appeal,  99  Pa.  fit.  278, 
it  was  held  that  where  a  corporation 
ineieased  Its  capital  stock  by  offering 
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to  stockholders  the  option  of  subscrib- 
ing at  par  to  the  stack,  in  the  propor- 
tion of  one  fihare  for  every  two  shares 
held,  the  proceeds  of  a  sale  of  an  op- 
tion by  one  holding  stock  in  trust  to 
collect  the  income  for  the  use  of  an- 
other for  life  are  to  be  aecounted 
capital,  and  not  income,  in  so  far  aq 
they  relate  to  the  beneficiary. 

But  in  Wiltbank's  Appeal,  64  Pa, 
6t.  256,  3  Am.  Bep.  586,  it  was  held 
that,  where  a  corporation  ordered  a 
distrihution  of  increased  stock  to 
stockholders  on  the  payment  of  so 
much  per  share,  and  one  holding  stock 
in  trust  to  pay  the  income  to  another 
for  life  sold  the  privilege  to  sabscribe, 
the  proceeds  of  srfe  should  be  re- 
garded as  income,  and  not  aa  capital, 
where  there  was  no  eerioas  diminu- 
tion in  the  value  of  old  stock  caused 
by  the  new  issue.  And  the  same  was 
held  to  be  true  of  a  profit  realized  by 
a  sale  of  stock  purchased  by  the  tras- 
tee  under  such  &  right  with  his  own 
money. 

In  Eisuer's  Estate,  17^  Pa.  St.  143, 
149,  34  Atl.  577,  it  is  said:  "Wilt- 
bank's  Appeal  has  never  been  over- 
ruled, although  it  has  not  been  fol- 
lowed where  the  subscribers  acquired 
their  right  as  sueh  by  reason  of  their 
being  already  holders  of  stock,  the  in- 
trinsic value  of  which  would  manifest- 
ly be  impaired  by  increawng  the  num- 
ber of  stockholders." 

In  Moas'  Appeal,  83  Pa.  St.  264,  24 
Am.  Bep.  164,  Wiltbank's  Appeal  is 
distinguished  on  the  ground  that 
there  was  no  serious  diminution  of 
the  value  of  the  old  stock  caused  by 
the  new  issue. 
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to  the  corpus,  and  tliat  it  will  be  so  treated,"  but  that  if  it  appears 
that  such  rights  represent  surplus  earnings,  tbey  will  be  regarded  as 
a  distribution  of  income." 

In  Wisconsin  it  has  been  h^d  that  where  such  rights  accruing  cm 
stock  purchased  by  the  trustees  in  part  represent  surplus  earnings 
and  undivided  profits,  the  proceeds  of  their  sale  should  ordinarily  be 
divided  between  corpus  and  income  in  the  proportion  that  the  amount 
of  such  surplus  and  profits  existing  at  the  tame  when  the  stock  was 
acquired  bear  to  the  amount  existing  when  the  stock  was  increased,  but 
that  when  no  sufliicicnt  data  upon  which  to  make  the  division  are 
furnished  to  the  court,  the  whole  amount  will  be  treated  as  ordinary 
profit  on  investment  made  by  the  trustees.  And  it  has  also  been  held 
in  that  state  that  where  it  is  not  shown  whether  the  corporation  had 
any  surplus  or  undivided  profits,  or  the  amount  of  its  original  stock 
■  or  the  amount  of  the  increase,  it  will  be  presumed  that  the  proceeds 
of  the  sale  of  such  rights  represent  good  will  or  other  increment  to  the 
ori^nal  capital  of  the  corporatioo,  increasing  the  value  of  the  shares 
above  the  value  at  which  they  were  offered  to  the  stockholders  to 
this  extent,  and  that  therefore  the  money  so  received  belongs  to 
corpus." 

Whert  th©  trustee  takes  the  new  stock,  pays  for  it  out  of  the  prin- 
cipal of  the  trust  fund,  and  afterwards  sells  it,  the  profits  are  cap- 
ital to  be  added  to  the  trust  fund  for  the  benefit  of  the  remainderman.** 
The  trustee  has  no  right  to  use  cash  dividends  in  purchasing  the  new 
stock,**  and  if  he  does  so  the  stock  so  purchased  will  be  regarded  as 
a  dividend  as  between  the  life  tenant  and  the  remainderman  to  the 
extent  that  the  dividend  so  applied  belonged  to  the  former.™   But  any 

«•  Holbrook  T.  Holbrook,  74  N.  H.      at  par  is  a  valaable  right.    PeJrce  v. 
201,  12  L.  B.  A.   (X.  8.)   788,  66  Atl.       Burrougiis,  58  N.  H.  302. 
124;  Walker  v.  Walker,  6S  N.  H.  407,  MHoH>rook  v.   Eolbrook,  74  N.  H. 

39  Atl.  432;   Law  v.  Alley,  67   N.  H.      201,  12  L.  E.  A.   (N.  8.)   788,  66  Atl. 
93,  29  Atl.  636;  Feirce  v.  Burroughs,      124. 
58  N.  H.  302,  erin  re  Barron's  Will,  163  Wis.  275, 

"The  capital  in  the  haads  of  the      155  N.  W.  10S7. 
executor  existed  before  the  iucoroe  of  AS  Laaman  t.  Poster,  157  Iowa  275, 

that  capital;  and  in  the  absence  of  all  50  L.  B.  A.  (N.  S.)  531,  135  N.  W.  U. 
evidence  on  the  question  whether  a.  »Hyde  v.  Holmes,  198  Mass.  237, 
certain  fund  or  piece  of  property  in      84  N,  E,  316. 

his  hands  is  capital  or  income  the  pre-  TOWhere  a  corporation  increases  its 

sumption  of  fact  is  that  it  is  capi-  stock  and  gives  existing  stockholders 
tal."  Law  V.  AII«}',  67  N.  E.  93,  29  the  right  to  subscribe  to  the  increase 
AU.  636;  Peirce  v.  Burroughs,  SS  N.  in  proportion  to  their  holdings,  and 
E.  302.  at  the  same  time  declares  a  dividend 

Where  the  new  shares  are  worth  and  provides  that  the  right  to  sub- 
more  than  par,  the  right  to  buy  them      scribe  to  the  new  stock  and  the  right 


d  by  Google 


Ch.56] 


Stock  and  Stockholders 


usm 


profit  made  out  of  the  transaction  belongs  to  the  remaindeniian.  So  if 
the  stock  is  worth  a  premium  and  the  right  is  to  subscribe  for  It  at  par, 
the  premium  belongs  to  him.  And  if  the  stock  is  retained  by  the 
trustee  under  such  circumstances,  the  -life  tenant  is  entitled  to  a 
tharge  upon  it  for  such  part  of  the  cash  dividend  used  in  its  purchase 
as  belonged  to  him,  and  so  much  of  it  as  may  be  necessary  may  he 
sold  to  satisfy  such  charge.^'  Or  if  the  trustee  bad  on  hand,  at  thp 
time  when  the  dividend  was  declared  and  the  stock  increased,  sufficient 
cash  funds  belonging  to  the  principal  of  the  trust  fund  to  have  paid 
for  the  stock,  and  still  has  such  cash  at  the  time  of  the  decree,  he  may 
be  required  to  devote  it  to  that  purpose,  and  to  pay  the  amount  of 
the  dividend  to  the  life  tenant,  with  a  proper  adjustment  of  the 
income  that  has  since  accrued  and  of  interest,  as  if  the  dividend  had 
been  paid  to  the  life  tenant  when  it  was  declared.™  Similarly,  if  the 
trustee  has  no  right  to  retain  the  stock  under  the  instrument  creating 
the  trust,  and  therefore  sells  it,  the  life  tenant  is  entitled  to  an  amount 
of  the  proceeds  equal  to  his  share  of  the  dividend  used  in  the  purchase 
of  the  stock,  and  the  balance  is  to  be  treated  as  capital."  If,  on  the 
other  hand,  the  right  has  been  exercised  by  the  life  tenant,  he  will  be 
required  to  account  for  tiie  profit  as  a  part  of  the  capital  of  the 
estate.'* 


to  receive  the  dividend  stiftll  ftcerne 
•imaltan^ODBlj,  and  the  trustee  sub- 
scribes for  bis  prr^DrtJOD  of  the  new 
etork  and  pays  for  it  with  the  divi- 
dend, such  stock  will  he  regarded  as 
a  dividend  aa  between  the  life  tenant 
and  remainderman.  Brown  v.  Brown, 
72  N.  J.  Eq.  667,  65  Atl.  739. 

If  Btoekboldprs  are  given  the  right, 
at  their  elertioo,  to  take  the  amount 
of  a  dividend  in  cash  or  to  applj  it 
to  the  purchase  of  new  stock  at  par, 
and  a.  trustee,  who  has  no  ri^t  to 
invest  the  trust  fund  in  stock,  takes 
the  new  atoek  at  the  request  and  for 
the  benefit  of  the  Hfe  tenant,  and 
aa  her  agent,  the  stock  belongs  to  her. 
Cox  V.  Qaulbert's  Trustee,  148  Ky. 
•407,  147  8.  W,  2S. 

If   the   ilividpnd   used  by  the  trus- 
tees in  the  purchase  of  the  new  stock 
ii   apportionable  between  capital  and       K 
income,    the   proceeds   of   the   sale   of      A 
sDch    stock    must    be    apportioned    in 
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the  same  manner.    In  re  Harteaa,  204 

N.  Y.  292,  &7  N.  E.  726,  modifyinsf 
142  N.  Y.  App.  Div,  904,  126  N.  Y. 
Supp.  1131. 

See  also  dictum  to  this  effect  in 
Lauman  v.  Poster,  157  Iowa  £75,  50 
U  B.  A.  (X.  3.)  531,  135  N.  W.  14. 

TlBallantine  v.  Young,  79  X.  J. 
Eq.  70,  81   Atl.  119. 

78  Hyde  V.  Holmes,  198  Mass.  237, 
84  N,  E.  318. 

TBMalam  v.  Kitchens,  L.  R.  [18941 
3  Ch.  Div.  578. 

T4The  life  tenant  should  not  be  re- 
quired to  restore  stock  received  by 
him  under  such  ilgbts,  but  its  value 
should  be  ascertained  as  of  the  time 
when  the  rights  were  given,  and  the 
life  tenant  required  to  account  for 
the  profit  as  a  part  of  the  capital  of 
the  eetate.  Hite'a  Devisees  v.  Kite's 
Kx  'r,  93  Ky.  2.)7,  19  L.  B.  A.  173,  40 
Am.  St.  Eep.  139,  20  8.  W.  778. 
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Tlie  life  tenant  is,  of  course,  entitled  to  the  income  irom.  such  accre- 
tioua  to  the  corp^is." 

Other  options  and  privileges  appurtenant  to  the  stock,  such  as  an 
option  or  privilege  to  subscribe  for  a  porchase  stock  or  bonds  in 
another  corporation,  are  generally  held  to  be  a  part  of  the  corpus  of 
the  estate,  and  to  belong  to  the  remainderinan.'*  But  there  is  anthority 
to  the  effect  that  the  proceeds  of  the  sale  of  a  right  to  subscribe  to 
the  stock  of  another  corporation  is  income  and  not  principal,  and 
belongs  to  the  life  tenant."  And  where  such  .a  right  is  exercised  by 
the  trustee  and  the  stock  is  paid  for  out  of  a  ca^  dividend  which  is 
apportionable  between  tiie  life  tenant  and  remainderman  the  stock 
belongs  to  them  in  the  same  proporticm.''' 

-  §  3725.  —  Proceeds  of  shares  sold.  When  a  trust  fund,  the  pro- 
ceeds or  income  of  which  la  to  be  paid  to  one  person  for  life,  with  re- 
mainder to  another,  is  invested  in  shares  of  stock,  and  the  stock  is  sold, 
the  proceeds  of  the  sale  are  principal,  and  do  not  go  to  Hxe  life  bene- 
ficiary, except  in  so  far  as  they  represent  accumulated  profits,™ 

Since  dividends  belong  to  the  person  who  owns  the  stock  at  the  time 
when  they  are  declared,"  to  entitle  the  life  tenant  to  any  part  of  the 
accumulated  earnings  of  the  corporation,  it  is  essential  that  a  dividend 
he  declared  by  the  corporation  while  the  shares  are  held  in  trust.  If 
no  dividend  is  so  declared,  and  in  the  absence  of  an  express  directim 

n  Hyde  v.  Holmes,  19S  Mass.  297,  given  the  right  to  take  bonds  in  ao- 

S4  N.  E.  318;  Eisner's  Estate,  175  Pa.  other  company  at  par  in  proportion  to 

8t.  143,  34  Atl.  577.  their  holdings,  and  tlie  stock  of  such 

He  is   entitled  to  the  dividends  on  other   company   was   thrown   in   as   a 

the  new  stock  if  the  lights  are  exer-  bonus   to    tboae   who   subscribed    for 

cbed,  or  to  the  income  on  the  pro-  such  bonds,  the  proceeds  of  the  sale 

cceda  of  the  sale  of  such  rights.    Iisu-  ol  snch  right  were  not  income, 

man  v.  Poster,  157  Iowa  275,  50  L.  E.  TSin  re  Stokes'  Estate,  240  Pa.  283, 

A.  (N.  S.)  531,  135  N.  W.  14.  87  Atl.  975;  In  re  Stokes'  Estate,  240 

78  Ballantine  v.  Toong,  79  N.  J,  Eq.  Pa.  277,  87  Atl.  971, 

70,  81  Atl.  119;  In  re  Kernoehan,  104  7»In  re  Kemochan,  104  N.  T.  818, 

N.  T.  618,  11  N.  E.  149.  11  N.  E.  140.     As   to   the  apportion- 

TT Eisner's  Estate,  179  Pa.  St.  143,  ment  in  such  a  case,  the  Stock  being 

34  Atl.  577.     The  reason  given  in  this  sold   cum    dividend,    see   Bnlkeley   v. 

case  for  so  holding  is  that  the  stock  Stephens,  [1S96]  2  Ch.  241. 

held  in    trnst    cannot   be   reduced    in  A  premium   received  npon   the  sale 

value  or   affected  by  the  increase   in  of  shares  held  in  trust  does  not  con- 

the    number    of    aharebolders    of    the  stitnte    income,    but    belongs    to    the 

Other  company.  rorpua  of  the  estate.     Guthrie 'a  Trus- 

In  Thompson's  Estate,  153  Pa,  St.  tee  v,  Akers,  1S7  Ky.  649,  163  8.  W. 

332,  26  AtL  652,  853,  however,  it  was  1117. 

Iteld    that   where    stockholders    were  *0  See  S  3700,  anpra. 
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by  the  testator  to  the  contrary,  the  accumulated  earnings  cannot  be 
rendered  subject  to  appropriation  by  the  life  tenant  as  income  by  a  sale 
of  the  shares  for  that  purpose."  And  hence  an  increase  in  the  book 
value  of  the  shares  between  t^e  creation  of  the  trust  and  the  date  of 
their  sale,  resulting  from  the  action  of  the  directors  in  setting  aside  a 
part  of  the  coTporat«  earnings  to  surplus  is  not  inoom^  but  is  to  be  re- 
garded as  a  part  of  the  corpus  of  the  estate." 

^Vhethe^  or  not  subscription  rights  and  the  proceeds  of  their  sale 
are  to  be  regarded  as  capital  or  income  has  been  considered  in  a 
prior  section." 

g  3726.  —  Method  ol  detonniniiiff  whetlier  dividends  repreieiit  in- 
come <^  ciqiitaL  Under  the  Massachusetts  rule  which  regards  all 
cash  dividends  as  inetune  **  and  all  stock  dividends  as  capital,"  "every- 
thing is  made  to  turn  upon  tie  action  of  the  corporation.""  The 
Supreme  Court  of  the  United  States,  which,  as  we  have  seen,  baa 
adopted  the  Massachusetts  rule,*''  has  said  that  the  question  whether  a 
distribution  of  earnings  "is  an  apportionment  of  additional  stock  rep- 
resenting capital  or  a  division  of  profits  and  income,  depends  upon  the 
substance  and  intent  of  the  corporation,  as  manifested  by  its  vote  or 
resolution."  "  And  this  statement  has  been  quoted  with  approval  by 
some  of  the  courts  which  have  adopted  the  Penn^lvania  or  American 
rule,  and  it  has  been  pointed  out  that  under  it  stock  dividends  which 

UOuthrie's   Tmstae  t.   Akers,   157  See  onaljais  and   criticieni   of   tbU 

E7.  649, 1S3  S.  W.  1117.  eaae  in  Soehnlein   v.  Soehnlein,  146 

ITndistribatMl  Bniptna  aod  undivided  Wis.  330,  131  N.  W.  739,  where  the  ap. 

proflts  eannot  be  regarded  as  inccHiie,  parent  ineoiaiatencies  in  the  opinion 

and  the  life  tenant  is  not  entitled  to  are  pointed  out,  and  it  it  said  that, 

bave  the  sbares  sold  and  to  have  the  "out  at  the  ambiguity  can  be  read, 

difference  between  the  money  invest-  pretty    clearly,    the    idea    that,    pre- 

«d  therein  and  the  selling  price,  repre-  eumptively,  a  stock  dividend  is  to  be 

seating  the  share  of  sneh  surpius  and  regarded   as   capital,   and   b«    to   pass 

profits  apportiouable  to  the  stock  held  *     *     *     to  the  owner  in   remainder, 

in  trust,  paid  to  him.     Tubb  v.  Fow-  acvording   to  the   presumed   intention 

ler,  118  Tenn.  325,  99  8.  W.  968.  of   the   creator   of   the   two  interests, 

SSOnthrie's  Trustee   v.   Akers,   157  nothing    appearing   efficiently   to   the 

Ky,  6«,  163  8.  W,  1117.  contrary;   thus  only  changing  the  re- 

•*Bee  {  3724,  sopra.  buttable  presumption  of  fact  in  favor 

HSee  j  3713,  supra.  of   the   life   or   term   tenant    as   most 

•■Be«  13714,  anpra.  courts  hold,    to   such   a  presumption 

MD'Ooge  V.  Leeds,  176  Mass.  558,  against  him,  and  repudiating  the  Mas- 

67  N.  E.  lOGK.  sacbosetts  doctrine  that  the  intention 

t7  8«e  {  3714,  flupra.  of  the  creator  of  the  particular  inter- 

MGibbons  v.  M«hon,  136  TJ.  B.  546,  est  in  the  stock  is  immaterdal." 

34  L.  Ed.  525,  afl'g  4  Maekey  (D.  C.) 

130,  54  Am.  Bep.  2«2. 
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the  corporation  expressly  declares  represent  profits  may  properly  go  to 
the  life  tenants.*  In  an  early  En^ish  ease  it  was  said  that  "what  the 
company  says  is  inewne  shaJl  be  income  and  what  it  says  is  capital 
shall  be  capital."  •• 

On  the  other  hand,  the  courts  adopting  the  Pennsylvania  or  Ameri- 
can rule  have  generally  held  that  whether  a  particular  dividend  is  to 
be  regarded  as  income,  to  the  life  tenant,  or  aS  capital  for  the  re- 
mainderman is  to  be  determined  by  the  origin  of  the  fund  from  which 
the  dividend  is  paid,*^  They  say  that  the  court  is  not  bound  by  the 
name  given  to  the  dividend  by  the  corporation,  the  medium  fixed 
for  its  payment,  or  the  form  in  which  it  is  declared,"  or  the  cor- 


■'Nortbeni  Cent.  Dividend  CiueB, 
126  Md.  16,  94  Atl.  3;!8;  Atlantic 
Coast  Line  Dividend  Caaea,  102  Md. 
73,  61  Atl.  295;  (Juiun  v.  Safe  Deposit 
&  Trust  Co.,  m  Md.  2S5,  53  L.  B.  A. 
189,  48  Atl.  835. 

It  wu  also  quoted  in  McLouth  v. 
Hunt,  154  N.  T.  179,  39  L.  B.  A.  230, 
48  N.  B.  548,  alT'g  92  Hun  (N.  T.) 
607,  38  N.  y.  Supp.  1146,  where  it 
v/ua  held  tbat  under  this  role  a  stock 
dividend  was  a  distribution  of  proSta. 

Declarations  by  the  directors  and 
stockholders  that  stock  dividends  rep- 
resent earning  are  cooclunve,  and 
the  court  ~is  not  rcqaircd  to  enter  upon 
an  ezaminfttiou  and  revision  of  the  ac- 
counts of  the  corporation  in  order  to 
determine  whether  euifh  is  actually  the 
case.  Northern  Cent.  Dividend  Cases, 
126  Md.  16,  94  Atl.  33S._ 

MBouch  V.  Sproule,  12  App.  Cas, 
385,  ijnoted  in  Quinn  v.  Safe  Deposit 
&  Tniet  Co.,  ft3  Md.  2ftS,  53  L.  B.  A. 
169,  48  Atl.  S36. 

eiDoUwmn.  Bryui  v.  Aiken,  S6 
Atl.  674,  rev'g  —  Del.  Ch.  — ,  82  Atl. 
817. 

Eentncky.  Hite's  Devisees  v. 
Bite's  Ex'r,  S3  Ky.  267,  19  L.  R.  A. 
173,  40  Am.  8t.  Bep.  199,  20  8.  W. 
778. 

Hur7Uiid.  Ex  parte  EunAird,  114 
Md.  627,  80  Atl.  209. 

Kew  Hampelilie.  Ilolbronk  v.  Hoi- 
brook,  74  X.  H.  201,  12  L.  E.  A.  (N. 


S.;   768,  66  Atl.  121;  Lord  v.  Brooks, 
52  N.  H.  72. 

Now  York,  In  re  Osborne,  209  N. 
Y.  450,  SO  L.  B.  A.  (N.  8.)  510,  Ann. 
Cas.  1915  A  208,  103  N.  E.  723,  823, 
modifying  153  App.  Div.  312,  138  N. 
Y.  Supp.  18. 

Ponnsrlvkiilk.  In  re  Bobinson's 
Trust,  218  Pa.  481,  67  Atl.  77o. 

Veimoat.  In  re  Heaton's  Estate, 
89  Vt,  550,  L.  B.  A.  1918  D  201,  96 
Atl.  21. 

WiacoiuliL  Soehnlein  v.  Soehnlein, 
146  Wis.  330,  131  N.  W.  739. 

MIMawan.  Brrau  v.  Aiken,  86 
Atl.  674,  rev'g  —  Del.  Ch.  — ,  82  Atl. 
817. 

Iowa.  Kalbach  v.  Clark,  133  Iowa 
215,  12  L.  R.  A.  (N.  S.)  801,  12  Ann. 
Cas.  047,  110  N.  W.  599. 

Kentnckr.  Hite  's  Deviseea  v.  Hite  '■ 
Ei'r,  93  Ky.  257,  IB  i,.  B.  A.  173,  40 
Am.  St.  Rep.  189,  20  8.  W.  778. 

MaijUnd.  Ex  parte  Humbiid,  114 
Md.  6S7,  80  Atl.  209. 

Haw  ToA.  In  re  Osborne,  209  N. 
Y.  450,  50  L.  B.  A.  (N.  S.)  510,  Ann. 
Cas.  1915  A  298,  103  N.  B.  723,  823, 
modifying  153  App.  Div.  312,  138  N.  Y. 
Supp.  18;  Bobertson  v.  De  Bralatonr, 
188  N.  Y.  301,  80  N.  E.  938,  aff'g  111 
App.  Div.  882,  98  N.  T.  8upp.  15; 
Lowry  v.  Farmers'  Loan  &  Trust  Co., 
172  N.  Y.  137,  64  N.  K.  796,  aff'g  56 
App.  Div.  403,  67  N.  Y.  Supp.  759. 

Pritchitt    v.   Nashville 
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poration's  method  of  bookkeeping,"  but  will  regard  the  substance  of 
the  transaction  rather  than  the  form  in  which  the  corporation  has 
seen  fit  to  clotiie  it,**  "and  may  and  should  examine  the  nature  of 


rrnut  Co^  96  Tenn.  472,  33  L.  B.  A. 
856,  36  8.  W.  1064. 

V«nuoilb  In  re  Heaton'H  Estate, 
80  Vt.  550,  L.  B.  A.  191Q  D  201,  96 
AtL  21. 

Vntconstn.  eoehnlain  v.  Soehnleln, 
146  Wis.  330,  131  N.  W.  739. 

The  eorporation  cannot  "bind  tlia 
courts  as  to  the  proper  owoenhip  of 
it,  and  bj  the  mode  of  pftjment  snb- 
stttute  its  will  for  that  of  the  testa- 
tor, and  faroT  the  Ufe  tenant  ot  the 
remainderman  aa  it  may  desire. ' ' 
Bite's  Devisees  v.  Kite's  Ex'r,  93  Ky. 
257,  19  L.  B.  A.  173,  40  Am.  St.  Bep. 
189,  20  e.  W.  778. 

"The  mere  adoption  b;  the  corpora- 
tion of  a  resolotioD  cannot  change  ac- 
cumulated earnings  into  capital,  as 
between  the  life  tenant  and  remain- 
derman." McLonth  V.  Hunt,  154  N. 
T.  179,  39  L.  B.  A.  230,  48  N.  E.  548, 
aff'g  92  Hun  (N.  T.)  607,  38  N.  T. 
Snpp.  1146. 

"As  between  the  companj  and  the 
shareholder  the  action  of  the  direc- 
tors in  determining  whether  the 
earnings  shall  be  capitalized  in  stock 
dividends,  or  paid  out  in  cash,  is  con- 
clonve;  bnt  when  onee  declared,  al- 
though in  the  form  of  stock,  it  is  the 
province  of  the  law  to  determine 
whether  they  belong  to  the  corpus'  of 
an  estate  and  are  to  benefit  the  re- 
mainderman, or  whether  they  shall 
go  to  the  life  tenant  as  income." 
Hite  'b  Devisees  v.  Hite  "b  Ex  't,  93  Ky. 
257,  19  L.  E.  A.  173,  40  Am.  St.  Rep. 
18S,  20  8.  W.  778,  quoted  with  ap- 
proval in  Bryan  v.  Aiken,  —  Del.  — , 
86  AtL  674,  rev'g  —  Del.  Ch.  — ,  83 
AtL  817;  PritcMtt  v.  Nashville  Trust 
Co.,  96  Tenn.  472,  33  L.  B.  A.  8S6,  36 
8.  W.  1064. 

"For  all  corporate  purposes  the 
corporation  may  donbtless  convert 
earnings     into     capital,     when     such 


power  is  conferred  by  its  charter,  bnt 
when  a.  question  arises  between  life 
tenants  and  remaindermen  concerning 
the  ownership  of  the  earnings  thus 
converted  the  action  of  the  corpora- 
tion will  not  conclude  the  courts." 
McLooth  V.  Hunt,  154  N.  T.  179,  30 
Ii.  B.  A.  230, 48  N.  E.  548,  aff 'g  92  Hnn 
(N.  T.)  607,  38  N.  Y.  Snpp.  1146. 

A  testamentary  provision  of  this 
cbaraeter  cannot  in  this  way  be  voted 
np  or  down,  increased  or  diminished, 
at  the  election  of  the  corporation. 
McLouth  V.  Hunt,  1G4  N.  Y.  ITB,  39 
L.  E.  A.  230,  48  N.  E.  548,  aff'g  »2 
Hun  (N.  Y.)  607,  38  N.  T.  8upp.  1146. 

"A  railway  corporation  cannot  al- 
ter the  wills  of  its  stockholders  by 
calling  a  dividend  stock  or  calling  it 
earnings.  Whether  the  dividend  is  the 
capital  of  a  remainderman,  or  the  in- 
come of  a  life  tenant  is  a  question 
which  a  mere  bequest  of  a  life  estate 
and  remainder  does  not  submit  to  the 
decision  of  the  ralli«ad."  Peirce  v. 
Burrongha,  58  N.  H.  302. 

The  fact  that  a  dividend  is  charged 
against  and  paid  out  of  a  fund  1e- 
nominated  undivided  profits  is  not 
conclusive  between  the  life  tenant  and 
remaindermen.  Miller  v,  Payne,  150 
Wis.  354,  136  N.  W.  811. 

But  if  the  corporate  action  "is 
based  upon  facts,  and  is  not  purely 
arbitrary,  it  will,  and  should,  bo  con- 
trolling." Lcrwry  v.  Farmers'  Loan 
&  Trust  Co.,  172  N.  Y.  137,  64  N.  E. 
796,  aff'g  56  N.  Y.  App.  Div.  408,  67 
N.  y.  Supp.  759. 

n  Robertson  v.  De  Brulatour,  188 
N.  Y.  301,  80  N.  E.  938,  aff'g  111  N. 
Y.  App.  Div.  882,  98  N.  Y.  Supp.  15. 
See  also  Bryan  v.  Aiken,  —  Del.  — ,  ' 
86  Atl.  674,  rov'g  —  Del.  Ch.  — ,  82 
Atl.  817. 

MHite's  Devisees  v.  Kite's  Er'r, 
93  Ky.  257,  19  L.  B.  A.  173,  40  Am.  St 
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the  corporate  transaction  as  well  aa  the  character  of  the  dividend 
declared,  for  the  purpose  of  determining  whether  the  dividend  is  in 
fact  a  distribution  of  net  earnings  or  an  apportionment  of  new  capi- 
tal."" And  even  in  Massachusetts  it  haa  been  said  that  "the  court 
always  lookg  at  the  substance  of  the  transaction  rather  than  its  form,  - 
and  does  not  snffer  itself  to  be  trammeled  by  the  names  used.  If  in 
its  essence  the  payment  is  oncJ  out  of  capital,  then  it  is  treated  as 
such  no  matter  how  it  may  'be  denominated.   But  if  in  truth  it  is  a 


Rep.  189,  20  B.  W.  778;  Holbrook  v. 
Holbi-ook,  74  N.  H.  201, 13  L.  R.  A.  (N. 
8.)  708,  66  Atl.  124;  McLoatli  v. 
Hunt,  154  N.  T.  179,  39  L.  K.  A.  230, 
4S  N.  B.  648,  aff'g  92  Hun  (N.  Y.) 
607,  36  N.  Y.  Bnpp.  1146;  In 
re  Beaton  >a  Estate,  89  Vt.  GSO,  L.  B. 
A.  191«  D  201,  96  Atl.  21. 

WBrjraji  V.  Aiken,  —  Del.  — ,  S5 
Atl.  674,  rev'g  —  Del.  Ch.  — ,  82  Atl. 
817. 

"In  each  ea<e  the  court  ahould  look 
into  the  facts,  circumstancefl  and  na- 
ture of  the  transaction  and  determine 
the  nature  of  the  dividend  and  the 
rights  of  the  contending  parties  ac- 
cording to  justice  and  equity."  In  re 
Osborne,  209  N.  Y.  450,  50  L.  E.  A. 
(N.  8.)  50,  Ann.  Cas.  1915  A  208, 
103  N.  E.  723,  823,  modifTing  153 
N.  y.  App.  Div.  312,  138  N.  Y.  Supp. 
18. 

■  <  The  method  pursued  by  this 
court  in  determining  whether  ft  given 
dividend  is  capital  or  income,  there 
being  DO  express  provision  as  to  the 
matter  in  the  trnst  instnimrait,  is  to 
inquire  into  the  actual  nature  and 
source  of  the  dividend."  Eolbrook 
V.  Holbrook,  74  N.  H.  201,  12  L.  B. 
A.  (N.  8.)  768,  66  At!.  124. 

"The  court  must  look  into  the  suti- 
stance  and  effect  of  the  transaction 
unless  it  is  willing  to  permit  a  dis- 
tribution of  capital  that  was  never 
intended  by  the  testator."  Day  v. 
Paulks,  79  N.  J.  Eq.  66,  81  Atl.  354, 
aff'd  81  N.  J.  Eq.  173,  88  Atl.  384. 

' '  The  transaction  througli  which 
the  property  of  the  corporation  is  be- 


ing distributed  '  •  •  is  to  be 
looked  into,  in  order  that  its  true  na- 
ture may  appear  and  that  ft  determi- 
nation may  be  reached,  whether  capi- 
tal, or  an  accumulation  of  profits  on 
the  capd^l,  is  being  divided  among 
the  stockholders."  Lowry  v.  Fanners' 
Loan  ft  Trust  Co,,  172  N.  Y.  137,  64 
N.  E.  796,  aff'g  56  N.  Y.  App.  Div. 
408,  67  N.  Y.  8upp.  759.  And  see 
to  the  same  effect,  Robertson  v.  De 
Brulatour,  188  N.  Y.  301,  80  N.  E. 
938,  aff'g  111  N.  Y.  App.  Div.  882,  98 
N.  Y.  Supp.  15. 

"When  it  is  possibie  for  the  court 
to  ascertain  to  any  certainty  whether 
the  distribution  in  the  stock  dividend 
includes  net  earnings,  and,  if  so,  what 
proportion,  and  also  whether  such 
earnings  were  intended  to  be  made  & 
part  of  the  capital  or  merely  to  be 
used  temporarily  with  the  intention  on 
the  part  of  the  directors  of  refunding 
them  to  the  shareholders  as  income, 
we  think  it  is  the  duty  of  the  court 
to  make  such  investigationB  and  dis- 
poA  oi  the  stock  in  an  equitable  way 
between  the  tenants  for  life  and  the 
remfundermen."  Thomas  v.  Gregg, 
78  Md.  54fi,  44  Am.  St.  Bep.  310,  28 
Atl.  566,  quoted  with  appivvol  in  In 
re  Beaton's  Estate,  89  Vt.  550,  L.  B 
A.  1916  D  201,  96  Atl.  21. 

In  determining  whether  or  not  the 
corporation  has  permanently  capital- 
ized earnings  by  appropriating  them 
to  improvements,  the  court  may  con- 
aiier  the  nature  and  character  of  the 
entire  transaction,  and  necessarily  the 
intention   of  the  ccmpany   is   a   very 
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payment  of  eammgs,  then  it  is  deemed  income."  ••  And  also  that 
"the  simple  qaestion  in  every  case  is  whether  the  distribution  made 
by  the  corporation  is  of  money  to  be  spent  as  inoome,  or  is  of  capital 
to  be  held  as  an  mvestment  in  the  corporation, ' ' " 

"Whether  the  payment  of  the  dividend  to  the  life  tenant  would  de- 
crease the  capital  of  the  testator's  estate,  or,  in  other  words,  diminish 
the  principal  of  the  trust  fund,  is  an  important  consideration  in  de- 
termining to  whom  the  dividend  ahall  go,  since  it  mnat  be  deemed 
to  have  been  the  intention  of  the  testator,  as  well  as  the  meaning  of  the 
law,  that  while  all  of  the  net  earnings,  profits  and  dividends  troin 
the  property  included  in  the  trnst  should  go  to  the  tenant  for  life, 
the  capital  itself  should  be  kept  undiminished  for  the  'benefit  of  the 
remainderman.**  And,  aa  we  have  seen,  whether  a  dividend  has  or  has 
not  decreased  the  actual  value  of  the  stock  is  often  deemed  con- 
trolling in  determining  to  whom  it  belongs.** 

In  Delaware  it  has  been  held  that  the  issuance  of  new  stock  to  the 
life  tenant  cannot  diminish  the  value  of  the  stock  held. for  the  re- 
mainderman if  the  capital  of  the  corporation,  that  is  to  say,  its  per- 
manent property,  has  been  correspondingly  increased,  as  where  Hie 
net  earnings  represented  by  the  new  shares  are  used  by  the  corpora- 
tion in  the  purchase  of  additional  real  estate,  and  for  betterments 
and  improvements.* 

Where  a  will  makes  the  deciuon  of  tlie  executors  and  trustees  as 
to  what  part  of  any  dividend  shall  be  considered  as  income  received 
from  profits  and  what  part  principal,  their  decision  is  conclusive  in  the 
absence  of  fraud,  bad  faith,  or  mere  arbitrary  action,  and  will  not 
be  set  aside  for  mere  error  of  judgment  on  their  part ; '  subject  to  the 
qiialification,  however,  that  under  the  Massachusetts  rule  stock  divi- 
dends, even  though  declared  out  of  profits,  are  always  regarded  aa  part 
of  the  corpus  of  the  estate  and  go  to  the  remainderman.* 

"Aa  between  remainderman  and  life  tenant  it  is  immaterial  what  the 

mftterial  element  of  the  tT&iisB«tioii.  in  TaJbot  v.  millken,  321  BCaia.  367, 

BrTBD   T.  Aiken,  —  Del.  — ,   86  Atl.  108  N.  B.  1060. 

874,  rev'g  —  Del.  Ch.  — ,  83  Atl,  ftl7.  ••Bryan   v.   Aiken,  —  Del.   — ,   M 

••  TaTbot  V.  MUldken,  221  Masa.  367,  Atl.  «74,  rev  'g  —  Del  Ch.  — ,  82  Atl. 

108   N.   E.    1060.     In    thu   case   it  is  S17. 

farther  said:  "The  circumstance  that  MBee  13719,  supra. 

in  the  vote  declaring;  the  special  divi-  l  Bryan  v.  Aiken,  —  Del,  — ,  98  Atl, 

dend,  the  payment  is  referred  to  as  674,  rev'g  —  Del.  Ch.  — ,  82  Atl.  817. 

a  distribution  and  not  a  dividend  is  SEstAte  of  Welle,  156  Wis.  294,  144 

ot  riigbt  coDsequeDce."  N,  W.  174. 

tTD'Ooge  V.  Leedn,  176  Mass.  658,  >8ee  13714,  supra. 
67  N.  E.  1086,  quoted  ndth  approval 
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latter  does  with  the  dividend  declared,"  And  the  right  of  the  life 
tenant  to  it  is  not  affected  'by  the  fact  that  all  the  stookholders  eoDTey 
their  interest  in  the  dividend  to  trustees  to  purchase  all  the  stock  of 
another  corporation  which  beeanae  ancillary  to  the  one  declaring  the 
dividend.* 


§3727.  —  Intentum  of  tMtator  iv  donor.  Ordinarily,  when  a 
question  ames  as  to  whether  certain  dividends  go  to  the  life  benefi- 
ciary of  shares  or  to  the  remainderman,  the  determination  of  the 
question  depends  primarily  upon  the  intention  of  the  testator  or  donor, 
and  the  intention,  when  once  ascertained  from  the  language  of  the 
will  or  other  instrument,  and  the  surrounding  circumstances,  must  be 
given  effect,'  and  each  should  he  given  juRt  what  the  donor  intended 


4  Miller  V.  Payne,  150  Wis.  364,  136 
N.  W.  811. 

B  nmt«d  Statoft  Gibbons  v,  Mahon, 
136  U.  S.  549,  34  L.  Ed.  525,  aff'g  4 
Mackey  (D.  C.)  130,  54  Am.  Rep.  262. 

BoUwuo.  Bee  Brjtai  v.  Aiken,  86 
All.  674,  rev'g  —  Del.  Ch.  — ,  82  Atl. 
817. 

nUnOls.  Blinn  v.  Gillett,  208  111. 
473,  100  Am.  St.  Eep.  234,  70  N.  E. 
704,  aff'g  109  111.  App.  75, 

MarrlHuU  Thomas  v.  Oregg,  78 
Md.  545,  44  Am.  St.  Sep.  310,  2S  Atl. 
56S.  See  also  Atlantic  Goest  Une 
Dii-i(l»nd  Cases,  102  Md.  73,  81  Atl. 
235. 

N«w  Hampablre.  Lord  v.  Brooks, 
52  N.  H.  7S. 

Naw  Tork.  In  re  Oaborne,  209  N. 
T.  450,  .iO  L.  K.  A.  (N.  S.)  510,  Aan. 
Cos.  1915  A  298,  103  N.  E.  723,  823, 
mi>dif7ing  153  App.  Div.  312, 139  N.  Y. 
Supp.  18;  In  re  James,  146  N.  Y.  7S, 
48  Am.  St.  Rep.  774,  40  N.  E.  876, 
aff'g  78  Hun  121,  28  N.  Y.  Supp.  992; 
In  re  Balch's  Estate,  98  Mu«<.  510, 
162  N.  Y.  Supp.  940;  In  re  Tod,  85 
Misc.  298,  147  N.  Y.  Supp.  161.  See 
also  In  re  Baldwin,  209  N.  Y.  601,  103 
N.  E.  734,  aff'g  157  App.  Div.  897, 
142  N.  Y.  Supp.  1107. 

Ohio.  Wilberding  v.  Miller,  88  Ohio 
8t,  fi09,  L.  R.  A.  1916A  718,  lOfl  N. 
E.  665. 


PnuwyivuiU.  In  re  Robinson's 
Trust,  218  Pa.  481,  67  Atl.  775. 

Bontb  CuoUnA.  Wallace  t.  Wal- 
Ince,  BO  8.  C.  81,  72  9.  E.  553. 

Vcniumt  In  re  Beaton's  Estate, 
89  Vt.  550,  L.  R.  A.  1»1«D  201,  96 
Atl.   21.       ' 

WlaconsliL  Estate  of  Wells,  156 
Wis.  204,  144  N.  W.  174;  Soehnlein  v. 
Soehnlein,  146  Wis.  330,  131  N.  W. 
738. 

"The  right  to  them  [dividends},  as 
brtween  the  benefieiarj  of  the  tmst 
and  the  remaindermen,  will  depend, 
primarily,  upon  the  testator's  inten- 
tion, as  it  may  be  gathered  from  the 
will,  and,  then,  if  that  ia  deemed  to 
be  expressed  ambignoQsly  or  indefi- 
nitely, upon  the  subject,  resort  must 
be  had  to  the  facts,  in  order  to  dis- 
cover whether  the  partii^ular  dividend 
was  a  distribution  by  the  corporation 
of  accumulated  earuings  and  profits, 
or  of  that  which  was  capital."  Rob- 
ertson V.  De  Brulatour,  188  N,  Y.  301, 
80  N.  E.  038,  aff'g  111  N.  Y.  App. 
Div.  882,  98  N.  Y.  Supp.  15. 

The  question  is  "not  to  be  deter- 
mined by  any  arbitrary  role,  but  by 
ascertBaniog,  when  that  can  be  done, 
the  meaning  and  intention  of  the  tc^ 
tatrix,  to  be  derived  from  the  Ian 
guage  employed  in  the  creation  of  the 
trust,  from  the  relations  of  the  par- 
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ea<;h  to  have.' 

The  testator  or  donor  may  make  that  income  which  would  other- 
wise be  principal,  and  may,  if  he  chooses,  provide  that  a  part  of  the 
principal  of  the  trust  fund  shall  be  paid  t»  the  life  beneficiary.'  And 
if  the  instrument  creating  the  trust  shows  an  intent  on  his  part  that 
any  particular  additions  to  the  estate  shall  be  treated  in  a  particular 
manner,  effect  will  be  given  to  such  intent.' 

It  has  been  held  that  when  the  testator  "has  given  no  special  direc- 
tion upon  the  question  as  to  what  shall  bfl  considered  principal  and 
what  income,  be  most  be  presumed  to  have  had  hi  view  the  lawful 
power  of  the  corporation  over  the  use  and  apportionment  of  its 
earnings,  and  to  have  intended  that  the  determination  of  that  question 


ties  to  each  other,  their  cooditiom  and 
»U  tho  garTODDding  facte  and  eireum- 
ataneee  of  the  ease."  UcLouth  v. 
Hunt,  154  N.  T.  179,  39  L.  B.  A.  230, 
48  N.  E.  546,  aff'g  92  Hun  (N.  T.) 
607,  38  N.  T.  Sopp.  1146. 

The  langiiage  in  which  the  ^t  ia 
made  to  the  beneflciary  of  a  tmst  or 
the  life  tenant  of  an  estate  mast  be 
regarded  in  order  to  arrive  at  the 
tentator  's  intention  in  the  matter. 
Lowry  v,  E^armera'  Loan  k  Tnist  Co., 
172  N.  T.  137,  64  N.  E.  7»fl,  aff'g  56 
H.  T.  App.  Kv.  4I>8,  67  N.  Y.  Supp. 
758. 

Where  a  will  gave  a  person  the  in- 
come for  life  of  abarea  of  stock  in  a 
corporation,  the  only  income  from 
which  was  from  the  saJe  of  lands  re- 
ceived by  the  corporation  in  payment 
of  work  upon  railroada  conatructed  by 
it,  it  was  held  that  dividcuda  paid  by 
the  eorporatioD  out  of  the  proceeds  of 
such  aalw  should  be  treated  aa  income, 
and  went  to  the  life  beneficiary,  and 
not  to  the  remainderman,  such,  in  the 
opinion  of  the  court,  being  clearly  the 
Intention  of  the  testator.  In  Te  Jamea, 
14fl  N.  Y.  78,  48  Am.  St.  Rep.  774,  40 
N.  B.  876. 

In  W«llaee  v.  Wallace,  90  S.  C.  61, 
72  S.  E.  653,  testator  deviaed  property 
in  troat  to  pay  "the  annual  ineooie, 
interest  or  proflta"  thereof  to  a  ccr- 
tauD  person  for  life.    The  trustee  in- 


vested some  of  the  property  in  atoclc, 
on  which  stock  dividends  were  ds' 
elared,  and  which  was  sold  by  him  at 
a  profit  after  the  death  of  the  benO' 
fieiary.  It  Was  held  that  the  aecretlon 
of  the  stock,  as  shown  by  the  differ- 
ence in  its  value  at  the  time  of  its 
acqoisition  by  the  trust  estate  and  at 
the  time  of  the  death  of  the  life  ten- 
ant, due  to  accumulations  in  the  inter- 
val of  earninga,  represented  in  part 
by  extra  shares  declared  aa  atock  divi- 
dends, and  in  part  by  the  increase  in 
the  book  value  of  the  sharea  from  the 
retention  of  earnings  undistributed, 
paaaed  to  the  devisees  of  tho  life  tyn- 
aat  and  not  to  the  remainderman. 

In  Lowry  t.  Farmera'  Loan  ft  Tniat 
Co.,  173  N.  Y.  137,  64  N.  E.  796,  aff'g 
56  N.  T.  App.  Div.  408,  67  N.  Y.  Supp. 
7S9,  it  waa  held  that  a  bequest  of  the 
' '  renta,  issues  and  profits ' '  for  life  en- 
titled  the  life  beneficiary  to  a  stock 
lUvidend  based  on  accumulated  net 
aurplus. 

SBoyera*  Appeal,  224  Pa.  144,  73 
Atl.  320. 

Tin  re  Osborne,  209  N.  Y.  450,  50 
L.  B.  A.  (N.  8.)  510,  Ann.  Caa.  1915  A 
298,  103  N.  E,  733,  833,  modifying  153 
N.  Y.  App.  IWv.  313,  138  N.  T.  Supp. 
IS. 

«  Foard  v.  Safe  Deposit  ft  Trust  Co., 
of  Baltimore,  123  Md.  476,  89  Atl.  724. 
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should  depend  upon  the  regular  action  of  the  corporation  with  regard 
to  all  it«  shares."'  On  the  other  hand,  it  has  been  held  that  where 
the  testator  or  donor  has  not  efBciently  manifested  to  the  contrary, 
*'the  presumption  is  that  h©  intends  the  term  owner  to  enjoy  all 
the  income  incidents  of  the  stock  during  such  term."  *• 

It  has  been  pointed  out  in  a  number  of  cases  that  the  so-called  Massa- 
chusetts rule  whereby  all  cash  dividends  go  to  the  life  tenant  ^*  and  all 
stock  dividends  to  the  remainderman,"  may  operate  to  defeat  the  in- 
tention of  the  testator  or  donor,''  and  this  has  been  frankly  admitted 
by  some  of  the  coiirts  which  have  adopted  it.  So  the  Massachusetts 
court  has  said,  "While  (his  arbitrary  rule  may  sometimes  defeat  the 
intention  of  the  testator,  in  mo^  cases  it  accomplishes  tlie  resulta  in- 
tended, and  there  were  practical  considerations  as  well  as  principles 
which  required  the  adoption  of  it."  " 

The  terms  "income"  and  "dividends"  as  tised  in  instruments  of 
the  character  under  consideration  have  been  held  to  mean  substantially 
the  same  thing,'*  And  the  same  has  been  held  to  be  true  of  the  terms 
"income,"  "net  income,"  "profits,"  "interest,"  "increase,"  and 
the  like."    And  the  words  "dividends,  issues  and  profits"  have  been 


•  Oibbons  V.  Hfthon,  136  U.  S.  549, 
34  L.  Ed.  525,  aff'i;  4  Mackey  (D.  C.) 
130,  54  Am.'Bep.  242.  S«e  also  to  tlie 
same  effect,  Wilberdiug  v.  Uiller,  88 
Ohio  6t.  009,  L.  B.  A.  1918  A  718,  108 
N.  E.  665. 

But  Bee  the  criticiBm  of  this  holding 
in  Soehnlein  v.  Soehnlein,  146  Wi». 
330, 131  N.  W.  739. 

lOSoehnlnn  v.  Soehnlein,  140  Wis. 
330,  131  N.  W,  739. 

HSee  13713,  supra. 

II  See  13714,   supra. 

l>8ee  Soehnlein  v.  Soehnlein,  146 
WiB.  330,  131  N.  W.  739,  wh«re  it  is 
said  that  "by  the  Jibssafhusette  rule, 
the  intention  of  the  creator  of  the 
term  and  renmlnder  over  ia  im- 
material." 

UD'Ooge  V.  Leeds,  176  Uass.  658, 
57   N.   E.   1035. 

"Jackson  v.  Maddor,  136  Oa,  31, 
Ann.  Cas.  1912  B  1216,  70  B.  E.  365; 
Millen  v.  Ouerrard,  67  Ob.  284,  44  Am. 
Rep.  7W;  L«unian  v.  Foster,  157  Iowa 
275,  SO  L.  Bs  A.  (N.  B.)  531,  136  N. 
W.  14. 


In  Lord  V.  Brooks,  52  N.  B.  72,  the 
words  "  dividends"  and  "  income,"  as 
used  in  a  deed  of  trust  were  held  to 
mean  the  same  thing,  and  to  include 
a  cash  dividend  declared  by  a  bank 
out  of  its  surplus  on  the  expiration 
of  its  charter- 
In  Gibbons  V.  Mahon,  136  U.  S.  5«, 
34  L.  Ed.  5S5,  aff'g  4  Mackej  (D.  C.) 
130,  S4  Am.  Rep.  262,  it  was  held  that, 
"Upon  the  face  of  the  will,  it  is  mani- 
fest that  the  testatrix  used  the  word 
'dividends'  as  harving  the  same  scope 
and  meaning  aa  'income'  and  'inter- 
est,' and  nothing  more;  and  intended 
that  the  plaintiff,  as  equitable  legatee 
for  life,  8h<7uld  take  the  income,  and 
the  income  onl;,  of  the  shares  owned 
hj  the  testatrix  at  the  time  of  her 
death;  and  that  the  whole  capital  of 
those  shares,  unimpaired,  should  go  to 
the  defendant  as  legatee  in  remain- 
der." 

IB  In  Bishop  v.  Bishop,  SI  Conn.  509, 
71  Atl.  583,  it  was  held  to  be  evident 
from  the  will  that  in  using  various 
forms  of  expression  in  deecribing  the 
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held  to  mean  practically  "ineome  or  eaminga.""  "Interest"  and 
"earnings"  have  been  held  to  be  synonymous  with  each  other  and 
with  "ineome"  in  its  ordinary  meaning."  The  term  "scrip  of  any 
description"  has  been  held  to  include  so-called  "dividend  obliga- 
tions."" But,  on  the  other  hand,  it  has  been  held  that  the  terms 
"dividends,  income  and  profits"  are  not  necessarily  co-extensive  or 
identical."* 

§  3728.  —  Presnmptioiis  and  burden  tA  proof.  Since  it  is  presumed 
that  all  dividends  represent  profits,'^  it  has  been  held  by  a  num- 
ber of  courts  that  every  dividend  presumptively  belongs  to  the  bene- 
ficial bolder  of  the  shares  when  it  is  declared,  and  therefore  presump- 
tively belongs  to  the  life  tenant  rather  than  to  the  remtunderman." 


intenffta  of  life  tenants.  Bach  aa  "the 
net  amount  of  the  increciae,  income, 
profita  and  iaterest,"  "tbe  net  in- 
creaae,  income,  profit  and  intereflt," 
"iaeome,"  "net  income  and  proflte," 
and  "net  income,  profita  and  in- 
terest," the  testatrix  did  not  intend 
to  -(create  preferences  or  to  discrimi- 
nate  between  the  variona  life  bene- 
ficiaries, bat  that  whatever  the 
formula  used,  aha  intended  to  compre- 
hend income  aa  diBtingviabed  from 
prinoipal,  and  that  onlj. 

In  Boardman  v.  Boardman,  78  Conn. 
451,  12  L.  B.  A.  (N.  S.)  779,  62  Atl. 
339,  the  woirdB  "the  dividends,  renta 
and  profita"  in  a  will  were  assumed  to 
be  synonymons  with  "use  and  in- 
eome," mtbont  deciding  the  question. 

In  Stewart  v.  Phelps,  71  N.  T.  App. 
Wv.  91,  75  N.  Y.  Supp.  526,  the  tes- 
tator waa  held  to  have  used  the  terms 
"net  ineome,  issues  and  profits"  inter- 
changeably, and  to  have  merely  in- 
tended to  give  the  life  beneficiary  the 
annual  income  received  from  the  truat 

nin  re  Stevens,  111  N.  T,  App. 
Div.  773,  B8  N.  Y.  Supp.  28,  aff'g  46 
N.  T.  Misc.  623,  M  N.  T.  Supp.  297, 
jodgment  modified  on  other  grounds 
187  N.  T.  471,  12  L.  B.  A.  (N.  8.)  814, 
10  Ann.  Oas.  511,  80  N.  E.  358. 

UEi  parte  HunAird,  114  Md.  627, 
SO  Atl.  209. 


••Where  a  deed  of  trust  assigned 
stock  to  the  trustee  "to  receive  any 
dividends  which  may  be  made  on  the 
shares  of  stock  atiove  mentioned, 
Whether  in  money  or  scrip  of  any  de- 
ecraption,  and  pay  over,  or  transfer 
the  same"  to  the  beneftei&ry,  it  waa 
held  that  the  term  "scrip  of  any  de- 
scription ' '  included  so-called  ' '  divl- 
dend  obligations,"  issued  aa  a  method 
of  dividing  among  the  stockholders 
profits  previonaly  appropriated  to  the 
purchaae  of  real  estate  and  in  making 
permanent  improvements,  and  that  it 
was  the  intention  of  the  grantor  that 
thej  shonld  go  to  the  life  tenant.  In 
re  Bobinson's  Trust,  218  Pa.  481,  87 
Atl.  775. 

>OIt   is   to  be  presomed   that  the 
donor  meant  by  the  use  of  tbetn  to  In- 
dicate ' '  pretty  ranch  everything  in  the 
way   of  advantage   or  benefit  which 
might  accrue  from  the  9tock,  without 
decreasing  the  original  value  of  the 
capital  which  it  represented-"     Thev 
are   broad    enough    to   inctuc 
dend  obligations' '  and  "certi 
indebtedness"  covering  a  dit 
of  profits  previousl3-  expends 
terments  and  improvements. 
Appeal,  224  Pa.  144,  73  AtJ 

n  See   i  3656,  supra. 

» Delaware.  Bryan  v.  i 
Atl.  674,  rev'g  —  Del.  Ch.  - 
817. 
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And,  as  a  mle,  this  is  equally  true  whether  the  dividend  is  in  cash, 
scrip,  or  new  stock  in  those  states  where  the  Pennsylvania  or  American 
rule  obtains,  and  no  distinction  ia  made  between  ca^  and  stock  divi- 
dends in  determining  the  relative  rights  of  the  life  tenant  and  re- 
mainderman." But  in  New  Hampshire,  while  cash  dividends  are 
presumptively  income  ■*  it  has  been  held  that  stock  dividends  are 
presumptively  capital.**  And  under  the  Massachusetts  rule,  as  we 
have  seen,  stock  dividends  always  go  to  the  remainderman,  even  though 
they  are  declared  out  of  profits  earned  after  the  separation  of  the 
income  from  the  ownership  of  the  t^ares." 

The  presumption  that  dividends  belong  to  the  life  tenant,  where 
it  obtains,  may  be  overcome  upon  inquiry  into  the  real  substance 
of  the  transaction."  But  the  burden  is  on  the  remainderman  t» 
show  that  a  dividend  was  of  capital,**  or  that  its  declaration  im- 


IOw&  Kalbach  t.  Clark,  133  Iowa 
215,  12  L.  R.  A.  (N.  8.)  801,  12  Ann. 
Cas.  647,  110  N.  W.  599.  See  also 
I^uman  v.  Foster,  157  Iowa  275,  50 
L.  B.  A.   (N.  S.)   531,  135   N.  W.  14. 

K«w  l^iik.  In  re  Leask,  159  App. 
Biv.  102,  143  N.  Y.  Supp.  865,  modify- 
ing 142  N.  Y.  Bupp.  462. 

Fnnsylvaiila.  In  re  Stokes'  Es- 
tate, 240  Pa.  277,  87  Atl.  ff71;  Boyer's 
Appeal,  224  Pa.  144,  73  Atl.  320;  Inra 
Robinson 'a  Trust,  218  Pa.  481,  W  Atl. 
775. 

Bbode  IsUnd.  Newport  Trust  Co. 
V.  Van  Bennselaer,  32  R.  I.  231,  35 
L.  R.  A.  (N.  8.)  930,  78  Atl.  343. 

WlBcoualiL  See  In  re  Barron  'a  Will, 
1S3  Wis.  275,  155  N.  W.  1067;  Miller  v, 
Payne,  150  Wis.  354,  136  N.  W.  811; 
Soehnleia  v.  Soebnldn,  146  Wis.  330, 
131  N.  W.  739. 

MIMaware.  Bryan  v.  Aiken,  S6 
Atl.  674,  rev'g  —  Del.  Ch.  — ,  82  AtL 
617. 

Iowa.  EaH>a«li  v.  Clark,  133  Iowa 
215,  12  L.  B.  A.  (N.  8.)  801,  12  Ann. 
Cas.  647,  110  N.  W.  599.  See  also  Lan- 
man  v.  Foster,  157  Iowa  275,  50  L.  B. 
A.  (N.  8.)  531,  136  N.  W.  14. 

N«w  Ttftk.  In  re  Leaak,  159  App. 
Div.  102,  143  N.  Y.Supp.  865,  modify- 
ing 142  N.  Y.  aupp.  462. 


Paiua;lv«iila.      In    re    Robinson's 

Trust,  218  Pa.  481,  67  Atl.  775. 

Wlsconalu.  See  Soehnlein  v.  Boeha- 
Iwn,  140  Wis,  330,  131  N,  W.  739. 

For  a  liat  of  the  8tat«B  in  which  no 
BDCh   diatinelDOn  is  made,  see   J  3716, 

H  Extra  cosh  dividends  declared  and 
paid  are  presumed  to  be  income  anieas 
tbere  is  evidence  to  the  eontrarr. 
Walker  v.  Walker,  68  N.  H.  407,  39 
Atl.  432. 

IS  See  Holbrook  v.  HoU>rook,  74  N. 
H.  201,  12  L.  R.  A.  (N.  S.)  768,  6« 
Atl.  124. 

See  also  8oehnlein  v.  Soehnlein,  146 
Wm.  330,  131  N.  W.  739,  where  it  is 
suggested  that  this  was  the  real  hold- 
ing in  Gibbons  v.  Mahon,  136  U.  6. 
649,  34  L.  Ed.  525. 

M  See  i  3714,  supra. 

«7ln  re  Leask,  159  N.  T.  App.  Div, 
102,  143  N.  Y.  Supp.  865,  modifying 
142  N.  Y.  Supp.  462;  In  re  Robinson's 
Trust,  218  Pa.  481,  67  Atl.  775. 

«•  Bryan  v.  Aiken,  —  Del.  — ,  86 
Atl.  674,  rev'g  —  Del.  Ch.  — ,  82  AtL 
617;  Ealbach  v.  Clark,  133  Iowa  215, 
12  L.  B.  A.  (N.  S.)  601,  12  Ann.  Caa. 
647,  110  N.  W.  599;  In  re  Leask,  159 
N.  Y.  App.  Div.  102,  143  N.  Y.  Snpp. 
865,  modifying  142  N.  Y.  Supp.  462. 
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paired  the  principal  of  the  trust  estate. **   And  tiiis  is  true  of  cash 
dividends  under  the  Massachusetts  rule."* 

§  3729.  —  Bighta  on  death  of  life  temuit.  Upon  the  death  of  a  per- 
son entitled  to  the  income  and  profits  of  shares  of  stock  for  life, 
his  execntor  or  administrator  is  clearly  entitled  to  dividends  declared 
during  his  lifetime." 

It  would  seem  equally  clear  that  all  dividends  declared  after  his 
deatb,  although  declared  out  of  profits  earned  by  the  corporation 
daring  his  life,  would  go  to  the  remainderman,  and  the  weight  of 
aathority  is  to  this  effect.**  There  are  decisions,  however,  to  the  con- 
trary. In  a  Massachusetts  case,  it  was  held  that  a  bequest  of  the 
income  of  shares  in  a  corporation  to  the  testator's  widow  for  life,  for 
her  own  support  and  the  education  of  her  children,  included  a  divi- 
dend declared  thereon  after  her  death  for  a  period  which  expired 


Where  the  dividend  purports  to  have 
been  declared  out  of  undivided  profits, 
the  burden  ie  on  the  remuBderman  to 
show  that  it  was  not.  Miller  v.  Pajne, 
150  Wis.  354,  136  N.  W.  811. 

MTq  re  Stokes'  Bet&te,  240  Pa.  877, 
87   Atl.   971. 

The  burden  is  on  hitn  to  show  that 
its  declaration  decreased  the  value  of 
the  stock  below  what  It  was  when  the 
trust  was  created.  Bojer's  Appeal, 
aa4  Pa.  144,  73  Atl.  320J 

••  The  burden  is  upon  the  remainder- 
man to  show  that,  in  any  particular 
instance,  the  operation  of  the  rule  will 
take  from  the  capital  its  rightful  due. 
Union  &  N.  H.  Tmat  Co.  v.  Taintor, 
85  Conn.  452,  83  Atl.  607. 

In  other  words,  tJie  burden  is  on  him 
to  show  that  the  application  of  the 
rule  would  wrongfuHy  injure  the  capi- 
tal interest  by  a  diversion  therefrom 
of  something  to  which  it  is  entitled,  or 
in  some  other  manner.  Boardmsn  v, 
Boaidmao,  7S  Conn.  451,  12  L.  B.  A. 
(N.  a)  779,  62  Atl.  33». 

11  The  remBinderman  has  no  interest 
in  such  dividends,  and  they  go  to  the 
adunaistrator  or  executor  of  the  life 
tenant  rather  tban  to  his  heirs  at  law. 
People's  Nat.  Bank  v.  Cleveland,  117 
Qa.  908,  44  S.  £.  20.    But  in  this  case 

6207 


it  WAS  held  that  an  action  lironght 
by  the  trustee  to  recover  dividends 
which  was  pen^ng  at  the  time  of  the 
life  tenairt's  death  would  not  siiate  in 
the  absence  of  a  showing  th'Sl  there 
was  any  administration  upon  the  life 
tenant's  estate. 

ttThompsou  V.  Hudgins,  116  Ala. 
93,  32  Bo.  916;  People's  Nat.  Bank  v. 
Cleveland,  117  Qa.  908,  44  S.  E.  20; 
Mann  v.  Anderson,  106  Ga.  818,  32  8. 
E.  870;  Chinn  v.  Courtney,  14  Ky.  L. 
Rep.  422.  See  also  Northern  Cent. 
Dividend  Csaes,   126  Md.   16,   94  Atl. 


33S. 

nie  dividend  belongs  to  the  next 
beQeflciary,  and  not  to  the  life  tenant 
because,  not  hapving  been  declared  dur- 
ing his  lifetime,  it  is  not  income  of 
the  trust  estate  received  during  his 
lifetime,  and  it  is  not  apportionable. 
In  re  Barron '»  Will.  163  Wis.  273,  15a 
N.  W.  1087. 

In  Mann  v.  Anderson,  106  Ga.  SIS, 
32  8.  E.  670,  it  was  held  that,  if  the 
Ufe  beneficiary  dies  before  a  dividend 
is  declared,  the  dividend,  when  de- 
clared, is  not  to  be  apportioned 
I'etwcen  his  estate  and  the  remainder- 
man, unless  the  will  or  other  instru- 
ment creating  the  trust  clearly  shows 
such  an  intention. 
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doring  her  life,  althoagh  the  shares  still  stood  in  the  name  of  the 
testator's  estate.** 

And  in  a  South  Carolina  case,  where  a  donee,  to  whom  the  divi- 
dends on  certain  stock  were  given  for  life,  payable  semiannoally, 
died  before  a  semiannual  dividend  was  declared,  it  was  held  that  the 
dividend,  when  declared,  should  be  apportioned,  and  the  amount  which 
had  accrued  at  the  donee's  death  should  be  paid  to  his  executor,**  In 
that  state  it  has  also  been  held  that  where  stock  is  purchased  with  the 
trust  funds  during  the  life  of  the  beneficiary  aud  is  sold  at  a  profit 
after  his  death,  the  increasein  i\s  value  during  the  life  of  the  bene- 
ficiary, due  to  the  accumulation  and  retention  of  undistributed  earn- 
ings, belongs  to  the  devisees  of  the  life  tenant  rather  than  to  the 
remainderman,*' 


§  3730.  Kemedies  for  nnlawfiil  pt^ment  of  dividends— InjuutimL 

If  the  directors  of  a  corporation  threaten  to  pay  a  dividend  when 
there  are  no  profits  out  of  which  it  may  lawfully  be  paid,  any  stock- 
holder may  maintain  a  suit  in  equity  on  behalf  of  himself  and  other 
stockholders  to  enjoin  them."  It  has  also  been  held  that  such  a  suit 
may  be  maintained  by  a  creditor  of  the  corporation."  "Dividenda," 
it  was  said  by  Judge  Jackson  in  a  late  case,  "can  be  rightfully  paid 
only  out  of  profits.  Corporations  are  liable  to  be  enjoined  by  share- 
holders or  creditors  from  making  a  diatribution,  in  dividends,  of 
capital."*"  A  court  of  equity  will  not  interfere,  however,  if  the 
declaration  or  payment  of  the  dividend  cannot  injure  either  the  stock- 


9t  Johnson  V.  Bridgewater  Uf g.  Co., 
14  Gray  (Mam.)  274. 

UGz  pEirte  Eotledge,  Harp.  Eq.  (8. 
G.)  65,  14  Am.  Dec.  OM. 

as  Wallace  v.  Wallace,  M  S,  C.  61, 
72  S.  E.  553. 

M  Eingatou  v.  Home  late  Ins.  Co., 
—  Del.  Ch.  — ,  101  Atl.  898;  Coquard 
V.  Nartional  Linseed-Oil  Co.,  171  HI. 
480,  49  N.  E.  563,  aff'g  67  III.  App. 
20;  Oarpenter  v.  New  York  A  N.  H. 
E.  Co.,  5  Abo.  Pr.  (N.  T.)  277;  Coates 
V.  Nottingham  Waterworks  Co.,  30 
Beav.  86;  Browne  v.  Monmouthshire 
Bailway  &  €anal  Co.,  13  Beav.  32; 
Blosam  v.  Metropolitan  By.  Co.,  3 
Ch.  App.  337;  DaviBOU  v.  GillieB,  16 
Ch.  Div.  347,  note;  Moedougall  v. 
Jersey  Imperial  Hotel  Co.,  2  Hem.  A 
M.  ^8. 


But  a  bill  for  an  injanetfan  is  in- 
sufficient where  it  does  not  allege  that 
the  corporation  is  insolvent  or  th&t  & 
dividend  would  impair  its  capital,  ex- 
cept by  way  of  argument  based  on  the 
alleged  illegal  character  of  the  eoi- 
po ration,  and  the  consequent  inva- 
lidity of  its  ereditB  and  bills  receiv- 
able and  its  inability  to  collect  them 
by  law,  -Coquard  v.  National  linseed- 
Oil  Co.,  171  111.  4«0,  49  N.  E.  563,  aff 'g 
67  ni.  App.  EO. 

87  Bead  v.  Eatonton  Mfg.  Oo.,  40  Q*. 
£8,  2  Am.  Bep.  563. 

88  McMle  &  O.  E,  Co.  v.  Tennessee, 
153  U.  S.  486,  38  L.  Ed.  793,  quoted 
with  approval  in  Fricke  v.  Angemeier, 
53  Ind.  App.  140,  101  N.  E.  389. 


d  by  Google 


1011.56] 


Stock  Ain>  Stockholdbbs 


[§  3733 


holders  w  creditorg,"  or  where  there  is  an  adequat*  remedy  at  law." 
Nor  will  a  preliminary  injunction  be  granted  when  the  application 
therefor  is  delayed  to  a  time  when,  if  granted,  it  would  be  an  un- 
reasonable hardship  to  the  defendant.** 

§  3731.  —  Appointment  of  reoeiTer.  The  declaration  of  a  dividend 
payable  out  of  capital  may  be  such  a  gross  mismanagement  of  the 
affairs  of  the  corporation  and  such  a  misapplication  of  its  property 
and  funds  as  will  justify  the  appointment  of  a  receiver  at  the  instance 
of  a  minority  stoekholder.**  A  stockholder  is  not  estopped  to  com- 
plain of  the  action  of  the  directors  in  declaring  and  paying  such  a 
dividend  by  retaining  a  certified  check  sent  him  in  payment  thereof, 
where  he  uses  it,  in  his  action  to  procure  the  appointment  of  a  re- 
ceiver, as  evidence  of  what  had  been  done.** 

§3732.  — Bond  or  note  given  for  illeffal  dividend.  If  a  corpora- 
tion, instead  of  paying  an  unlawful  dividend  out  of  capital  stock  in 
cash,  gives  its  bonds  or  notes  therefor,  they  cannot  be  enforced  except 
t^  bona  fide  holders  for  value,  and  the  stot^olders  receiving  the  aune 
do  not  occupy  such  a  position.** 

§373S.  —Recovery  of  dividends  nnlawfnlfy  paid-^n  gmeni. 
If  the  directors  of  a  corporation  declare  and  pay  a  dividend  t«  its 
stockholders,  when  there  are  no  profits  out  of  which  a  dividend  may 
lawfully  be  declared,  the  stockholders  have  no  right  to  retain  the 
money  received  by  them,  and  as  a  rule,  it  may  be  recovered  from 
them  by  the  corporation.**   And  especially  is  this  true  i 

WOfaaflee  v.  Bottand  B.  0>.,  65  Vt. 
110. 

MAn  injonetioQ  will  be  denied 
wtiere  the  statute  provide!  that  direc- 
tors shaJl  be  liaible  to  the  eorporatlon 
and  its  ereditora  for  the  payment  of 
divideoda  not  actually  earned,  and 
there  is  do  showing  tb»t  the  directors 
are  iuaolvent.  Schoenfeld  v.  Amcri- 
tan  Can  Co.  (N.  J.  Bq.),  55  Atl.  1044. 

41  As  where  notice  was  given  on 
SeptetUber  1st  that  on  September  30th 
dividendfl  wonld  be  paid  on  preferred 
■toek,  and  the  bill  seehinK  to  bar  the 
payment  of  dividends  under  the  notice 
mu  not  filed  until  September  25th. 
Sehoenf  did  v.  American  Can  Co.  (N.  J. 
Bq.},  «  AtL  1044. 


4a  A  reeinveT  was  appointed  under 
the  Louisiana  statute  where  a  dividend 
was  declared  out  of  capital  for  the 
purpose  of  liquidating  the  affairs  of 
the  corporattou  in  a  msnuer  not  au- 
thorized by  law.  Van  Vleet  v.  Gran- 
geline  Oil  Co.,  129  La.  406,  56  So.  343. 

«  Van  Yleet  v.  Evangeline  Oil  Oo., 
12»  La.  406,  56  So.  343. 

•4Aiabama  ICailile  ft  Stone  Co.  v. 
Chattanooga  Marble  t  Stone  Oo. 
(Tena.),  37  8.  W.   1004. 

« Bingham  v.  Marion  Trust  Co.,  27 
Ind.  App.  a47,  61  N.  E.  20;  Grant  v. 
Boss,  100  Ey.  44,  37  S.  W.  2«3{  Lex- 
ington Life,  Hre  t  Marine  Ins.  Oo. 
V.  Page  ft  Bichardoon,  17  B.  MoH. 
<Ey.)  412,  06  Am.  Dec.  1«6;  Oratx  v. 
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stockholder  who  has  induced  the  declaration  of  such  a  dividend  by 
fraud.  So  if  the  directors  intend  to  distribute  only  the  accrued  profits, 
but  a  atociiholder,  by  wilfully  deceiving  them  as  to  the  surplus  on 
hand,  induces  them  to  declare  and  pay  a  dividend  the  effect  of  which 
is  to  reduce  the  amount  of  the  invested  capital,  he  thereby  obtains 
from  the  company  the  sum  by  which  his  own  share  in  the  distribntion 
has  been  increased  by  such  misrepresentation,  and  is  liable  to  it  in 
at  least  that  amount.  And  if  several  stockholders  unite  in  the  perpe- 
tration of  such  a  fraud,  they  are  liable  jointly  to  the  extent  of  the 
total  excess  received  by  all.*" 

If  a  corporation  refuses  to  sue  to  recover  dividends  paid  out  of  the 
capital  stock,  a  stockholder  may  file  a  bill  to  compel  repayment,*'  And 
it  has  been  said  that  "if  the  capital  of  a  corporation  is  depleted  by 
the  payment  of  unearned  dividends  to  one  class  of  stockholders  to  the 
injury  of  another  class,  any  one  of  the  latter  class  could  by  appro- 


Bedd,  4  B.  Mon.  (Ky.)  178,  189; 
Qager  V.  Paul,  111  Wis.  838,  87  N.  W. 
875.  See  also  Salina  Mercantile  Co. 
V.  Stiefel,  82  Kan.  7,  107  Pac.  774. 

In  Hayden  v.  Thompson,  71  Fed.  (10, 
it  is  sail]  that  the  liability  to  repay  in 
an  asset  of  the  corporation  which, 
passes  to  the  receiver. 

In  Detroit  Trust  Co.  v,  Goodrich, 
175  Mich.  1«8,  Ana.  Cas.  1915  A  821, 
141  N.  W.  882,  it  ifl  said,  ' '  As  between 
the  coTpoiBtioD  BJid  its  stockholders, 
where  all  the  stockholders  are  upon 
the  same  footing,  the  doctrine  of  es- 
toppel might  be  invoked,  though  even 
then,  under  the  Hothorities,  we  think 
the  action  nould  be  maintained  by  the 
corporation  upon  the  theory  of .  mis- 
take." 

In  Minnesota  Thresher  Mfg.  Co.  v. 
Lan^on,  44  Mln-n.  37,  46  N.  W.  310, 
I  held  that  the  corporation  itself, 


itfl    0 


right, 


action  to  recover  sucli  dividends,  at 
least  where  it  is  not  alleged  that  their 
payment  was  the  unauthorized  act  of 
some  agent,  nor  that  they  were  paid 
under  a  mistake  of  fact,  nor  by  reason 
of  any  fraud  on  the  part  of  the  de- 
fpndniit  agiiin'-t  the  corporation. 
Where  a  corporation   has  disposed 

6210 


of  all  its  property  and  ceased  to  do 
aJiy  business,  thereby  necessitating 
the  employment  of  another  corpora- 
tion to  perform  the  essential  cleriFa! 
work  required  in  the  management  of 
its  affairs,  it  ia  in  such  a  comatose 
elate,  preceding  final  disHolutian,  that 
without  some  act  of  revivification 
ntereby  its  animation  is  restoreil,  it 
caunot  institute  or  maintain  a  suit  to 
recoi-er  part  of  a  diviilend  paid  out  in 
liquidation  for  the  purpose  of  paying 
a  claim  in  favor  of  such  other  cor- 
poration for  its  services,  but  such  ac- 
tion must  be  brought  by  such  other 
corporation.  Qaretson  Lumber  Co.  v. 
HinBon,  S9  Ore.  60S,  140  Pac.  633. 

W  Salina  Mercantile  Co.  v.  Stiefel, 
82  Kan.  7,  107  Pac.  774. 

*7Gager  v.  Paul,  111  Wie.  638,  87 
N.  W,  875;  Holmes  v.  Newvastle-upon- 
Tyne  Freehold  Abattoir  Co.,  1  Ch.  EHv. 
B83.  See  also  Minnesota  Thresher 
Mfg.  Co.  V,  Langdon,  44  Minn.  37,  46 
N.  W.  310. 

In  BO  doing  "lie  merely  enforces  the 
right  of  the  corporation,  and  the  re- 
lief granted  must  bo  measured  by  that 
right."  Oager  v.  Paul,  111  Wis.  638, 
87  N.  W.  S75. 
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priate  proceedings  compel  the  corporatitHi  itself  to  recover  the  funds 
so  unlawfully  withdrawn."*' 

Restitution  may  also  be  enforced  by  creditors  of  the  corporation,** 
or  by  a  receiver  *•  or  it  may  be  compelled  by  a  trustee  in  bankrupt- 


N.  W.  882. 

WtTuited  Statss.  Wood  V.  Bummer, 
3  Mason  308,  Fed.  Caa.  No.  17,944.  See 
also  Curran  v.  Arkansas,  15  How.  304, 
14  L.  Ed.  70S. 

Alabama.  Ft.  Payne  Bank  v.  Ala- 
bama Sanitarium,  103  Ala.  358,  15  So. 
618.  See  also  Bank  of  St.  Marya  v, 
St.  John,  Powers  A  Co.,  25  Ala.  566. 

Tiu».»>^  Fricke  V.  Angemeier,  53 
Ind.  App.   140,   101   N.  £.  329. 

Sentnclcj-  Grant  v.  Southern  Con- 
tract Co.,  104  Ky.  781,  47  8.  W.  1091 ; 
Qratz  V.  Bedd,  4  B.  Mod.  178, 169. 

N«w  ToA.  Bartlett  v.  Drew,  57  N. 
Y.  587;  Cirttrell  v.  Albany  Card  & 
Psp^T  Mfg.  Co.,  142  App.  Diy.  14«,  126 
N.  y.  Supp.  1070.  See  also  Hastings 
V.  Drew,  7fl  N.  Y.  9. 

West  VilglnU.  Code,  1 2873.  Ben- 
nett V.  aay  Couoty  Bank,  93  B.  E. 
353;  Benednm  v.  First  Citizens'  Bank, 
,   72  W.  Va.  124,  78  8.  E.  666. 

A  cieditoT  may  "invoke  the  aid  of 
a  conrt  of  equity  to  compel  restitntion 
of  sQch  onlawful  dividends  when  the 
corporatioQ  will  not  reclaim  them,  bat 
when  he  does  so,  he  merely  enforces 
the  right  which  the  corporation  has, 
and  the  relief  granted  must  be  meas- 
ored  by  that  right."  Gager  v.  Paul, 
111  Wis.  638, 87  N.  W.  873. 

6ucb  dividends  can  be  reached  by 
creditors  where  there  Is  no  statute  as 
being  a  fraudulent  disposititni  of  as- 
sets. Detroit  Trust  Oo.  v.  Qoodrich, 
175  Mich.  168,  Ann.  Cas.  WIS  A  821, 
141  N.  W.  882;  Ajnericaii  Steel  &  Wire 
Co.  V.  Eddy,  138  Mich.  403,  101  .N.  W. 
578,  130  Mich.  266,  89  N.  W.  953. 

The  Maine  statute  formerly  gave  a 
right  of  action  to  jmtgment  creditors. 
Bev.  St.  1857,  c.  46,  |  34.    Bowker  v. 


Hill,  115  Fed.  528.  The  present  stat. 
ute  of  that  state  gives  a  right  of 
action  to  "any  ereditor."  Bev.  St. 
1B03,  c.  47,  i  32. 

In  MicMgan  it  is  provided  by  stat- 
ute that  "If  the  capital  stock  of  any 
Euch  corporation  shall  be  withdrawn 
and  refunded  to  the  stirckholderB  be- 
fore the  payment  of  all  the  debts  of 
the  corporation  for  whic'i  such  stock 
would  bav«  been  liable,  the  stock. 
holders  of  such  eorporatlon  shall  be 
jointly  and  severally  liable  to  any 
creditor  of  such  corporation,  in  an  ac- 
tion founded  on  this  statute,  to  the 
amount  of  the  sum  refunded  to  him 
or  them  respectively."  This  .provision 
permits  a  recovery  by  creditors  where 
a  portion  of  the  capital  stock  is  re- 
funded to  stockholders  by  way  of  divi. 
dmds.  Detroit  Trust  Oo,  v.  Goodrich, 
175  Mich.  168,  Ann.  Caa.  1915  A  821, 
141  N.  W.  S8^i  American  Steel  ft  Wire 
Co.  V.  Eddy,  138  Mith.  403,  101  N.  W. 
578,  130  Mich.  20G,  89  N.  W.  952. 

' '  Whenever  it  is  satisfactorily 
proved  that  the  assets  of  a  corporation 
are  so  reduced  as  to  impair  the  capital, 
the  creditors  have  &  right  to  follow 
them  into  the  hands  of  the  stock- 
holders to  whom  they  have  been  paid 
as  dividends,  and  who  must  be  held  to 
hold  such  assets  as  a  trust  fund  for 
the  benefit  of  eredM»rs. "  American 
Steel  &  Wire  Co.  v.  Eddy,  138  Mich, 
403. 

The  statute  applies  equally  to  pre- 
ferred stockholdeiv  who  have  received 
dividends  from  the  capital  stock. 
American  Steel  &  Wire  Co.  v.  Eddy, 
138  Mich.  403,  101  X.  W.  57S,  130 
Mich.  266,  89  N.  W.  952. 

MUnltad  States.  Hayilen  v.  Wil- 
liams,  96  Fed.  279;  Hayden  v.  Brown, 
94  Fed.  15;  Hayden  v.  Thompson,  71 
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ey,**  or  by  an  assi^ee  for  the  benefit  of  creditors,  where  the  Ungnage 
of  the  assignment  is  comprehensive  enough  to  include  the  right." 

Usually  a  creditor  cannot  sue  pending  receivership  proceedings, 
but  the  right  of  action  is  in  the  rece'Sver."  It  has  been  held,  however, 
that  a  creditor,  rather  tban  trustees  appointed  to  wind  ap  the  affairs 
of  a  corporation  whose  charter  has  been  surrendered,  is  a  proper  party 
to  bring  a  suit  for  his  own  benefit,  although  a  suit  for  the  benefit  of  the 
corporation  would  probably  have  to  be  brought  by  the  trustees.'* 

The  right  of  recovery  for  the  benefit  of  creditors  is  often  held  to  be 
based  on  the  equitable  doctriae  that  the  capital  is  a  fund  held  by  the 
corporation  in  trust  for  the  payment  of  its  debts,  and  that  the  mtmey 


TeA.  60.  See  also  T^nn  v.  Brown,  142 
U.  8.  S6,  35  L.  Ed.  936. 

Aikaiu»&  Corn  v.  Skillern,  75  Ark. 
148,  87  B.  W,  142. 

IndUn*.  Fricke  t.  Angemeier,  53 
iDd.  App.  140,  101  N.  E.  320;  Bdoghun 
V.  Marion  Trust  Co.,  27  Ind.  App.  247, 
61  N.  E.  29. 

MlclitgMi.  Detroit  Tmrt  Go.  t. 
Ooodrkh,  175  Mioti.  168,  Ann.  Cas. 
Ifll5  A  831, 141  N.  W.  8«2, 

MlimeBOta.  Minnesota  Thresher 
Mfg.  Co.  V.  I^n^on,  44  Minn.  37,  46 
N.  W.  310. 

Ksw  JeiMy.  Mills  V.  Hendersliot, 
70  N.  J.  Eq.  258,  62  Atl.  5K;  WilHamB 
V.  Boice,  38  N.  J.  Eq.  364. 

The  receiver  nf  a  national  bank  may 
bring  such  a  suit.  The  right  of  re- 
covery in  Bueh  caseB  is  not  based  on 
the  National  Banking  Aet,  and  the 
remedies  provided  by  it  for  the  collec- 
tion of  assets  are  not  exelueive.  Hay- 
den  V.  Thompson,  71  Fed.  60. 

A  receiver  may  sue  when  atrthorized 
by  the  court  appointing  bim.  Kretsch- 
mar  v.  Stone,  90  Migs.  375,  43  80.  177. 

The  receiver  of  a  national  bank  may 
sue  without  an  order  of  the  comptroller 
of  the  currency  directing  him  to  do  to. 
Harden  v.  Thompson,  71  Fed.  60. 

Am  order  of  court  directing  a  re- 
ceiver to  take  proper  steps  to  recover 
dividends  whieh  the  court  Ends  were 
illegally  paid  is  not  an  adjudication 
aa  agaiaat  particular  stockholders  that 


they  lecMved  tbe  dividends  In  quea* 
tion,  or  that  the  SRme  were  illegal, 
but  such  questions  can  only'  be  ad- 
judged as  against  them,  in  a  proper 
proceeding  to  which  they  are  parties. 
Nor  is  OQcb  am  order,  nor  an  order  re- 
futing to  vacate  H,  iqtpealable  in 
Indiana,  there  being  no  statute  avthor- 
izing  an  appeal  therefrom.  Stewart  v. 
Marion  Trust  Co.,  156  Ind.  174,  57  N. 
E.  911. 

BI  Cottrell  V.  Albany  Card  ft  Paper 
Mfg.  Co.,  142  N.  Y.  App.  Div.  148, 
136  N.  y.  Bupp.  1070;  Bennett  v.  Clay 
Connty  Bank,  —  W.  Va.  — ,  03  8.  B. 
353.  Bee  also  Ratcliff  v.  Clendenin,  ' 
232  Fed.  61;  Fricke  v.  AngMneier,  53 
Ind.  App.  140, 101  N.  E,  329. 

M  Grant  v.  Ross,  100  Ky.  44,  37  6. 
W.  263 ;  Lexington  Life,  Fire  ft  Marine 
Ins.  Oo.  V.  Page  ft  Riehardaon,  17  B. 
Mon.  (Ky.)  412,  66  Am.  Dee.  165.  See 
also  Main  v.  Hills,  6  Biss.  98,  Fed. 
Cas.  No.  8,974. 

M  McTamauy  v.  Day,  23  Idaho  95, 
13S  Pac.  503. 

A  right  of  action  (pven  to  individual 
creditors  by  statute,  if  not  absolutely 
taken  away  by  the  icstitution  of  in- 
solvency proceedings  and  the  appwnt- 
nent  of  a  receiver,  is  at  least  sus- 
pended during  the  pendency  of  the 
proceedings.  Minnesota  Threaher  Mfg. 
Oo.  V.  Langdon,  44  Minn.  37,  46  N.  W. 
310. 

MBowker  v.  HiU,  115  Fed.  506. 
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received  for  dividendB,  being  in  fact  capital,  is  impressed  with  this 
tmst,"  and  Uiat  "he  who  basrecmed  moneys  impressed  with  a  trust, 
without  consideration,  ought  to  and  must  restore  them."  *•  But  some 
courts  have  held  that  since  so  long  as  a  corporation  is  sfdvent,  and  re- 
mains in  control  of  its  property  and  assets,  it  may  deal  therewith  and 
dispose  of  the  same  like  an  individual,  subject  only  to  such  limitations 
upon  its  powers  as  may  be  imposed  by  its  charter,*'  it  may  distribute 
its  earnings  among  its  stockholders  by  way  of  dividends  without  first 
paying  its  general  creditors,  unless  an  intent  to  defraud  them  is 
shown,"  and  hence  that  gener^  creditors  cannot  recover  dividends  so 
paid  where  it  is  not  shown  that  the  corporation  was  insolvent  when 
they  were  paid  and  there  is  no  proof  of  fraud." 

The  right  of  the  receiver  to  sue  has  been  variously  placed  on  the 
ground  that  the  liability  of  the  stockholder  to  repay  is  an  asset  of 
the  corporation  which  passes  to  the  receiver;  **  that  he  represents  the 
stockholders  and  must  adjust  the  affairs  of  the  association  equally 
among  them;*'  and  that  he  represents  the  creditors." 

It  has  been  doubted  whether  the  receiver's  right  of  action  is  assign- 
able and  whether  the  court  in  which  the  receivership  proceedings 


M  United  States.  Harden  v,  Thomp- 
aon,  Tl  Fed.  60;  Wood  v.  Duminer,  3 
Mason  308,  Fed.  Cfta.  No.  17,»44. 

AWMUua.  Ft.  Payne  Bank  v.  Ala- 
bama S&nitarinm,  103  Ala.  35S,  16  6o. 
618.  See  also  Bank  of  St.  Marys  v. 
St.  John,  Pmvera  &  Co.,  26  Ala.  566. 

MfnltflSota.  MinneBota  Thresher 
Mfg.  Oo.  T.  Langdon,  44  Winn.  37,  46 
N.  W.   310. 

How  JttatiT-  Mnlls  V.  Hendersho^ 
70  N.  J.  Eq.  256,  62  Atl.  542. 

New  Tort  Bartlett  v.  Drew,  57  N. 
T.  S87.  See  also  Hastings  v.  Drew, 
76  N.  T.  ». 

The  role  is  based  "npoo  the  equita- 
ble groQiid  tliat  the  stock  is  regarded 
as  a  tmert  fund  for  all  the  debts  of 
the  cotporation,  and  no  stockholder 
caai  entitle  bionself  to  any  dividend  or 
share  «f  it  until  all  the  debts  are 
pwd."  WilKama  v.  Boice,  38  K.  J. 
Eq.  364. 

H  Eayden  v.  Thompson,  71  Fed.  60. 

VI  See  Chap.  32,  supra. 

MSee  (3663,  supra. 

(•Oreat  Veatern  Min.  t  Mfg.  Co. 


V.  Harris,  138  Fed.  321,  rev'g  111 
Fed.  38,  judgment  affirmed  on  other 
groonds,  198  U.  S.  561,  49  L.  Ed.  1163; 
New  HamfMhlre  Sav.  Bank  v.  Bichey, 
121  Fed.  956. 

SO  Harden  v.  Thompson,  71  Fed.  60. 

The  receiver  may  recover  the  divi- 
dends bewanse  the  corporation  conid 
do  BO.  Bingham  v.  Marion  Tmst  Co., 
a?  Ind.  App.  247,  61  N.  E.  29. 

ei  Bingham  v.  Marion  Trust  Co.,  27 
Ind.  App.  S47,  61  N.  E.  29. 

«  A  receiver  may  recover  sneh  divi- 
dends in  the  right  of  the  creditors,  but 
not  in  the  right  of  t3ie  corporation. 
Miooesots  Threrter  Mfg.  Co.  v.  Lang- 
don,  44  Minn.  37,  46  N.  W.  310. 

"  While  primarily  the  receiver  rep- 
resents  the    insolvent   so   far   as   the 
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are  pending  has  power  to  order  it  sold.  And  it  has  be^  held  that, 
in  any  event,  an  order  of  sale  will  ni>t  be  construed  as  authorizing 
such  a  thing  unless  such  a  construction  is  compelled  by  the  clearest 
and  plainest  lai^uage,  and  tiiat  such  a  right  will  not  pass  to  the 
purchaser  at  a  receiver's  sale  held  pursuant  to  an  order  directing 
all  the  sssets  of  the  corporation  to  be  sold  as  one  property,  and  not 
in  parcels.** 

To  sustain  such  a  recovery,  there  need  not  have  been  any  bad  faith 
or  negligence  in  declaring  the  dividend,  and  the  right  exists  where  the 
dividend  was  made  under  a  misconeeptiiHi  on  the  part  of  the  directors 
as  to  what  constituted  profits,  and  under  a  belief  that  there  were  profits 
to  divide  when  in  fact  there  were  none,** 

The  right  of  the  corporation  or  its  assignee  to  recover  is  not  affected 
by  the  fact  that  the  stockholders  authorized  and  directed  the  payment 
to  be  made,  where  the  right  to  declare  dividends  is  vested  in  the  direc- 
tors alone.^  Nor  is  the  obligation  of  the  stockholder  to  refund  affected 
by  the  fact  that  the  amount  of  the  dividend  was  credited  on  his  stock 
subscription,  at  least  where  he  is  also  a  director.**  But  a  stockholder 
who  participates  in  a  vote  by  which  the  whole  cash  assets  of  the  cor- 
poration are  withdrawn  and  paid  to  t^e  stockholders  in  proportion  to 
the  amount  of  stock  held  by  each  cannot  thereafter,  in  his  capacity  as 
a  creditor,  compel  restitution  by  the  other  stockholders." 

§  3734. Effect  (tf  stockholder 'b  good  faith.    There  are  numer^ 

ous  holdings  to  the  effect  that  stockholders  are  liable  for  dividends 
paid  to  them  out  of  capital  even  though  they  acted  in  good  faith  and 

SS  Uhiii«Bota  Tbreslier  Mfg.  Oa.  y.  a  corpoiate  capacity  in  reeeiving  a 

Langdon,  44  Minn.  37,  46  N.  W.  310.  div4d«md.      They    do    not,    therefore, 

•4  Grant  v.  Boss,  100  Ky.  44,  37  8.  ratify  the  illegal  act  of  the  direetore 

W.   263;   Lexington  life,  IHre  k  Ma-  by  receiving  it."     And   e^eeially  is 

line  Ins.  Co.  v.  Page  ft  Biohardsoii,  17  this  true  ffheretliey  do  not  know  that 

B.  Mm.  (Ky.)  412,  66  Am.  Dec.  165;  the  dividends  are  illegal.     Lexington 

Oratz  T.  Hedd,  4  B.  Mon,  (Ky.)  178,  Life,  Pire  &  Marine  Ics.  Co.  v.  Page 

189.  &  KchardaoD,  17  B.  Moo.  (Ky.)  412, 

"  The  good  faith  of  the  corporation  66  Am.  Dec.  16S. 
in  paying  dividanda  in  impairment  of  B»  Grant  v.  Boss,  100  Ky.  44,  37  S. 

capital    •     •    •    ia  no  defense  to  an  W.  263. 

action   for   thrar   recovery."     Detro.it  « Lexington    life,   Pire   &   Marine 

Trust  Co,  V.  Goodrich,  175  Mich.  168,  Ins.  Co.  v.  Page  &  Bdchardaon,  17  B. 

Ann.  Gas.  1916  A  821,  141  N.  W.  882.  Mon.    (Ky.)    412,    66   Am.    Dec.    165; 

To  same  effeft,  seo  American  Steel  4  Gratz  v,  Eedd,  4  B.  Mon.  (Ky.)  178. 
Wire  Co.  v.  Eddy,  138  Mic*.  403,  101  «7  Potter  v.  Stevens  Mach.  Co.,  1S7 

N.  W.  578,  Mass.  592,  34  Am.  Rep.  4^. 

"  The   stockholders  do  not  act   tn 

6214 
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without  knowledge  that  the  dividend  was  declared  and  paid  illegally." 
But  the  Supreme  Court  of  the  United  States  has  held  that  the  re- 
ceiver of  a  national  bank  cannot  recover  back  a  dividend  declared 
and  paid  out  of  capital  at  a  time  when  the  bank  was  not  insolvent, 
where  the  stockholder  received  the  same  in  good  faith,  believing  that 
it  was  paid  out  of  profits."  And  this  holding  has  been  followed  by 
the  other  federal  courts  and  the  rule  there  adopted  applied  with  re- 
spect to  other  corporations."*  If,  however,  the  corporation  was  in- 
solvent  when  the  payment  was  made,  a  recovery  may  be  had  regardless 
ot  the  good  faith  of  the  stockholder." 

It  has  also  been  held  that  where  the  only  objection  is  that  the  divi- 
dend was  not  declared  by  the  proper  authority,  the  payment  must  be 
regarded  as  a  voluntary  one,  and  cannot  be  recovered  back  by  the 
corporation  from  a  stockholder  who  has  received  it  in  good  faith, 
without  notice  of  any  infirmity  in  the  manner  of  its  declaration,™ 

If  stock  is  transferred  merely  for  the  purpose  of  enabling  the  trans- 
fft-ee  to  act  more  conveniently  and  completely  as  the  agent  of  the 
transferrer,  who  retains  the  beneficial  ownership,  the  transferrer  is 
chargeable  with  the  knowledge  of  the  agent  as  to  the  condition  of 


M  Alataunv  Ft.  Payne  Bank  v,  Ala- 
bMia  SaniUriDm,  103  Ala.  358,  IS  6o. 
61S.  See  also  Bank  of  St.  Marya  v. 
St.  Jobu,  Powers  &  Co.,  25  Ala.  566. 

Eentacky.  Lexington  Life,  ^re  & 
llarine  Ins.  Co.  v.  Page  &  Rii?hardson, 
IT  B.  Mdq.  412,  66  Am.  Dec.  165. 

lUeMgan.  Detroit  Trust  Co,  v. 
Ooodrich,  175  Mich.  I6S,  Ann.  C^. 
1915  A  S21,  141  -N.  W.  882;  American 
Steel  &  Wire  Co.  v.  Eddy,  138  Mieh. 
4tl3,  101  N.  W.  578. 

H«T  Jerser.  Mills  v.  Hendershot, 
70  N,  J.  Eq,  266,  62  Atl.  542. 

Englaml.  In  re  Deuham,  25  Ch.  Div. 
752.  Compare  In  re  Peruvian  Ouauo 
Co,  [1894]  3  Ch.  690, 

In.  Battlett  V.  Drew,  57  N.  Y.  587, 
it  is  said  that  if  the  stockholder  baa 
any  of  the  assets  Or  property  of  the 
forporatioa  which  ought  to  be  applied 
ta  the  payment  of  its  debts,  it  is  "im- 
material w4i?ther  he  got  it  hy  fair 
SKTeement  w^th  his  associates,  or  by 
any  wrongful  act." 


In  Grant  v.  Boas,  100  Ky.  44,  37  S. 
W.  263,  a  recovery  was  had  by  an  as- 
signee although  the  stockholders  in- 
vestigated the  affairs  of  the  corpora- 
tion, and  found  and  declared  that  it 
was  solveint  and  that  it  had  a  large 
surplus   over   its   liabilities. 

69  MeDonald  v,  Williajns,  174  TJ.  8. 
397,  43  L.  Ed.  1032. 

TOBateliff  V.  Clendenin,  232  Fed,  61; 
E.  L.  Moore  &  Co.  v.  Murchiaon,  226 
Fed.  679;  Great  Western  Min.  &  Mfg. 
Co.  v.  Harris,  128  Fed.  321,  rev'g  111 
Fed.  38,  judgment  aff'd  on  other 
grounds,  198  U,  8.  561,  49  L.  Ed.  1163; 
Lawrence  v.  Greenup,  97  Fed.  906; 
Hayden  v.  Williams,  86  Fed.  279.  See 
also  Cottre?l  v, 
Mfg.  Co.,  142 
126  N.  Y.  Sup 

■n  Hayden  v. 

TSBerryman 
Co.,  117  N.  Y. 
Y.  Supp.  696. 
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the  company."  Acquiescence  by  the  corpcffation  in  the  unanthorized 
payment,  under  such  circumstances,  constitute  a  ratification.^* 

§3736. Bight  of  credittnrs  u  affected  by  time  when  they 

became  sludL  According  to  some  courts  a  recovery  may  be  had  for 
the  benefit  of  creditors  regardless  of  whether  they  became  such  before 
or  after  the  dividends  were  declared,"  at  least  unless  those  whose 
claims  accrue  subsequently  know  that  the  dividend  has  been  paid  out 
of  capital."  Other  courts,  however,  have  held  that  a  corporation,  if 
solvent,  has  a  right  to  declare  a  dividend  as  against  subsequent  credi- 
tors, and  therefore  creditors  who  become  such  after  the  payment  of 
a  dividend  cannot  recover  the  same  from  the  stockholders  on  the 
subsequent  insolvency  of  the  company,"  but  that  its  assets  must  first 
be  appropriated  to  the  payment  of  its  existing  deibts  before  any  por- 
tion of  them  can  be  distributed  to  the  stockholders,  and  creditors  who 
become  such  before  the  payment  of  dividends  may  recover  the  same 
from  the  stockholders  where  such  payment  renders  the  coloration 
insolvent."  The  burden  of  proving  that  the  creditors  for  whose  bene- 
fit a  recovery  is  sought  became  such  before  l^e  payment  was  made 
is  on  the  plaintiff,  where  his  allegation  that  sueh  was  the  ease  is 
denied," 

Dividends  paid  when  the  corporation  was  insolvent  may  be  recov- 
ered by  creditors  who  became  such  before  or  after  they  were  paid,  or 
by  a  receiver  or  trustee  in  bankruptcy  in  their  behalf.**    The  test  of 


7*  If  the  &gMt  wfu  an  officer  or 
director  and  knew  or  shonid  have 
kuowD  the  facts,  the  principal  cannot 
escape  tiabtlitj  on  the  ground  that  he 
was  an  innocent  holder  who  received 
the  dividends  in  good  faith  and  under 
the  belief  that  they  were  property 
paid,  E.  L.  Moore  &  Co.  v.  Uurchison, 
226  Fed.  679, 

TlBerryman  v.  Bankers'  Life  Ina. 
C3o.,  117  N.  T,  App.  Div.  730,  102  N. 
Y.  Bupp,  696. 

7G  Fricke  v.  Angemeier,  S3  Ind.  App. 
140,  101  N.  E.  329;  Gratz  v.  Eedd,  4 
B.  Mon.   (Ky.)   178,  196;   Williams 
Boice,   38   N.  J.  Eq.   3M;    Cottrell 
Albany  Card  ft   Paper   Mfg.   Co.,  142 
N.  Y.  App.  Div,  148,  126  N.  Y.  Supp. 

-  loro. 

MWiUiama  v.  Boice,  38  N.  J.  Eq. 
364. 


TT  Batcliff  V.  Cleodenin,  232  Fed.  61 ; 
Montgomery  v.  Whitehead,  40  Colo. 
320.  11  L,  E.  A,  (N.  e.)  230,  90  Pac. 


n  Montgomery  v.  Whitehead,  40 
Colo.  320,  11  L.  B,  A,  (N.  S.)  230,  90 
Pac.  S09.  See  also  Batcliff  v.  Clen- 
denin,  232  Fed.  61. 

A  creditor  of  a  corporate  creditor 
who  garnishes  the  corporation  and  ob- 
tains a  judgment  against  it  In  the 
garnishment  proeeedings  stands  in  the 
shoes  of  his  debtor  in  this  respect, 
and  may  recover  dividends  paid  after 
liis  dAitor's  claim  ogaiiut  the  cor- 
poration accrued.  Mon'tgomery  v. 
Whitehead,  40  Colo.  3B0,  11  L.  B.  A. 
{N,  S.)  230,  90  Pac.  509. 

TBBftteliff  V.  Clendenin,  282  Fed.  61. 

80  Finn  v.  Brown,  142  U.  8.  56,  85 
L.  Ed.  936,  ait'g  34  Fed.  124;  BatcUS 
6216 
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the  solvency  of  the  corporation  under  such  circumstances  is  the 
sufficiency  of  its  assets  and  its  ability  to  pay  its  debts,  and  the  suffi- 
ciency of  its  assets  and  its  ability  to  pay  its  stockholders  the  par 
value  of  their  stock  in  addition  thereto  are  irrelevant  to  the  issue  of 
insolvency.  If  the  corporation  was  a  going  concern  when  the  pay- 
ment was  made,  the  presumption  is  that  it  was  solvent,  and  the  bur- 
den is  on  the  plaintiff  to  show  that  it  was  insolvent  if  his 
allegation  to  that  effect  is  denied.'^ 

13736.  — Liability  where  stockholder  is  officer.  A  director  or 
other  officer  of  a  corporation  is  bound  to  know  the  condition  of  the 
corporation's  affairs,  and  if  he  receives  a  dividend  which  has  not 
been  tarned,  it  may  be  recovered  from  him  by  the  corporation  or  its 
assignee,  or  receiver,**  or  by  a  creditor.** 

If  a  majority  of  the  board  of  directors,  by  deceiving  the  minority  as 
to  the  surplus  on  hand,  induce  them  to  concur  in  the  declaration  of 
a  dividend  which  reduces  the  amount  of  the  invested  capital,  the 
conspiring  directors  are  jointly  liable  to  the  corporation  in  at  least 
the  amount  by  which  their  shares  in  the  distribution  have  'been  in- 
creased by  their  misrepresentation.** 

An  officer  who  receives  a  dividend  which  was  fraudulently  or  un- 
lawfully declared  is  liable  to  the  corporation  therefor,  although  he  may 
have  repudiated  the  transaction  after  his  receipt  of  the  dividend, 
and  repaid  it  to  another  officer,  for  he  should  repay  it  to  tie  eorpora- 
tion.** 


V.  Clendenin,  332  Fed.  61  j  Pricke  v. 
Afflgvmeier,  53  Ind.  App.  140,  101  N. 
E.  329. 

■1  RatcHff  V.  Clendenin,  232  Fed.  01. 

MFinn  v.  Brown.  142  V.  8.  58,  35 
L.  Ed.  936,  aff'g  34  Fed.  124;  E.  L. 
Moore  &  Co.  v.  Murchison,  226  Fed. 
679;  Hayden  v.  Thompson,  71  Fed, 
60;  Main  v.  Mills,  6  Biss.  9S,  Fed. 
Caa.  No.  8,974;  Ebelhar  v.  Ger- 
nuui- American  Secnrity  Co.  'b  Assignee 
(Ky.  L.  Bep.),  119  8.  W.  220,  28  K7. 
L,  Eep.  1144,  91  a.  W.  262;  MiUs  v. 
Hendershot,  70  N.  J.  Eq.  256,  62  Atl. 
642.  Ajnd  see  Grat/  v.  Redd,  4  B.  Mon. 
CKy.)  ns.  See  also  Ranee's  Case, 
fl  Cb.  App.  104.  Compare  In  re  Deu- 
hom,  25  Ch.  Div.  752. 

nOiatz  V.  Redd,  1  B,  Uoo.  (Ey.) 


ITS;  Bartlett  v.  I>rew,  57  N.  T.  667. 
See  also  Bank  of  St.  Marys  v.  St. 
John,  Powers  k  Co.,  S5  Ala.  566. 

MSalina  Mercantile  Co.  v.  Stiefel, 
82  Kan.  7,  107  Pac.  774. 

»In  Hnn  v.  Brown,  142  U.  S,  38, 
35  L.  Ed.  036,  aff'g  Bnrwn  v.  Tinn,  34 
Fed.  124,  stock  in  a  national  bank  was 
transferred  on  the  books  of  tbe  bank 
from  the  president  to  the  vice  presi- 
dent before  the  latter's  election,  and 
after  his  eleetion  1 
lent  dividend  was  » 
knowledge,  and  hi 
the    shares   had    b 
him    upon    being 
dividuud  thereon  b 
him  on  the  books 
immediately   reput 
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Statutes  making  directors  individually  liable  to  the  corporation  or 
its  creditors  for  paying  dividends  when  there  are  no  prt^ts  available 
for  that  purpose,"  do  not  aifect  the  liability  of  directors  as  stock- 
holders to  the  extent  of  the  dividends  which  they  have  actually  re- 
ceived." 

§3737. EfTeot  of  statutory  liability  of  directors.    The  fact 

that  a  statute  makes  directors  individually  liable  to  the  corporation  or 
its  creditors  for  wrongfully  paying  dividends  when  there  are  no 
proRta  available  for  the  purpose  does  not  affect  the  liability  of  stock- 
holders to  repay  dividends  wrongfully  received  by  them,  and,  not- 
withstanding such  a  statute,  the  liability  of  the  stockholders  may  be 
enforced  in  equity  by  a  receiver  of  the  corporation,"  although,  of 
course,  a  recovery  of  the  money  from  the  directors  would  exonerate 
the  stockholders,"  \or  does  such  a  statute  affect  the  liability  of  th? 
directors  as  stockholders  to  the  extent  of  the  dividends  which  they 
have  actually  received." 

§  3738. Extent  of  liability.    The  liability  of  the  stockholders 

to  refund  is,  of  course,  limited  to  the  amounts  respectively  received 
by  them.'*  But  the  liability  is  not  merely  for  a  proportionate  share 
of  the  indebtedness  and  therefore  the  solvent  stockholders  miist  make 
up,  so  far  as  they  are  chargeable  with  dividends,  any  deficiency  due 
to  the  inability  of  insolvent  stockholders  to  contribute  their  share."  It 
has  been  held,  however,  that  where  all  the  stockholders  are  not  made 
parties,  and  the  bill  does  not  show  the  total  amount  of  indebtedness 
or  that  the  stockholders  not  joined  are' insolvent  or  out  of  the  jurisdic- 
tion, the  defendants  will  he  required  to  restore  only  so  much  of  the 
dividends  received  by  them  as  the  stock  held  by  them  bears  to  the 
total  number  of  shares." 

tion,    directed    the    president    to    re-  W'The  directors  are  their  a^Dts, 

transfer  the  shares  to  bis  own  name,  and   if  redrem   has  been   obtained  by 

and  then  gave  the  president  his  eheck  rceovrse    to    the    agent,   it    would    of 

for  the   amount  of  tfae   dividend.     It  coarse  exonerate  the  principal."    Wtl- 

was  held   that  he  should  have  r^aid  Hams  v.  Boire,  ^  N.  J.  Rq.  364. 

tfac  dividend  to  the  bank,  and  that  his  M  A   six   years '   limitation  fixed  by 

payment  to  the  president  did  not  re-  such   a   statute   does   not   affect   thfir 

lievo  him  from  liability  to  the  bank.  liability.    Mills  v.   Hendershot,   70  N. 

MSee  S3742,  infra.  J.  Eq.  258,  62  Atl.  542. 

Br  Mills  V.  HenderAot,  70  N.  J.  fiq.  »l  Mills  v.  Hendershot,  70  N.  J.  Eq. 

268,  92  Atl.  542.  258,   82   Atl.   54S. 

MHaydcn  v.  Thompson,  71  Fed.  60;  W  Mills  v.  Hendershot,  70  N,  J.  Eq. 

■Williams  v.  ftriee,  M  N.  .1.  Eq.  364.  258,  62  Atl.  542. 

As   ta  such   statutory   liability,  peo  ^  Wood   v.   Dummer,  3   Mason   -tOS, 

i  3742,  infra.  Fed.  Caa.  No.   17,944. 
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"If  one  stockholder  is  compelled  to  pay  more  than  bis  fair  share  of 
any  unpaid  debt,  he  may  resort  to  his  associates  for  equitable  con- 
tribotions."  •* 

A  corporation  cannot  recover  from  a  transferee  of  shares  dividends 
improperly  paid  to  the  transferrer,  for  the  transferee  only  succeeds 
to  such  of  the  transferrer's  liabilities  as  are  incidental  to  the  ownership 
of  the  shares.* 

§3730. Jtirisdiction  and  procedure;    Equity  has  jurisdiction 

of  suits  by  creditors,  assignees,  receivers  or  trustees  in  bankruptcy 
of  corporations  to  recover  dividends  illegally  paid,**  and,  as  a  rule, 
such  dividends  may  also  be  recovered  in  an  action  at  law,*'  although 
there  are  holdings  to  the  effect  that  the  remedy  in  equity  is  ex- 
clusive, and  that  an  action  at  law  will  not  lie."     It  has  been  held 


MBartlett  v.  Crew,  57  N.  T.  5S7. 

M  Hurlbat  v.  Tayler,  82  Wis.  607,  22 
N.  W.  855. 

M  tmited  Statw.  Wood  V.  Dummer, 
3  MaBon  308,  Fad.  Gas.  No.  17,M4. 
See  also  Cuitad  v.  Arkanaas,  15  How. 
304,  14  L.  Ed.  705. 

EmtDCkT.  Grant  v.  SoDtbern  Con- 
tract Co.,  104  Ky.  781,  47  9.  W.  1091. 

Now  Jonoy.  WilliamB  t.  Boiee,  38 
N.  J.  Bq.  361.  Soe  alao  Mills  v.  Hen- 
derabot,  70  N.  J.  Eq.  258,  62  Atl.  542. 

OiegotL  QaretsoD  Lomber  Co.  v. 
HinBOO,  6&  Ore.  605,  140  Pac.  633. 

WoA  Virginia.  Code,  f  2ST3.  Ben- 
nett V.  CUy  CAnty  Bank,  93  S.  E. 
353. 

WlKonsln.  Gager  t.  Paul,  111  Wis. 
638,  87  N.  W.  875. 

Equity  has  jurisdiction  of  a  suit 
by  a  Teeeiver  against  all  of  the  stock- 
holders to  recover  dividends  paid  to 
tbem  out  of  capital,  since  it  ia  a  suit 
to  execute  a  trust  and  to  ando  a  fraud, 
and  because  it  will  avoid  a  multiplicity 
of  suits.  Hayden  v.  Tbompaon,  71 
Fed.  BO. 

The  atatutea  of  Maine  (Eev.  St, 
1857,  c.  46,  1 34)  formerly  provided 
that  judgment  creditors  might  recover 
dividends  unlawfully  paid  in  a  suit  in 
equity  in  the  Supreme  Judicial  Court 
<  f  that  state. 

In  Bowkcr  v.  Hill,  115  Fed.  52S,  it 


was  held  that  this  provision  was  not 
intended  to  deprive  a  federal  court  of 
equity  of  jurisdiction  of  such  a  suit 
in  a  case  where  the  necessary  diversity 
of  citizenship  esieted. 

The  present  Maine  statnte  provides 
that  a  recovery  may  be  had  in  an 
action  on  the  case.  Rev.  6t.  1903,  c. 
47,   t32,   p.   43S. 

*7  Lexington  life.  Fire  ft  Marine 
Ids.  Co.  v.  Page  &  Bichardaon,  17  B. 
Mon.  (Ky.)  412,  66  Am.  Dec.  165; 
Kretscihmar  v.  Stone,  90  Miss.  375, 
43  So.  177. 

The  Michigan  statute  making  stoek- 
bolders  jointly  and  severally  liable  to 
creditors  to  the  amount  of  the  capital 
withdrawn  and  refunded  to  them 
' '  provides  a  new  procedure,  permitting 
one  who  has  eibausted  his  remedy 
against  the  corporatiou  (if  not  others) 
tb  sue  the  stockholder  in  an  action  at 
law."  American  Steel  &  Wire  Co.  v. 
Eddy,  130  Mich.  266,  M  N.  W.  953. 

See  also  Finn  v.  Brown,  142  11.  S. 
56,  35  L.  Ed.  936,  which  wao  an  action 
at  law  by  a  receiver  of  a  national 
bank;  anil  Main  v.  Mills,  6  Bisa.  98, 
Fed.  Caa.  No.  8,974,  which  was  an  ac- 
tion at  law  by  a  trustee  in  bankruptcy. 

MPaachnll  v.  Whitaett,  11  Ala.  472; 
Spear  v.  Grant,  16  Mass.  9;  Vose  v. 
Grant,  IQ  Mass.  505. 

A  receiver  of  a  national  bank  can- 
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that  dividcncU  paid  on  void  stock  may  be  recovered  by  the  other  stock- 
holders for  the  benefit  of  the  corporation  in  an  action  at  law  for  mmiey 
had  and  received.** 

In  the  federal  courts  general  creditoiB  cannot  maintain  a  snit  in 
equity  to  compel  stockholders  to  account  for  dividends  received  by 
them  on  the  theory  that  the  distribution  of  the  same  was  fraudulent 
until  they  have  exhausted  their  remedy  at  law'by  reducing  their  claims 
to  judgment.* 

It  has  been  held  that  a  creditor  may  sue  a  single  stoeUiolder,  and 
that  he  is  not  obliged  to  sue  on  behalf  of  himself  and  all  other  cred- 
itors who  may  choose  to  come  in.'  "If  one  stockholder  is  compelled  to 
pay  more  than  his  fair  share  of  any  unpaid  debt  he  may  resort  to 
his  associates  for  equitable  contribution ; '  but  with  that  proceeding 
the  creditor  has  nothing  to  do,  unless  he  chooses  to  intervene  to  settle 
equities  that  exist  between  his  debtors."*  The  liability  for  the  benefit 
of  the  creditors  under  the  West  Virginia  statute  may  be  enforced 
in  a  proceeding  instituted  by  all  of  the  creditors,  or  by  one  of  them 
for  the  benefit  of  all.'  In  New  York  the  corporation  is  a  necessary 
party  defendant  to  a  suit  by  a  judgment  creditor.' 

The  bill  in  a  suit  by  a  receiver  is  not  multifarious  because  all  of 
the  stockholders  are  joined  as  defendants.'  Nor  is  such  a  bill  against 
several  stockholders  to  recover  dividends  declared  during  a  number 
of  years  multifarious  merely  because  some  of  the  defendants  partici- 
pated in  but  one  or  two  of  such  dividends,  while  others  participated 
in  more  of  them  and  still  others  in  all.*   But  a  bill  is  multifarious 


not  maiD'taui  an  action  at  law  In  a 
federal  coart  against  a  stockholder  to 
recover  a  dividend  pai*  him  out  of 
the  OBseta  of  the  bank  dnriog  it«  toI- 
nntaiy  liquidation,  and  at  a  time  when 
it  was  solvent,  and  where  socb  pay- 
ment did  not  render  it  insolvent,  bot 
the  remedy,  if  any,  is  >n  equity. 
Ijawrence  v.  Qreenup,  97  Fed.  906. 

In  Williams  v.  Boioe,  38  N.  J,  Bq. 
3§i,  which  was  a  suit  by  &  receiver,  it 
is  said  that  "the  remedy  is  in  equity 
and  not  at  law." 

"The  proper  remedy  of  a  creditor 
of  an  insolvent  corporation  to  reaeh 
the  fnnd  alleged  to  have  been  pajd  to 
a  stockholder  as  a  dividend  in  liquida- 
tion is  by  a.  suit  in  equity  and  not  by 
an  action  at  law."    Qaretson  Lumber 


Co.  V.  Hinson,  80  Ore.  60S,  140  Pae. 
633. 

NTooker  V.  National  Sugar  Befin- 
ing  Co.  of  New  Jersey,  80  N,  J.  Eq. 
305,  84  Atl.  10. 

I  New  Hampshire  6av.  Bank  v. 
Eiehey,  121  Fed.  »5fl. 

■  Bartlett  v.  Drew,  57  N.  Y.  567. 

>See  14265,  infra. 

4Bartlett  v.  Drew,  57  N.  T.  587. 

•  Bennett  v.  Clay  County  Bank,  — 
W.  Va.  — ,  93  6.  E.  353;  Benedum 
T.  First  Citizens'  Bank,  72  W.  Va.  124, 
78  8.  £.  056. 

flLatbrop,  €hea  &  Henwood  Co.  v. 
Byrne,  115  N.  T.  App.  Div.  846, 100  N. 
Y.  Supp.  IMl. 

T  Williams  v.  Btrice,  38  N.  J.  Eq.  364. 

•  Hayden  v.  Thompson,  71  Fed.  60. 
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it  joins,  in  tbe  same  eoort,  a  cause  of  action  to  foreclose  a 
)  and  a  cause  of  action  against  individual  stockholders  to 
fi<'"*^X>^l  them  to  account  for  dividends  claimed  to  have  been  fraudu- 
lentiX^^  paid  by  them  and  which  it  is  claimed,  therefore,  they  hold  as 
'^'°^'fc«3CB  for  the  benefit  of  corporate  creditors.*  And  the  same  is  true 
^  ^  T>ill  by  a  trustee  in  bankruptcy  to  recover  dividends  illegally  and 
"''^'ixilently  paid,  for  the  benefit  of  corporate  creditors,  and  to 
nDt*^ei«h  a  decree  entered  against  the  corporation  as  a  garnishee  predi- 
ea^^^  upon  a  judicially  admitted  and  tmauthorized  declaration  of 
™^^end8  in  favor  of  the  same  stockholder.** 


^3740. Statate  of  limitalioiu.    When  dividends  are  unlaw- 

*^\\y  paid,  an  acti<tti  against  the  BtocMiolders  to  recover  them  back 
\&  governed  by  the  statute  of  limitations  applicable  to  actions  on 
imphed  contract,  unless  there  is  some  other  statute  expressly  apply- 
ing to  it.**  And,  by  analt^y,  a  snit  in  equity  will  be  barred  after 
the  lapse  of  the  time  fixed  by  the  statute  governing  actions  at  law." 


•  New  Bempahira  Sav.  Bank  v, 
Riehey,  121  Fed.  »66. 

1*  Bennett  t.  Clay  County  Bank, 
—  W.  Va.  —,  93  8.  B.  363. 

11  Uain  7.  Mills,  6  BIm.  08,  Fea.  Can. 
No.  8,$74;  Lexin^on  Life,  Fire  £  Ma- 
rine Ina.  Co.  T.  Page  ft  Bicbardson,  17 
B.  Mon.  (Ky.)  412,  66  Am.  Dee.  165; 
Detroit  Trust  Co.  v.  Ooodrich,  175 
Mieb.  168,  Ann.  Caa.  1915  A  821,  141 
N.  W.  862;  Tooker  v.  National  Sugar 
Beflning  C«.  of  New  Jersey,  80  N.  J. 
Eq.  306,  84  Atl.  10. 

UHajden  v.  WUliame,  d6  Fed.  279; 
Hayden  v.  TbompBon,  71  Fed.  60; 
Tooker  V.  National  Sugar  Beflning  Co. 
of  New  Jersey,  SO  N.  J.  Eq.  305,  84 
Atl.  10. 

A  court  of  equit]*  will  interpose  the 
bar  of  tbe  statute  as  against  creditors 
ID  favor  of  a  stockholder  who  had  no 
notice  that  the  dividend  was  paid  out 
of  capital.  Detroit  Trust  Co.  v.  Qood- 
rkh,  17S  Mieh.  168,  Ann.  Caa.  1915  A 
S21,  141  N.  W.  862;  Mills  v.  Hender- 
ahot,  70  N.  J.  Eq.  258,  62  Atl.  542. 

While  the  liability  of  the  stock- 
holders b  based  on  the  theory  that 
they  bold'  the  dividends  so  paid  in 


trvst,  the  tmst  is  a  eonstmctive  or 
implied  one,  and  the  statute  applies 
to  su&h  trusts  in  the  absence  of  fraud. 
Hayden  v.  Thompson,  71  Fed,  60;  Lex- 
ington Life,  Fire  4  Marine  Ins,  Co.  v. 
Page  &  Bichardsou,  17  B.  Mon.  (Ky.) 
412,  66  Am,  Dec.  166;  Detroit  Trust 
Co.  V.  Goodrich,  175  Mich.  168,  Ann. 
Cas.  1915  A  821,  141  N.  W.  882;  Mills 
V.  Hendersbot,  70  N.  J.  Eq.  SSSy  62 
Atl.  542. 

A  federal  court  pf  eqnity  wUl  act 
or  refuse  to  act  in  analogy  to  the 
statute  of  limitations  of  the  state  in 
which  it  is  sitting.  Hayden  v.  Tbomp- 
BOn,  71  Fed.  60. 

In  WUIiams  v.  Boiee,  38  N.  J.  Eq. 
304,  it  is  held  that  lapse  of  time  in 
anali^^  to  the  statute  of  limitations 
will  not  bar  a  suit  in  equity  by  B  re- 
ceiver to  recover  dividends  paid  out 
of  capital. 

But  in  Mills  V.  Hendersbot,  70  N.  J. 
Eq.  258,  62  AU.  542,  it  was  pointed 
out  that  the  question  in  that  case  arose 
on  general  demurrer,  and  that,  as  tJie 
bill  was  filed  to  recover  all  dividends 
paid  after  a  certain  date,  Inclnding 
some  paid  witliin  six  years,  its  dori- 
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As  a  rule,  where  the  claim  has  become  barred  as  against  the  corpora- 
tion it  is  also  barred  as  against  creditors  or  an  assignee  for  their 
benefit,^'  or  a  receiver.**  But  a  court  of  equity  will  not  interpose  the 
bar  of  the  statute  as  against  creditors  in  behalf  of  directors  who  knew 
that  the  dividends  were  paid  from  capital  and  hence  received  them 
in  fraud  of  the  corporation  and  its  creditors.'* 

In  the,  absence  of  fraud  the  statute  generally  commences  to  run 
from  the  time  when  the  dividend  is  paid.*"  Under  a  statute  giving  a 
right  of  action  to  judgment  creditors,  it  has  been  held  that  a  credi- 
tor's cause  of  action  does  not  accrue,  and  therefore  limitations  do  not 
commence  to  run,  imtil  an  execution  against  the  corporation  has  been 
returned  nulla  bona.*'  Where  there  has  been  fraud,  the  statute  does 
not  commence  to  run  against  those  guilty  of  it  until  its  discovery," 

That  the  directors  were  ignorant  of  the  right  of  the  corporation  to 
reclaim  the  dividends  will  not  prevent  the  running  of  the  statute, 
where  they  knew  the  facts  and  by  the  exercise  of  reasonable  diligence 
could  have  ascertained  whether  or  not  the  dividends  were  authorized 
by  the  charter.*"  Nor  is  the  running  of  the  statute  jjoatponed  because 
"^  the  misappropriation  of  the  corporate  assets  is  concealed  by  third 
persons,  where  the  defendant  received  his  dividend  in  entire  good 
faith,  in  the  honest  belief  that  he  was  ji^Iy  entitled  to  it,  and  knew 
nothing  of  such  misappropriation  or  its  concealment.**  Nor  will  the 
fact  that  some  creditor  may  not  have  become  such  within  the  statu- 
tory period  after  the  unlawful  diversion  affect  the  question  in  a  suit 

aiou   waa  not  ueeessary.     It  is   also  is  discovered,  &fter  the  appointment 

pointed  out  that  the  decieion  waa  baaed  «f  a  receiver,   that  the  corporate  ss- 

on  the  holding  in. a  case  involving  a  Bet«  are  insufficient  to  pa^  its  debts, 

distribution   of   assets  on   liquidation.  Hajden  v.  Thompson,  71  Fed.  60. 
U  Lexington    Life,   Kre    &    Marine  "Bowker  v.  Hill,  115  Fed,  528. 

Ins.  Co.  V.  Pa^  &  Bichardeon,  IT  B.  K  Where  the  sole  atockholdera  and 

Mon.  (Ry.)  412,  66  Am.  Dec.  165.  managers    of    a   b&nk    divide    among 

14  Detroit    Trust    Co,    v,    Goodrich,  themselves  as  profits  money  belonpng 
17€  Mich.  16S,  Ann.  Caa.  1Q15  A  S21,  to   the   capital   or   to   the   depositors, 
141  N.  W.  Saa.  they  are  guilty  of  a  frawd  on  the  de- 
It  Mills  T.  Hendershot,  70  N,  3.  Eq.  positors,  and  if  they  conceal  this  fraud 

2SS,  62  AtL  542.  from  the  depositors   the  statute   does 

15  Lexington  life.  Fire  Jb  Marine  not  begin  to  run  until  it  is  discoveicd. 
Ins.  Co.  v.  Page  Sc  Richardson,  17  B.  Main  v.  Mills,  6  Bias.  9S,  Fed.  Caa.  No. 
Mon.    (Ky.)    412,   fl8    Am.   Dee,    166;  8,&74. 

Detroit    Trust    Co.    v.    Goodrich,    175  tBLeiington   Life,    Fire   &    Marine 

Mich.  168,  Ann.  Cm.  1915  A  821,  141  Ins.  Co.  v.  Page  &  Bichardaon,  17  B. 

N.  W.  882.  Mon.  (Ky.)  412,  86  Am.  Dec.  165. 

The  cause  of  action  arises  when  the  »Hayden  v.  Thompson,  71  Fed.  60. 
payment  is  made  rather  than  when  it 
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by  a  receiver,  since  the  right  to  enforce  repayment  exists  in  some  one 
at  all  times  after  such  diTersion  until  the  statute  has  mn." 

§3741.  — Liability  of  dlreoton— At  oommon  law.  The  direc- 
tors of  a  corporation  charged  with  the  management  of  its  affairs 
occnpy  a  relation  analog;oua  to  that  of  trustees,  and  they  are  certainly 
liable  to  the  corporation  for  any  breach  of  trust."  This  principle 
applies  if  they  unlawfully  pay  dividends  when  there  are  no  surplus 
profits  available  for  their  payment,  and  thereby  reduce  the  capital 
stock,  provided  they  act  in  bad  faith,  or  are  guilty  of  gross  ne^igence 
or  inattention.  In  such  a  case  they  incur  liability,  not  only  to  the 
corporation,  but  also,  in  equity,  to  creditors."  There  is  no  liability, 
however,  either  to  the  corporation  or  to  creditors,  if  they  act  in  good 
faith  and'  with  due  care,  unless  liability  is  imposed  by  some  statute. 
In  other  words,  they  are  not  liable  for  mere  errors  of  judgment." 


n  Detroit  Trust  Co.  v.  Qwdrich,  175 
Mich.  168?  Ann.  Cas.  1915  A  821,  141 
N.  W.  882. 

It8«e  12261  et  jseq.,  BUpra. 

numtwl  SUtM.  Bo^d  T.  Schnei- 
der, 131  Fed.  223,  rev'g  124  Fed.  239. 

Kantackr.  Or&tz  v.  Bedd,  4  B. 
Man.  178. 

Kaw  Toik.  Sscelrior  Petroleam  Co. 
V,  Lacey,  63  N.  T.  422;  Qaffney  v. 
Colvill,  6  HiU  567;  Scott  v.  E^le 
Tin  Co.,  7  Paige  198. 

Pamaylraiila.  Loan  Soc.  of  Pbila- 
delpbift  V.  Eavenaon,  248  Pa.  407,  B4 
Atl.  121,  241  Pa.  65,  88  Atl.  295;  Cpr- 
neU  V.  Seddinger,  237  Pa.  388,  85  Atl. 


re  Nfttional  Funds  Ab- 
lur.  Co.,  10  Ch.  Div.  118.  Compare  In 
re  National  Bank  of  Wales,  [1899]  2 
(■h.  629. 

The  corporation  may  sne  althongh 
the  Btochholders  coald  not,  since  it 
reprcHentB  the  intererta  of  creditors 
aa  well  aa  thoas  of  the  atoekholderi. 
Loan  Soc.  of  Philadelphia  v.  Faven- 
ion,  248  Pa.  407,  94  Atl.  121. 

A  foreign  corporation  doing  business 
in  Pennsylvania  may  maintain  a  init 
in  that  stats  against  directors  resid- 
ing there.  Loan  Soc.  of  Philadelphia 
V.  Eaveuon,  241  Pa.  65,  88  Atl.  295; 
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Id.  248  Pa.  4OT,  94  Atl.  121. 

A  creditor's  case  is  different  from 
that  of  the  stockholders  "since  the 
assets  are  a  fund  to  which  he  may  look 
for  the  satisfaction  of  his  claim,  and 
the  liability  of  directors  for  the  wil- 
ful and  fraudulent  impainacnt  of  that 
fund  by  the  diiitribution  of  dividends 
not  earned  may  be  asserted  by  him 
in  a  proper  form  of  action,  irrespoc- 
tivB  of  any  statutory  declaration  of 
his  right."  Johnson  v,  Kevins,  S7  N. 
Y.  Misc.  430,  150  N.  Y.  Bnpp.  828. 

A  director  of  an  insolvent  corpora- 
tion who  knowingly  participates  in 
declaring  dividends  out  of  capital, 
cannot  recover  from  an  asBLgneo  for 
creditor's  money  loaned  by  him  to  the 
corpora.tioii  to  pay  such  a  fraudulent 
dividend  until  the  stockholders  have 
been  fully  paid.  Kisterbock's  Appeal, 
51  Pa.  St.  483. 

Directors  may  be  held  liable  even 
though  they  have  no  parsooal  knowl- 
edge of  the  real  condition  of  the  com- 
pany, and  act  in  reliance  on  the  re- 
ports of  the  treasurer  where,  by  the 
exercise  of  common  prudence,  they 
might  readily  have  ascertained  the 
truth.  Cornell  v.  Seddinger,  237  Pa. 
389,  -85  Atl.  446. 

*t£.  L.  Moora  &  Co.  v.  Murchison, 
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And  it  has  been  held  that  at  common  law  a  mere  diBtribution  of  a 
portion  of  the  capital  of  the  corporation  to  the  stockholdera  in  pro- 
portioD  to  their  respective  interests,  and  which  does  not  impair  the 
power  of  the  corporation  to  discharge  its  indebtedness,  is  not  such  a 
waste  or  misappropriation  of  its  funds  as  will  give  the  corporation  a 
cause  of  action  against  the  directors  for  the  amount  so  distribnted." 

§3742. Statutory  liabili^.     In  many  jurisdictions  statutes 

have  been  enacted  making  the  directors  or  trustees  of  corporations 
liable  to  the  corporation,  or  to  ita  atockhtJders,  or  its  creditors,  for 
paying  dividends  unlawfully  and  thereby  diminishing  the  capital 
stock.  So  it  is  variously  provided  that  they  shall  be  jointly  and  sever- 
ally  liable  to  the  corporation,  and  its  creditors  to  the  amount  of  the 
capital  so  divided,  or  to  the  extent  of  any  loss  sustained  by  t^em  by 
reason  of  the  violation  of  the  statute."    Under  some  statutes  they  are 


226  Fed.  670;  Davenport  v.  Lines,  77 
Conn.  473,  59  Atl.  603;  Leiin^on  k 
O.  R.  Co.  V.  Bridges,  7  B,  Mon.  (Ky.) 
556,  46  Ate.  Dec.  52S;  Excelsior  Pe- 
trolenm  Cb.  v.  Lacej,  63  N.  Y.  422. 
Bee  aUo  Cornell  v.  Seddiuger,  237  Pa. 
389,  85  Atl.  446. 

HHutehinBon  v.  eudler,  85  N.  Y. 
App.  Div.  424,  83  N.  Y.  Supp.  509,  fol- 
lowed in  Do  Baismes  v.  United  States 
Lithograph  Co.,  181  N.  Y.  App.  Div. 
781,  146  N.  Y.  Supp.  813.  See  also 
Johnson  v.  Nevins,  87  N.  T.  Misc.  430, 
150  N.  T.  Supp.  82«. 

MThe  California  statnte  makes  the 
direetora  liable  to  the  corporation  and 
to  its  crediton  to  the  eitent  of  the 
capital  Btoek  unlawfully  divided,  with- 
drawn or  paid  out.  Baldwin  v.  Miller 
&  Lux,  152  Cal.  454,  92  Pac.  1030; 
Exeeleior  Water  ft  Mining  Co.  t. 
Pierce,  90  CaL  131,  37  Pac.  44;  In  re 
Brown,  IM  Fed.  673. 

The  New  Torlc  statute  makea  the 
directors  liable  to  the  corporation  and 
to  ita  crediton  to  the  full  amount  of 
the  loss  sOHtained  by  them  by  reason 
of  the  unlawful  dividend.  Stock  Corp. 
Law,  S  28;  Weap  v.  Mackle,  136  N.  Y. 
App.  Div.  241,  120  K.  Y.  Supp.  076, 
aff'd  201  N.  Y.  527,  94  N.  B.  1100 
(nwoi.  dee.). 


Under  Laws  1892,  e.  688,  j  23,  they 
were  liable  to  the  corporation  and  Ita 
creditors  to  the  full  amount  of  the 
capital  divided.  Hutchinson  v.  etad- 
ler,  85  N.  Y.  App.  Div.  424,  83  N.  Y. 
Bupp.  509;  Hntchinson  v.  Curtiss,  45 
N.  Y.  MiBC.  484,  92  N.  Y.  Supp.  70. 

The  Corporation  Act  of  1848  mode 
the  directors  liable  for  the  debts  of 
the  company  if  they  declared  and  paid 
any  dividend  the  payment  of  which 
would  render  the  corporation  insolvent 
or  would  dintiniah  the  amount  of  its 
capital  stock.  Excebior  Fetrolenm  Co. 
n.  Lacey,  63  N.  Y.  422;  Borke  v. 
Thomas,  66  N.  Y.  559;  Merchants* 
Bank  v.  Bliss,  35  N.  Y.  412. 

As  to  the  proviaions  of  Laws  1875, 
c.  371,  j33,  relative  to  savings  banks, 
see  Van  Dyck  v.  McQuade,  «6  N.  Y. 
38. 

The  corporation's  cause  of  action  is 
not  impaired  by  the  fact  that  the  en- 
forcement of  the  liability  will  result 
in  advantage  to  the  stockholder 
greater  than  he  would  have  received 
had  the  corporation  complied  with  the 
law.  Hutchinson  v.  Stadler,  85  N.  T. 
App.  Div.  424,  83  N".  Y.  Supp.  509. 

The  Virginia  Code  makes  the  direc- 
tors liable  for  the  amount  of  capital 
divided.    Ann.  Code  1004,  |  llOSe  (60). 
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made  liable  to  the  corporation,  and  to  its  creditors  in  the  event  of  its 

'Jiasolu'tion.'^   The  corporation  is  dissolved,  within  the  meaning  of  such 

^  proT'isioD,  when  it  ceases  to  do  business  because  of  insolvency  and 

Soea  into  the  handaof  areceiver,  and  there  need  nothave  been  a  volun-  , 

'*'y     dissolution,  declared  by  a  court  of  competent  jurisdiction,  in 

order    to  render  the  statute  applicable."    A  director  is  not  relieved 

^^zn   li«ibility  because  he  ceases  to  be  such  before  the  dissolution  takes 

Piace.*^     It  has  also  been  held  that  under  such  a  statute  it  is  not  neces- 

***3^    to    show  that  the  corporation  was  insolvent  when  the  dividend 

Was    i>^ici.« 

Som^  statutes  make  the  corporation  liable  to  the  stockholders,  sever- 
ally ^LfKfl  respectively,  to  the  full  amount  of  any  loss  sustained  by  them, 
or  »D.  <5ase  of  insolvency  to  the  corporation  or  its  receiver  to  the  full 
a'°*<^xijr:».-t;  of  any  loss  sustained  by  the  corporation.'* 

"Cm^^tzK-  Code  1873,  c.  57,  133,  if  a 
^^'^^^K*.^  was  declared  out  of  net 
proata  -vheu  the  corporation  Tna  in- 
■"l^^**  t ,  the  directors  were  jointly  and 
W     oi-aia-y   liable   to   creditori   for   the 

,,_^****"t    of  the  capital  so  divided, 
_**-*S..^ji    this    proi-ision    in    order    to 
*-l»e  directors  personally  liable  it 
■\^      **^«eBBary  to  show  that  the   eor- 
^.___    *-*«>ii     waa     insolvent     when     the 


b*»<a 


.   was   declared.     Blaymaker's 
'*■   V.  Jaflray  ft  Co.,  82  Va.  346,  4 

a^J^  "^lie   Idaho    statute 


provides. 
T.  6cott,  S3  Idaho  104,  129  Pac. 
Brenaman    v.    Whitehouae,    85 
^*1».  35B,  146  Pac.  24. 
n^^Bd   there   is  such   a  provision   in 
»      ^-ahington.       Brenaman     v.     White- 
r^^'lae,  85  Wash.  355,  14&  Pao.  24.     In 
j?*i«  case  it  is  held  that  trustees  are 
*^l»Ie   under   the  statate   where   they 
**'ect  the  aale  of  shares  of  the  stock 
*  the  corporation  and  the  distribution 
'  the  proceeds  as  a  dividend. 
••Btoltz  T.  Scott,  23  Idaho  104,  129 
**»«.  340. 

»»Stolt2  T.  Scott,  23  Idaho  104,  129 
**»*.  340. 

M  Brenaman     v.     Whitehouse,     85 
"^aah.  355,  14«  Pac.  24. 

In  an  action  by  a  receiver  it  need 
iU)t  be  alleged   that  the  corporation 


was  insolvent  when  the  dividend  was 
paid,  where  it  appears  from  the  alle- 
gations that  the  rights  of  creditors 
were  injuriously  affected  by  the  pay- 
ment. Btoltz  V.  ecott,  23  Idaho  104, 
129  Pac.  340. 

*t  New  Jersey  P.  L.  1896,  p.  286,  as 
amended  by  P.  L.  1904,  p.  275;  2 
Comp.  Stat.  p.  1617,  S30.  Fleisher 
v.  West  Jersey  Secaritiea  Co.,  84  N. 
J.  Eq.  56,  92  Atl.  575.  In  the  case 
last  cited  it  is  doubted  whether  a  court 
of  equity  has  jurisdiction  of  the  sev- 
eral action  given  by  the  statute  to  a 
stockholder,  but  the  question  is  not 
decided. 

Prior  to  the  ameudment  of  1904  the 
statute  made  the  directors  liable  "to 
the  corporation  aod  to  its  creditors  in 
the  event  of  its  dissolution  or  in- 
solvency, to  the  fnll  amount  of  the 
dividend  made,"  etc.  Siegman  v. 
Electrio  Vehicle  Co.,  73  N.  J.  Eq.  403, 
65  Atl.  »10,  aff'jf  71  N.  J.  Eq.  123,  62 
Atl.  941;  Schoenfeld  v.  American  Can 
Co.  (N.  J.  Eq.),  55  Atl,  1044;  Apple- 
ton  V.  American  Malting  Co.,  65  N.  J, 
Eq.  375,  54  Atl.  464,  rev'g  63  N.  J. 
Eq.  422,  SI  Atl.  1003;  Wbittaher  v. 
Amwell  Nat.  Bank,  52  N.  J,  Eq,  400, 
29  Atl.  £03;  Siegman  v.  Electric  Ve- 
hicle Co.,  140  Fed.  117;  Hutchinson  v. 
Cortisa,  45  N.  T.  Mise.  484,  92  N.  T. 


d  by  Google 


§  3742] 


Private  Cokpobations 


[Ch.56 


It  is  sometimes  provided  that  if  the  direetars  pay  a  dividend  when 
the  corporation  is  insolvent,  or  is  in  danger  of  insolvency,  or  a  divi- 
dend which  will  make  it  insolvent,  they  shall  be  liable  for  all  the 
debts  of  the  corporation,"  or  that  they  shall  be  liable  to  the  extent  of 


eapp.  70;  Hutchinaoa  v.  etadler,  85 
N,  Y.  App.  Div.  424,  83  N.  T.  Supp. 
509,  constroing  the  New  Jersey 
Blatute. 

BtThe  lowB  statute  provides  that  if 
the  directors  or  other  officers  declare 
and  pay  any  dividend  when  the  cor- 
poration is  known  by  them  to  be  in- 
solvent, or  any  dividend  which  would 
render  it  insolvent  or  diminish  the 
amount  of  its  capital  stock,  all  direc- 
tors, officers  or  agents  knowingly  con- 
senting thereto  shall  be  jointly  and 
severally  liable  for  all  the  debta  of 
the  corporation  then  existing.  Swart- 
ley  V.  Oak  Leaf  Creamery  -Co.,  135 
Iowa  873,  113  N.  W.  496;  Killen  v. 
Barnes,  106  Wis.  546,  82  N.  W.  536, 
coDstruins  the  Iowa  statute. 

The  niinois  statute  (Til.  8t.  Ann, 
112436)  provides  that  if  the  directors 
or  other  officers  declare  aoi!  pay  any 
dividend  when  the  corporation  is  In- 
solvent,  or  any  dividend  the  payment 
of  which  would  render  it  insolvent,  or 
which  would  diminish  the  amount  of 
its  capital  stock,  all  directors,  officers 
or  agents  assenting  thereto  shall  be 
jointly  and  severally  liable  for  all  the 
debta  of  the  corporation  then  existing 
or  which  shall  thereafter  be  contracted 
while  they  shall  respectively  continue 

The  Reutueky  statute  makes  the 
directors  liable  for  all  the  debta  of 
the  corporation  if  they  pay  any  divi- 
dends while  it  is  insolvent  or  that  will 
make  it  insolvent.  Taylor  v.  Com., 
119  Ky.  731,  75  6.  W.  244. 

This  provision  has  been  so  construed 
as  to  limit  the  liability  to  the  amount 
of  the  diviilenil  declared,  rather  than 
to  hold  the  direi-tora  liable  for  the  full 
amount  of  the  corporate  indebtedness, 
where  the  facts  show  that  in  declar- 


ing it  they  have  acted  in  good  faith 
and  have  used  ordinary  care  and  dili- 
gence in  conducting  the  atFairs  of  the 
corporation.  Franklin  v.  Caldwell, 
123  Ky.  528,  29  Ey.  L.  Bep.  935,  9ft 
B.  W.  605. 

The  statute  applies  to  directors  of 
banks.  Franklin  r.  Caldwell,  123  Ky. 
528,  29  Ky.  L.  Bep.  ■935,  96  8.  W. 
605. 

The  Maryland  statute  is  similar  to 
that  of  Oregon,  Infra.  Boston  A  M. 
B.  B.  V.  Graves,  80  Fed.  688. 

The  Missouri  statute  provides  that 
if  the  directors  knowingly  declare  and 
pay  any  dividend  when  the  corpora- 
tion is  insolvent,  or  any  dividend  the 
payment  of  which  would  make  it  in- 
solvent, or  which  TCOuld  diminish  the 
amount  of  its  capital  stock,  they  shall 
be  jointly  and  eeveraiiy  liable  for  all 
the  debts  of  the  corporation  then  ex- 
isting and  for  all  that  shaU  be  there- 
after contracted  while  they  shall  re- 
spectively remain  in  office.  Shields  v, 
Hobart,  172  Mo.  491,  96  Am.  St.  Bep. 
528,  72  S.  W.  869. 

The  Oregon  statute  provides  that 
if  the  directors  declare  and  pay  divi- 
dends when  the  corporation  is  in- 
solvent, or  which  renders  it  insolvent, 
or  diminishes  the  amount  of  its  capital 
stock,  such  directors  shall  be  jointly 
and  severally  liable  for  the  debts  of 
the  corporation  then  existing  or  in- 
cnrred  while  they  remain  in  office- 
Patterson  v.  Wajie,  115  Fed.  770;  Pat- 
terson V.  Thompson,  S6  Fed.  85;  Pat- 
terson V.  Thompson,  90  Fed.  647. 

The  Wisconsin  statute  provides  that 
if  the  directors  pay  a  dividend  when 
the  corporation  is  insolvent  or  in  dan- 
ger of  insolvency,  not  having  reason 
to  believe  that  there  were  sufficient 
net  profits  properly  tqtplicable  thereto 
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the '  dividend  so  declared."  Under  such  a  statute  it  has  been  held 
that  the  directors  are  not  liable  unless  the  corporation  is  insolvent 
when  the  dividend  is  made,  "or  is  actually  rendered  insolvent  thereby, 
even  though  the  dividend  may  be  one  of  several  causes  of  insolvency 
which  results  a  considerable  time  afterwards. ' '  ** 

It  is  also  sometimes  provided  that'  directors  who  pay  a  dividend 
before  the  capital  stock  is  fully  paid  in  shall  'be  jointly  and  severally 
liable  to  creditors  of  the  corporation  at  the  time  of  declaring  such  divi- 
dend to  the  amount  of  their  debts.**  The  liability  of  the  directors 
under  snch  a  provision  is  fixed  by  their  act  in  paying  the  dividend  and 

to  pa7  the  same  without  impairing  or 
dimiiiiehiiig-  the  same,  they  shall  be 
jointlj  and  severalJj  liable  to  the 
creditors  of  the  corporation  at  the 
time  of  declaring  auch  dividend,  to 
the  amount  of  their  debts.  Williama 
V.  Brewater,  117  Wia.  370,  93  N.  W. 
479. 

The  statute  of  Wyomiaif  is  aimilar 
to  that  of  IlUnoiB,  enpra.  CoIHdb  v. 
Penii-Wjomliig  Copper   Co.,   203   Fed. 


728. 

» The  Uasaachusetts  statute  pro- 
vides that  tbe  president  and  directors 
ahall  be  jointly  and  severalty  liable  for 
making  and  consenting  to  a  dividend 
if  the  corporation  is,  or  is  thereby 
rendered,  insolvent,  to  the  extent  of 
such  dividend.  Rev.  Laws,  c.  110, 
f  58,  cL  1.  Pennsylvania  Iron  Works 
Co.  V.  Uackeniie,  190  Uass.  61,  76  N. 
E.  228;  Ellis  v.  French -Canadian  Co- 
operative Ara'n,  189  Mass.  566,  76  N. 
E.  207. 

Directors  cannot  escape  liability 
tinder  the  defense  that  tbe  corporate 
president  failed  to  retain  enough  prop- 
srty,  upon  a  distribution  of  aaaeta,  to 
maintain  tbe  solvency  of  the  corpora- 
tion, though  directed  to  do  bo  by  the 
directors,  since  the  distribution  of  as- 
sets is  a  part  of  the  duty  of  the  direc- 
tors and  they  cannot  delegate  this 
authority.  Pennsylvania  Iron  Works 
Co.  V.  Mackenzie,  190  Mass.  61,  76  N. 
E.  228. 

A.  distribntion  of  the  proceeds  of 
the  «al«  of  all  the  property  of  the  cor- 


poration is  a  dividend  within  the 
meaning  of  this  provision.  The  object 
of  tbe  statute  "is  to  secure  to  cred- 
itors their  right  to  be  paid  out  of  the 
funds  of  the  corporation,  and  its  pro- 
visions B^ply  even  more  to  a  final  dis- 
tribution of  tbe  proceeds  of  sale  of 
the  whole  property  than  to  a  division 
of  supposed  earnings."  Pennsylvania 
Iron  Works  Co.  v.  Mackenxie,  190 
Mass.  61,  76  N.  E.  22S. 

The  Pennsylvania  statute  relative  to 
manufacturing  companies  provides 
that  if  the  directors  declare  any  divi- 
dend when  the  company  is  insolvent, 
or  the  payment  of  which  would  render 
it  insolvent,  they  shall  be  jointly  and 
severally  liable  for  all  debts  of  the 
company  then  existing  end  for  all 
thereafter  contracted,  so  long  as  tbey 
respectively  remain  in  office,  provided 
that  the  amount  for  which  tbej  shall 
be  liable  shall  not  exceed  tbe  amount 
of  Bucb  dividend.  Ohilds  v.  Adams, 
43  Pa.  Super.  Ct.  239.  See  also  Hill 
v.  Frazier,  22  Pa.  St.  320,  construing 
an  earlier  similar  statute. 

HDUis  T.  French-Canadian  Co-op. 
AsB'n,  laa  Mass.  S66,  76  N.  E.  207. 
See  also  6laymaker's  Adm'r  v.  Jaffray 
&  Co.,  82  Va.  348,  4  S.  E.  606,  constru- 
ing  an  early  Virginia  statute  which 
is  no  longer  in  force. 

S*  Williams  v.  Brewster,  117  Wis. 
370,  93  N.  W.  479. 

As  to  what  constitutes  payment,  see 
j  3675  et  seq.,  supra. 
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the  status  of  the  creditors  and  the  cotidition  of  the  corporatioc's  capi- 
tal at  that  time,  and  caniun  be  extitiguhdied  t^  a  aubseqaeot  payment 
or  collection  of  the  ur^aid  capital.  Nor  are  creditors  estopped  from 
enforcing  such  liability  by  reason  of  the  fact  that  tiie  assignee  for 
the  benefit  of  creditors  has  recovered  a  judgment  against  the  sub- 
scribers for  stock  for  the  unpaid  portions  of  their  subscriptions,  espe- 
cially where  such  judgment  has  not  been  paid." 

Directors  of  a  national  bank  may  be  held  liable  under  the  provision 
of  the  National  Banking  Act  making  directord  who  participate  in  ae 
consent  to  any  violation  of  the  act  personally  liable  for  any  damages 
sustained  by  the  association,  its  ^areholders,  or  any  other  person  in 
consequence  of  such  violation." 

A  liability  imposed  upon  directors  by  the  law  of  the  state  where 
the  corporation  is  formed  will  not  be  enforced  by  the  courts  of  another 
state  where  the  corporation  is  doing  business,"  except  where  the  stat- 
utes of  the  latter  state  provide  to  the  contrary .•• 


WWiniams  v.  Brewster,  117  Wis. 
370,  93  N.  W.  479. 

IT  Boyd  V.  Behueider,  131  Fed.  223, 
rev'g  134  Fed.  238;  Coekrill  v.  Cooper, 
86  Fed.  7,  rev'g  78  Fed.  679;  EmeTWii 
V.  Oaither,  103  Md.  564,  8  L.  B.  A. 
(N.  a.)  738,  7  Ann.  Caa.  1114,  64  Atl. 
29. 

As  to  the  liability  of  directora  gen- 
erally under  this  provision,  see  i  2647, 

UThia  for  tlie  reasoa  that  sach  lia- 
bility does  not  have  for  its  foundation 
the  principles  of  the  common  law  and 
is  not  contractual  in  its  nature. 
Hutchinson  v.  Btadler,  S5  N.  Y,  App, 
DiT.  424,  S3  N.  Y.  Supp.  509. 

8»  In  New  York  the  statute  provides 
that  directors  of  a  foreign  corporation 
transecting  business  in  that  state  shall 
be  liable  in  the  aame  manner  and  to 
the  same  extent  h^  directors  of  a  do- 
mestic corporation  for  the  making  of 
unauthorized  dii'idends,  and  that  anch 
liability  may  be  enforced  in  the  courts 
of  Ne^T  York  in  the  same  manner  as 
similar  liabilities  imposed  by  law  upon 
the  directors  of  domestic  corporations. 
This  statute  gives  a  remedy  by  which 
a  liability  imposcil  by  the  statutes  of 


aoother  skate  may  be  enforced  in  New 
York  in  precisely  the  same  way  and  t« 
the  same  extent,  and  no  other,  fhat  it 
could  be  in  the  state  in  which  the 
foreign  corporation  obtained  its  char- 
ter. De  Raismes  v.  United  States 
Lithograph  Co.,  181  N.  Y.  App.  Kv, 
781,  146  N.  Y.  Bupp.  813. 

The  common -law  right  of  creditors 
to  sue  directors  may  be  enforced  under 
this  statute,  but  the  action  must  be  in 
the  form  prescribed  by  section  28  of 
the  New  York  Stock  Corporation  Law. 
The  recovery  must  be  had  in  a  repre- 
sentative action  in  eqnity,  and  a  re- 
ceiver in  supplementary  proceedings, 
who  represents  but  a  single  creditor, 
cannot  sue.  Johnson  v.  Nevins,  87  N. 
Y.  Misc.  430,  150  N.  Y.  Supp.  8(28.  , 

Under  this  statute  and  the  statutes 
of  New  Jersey  and  New  York  impos- 
ing personal  liability  on  directors  mak- 
ing dividends  out  of  capital,  &  New 
Jersey  corporation  doing  business  in 
New  York  may  maintain  an  action  in 
the  latter  state  to  recover  from  di- 
rectors amounts  unlawfully  distributed 
by  them  as  dividends,  Hutchinson  v. 
Btadler,  85  N.  Y.  App.  Div.  424,  83 
N.  Y.  Supp.  509,  followed  in  Hutc.hin- 
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Generally  the  liability  under  such  statutes  is  held  not  to  survive.* 
And  in  any  event  persons  cannot  be  held  liable  as  distributees  under 
the  will  of  a  deceased  director  where  it  is  not  alleged  that  he  left  any 
estate,  or  that,  if  he  did,  the  alleged  distributees  received  anything 
from  it." 

Neither  the  directors  nor  a  majority  of  the  stockholders  can  waive 
a  statutory  right  of  the  corporation  to  recover  from  the  directors  the 
amount  of  dividends  made  out  of  capital,  where  the  corporation  itself 
is  expressly  prohibited  from  so  making  them." 

§3743. Nature  and  nctent  of  liability,  The  statutory  liability 

of  the  directors  to  make  restitution  is  not  contractual  in  its  nature.^ 
Some  courts  hold  that  such  atotates  are  penal  in  character,**  while 


BOD  V.  CnrtisB,  45  N.  Y.  Misc.  484,  S2 
N,  Y,  Sapp.  70,  holding  that  nnder 
eu(?h  eircumatanceB  it  is  the  New 
Jersey  statute  -which  makes  the  divi- 
dend anauthorized,  bnt  that  the  re- 
coTery  is  to  be  tiad  according  to  the 
New   York   ststnte. 

The  New  Jersey  statute  waa  Bubse- 
quently  amended  so  as  to  make  the 
directors  liable,  not  to  the  corporation, 
but  to  the  stockholders  seversllj'  and 
TespACtively  for  any  loss  snstained  by 
them,  or  in  ease  of  insolvenej,  to  the 
creditors  of  the  corporation  or  its  re- 
ceiver, and  it  waa  then  held  that  a 
Btockholder  of  a  New  Jersey  corpora- 
tion could  not  maintain  such  an  action 
in  New  York  in  the  right  snd  for  the 
benefit  of  the  New  Jersey  corporation, 
since  he  could  not  have  maintained 
Kuch  an  action  in  New  Jersey.  De 
Baismefl  t.  United  States  LithOKraph 
Co.,  161  N.  Y.  App.  Div.  781,  146  N.  Y. 
Snpp.  S13. 

M  Boston  ft  M.  B.  B.  v.  Graves,  80 
Fed.  3S8;  Killen  v.  Barues,  106  Wis. 
i>46,  82  N.  W.  538. 

But  see  Stephens  v.  OverBtolz,  43 
Fed.  465,  where  it  is  held  that  a  right 
oi  action  against  directors  under  the 
National  Banking  Act  survives. 

U  Emerson  v.  Gaither,  103  Md.  S64, 
8   L.   B.   A.   (N.  6.)   738,  7  Ann.  Cas. 

1114,04  Ati.  se. 
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MSiegman  v.  Electric  Vehicle  Co., 
140  Fed.  117;  Siegman  v.  Electric  Ve- 
hicle Co.,  72  N.  J.  Eq.  4m,  65  Atl.  910, 
aff'g  71  N.  J.  Eq.  123,  82  Atl.  941. 

"To  say  that  any  final  discretion 
is  imposed  in  the  directors,  or  in  the 
majority  of  stockholders,  with  respect 
to  waiving  such  a  caose  of  action,  is 
to  say,  in  eO!ect,  that  the  scune  body 
mjiy  by  indirection  confirm  the  divi- 
dends from  capital  which  the  law  has 
distinctly  prohibited. ' '  fiiegman  v. 
Electric  Vehicle  Co.,  72  N.  J.  Eq.  403, 
66  Atl.  910,  aff'g  71  N.  J.  Eq.  123,  83 
Atl.  941.  In  thU  case  it  was  held 
that  the  fact  that  the  directors  refuse 
to  bring  such  a  suit  and  that  this  ac- 
tion on  their  part  is  ratified  by  a 
majority  of  the  stoekholdera,  does  not 
prevent  the  bringing  of  such  a  suit 
by  a  dissenting  stockholder. 

4«HntchiQBon  v.  Btadler,  8S  N.  Y. 
App.  Div.  424,  83  N.  Y.  8upp.  509. 

M  Excelsior  Petroleum  Co,  v.  Laeey, 
63  N.  Y.  422;  Rorke  v.  Tbotoas,  56  N. 
Y.  559;  Merchants'  Bank  v.  Bliss,  35 
N.  Y.  412;  Killen  v.  Barnes,'  106  Wis. 
646,  82  N.  W.  536. 

An  action  under  the  Oregon  statute 
is  one  to  recover  a  statatory  penalty. 
Patterson  v.  Wade,  115  Fed.  770;  Pat- 
terson V.  Thompson,  90  Fed.  647; 
Patterson   v.   Thnupson,   86   Fed.   85. 
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othets  take  the  view  that  they  are  not  penal,  and  that  their  "sole  pur- 
pose is,  not  to  puniah,  bnt  to  provide  for  the  making  of  compensa- 
tion hy  wrong-doers  for  the  injury  sustained  by  their  wrongful  act."* 

The  liability  is  a  civil  one,  and  does  not  affect  the  re8p<Hi8ibiIity  of 
the  directors  for  their  criminal  acts.  So  it  will  not  preclude  the  prose- 
cation  of  a  director  for  embezzlement  committed  under  the  guise  of 
declaring  a  dividend*  Such  statutes  will  be  strictly  eonstraed,*' 
and  "the  lialwlity  cannot  be  extended  beyond  the  strict  terms  of  the 
statute."**  But  while  a  clear  case  most  be  established,  "yet  the  sub- 
stance of  the  act  and  not  the  mere  form  must  be  the  test  of  lia- 
bility."** 

Where  the  statute  merely  makes  the  directors  liable  to  "creditors," 
they  are  liable  to  all  the  creditors  of  the  corporation,  including  both 
those  who  became  such  before  and  after  the  dividend  was  declared." 
It  is  not  necessary  to  a  recovery  by  creditors  or  a  receiver  representing 
them  that  the  assets  of  the  corporation  be  first  exhausted,'*  Nor 
according  to  the  weight  of  authority  is  Jt  necessary  that  a  judgment 
be  recovered  against  the  corporation,**  nor  the  directors  bound  by 


V  Appleton  V.  American  MaTting 
Co.,  65  N.  J.  Bq.  375,  54  Atl.  454, 
Mv'g  83  N.  J.  Bq.  423,  51  Atl.  1003, 
quoted  in  Hutchinson  v.  Stadler,  85 
N.  T.  App.  Div.  424,  83  N.  T.  Bopp. 
509;  EutchinsoD  v.  Curtias,  45  N.  T. 
Mise,  484,  92  JJ.  T,  Supp.  70,  holding 
that  the  New  Jersej  statute  waa  not 
penal  and  hence  not  within  the  rule 
that  tlie  courts  of  one  state  will  de- 
cline to  enforce  the  penal  laws  of 
another.  See  also  Audenried  v.  East 
Coaet  Milling  Co.,  68  N.  J.  Eq.  450,  69 
Atl.  577. 

In  Stephens  v.  OverBtols!,  43  Fed. 
465,  it  was  held  that  the  provisions 
of  the  National  Banking  Act  imposing 
liability  on  the  directors  of  national 
banlia  under  certain  circumataDceB  are 
remedial  and  not  penal. 

«8Ta.7lor  v.  Com.,  IIB  Ky.  731,  75 
6.  W.  244, 

« Collins  T,  Penn -Wyoming  Copper 
Co.,  203  Fed.  726. 

4»Eorke  v.  Thomas,  56  N.  T.  559. 

The  Massachusetts  statnte  in  terms 
excludes  liability  to  creditors  in  all 
cases  other  than  thoi«  therein  specially 


mentioned.  Ellis  v.  French-Canadian 
Oo-op.  AsBii,  189  Wan.  566,  76  N.  E. 
20T. 

••Borko  V.  Thomas,  56  N.  T.  559. 

WStoltz  T,  Bcott,  23  Idaho  104,  1» 
Pac.  340{  Brenaman  v.  Whitehouse, 
85  Wash.  3S5,  148  Pac.  24. 

Qence  in  a  suit  by  a  receiver  it  is 
not  necessary  to  allege  that  the  cred- 
itors for  whose  benefit  it  is  brought 
were  creditors  when  the  nnlawfol  divi- 
dend was  declared.  Stoltz  r.  Scott, 
23  Idaho  104,  ISO  Pac.  340. 

HBtoltz  v.  Scott,  23  Idaho  104,  120 
Pac.  340;  Bwarttey  v.  Oak  Leaf 
Creamery  Co.,  135  Iowa  573, 113  N.  W. 
496. 

MStoItz  V.  Scott,  23  Idaho  104,  129 
Pac.  340;  Swartley  v.  Oak  Leaf 
Creamery  Co.,  135  Iowa  673,  113  N. 
W.  496. 

If  the  directors  are  made  liable  for 
all  of  the  debts  of  the  company,  the 
recovery  of  a  judgment  against  It  by 
the  creditor  is  not  necessary  to  their 
liability.  Borke  v.  Thomas,  56  N.  T. 
559. 
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snch  a  jad^ment  if  one  is  recovered.  And  it  follows  that  they  cannot 
be  held  liable  for  the  costs  of  such  a  judgiment."  Some  courts  hold, 
however,  that  the  creditor  must  first  proceed  to  have  the  amount  of 
his  indebtedness  adjudicated  in  an  action  against  the  corporation.'* 

The  directors  are  not  liable  for  loss  of  commissions  and  discounts 
on  an  issue  of  bonds  made  necessary  by  the  declaration  of  the 
diWdend.** 

Profits  made  by  the  corporation  under  new  management  cannot 
be  applied  in  reduction  of  the  liability.*^ 

§3744. Effect  <rf  good  faith.  Under  some  statntes  the  lia- 
bility of  the  directors  is  absolute,  and  exists  even  though  they 
declared  the  dividends  in  good  faith,^^  while  under  others  they  are 


UBorke  V.  Thomas,  56  N.  Y.  55S. 

HCfaildB  V.  Adams,  43  Pa.  Super. 
Ct.  23». 

MHntchinson  v.  Cnrtiss,  45  N.  T. 
MUc.  484,  B2  N.  T.  Supp.  70. 

HHutchiDson  v.  Curtiss,  4S  N.  Y. 
Mise.  4S4,  92  N.  Y.  Supp.  70. 

STIn  Siegman  v.  Electric  Vehicle 
Co.,  140  Fed.  117,  which  wan  a  anit 
under  the  New  Jeraey  atatute,  it  waa 
held  tkat  the  defense  of  good  faith  ia 
one  of  fact,  and  that,  aaauming  that 
good  faith  wonld  be  a.  valid  defenie, 
the  plea  did  not  preaent  it  in  the 
prefer  manner.  In  the  courae  of  the 
opinion  the  court  said  that  statute 
"certainly  imposes  apon  a  board  of 
directors  the  doty  of  making  a  fair 
and  honest  effort  to  aaeertaiQ  whether 
a  proposed  dividend  can  be  paid  with- 
out impairment  of  the  capital.  They 
must  make  an  examination  of  the  cor- 
poration 'a  aasets  and  its  liabilities. 
Thej  must  value  its  assets  at  no 
higher  figarea  than  reaaonablj  pra- 
dent  men  would  do.  If  the  proofs 
show  such  a  loose  and  nnbosineas-like 
eiaiminatiou  of  the  affairs  of  the  com- 
pany, or  such  inflated  valuations  of 
its  aaaeta  as  to  overcome  the  proofs 
of  the  good  faith  and  honest  pur- 
poses of  the  directors,  their  payment 
of  a  dividend  which  impairs  the  capi- 
tal pate  them  in  the  position  of  lia- 


bility to  make  the  impaired  capital 
good."  The  court  further  said:  "If 
upon  a  fair,  and  just  ascertainment  of 
the  financial  condition  of  a  corpora- 
tion it  appears  that  a  proposed  divi- 
dend maj'  be  paid  without  impairment 
of  capital,  the  andden  declioe  of  the 
valae  of  the  assets  of  the  corporation, 
or  the  diminution  of  its  asseta  from 
other  cauaes,  even  below  the  point  of 
solvency,  after  the  declaration  of  the 
dividend,  will  not  render  the  directors 
liable  cither  to  the  corporation  or  Its 
creditors."  See  also  Siegman  v.  Elec- 
tric Vehicle  Co.,  72  N.  J.  Eq.  403,  65 
Atl.  MO,  aff'g  71  N.  J.  Eq.  123,  62 
Atl.  941,  and  Appleton  v.  American 
Malting  Co.,  65  N.  J,  Eq.  375,  54  Atl.  ' 
4S4,  rev'g  63  N.  J.  Eq.  422,  51  Atl. 
1003. 

In  Borke  v.  Thomaa,  56  N.  T.  550, 
it  was  held  that  trust eea  who  dis- 
tributed the  proceeds  of  a  sale  of  cor- 
porate property  aa  dividends  were 
liable  to  a  creditor'for  the  amount  of 
hia  debt,  though  they  acted  in  good 
faith  and  in  the  belief  that  his  claim 
was  not  a  valid  liability  of  the  com- 
pany. 

"Whether  the  director  knows  the 
exact  condition  of  the  corporation  is 
unimportant.  It  is  his  duty  to  ascer- 
tain whether  the  earnings  authorize 
the  withdrawal  of  the  eorpoiate  as- 
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not  liable  auless  they  act  in  bad  faith  or  are  guilty  of  negligaace,** 

nets  to  pay  a  dividend."  Weap  v. 
Mnckle,  136  N.  T.  App.  Div.  241,  120 
N.  Y.  Supp.  »76,  aff'd  201  N.  Y.  527, 
94  N.  E.  1100  (mem.  dee.). 

In  Patterson  v.  Thompson,  86  Fed. 
SS,  it  13  said  with  respeet  to  the  Ore- 
gon statute:  "Tlie  law  clearly  pre- 
sumes that  the  director  is  bound  to 
know  the  conilition  of  his  corporation 
and  to  know  whether  or  not  dividends 
are  payable)  and  it  makes  no  ezctise 
or  release  of  liability  on  account  of 
bis    failure    to    acquire    Bucb    knowl- 

HThe  directors  of  a  national  bank 
are  not  liable  for  dividends  declared 
when  there  were  net  sufficient  net 
profits,  after  deducting  losses  and  bad 
debts,  with  which  to  pay  them,  where 
they  acted  in  good  faith,  and  merely 
misjudged  the  value  of  the  assets,  as 
where  there  were  debts  which,  while 
not  within  the  statutory  definition  of 
bad  debts,  were  subsequently  found 
to  be  bad  in  fact  to  such  an  extent 
as  to  wipe  out  the  proBts.  Witters 
V.  Sowles,  31  Ted.  1. 

The  Connecticut  statute  in  terms 
imposes  liability  upon  directors  who 
vote  in  favor  of  the  dividend,  "know- 
ing or  having  the  means  of  knowing," 
that  the  capital  is  impaired.  The 
statute  is  quoted  in  Davenport  v. 
Lines,  77  Conn.  473,  5fl  Atl.  603. 

Under  the  Illinois  statute  directors 
cannot  be  held  liable  for  declaring  a 
dividend  when  the  corporation  was 
insolvent  where  they  did  not  know 
that  it  was  insolvent  and  were  not 
guilty  of  negligence  in  failing  to  dis- 
cover that  fact.  Chick  v.  Puller,  114 
Fed.  22. 

The  Iowa  statute  provides  that  divi- 
dends made  in  good  faith  before 
knowledge  of  the  occurring  losses 
shall  not  come  within  its  provisions. 
Swartley  v:  Oak  Leaf  Crsamcry  Co., 
135  loiva  573,  113  N.  W,  496. 

Although   the  Kentucky   statute   in 


terms  makes  the  directors  liable  for 
all  the  debts  of  the  corporation  if 
they  declare  any  dividend  when  the 
corporation  is  insolvent,  or  which 
would  render  it  iosolveat,  it  has  been 
hel  I  that  it  should  be  so  construed  as 
to  limit  their  liability  to  the  amount 
of  the  divideod  declared  when  tha 
facts  show  that  in  declaring  it  they 
acted  in  good  faith,  and  used  ordinary 
care  and  diligence  in  the  conduct  of 
the  afFairs  of  the  institution.  Frank- 
lin V.  Caldwell,  123  Ky.  528,  89  Ky. 
L.  Rep.  935,  06  8.  W,  605. 

"Where  the  directors  act  in  good 
faith  and  under  S  mere  mistake  in 
judgment,  they  are  each  responsible 
for  what  be  receives,  but  they  are  not 
jointly  liable  for  the  whole  sum.  In 
other  words,  in  order  to  create  the  lat- 
ter liability  the  conduct  of  the  direc- 
tors must  amount  to  a  tort,  either 
actually  or  constructively."  Ebel- 
tiar  T,  German -American  Security 
Co.'s  Assignee  (Ky.  L.  Bep.),  119  8. 
W.  220,  28  Ky.  L.  Rep.  1144,  91  S.  W. 
262. 

But  it  is  the  duty  of  bank  direc- 
tors to  use  ordinary  care  to  acquaint 
themselves  "with  the  condition  of  the 
business  of  the  bank,  and  to  exercise 
reasonable  control  and  supervision  of 
its  officers,  and  they  will  not  be  per- 
mitted to  shield  themselves  from  lia- 
bility under  the  statute  to  the  amount 
of  the  dividend  declared  on  the  ground 
that  they  did  not  knowingly,  violate 
its  provisions.  Franklin  v.  Caldwell, 
123  Ky.  523,  29  Ky.  L.  Rep.  935,  96 
S.  W.  605. 

The  Missouri  statute  uses  the  word 
"knowingly"  in  imposing  the  liabil- 
ity, but  further  provides  that  object- 
ing directors  may  relieve  themselves 
from  liability  by  filing  written  objeo- 
tions.  The  statute  is  quoted  in 
Shields  v.  Hobart,  172  Mo.  491,  95  Am. 
St.  Rep.  529,  72  S.  W.  669. 
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or  are  only  liaWe  when  they  declare  a  dividend  without  having  reason 
to  believe  that  there  are  sufficient  net  pr(rfits  properly  applicable 
thereto  to  pay  the  same  without  impairing  or  diminishing  the 
capital,*' 


■tThid  la  tme  nnder  tbe  exprMs 
terms  at  the  Wiseonain  itatnte.  Wil- 
liams V.  Breireter,  117  Wig.  370,  93 
N.  W.  47». 

•»Van  Dyck  v.  McQuade,  88  N.  T. 


§S745. Diuentin;    or    nonparticipating    directors.     Under 

some  statutes  the  personal  liability  is  imposed  only  on  those  directors 
who  vote  in  favor  of  the  nnlawful  dividend.**  Under  others  it  is 
imposed  upon  alt  of  the  directors  under  whose  administration  the 
dividend  is  declared  except  those  who  are  not  present  when  it  is 
declared,"  or  those  who  expressly  dissent  to  its  declaration  and 
express  their  dissent  in  a  prescribed  manner.** 

It  has  been  held  that  a  director  cannot  escape  personal  liability 


county,  they  ehall  he  exempt  from  the 
statutory  liability.  Cited  in  ShieMs 
T.  Hobart,  nz  Mo.  491,  95  Am.  Bt. 
E«p.  529,  72  S.  W.  669. 

In  New  JeTsey  all  of  the  directors 
are  person  ally  liable  except  such  as 
expressly  dissent  and  cause  their  dis- 
sent to  be  entered  upon  tbe  minutes 
of  the  directors  and  to  be  published 
in  a  newspaper  in  the  county  where 
the  corporation  has  its  principal  of- 
fice. Biesman  t.  Electric  Vehicle  Co., 
72  N.  J.  Eq.  403,  65  Atl  910,  att'g 
71  N.  J.  Eq.  123,  62  Atl.  911;  Apple- 
ton  v,  American  Malting  Co.,  65  N. 
J.  Eq.  37S,  54  Atl.  454,  rev  'g  63  N.  J. 
Eq.  422,  51  Atl.  1003;  6iegman  v.  Elec- 
tric Vehicle  Co.,  140  Fed.  117. 

The  New  Tork  statate  expressly  ex- 
cepts those  directors  who  cause  their 
dissent  to  be  entered  on  the  minutes 
of  the  directors  at  the  time.  Wesp 
V.  Muckle,  1.16  N.  T.  App.  Div.  24), 
120  N.  T.  Supp.  976,  aff'd  201  N.  Y. 
527,  94  N.  E.  1100  (mem.  dec.) ;  Hutch- 
inson V,  Curtiss,  45  N.  T,  Misc.  4S4. 
92  N.  T,  Supp.  70.  See  Van  Dyck  v. 
McQuade,  86  N.  T.  38. 

The  provirions  of  the  Washinp^ton 
statute  are  similar  to  those  of  the 
California  statute  above  referred  to. 
Brenatnan  v.  Whitebouae,  85  Wajih. 
355,   143  Pac.  24. 


•1  Baldwin  T.  Miller  &  Lni,  153  Cal. 
454,  92  Pse.  1030;  Hatchinson  v.  Cnr- 
tisa,  45  N.  T.  Mise.  484,  92  N.  Y.  Bupp. 
70;  Brenaman  v.  Whltehouse,  85  Wash. 
355,  143  Pae.  24. 

••Those  who  cause  their  dissent  to 
be  entered  at  large  on  the  minutes  of 
the  directors  at  the  time  are  exempted 
in  California.  Baldwin  v.  Miller  & 
Lux,  152  Cal.  454,  92  Pac.  1030. 

In  Idaho  the  statute  imposes  per- 
sonal liability  npon  all  the  directors 
during  whose  administration  the  divi- 
dend was  declared, ' '  except  those  who 
may  have  caused  their  dissect  there- 
from to  be  entered  at  large  in  the 
minntes  of  the  directors  at  the  time, 
or,  when  not  present,  when  the  same 
did  occur."  StoUz  v.  Scott,  23  Idaho 
104,  12S  Pac.  340. 

In  Missouri  the  statute  provides 
that  if  any  of  the  directors  shall  ob- 
^t  to  the  declaration- or  payment  of 
the  same,  and  ahall,  at  any  time  be- 
fore the  time  fixed  for  such  payment, 
file  a  written  certificate  of  their  ob- 
jections with  the  clerk  of  the  corpora- 
tion and  with  the  circuit  clerk  of  the 
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because  he  did  not  actually  participate  ia  the  proceedings  declaring 
the  dividend,  where  he  participates  in  the  benefit  thereof  and  thereby 
sanctions  its  payment.^ 

§3746. By  whom  liability  may  be  enfintsed.    Only  the  class 

or  classes  of  persons  for  whose  benefit  the  liability  is  imposed  by  the 
statute  may  maintain  an  action  to  enforce  it."  As  we  have  seen, 
many  of  the  statutes  in  terms  make  the  offending  directors  liable  to 
the  corporation,  and  of  course  when  such  is  the  case  it  may  sue.** 
But  if  the  statute  merely  provides  that  the  offending  directors  shall 
be  liable  to  creditors,"  or  to  the  stockholders  severally  and  respec- 
tively," the  corporation  cannot  sue. 

As  in  other  eases,**  if  the  liability  is  to  the  corporation,  a  stock- 
holder may  sue  in  its  behalf  where  the  directors  refuse  to  do  so,** 
or  where  the  interest  or  bias  of  the  directors  makes  it  certain  that 
an  appliaation  to  them  to  sue  would  be  denied  if  made,  or,  if  granted, 
that  the  litigation  following  would  necessarily  be  under  the  direction 
of  persons  opposed  to  its  success,'*  but  not  otherwise."    If  the  direc- 


M  Williams   y.  Brewster,   117   Wis. 

370,  93  N.  W,  478. 

MFleiaher  v.  West  Jersey  Securities 
Co.,  84  N.  J.  Eq.  55,  02  All.  575;  Ex- 
celsior Petroleam  Co.  v.  Lacej,  63  N. 
T.  422. 

M  See  i  3737,  supra. 

M  Collins  T.  Penn.'Wyoming  Copper 
Co.,  203  Fed.  726;  Excelsior  Petro- 
leum Co.  V.  Lacey,  63  N.  T.  422; 
Childs  V.  AdBiDB,  43  Pa.  Super.  Ct.  230. 

<TThe  piesent  New  Jersey  statute 
(P.  L.  1896,  p.  286,  as  amended  by  P. 
L.  1B04,  p.  275;  Comp.  Stat.  p.  1617, 
i  30),  makes  the  directors  liable  to  the 
stockholders,  Beverally  and  respec- 
tively, or  in  case  of  insolvency  to  the 
corporation  or  its  receiver.  A  sol- 
vent corporation  has  no  right  of  ac- 
tion under  this  statute,  and  it  has 
been  held  that  the  statute  supersedes 
any  equitable  remedy  which  may  have 
previously  existed  ia  favor  of  the 
corporation  independently  of  statute. 
Fleisher  v.  West  Jersey  Securities 
Co,,  84  N.  J,  Eq.  53,  92  Atl.  575. 

Prior  to  the  amendment  of  1904  the 
statute  in  terms  made  the  directors 


liable  to  the  corporation.  Appleton 
V.  Aanerican  Malting  Co.,  65  N.  J.  Eq. 
375,  54  Atl.  454,  rev 'g  63  N.  J  Eq. 
422,  51  Atl.  1003;  Siegman  v.  Elec- 
tric Vehicle  Co.,  140   Fed.   117. 

And  it  was  then  held  to  be  the  duty 
of  the  board  of  directors  to  enforce 
such  liability  against  former  direc- 
tors. Siegman  v.  Electric  Vehicle  Co., 
140  Fed.  117,  construing  the  New  Jer- 
sey statute. 

M  As  to  the  right  of  stockholders  to 
sue  in  behalf  of  the  corporation  gen- 
erally, see  H05I  et  seq.,  infra. 

8>aiegman  v.  Electric  Vehicle  Co., 
140  Fed.  117;  Appleton  v.  American 
Malting  Co.,  65  N.  J.  Eq.  375,  54  Atl. 
454,  rev'g  63  N.  J.  Eq.  422,  51  Atl. 
1003;  Hutchinson  v.  Stfldler,  85  N.  Y. 
App.  Div.  424,  83  N.  T,  Supp.  509. 

10  Schoenfeld  v.  American  Can  Co. 
{N.  J.  Eq.),  55  Atl.  1044;  Appleton  v. 
American  Maying  Co.,  65  N.  J,  Eq. 
375,  54  Atl.  454,  rev'g  83  N.  J.  Eq. 
422,  51  Atl.  1003. 

n  Siegman  v.  Maloney,  65  N.  J. 
Eq.  .172,  54  Atl.  405,  aff'g  83  N.  J. 
Eq.  422,  51  Atl.  1003. 
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tors  are  made  liable  to  the  stockholders  severally  and  respectively 
for  the  amount  of  any  loss  sustained  by  them,  and  not  to  the  corpo- 
ration, a  stockholder  cannot  sue  in  the  ri^t  and  for  the  benefit  of 
the  corporation.'" 

The  right  of  a  stockholder  to  sue  in  behalf  of  the  corporation  is 
not  affected  by  the  fact  that  he  participated  in  the  illegal  dividends 
and  has  not  returned  to  the  corporation  the  amount  which  be  has  so 
received,  since  the  suit  is  brought  solely  for  the  benefit  of  the  corpo- 
ration and  the  relief  obtained  belongs  to  it  and  not  to  the  complain- 
ant.^ But  it  has  been  held  that  if  the  creditors  have  been  paid  in 
fall,  a  receiver  should  not  be  permitted  to  recover  for  the  benefit  of 
the  stockholders.'* 

Many  of  the  statutes  make  the  offending  directors  liable  to  cred- 
itors, in  which  case  they,  of  course,  may  sue.''  And  it  is  generally 
held  that  under  such  circumstances  the  action  may  be  maintained 
by  a  receiver  of  the  corporation  as  the  representative  of  the  cred- 
itors," although  there  is  authority  to  the  contrary." 

In  those  states  -where  such  statutes  are  held  to  be  penal  in  char- 
acter,'" a  liability  under  them  is  not  assignable.'" 


Where  there  has  been  no  actual  re- 
fnaal  on  the  part  of  the  directors, 
the  burden  is  on  the  stocbbolcier  to 
ahow  the  existence  of  a  state  of  facts 
joatifying  the  conclusion  that  an  ap- 
plication  to  them  to  sue  would  be 
fntile.  Siegman  v,  Maloney,  63  N.  J. 
Eq.  372,  54  Atl.  405,  aff'g  63  N.  J. 
Eq.  422,  51  Atl.  1003. 

TiPleisher  v.  West  Jersey  Secaritles 
Co.,  84  N.  J.  Eq.  55,  82  Atl,  575.  De 
Baiemea  v.  United  States  Lithographic 
Co.,  161  N.  T.  App.  Div.  781,  148  N. 
Y.  Snpp.  813,  construing  the  New  Jer- 
BC7  statute. 

It  Appleton  V.  American  Malting 
Co,,  65  N.  J.  Eq.  375,  54  At!.  454, 
rev'g  on  other  grounds  8.^  N.  J.  Eq. 
422,  51  Atl.. 1003;  Siegman  v.  Malo- 
ney,  63  N,  J:  Eq.  422,  51  Atl.  1003, 
aff'd  on  other  grounds,  65  N.  J,  Eq. 
372,  54  Atl.  405. 

7*  Inasmneh  as  the  stockholders 
themaelves  received  the  dividends, 
they  sboald  sot  be  permitted  to  hold 
the    direetors    reaponsible    for    them. 
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Emerson  v.  Qaither,  103  Md.  664,  8  h. 
B.  A.  (N.  8.)  738,  7  Ann.  Cas.  1U4,  64 
Atl.  26. 

rt  See  (  3743,  supra. 

Depositors  may  maintain  a  suit  in 
equity  under  the  National  Banking  Act 
against  the  directors  of  an  insolvent 
national  bank  notwithstanding  the 
appointment  of  a  receiver.  Boyd  v. 
Bchneider,  131  Fed.  223,  rtv'g  124 
Fed.  239. 

W  Brenaman  v.  Whitehouse,  86 
Wash.  355,  148  Pac.  24. 

The  liability  is  based  on  the  illegal 
payment  of  dividends  in  fraud  of  the 
creditors,  and  the  action  to  enforce 
it  may  be  maintained  by  the  receiver 
as  the  representative  o(  the  creditors. 
Btoltz  V.  Scott,  23  Idaho  104,  129  Pac. 
340. 


.   Adams,  43  Pa.  Super. 


TTChilds    ' 
Ot.  239. 

7»  See  I  3743,  supra. 

TtEillen   v.   Barnes,   106   Wis.   S46, 
82  N.  W.  536. 
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§  3747. Parties  and  pleading.     Of  course  the  liability  of 

directors  for  unlawfully  declaring  dividends  cannot  be  enforced  in 
a  suit  to  which  they  arc  uot  parties." 

A  receiver  is  not  bound  to  proceed  against  all  of  the  directors  in 
the  same  suit.** 

In  jurisdictions  where  all  liabilities  of  officers,  stockholders  and 
directors  to  creditors  may  be  enforced  in  a  single  action  for  their 
benefit,"  causes  of  action  against  directors  to  hold  them  liable  for 
corporate  debts  on  the  ground  that  they  declared  dividends  before 
the  full  amount  of  stock  was  paid  in,  or  when  the  corporation  was 
insolvent  or  in  danger  of  insolvency  without  having  reason  to  believe 
that  there  were  sufficient  net  profits  to  pay  the  same  without  impair- 
ing or  diminishing  the  capital,  may  'be  joined  with  causes  of  action 
to  enforce  the  statutory  double  liability  of  stockholders  and  to  recover 
from  stockholders  dividends  unlawfully  paid." 

A  bill  in  equity  against  several  persons  who  had  been  directors  of 
a  corporation  at  different  times  to  hold  them  liable  for  wrongfully 
paying  dividends  and  for  other  acts  of  mismanagement  is  multi- 
farious as  to  those  defendants  who  are  not  alleged  to  have  been 
directors  at  the  times  when  all  the  acts  complained  of  were  done, 
but  not  as  to  those  alleged  to  have  been  directors  at  all  such  times.** 

A  bill  is  multifarious  which  joins  a  suit  against  the  directors  in 
behalf  of  the  corporation  for  the  recovery  of  secret  profits  with  one 
brought  by  a  stockholder  in  his  own  behalf  to  recover  from  directors 
damages  sustained  by  him  by  reason  of  injury  to  his  stock  through 
the  payment  of  unlawful  dividends.** 

§3748. Statute  of  limitatioiu.    It  is  generally  held  that  the 

statute  of  limitations  may  be  interposed  as  a  defense  to  an  action 
based  on  such  a  statute." 

■OEtn^rgton  V.  Home  Life.  Ing.  Co.,  jection  of  moltifarioUBneBS  doei  Dot 

—  Del.  Cb.  — ,  101  Atl.  S9S.  affeirt  »ay  right  of  the  remaiDing  de- 
ll Gaither    V.     Bauernschmidt,    10&  fendant^  to  enforce  any  right  of  toii- 

iSd.  1,  69  Atl.  42S.  tribution  against  the  dismissed  de- 
al See  I;i026,  supra.  fendants  whieh  they  may  have. 
U  Williams    v.    Brewster,    117    Wis.  Oaither  v.  Ba^ernsehmidt,  108  Md.  1, 

370,  B3  N.  W.  479.  69  Atl.  425. 

M  Gaither     v.     BauemBchmidt,     108  MPleiiher   v.    West   J.ersey   Seeuri- 

Md.   1,  69  Atl.  42^;   EmeraoD  v.  Oai-  ties  Co.,  84  N.  J.  Eq.  55,  92  Atl.  575. 

ther,  10:i  Md.  5B4,  8  L.  B.  A.  (N.  3.)  «8  A    direetor    may    rely    upon    the 

7.18,  7  Ann.  Chb.  1114,  64  Atl.  26.  statute  of  limitations  if  he  is  not  Bue<l 

The  dismissal  of  the  bill  as  to  some  within  the  statutory  period  from  thp 

of  the  defendants  under  sui'h  eireum-  time  when  he  ceases  to  be  a  direct-ir. 

stanees,  in  order  to  obviate  the  ob-  Directors  are  at  mo.«t  implied  trustees, 
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It  has  been  held  that  a  creditor's  cause  of  action  under  such  a 
statute  accrues  upon  the  maturity  of  his  debt  rather  than  at  the  time 
when  the  unlawful  dividend  is  declared.*^  And  it  has  also  been  held 
that  limitations  do  not  begin  to  run  as  against  the  creditors  until 
they  have  notice  of  the  illegality  of  the  dividend,  in  the  absence  of  a 
showing  of  negligence  on  their  part,**  although  there  seems  to  be 
authority  to  the  contrary .•• 

A  receiver  in  bringing  such  an  action  represents  the  creditors,  and 
the  action  is  not  barred  unless  it  would  have  been  barred  if  brought 
by  them.** 

§3749.  — LiaUlity  of  treamrer.  The  treasurer  of  a  corporation 
is  personally  liable  to  it  if  he  distributes  corporate  funds  to  himself 
and  other  stockholders  without  authority  from  the  directors  and 
without  any  dividend  having  been  declared." 

§  3760.  —  Oriminal  liability  of  directon  and  officers.  Under 
the  statutes  of  some  states  officers  or  directors  of  a  corporation  are 
made  criminally  liable  if  they  assist  in  declaring  and  paying  a  divi- 
dend otherwise  than  out  of  net  profits.**    As  a  rule  it  is  &  good 


and  hence  the  statote  will  run  In  their 
faTOr.  After  thej  h^ve  eeased  to  be 
director!,  at  leaat,  they  are  not  pre- 
clnded  from  relying  on  it  either  at 
law  or  in  eqnit;  by  reason  of  their 
former  relation  to  the  eorporatioo. 
Bmerson  t.  Qaither,  103  Hd.  664,  6 
L.  B.  A.  (N.  S.)  738,  7  Add.  Caa.  IIU, 
64  Atl.  26. 

In  New  York  the  Btstnto  governing 
actions  to  recover  statutory  penalties 
applies.  Merchants'  Bank -v.  Bliss, 
35  N.  T.  418. 

And  the  sanie  is  trae  in  Oregon. 
Patterson  v.  Wade,  115  Fed.  770;  Pat- 
terson v.  Thompson,  M  Fed.  647;  Pat- 
terson V.  Tbompson,  86  Fed.  85. 

See  also  Coekrell  t.  Cooper,  86  Fed. 
7,  rev'g  7S  Fed.  679,  where  a  snit 
against  the  directors  of  a  national 
bank  was  held  not  to  be  barred. 

tT  Patterson  v.  Wade,  115  Fed.  770. 
See  also  Patterson  v.  Thompson,  86 
Fod.  85,  where  it  was  held  that  the 
action  was  barred  even  if  the  cause 
of  action  did  not  accrue  until  the 
debt  became  dne. 


n  Stoltz  T.  Scott,  S3  Idaho  104,  129 
Pac.  340. 

Where  it  is  alleged  that  the  credi- 
tors did  not  discover  that  illegal  divi- 
dends bad  been  paid  until  shortly  be- 
fore the  bringing  of  the  action,  that 
they  were  negligent  in  failing  to  dis- 
eover  It  sooner  is  a  matter  of  defense. 
StoltB  V.  Scott,  23  Idaho  104,  129  Pac. 
840. 


In  Patterson  v.  Wado,  115  Fed. 
770,  it  was  held  that  an  allegation 
that  the  plaintifl  had  no  knowledge  of 
the  facta  eonstitnting  his  cause  of  ac- 
tion until  a  certain  date  was  imma- 

M  stolts  V.  Scott,  23  Idaho  104,  129 
Pac.  340. 

ai  Cheat  Valley  B.  Co.  v.  Humes, 
211  Pft.  287,  60  Atl.  908. 

MThe  Georgia  statute  provides  in 
effect  that  no  corporation  "shall  de- 
clare any  dividend  or  distribute  any 
money  among  its  members  aa  profits, 
when  such  dividend  or  money  is  not 
declared  or  distributed  from  the  actual 
li^timate  net  earnings  of  its 
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defense  to  a  prosecution  under  such  a  statute  that  the  defendant 
acted  in  good  faith  in  declaring  the  dividend,  and  in  the  honest 
belief  that  there  were  surplus  funds  legally  applicable  to  its  pay- 
ment, even  though  the  statute  does  not  expressly  so  provide.**  But 
before  be  can  claim  the  benefit  of  any  such  exception  it  must  further 
appear  that  he  did  not  act  recklessly,  or  wilfully  or  in  gross  negli- 
gence shut  his  eyes  to  the  facts.**  If  he  was  present  and  participated 
in  the  declaration  of  the  dividend,  the  law  presumes  that  be  did  so 
with  knowledge  of  the  financial  condition  of  the  company,  and  the 
burden  of  showing  the  contrary  is  on  him.**  If  he  knew  or  should 
have  known  the  facts,  his  motives  in  assenting  to  the  dividend  are 
immaterial.**  Directors  who  object  to  and  protest  against  the  decla- 
ration of  a  dividend  cannot  be  held  criminally  liable."  If  the  offense 
is  several,  an  indictment  against  a  director  for  violating  such  a  stat- 
ute need  not  name  the  other  directors  who  participated  with  him  in 
declaring  the  unlawful  dividend.**  In  aneh  a  prosecution  the  usual 
rules  of  criminal  evidence  apply.** 

Directors  who  vote  in  favor  of  and  receive  a  dividend  when  they 
know  that  there  are  no  funds  of  the  corporation  out  of  which  it  may 
lawfully  be  paid,  and  with  the  fraudulent  purpose  of  converting  the 
money  of  the  corporation  to  their  own  use,  are  guilty  of  embezzle- 


In  veatments,  and  does  in  any  manner 
fncreaBe  its  debts,"  and  that  any  of- 
ficer, director  or  agent  of  a  corpora- 
tion violating  this  provision  ghall  be 
guilty  ot  a  misdemeanor.  Pen.  Code 
1910,  i  740.  Mangham  v.  State,  11  Ga. 
App.  440,  75  B.  E.  SOS;  Cabaniss  v. 
Btate,  S  Qb.  App.  129,  6S  S.  E.  S49. 

The  declaration  and  payment  of  a 
dividend  when  the  corporation  is  in- 
solvent "necessarily  increases  its 
debts,  in  that  it  takes  away  from  its 
creditors  the  assets  which  lawfnlly 
belong  to  them  and  gives  them  to  the 
stockholders."  Kfangbam  v.  State,  11 
Oa.  App.  440,  75  S.  E.  SOS. 

If  the  corporation  is  a  bank,  it  need 
not  be  alleged  ttiat  it  is  a  bank  of 
issue.  Cabaniss  v.  State,  8  Ga.  App. 
129,  6S  S.  E.  849. 

Bee  Davenport  v.  lines,  77  Conn. 
473,  59  Atl.  e03,  which  quotes  the 
ConneHicnt  statute  providing  that 
directors    who    vote    for   a    dividend 


when  the  capital  is  impaired,  and 
when  they  know  or  have  means  of 
knowing  that  fad,  shall  be  guilty  of 
a  misdemeanor. 

M  Cabaniss  v.  State,  8  Ga.  App. 
129,  6S  S.  E.'849. 

MMangham  v.  State,  11  Ga.  App. 
440,  73  a.  E.  508;  Cabaniss  v.  SUte, 
8  Ga.  App.  129,  68  S.  E.  849. 

HMangham  v.  State,  11  Ga.  App. 
440,  75  8.  E.  508. 

H  Cabaniss  v.  State,  S  Ga.  App. 
129,  68  S.  E.  849. 

a?  Whether  the  defendant  did  so  is 
a  question  for  the  jury  where  the  evi- 
dence is  conflicting.  Mangham  v. 
State,  11  G&.  App,  440,  75  S.  E.  506. 

n  Cabaniss  v.  State,  8  Ga.  App.  129, 
68  a.  E.  849. 

WSee  Cabaniss  v.  State,  8  Ga.  App. 
129,  eS  8.  B.  849,  as  te  the  admissi- 
bility of  particular  evidence  to  show 
the  financial  condition  of  the  bank, 
knowledge  of  the  defendant,  etc. 
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meoL^  Enowled^  of  the  financial  condition  of  the  company  and  a 
frRndolent  intent  on  the  part  of  the  accused  arc  essential  elements 
of  this  offense.  And  hence  "if  the  directors  believed  they  had  the 
right  to  pay  the  dividend,  or  if  they  paid  it  in  otter  ignoranoe  of 
their  legal  right,  hut  without  any  fraudulent  motive  against  others 
interested  in  the  assets  of  the  corporation, ' '  they  cannot  be  convicted. 
A  single  director  cannot  be  convicted  unless  it  appears  that  all  of 
the  directors,  or  at  least  a  majority  of  them  voting  in  the  affirmative, 
including  the  accused,  acted  in  voting  and  paying  tiie  dividend,  and 
the  accused  also  in  receiving  it,  with  the  knowledge  that  their  act 
was  illegal,  that  there  were  no  funds  belonging  to  the  corporation 
applicable  to  their  payment,  and  that  they  each  acted  with  the 
fraudulent  purpose  of  converting  to  their  own  use,  and  to  the  iise 
of  each  other  respectively,  the  money  of  the  corporation.  This  fol- 
lows from  the  fact  that  the  accused  could  not  alone  have  voted  and 
declared  the  dividend,  and  therefore  could  not  by  such  vote  or  act 
have  taken  or  converted  the  money  chai^d.  If  the  other  directors 
voted  the  dividend  in  the  honest  belief  that  they  had  a  right'to  do 
so,  the  act  is  not  criminal,  but  is  merely  maladministration ;  and  since 
the  act  of  voting  the  dividend  was  the  one  by  which  the  money  was 
set  apart  to  the  stockholders,  the  knowledge  or  purpose  of  the 
accused  in  receiving  it  cannot  alone  make  him  guilty.  On  the  other 
hand,  if  the  accused  actually  believed  that  he  had  the  right  to  receive 
the  dividend  and  appropriate  it,  and  acted  without  fraud,  he  would 
not  be  guilty  although  the  other  directors  voting  the  dividend  did  so 
with  the  guilty  knowledge  and  purpose  of  committing  a  fraud  upon 
the  corporation  and  converting  to  themselves  its  assets.'  It  is  no 
defense  that  all  of  the  direetora  and  stockholders  concurred  in  the 
act  of  declaring  the  dividends  and  in  the  wrongful  appropriation 
of  the  money.'  Evidence  bearing  on  the  solvency  of  the  company 
when  the  dividend  was  declared,  and  on  the  motive  of  the  directors 
in  declaring  it  is  admissible.* 

The  act  of  the  directors  of  a  national  bank  in  declaring  a  dividend 
when  there  are  no  net  profits  to  pay  it  is  not  a  criminal  misapplica- 
tion of  its  funds  within  the  meaning  of  the  National  Banking  Act. 
In  declaring  dividends  the  directors  act  in  their  official  and  not  in 

1  Taylor  v.  Com.,  US  Kj.  731,  75  >  The  eorporatioD  is  R  separate  legal 

S.  W.  244.    See  this  ease  for  the  suf-  entitj.    Tajbr  v.  Com.,  119  Ky.  731, 

ieiencj    of    au    indictment    for    em-  75  S.  W.  244. 

bezzlement.  4  As  to  the  admissibility  of  particu- 

S  Taylor   v.   Com.,   119   Ky.   731,  75  lar  evidence  on  these  issues,  see  Tay. 

e.  W.  244.  lor  V.  Com.,  IIB  Kj.  731,  75  S.  W.  244. 
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their  individual  capacities,  and  hence  declaring  a  dividend  under 
sach  circumstances  "is  an  act  of  maladministration  and  nothing 
more,  which  while  it  may  subject  the  association  to  a  forfeiture  of 
its  charter,  and  the  directors  t«  a  personal  liability  for  damages  suf- 
fered in  consequence  thereof  by  the  associatitm  or  its  shareholders, 
does  not  render  them  liable  to  a  criminal  proBecntion. "  It  follows 
that  an  indictment  charging  a  conspiracy  on  the  part  of  certain 
directors  to  misapply  the  funds  of  the  bank  by  procuring  to  be 
declared  by  the  association  a  dividend  when  there  were  no  net  profits 
to  pay  it  does  not  charge  a  conspiracy  to  commit  a  crime,  and  hence 
does  not  charge  an  offense.* 

XVII.    DIVIDENDS  ON  PREFERRED  STOCK 

§  37S1.  Kight  to  and  ratent  of  {ffeferemw  in  general.  Ordinary 
preferred  stock,  as  we  have  seen,  is  stock  upon  which  the  holders  are 
entitled  to  certain  dividends  before  payment  of  any  dividends  to  the 
holders  of  the  common  stock.*  The  relation  between  the  holders  of 
preferred  stock  and  the  corporation  is  a  contract  relation,'  and  the 
extent  of  their  right  to  share  in  the  corporate  profits,'  and  of  their 


B  United  Statai  v.  Britton,  108  TI.  8. 
199,  27  L.  Ed.  698. 

•  See  J3621,  «upra. 

TSee  S3632,  npra. 

)  Equit&ble  Life  Abbuf.  6oc.  of 
United  States  v.  Union  Pac.  B.  Co., 
162  N.  T.  App.  Div.  81,  147  N.  T. 
enpp.  382,  ftff'd  212  N.  Y.  360,  L. 
B.  A.  1915  D  1052,  108  N.  E.  92; 
Wood.v.  Lary,  47  Han  (N.  T.)  560, 
appeal  dismiaBed  124  N.  T.  «3,  26  N. 
E.  338. 

"Tbe  conditions  under  which  the 
holder  of  preferred  stock  may  de- 
naad  a  dividend  depend  of  course 
upon  tbe  precise  terma  upon  which  it 
ii  iosned."  Burk  t.  Ottawa  Gaa  ft 
Electric  Co.,  87  Kan.  6,  Ann.  Gas. 
1913  D  772,  123  Pac.  857. 

Where  &  corporation  agreed  to  paj 
a  person  all  diridenda  on  certain 
■bares  on  which  he  held  an  option 
during  the  period  of  the  option,  and 
that  it  would  make  good  anj  deft- 
I  the  dividends  below  four 


per  cent,  per  annum,  but  did  not 
guarantee  payment  of  dividends  an- 
nnall^  or  at  anj  stated  period,  and 
tbe  dividend  paid  the  first  year  ex- 
ceeded four  per  cent,  for  the  whole 
period  of  tbe  option,  and  no  further 
dividends  were  declared,  it  was  held 
that  the  company's  liability  was  dis- 
charged by  the  payment  made.  Fon- 
tana,  v.  Pacific  Can  Co.,  129  Cal.  51, 
61   Pac.  S80. 

Where  preferred  stock  was  "to 
bear  interest "  at  a  specified  rate, 
payable  semiannually,  and  new  pre- 
ferred stock,  which  was  to  have  tbe 
same  rights  as  the  old,  waB  issued 
between  the  dividend  days  of  the  lat- 
ter, it  was  held  that  the  intention  was 
that  the  new  stock  should  be  entitled 
to  dividends  from  the  date  when  it 
was  issued  only,  and  not  from  the 
last  dividend  day  of  the  old  stock. 
Utica  Trust  k  Deposit  Co.  v.  Charles 
C.  Kellogg  ft  Sons  Co.,  126  N.  Y.  App. 
Div.  176,  110  N.  T.  Supp.  1048. 
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>  Owrsla.  Coggeshall  v.  Georgia 
Land  A  InveBtmeiit  Co.,  14  Oa.  App. 

637,  s2  e.  E.  isa. 

KmtnckT'  WeBterfield-Bonte  Co.  v. 
Burnett,  176  Ky.  188,  195  8.  W.  477. 

Maine.  Spear  v.  Bockland-Sock- 
port  Lime  Co.,  113  Me.  265,  93  Atl. 
754. 


preference  over  the  cotmnoa  stockholders'  depMids  upon  the  terms 
of  their  coDtract.  They  are  entitled  to  such  dividends  as  are  therein 
provided  for,*'  so  lon^  as  the  company  has  funds  which  may  right- 
fully be  devoted  to  their  payment.**  "The  preferred  dividends  may 
be  made  cumulative  or  noneamulative ;  the  dividend  may  be  a  fixed 
amount  each  year  to  be  paid  out  of  earnings,  or  it  may  be  a  per- 
centage, not  exceeding  a  certain  amount  to  be  determined  by  the 
directors  at  their  discretion ;  and  the  preferred  stockholder  who  has 
received  his  preferred  dividend  may  still  have  a  share  of  the  net 
earnings  that  may  remain."*' 

As  in  the  case  of  any  other  agreement,  the  parties  to  a  contract  of 
this  character  are  bound  to  carry  it  out  accordii^;  to  its  terms.**    The 

10  Spear  v.  RocMand-Bockport  Lime 
Co.,  113  Me.  £85,  93  Atl.  754. 

Where  the  contract  provided  that 
the  preferred  stock  was  entitled  to 
a  semiaaaual  preferential  cnmulattve 
dividend,  payable  on  certain  epeeifled 
dajB  in  each  year,  it  was  held  that 
preferred  stockholders  were  entitled 
to  have  dividende  paid  them  seniiaD- 
Dually  if  there  were  net  eerninge,  and 
that  a  contention  that  the  corporation 
made  no  promise  or  guaranty  of  any 
dividends  to  be  paid  at  any  particu- 
lar time,  and  that  it  wonld  have  fully 
kept  and  performed  the  obligations  . 
,  of  its  contract  if,  at  any  time,  past 
or  futare,  it  had  paid  or  would  pay 
the  preferred  dividends  before  pay- 
ing common  ones,  was  untenable- 
Spear  V.  Rockland-Roekport  Lime 
Co.,  113  Me.  285,  93  Atl.  754. 

11  See  13752,  infra. 
ItScott  V.  Baltimore  &  O.  B.   Co., 

93  Md.  475,  49  Atl.  327. 

As  to  cunnlative  and  noncnmula- 
tive  dividends,  see  1 3754,  infra. 

Ab  to  the  right  to  an  additional 
share  in  the  earnings  after  the  pre- 
ferred dividends  have  been  paid,  see 
I  3755,  infra, 

WCratty  v.  Peoria  l<iw  Library 
Asi'n,  219  111.  516,  76  N.  E.  707, 
rev'g  on  other  grounds  120  HI.  App. 
596;  Lee  v.  Fisk,  222  Maes.  418,  109 
N.  B.  833. 


Scott  V.  Baltimore  A  O. 
B.  Co.,  93  Hd.  475,  49  Atl.  327. 

MUaacIiiiBetta.  Gardner  Sav.  Bank 
V.  Taber-Praug  Art  Co.,  189  Mass. 
363,  75  N.  B.  705. 

New  Toik.  TJtica  Tmst  &  Deposit 
Co.  V.  Charles  C.  Kellogg  ft  Bona  Co., 
126  App.  Div.  176,  110  N.  Y.  Supp. 
1048. 

The  stock  of  a  corporation  was 
divided  by  the  by-laws  into  preferred 
and  common  stock,  and  certain  of  the 
preferred  stock  was  declared  to  be 
'  *  entitled  to  annual  dividends  in 
preference  to  the  remaining  preferred 
stock  for  a  period  of  three  years  from 
the  original  issue  thereof. ' '  The 
court  held  it  immaterial  whether  or 
not  the  dividends  on  the  special  pre- 
ferred stock  were  declared  during  a 
period  of  three  years  next  following 
the  issue  of  the  stock— -that  the  pref- 
erence to  special  preferred  stock  over 
tbe  ordinary  preferred  stock  was 
three  annual  dividends  whenever  de- 
clared. Gardner  6av.  Bank  v.  Taber- 
Prang  Art  Co.,  189  Mass.  363,  75  N. 
E.  706. 
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rights  thereby  aecured  to  the  preferred  stockholders  are  inviolable, 
and  they  cannot  be  deprived  of  them  by  any  action  of  the  directors 
or  common  stockholders  to  which  they  do  not  consent.**  And  the 
court  may  enforce  such  rights  as  against  the  corporation  and  the 
other  stockholders.*'  Like  any  other  contract,  it  will  not  "be  abro- 
gated or  set  aside  by  construction,  on  the  ground  that  performance 
of  it  would  be  inconvenient  or  unfavorable  to  either  one  of  the  con- 
tracting parties."  *'  Nor  will  the  fact  that  performance  of  it  accord- 
ing to  its  terms  may  lead  to  the  insolvency  of  the  corporation  be 
regarded  as  an  excuse  for  failure  to  perform  it.  *' 

On  the  other  hand,  a  preferred  stockholder  "can  require  the  pay- 
ment of  dividends,  when  others  cannot,  only  in  case  and  to  the  extent 
that  dividends  were  promised  or  guaranteed  in  his  contract,"*'  and 
aside  from  it,  he  stands  on  no  -better  footing  than  any  other  stock- 
holder." 

The  holder  of  preferred  stock  may,  by  agreement  with  the  com- 
pany, waive  his  rights  to  preference  over  common  stock  and  thereby 
put  it  on  a  level  with  stock  of  the  latter  character.'* 

§3752.  Dividends  payable  out  of  profits  only.  As  we  have  seen, 
preferred  stockholders  are  not  creditors  of  the  corporation,  even 
though  the  specified  dividends  may  in  terms  be  "guaranteed,"  so 
as  to  be  entitled  to  dividends  irrespective  of  the  condition  of  the 
corporation  and  the  existence  of  profits.*'  On  the  contrary,  they  are 
stockholders,  and  in  the  same  position  substantially  as  the  other 

'.  Jack. 


1»  Roberta  v.  EoTDerts-WickB  Co., 
Ifl4  N.  y.  257,  3  L.  B.  A.  (N.  8.) 
1034,  112  Am.  8t.  Rep.  607,  8  Ann. 
Cas.  213,  77  N.  E.  13,  rav'g  102  N.  Y. 
App.  Div.  118,  92  N.  Y.  Supp.  387. 

A  corporation  cannot  reduce  the 
rate  of  dividend  expressed  in  certi- 
ficates of  preferred  stock,  where  it 
has  not  reBerred  the  power  to  do  BO 
either  in  the  certificate  of  incorpora- 
tion or  the  certificate  of  stock.  And 
the  power  to  do  so  is  not  given  by 
&  statute  antborizing  corporations, 
with  the  assent  of  a  majority  in  in- 
terest of  its  atockhulders,  to  amend 
its  certificate  of  incorporation  as  of 
the  date  of  the  filing  and  recording 
of  the  original.  Proniek  v.  Spirits 
Distributing  Co.,  58  N.  J.  Eq.  97,  42 
Atl.  586. 


1»  West  Chester  ft  P.  R.  I 
son,  T7  Pa.  St.  321. 

As  to  the  discretion  of  the  direc- 
tors in  declaring  dividends,  see  f  3753, 

As  to  the  remedies  of  preferred 
stockholders,  see  !  3767,  infra. 

18  Cratty  v.  Peoria  Law  Library 
Ass'n,  219  HI.  516,  76  N.  E.  707, 
rev  'g  120  111.  App.  596. 

IT  Cratty  v.  Peoria  Law  Library  . 
Ass'o,  219  III.  516,  76  N.  E.  707,  rev'g 
on  other  grounds  120  III.  App.  59fS. 

IS  Spear  v.  Rock  land -Boekport  Lime 
Co.,  113  Me.  285,  93  Atl.  754. 

1>  See  i  3632,  supra. 

» Pendleton  v.  Harris- Emery  Co, 
134  Iowa  361,  100  N.  W.  117. 

U  See  i  3628,  supra. 
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stockho]<]en,  except  as  to  the  right  to  a  preference.  And  it  is  veil 
settled  that  they  are  entitled  to  dividends  only  when  there  are  Bur- 
pins  profits  or  net  earnings  out  of  which  dividends  may  lawfully  be 
paid,  as  in  the  case  of  common  stockholders,**  and  that  the  directors 

8t.  Bep.  212,  43  Atl.  800. 
Field  V.  Lamsou  ft 
Qoodnow  Mfg.  Co.,  162  Maes.  388,  27 
L.  B.  A.  136,  3g  N.  E.  1126;  WHIIb- 
ton  V.  Miebigsn  Soathern  ft  N.  L  B. 
COt  13  Allen  400. 

MtphHffM  Knight  V.  Alamo  Mfg. 
Co.,  190  Mich.  223,  157  N.  W.  24j 
American  Steel  &  Wire  Co.  v.  EMy, 
138  Micb.  403,  101  N.  W.  578,  130 
Mieh.  266,  SO  N.  W.  &S2;  Lockhart 
T,  Van  Alstyne,  31  Mich.  76,  IS  Am. 
Bep.  156. 

HbinAMita.  Booth  v.  Union  Fibre 
Co.,  162  N.  W.  677. 

HlanmrL  Feld  v.  Boauoke  In  v. 
Co.,  123  Mo.  603,  27  B.  W.  635;  Kidd 
V.  Puritana  Cereal  Food  Co.,  US  Mo. 
App.  502,  122  8.  W.  T84. 

Xtnr  York.  Boberts  v.  BoberU- 
Wicks  Co.,  184  N.  T.  257,  3  L.  B.  A. 
(N.  8.)  1034,  112  Am.  St.  B«p.  607,  6 
Ann.  CsB.  213,  77  N.  E.  13,  rev'g  102 
App.  DiT.  118,  92  N.  Y.  8upp.  387. 

OUo.  Miller  v.  Batterman,  47  Ohio 
6t.  141,  21  N.  E.  496. 

PannajrlTania.  Warren  t.  Queen  ft 
Co.,  240  Ps.  154,  87  Att.  5B5;  Fidelity 
Trust  Co.  V.  Lehigh  Vallej  S.  Co.,  2IS 
Pa.  610,  7  Ann.  Caa.  613,  04  Atl.  829. 

BliodA  iBlMid.  Taft  V.  Hartford,  P. 
ft  F.  B.  Co.,  8  B.  I.  310,  5  Am.  Bep. 
575. 


ttUnttM  atatm.  New  Torlc,  L.  ^. 
ft  W.  B.  E.  V.  Niekale,  119  U.  S.  296, 
30  L.  Ed.  363;  Warren  v.  King,  lOS 
tJ.  S.  389,  27  L.  Ed.  769,  aff'g  2  Fed. 
36;  Ellsworth  v.  Lyons,  181  Fed.  65; 
Mercantile  Trust  Co.  v.  Baltimore  ft 
O.  B.  Co.,  82  Fed.  360;  St.  John  v. 
Erie  Tt.  Co.,  10  Blatchf.  271,  Fed.  Gas. 
No.  12,226,  22  Wall.  136,  22  L.  Ed. 
743. 

GMTBla.  Jefferson  Banking  Co.  v. 
Trustees  of  Martin  Institnte,  146  Oa. 
383,  91  a.  E.  463;  Coggeshall  v. 
Georgia  Land  ft  Investment  Co.,  1* 
Oa.  App.  637,  82  8.  E.  156. 

nUwils.  Cratty  v.  Peoria  Law 
Library  Aas'n,  219  HI.  516,  76  N.  E. 
707,  rev'g  on  other  grounds  120  IlL 
App.  506;  Hamblock  v.  Clipper  Lawn 
Hower  Co.,  14«  111.  App.  618. 

W'^T"  Inscho  V.  Mid-Continent 
Development  Co.,  94  Kan.  370,  Ann. 
Cas.  1017  B  546,  146  Pae.  1014;  Burk 
V.  Ottawa  Obb  ft  Electric  Co.,  87 
Ban.  6,  Ann.  Caa.  1913  D  772,  123 
Pac.  857;  Hogsett  v.  Aetna  Building 
ft  Loan  Aas'n,  78  Kan.  71,  96  Pac.  52. 

Ksntncky.  Weaterfleld-Bonte  Co.  v. 
Burnett,  176  Kj.  188,  IBS  8.  W.  477; 
Smith  V.  eouthern  Foundry  Co.,  166 
Ky.  208,  179  8.  W.  203;  Bider  v.  Jol>n 
O.  Delker  ft  Sons  Co.,  145  Ky.  634, 
39  L.  B.  A.  (N.  8.)  1007,  140  8.  W. 
1011;  Sumrall  v.  Commercial  Bldg. 
Trust's  Assignee,  IDS  Ky.  260,  44  L. 
B.  A.  659,  90  Am.  et.  Bep.  223,  50 
8.  W.  69. 

Halae.  Spear  v.  Boekland-Boek- 
port  Lime  Co.,  113  Me.  285,  93  Atl. 
754;  Belfast  ft  M.  Lake  B.  Co.  v. 
Belfast,  77  Me.  445,  1  Atl.  362;  Bates 
V.  Androsco^n  ft  K.  B.  Co.,  49  Me. 
491. 

VarjflaM.  Heller  v.  National 
ICarine  Bank,  89  Md.  602,  45  L.  B.  A. 


Texas.     Beagan  Bale  Co.  v.  Huei- 
mann,  —  Tex.  Civ.  App.  — ,  140  8.  W. 


Chaffee  v.  Bntland  B. 
Co.,  55  Vt.  110. 

Virginia.  Drewry,  Hughes  Co.  v. 
Throckmorton,  92  8.  E.  818. 

Bnglanili  Birch  v.  Cropper,  14  App. 
Cas.  525. 

"It  is  now  well  established  that 
dividends  on  preferred  stock  are  pay- 
able only  out  of  net  earnings  which 
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have  no  right  to  decrease  the  capital  of  the  corporation  in  order  to 
pay  them."  Their  rights  are  subordinate  to  those  of  creditors,** 
and  they  "cannot  claim  dividends  out  of  funds  that  are  needed  for, 
or  that  properly  should  be  applied  to,  the  payment  of  debts."  " 

The  fact  that  the  dividends  are  in  terms  "guaranteed"  does  not 
change  this  rule  so  as  to  render  them  payable  absolutely  and  uncon- 
ditionally." The  guaranty  merely  means  that  the  holders  of  the 
'stock  are  entitled  to  the  specified  dividends  when  there  are  profits 
to  pay  them,  and  not  otherwise.*''  "It  ia  not  a  debt  that  is  guaran- 
teed, but  the  right  to  a  dividend  frojn  the  earnings  and  income  of 


are  applkable  to  the  payment  of  divi- 
dends; •  •  •  and  that  auth  divi- 
dends are  not  payable  absolutely  and 
uncanditioDally  as  interest  is,  but 
only  out  of  profits  made  by  the  com- 
pany. The  preference  is  limited  to 
profits  whenever  earned."  Chaffee  v. 
Butland  B.  Co.,  55  Vt.  110. 

That  this  is  the  mle  in  re«p«ct  to 
dividends  generally,  see  i  3658,  supra. 

<S  Cratty  v.  Peoria  Law  Library 
Ass'n,  219  111.  516,-76  N.  E.  707,  rev'g 
on  other  grounds  120  lit.  App.  696. 

Whatever  may  be  the  mutual  rights 
as  between  preferred  and  eommon 
stockholders,  no  withdrawal  from  the 
capital  of  the  corporation  can  be  ef- 
fected by  a  preferred  stockholder  nn- 
leiB  it  appeara  that  there  are  no  credi- 
tors whose  interests  might  be  adverse' 
ly  affected  thereby.  Coggeshall  t. 
Qeorgia  Land  &,  Investment  Co.,  14 
Oa.  App.  637,  82  6.  E.  158, 

HBee  |  3631,  snpra. 

H  Spear  v.  Rockland-ltoclcport  Lime 
Co.,  113  Me.  285,  93  Atl.  754. 

Mniiit«d  states.  Mercantile  Trust 
Co.  V.  Baltimore  ft  O.  B,  Co.,  82  Fed. 
360. 

Kmtncky.  Sumrall  v.  Commercial 
Bldg.  Trust's  Assignee,  106  Ky.  260, 
44  L.  B.  A.  659,  90  Am.  St.  Rep.  223, 
50  S.  W.  69. 

HaaBachnsaUs.  Field  v.  Lamson  ft 
Qoodnow  Mfg.  Co.,  162  Mass.  388,  27 
L.  B.  A.  1,16,  33  N.  K.  1126;  Willis- 
ton  V.  Michigan  Southern  ft  N.  I.  B. 
Co.,  13  Allen  400. 


UlcblgBtiL  Loekhart  v.  Van  AI- 
styne,  31  Mich.  76,  18  Am.  Bep.  156. 

Hinatin.  Feld  v.  Boanoke  Inv.  Co. 
123  Mo.  603,  27  S.  W.  635;  Kldd  v 
Puritana  Cereal  Food  Co.,  145  Ho 
App.  502,  122  8.  W.  784. 

Ohio.  Miller  v.  Batterman,  47  Ohio 
Bt.  141. 

Bbode  Idand,  Taft  v.  Hartford, 
P.  ft  P.  B.  Co.,  8  B.  I.  310. 

Vwniont.  Chaffee  v.  Rutland  R. 
Co.,  53  Vt.  110. 

B7  United  Statos.  Mercantile  Trnst 
Co.  V.  Baltiraore  ft  O.  B.  Co.,  82  Fed. 


162  Mass.  3 
E.  1126. 

MicUgUL  Loekhart  v.  Van  Al- 
Htyno,  31  Mich.  76,  18  Am.  Bep.  156, 

tOaaoiai.  Kidd  v.  Puritana  Cereal 
Pood  Co.,  145  Mo.  App.  502,  122  S.  W. 
784. 

Oblo.  Miller  v.  Batterman,  47  Ohio 
St.  141,  24  N.  B.  iW. 

Bliodo  Island.  Taft  v.  Hartford,  P. 
ft  P.  E.  Co.,  8  B.  I.  310,  5  Am.  Bep. 
575. 

The  guaranty  merely  means  that 
the  company  binds  itself  to  pay  the 
dividends  "out  of  such  assets  aa  are 
legally  available  for  that  purpose,  that 
is,  net  earoings,  and  this  is  tne 
whether  the  guaranteed  payments  are 
called  dividends  or  interest."  Kidd 
V,  I'uritajia  Cereal  Food  Co.,  145  Mo. 
App.  502,  122  S.  W.  784. 
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u.ui,u  uic  uiTtuuiu  ™  uci^iiii:u.     The  obligation  and  right  to 
'■ftf©  it  does  not  arise  until  thwe  is  a  fund  from  which  it  can 
™^V>«ply  bemade."" 

'^  "ffe  have  seen,  a  contract  to  pay  a  stoctEholder  dividends  out  of 
^^Wal  stock,  or  to  pay  absolutely  and  unconditionally,  whether  there 
^^  profits  or  not,  is  ill^al  aaA  void  as  against  creditors  and  as 
^SMnst  the  corporation.  •• 

An  agreement  to  pay  dividends  on  preferred  stock  out  of  net  earn- 
ings does  not  mean  the  net  earnings  of  the  corporation  as  it  is  when 
the  preferred  stock  is  issued,  and  the  corporation  may  incur  new 
obligations  after  the  agreement  which  will  diminish  the  net  earnings 
^plicable  to  such  dividends." 

The  principles  upon  which  it  is  to  be  determined  whether  there 
are  net  earnings  or  surplus  profits  for  the  purpose  of  paying  a 
dividend  are  precisely  the  same  in  the  case  of  preferred  stock  as  in 
the  ease  of  common  stock,  and  have  been  considered  in  former 
sections." 

The  legislature,  of  course,  may  authorize  a  corporation  to  issue 
preferred  stock  as  a  means  of  raising  money,  and  to  stipulate  for  the 
payment  of  dividends  out  of  gross  earnings, — thus  putting  the  pre- 
ferred stockholders  in  the  position  of  creditors.  If  this  clearly 
appears  to  have  been  the  intsntion,  the  courts  must  give  it  effect." 
And  it  has  been  held  that  the  stockholders  may  agree  that,  on  disso- 
lution of  the  corporation,  and  after  the  creditors  have  been  paid,  the 
preferred  stockholders  shall  be  paid  any  arrears  of  dividends  due 
them  at  the  time  of  such  dissolution,  though  not  earned,  before  the 
common  stockholders  receive  any  part  of  the  corporate  Essets." 

§3753.  DiHretion  in  declanngf  divideoids.  As  a  rale,  what  has 
been  said  in  a  former  section  as  to  the  discretion  of  the  directors  in 
declaring  or  refusing  to  declare  dividends"  applies  to  preferred 
stock,  as  well  as  common  stock.  Even  when  the  dividends  for  a  par- 
ticular year  are  made  dependent  upon  the  profits  of  that  year,  as 
declared  by  the  board  of  directors,  it  is  primarily  for  the  board  of 

MCliaflee  v.  Bntlaud  B.  Co.,  5S  Tt.  See   also  Warren   v.   King,   lOS   U.  S. 

110.     And   see    to    the   isme   effect,  389,  27  L.  Ed.  709. 

Hunblock    v.    Clipper    Lawn    Uow«r  *1  See  jfi  3630-3671,  aupra. 

Co.,  148  111.  App.  618.  U  See   i  3628,  supra. 

1* See  i  3659,  Bupra.  WDrewry,    Hughea    Co.    t.    Thrcwk- 

••et.  John  T.  Erie  R7.  Co.,  82  Wall.  mortou,  —  Va.  — ,  92  8.  B.  818. 

(U.  8.)  136,  82  L.  Ed.  743,  afl'g  10  MSee  S3656,  eupra. 

filalehf.    271,   Fed.   Caa.   No.    12,226. 
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directors  to  determine  whether  the  condition  of  the  company  in  any 
particular  year  is  such  as  to  warrant  the  declaration  of  a  dividend, 
and  the  courts  will  not  interfere  unless  an  abuse  of  discretion  is 
shown."  If  the  directors  abuse  their  discretion,  however,  and  refuse 
to  declare  a  dividend  when  it  is  clear  that  there  are  surplus  profits 
available  for  the  purpose,  a  court  of  equity  may  compel  them  to 
declare  and  pay  a  dividend,  in  a  suit  instituted  by  the  preferred 
stockholders  for  that  purpose,'*  or  may  treat  the  dividend  as  having 
been  declared  at  the  time  when  it  should  have  been  declared,'^  and 
may  regard  the  preferred  stockholders  as  creditors  from  that  time.** 
It  has  been  held  that,  with  respect  to  dividends,  common  and  pre- 
ferred stockholders  occupy  a  different  status  with  respect  to  securing 
the  aid  of  a  court  of  equity  in  the  enforcement  of  a  declaration  of 
dividends,  and  that  the  court  of  equity  may  aid  a  holder  of  preferred 
stock  where  it  would  not  aid  a  holder  of  common.**    As  is  the  ease 

Main*.  HaEeltine  v.  Belfast  £  U. 
L.  B.  Co.,  79  Me.  411,  1  A«n.  St.  Bep. 
330,  10  Atl.  328. 

MM—chnaWtt.  Lee  v.  Fiak,  222 
Mass.  418,  109  N.  E.  833. 

Ulnooil  Eidd  T.  Puritana  Cereal 
Pood  Co.,  145  Mo.  App.  fi02,  122  8. 
W.  784. 

How  Toric  Soberti  v.  Boberts- 
Wicka  Co.,  184  N.  T.  257,  3  L.  R.  A. 
(N.  e.)  1034,  112  Am.  St.  Bop.  607, 
6  Ann.  Csb.  213,  77  N.  E.  13,  rev'g 
102  App.  Div.  118,  92  N.  T.  Supp.  387; 
Boacdman  t.  Lake  Bhare  k  M.  S.  R. 
Co.,  84  N.  T.  157. 

See  also  1 3757,  infra.  And  see 
generally   |  3888,  snpra. 

rfKidd  V.  Puritana  Cereal  Pood  Co,, 
145  Mo.  App,  502,  122  S.  W.  784. 

■SBurk  V.  Ottawa  Gas  ft  Ele^^tric 
Co.,  S7  Kan.  6,  Ann,  Cas.  1913  D 
772,  123  Pae.  857, 

See  alao  Storrow  v.  Tsiaa  Consol. 
Compress  k  Manufacturing-  Aas'n,  87 
Fed.  612;  Id.  92  Fed.  5,  where  it  \-f 
said  that  the  interest  on  preferred 
atock  "becomes  a  debt  as  soon  as  it 
can  be  shown  that  there  were  profits 
wherewith  to  pay  U." 

<•  Cratty  v.  Peoria  Law  Library 
Aas'n,  £19  111.  510,  76  N.  E.  707, 
rev'g  120  HI.  App.  596. 


«  XJnitad  SUtw.  New  York,  L.  E. 
k  W.  B.  B.  V.  Nickals,  119  TJ.  8.  296, 
30  L.  Ed.  363,  rev'g  15  Fed.  575; 
Union  Pac.  E.  Co.  v.  Frank,  226  Fed. 
906;  Wilson  v.  American  Ice  Co,,  206 
Fed.  738. 

Kantucky.  Smith  v.  Southern 
Foundry  Co.,  166  Ky.  208,  179  S.  W. 
205. 

HaliM.  Belfast  A  M.  K  B.  Co.  v. 
Belfast,  77  Me.  445,  1  Atl.  362. 

HaaacbiuottB.  Lee  v.  Fiak,  222 
Mass.  418,  109  N.  E.  833;  Field  v. 
lAmson  k  Gloodnow  Mfg.  Co.,  162 
Mass.  3S8,  27  L.  B.  A.  136,  38  N.  E. 
1126. 

HflW  ToA.  Boberts  v.  Boberts- 
Wicks  Co.,  184  N.  Y.  257,  3  L.  B.  A. 
(N.  S.>  1034,  112  Am.  St.  Rep.  607, 
6  Ann.  Cas.  213,  77  N,  E.  13,  rev'g 
102  App.  DiT.  118,  92  N.  Y.  Supp. 
387;  Boardman  v.  Lake  Shore  k  M,  8. 
B.  Co,,  84  N.  Y.  157. 

rtmsflvuit^  McLean  v.  Pitts- 
burgh Plate  Glass  Co.,  159  Pa.  St. 
112,  28  Atl.  211. 

And  see  generally  S  3656,  supra. 

asUnitod  SUt«a,  Storrow  t.  Texas 
Consol.  Compress  k  Manufacturing 
Ass'n,  87  Fed.  612;  Id.  92  Fed.  5. 

Kentucky.  WesterBeld-Bonte  Co.  v. 
Burnett,  176  Ky.  188,  195  8.  W.  477. 
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in  respect  to  common  stock,*<*  the  mere  fact  that  there  are  profits  for 
a  particular  year  does  not  necessarily  entitle  the  preferred  stock- 
holders to  a  dividend  for  that  year.**  ' '  Even  as  to  a  preferred  stock- 
holder, nnless  his  contract  otherwise  provides  or  requires,  the  profits 
or  net  earning  may  be  allowed  to  a<!cumulate,  and  remain  invested 
in  the  business. "  *■  And  the  directors  are  clearly  justified  in  using 
earnings  for  the  purpose  of  making  necessary  repairs,  paying  debts, 
laying  by  for  the  creation  of  a  reserve  fund  to  repair,  or  to  pay  obli- 
gations not  yet  due,  and  the  like,  and  the  circumstances  may  he  such 
as  to  justify  improvements,*'  But  they  will  not  be  permitted  to  add 
to  the  corporate  property  bo  as  to  increase  the  value  of  the  capital 
at  the  expense  of  the  holders  of  preferred  stock  in  violation  of  the 
terms  of  the  contract  with  them.**  And  of  course  they  have  no  right 
to  discriminate  in  the  distribution  of  the  surplus  to  the  impairment 
of  any  prior  right  of  the  preferred  stockholders  thereto.** 

Whether  the  dividends  are  cumulative  or  noncumulative  may  be 
taken  into  account  in  determining  whether  or  not  there  ought  to  be 


W  S«e  i  3656,  supra. 

« New  York,  L.  E.  ft  W.  B.  E.  v. 
Nickate,  119  U.  8.  296,  30  L.  Ed.  363; 
Union  Pae.  B.  Co.  v.  Frank,  226 
Fed.  906,  921. 

MSpear  v.  Bockland-Roekport  Lime 
Co.,  113  Me.  2S5,  03  Atl,  7S1. 

••New  York,  L.  E.  k  W.  B.  B.  t. 
NIekals,  119  V.  8.  296,  30  L.  Ed.  363, 
rev'g  15  Fed.  575;  Union  Pac.  E.  Co. 
T.  Frank,  226  Fed.  906;  Wilson  v. 
American  Ice  Co.,  206  Fed.  736; 
6torrow  v.  Texas  Conaol.  Compress  A 
Uannfaeturing  Ass'n,  87  Fed.  612;  Id. 
G2  Fed.  5;  Field  v.  Lamton  A  Oood- 
now  Mfg.  Co.,  162  Mass,  388,  27  L. 
E.  A.  136,  38  N.  E.  1126;  McLean  v. 
PittBbnrgh  Ptate  Glass  Co.,  159  Pa. 
St.  112,  28  Atl.  211. 

See  generally  S3656,  supra. 

**Cratty  v.  Peoria  Law  Library 
Aw'n,  219  m.  518,  76  N.  E.  707,  rev'g 
120  HI.  App.  596.  In  this  case  the 
contract  with  the  stockholders  of  a 
law  library  association,  as  contained 
in  the  corporate  bj-laws,  provided 
for  the  payment  of  dividends  of  eight 
per  cent,  per  annum,  and  that  the 


board  of  directors  should  fix  the  an- 
nnal  dues  at  such  amounts  as  might 
be  neeessary  to  raise  a  snm  sufficient 
to  pay,  first,  the  dividends;  second, 
the  necessary  expenses;  third,  to  keep 
up  the  eontinnation  of  all  reports  and 
periodicals;  fourth,  to  purchase  new 
books  and  legal  publications;  and  it 
was  held  that  the  directors  had  no 
right  to  deprive  the  stockholders  of 
their  dividends  by  expending  the  net 
earnings  in  purchasing  new  books  be- 
fore such  d^idends  were  paid  though 
otherwise  the  full  development  of  the 
library  would  be  interfered   with. 

4A ' '  Directors  have  a  wide  disere- 
tiou  in  the  management  of  the  cor- 
porate affairs  and  their  declaration  of 
a  dividend  from  surplus  assets,  when 
honestly  exercised,  will  not  be  inter- 
fered with  by  the  courts;  but  that 
does  not  mean  that  they  have  tbe 
power  to  discriminate  in  the  division 
of  the  surplus  to  the  impairment  of 
any  prior  right  thereto."  Roberts  v. 
Eoberts-Wieks  Co.,  184  N.  Y.  257,  3 
L.  E.  A.  (N.  S.)  1034,  112  Am.  St. 
Bep.  607,  S  Ann.  Caa.  iU,  77  N.  E. 
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laoDey  available  with  which  to  pay  them  and  in  estimating  the  duties 
of  the  corporation  to  stockholders,  and  to  others,  such  as  creditors." 
So  if  a  corporation  wrongfully  pays  dividends  to  its  ordinary  stock- 
holders when  there  are  no  surplus  protits  out  of  which  dividends  may 
lawfully  be  declared,  as  where  a  railroad  company  pays  dividends 
without  setting  aside  anything  to  create  a  reserve  fund  for  the  pur- 
pose of  repairs  and  renewals,  it  cannot,  in  a  subsequent  year,  set 
apart  such  a  fund,  not  only  for  the  current  year,  but  also  for  pre- 
ceding years,  to  the  prejudice  of  preferred  stockholders  whose  rigiit 
to  a  dividend  in  each  year  is  dependent  upon  the  profits  of  the  par- 
ticular year  only.  As  was  said  in  an  English  case:  "The  company 
either  have  a  right  to  recover  back  from  the  ordinary  shareholders 
any  sums  overpaid  or  not.  If  they  have  a  right,  they  must  recover 
them  J  if  they  have  no  right  to  recover  them,  a  fortiori  they  have  no 
right  to  recover  them  from  the  preference  shareholders,  and,  of 
course,  still  less  right  to  take  away  the  dividends  from  the  prefer- 
ence shareholders."*' 

The  language  of  the  contract  may  be  such  as  to  impose  an  impera- 
tive duty  upon  the  directors  to  pay  a  dividend  to  the  preferred  stock- 
holders whenever  in  any  year  there  are  net  profits  available  for  that 
purpose.**  And  when  such  is  the  case,  and  the  dividends  are  non- 
cumulative,  funds  availaible  for  that  purpose  in  any  year  cannot 
rightfully  be  withheld  to  meet  the  expenses  of  the  next^ear,  nor  can 
they  rightfully  be  expended  for  extensions  merely  for  the  benefit  of 

13.  rev'ff  102  N.  T.  App.  Div.  118,  370,  Ann.  Cas.  1917  B  546,  146  Pae. 

92  N.  Y.  Supp.  3aT.  1014. 

4>If  they  are   noncumolative,  "in-  VTDent    v.   London   TramwtyB   Co., 

aamuch    as    the    only    possible   eonrce  16  Ch.  Div.  344. 

of  profit  to  the  preferred  stockbotder  UWood  v.  Lary,  47  Hun  (N.  T.) 

from  his  investment  ia  the  ilistribu-  550,  appeal  dismissed  124  N.  Y.  83, 

tion  of  earnings  in  tlie  yeax  in  which  2S  N.  E.  338. 

they  accrue,  he  haa  a  right  to  insist  This  was  held  to  be  true  where  the 

that    an    accounting    shall    be    taken  by-laws      provided      ' '  the      preferred 

aoDually,  and  that  the  surplus  of  one  stoclc  shall  carry  a  six  per  cent,  per 

year,  available   for   a  dividend,  ahall  annum   preferred  nonenmulative  divi- 

not  be  carried  over  to  meet  a  possible  dcnd,   payable"    at    certain  specified 

defleienpy  of  the  neit."    Burk  v.  Ot-  times  "out  of   the  net  profits  of  the 

tawB  Gas  &  Electric   Co.,  87  Kan.  6,  preceding  flscal  year,  and  a  pro  tanto 

Ann.  Cas.  1913  D  772,  123  Pac.  857.  dividend   if  such   dividend   fall   sbort 

But  if    they    arc    cumulative,    and  of  6  per  cent."    Burk  v.  Ottawa  Oas 

hence  are  not  lost  by  failure  to  de-  &  Electric  Co.,  87  Kan.  6,  Ann.  Cas. 

Clare   them  each  year,  that  fact  may  1913  D  772,  123  Pac.  857. 

also   be    considered.      Inscho    v.   Mid-  6ueh  a  construction  does  not  make 

Continent   Development   Co.,  94   Kan.  the  contract  contrary  to  public  policy. 
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the  bu8ines&^  But  even  under  such  eircumstanees  the  obligations 
to  pay  dividends  on  the  preferred  stock  is  subordinate  to  whatever 
obligation  the  corporation  owes  the  public,  and  hence  if  it  is  neces- 
sary for  a  public  service  corporation  to  use  the  surplus  accruing  in 
any  year  to  make  extensions  to  which  its  patrons  are  entitled  and 
frhich  it  is  obligated  to  make  under  its  franchises,  it  may  do  so,  and 
the  declaration  of  a  dividend  for  that  year  will  be  excused.*' 

§  3764.  CtuuDlalJTe  dividends.  Dividends  on  preferred  stock  may 
be  either  cumulative  or  noncamulative.'^  Sometimes  the  dividends 
are  in  express  terms  made  to  depend  upon  the  profits  of  each  par- 
ticular year,  so  that  the  holders  of  the  stock  will  not  be  entitled  to 
any  dividends  in  a  particular  year  if  there  are  not  enough  profits 
in  that  year  to  pay  the  same,  or  will  be  entitled  only  in  so  far  as 
there  are  profits.  In  such  a  ease,  the  dividends  are  not  cumulative, 
and  are  not  to  be  made  up  out  of  the  profits,  although  sufBeient,  of 
subsequent  years."  In  declaring  dividends  on  preferred  stock,  the 
arrearages  of  one  year  cannot  be  paid  out  of  the  earnings  of  a  sub- 
sequent year,  when  the  charter  or  by-laws  require  the  entire  net 
earnings  of  each  year  to  be  paid  out  in  dividends.  In  such  a  case, 
the  preferred  stock  is  noncumulative."    And  of  course  preferred 


Bnrk  v.  Ottftwa  Gaa  tc  Eleetrle  Co., 
87  Kan.  6,  Ann.  Ctw.  1913  D  772,  123 
Pae.  857. 

MBurk  V.  Ottawa  Ghb  £  Electric 
Co.,  S7  Kan.  S,  Ann.  Cas.  1913  D  772, 
123  Pac.  857. 

MBurk  V.  Ottawa  Oag  ft  Electric 
Co.,  87  Kan.  6,  Ann.  Cac  1M3D  772, 
123  Pac.  857. 

■1  Coggesball  v.  Georgia  Land  ft 
luveatment  Co.,  14  Oa.  App.  637,  82  S. 
E.  156. 

M8ee  New  York,  L.'  E.  ft  W.  B.  B. 
V.  Niekala,  119  IT.  8.  296,  30  L.  Ed. 
S63;  Bazeltine  v.  Belfast  &  M.  L.  B. 
Co.,  79  Me.  411,  1  Am.  St.  Bep.  330, 
10  Atl.  328;  Blkins  v.  Camden  ft  A. 
B.  Co.,  36  N.  J.  Eq.  233;  Dent  v.  Lon- 
don Tramways  Co.,  16  Ch.  Div.  344, 

Preferred  stoekholdera  are  not  en- 
titled to  cnmulative  dividends  under 
articles  providing  that  "the  holders 
of  preference  shares  shall  be  entitled, 
out  of  the  net  profits  of  each  year, 


to  a  preferenee  dividend  at  the  rate 
of  £  10  per  cent,  per  annum  on  the 
amount  for  the  time  being  paid  or 
deemed  to  be  paid  up  thereon.  After 
psjment  of  such  preferential  dividend 
the  holders  of  ordinary  shares  shall 
be  entitled  to  a  like  dividend  at  the 
rate  of  £  10  per  cent,  per  anount. 
*  ■  •  Subject  as  "aforesaid,  the 
preferenee  and  ordinary  shares  shall 
rank  equally  for  dividend."  Staples 
v.  RaBtman  Photographic  Materials 
Co.,  f'SBB]  2  Ch.  303. 

MHazeitine  v.  Belfast  ft  U.  L,  B. 
Co.,  79  Me.  411,  1  Am.  St.  Bep.  330, 
10  At!.  32S.  See  also  Elkins  v.  Cam- 
den ft  A.  B,  Co.,  36  N.  J.  Eq.  233; 
Staples  V.  Eastman  Photographie  Ha- 
terUls  Co.,  [1896]  2  Ch.  303. 

This  is  true  where  the  by-laws  Im- 
ply that  all  net  earnings  are  to  be 
wholly  distributed  each  year.  Belfast 
&  M.  L.  B.  Co.  V.  Belfast,  77  Me.  44.5, 
1  Atl.  362. 
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stock  is  noDCumulative  when  the  contract  expreaely  so  declares.** 
"Where  the  dividends  are  noQcomnlatiTe,  "the  corporation  has  no 
right  to  accamnlate  a  reserve  fund  from  earnings  which  would  other- 
wise be  paid  out  as  dividends  to  the  holders  of  common  stock,  and 
afterwards  use  it  to  pay  dividends  to  the  preferred  stockholders, 
when  the  net  profits  of  the  year  for  which  the  dividend  is  declared 
are  not  sufficient  for  that  purpose.  On  the  other  hand,  when  the 
reserve  fund  is  accumulated,  in  whole  or  in  part,  by  the  cutting 
down  of  dividends  which  would  otherwise  have  been  paid  to  preferred 
stockholders,  that  fund,  so  far  as  it  represents  moneys  so  retained, 
is  available  for  the  subsequent  payment  of  dividends  upon  the  pre- 
ferred stock."**  And  if  the  holders  of  noncumulative  preferred 
stock  have  an  absolute  right  to  dividends  whenever  in  any  year  the 
net  earnings  are  sufficient  to  pay  them,  the  directors  having  no  dis- 
cretion in  the  matter,  the  right  to  them  is  not  lost  because  the  direc- 
tors fail  to  declare  them  in  any  year,  and  the  fact  that  the  directors 
thereafter  declare  a  lump  dividend  covering  the  years  during  which 
no  dividends  were  paid  is  not  a  violation  of  the  provision  making 
the  dividends  noncamulative.** 

If  the  contract  with  the  preferred  stockholders  guarantees  or 
entitles  them  in  general  terms  to  a  certain  annual  dividend,  not  mak- 
ing the  dividend  payable  in  each  year  dependent  upon  the  profits  of 
that  year,  the  dividends  are  cumulative,  and,  if  the  profits  in  any 
year  are  not  sufficient  to  pay  the  dividend,  it  must  be  paid,  in  addi- 
tion to  subsequent  dividends,  out  of  the  profits  of  subsequent  years, 
before  any  dividends  can  be  paid  to  the  holders  of  common  stock.*' 

MicUgui.  liOckhoTt  v.  Vm  A1- 
styne,  31  Mich.  7«,  18  Am.  Eep.  156. 

New  Jenqr.  Biking  v.  Camden  t 
A-  E.  Co.,  36  N.  J.  Eq.  233. 

New  York.  Jenn^n  v.  Lake  Shore 
A  M.  S.  B.  Co.,  fll  N.  T.  4S3;  Board- 
man  T.  Lake  Shore  &  U.  S.  B.  Co., 
84  N.  T.  157. 

FennsTlvuda.  Fidelity  Trnst  Co. 
V.  Lehigh  Valley  R.  Co.,  215  Pa.  610, 
7  Ann.  Cas.  613,  fl4  Atl.  829;  West 
Chester  ft  P.  B.  B.  v.  Jaehson,  77  Pa. 
et.  321. 

SagluA.  Cony  v.  Londonderry 
A  E.  B7.  Co.,  29  Beav.  263;  Smith  v. 
Cork  ft  B.  By.  Co.,  5  Ir.  Eq.  65; 
Henry  v.  Great  Northern  By.  Co.,  37 
L.  J.  Ch.  1,  3  Jnr.  (N.  S.)  1133;  Webb 
V.  Earle,  L.  B,  20  Eq.  556. 


MNew  York,  L.  E.  ft  W.  B.  B.  v. 
NickalB,  119  U.  S.  296,  30  L.  Ed.  363; 
Bnrk  v.  Ottawa  Qae  ft  Electric  Co., 
87  Ean.  6,  Ann.  Cas.  1913  D  772,  123 
Pac.  85T;  Scott  v.  Baltimore  &  O.  B. 
Co.,  93  Md.  475,  49  Atl.  327. 

M  Baaaetr  v.  United  Statea  Cast 
Iron  Pipe  ft  Foundry  Co.,  75  N,  J,  Eq. 
538,  73  Atl.  5U,  aft'g  74  N.  J.  Eq.  668, 
70  Atl,  929. 

MWood  T.  Lary,  47  Hun  (N.  Y.) 
550,  appeal  dismissed  124  N.  T.  83, 
26  N.  B.  338. 

■T  Ommoctlciit.  Ootting  t.  New 
York  ft  N.  E.  B.  Co.,  54  Conn.  166,  5 
Atl.  8SI. 

Ualne.  Hazeltine  v.  Belfast  ft  U. 
L.  B.  Co.,  79  Me.  411,  1  Am.  Bt.  Bep. 
330,  10  Atl.  328. 
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And  of  eoTinie  the  same  is  true  where  the  contract  expressly  provides 
that  the  dividends  shall  be  cumulative.^  In  either  case,  all  arrears 
of  dividends  become  a  charge  upon  all  surplus  profits  subsequently 
gained  by  the  company,"  and  "if  net  earnings  at  any  dividend 
period  are  insufficient  to  pay  the  contract  dividend  it  is  to  be  made 
up  out  of  subsequent  net  earnings."^ 

The  right  of  preferred  stockholders  to  cumulative  dividends,  when 
it  exists,  is  inviolable,  ^nd  cannot  be  taken  away  or  impfured  by  the 
directors  or  the  common  stockholders  without  their  consent."  And  it 
sarvives  a  reduction  of  the  capital  stock  as  to  previous  arrears  of 
dividends.  So  if  the  preferred  stock  is  legally  reduced  when  pay- 
ment of  dividends  thereon  is  in  arrears,  payment  of  the  arrearage 
accruing  prior  to  the  reduction  must  be  made  on  the  basis  of  the 
number  of  ^ares  h^d  by  each  stockholder  prior  to  such  reduction, 
rather  than  upon  the  number  of  shares  as  reduced.** 

Where  preferred  stockholders  are  entitled  to  share  equally  in  any 
further  dividaid  declared  after  the  payment  of  the  preferred  divi- 
dend and  of  a  specified  dividend  on  the  common  stock,**  amounts 


Where  the  dividend  is  payable 
yearly  from  the  time  of  iisnance  at 
B  stated  rate  the  dividenda  are  cumu- 
lative. IuBcb«  V.  Mid-Continent  De- 
velopment Co.,  94  Ean.  370,  Ann.  CftB. 
1917  B  546,  146  Pae.  1014. 

The  fact  that  the  dividends  are 
made  payable  on  certain  apeeiiled  daya 
in  each  year  doea  not  change  the  rule. 
Boardman  v.  I>ake  6hore  &  M.  8.  By. 
Co.,  84  N.  T.  Ifi7. 

HOonuctlcttt  Cotting  v.  New 
York  A  N.  E.  B.  Co.,  S4  Conn.  156,  5 
AtL   851. 

Kaatncky.  WcBterfield-Bonte  Co.  v. 
Bnmett,  176  Ky.  188,  195  8.  W.  477. 

Viat.  Bpear  v.  Bo«kland-Bock- 
port  Lime  Co.,  113  Me.  285,  93  Atl. 
754. 

MiMiiliiiinllii  Boston  Safe  De- 
posit ft  Trast  Co.  T.  Adams,  219  Mass. 
175,  106  N.  E.  5Q0;  Qardner  Sav. 
Bank  V.  Taber-Prang  Art  Co.,  189 
Man.  363,  75  N.  E.  705;  Field  v.  Lam- 
eon  ft  Qoodnow  Mfg.  Co.,  162  Mass. 
388,  27  L.  B.  A.  136,  38  N.  E.  11S6. 

BClcIilgaii.  Knight  v.  Alamo  Mfg. 
Co,  190  Mich.  223, 157  N.  W.  24. 


Now  Totk.  BobertB  v.  Boberts- 
WickB  Co.,  184  N.  T.  257,  3  L.  H.  A. 
(N.  S.)  1034,  112  Am.  St.  Bep.  607, 
6  Aon.  Cas.  213,  77  N.  E.  13,  rev'g 
102  App.  Div.  118,  92  N.  T.  Supp.  387. 

Virgjnia,  Drewry,  Hughes  Co.  v. 
Throckmorton,  92   S.  E.  818. 

iBBoberta  v.  Boberta-WlekB  Co., 
184  N.  Y.  257,  3  L.  E.  A.  (N.  H.)  1034, 
112  Am.  St.  Bep.  607,  6  Ann.  Cas.  213, 
77  N.  E.  13,  rev'g  102  N.  Y.  App. 
Div.  118,  92  N.  Y.  Supp.  387;  Henry 
T,  Great  Northern  By.  Co.,  1  De  O.  ft 
J.  606,  637,  3  Jar.  (N.  8.)  1133. 

MSpear  V.  Bockland-Bockport  Ume 
Co.,  113  Me.  235,  93  Atl.  754. 

61  BobertB  v.  Boberts-Wieki  Co., 
184  N.  Y.  257,  3  L.  B.  A.  (N.  B.)  1034, 
112  Am.  St.  Bep.  607,  6  Ann.  Cos.  213, 
77  N.  E.  13,  rev'g  102  N.  T.  Ah). 
Div.  118,  92  N.  Y.  Supp.  387. 

M  BobertB  v.  Boberts- Wicks  Co., 
184  N.  Y.  257,  3  L.  E.  A.  (N.  8.)  1034, 
112  Am.  St.  Bep.  607,  6  Ann.  Cas. 
213,  77  N.  E.  13,  rev'g  102  N.  Y. 
App.  Div.  118,  92  N,  T.  Snpp.  387. 

usee  S37S5,  infra. 
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m  paid  preferred  stockholders  by  way  of  extra  dividends  in  years 
when  there  is  no  default  cannot  he  deducted  from  arrears  due  them 
for  subsequent  years  in  which  there  was  a  default  in  the  payment  of 
preferred  dividends."*  And,  under  such  circumfitances,  it  has  also 
been  held  that  dividends  on  preferred  stoek,  being  payable  ollt  of 
net  earnings  at  stated  periods,  must  necessarily  be  understood  as 
being  paya'ble  in  cash  at  the  dividend  periods,  and  that  the  declara- 
tion and  payment  of  a  stoek  dividend  on  both  the  preferred  and 
common  stock  in  no  way  affects  the  prefer^ice  in  the  payment  of 
the  preferred  dividends  to  which  the  stock  is  entitled,  and  cannot 
be  considered  in  determining  the  amount  in  which  such  payments 
are  in  arrears.* 

An  excess  or  surplus  of  capital  resulting  from  the  reduction  of  the 
capital  stock  does  not  represent  surplus  profits,  and  preferred  stock- 
holders cannot  have  it  applied  to  the  payment  of  arreara  of  dividends 
on  their  stoek.  If  distributed  at  all,  it  must  be  divided  among  all 
the  stockholders,  both  common  and  preferred,  ratably  and  without 
preference." 

Provision  is  sometimes  made  for  the  payment  of  interest  on 
arrearages.*' 

§  3755.  Bifht  to  sliare  in  aurpliu  after  payment  ot  pr^erred  divi- 
dends.  Preferred  stockholders  may,  by  the  terms  of  their  contract, 
be  entitled,  after  payment  of  the  preferred  dividend,  to  share  equally 
with  the  common  stockholders  in  any  further  dividends  that  may 
be  declared,**  or  to  share  in  any  surplus  after  payment  of  a  specified 
dividend  on  the  common  stock.**  And  where  they  are  entitled  to 
share  in  any  furthra  dividend,  they  are  entitled  to  share  in  a  stock 

"Fidelity  Tnut  Co.  v.  Lehigh  Val-  77  N.  B.  13,  rev'g  102  N  T.  App.  Dlv. 

ley  E.  Co.,  215  Pa.  610,  7   Ann.  Cas.  118,  92  N.  T.  Supp.  387. 

613,  64  Atl.  S29.  87  Roberts     v.     RoboTts-WickB     Cc, 

The  contrary  would   be   true,   how-  184  N.  Y.  257,  3  L.  B.  A.  {N.  8.)  1034, 

ever,    where    any    balanee    reoiainiag  112  Am.  6t.  Bep.  607,  6  Ann.  Cas.  213, 

after  the  payment  ot  the  prefeired  77  N.  E.  13,  rev'g  102  N.  T.  App.  Div. 

dividendB  belongs  exclusively  to  the  118,   92    N.    T.    Supp.    387;    Drewry, 

rommon   atockholderg.     Fidelity  Trnst  Hughes  Co.   t.  Throckmortoo,  —  Va. 

Co.  V.  Lehigh  Valley  E.  Co.,  215  Pa.  — ,  fl2  8.  E.  818. 

810,  7  Ann.  Cas.  613,  64  Atl.  829.  «Gordon'»  Ei'ra  v.  Richmond,  F. 

M  Sterling  v.  H.  F.  Watson  Co.,  241  ft  P,  B.  Co.,  78  Va.  501. 

Pa.  lOG,  88  Atl.  297.  « Fidelity  Trust  Co.  v.  Lehigh  Val- 
es Boberta     V.     Boberta- Wicks     Co.,  ley  B.  Co.,  213   Pa.  610,  7  Ann,  Cas. 

184  N.  Y.  257,  3  L.  B.  A.  (N.  S.)  10S4,  613,  64  All.  829;  Aahbury  v.  Watson, 

112  Am.  St.  Bep.  607,  6  Ann.  Cas.  213,  30  Ch.  Div.  376. 
6252 
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or  scrip  dividend  declared  out  of  surplus  profits  used  in  improve- 
ments, or  retained  by  the  corporation.^ 

Some  courts  have  held  that,  unless  the  contract  expressly  provides 
otherwise,  preferred  stockholders  participate  in  the  surplus  profits 
after  the  preferred  dividend  has  been  declared  on  the  preferred  stock 
and  an  equal  dividend  on  the  common  stock.''*  Under  this  rule  the 
holders  of  the  common  stock  are  entitled  to  receive  dividends  based 
OQ  the  par  value  of  their  stock  equal  to  those  paid  to  the  preferred 
stockholders  before  the  latter  are  entitled  to  any  additional  share 
of  the  profits,  and  this  is  true  although  the  holders  of  the  common 
stock  have  not  paid  their  subscriptions  in  fall.^*  And  it  follows 
that  the  fact  that  for  a  long  scries  of  years  the  preferred  stockholders 
have  been  paid  only  their  guaranteed  dividends  of  five  per  cent,  and 
that  without  objectiiMi  on  their  part  the  entire  balance  of  the  profits 
has  been  paid  to  the  common  stockholders,  is  not  to  be  considered  in 
determining  the  rights  of  the  parties  to  share  in  subsequent  profits 
where  the  dividends  so  paid  on  the  common  stock  yielded  less  than 
two  per  cent,  on  its  par  value,  though  more  than  five  per  cent,  on  the 
amount  which  the  holders  thereof  had  actually  paid  io.^   ' 

Other  courts  have  held  that  there  is  no  such  right  in  the  absence  of 
a  provision  to  that  effect  in  the  contract.'*    And  it  has  been  held  that 

TVOoidon'H  Gx'rs  v.   Riehmond,  F.  nBternbei^h  v.  Brock,  S85  Pa.  270, 

ft  P.  B.  Co.,  78  Va.  501.  24  L.  B.  A.  (N.  8.)   1078,  133  An.  St. 

TiSteniborgh  v.  Brock,  225  Pa.  27B,  H«p.  877,  74  AU.  166. 
24  L.  B.  A.  (N.  S.)  1078,  133  Am.  St.  '4  In  Niles  v.  Ludlow  Valve  Mfg. 
Bep.  877,  74  AH.  lee.  In  this  case  Co.,  202  Fed.  141,  aff'g  196  Fed.  984, 
I  ha  preferred  Btockholders  were  en-  the  certiGrate  of  iacorporatioti  pro- 
titled  "to  receive  a,  cumulative  jear-  vided  that  the  preferred  itock  abould 
ly  dividend  of  Ave  per  cent.  •  ■  •  receive  interest  or  dividends  of  &  per 
before  anj  dividends  shall  be  set  cent,  per  annum,  and  be  preferred  as 
apart  or  paid  on  the  common  stock."  to    capital   as    well    as   to    dividends. 

This  holding  was  followed  in  Ster-  Dividends  at  the  prescribed  rate  were 

ling  V.  H.  F.  Watson  Co.,  241  Pa.  105,  paid  on   the  preferred  stock  for   20 

88   Atl.  297,  where  the  stock  in  qnes-  jears,   larger   dividends   being   gener- 

tioa     was    "entitled     to     cumulative  all^    paid    an    the    common.      It   was 

semi-annaal  dividends     •     ■     •     pay-  held   that   the   preferred   stockholders 

able  out  of  the  net  earnings."  had  no  interest  in  surplus  proflts  &c- 

8ee  dictum  to  this  eSeet  in  Cogge-  cumulated  during  that  period,  and  no 

shall   V.   Oeorgia  Land  ft  Investment  right  to  share   in   dividcnils   declared 

Co.,   14   Qa.  App.  S3T,   82   8.   E.   1S6.  out  of  it  either  in  cash  or  stock.     It 

And  see  Pidelitj  Trust  Co.  v.  Lebigh  was  further  held  that  while  the  fact 

Vttlley   B.   Co.,   215   Pa.    610,    7   Anu.  that    the    preferred    stockholders   had 

Cab.  613,  64  Atl.  829.  never    objected    to    the    payment    of 

nStembergh  v.  Brock,  225  Pa.  279,  larger  dividends  on  the  common  stock 

24  L.  R.  A.  (N.  B.)  1078,  133  Am,  St.  than  on  the  preferred  might  not  oper- 

Rep.  877,  74  Atl.  166.  ate  as  an  estoppel,  it  was  persuuive 
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there  is  no  such  right  where  the  contract  provides  that  the  stock- 
holders are  to  receive  a  dividend  "up  to,  but  not  exceeding"  a  speci- 
fied per  cent,  before  any  dividends  are  paid  on  the  conimon  stock.''* 
And  where  it  is  specifically  provided  that  preferred  stockholders  are 
to  receive  noncnmulatiTe  preferred  dividends  at  a  certain  rate,  and 
are  to  he  "entitled  to  no  other  op  further  share  of  the  profits,"  they 
are  entitled  to  no  further  share  in  any  distribution  of  what  may 
properly  be  denominated  profits,  no  matter  how  acquired.^' 

Preferred  stockholders  are  entitled  to  share  in  distributions  of 
capital  although  they  have  received  their  preferred  dividends." 

§3766.  Bighta  of  transfenei.    In  the  absence  of  an  agreement  to 
the  contrary,  a  transfer  of  preferred  stock,  like  a  transfer  of  com- 


evidence  of  their  nndeTst&Ddiiig  of  tlie 
reciprocal  rights  of  the  two  clkBaeB 
of  Btockholders. 

In  Scott  T.  Baltimore  &  0.  K.  Co., 
93  Md.  475,  49  Atl.  327,  the  conrt 
says  that  it  has  been  unable  to  And 
any  case  holding  that  Buch  right 
exists,  and  then  goea  on  to  say,  "It 
is  true  that  Bome  of  the  text  writers 
do  intimate  that  such  may  be  the 
law,  bnt  the  casea  cited  are  those 
where  there  are  express  provisions  for 
the  participation  in  the  surplus." 

n  Where  the  eertiflcates  of  pre- 
ferred stock  provide  that  the  holders 
thereof  shall  receive  non cumulative 
dividends  as  they  may  be  declared  by 
the  board  of  directors  up  to  but  not 
exceeding  a  specified  per  cent,  before 
dividends  shall  be  paid  on  the  com- 
mon stock,  the  holders  of  the  com- 
mon stock  are  entitled  to  alt  divi- 
dends ab<rve  such  per  cent.  Scott  v. 
Baltimore  &  0.  B.  Co.,  93  Md.  475, 
49  Atl.  327. 

n  Under  soeh  eircamstaDceg  they 
are  net  entitled  to  share  In  the  dis- 
tribution of  profits  arising  on  the  sale 
of  stock  in  other  corporations,  on  the 
theory  that  the  corporation  was  not 
organized  to  deal  in  stocks  and  hence 
the  preferred  stockholders  could  not 
have  had  such  profits  in  mind  when 
they  agreed  to  take  the  specified  divl- 
denda  in  full  of  their  fhare  of  the 


profits.  Equitable  Life  Awar.  Society 
V.  Union  Fac.  B.  Co.,  212  N.  T.  360, 
L.  B.  A.  1915  D  1052,  106  N.  E.  92, 
aflT'g  162  N.  T.  App.  Div.  81,  147  N. 
T.  Supp.  382. 

Where  the  preferred  stock  is  en- 
titled to  cumulative  dividends  at  a 
specified  rate,  and  to  preference  In 
the  distribution  of  assets  until  the 
par  value  and  accumulated  dividends 
have  been  paid,  and  "to  no  further 
dividend  or  distribotion,"  so  long  as 
the  dividends  upon  the  preferred 
stock  are  paid,  and  the  corporation 
has  property  equal  in  value  to  the 
amount  of  its  outstanding  capital 
stock,  after  the  payment  of  its  debts, 
the  corporation,  if  it  sees  fit  to  do  so, 
may  distribute  all  the  rest  of  its  as- 
sets among  the  holders  of  ita  common 
stock  without  giving  the  preferred 
stockholders  any  right  to  complain. 
Knssell  v.  American  Ou  ft  Elee.  Co., 
152  N.  Y.  App.  Div.  136,  136  N.  Y. 
Supp.  602. 

TTSee  Bquitable  LlfeAssnr.  Soc  of 
United  States  v.  Union  Pae.  B.  Co., 
212  N.  Y.  360,  L.  B.  A.  1915  D  1052, 
106  N.  E.  92,  aJT'g  168  N.  T.  App.  Div. 
81, 147  N.  Y.  Supp.  382. 

That  the  right  of  preferred  stock- 
holders to  share  in  distributions  of 
capital  it  the  same  as  that  of  com- 
mon stockholders,  nee  13640,  supra. 
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mon  stock,  wlietlier  abaolute  op  as  a  pledge,  carries  with  it  the  right 
to  all  dividends  declared  after  the  transfer,  but  not  dividends  de- 
clared before  the  transfer.  And  it  carries,  in  the  absence  of  agree- 
ment to  the  contrary,  the  right  to  receive  arrears  of  divideada  when 
a  dividend  shall  be  declared.** 

§3757.  Remedin  in  raapect  to  cUvidendi,  As  in  the  case  of  com* 
mon  stockholders,™  preferred  stockholders  have  no  l^al  right  to 
my  part  of  the  profits  of  the  corporation  until  a  dividend  has  been 
declared,  and  before  then  they  cannot  maintain  an  action  at  law 
against  the  corporation.**  But,  as  in  the  case  of  common  stock- 
holders,'*  they  may  maintain  an  action  at  law  against  the  corpora- 
tioQ  after  a  dividend  has  been  declared.**    And  it  has  been  held  that 


nBslea  T.  Androseo^n  ft  K.  B. 
Co.,  49  Me.  4fll;  Jermaim  v.  L&ke 
Shore  *  H.  S.  B^.  Co.,  91  N.  T.  483; 
Boardman  t.  Lake  Shcrre  &  M.  S.  Sy. 
Co.,  S4  N.  Y.  157;  Manning  v.  Qnick- 
•ilver  Min.  Co.,  24  Eiiii  (N.  Y.)  3«0. 

See  f  3700,  anpra. 

n  See  I  3632,  anpra. 

MUnttM  States.  New  York,  L.  E. 
ft  W.  B.  B.  V.  Nickals,  119  U.  S.  296, 
30  L,  Ed.  363;  Union  Pac' B.  Co.  v. 
Frank,  226  Fed.  906;  American  Steel 
Foundries  v.  Lazear,  204  Fed.  204. 

ininote,  Hamblock  v.  dipper  Lawn 
Mower  Co.,  148  HI.  App.  618. 

KaUMB.  Bark  v.  Ottawa  Qm  k 
Electric  Co.,  87  Kan.  6,  Ann.  Cas. 
1913  D  772,  123  Pac.  857. 

Kvttacky.  WeBterfield.Bonte  Co.  v. 
Bnrnett,  176  Ky.  188,  1B5  S.  W.  477. 

UaauGluisetta.  Lee  t.  Fisk,  222 
Mast.  41S,  109  N.  £.  833^  Boston  Safe 
Deposit  ft  TruBt  Co.  t.  Adams,  219 
Mass.  175,  106  N.  E.  560;  Field  v. 
Lamson  ft  Ooodnow  Mfg.  Co.,  162 
Mass.  388,  27  L.  B.  A.  136,  38  N.  E. 
1126;  WUIiston  v.  Michigan  Sonthem 
fc  N.  L  B.  Co.,  13  Allen  400. 

Tfifiiigm,  Knight  V.  Alamo  Mfg. 
Co.,  190  Mich.  223,  157  N.  W.  24. 

IdMonrL  Eidd  v.  Paritana  Cereal 
Food  Co.,  146  Mo.  App.  502,  122  8.  W. 
784. 

K*W    Tork.      Boardman    t.     Lake 


Shore  ft  M.  8.  By.  Co.,  84  N.  Y.  157. 

Vennont.  Chaflee  t.  Bntland  B. 
Co.,  55  Vt.  110. 

Virginia.  Eain  t.  Angle,  111  Ta. 
415,  69  8.  E.  355. 

Preferred  atockholdera  "are  not 
entitled,  of  right,  to  dividends  pay. 
able  out  of  the  net  profits  accruing 
in  any  particular  year,  nnlesa  the  di- 
rectors of  the  company  formally' de- 
clare, or  onght  to  declare,  a  dividend 
payable  out  of  such  profits,"  New 
York,  L.  B.  ft  W.  B.  B.  t.  Nickala, 
119  V.  S.  296,  30  L.  Ed.  363,  quoted  in 
Union  Pac,  B.  Co.  t.  Frank,  226  Fed. 
906. 

It  is  the  declaration  of  the  divi- 
dend which  creates  both  the  dividend 
itself  and  the  right  of  the  stock- 
holder to  demand  and  receive  it.  Bos- 
ton Safe  Deposit  ft  Trust  Co,  v. 
Adams,  219  Mass.  175,  106  N.  E. 
590, 

"The  company's  contract  with  the 
preferred  stockholder  is  not  to  pay 
him  at  all  events  the  amount  of  the 
net  profits  of  each  year  up  to  six  per 
cent.,  but  to  declare  a  dividend  on 
that  basis."  Burk  v.  Ottawa  Oas  ft 
Electric  Co.,  87  Kan.  6,  Ann.  Caa. 
1913  D  772,  123  Pac  857. 

•1  See  I  3887,  supra. 

SI  Lee  V.  Fisk,  222  Mass.  418,  109 
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they  may  maintain  asBumpsit  if  a  dividend  has  been  declared,  and 
has  been  paid  to  the  common  stockholders  in  violation  of  their 
rights." 

The  rights  of  preferred  stockholders  are  enforceable  in  equity 
against  the  corporation  in  accordance  with  the  terms  of  the  contract 
securing  the  preference.**  And  all  unfair  discrimination  between  pre- 
ferred stockholders  and  common  stockholders  will  be  prevented."  So 
preferred  stockholders  may  maintain  a  suit  in  equity  for  relief  if 
the  corporation  attempts  to  pay  a  dividend  to  the  common  stock- 
holders before  payment  of  the  stipulated  dividend  on  the  preferred 
stock,"  or  to  compel  the  directors  to  declare  and  pay  a  dividend  on 
the  preferred  stock  where  they  abuse  their  discretion  in  refusing  to 
do  so." 

The  right  to  relief  in  equity  may  be  barred  by  laches;"  but  the 
doctrine  of  laches  cannot  apply  to  violations  of  duty  on  the  part  of 
corporate  oflScers  which  have  occurred  within  a  few  years  prior  to 
the  filing  of  the  bill,  especially  where  the  complainant  has  never 
acquiesced  in  their  acts,  and  the  delay  has  resulted  in  no  injury  to 
them  or  to  the  ^lorporation." 


IS  WeBt  Cheater  k  P.  B.  Co.  v.  Jack- 
son,  77  Pa.  8t.  321;  Coey  v.  Belfast  & 
Co.  Down  Ry.  Co.,  2  Ir.  0.  L.  113. 

U  Spear  v.  Rockland-Bockport  Lime 
Co.,  113  Me.  285,  B3  Atl.  754. 

••  Spear  v.  Kockland-Rockport  Lime 
Co.,  113  Me.  £85,  93  Atl.  754. 

U  The  corporation  may  be  enjoined 
from  declaring'  or  paying  dividends 
upon  the  common  stock  until  the  ar- 
rears of  cumulative  dividends  upon 
the  preferred  stock  have  been  paid. 
Boardman  v.  Lake  Shore  &  M.  8  ~ 
Co.,  84  N.  Y.  157. 

•7  United  States.  American  Steel 
Foundries  v.  Laitear,  204  Fed.  204; 
Storrow  V.  Tesas  Consol.  Compreaa  ft 
Manufacturing  Ass'n,  S7  Fed.  612; 
Id.  92  Fed.  5. 


477. 

Maine.  Hazeltine  v.  Belfast  ft  M. 
L.  B.  Co.,  79  Mo.  411,  1  Am.  St.  Rep. 
330,  10  Atl.  319. 

MlcUgan.  Knight  v.  Alamo  Mfi^. 
Co.,  190  Mich.  2,23,  157  N.  W.  24. 


Hew  Toik.  Boardman  v.  Lake 
Shore  ft  M.  S.  Ry.  Co.,  84  N.  T.  157; 
ThompaoQ  v.  New  Tork  ft  E.  B.  Co., 
45  N.  Y.  46S. 

'T^glnU.  Gordon's  Ex'ra  v.  Rich- 
mond, F.  ft  P.  B.  Co,  81  Va.  621,  78 
Va.  501. 

The  right  to  a  declaration  of  divi' 
dend  is  one  of  exclusive  equitable  cog- 
nizance. Lee  V.  Flsk,  222  Mass.  418, 
109  N.  E.  833. 

"A  proceeding  to  compel  directors 
to  declare  and  pay  a  dividend  is  of  an 
equitable  nature,  and  a  court  of 
equity  ia  the  proper  tribunal  in  which 
to  institute  the. action."  Cratty  v, 
Peoria  Law  Library  Aw'n,  219  III. 
518,  78  N.  E.  707,  rev'g  on  other 
grounds  120  III.  App.  596. 

See  also  %  3753,  supra.  And  see 
generally   {  3688,  supra. 

W'C ratty  v.  Peoria,  Law  library 
Ass'n,  219  111.  518,  76  N.  B.  707,  rev'g 
on  other  grounds  120  HI.  App.  S96; 
Boardman  v.  Lake  Shore  ft  M.  S.  By. 
Co.,  84  N.  T.  137. 
,    M  Cratty    v.    Peoria    Law    Library 
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1  if  a  preferred  stockholder  has  a  right  of  action  in  tort  for 

I  against   the  treasurer  of   the  corporation   for  maliciously 

'|"'™<5i:»ig  it  not  to  declare  a  dividend  on  the  preferred  stock,  the 
"184 1  :S8  a  personal  one  which  is  not  assignable  and  which  will  not 
f^'^i'*^^-^  the  death  of  the  treasurer.  Nor  can  the  preferred  stock- 
"'l^^L—  maintain  a  bill  in  equity  against  the  administrator  of  the 
.  ^'•^^^L  TS'er  ander  such  circumatancea,  unless  it  appears  that  the  admin- 
^-^^i^^^r  has  profited  by  the  intestate's  wrong.  The  treasurer  of  the 
<^^ofi»o^^ — jjjqjj  ^(jgg  jiQj.  ^jceupy  a  fiduciary  relation  towards  the  indi- 


viiia.E 


.  stockholders.** 


la- 


XVni.   THE  RIGHT   TO   TRANSFER   SHARES 


■"68.  In  general.    Shares  of  stock  in  a  corporation  are  personal 
~iiy,  and  it  is  well  settled  that  the  owner,  as  in  the  ease  of 
personal  property,  has  an  absolute  and  inherent  right,  as  an 
1^'^    ^~  ^^Snt  of  his  ownership,  to  sell  and  transfer  the  same  at  will,  except 
''^  -  ^^^^         far  as  the  right  may  be  restricted  by  the  charter  of  the  corpo- 
t*  _-^^^^^*^  or  the  general  law,  or  by  a  valid  by-law,  or  by  a  valid  agree- 
^'^^^^-^      between  him  and  the  corporation,  provided  the  transfer  ia  in 
r"^^^^      faith,  and  to  a  person  capable  of  assuming  the  obligations  of  a 
^  ^~- "^^lolder.    In  the  absence  of  such  restrictions,  a  bona  fide  transfer 
^  ^*^*-  _  not  require  the  consent  of  the  corporation,  and  cannot  be  pre- 
**  ^^"^^d  by  it  or  by  its  (^cera.'^     The  right  of  transfer  is  also  fre^ 
***■*»>,  219  m.  S18,  76  N.  E.  TOT,  re^'g 
^"^   O^her  gronndB  120  HI.  App.  596. 
Ilie  doctrine  of  eetoppel  or  ftcqvi- 
^^ence  has  ao  applicstion  and  can- 
not  be  invoked  by   the  corporation,. 
where  it  has  acted  without  regard  to 
the  rights  of  the  preferred  etaclihold- 
ere,  and  has  diverted  funds  to  which 
tliej   were   entitled,  with   full   knowl* 
edge  of  the  fat^ts,  and  without  hav- 
ing b«en   misled   or   deceived   b7   any 
miscondaet  or  want  of  action  on  their 
part.    Boardmao  v.  Lake  Shore  &  M. 
B.  By.  Co.,  84  N.  T.  16T. 

MLee  V.  Pisk,   £23  Mass.  418,   109 
N.  E.  833. 

•1  Unltad  StMai,  Fanners'  Loan  ft 
Tmat  Co.  \.  Chicago,  P.  A  8.  R. 
163  U.  S.  31,  41  L.  Ed.  60;  Merge 
Strathers,  131  V.  6.  246,  33  L. 
132i  In  re  W.  W.  Mille  Co.,  162 
42,  54i  Str&tton's  Independence, 
v.  Dines,  135  Fed.  449,  aif'g  126 


968;   Joseph  Banirraft   k  Sons  Co. 
Bloede,   106   Fed.    396,   52   L.   S. 
T34,  certiorari  denied  181  XI.  8.  ( 
45  L.  Ed.  1031   (mem,  dee.);     John- 
son V.  Laflin,  5  Dill.  65,  Fed.  Cas.  No. 
7,893,  afl'd  103  U.  6.   800,  26  I-.  Ed. 


Hall  ft  Farley  v.  Ala 
bama  Terminal  ft  Improvement  Co., 
173  Ala.  39S,  421,  56  So.  235;  Com. 
mercial  Fire  Ins.  Co.  v.  Board  Eeve- 
nne  Montgomery  Co.,  99  Ala,  1,  42 
Am.  St.  Bep.  IT,  14  So.  490. 

Oallfomla.  McOue  v.  Rommel,  148 
Cal.  S39,  83  Pac.  1000;  People  v.  Cal- 
ifornia Safe  Deposit  ft  Trust  Co.,  18 
Cal.  App.  732,  124  Pac.  558. 
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quently  conferred  id  express  terms  by  the  corporate  charter  or  the 
Bank,  164  HI.  427,  447,  56  Am.  St.  Bep. 
203,  46   N.  £.  9S4,  &ff'g  63  1)1.  App. 
S93. 

InctiUM.  Board  Com'rs  Tippecanoe 
Co.  V.  Reynolds,  44  Ind.  S09,  15  Am. 
Bep.  245. 

Imn.  Farmera'  &  Merehants*  Bank 
ot  Lineville  v.  Wagson,  4S  Iowa  336, 
30  Am.  Bep.  398. 

KaUHS.  Steele  t.  Farmers'  ft  Mer- 
chants' Mut.  Tel.  Ass'n,  95  Kan.  580, 

]48  Pae.  eei. 

Kautockjr.  American  Wire -Nail 
Co.  V.  Baj^leiB,  91  Kj.  94,  15  S.  W. 
10;  Thurber  v.  Crump,  86  K7. 408, 6  8. 
W.  145. 


Trisconi  v.  Winaliip,  43 
La.  A^D.  45,  26  Am.  St.  Bep.  175, 
9  So.  29;  State  v.  American  Cotton  Oil 
Trust,  40  La.  Add.  8,  3  80.  409. 

HvTland.  Kerr  v.  Urie,  86  Hd. 
72,  38  L.  B.  A.  119,  63  Am.  St.  Bep. 
493,  37  Atl.  789;  Victor  0.  Bloede  Co. 
V.  Bloede,  84  Md.  129,  33  L.  E.  A.  107, 
57  Am.  at.  Rep.  373,  34  Atl.  1127; 
Oemmell  v.  Davis,  75  Md.  546,  32  Am. 
St.  Bep.  412,  23  Atl.  1032. 

HaaBaclmaetts.  Bond  t.  Mt.  Hope 
Iron  Co.,  89  Mass.  505,  97  Am.  Dee, 
49;  Sargent  v.  Franklin  Ins.  Co.,  S 
Pick.  90,  19  Am,  Dec.  306. 

Mt'-t'll^n,  Foster  v.  Bow,  120  Uich. 
1,  77  Am.  St.  Bep.  565,  79  N.  W.  696. 

IDssUMlppL  Bank  of  Hotl7  Springe 
V.  PiuBon,  58  Miss.  421,  3S  Am.  Bep. 
330. 

MlssonrL  Addis  v.  Swofford,  180  a 
W.  548j  Bank  of  Atchison  County  v, 
Darfee,  118  Mo.  431,  40  Am.  St.  Bep. 
396,  24  8.  W.  133;  Moore  v.  Bank  of 
Commerce,  52  Mo.  377;  MiDer  v. 
Great  Bepublie  Ins.  Co.,  60  Mo.  55; 
Mechanics'  Bank  t.  Merchants'  Bank, 
45  Mo.  613,  100  Am.  Dec.  388;  Chou- 
teau Spring  Co,  v.-  Harris,  20  Mo. 
382;  KretEer  v.  Cole  Bros.  Lightning 
Bod  Co.,  103  Mo,  App.  99,  ISl  S.  W. 
1066;  Chandler  v.  Blanke  Tea  &  Cof- 
fee Co.,  1S3  Mo.  App.  91,  165  8.  W. 


81ft;  Banta  t.  Hnbbell,  167  Mo.  App. 
38,  150  a  W.  1089;  6enn  v.  UiUon 
Premium  &  Mercantile  Co.,  115  Ho. 
App.  685,  92  S.  W.  507;  Crenshaw  v. 
Columbian  Min.  Co.,  110  Mo.  App.  355, 
86  S.  W.  260. 

Kebiaakl.  Miller  v.  Farmers'  Mill- 
ing ft  Elevator  Co.,  78  Neb.  441,  126 
Am.  St.  Bep.  806,  110  N.  W.  995. 

Ntnr  Jenej,  Morris  v.  Huesoag 
Dyeing  Mach.  Co.,  SI  N.  J.  Eq.  256, 
86  Atl.  1026. 

K«w  Toik,  Kice  t.  Bockefeller,  134 
N.  y.  174,  17  L.  ft.  A.  237,  30  Am.  St. 
Bep.  668,  31  N.  E.  907;  DriseoU  v. 
West  Bradley  ft  Gary  Mfg.  Co.,  59  N. 
Y.  96;  Bank  of  Attica  v.  Manuf&c- 
turers'  ft  Traders'  Bank,  20  N.  Y. 
501;  Lane  v.  Albertson,  78  App.  Dir. 
607,  79  N.  Y.  Supp.  947;  Ingraham  t. 
National  Salt  Co.,  36  Mise.  646,  74 
N.  Y.  Supp.  388,  aff'd  T2  App.  Div. 
582,  76  N.  Y.  Supp.  1016,  appeal  dis- 
missed 17a  N.  y.  644,  65  N.  E.  1117; 
Commercial  Bank  of  Buffalo  v, 
Kortright,  22  Wend.  348,  34  Am.  Dec. 
317. 

Pfons^Tania.  Insurance  Bank  of 
Columbus  v.  Bank  of  United  States,  4 
Clark   125. 

,  TannasMM.  Brightwell  v.  Mallory, 
10  Yerg.  198;  Herring  v.  Enskin  Co- 
op. Ass'n  (Tenn.  Ch.  App.),  62  8.  W. 
327. 

Taxas.  Anderson 
Bank  of  La  Orange,  - 
— ,  191  S.  W.  836. 

ntalL  Mundt  v.  Commercial  Nat. 
Bank  of  Ogden,  35  Utah  90,  136  Am. 
St.  Rep.  1023,  99  Pac.  454. 

Termont.  In  re  Heston's  Estate, 
89  Vt.  550,  L.  B.  A.  1916  D  £01,  96 
Atl.  21. 

Tliglnla.  Feckheimer  v.  National 
Ezch.  Bank,  79  Ta.  80. 

WMt  niglnla.  Lipscomb's  Adm'r 
V.  Condon,  56  W.  Va.  416,  67  L.  B. 
A.  670,  107  Am,  St.  Bep.  938,  49  8.  E. 


First    Nat. 
ex.  Civ.  App. 
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I   Klana,   67   WU. 


general    law  under  which  the  corporation  is  formed,  or  by  provisions 
in  the    corporate  by-laws  or  the  certificates  of  stock.** 

In  tlie  absence  of  restrictions  in  the  charter  or  general  law,"  or  an 
agreena  ent,**  a  subscriber  for  stock  in  a  corporation  is  entitled  to 
transfei*  the  same  before  he  has  made  any  payment  therefor,  where 
the  .subscription  has  been  accepted  by  the  corporation,  and  certificates 
of  stoefc  issued  to  him,**  and  even  though  no  such  certificates  have 
been  issued. ••  Nor  is  the  right  of  transfer  impaired  because  a  part 
only  of  the  subscription  has  been  paid,  until  a  legal  call  has  been 
made   for  the  payment  of  the  whole  or  a  part  of  the  balance," 

T.  Misc.  648,  74  N.  T.  Supp.  388,  aff'd 
72  N.  T.  App.  DiT.  E82,  76  N.  Y.  Sopp. 
1016,  appeal  diBmiaaed  172  N.  Y.  644,  ' 
65  N.  E.  1117. 

The  holder  of  stock  in  a  railroad 
company  is  under  no  duty  to  the 
company  or  its  other  stockholders  to 
continue  in  the  ownership  of  the  stock 
for  the  purpose  of  facilitatiDg  pend- 
ing- negotiations  for  the  transfer  of 
control  of  the  company  to  another 
railroad  company,  but  may  sell  the 
same  to  a  rival  company,  also  seek- 
ing; control,  or  to  wbomsoever  he  Bees 
fit,  and  at  any  price  he  can  obtain. 
Farmers'  Loiui  ft  Trust  Co,  v.  Chi- 
cago, P.  &  S.  H.  Co.,  163  U.  6.  31,  41 


Wisconsin.     In   i 

401,    29    JST.    -w.  582. 

Baslaxad.  Poole  v.  Middleton,  29 
Beav.  646;  Gilbert's  Case,  5  Ch.  App. 
55ft;  "Weston's  Case,  4  Ch.  App.  20; 
Moffitt     V.     Farquhar,  7  Ch.   Div.  591. 

The  power  of  a  stockholder  to  dis- 
poM  of  hJa  stock  is  not  derived  from 
the  corporation,  but  is  inherent  In 
him  aa  jjixrt  of  his  proprietorship. 
Bank  of  Holly  Springs  v.  Pinson,  58 
Mjm.    42a._      38  A„_  Bap_  330. 

't  18  not  the  duty  or  within  the 
power  of  ^  corporation  to  prevent  a 
stockholaoB-  from  selling  his  stock  for 
»"?  price  he  can  obtain.  Stratton'a 
Inflependemce,  Ltd.  v.  Dines,  135  Fed. 

J.^^  '^     126  Fed.  968. 

Scares  ^jg  vendible  at  -will,  and  the 
[heTr"**^***  haa  no  right  to  restrict 
..  '"**isfer  except  aa  authorized  by 
Me  h**'^*^.  Steele  v.  Farmers'  & 
58o"i      ***^'  **"*■  '^^■-  ■*^'°'  ^^   ^"• 

"Th  ^ac.  661. 

^  Chwner  of  corporate  stock 
jjjj  ,*^****"Vey  the  beneficial  interest 
whole  *or  a  time   to  one  and  the 

otiief  **^*'*'erBhip  in  remainder  to  an- 
lodge'd  !***''*™pe'e'^  ^7  any  power 
the  Du  ***  ^^'  corporation  to  disturb 
jg  g     *^08e  of  the  conveyance,"    In 

A   lor*****'*  ^"«*®'  S^  '^^-  S^**'  ^-  ^■ 

■jj^^^^     I)  201,  96  Atl.  21. 

^^^,  **3unction  can  lie  against  a  cor- 

shares**^      "    prevent    a    sale    of    its 

ji(i  .j^       "y  its  stockholders  since  it  has 

Inlttt.^^*'  '°  *^°^   "'*'"  *"""   '^"'"K- 
"•  *aatn  V.  National  Salt  Co.,  36  N. 

62 
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L.  Ed.  I 

MSee  People  v.  California  Safe  De- 
posit &  Trust  Co.,  18  Cal.  App.  732, 
124  Pac.  S58;  Chouteau  Spring  Co.  v. 
Harris,  20  Mo,  332,  and  other  cases 
cited  in  last  preceding  note. 

The  National  Banking  Act  makes 
Stock  in  national  banks  transferable 
like  any  other  personal  property. 
Earle  v.  Carson,  188  U.  9.  42,  47  L. 
Ed.  373,  aff'g  107  Fed.  639,  60  L.  B. 
A.  266;  First  Nat.  Bank  of  South 
Bend  V.  Lanier,  11  Wall.  (U.  S.)  369, 
20  L.  Ed.  172. 

MSee  3  375B,  infra. 

»4See   8  3761   et   seq.,  infra. 
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Where  stock  is  transferred  by  the  owners  to  a  eommittee  or  a  troBt 
company,  and  assignable  trust  certificates  are  issued  to  them,  enti- 
tling them  to  a  transfer  of  the  stock  on  termination  of  the  trust,  the 
trust  certificates  arc  transferable  by  the  holders  to  the  same  extent 
as  the  stock  would  be,  and  the  transfer  thereof  is  governed  by  the 
same  principles.** 

A  corporation  cannot  refuse  to  recognize  and  register  a  transfer 
of  shares  on  the  ground  that  the  transferrer  is  indebted  to  it,  unless 
it  has  a  lien  on  the  shares,**  nor  because  of  the  motive  inducing  the 
transfer.* 

I  Even  when  there  are  no  restrictions  upon  the  power  to  transfer 
shares,  a  stockholder  cannot  escape  liability  to  the  corporation  or  to 
its  creditors  by  a  merely  colorable  or  fictitious  transfer,  or  by  a  trans- 
fer to  a  person  who  is  irresponsible  by  reason  of  infancy  or  other 
legal  disability,  or,  according  to  the  weight  of  authority,  by  reason 
of  known  insolvency.' 

The  mode  of  transferring  shares  and  the  necessity  for  the  regis- 
tration of  transfers  on  the  books  of  the  corporation  will  be  considered 
in  subsequent  sections.* 

§3769.  BestrictioDS  in  Uie  charter  or  general  law.  Restrictions 
upon  the  power  to  transfer  shares  of  stock  are  sometimes  imposed  by 
provisions  in  the  charter  of  a  corporation  or  the  general  law.  Such 
provisions,  of  course,  are  binding  upon  all  persons  who  become  stock- 
holders after  enactment  of  the  statute.  And  they  are  binding  upon 
purchasers  of  stock,  for  they  are  chargeable  with  notice.*  But  a 
statute  which  impairs  or  restricts  an  existing  right  of  transfer  by 
stockholders  who  became  such  before  its  enactment  is  invalid  as 
impairing  contract  obligations.' 

MBoBtwIck  V.  Chapman    (Sbepaas  feitnre  of  all  rigbt  acquired  by  tbelr 

Voting   Trust    Cases),    60   Conn.   553,  BubscriptiouB    on    failure    to   pay   the 
S4  Atl.   32;   Bice   v.   Rockefeller,   134  first  instalment  at  a  time  specified  by 
N.  T.  174,  17  L.  R.  A.  237,  30  Am.  St,  the   directors,  and  there  was  no  pro- 
Rep.  SS8,  31  N.  £.  907.  -vision   Buthoriziag   a  transfer   of   the 
M  See  S  3599  et  seq.,  supra.  right   acquired   h;   subs c rip tions,   but 
1  See  i  3826,  infra.  it  was  provided  that  stock  eould  only 
S  Bee  i  4111,  iufra,  and  }  4196  et  seq.,  be  transferred  on   the  booka  of  the 
infra.  corporation,  it  was  held  that  no  right 
■  See  §  3784  et  seq.,  infra.  to  stock  could  be  assigned  by  a  aub- 
4  Merrill  v.  Call,  15  Me,  428;  Fisher  scriber   before   payment   of    the   first 
V.  Essex  Bank,  5  Gray   (Mass.)  373;  instalment.     Coleman    v.    Spencer,    5 
Sweetland  v.  Quidniok  Co.,  11 R.  1. 328.  Blackf.    (lai.)    107. 

Where  the  (barter  of  a  corporation  «Iu  re  W.  W,  Milla'Co.,  162  Fed. 

subjected  subscribers  for  stock  to  for-  42,  5^ 
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Corporate  charters  or  general  laws  sometimes  provide  that  no  stock 
shall  be  sold  or  transferred  for  a  specified  length  of  time,'  or  nntil 
the  whole  amount  of  the  capital  shall  have  been  paid  in.'  And  stat- 
utes sometimes  prohibit  transfers  on  the  «orporate  books  when  the 
corporation  is  in  a  failing  condition  or  when  its  capital  is  impaired,' 

A  provision  in  a  general  enumeration  of  the  powers  of  corporations 
that,  among  other  things,  they  shall  have  power  "to  render  the  inter- 
est of  the  stockholders  transferable,"  has  been  held  not  to  make  the 
transferability  of  the  stock  dependent  on  some  affirmative  act  of  the 
corporation,  but  merely  to  impress  the  stock  with  that  quality  as  a 
consequence  of  the  act  of  incoiroration.' 


6t.  1903,  e.  437,  S  8  (e),  requiring 
the  agreement  of  aaaociation  to  it  ate 
the  number  of  sbarea  into  which  the 
eapital  stock  is  to  be  divided,  "and 
the  restrictions,  if  any,  imposed  upon 
their  transfer,"  shows  that  the  etat- 
ate  contemplates  the  imposition  of 
lestrictiona  upon  the  transfer  of  stock 
as  being-  within  the  power  of  the  in- 
corporators,     "la   general,   therefore,      antonnt  thereof  shall  have  been  paid 


to  a  certificate  in  his  own  name,  the 
assignment  was  valid  in  equity.  Ne- 
emith  v.  Wuhington  Bank,  8  Pick. 
(Mass.)  324. 

7  Where  a  eharter  provided  that 
"no  part  of  the  eapital  stock  ahall 
be  sold  or  transferred,  except  by  ex- 
ecution or  di 8 trees,  or  by  adminis- 
trators or  executors,  until  the  whole 


reBtrictione  upon  such  transfi 
not  be  regarded  as  contrary  to  pub- 
lic policy,  but  must  be  -treated  as 
within  the  contemplation  of  the  leg- 
islature. The  absence  of  any  definite 
limitation  upon  the  power  of  the  in- 
eorporatort  to  impose  restrictions 
must  be  taken  to  be  a  legielative  de- 
termination that  considerable  latitude 
waa  intended.  No  snch  restrictions 
can  be  stricken  down  as  nnlawful 
nnder  these  circumstances  unless  pnl- 
psbly  unreasonable."  Longyear  v. 
Hardmao,  219  Mass.  405,  Ann.  Cas. 
!l916  D  1200,  106  N.  E.  1012. 

*  Where  the  charter  of  a  bank  pro- 
vided that  the  eapital  stock  should 
not  be  sold  or  transferred,  but  should 
be  held  by  the  original  subscribers 
for  one  year  from  the  date  of  the 
eharter,  and  a  subscriber  assigned  his 
aharea  within  the  year,  and  the  as- 
signee notified  the  corporation  and 
paid  the  last  instalment  due  on  the 
shares,  it  was  held  that,  although  the 
aMdgnee  was  not  at  the  time  entitled 

6261 


held  that  a  contract  ,to 
transfer  shares,  not  within  the  ezeej)- 
tions,  made  and  to  be  carried  into  exe- 
cution when  only  90  per  cent,  was 
paid  in,  was  not  enforceable.  Iferrill 
V.  Call,  15  Me.  428. 

But  where  an  act  incorporating  an 
insarance  company  provided  that  no 
transfer  of  any  share  of  stock  should 
be  permitted  until  payment  of  the 
whole  eapital  stock,  it  was  held  that 
a  bona  fide  sale  of  his  shares  by  a 
stockholder  to  his  creditor,  before  the 
whole  capital  stoek  was  paid,  in  sat- 
isfaction of  his  debt,  transferred  the 
equitable  interest  of  the  debtor,  so  as 
to  justify  the  corporation  in  issuing 
certificates  to  the  assignee.  Quiner  v. 
Marblehead  Social  Ins.  Co.,  10  Mass. 
476. 

■  Madison  Bank  v.  Price,  79  Ean. 
289,   100  Pac.  280. 

■  Miller  v.  Farmers'  Milling  ft  Ele- 
vator Co.,  78  Neb.  441,  126  Am.  St. 
Bep.  806,  110  N.  W.  995. 
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Provisions  in  charters,  articles  of  incorporation,  oi  general  laws 
requiring  stockholders  desiring  to  sell  their  stock  to  offer  it  to  the 
corporation  or  the  other  stockholders  before  disposing  of  it  to  others 
are  valid."    But  it  has  been  held  that  they  do  not  apply  to  a  sheriff's 


to  Lane  v.  AlbertBon,  78  N,  T,  App. 
Div.  607,  79  N.  T.  Supp.  947;  Casper 
V.  Kfllt-Zimmers  Mfg.  Co.,  150  Wis. 
517,  150  N.  W.  1101,  149  N.  W.  754. 
See  also  Mosen  v.  Soule,  63  N.  T. 
Misc.  203,  118  N.  T.  Supp.  410,  aff'd 
on  other  grounds  138  N.  Y.  App.  Div. 
904,  120  N.  Y.  Sapp.  1136;  Garrett  v. 
Philadelphia  Lawn  Mowei  Co.,  39  Fa. 
Super.  Ct.  78. 

Such  a  provision  contained  in  the 
contrflet  of  subscription  for  shares, 
the  articles  of  incorporation,  and  the 
by-laws,  and  which  also  appears  on 
the  face  of  the  stock  certificates,  is 
valid.  Farmers'  Mercantile  &  Sup- 
plj  Co.  V.  Lawn,  146  Wis.  252,  131  N. 
W.  366. 

"The  personal  element  is  as  impor- 
tant in  the  make-np  and  management 
of'  a  corporation  as  it  is  in  almost 
every  other  undertaking.  Eestrie- 
tiona,  therefore,  reasonably  protecting 
incorporators  or  stockholders  in  their 
interests  by  permitting  them  first  to 
purchase  stork  offered  for  sale,  should 
be  held  lawful  as  promotive  of  good 
management  and  sonnd  business  en- 
terprise. ' '  Casper  v.  Kalt-Zimmers 
Mfg.  Co.,  159  Wis.  517,  150  N.  W. 
1101,  149  N.  W.  754. 

Assuming  that  a  charter  provision, 
which  is  printed  on  each  stock  certifi- 
cate, to  tlie  effect  that  no  stock  shall 
be  sold  by  any  stockholder  until  he 
has  given  the  company  ten  days'  no- 
tice of  his  intention  to  sell,  during 
which  time  the  other  stockholders 
shall  have  the  privilege  of  purchasing 
the  same,  is  valid  and  binding  on  a 
bona  fide  purchaser,  its  only  affect  is 
to  preserve  to  the  other  stockholders 
the  privilege  of  purchasing  the  stock 
at  any  time  during  a  period  of  ten 
days.    It  does  not  and  can  not  have 


the  effect  of  rendering  the  stock  in- 
alienable, or  of  rendering  a  sale  of 
it,  without  the  prior  notice  of  th?  in- 
tention to  sell,  absolutely  null.  Hence 
where  stock  is  sold  without  giving 
such  notice,  but  the  purchaser  delivers 
the  certificate,  indorsed  by  the  per- 
son in  whose  name  it  was  issued,  to 
the  secretary  with  the  request  that  it 
be  transferred  on  the  books,  and  at 
the  same  time  notifies  bim  of  his  in- 
tention to  sell  the  stock,  and  requests 
that  such  notice  as  may  be  required 
be  given  to  the  other  stockholders, 
and  the  purchaser  receives  no  offer 
or  proposal  from  the  corporation  or 
any  stockholder  for  the  purchase  of 
the  stock  within  ten  days  after  the 
service  of  the  notice,  he  is  entitled 
to  have  the  stock  transferred  to  him 
on  the  books  and  a  new  certificate 
issued  to  him.  State  v.  Caddo  Bock 
Drill  Bit  Co.,  141  La.  353,  75  So.  78. 

An  offer  by  a  stockholder  of  a  cer- 
tain number  of  shares  to  the  corpora- 
tion at  a  gross  price  is  not  a  compli- 
ance with  a  charter  provision  that  no 
stockholder  shall  have  the  right  to 
transfer  his  shares  without  giving 
ten  days'  written  notice  at  his  in- 
tention, and  ten  days'  refusal  to  the 
corporation  at  the  lowest  price  at 
which  he  will  sell  to  any  other  per- 
son, and  that  the  corporation  shall 
have  the  first  right  to  elect  to  pur- 
chase the  shares  at  such  lowest  price, 
and  the  corporation  cannot  he  com- 
pelled to  transfer  on  its  books  a 
smaller  number  of  shares  afterwards 
sold  by  him  to  a  third  person  at  a 
given  price  per  share.  Sweetland  v. 
Quidnick  Co,,  11  K.  I.  328. 

The  validity  and  effect  of  similar 
provisions  in  the  eorporate  by-laws 
(see  g  513,  supra),  or  in  contracts  be- 
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sa/e   on.  execution  against  a  Gtockholder,^^  nor  to  a  bequest  of  stock 

fy  a.  stockholder,"    It  has  also  been  held  that  a  provision  giving  such 

**>  option  to  the  corporation  is  for  its  benefit,  and  not  for  the  benefit 

o/indi-vidual  stockholders."    And  the  corporation  waives  any  option 

^t  latty    have  to  purchase  the  stock  by  consenting  to  its  transfer  to 

^  I>E-oviaion  in  a  statutory  written  agreement  of  aEsociation  that 
Do  st«>«*t  shall  be  sold,  hypothecated,  or  transferred  without  the  con- 
sent o:f  three-fourths  of  the  capital  stock  of  tiie  corporation  has  been 
iiphel<a.  under  a  statute  permitting  such  an  agreement  to  impose 
resttri<2-tions  upon  the  transfer  of  shares." 

Ii>-       -ft±]nglatid,  the  deeds  of  settlement  or  articles  of  association  of 

join'fc      ^"♦ock  companies  have  I'requently  required  stockholders  wishing 

to  tir^Kiafer  their  shares  to  first  offer  them  to  the  company,  or  to  submit 

the   za.^iiie  of  the  transferee  to  the  directors  for  their  approval,  and 

sacYk.      x>rovisions  have  been  enforced,"     But  these  provisions  do  not 

gi'''*     "tVie  company  the  right  to  arbitrarily  refuse  to  allow  a  transfer 

0^  *^*«-»es,  if  they  do  not  act  in  good  faith,  and  for  what  they  deem 

to  t>^     -jiig  jjggj  interests  of  the  company.'''    If  they  act  in  good  faith, 

how-G-v-er,  and  for  what  they  consider  the  interest  of  the  company, 

thei^     xefusal  to  allow  a  transfer  is  final."     They  are  not  bound  to 

tireeKi       atockholdere  aiid  the  eorpora- 

!'"*     <*%^e  i  3762,  infra),  are  considered 

"^^  'proriBion  in  a  chsiter  that  no 
■wfcKtjider  shall  sell  his  shares  with- 
■^*"st  giving  the  corporation  the 
^^fttw«a  of  the  aame  for  ten  daye  at 
.  ^**'^ett  priee  at  wbieb  he  is  wiH- 
JU,  *<»  lel]  does  not  apply  to  a  sher- 
ji  j^  ^*».]e  on  execution  against  «  stock- 
Q       ****-     Barrows  t.  Nfttional  Knbber 

^   ="-  S  B.  I.  173- 
g),         -^^     itockholder  insy  bequeath   his 


'«P^ 


!•* 


ij  wiU  without  giving  the  < 
n   or   itB    memberB   an    oppor- 
to  boy  them.  Lane  v,  Albert- 
"^  ■&  y.  T.  App.  Div.  607,  79  N,  T. 


^«rtlett   T.  Fourton,   116  La.   I 


t«rtlett  y.  Fourton,  115  La.  26, 

^g^    ^^  ^'*  (tockholders  are  required  to 

^j^l^  Glares  to  the  corporation  or  the 

*^      ■lockholders  before  selling  and 


tranaferring  the  same  to  third  persona, 
and  the  corporation  permits  a  trans- 
fer to  be  made  to  a  third  person,  the 
inference  is  that  the  stock  was  offered 
to  it  or  the  stockholders,  and  de- 
clined, or  that  the  requirement  haa 
been  waived.  American  Nat.  Bank 
V.  Oriental  Hills,  17  B.  I.  5S1,  23  Atl. 
795. 

ItLougyear  v,  Hardman,  219  Mass, 
405.  Ann.  Cas.  1916  D  1200,  106  N. 
E.   1012. 

IS  Poole  V.  Hiddleton,  29  Beav.  646; 
Bx  parte  Penney,  8  Ch.  App.  446; 
Chappell's  Case,  6  Ch.  App.  902;  Hof- 
fatt  V.  Farquhar,  7  Ch.  Div.  581;  Bar- 
gate  V.  Shortridge,  5  H.  L.  Cas.  297. 

iTMoflatt  V.  Farqnhar,  7  Ch.  Div. 
591;  Taft  v.  Harrison,  10  Hare  489; 
Robinson  v.  Chartered  Bank,  L.  B,  1 
Eq.  32;  Smith  v.  Canada  Car  Co., 
8  P.  E.  (U.  C.)  107. 

UEx  parte  Penney,  8  Ch.  App,  446; 
Shepherd's  Case,  L.  B.  2  Eq.  564, 
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disclose  their  reasons  for  refnsing  to  allow  a  transfer." 

The  validity  and  effect  of  so-called  "Blue  Sky  Laws"  regulating 
the  sale  of  stocks,  bonds  and  other  securities  by  domestic  and  foreign 
corporations  and  dealers  will  be  considered  in  a  subsequent  chapter.** 

§3760.  By-laws  restrictliig  transfers.  As  we  have  seen  in  pre- 
vious sections,  a  corporation  may  undoubtedly  enact  such  by-laws 
regulating  the  transfer  of  its  shares  as  may  be  reasonably  necessary 
to  protect  itself  against  colorable  or  fraudulent  transfers,  or  to  enable 
it  to  biow  who  are  its  stochholders,  and,  as  such,  entitled  to  receive 
dividends,  vote  at  corporate  meetings,  and  otherwise  participate  in 
its  management,  or  to  enable  it  to  take  advantage  of  charter  or  statu- 
tory provisions  giving  it  a  lien  on  its  stock,"  But  in  the  absence  of 
charter  or  statutory  authority,  it  has  no  power  to  adopt  by-laws  pro- 
hibiting or  restricting  transfers.** 

§3761.  Agireements  in  restzBint  of  the  right  to  transfer— In  gen- 
eraL  An  agreement  between  stockholders  of  a  corporation  not  to 
sell  or  transfer  their  shares  witJiout  the  consent  of  all  the  parties 
thereto  is  in  restraint  of  trade,  and  contrary  to  public  policy,  and  ia 
therefore  void,  if  there  is  no  other  consideration  than  the  mutual 
promises  of  the  stockholders.**  It  was  so  held,  for  example,  of  an 
agreement  between  stockholders  of  a  railroad  company  which  pro- 
vided that  they  would  not  "assign,  set  over,  pledge  or  give  power 
of  attorney  to  vote,  or  agree  to  sell,  assign,  transfer,  set  over,  pledge, 
or  give  power  of  attorney  to  vote,  in  any  way,  shape  or  manner,  the 
stock  which  we  respectively  and  individually  own,  hold  or  possess  in 
said  company  without  the  concurrent  consent  of  all  signers  to  this  in- 
strument"; and  which  recited  that  the  agreement  was  "made  for  mu- 
tual protection  and  to  prevent  the  sale  of  the  company's  franchise  by 
a  majority  of  the  members  of  the  present  board  of  directors,  who  are, 
and  who  represent,  a  minority  of  the  shares  of  the  capital  of  this 
company."**  It  has  also  been  held  that  an  f^reement  requiring 
election  of  the  transferee  to  membership  in  the  corporation,  or  his 
acceptance  as  a  member,  by  the  board  of  directors  is  void.** 

l»Ex  parte  Penney,  8  Ch.  App.  446.  N.  Y.  519,  43  N.  E.  57;  Fiahei  v.  Bush, 

>»8ee     chapter     on    Goveniinetttal  35  Hun  (N.  Y.)  641. 

BeKulatiODB.  MRsher  v.  Bush,  35  Hun  (N.  Y.) 

1  See  {  514,  Bvpra.  641. 

MSee  {  S13,  supra.  3B  A  prorUion  to  tbia  effect  in  the 

•SWilliamB  T.  Montgomery,  88  Hun  HO-called  "constitution  and  by-laws" 

(N.  T.)  416,  S2  N.  Y.  Supp.  1033,  14S  of  a  corporation  is  void  whether  re- 
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This  principle,  however,  does  not-  prevent  reasonable  agreements 
between  stockholders  and  the  corporation,  baaed  upon  a  valid  con- 
sideration, restricting  the  right  to  transfer  shares.**  Thus,  an  agree- 
ment that  shares  shall  not  be  transferred  until  all  debts  due  from 
the  holder  to  the  corporation  are  paid  is  valid,  and  bindii^  upon  the 
Gtockholders  and  purchasers  with  notice."  And  the  same  is  true  of 
an  agreement  between  all  of  the  stockholders  and  the  corporation  on 
the  one  hand  and  its  fiscal  agent  on  the  other  that  neither  the  corpo- 
ration nor  the  stockholders  will  sell  or  transfer  any  of  their  shares 
while  a  contract  between  the  corporation  and  such  agent  for  the  sale 
of  treasury  stock  remains  in  force."  Nor  does  an  agreement  between 
the  owners  of  property,  on  transferring  the  same  to  a  corporation, 
that  certificates  of  stock  issued  to  them  by  the  corporation  in  pay- 
ment shall  be  deposited  with  a  trust  company,  "and  shall  not  be 
withdrawn  for  the  period  of  six  months  without  the  written  consent" 
of  all  the  parties  to  the  agreement  impose  any  restraint  upon  the 
disposition  of  the  stock,  so  as  to  be  objectionable  on  that  ground, 
but  all  that  it  prevents  is  the  actual  handing  over  of  the  certificates 
of  stock  to  the  purchasers  thereof,  and  transfers  on  the  books  of  the 
corporation.** 

As  we  shall  see,  a  corporation  has  no  right  to  refuse  to  recognize 
a  transferee  as  a  stockholder  merely  because  the  transfer  is  a  viola- 
tion of  a  pooling  agreement  between  the  transferrer  and  other  stock- 
holders, since  such  a  contract  is  a  matter  between  the  parties  thereto 
with  which  it  has  no  c 


gsrded  as  a  contract  or  &  by-law. 
Steele  v.  Farmers'  4  Merchants'  Mut. 
Tel.  Ass'n,  85  Kan.  580,  148  Pac.  661. 

saCook  B7.  Signal  Ca.  v.  Buck,  SQ 
Colo.  36S,  149  Pac.  95;  New  Englanil 
Trust  Co.  v.  Abbott,  162  Mara.  148, 
27  L.  B.  A.  S71,  38  N.  E.  432;  Blue 
Moantain  Forest  Asa'n  v.  Borrowe, 
71  N.  H.  69,  51  Atl.  670;  Farmers' 
Mercantile  &  Supply  Co.  v.  Lann,  14S 
Wij.  252,  131  N.  W.  366. 

"A  distinctioQ  must  be  observed 
between  an  agreement  abBolutely  re- 
etrietive  o(  sale  or  transfer,  and  one 
merely  impofing  conditions."  Farm- 
ers' Hercautite  k  Supply  Co.  v.  Lann, 
146  Wis.  25S.  131  N.  W.  386. 

A  distinction  matit  also  be  obseTved 
between  sneh  conditions  "when  cre- 
ated by  contract  and  authorized  by 


the  articles,  and  when  attempted  to 
be  imposed  by  a  by-law  upon  an  un- 
willing minority  or  upon  those  who 
may  assert  tbat  the  by-law  is  beyond 
the  charter  power,"  Farmers'  Mer- 
cantile &  Supply  Co.  V.  Laun,  146  Wis. 
252,  131  N.  W.  366. 

t7See  13602,  supra. 

MAn  assignee  with  notice  of  the 
agreement  and  who  does  not  pay  a  val- 
uable consideration  takes  subject  to 
the  agreement  and  cannot  compel  the 
corporation  to  transfer  the  stock  to 
him  on  the  books.  Cook  By.  Sig- 
nal Co.  V.  Buck,  59  Colo.  368,  149  Pae. 
95. 

ttWUIiams  V.  Montgomery,  68  Hnn 
(N.  T.)  416,  22  N.  Y.  8upp.  1033,  148 
N.  T.  519,  43  N.  E.  57. 

»See  13825,  infra. 
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g37ffi!.  — Agreementa  giving  corporation  or  otiier  stocUioldexs 
prior  right  to  purchase.  According  to  the  weight  of  authority,  an 
agreement  between  a  stockholder  and  the  corporation  giving  the 
latter  an  option  to  purchase  his  shares  before  offering  them  to  others 
is  valid  as  between  the  parties  and  as  against  transferees  with 
notice.'^  And  the  same  is  true  of  an  agreement  requinng  a  stock- 
holder wishing  to  sell  his  stock  to  offer  it  first  to  the  other  stock- 
holders," or  to  offer  it  first  to  the  corporation  and  then  to  the  other 


>1  Barrett  v.  King,  181  MaM.  476, 
63  N.  E.  P34;  New  England  TruBt  Co. 
V.  Abbott,  162  Maaa.  14^  27  L.  R.  A. 
en,  38  N.  E.  432.  See  also  BoBenfeld 
V.  EintteiQ,  46  N.  J.  L.  479. 

A  proviiioa  in  a  certiScate  isBued 
to  an  employee  as  a  gratnitj  to  the 
effect  that  if  hiB  employment  shall 
ceaae  the  preaident  of  the  eompanj 
shall  be  privileged  to  purchaae  the 
ahares  at  a  specified  price  Is  valid, 
and  since  this  condition  appears  on 
the  face  of  the  certificate  a  transferee 
has  notice  of  and  ia  bound  by  it. 
Donglss  T.  Aurora  Dailj  News  Co., 
160  ni.  App.  506. 

Where  the  contract  provides  for  an 
appraisal  of  the  stock  by  the  directors 
and  s  sale  to  the  corporation  at  the 
appraised  value,  their  decision  as  to 
its  value  cannot  be  impeached  for 
mere  errors  of  Judgment,  nor  will  spe- 
cific performance  be  refused  merely 
because  they  value  it  at  too  low  a 
figure.  New  England  Trust  Co.  v. 
Abbott,  162  Mass.  148,  27  L.  R.  A. 
271,  38  N.  E.  432.  In  this  ease  it  was 
further  held  that  a  requirement  that 
the  stock  be  offered  to  the  corpora- 
tion was  for  the  purpose  of  fixing  the 
running  of  the  time  after  the  expira- 
tion of  which  the  stockholder  was  at 
liberty  to  sell  elsewhere,  that  the  of- 
fer was  not  a  condition  precedent  to 
an  appraisal,  and  that  if  the  directors 
appraieed  tbe  stocic  and  voted  to  take 
it  a*  its  appraised  value,  no  offer  was 
necessary. 

The  validity  and  effect  of  provisions 
of   this    character   in    the    corporate 


charter,  the  articles  of  incorporation, 
or  the  statute  governing  eorporationtt 
(see  i  3759,  anpra),  or  in  tbe  by-lawa 
(see  £513,  supra),  are  conaidered  in 

n  Qarrett  v.  Philadelphia  Lawn 
Mower  Co.,  3B  Pa,  Super.  Ct.  78. 

A  provision  that  the  shares  shall 
not  be  transferable  except  in  pursu- 
ance of  a  vote  of  two-thirds  of  all  the 
outstanding  shares,  that  this  majority 
may  either  consent  to  the  transfer  or 
themaelves  purchase  the  shares  at 
par,  and  that  if  they  do  neither  the 
holder  ia  at  liberty  to  sell  and  trans- 
fer the  same  as  usual,  contained  in 
the  contract  of  subscription,  the  ar- 
ticles of  incorporation,  and  the  by- 
laws, and  appearing  on  the  face  of 
the  stock  certificates,  is  valid.  Farm- 
ers '  Kercantile  t  Bupply  Co.  v.  Laun, 
146  Wis.  232,  131  N.  W.  366. 

An  agreement  between  all  the 
stoclcholders  of  a  corporation  that  in 
tbe  event  that  one  or  more  of  them 
shall  die  or  shall  desire  to  dispose  of 
his  interest  the  otiiers  shall  have  the 
option  to  purchase  his  stock  at  its 
book  value  is  valid.  In  re  Lindsay's 
Estate,  210  Pa.  S24,  59  Atl.  1074; 
^tzsimmons  v.  Lindsay,  205  Pa.  79, 
54  Ati.  488. 

The  fact  that  each  stockholder  ac- 
quires a  preferred  right  to  purchase 
the  shares  of  the  others  under  the 
circumstances  specified  constitutes  a 
mutual  and  sufilcient  eon  aiders  tion 
for  such  a  contract.  In  re  Lindsay's 
Estate,  210  Fa.  224,  59  Atl.  1074;  Fiti- 
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stocfeh-olders,**  before  selling  it  elsewhere.  It  has  beeli  held  by  & 
tiQrxi.ber  of  courts  that  a  void  by-law  on  this  subject  may  become  a 
vali<i       contract.'*     But  where  the   by-law  is   without   authority  of 


Atl.     -4 


V.  UniiAj,  205  Fa.  79,  S4 


vaJae  of  the  good  will  of  the 
tnuLKB-^^B  is  to  be  taken  into  cotiaider- 
ItioKK  in  determining  the  book  value 
of  tla^  stoek.  la  re  Lindsay's  Estate, 
!10     I*^.  224,  59  Atl.  107*. 

A.^  agreement     eiiated     between 

■toeldi  oldera  that  where  one  wished  to 
hII       liS-x  holdings  offer  thereof  roust 
tnt,     t»  ^  made  to  the  holders  of  the  re- 
giiiL-wx.%.:MM.g  Btoek   on  terms  to  be  deter- 
iidiL^<3.       SI  specified  in  the   agreement, 
the        o'ther   atockbolders     having    the 
jitivH^ge  of  bnjing  and  making  dis- 
tnl^T^tion     of    the    stock    purchased 
uBon^  the  several  stockholders  in  pro- 
portion to  the  amount  eneh  held.  Each 
ot  the    several  stockholders  was  held 
entitled     to    participate   in    the    stock 
01   a     selling  member,  and  it  was  not 
competent  for  a  selling  stockholder  to 
prefer   certain  of  the  remaining  atock- 
*°^«*"«      to   the    prejodiee   of   others. 
B^^ell    -V.  Bnhl,  213  Pa.  450,  63  Atl. 

"W^eiland  v.  Hogan,  177  Mich.  828, 

^^«  defendant  acquired  stockun- 

tlt^      provisions  of  a  by-law,  re- 

thT**     *^o  in  the  certificBtes  of  stock, 

.  ,        *    ^i.  member  desired  to  dispose  of 

hii  »to«-:fc  Offer   thereof  must  first   be 

.     *     *^o  the   association  at  a  speoi- 

^  P''*«ie;   that  if   the   offer  was  not 

Pt^^^  jjy  jjig  agaociation  a.  similar 

****aBt  then  be  made  to  the  stock' 

,    \^  »     *nd  that  if  the  stockholders 

_.  ,  fail    to    purchase,    the    stock 

miglit      ■»,        11  ■ 

.  t>e  sold  to  any  person  at  any 

»  the  court'  said:  "Upon  this 
*^^***»«iit  she  (the  defendant)  ob- 
,  .  **  the  stoek  which  she  now  holds, 
clwttxing^  in  effect,  that  the  contract 
^  ^uaeient  to  transfer  to  her  the 
«>■»>  V>ut  that  it  was  ineflfeotual  to  re- 


strict her  right  of  disposing  of  it. 
But  whatever  effect,  if  any,  the  re- 
stricted right  of  alienation  of  the 
stock  might  be  held  to  have  upon  the 
validity  of  the  contract,  the  defend- 
ant is  not  in  a  position  to  interpose 
that  defense.  There  is,  in  fact,  no 
contest  in  regard  to  her  ownership  of 
the  stock.  She  claims  to  be  the 
owner  and  the  plaintiff  does  not  dis- 
pute her  claim.  She  does  not  seek  to 
rescind  the  contract  and  surrender  the 
stock,  for  which  she  paid  nothing; 
nor  is  the  plaintiff  seeking  to  enforce 
a  forfeiture  of  her  title.  Under  these 
circumstances  common  justice  forbids 
that  she  should  be  permitted  to  retain 
the  stock  and  enjoy  the  benefits  in-  ■ 
cident  to  its  ownership  without  incur- 
ring the  burdens  she  agreed  to  assume 
by  such  ownership.  If  the  contract  is 
valid  BO  far  as  it  conferred  benefits 
upon  her,  it  is  equally  valid  so  far  as 
it  imposed  obligations  upon  her." 
Blue  Mountain  Forest  Ass'n  v.  Bor- 
rowe,  71  N.  H.  69,  51  Atl.  670. 

M  HauadnuettB.  New  England 
Trust  Co.  v.  Abbott,  162  Uass.  14S,  27 
L.  E.  A.  271,  38  N.  E.  432. 

HIoblgaiL  Weiland  v.  Hogan,  177 
Mich.  626,  143  N.  W.  599. 

Kew  Hampshire.  Blue  Mountain 
Forest  Ass'n  v.  Borrowe,  71  N.  H. 
69,  51  Atl.  670. 

OMo.  See  Nicholson  v.  Franklin 
Brewing  Co.,  32  Ohio  St.  94,  137  Am. 
St.  Bep.  764,  19  Ann.  Cas.  fl99,  91  N. 
B.  991. 

FnuuTlTanla.  Qoxrett  v.  Philadel- 
phia Lawn  Mower  Co.,  39  Pa.  Super. 
Ct.  78. 

Blioda  laUod.  Ireland  t.  Qlobe 
Milling  Co.,  21  K.  I.  9,  79  Am.  St.  Bep. 
769,  41  Atl.  258. 

One  who  was  a  stockholder  at  .the 
time  of  the  adoption  of  each  a  by- 
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statute,  it  has  been  held  that  it  can  only  have  the  effect  of  a  contract 
by,  and  enforceable  against,  the  assignor,  and  that  the  assignee  is 
not  bound  by  it  by  virtue  of  the  assignment  alone,**  where  he  has  no 
notice  of  the  restriction." 

Some  courts  have  held  that  a  contract  requiring  shareholders  to 
offer  their  stock  to  the  corporation  before  selling  it  elsewhere  is  void 
as  imposing  improper  restrictions  upon  the  alienation  of  stock.  And 
it  has  been  held  that  such  a  contract  is  not  within  a  grant  of  power 
to  the  corporation  to  enter  into  any  contract  or  obligation  essential 
to  the  transaction  of  ordinary  affairs." 

Of  course  such  a  contract  is  void  where  the  corporation  has  no 
power  to  purchase  shares  of  its  own  stock." 

The  corporation  cannot  be  a  party  to  such  an  agreement  made 
before  it  came  into  existence  or  was  authorized  to  do  business,"  and 
is  not  entitled  to  enforce  an  agreement  made  by  its  promoters  before 
that  time  unless  it  ratifies  the  same,  by  accepting  its  benefits  or  others 
wise,  after  it  comes  into  existence.  Nor  can  the  corporation  take 
advantage  of  such  a  contract  made  by  its  incorporators  as  individuals 
before  it  came  into  existence,  but  the  only  remedy  for  a  breach 
thereof  would  be  a  personal  one  against  the  offending  stockholder.** 

A  valid  agreement  of  this  character  to  which  the  corporation  is  a 
I.  fl,  19  Am.  St.  Eep.  769,  41  AH. 


Isw  is  estopped  to  deny  its  validity  as 
B.  contract.  Weiland  v.  Eogan,  177 
Mich.  626,  143  N.  W.  59B. 

In  New  England  Trust  Co.  v.  Ab- 
bott, 162  Mass.  148,  27  L.  B.  A.  271, 
38  N.  E.  432,  it  was  held  tbat,  where 
B  person  purchased  certificates  of 
stock  which  provided  that  they  were 
transferable  only  to  the  company, 
and  ftt  an  appraisal  to  be  made  by 
the  direotorH,  as  provided  in  the  by- 
laws printed  on  the  back  of  the 
certificates,  and  signed  a  receipt  there- 
for "subject  to  the  conditions  and  re- 
strictions therein  referred  to,  and  to 
the  by-laws  of  the  company  to  which  I 
agree  to  conform,"  he  was  bound  by 
the  provisions  of  the  certificates,  al' 
though  mere  by-laws  containing  such 
provisioils  would  have  been  void. 

As  to  the  validity  and  effect  of 
■neb  by-laws,  see   |  S13,  supra. 

As  to  the  effect  of  void  by-laws  as 
contracts   generally,   see    I  498,   supra. 

W  Ireland  t.  Globe  Milling  Co.,  21 


■«  BrinkerhofC-Farris  Trust  &  Sav- 
ings Co.  V.  Home  IiUmber  Co.,  118  Mo. 
447,  24  8.  W.  129. 

■7 Steele  v.  Farmers'  &  Merchants' 
Mut.  Tel.  Ass'n,  95  Ean.  580,  14S  Pae. 
661. 

SISteele  v.  Farmers'  &  Merchants' 
Mut.  Tel.  Ass'n,  93  Kan.  580,  148  Pac. 
661. 

Ab  to  the  power  of  a  corporation  to 
purchase  shares  of  its  own  stock,  see 
S  1134  et  aeq.,  supra. 

80  Ireland  v.  Globe  Milling  b  Se- 
duction Co.,  20  B.  L  190,  38  L.  B.  A. 
S99,  33  Atl.  116. 

And  see  generally  I  404,  supra. 

*0  Ireland  v.  Globe  Milling  &  Re- 
duction Co.,  20  K.  I.  190,  38  li.  B.,  A. 
299,  38  Atl.  lis. 

The  mere  act  of  the  corporation  in 
issuing  certificates  of  stock  to  a  party 
to  such  an  agreement  after  the  cor- 
poration comes  into  exbtence  does  not 
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party  will  be  speeiflcally  enforced  at  its  inatance,*^  since  to  remit  it 
to  an  action  at  law  for  damages  would  defeat  the  very  purpose  of  the 
contract  and  would  not  furnish  an  adequate  remedy.*"  And  sjmi- 
larly  gueh  an  agreement  between  stockholders  as  indlTiduals  may  be 
specifically  enforced  against  a  defaulting  stockholder  by  the  others.** 

If  the  agreement  merely  gives  the  corporation  an  option  to  take  the 
stock  or  not  as  it  chooses,  the  stockholder  cannot  compel  the  corpo- 
ration to  take  it.** 

Mandamus  will  not  lie  at  the  instance  of  one  of  two  stockholders, 
who  together  own  all  the  stock  of  the  company,  to  compel  the  other 
to  unite  with  him  in  determining  the  value  of  the  stock  in  order  to 
fix  the  price  to  be  paid  therefor  by  the  corporation  under  a  con- 
tract.*' 


§3763.  ReBtricUons  in  Btock  oertifloateg.  Where  the  right  to 
transfer  is  given  by  the  statute,  it  cannot  be  curtailed  by  recitals  in 
the  stock  certificate.** 

Provisions  in  a  certificate  reasonably  restricting  the  right  of  trans- 


amOQDt  to  a  Tatiflc&tioii  of  the  agree- 
ment.  Irelftnd  t.  Globe  Milling  ft  H«- 
dnetion  Co.,  SO  B.  I.  ISO,  38  L.  B.  A. 
29S,  38  Atl.  116. 

Ah  to  the  right  Of  a  eoTpoiation  to 
enforce  eon  tracts  made  hj  its  pro- 
moters generally,   see   1 1S2   et  aeq., 

U  New  EngUnd  Trnrt  Co.  v.  Ab- 
bott, 162  Mass.  118,  27  L.  B.  A.  271, 
38  N.  E.  432;  Weiland  v.  Hogan,  177 
Mich.  626,  143  N.  W.  099;  Blue  Uonn- 
taiii  Forest  Ass'n  t.  Borrowe,  71  N. 
H.  69,  51  Atl.  670. 

MNew  England  Tmst  Co.  v.  Ab- 
bott, 102  Mass.  148,  27  L.  B.  A.  271, 
38  N.  E.  432. 

4SIn  re  Liudsaj's  Estate,  210  Pa. 
224,  S9  Atl.  1074;  ntzaimmous  t. 
Lindaa;,  205  Pa.  79,  54  Atl.  488. 

44  An  agreement  existed  between 
Che  corporation  and  its  members  that 
if  a  member  Bhould  deiire  to-  sell  bis 
stock  he  should  caase  it  to  be  ap- 
praised by  tbe  direetors,  the  appraise- 
ment being  made  a  matter  of  duty  on 
the  part  of  the  directors  upon  re- 
qacBt  of  t,  Btockholder,  and  that  apon 


such  BppTaiiement  the  stockholder 
should  offer  the  stock  to  the  corpo- 
ration and  that  it  should  hafe  the 
option  of  accepting  or  rejecting  the 
oifer.  The  court  held  that  a  refusal 
by  the  directors  to  make  an  appraise- 
ment when  requested  by  the  stock- 
holders did  not  render  the  corporation 
liable  sines  the  directors  were  simply 
made  referees  by  the  ftgreemeot  be- 
tween the  coipoTBtion  and  a  member 
wishing  to  sell,  and  the  corporatioD 
could  not  be  deemed  bonnd  to  see  that 
the  referees  acted.  Furthermore,  the 
corporation  was  not  under  obligation 
to  buy  the  stock  unless  it  chose  so  to 
do,  and  if  it  did  not  wish  to  buy  tbo 
atoek  appraisement  thereof  would  have 
been  an  idle  ceremony.  Wbiton  v. 
Batcbelder  &  lincoln  Corporation,  179 
Mass.  169,  60  N.  E.  483. 

46  Bosenfeld  v.  Einstein,  46  N.  J.  L. 
479. 

4fl  National  Bank  of  Pacific  v.  West- 
ern Pac.  B.  Co.,  157  Cal.  573,  27  L.  B. 
A.  (N.  8.)  987,  21  Ann.  Gas.  1391,  108 
Pac.  676;  Brown  v.  Wright,  48  Utali 
633,  161  Pac.  448. 
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fer  may  be  enforced  as  a  contract  between  the  corporation  and  the 
Btoekholder.*'  But  a  provision  in  a  certificate  that  it  is  transferable 
only  to  some  person  first  approved  by  the  board  of  directors  is  void.** 
And  the  same  has  been  held  to  be  true  of  a  provision  inserted  m  a 
part  only  of  the  certificates  of  stock  prohibiting  a  transfer  without 
the  consent  of  the  president  and  board  of  directors." 

§  3764.  TrasflfOTs  to  or  bjr  directors  or  other  offlcOTs.  In  the 
absence  of  express  restrictions,  the  directors  or  other  officers  of  a 
corporation  have  the  same  right  as  any  other  person  to  take  a  trans- 
fer of  shares,  and  stockholders  have  the  same  right  to  transfer  to 
them  as  to  other  persons.  In  the  absence  of  fraud  or  breach  of  trust, 
the  transfer  has  the  same  effect  as  if  made  to  a  stranger.**  Nor  does 
the  mere  fact  that  a  stockholder  is  also  a  director  of  the  corporation 
affect  his  right  to  make  a  bona  fide  transfer  of  bis  shares.  His  right 
in  this  respect,  and  the  effect  of  the  transfer,  are  precisely  the  same 
as  in  case  of  any  other  stockholder,  provided  the  transfer  involves 
no  breach  of  his  trust  as  a  director,  and  is  not  made  fraudnlenUy.*^ 

§376S.  Transfers  to  other  corporations.  If  a  corporation  has 
authority  to  purchase  shares  in  another  corporation,  and  does  so,  the 
otbw  corporation  cannot  refuse  to  recognize  the  transfer.  In  such 
a  case,  the  rights  of  the  transferee  are  the  same  as  if  it  were  a  natu- 
ral person.**  It  is  otherwise,  however,  if  the  purchase  is  ultra  vires. 
If  a  corporation  makes  an  ultra  vires  purchase  of  stock  in  another 
corporation,  it  cannot  compel  the  latter  to  transfer  the  stock  to  it 
on  its  books,  so  as  to  entitle  it  to  vote  the  same  at  corporate  meet- 
ings.** 

*T8ee  i37Bl,  snprft.  of  the   corporate  stock  will  be   iia- 

W  Douglas    V.   Aurora  Daily  News  cossed  later.    6ee  S  386£  et  acq.,  infra. 

Co.,  160  ni.  App.  506.  Bl  Johnston  t.  Laflin,  103  U.  B.  800, 

**"Tho   element   of   mutuality   was  20  L.   Ed.   532;   Johnson   v.   Laflin,   5 

wanting   and    the   restriction   clwmed  Dii]_  ^s,  Fed.  Caa.  No.  7,393;  Trisconi 

was  an  arbitrary  one  having  no  force  ^    Winship,   43   La.   Ann.   45,  26  Am. 

as  a  contract."     Finch   v.   Macoupin  gj    j^         j^j.   g^         ^^  Littledale,   9 

Telephone  &  Telegraph   Co.,  146  El.  pj,    ^^^    gg^.   aa^^^^.,  Caae,  5  uh. 

■*«'t,^^^  ^.t:,,     ^  o.    .  r.      me      ApP-  559;  In  re  Cawley,  42  Oh.  Div. 

W  Hooker  v.  Midland  Steel  Co.,  215         " 

HI.  444,  106  Am.  St.  Eep.  170,  74  N. 

E.  445;  FarmeM'  &  Merchants'  Bank  "S^"  '3758  et  seq.,  supra. 

V.  Wasson,  4ft  Iowa  338,  30  Am.  Eep.  ^  '"  ">«  "K*"*  «'  corporations  to 

398;  Walsh  v.  Goulden,  130  Mich.  531,  "^qo'™  ""d   hold  .stock  in   other   cor- 

90  N.  W.  406.  porations,  see  1 1116  et  seq,,  snpra. 

The  qnestion  of  fraud  by  a  corpo-  MMilbank  v.  New  York,  L.  E.  & 

rate  officer  in  buying  or  selling  shares  W.  B.  Co.,  64  How.  Pr.  (N.  Y.)  20; 
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§  3766.  Tratufers  after  dissolution  of  the  corporation  or  pendijis 
liq[md&tion.  After  a  corporation  has  been  dissolved  by  expira- 
tion of  its  charter,  by  the  judgment  or  decree  of  a.  court  or  otherwise, 
the  stockholders  have  not  the  same  power  to  transfer  the  legal  title  to 
their  shares  as  before  the  dissolution,  for  their  position  is  very  dif- 
ferent. After  the  dissolution  of  the  corporation,  their  only  right  is 
an  equitable  right  to  share  in  the  assets  of  the  corporation  after  the 
payment  of  hia  debts  'and  after  they  have  paid  or  been  charged  with 
any  indebtedness  which  may  have  been  due  from  them  to  the  corpo- 
ration. This  equitable  right  may  be  assigned,  but  in  such  a  case  the 
assignee  acquires  no  greater  or  different  rights  than  the  assignor. 
He  does  not  acquire  a  legal  title  to  the  shares,  as  in  the  ease  of  a 
transfer  before  dissolution.'* 

The  owner  of  stock  in  an  insolvent  corporation  in  process  of  liq- 
uidation may  transfer  the  same  to  whomsoever  he  pleases,  for  while 
such  stock  may  possess  little,  if  any,  intrinsic  value,  it  is  neverthe- 
less still  property,  and  its  transfer  carries  with  it  whatever  rights 
would  accrue  to  the  original  owner."  But  such  transfer  does  not 
always  relieve  the  transferrer  from  liability  for  his  proportionate 
share  of  the  corporate  debts." 

XIX.  EFFECT  OP  TRANSFER 
§  3767.  Scope  of  sttbdivision.     Some  matters  involving  the  effect 

of  a  transfer  of  shares  on  the  rights  and  liabilities  of  the  transferrer 
and  transferee  have  already  been  considered ;  as,  for  example,  the 
right  to  dividends  as  between  the  transferrer  and  transferee,'''  the 
effect  of  a  transfer  on  the  right  of  the  corporation  to  set  off  dividends 
against  debts  due  to  it  from  the  transferrer,"'  and  that  the  transferee 
of  stock  sold  after  a  vote  to  increase  the  capital  stock  of  the  corpo- 
ration acquires  the  right,  incident  to  the  shares,  to  a  preference  in 
subscribing  for  or  purchasing  a  proportionate  amount  of  the  new 

Franklin   Bank   v.   Commercial  Bank,  (X.  S.)  551,  111  Am.  fit.  Rep.  63T,  62 

36  Ohio  6t.  350,  38   Am.  Sep.  594.  Atl.  971. 

See  aho  §1573,  BUpra.  S4  James  v.  Woodruff,  10  Paige  (N. 

Though  a  national  bank  bas  no  an-  y.)  541,  aEE'd  2  Den.  (N.  Y.)  574. 

thority  to  inVBHt  its  tunda  in  the  stock  gee  aUo  the  ehaptai          ~     " 

o(  other  eorporations,  where  stock  is  i,iaao,ution  and  Windi 

assigned   to  it  a^  collateral  security  « People  v.  Calif orn 

for  a  loan  and  it  acquires  title  thereto  .    Tru>it  Ca     IS  Col 

for   foreclosure   of   its   lien,  it   is   en-  '' 
titled  to  have  the  same  transferred  to 

it  on  the  corporate  books.     Westmin-  "  ^"^  '"""i-  ^^^'  ' 

8ter  Nat.  Bank  v.  New  England  Elec-  "See  I  3700  et  seq., 

trical  Works,  73  N.  H.  465,  3  L.  E.  A.  68  See  %  3697  et  seq. 
6271 
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stock.'*  The  right  of  a  transferee  to  sue  to  set  aside  ultra  vires 
transactions  or  to  obtain  redress  for  the  conversion  of  corporate 
assets  will  be  considered  in  connection  with  the  subject  of  stock- 
holders' suits;"  and  the  ri^t  of  a  transferee  to  have  the  transfer 
registered  on  the  corporate  books  and  a  new  certificate  issued  to  him 
in  connection  with  the  subject  of  the  registration  of  transfers.'* 

§  3768.  Qeneral  princdpleg.  As  a  general  rule  a  valid  transfer  of 
shares,  when  completed,  substitutes  the  transferee  for  the  transferrer 
as  a  stockholder  in  the  corporation  with  respect  both  to  rights  and  to 
liabUities.  The  transferrer  ceases  to  be  a  stockholder,  and  neither 
has  any  further  rights,  nor  is  subject  to  any  further  liabilities,  as 
such.""  The  transferee  comes  in  and  takes  his  place.  He  is  vested 
by  substitution  with  all  the  rights  of  the  transferrer  in  the  stock," 
and  holds  it  on  the  same  conditions  and  subject  to  the  same  liabilities 
and  obligations,^  and  to  the  same  equities,  as  did  the  transferrer 


W  See  i  34S!  et  eeq.,  supra. 

Wgee  §4060,  infra. 
(     <i  See  S  3S16,  infra. 

M  Whitney  v.  Butler,  118  U.  8.  855, 
30  L.  Ed.  266;  Parker  v.  Bethel  Hotel 
Co.,  98  Tenn.  252,  31  L.  E.  A.  706,  34 
8.  W.  209;  West  Nashville  Planing- 
Mil!  Co.  V.  Nashville  Sav.  Bank,  88 
Tenn.  252,  6  Am.  8t.  Bep.  S35,  6  8. 
W.  340;  Stewart  v.  Walla  Walla  Prtg. 
A  Pub.  Co.,  1  Wash.  521,  20  Pae.  605. 

«S  United  Statu.  Oampbell  v. 
AJmerican  Alkili  Co.,  125  Fed.  207, 
aff'g  113  Pod.  398. 

OaUfomlo.  Perkins  v.  Cowles,  157 
Cal.  625,  30  L.  B.  A.  (N.  8.)  383,  137 
Am.  St.  Eep.  158,  108  Pac.  711;  O'Dea 
V.  Hollywood  Cemetery  Ass'n,  154  Cal. 
53,  97  Pac.  1. 

New  Toik.  Johnson  t.  TJuderhlll, 
52  N.  T.  203;  Clark  v.  Bankers'  Trust 
Co.,  99  Misc.  300,  163  N.  T.  Supp.  74ft. 

Tenuenee.  Parker  v.  Bethel  Hotel 
Co.,  B6  Tenn.  £52,  31  L.  E.  A.  706, 
34  B.  W.  209;  West  Nashville  Plan- 
ing'MiU  Co.  v.  Nashville  Sav.  Bank, 
86  Tenn.  252,  6  Am.  8t.  Bep.  835,  6  S. 
W.  340. 

Wublngton.  Stewart  v.  Walla 
Walla  Prtg.  &  Pub.  Co.,  1  Wash,  531, 
20  Pae.  605. 


M  United  States.  Campbell  v. 
American  Alkili  Co.,  125  Fed.  207, 
aff'g  113  Fed.  398. 

Oallfomia.  Perkins  v,  Cowles,  157 
Cal.  625,  30  L.  E.  A.  (N.  8.)  283,  137 
Am.  St.  Bep.  158,  108  Pac.  711;  O'Dea 
V.  Hollywood  Cemetery  Ass'n,  1S4 
Cal.  53,  97  Pac.  1;  Visalia  &  T.  B.  Go. 
V.  Hyde,  110  Cal.  632,  52  Am.  6t.  Eep. 
136,  43  Pac.  10. 

Oonnectlcnt.  Hartford  &  N.  H.  B. 
Co,  V,  Boorman,  12  Conn.  530. 

Delaware.  Trustees  of  Mut.  Loan 
Ass'n  V.  Parsons,  3  Boyce  131,  80  Atl. 
1062. 

Sentnt^.  Corbin  Banking  Co.  v. 
Mitchell,  141  Ky.  172,  31  L.  B.  A.  (N. 
a.)  446,  132  8.  W.  426. 

Mail^aiid.  Bend  v.  Susqnehanna 
Bridge  ft  Bank  Co.,  6  Horr.  &  J.  128, 
14  Am.  Dec.  261. 

New  Toik.  Johnson  v,  Undeihill, 
52  N.  Y.  203;  Eichards  v.  Bobtn,  86 
Misc.  528,  148  N.  Y.  Snpp.  822. 

TanoeeBee.  West  Nashville  Ptan- 
ing-Mill  Co.  V.  Nashville  Sav.  Bank, 
86  Tenn.  252,  6  Am.  6t.  Bep.  835,  6 
8.  W.  340. 

Vennout.  Lafoantain  t  Woolson 
Co.   V.   Brown,   101   Atl.   36. 

-Wuhlngton.  Stewart  v.  Walla 
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prior  to  the  transfer."  "The  geaeral  rale  concerning  the  effect  of 
the  transfer  of  shares  in  a  corporation  ie  that  such  transfer  operates 
as  a  novation  of  the  contract  of  membership.  The  transferrer  ceases 
to  he  a  shareholder,  and  the  transferee  becomes  one.  The  first  is 
ordinarily  relieved  from  all  further  liability  to  contribnte  capital, 
and  loses  all  right  to  participate  in  the  further  profit  or  management; 
the  transferee  takes  the  place  of  the  retiring  member,  and  by  impli- 
cation assumes  all  the  obligations  which  rested  upon  the  former 
holder  as  a  member  of  the  company,  and  ordinarily  becomes  liable 
for  calls  to  the  same  extent  as  the  former  owner  before  the  transfer 
was  made.  Assuming  the  burdens,  he  becomes  likewise  entitled  to 
all  the  benefits  attaching  to  owner^ip  of  the  shares.  In  the  absence 
of  charter  provisions  or  statutory  regulations,  this  general  rule  is 
almost  universally  recognized."**  But  the.  obligations  incurred  by 
a  registered  shareholder  can  only  be  discharged  by  a  novation,  accom- 
plished through  the  substitution  of  another  in  his  place  occupying 
the  same  relation,  and  that  requires  the  consent  of  the  party  to  be 
substituted." 


Walla  PrtR.  t  Pnb-  Co,,  1  Wash.  621, 
20  Pac,  605. 

' '  The  parehaaer  takes  the  sto«k 
with  all  its  ineideutB."  Lafoontain  k 
Woobon  Co,  T.  Brown,  —  Vt.  — ,  101 
Atl.  36. 

"The  vendee  dosB,  in  all  cases  of 
ule  and  transfer  to  him^  take  the 
•hares  with  «  right  to  all  the  beneQts 
attached  to  or  growing  ont  of  them; 
and  this  from  the  mere  fact  of  the 
sale  aod  transfer.  And  so,  from  the 
same  fact,  be  takes  tbeni  sobjeet  to 
all  the  burdens  and  liabilities  grow- 
'ing  out  of  them."  Johnson  v.  Undet- 
hill,  62  N.  Y.  203. 

"After  aAsignment  the  assignees 
hold  the  shares  on  the  same  eondi- 
tioDS,  and  aie  snbjeet  to  the  same 
rales  and  orders  as  the  original  sub- 
scribers, and  are  to  all  intents  and 
purposes  substituted  in  the  places  of 
the  original  subscribe  ri. "  Hudders- 
fleld  Canal  Co.  t.  Buckley,  7  T.  B.  36, 
(Quoted  with  approval  in  Hartford  ft 
tf.  E.  B.  Co.  T.  Boormau,  12  Conn. 
S30. 


"Kent  V.  Qnicksilver  Min.  Co.,  78 
N,  Y.  159,  188. 

An  assignee  of  stock  takes  it  har- 
dened with  any  equities  existing  as  to 
it  in  the  hands  of  his  assignor,  and 
hence  is  bound  by  an  agreement  of 
the  latter  relative  to  the  issuance  of 
preferred  stock.  In  re  Seneca  Oil 
Co.,  153  N.  r.  App.  Div.  594,  138  N. 
T.  Supp.  78,  aff'd  208  N.  T.  545,  101 
N.  E  1121. 

A  purchaser  of  stock,  who  has 
knowledge  of  an  agreement  between 
the  seller  and  the  other  stockholders 
looking  to  the  consolidation  of  the 
corporation  with  another  one,  takes 
the  stock  cum  onere,  and  is  bodnd  by 
such  agreement.  Senn  v.  Union  Pre- 
mium &  Mercantile  Co.,  115  Mo.  App. 
685,  B2  a.  W.  607. 

MWest  Nashville  Planing-MUl  Co. 
V.  Nashville  Sav.  Bank,  86  Teuu.  252, 
6  Am.  St.  Bep.  835,  0  a  W.  340. 

nSussell  V.  Easterbrook,  71  Conn. 
50,  40  Atl.  90S. 
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§  3769.  Liabili^  for  calls— Oenoid  rnles.  The  liability  for  calls 
after  a  transfer  of  stock  depends  upon  the  law  of  the  state  in  which 
the  corporation  is  located,  and  not  upon  the  law  of  the  state  in  which 
the  stockholder  may  reside,  and  in  which  an  action  for  a  call  may  be 
brought." 

Since  a  valid  and  complete  transfer  of  shares  operates  as  a  nova- 
tion of  the  contract  of  membeiBhip,  and  substitutes  the  transferee  for 
the  transferrer  as  a  stockholder,  it  is  well  settled  in  most  jurisdic- 
tions, in  the  absence  of  express  provision  to  the  contrary,"  and  where 
the  transfer  has  been  registered  on  the  books  of  the  company,  if  such 
registry  is  required,"™  that  a  transferee  of  shares  not  issued  as  full 
paid  '^  is  liable  on  implied  contract  for  all  future  ealla  thereon,  both 
to  the  corporation  and  to  its  creditors,  but  is  not  liable  on  calls  made 
prior  to  the  transfer,  although  not  payable  until  afterwards;  and 
the  transferrer  is  liable  for  calls  made  prior  to  the  transfer,  but  not 
for  calls  made  afterwards.™    "The  transferee  is  vested,  by  substi- 


■•See  S3777,  Intra. 

88  See  S37T0,  infra. 

TO  See  I37S8  et  aeq.,  infra. 

Tl  See  S  3771,  infra. 

7S  United  States.  Pullman  v.  Up- 
ton, 96  U.  a.  328,  24  L.  Ed.  818;  Web- 
Bter  T.  Upton,  01  U.  S.  65,  23  L.  Ed. 
3S4;  Morris  v.  Dunbar,  177  Fed.  159; 
Campbell  t.  American  Alkili  Co.,  12S 
Fed.  307,  aff'g  113  Fed.  39S;  Glenn  v. 
Porter,  73  Fed.  275;  Upton  v.  Bnm- 
liam,  a  Bisa.  520,  Fed.  Cas.  No.  16,799; 
Upton  V.  Burnham,  3  Biaa.  431,  Fed. 
Cas.  No.  16,798. 

Alabama.  Allen  v.  Montgomery  B. 
Co.,  11  Ala.  437. 

Oalifomla.  Perkins  v.  Cowlea,  157 
Cal.  625,  30  L.  E.  A.  {N.  S.)  283,  137 
Am.  St.  Eep.  158,  108  Pac.  711;  O'Dea 
V.  Hollywood  Cemetery  Asg'n,  154  Cal. 
53,  07  Pae.  1;  Visalia  ft  T.  K.  Co.  v. 
Hyde,  110  Cat.  632,  52  Am.  St.  Bep. 
136,  43  Pac.  10;  People's  Home  Sav. 
Bank  v.  Bauer,  2  Cal.  App.  445,  84 
Pac.  329;  People's  Home  Sav.  Bank  v. 
Sadler,  1  Cal.  App.  189,  81  Pac,  1029. 
See  also  People's  Home  Sav.  Bank  v. 
Eickard,  139  "Cai.  285,  73  Pac.  858. 

Oomwctlciit.  Hartford  ft  N.  H.  B. 
Co.  v.  Boorman,  12  Conn.  530. 
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Iowa.  Wishard  v.  Hansen,  99  Iowa 
307,  61  Am.  St.  Kep.  238,  68  N.  W. 
691;  Calnmet  Paper  Co.  v.  Stolls  Inv. 
Co.,  96  Iowa  147,  59  Am.  St.  Eep.  362, 
64  N.  W.  782. 

Kansas.  Wicbita  Union  Terminal 
R.  Co.  V.  Eansaa  City,  M.  ft  O.  B. 
Co.,  100  Kan.  83,  163  Pac.  1067. 

IiOnidana.  Haynes  v.  Palmer,  13 
La,  Ann.  240;  Union  Bank  of  Louisi- 
ana V.  Desban,  2  Bob.  486. 

Marj'laiid.  Brant  v.  Ehlen,  59  Md. 
1;  Hall  V.  United  SUtes  Ins.  Co.  of 
Baltimore,  5  Gill  484;  Bend  v.  Sus- 
quehanna Bridge  &  Bank  Co.,  6  Harr. 
&  J.  128,  14  Am.  Deo.  261. 

MidHgan.  Merrimac  MiI^  Co.  v. 
Bagley,  14  Mich.  501. 

Ulasonri  Miller  v.  Qreat  Republic 
Ids.  Co,,  50  Mo.  55;  Choutean  Spring 
Co.  V.  Harris,  20  Mo.  382;  Dain  Mfg. 
Co.  V.  Trumbull  Seed  Co.,  95  Mo.  App. 
144,  68  a.  W.   951. 

Kew  Tork.  Signa  Iron  Co.  v. 
Brown,  171  N.  T.  488,  M  N.  E.  194, 
aff'g  58  App.  Div.  436,  69  N,  Y.  Snpp. 
295;  Bochester  ft  K.  F.  land  Co.  v. 
Raymond,  158  N.  T.  S76,  47  L.  B.  A. 
6274 
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tation,  with  the  rights  of  the  transferrer  to  the  stock,  but  g 

also  corresponding  obligations.     Because  the  transferrer  ceases  to 

have  a  voice  in  the  management  of  the  company,  and  has  no  longer 


216,  53  N.  B,  50r,  aS'g  4  App.  Dlv. 
600,  39  N.  T.  S«pp.  145;  Billings  v. 
Robinaou,  M  N.  Y.  41S;  Igbam  t. 
Buckiaghftm,  49  N.  Y.  £16;  Schenee- 
tadjr  tc  a.  Plauk  Boad  Co.  v. 
Thatcher,  11  N.  Y.  102;  Cole  v.  Eyan, 
52  Barb.  168;  Cowles  v.  Cromwell,  25 
Barb.  413;  Hann  v.  Ourrie,  2  Barb. 
294. 

Sontli  Carolina.  Efird  v.  Piedmont 
Land  Improvement  &  luTestment  Co., 
55  8.  C.  7ft,  32  e.  E.  758,  897, 

Tatmesaee.  West  Naahville  Plan- 
ing-Uill  Co.  y.  Nashville  Sav.  Bank, 
86  Tenn.  252,  6  Am.  St.  Bep.  835,  6  8. 
W.  340;  Jaekaon  v.  SUgo,  M.  &  M. 
Co.,  1  Lea  210. 

Tazaa.  Co!a  v.  Adams,  19  Tex.  Civ. 
App.  507,  4B  S.  W.  1052. 

WasUnston.  Stewart  v.  Walla 
Walla  Prtg.  ft  Pub.  Co.,  1  Wash.  521, 
20  Pac.  605. 

Wlsconsla.  Whitewater  Tile  & 
Pressed  Brick  Mfg.  Co.  v.  Baker,  142 
Wis.  420,  125  N.  W.  B84. 

Englaiid.  HarriBoo's  Case,  6  Cfa. 
App.  286;  Gilbert's  Case,  5  Ch.  App. 
559;  Weston's  Case,  4  Ch.  App,  20; 
Murraj  v.  Bash,  L.  B.  6  H.  L.  37; 
Huddersfield  Canal  Co.  v.  Buckley,  7 
T.  E.  36. 

"The  reasons  for  imbjecting  the 
original  Bubscribers  to  personal  lia- 
bility apply  with  equal  force  to  those 
who  become  stockholders  by  purchase. 
The  relation  of  a  stockholder  and  com- 
pany exists.  A  privity  between  them 
is  created."  Hartford  Sc  N.  H.  K.  Co. 
V.  Boorman,  12  Conn.  530,  quoted  with 
approval  in  Visalia  £  T.  B.  Co.  v. 
Hyde,  110  Cal.  632,  52  Am.  St.  Bep. 
136,  43  Pac.  10. 

"If  the  law  implies  a  promise  by 
the  original  holders  or  subscribers  to 
pay  the  full  par  value  when  it  may  be 
called,  it  follows  that  an  assignee  of 


stock,  when  he  has  come  into  privity 
with  the  company  by  having  stock 
transferred  to  him  on  the  company's 
books,  is  equally  liable.  The  same 
reasons  exist  for  implying  a  promise 
by  him  as  exists  for  raising  up  a 
promise  by  his  assignor.  And  such  Is 
the  law  as  laid  down  by  the  text- 
writers  generally,  and  by  many  deci- 
sions of  the  courts.  ■  •  "We 
think,  therefore,  the  transferee  of 
stock  In  an  incorporated  company  is 
liable  for  calls  mada  after  he  has 
been  accepted  by  the  company  as  a 
stockholder,  and  his  name  has  been  -- 
registered  on  the  stock  books  as  a 
corporator;  and,  being  thus  liable, 
there  Is  an  implied  promise  that  he 
will  pay  calls  made  while  he  contin- 
nee  the  owner."  Webster  v.  Upton,' 
91  U.  B.  65,  23  Lv  Ed.  384,  quoted  in 
part  with  approval  in  Sigua  Iron  Co. 
V.  Brown,  171  N.  T.  488,  64  N.  B. 
194,  aff'g  58  N.  Y,  App.  Div.  436,  69 
N.  Y.  Supp.  295;  Stewart  v.  Waila 
Walla  Prtg.  ft  Pub.  Co.,  1  Wash.  521, 
20  Pac.  605. 

Where  a  person  takes  a  transfer  of 
shares,  and  is  registered  as  owner 
on  the  books  of  the  corporation,  he 
cannot  avoid  liability  for  the  balance 
due  on  the  shares,  in  an  action  by  the 
corporation  or  its  receiver,  by  showing 
that  another  is  the  equitable  owner 
of  the  shares,  even  though  the  corpo- 
ration may  have  bad  notice  thereof. 
Rossell  V.  Eaaterbrook,  71  Conn.  50, 
40  Atl.  905. 

A  purchaser  who  has  the  stock 
transferred  to  himself  on  the  corpo- 
rate books  cannot  escape  liability  for 
an  aasessment  by  transferring  the 
shares  after  such  assessment  is  made. 
Visalia  A  T.  B.  Co.  v.  Hyde,  110  Cal. 
S32,  52  Am.  St.  Bep.  136,  43  Pac.  10. 

This  mle  applies  only  where  there 
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any  Interest  or  ownership  in  the  property,  he  is  freed  from  further 
liability,  and  the  transferee  is  snbstituted  and  subjected  to  future 


are  no  special  provisioiiB  making  the 
original  subscribers  liable  for  the 
amount  of  their  subscriptions  not- 
withstanding a.  transfer.  Where  there 
are  each  proviBions  thej  muBt  be  given 
effect.  Bocheater  ft  E.  T.  Land  Co. 
V.  Eaymond,  158  N.  T.  578,  47  L.  E. 

A.  246,  53  N.  E.  607,  hSl'g  4  N.  T. 
App.  Div.  600,  39  N.  T.  Sopp.  145. 

Fomarly  this  doctrine  wab  not  rec- 
ognized in  FenuByivania,  bnt  it  was 
held  that,  in  the  absence  of  express 
agreement  to  the  contrary,  or  a  re- 
lease by  the  corporation,  an  original 
subscriber  for  shares,  notwithstanding 
a  bona  fide  transfer  of  the  same  to  a 
responsible  party,  remained  liable  for 
the  full  amount  of  his  subscription, 
even  thongh  the  corporation  expressly 
consented  to  the  transferj  and  that 
'  tbe  transferee  did  not  assume  any  lia- 
bility, even  for  future  calla,  unless 
Bach  liability  was  expressly  imposed 
by  the  charter  or  general  law,  or  aa- 
Buroed  by  an  express  agreement  with 
the  corporation.  Unless  liability  was 
thOB  imposed  or  assumed,  tho  only 
remedy  of  the  corporation  was  held 
to  be  by  an  action  against  the  orig- 
inal subscriber,  or  by  forfeiture  or 
sale  of  the  shares  for  nonpayment  of 
aaseBsments,  when  such  a  remedy  was 
given  by  the  charter  or  by  statute,  as 
hereinbefore  explained.  MesBerBmitb 
V.  Sharon  Sav.  Bank,  96  Fa.  St.  410; 
PrsJiks  Oil  Co.  V,  MeCleary,  63  Pa.  St. 
317;  Palmar  v.  Ridge  Min.  Co.,  34 
Pa.  St.  883;  Qraft  v.  Pittsburgh  &,  6. 
E.  Co.,  31  Pa.  St.  488;  Pittsburgh  ft 
C.  E.  Co.  V.  Clarke  ft  Thaw,  29  Pa.  St. 
146;    Everhart    v.   Westchester    ft    P. 

B.  Co.,  28  Pa.  Bt.  339;  Delaware  &  S. 
Canal  Navigation  v.  Sansom,  1  Binn. 
(Fa.)  70.  See  also  MorrlB  v.  Dun- 
bar, 177  Fed.  159. 

Tbe  caae  of  Merriniac  Uin.  Co.  v. 
Levy,  S4  Pa.  St.  227,  93  Am.  Dec. 


697,  is  sometimes  cited  as  laying  down 
a  different  rule;  bnt  in  this  ease  the 
court  merely  followed  tbe  decisions 
of  another  Btate,  in  which  the  corpo- 
ration was  located.  See  Franks  Oil 
Co.  V.  McClesry,  63  Pa.  St.  317,  319. 

In  Bell's  Appeal,  115  Pa.  St.  8S,  3 
Aim.  St.  Bep.  532,  8  Atl.  177,  these 
decisions  were  di8tiuguiah<ed  and  lim- 
ited, and  a  transferee  of  shares  was 
held  liable,  as  upon  implied  contract, 
for  calls  made  upon  the  Bharea  after 
the  transfer  for  the  purpose  of  paying 
the  debts  of  an  insolvent  corporation. 
See  also  Citizens'  ft  Uiners'  Sav. 
Bank  ft  Trust  Co.  v.  OilleBpie,  US  Fa. 
St.  564,  9  Atl.  73;  In  re  Lane's  Ap- 
peal, 105  Pa.  St.  49,  51  Am.  Hep.  166, 
to  the  same  effect. 

In  Morris  v.  Dunbar,  177  Fed.  159, 
it  is  said  that  "while  these  eases  de- 
clare that  the  transferee  of  stock  of 
an  insolvent  corporation  must  pay  a 
pro  rata  share  of  the  unpaid  capital 
for  the  beneSt  of  the  corporation's 
creditors,  they  do  not  hold  that  tbe 
original  subscriber  for  such  stock  does 
not  also  remain  liable  on  his  contract 
of   subscription." 

In  Mnletter  v.  Acetylene  Light, 
Heat  ft  Power  Co.,  215  Fa.  St.  86, 
64  Atl.  429,  it  was  held  that  the  orig- 
inal subscribers  could  not  be  held 
liable  for  aBsesBments  made  after  tbe 
transfer,  where  all  instalments  had 
been  paid  at  the  time  of  tbe  trans- 
fer and  the  transferees  had  been  ac- 
cepted by  the  company  as  sharehold- 
ers, citing  Lane's  Appeal,  supra. 

The  General  Bailroad  Law  of  1849 
provided  that  the  assignee  of  Bbares 
in  railroad  companies  should  take 
them  subject  to  all  the  liabilitiea,  con- 
ditions and  penalties  incident  thereto, 
in  tbe  same  manner  aa  the  original 
aubacriber  would  have  been,  and  it 
was  held  that  under  this  provision  the 
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r^  by  tlie  corporation  for  further  aid  to  carry  on  it«  bnaineBs  and 
^U    xts  corporate  ends."" 

I'fae  liability  as  between  the  transferrer  and  the  transferee  is  fixed 
°y  th^  date  of  the  call  rather  than  the  date  when  it  becomes  pay- 
*~'®-  So  the  transferrer  is  liable  for  a  call  made  prior  to  the  date 
^  tix^  transfer  though  by  its  terms  it  is  not  payable  until  after- 
^^**"<ia_''*  And  it  has  been  held  that  it  is  sufficient  to  show  that  the 
iraHs:p^^reg  purchased  the  stock  and  that  a  certificate  therefor  was 
^^^*^A  to  him  on  the  day  that  the  assessment  sought  to  be  enforced 
*^^*-**.^-t  him  was  made,  since  it  cannot  be  presumed  that  the  aasess- 
^*     "was  made  a  fraction  of  a  day  prior  to  the  purehase.'" 

*t^     transferee  cannot  escape  liability  for  the  amount  of  a  call 

^Xa.^fl  it  was  made  to  meet  obli^tions  incurred  before  the  transfer," 

^    ^  li-as  been  held  that  where  stock  is  sold  to  pay  a  delinquent  assess- 

^j  ^'t     the  purchaser  takes  merely  the  title  of  the  delinquent  stock- 

w  "^s*",  and  takes  it  subject  to  liability  for  the  unpaid  subscription ; " 

"tliere  is  authority  to  the  contrary.™ 

»L  "^*i  agreement  by  the  seller  of  stock,  in  the  contract  of  sale,  to  pay 

^  '-■ft.W  on  the  stock  when  made,  is  not  for  the  benefit  of  the  corpora- 

^Ott,  and  it  cannot  sue  thereon™    Especially  is  the  transferee  liable 

to  pay  calls  where  he  has  expressly  agreed  with  the  corporation  to 

pay  them,*"  or  where  he  has  paid  previous  calls  made  after  the  trans- 

ucdpiee  takei  subject  to  all  unpaid  Cal.  632,  52  Am.  St.  Bep.  136,  43  Pao. 

instalmente,    wbathar    called    at    the  10. 

time  of  his  purchase  or  not.    Com.  t.  TTO'Dea    t.    Hollywood    Cemetery 

Lehigh  Ave.  By.  Co.,  129  Pa.  St.  405,  Aw'n,  154  Cal.  53,  97  Pac.  1. 

6  L.  B.  A.  367,  18  Atl.  414,  498.  7»A  pnrehwier  of  stock  and  prop- 

The  effect  of  the  Act  of  Jnne  24,  erty  mortgaged  to  secure  the  subBcrip- 

1805  (P.  L.  258),  is  to  change  the  for-  tion  thereof  at  a  judicial  sale  to  en- 

moT  rale  and  to  relieve  the  transfer-  force  unpaid  calls  is  not  liable  for  a 


rer  from  liability  in  all  eases,  pro-  balance  remaining  due. 

Tided  the  tianafer  k  made  in  good  Thomson,  46  La.   Ann.  1074,  IS   So. 

faith.    Morris  v.  Dunbar,  177  Fed.  159,  379. 

n  Campbell  v.  American  Alkili  Co.,  7»  Crown  Slate  Co.  t.  Allen,  199  Pa. 

125  Fed.  207,  aff'g  113  Fed.  398.  239,  4a  Atl.  96S. 

V4  Campbell      v.      American     Alkili  M  A  transferee  of  stock  who  signs  a  ' 

Co.,  125  Fed.  207,  aff'g  113  Fed.  398.  paper  purporting  to    be  an    original 

nSan     Gabriel    Valley     Land     k  subscription,  and  expressly  agrees  to 

"Water  Co.  t.  Dennis,  99  Cal.  xix,  34  ]ny    the   amount    subscribed    as    the 

Pac.  441.  board  of  directors  may  order,  assumea 

Thia  is  particularly  tmo  where  the  the   liability   of  the   original    stock- 

parcbaser   paid   a  portion   of   the   as-  holder,   and   is  liable  for   the  amount 

aessment  and  requested  time  in  which  unpaid    on    the    stock.      Citizens'    & 

to  pay  the  balance.     Id.  Miners'  Sav.  Bank  ft  Trust  Co.  t.  Qil- 

nViaaUa  &  T.  B.  Co.  v.  Hyde,  110  lespie,  llfi  Pa.  St.  564,  9  Atl.  73. 
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fer  of  the  stock  to  him  on  the  books  of  the  company,"  or  where  he 
pays  a  portion  of  the  amount  called  for  and  asks  for  further  time  in 
which  to  pay  the  balance," 

As  was  shown  in  a  former  chapter,  it  ia  held  in  a  few  states  that, 
where  a  statute  allows  a  corporation  to  forfeit  shares  for  nonpayment 
.  of  assessments,  the  law  does  not  imply  a  promise  to  pay,  so  as  to 
render  a  subscriber  liable  to  an  action,  but  that,  to  support  an  action, 
there  must  be  an  express  promise.  And  in  these  jurisdictions,  no 
promise  on  the  part  of  a  transferee  would  be  implied.**  But  even 
under  this  rule  an  express  promise  by  the  subscriber  to  pay  all  assess- 
ments on  his  shares  does  not  bind  him  to  pay  sums  assessed  after  he 
has  transferred  his  shares  to  another,  and  he  does  not  become  liable 
for  such  assessments  by  subsequently  repurchasing  the  same  shares.** 

In  order  that  a  stockholder  may  be  released  from  liability  for 
calls  on  his  shares  after  he  has  transferred  the  same,  the  transfer 
must  be  bona  fide.**  He  is  not  released  by  an  assignment  to  a 
fictitious  person."  And  when  the  corporation  is  insolvent,  a  transfer, 
in  order  that  it  may  release  the  transferrer  from  liability  to  or  for 
the  benefit  of  creditors  for  a  balance  due  on  the  stock,  or  even  to  the 
corporation,  must  be  made  to  a  person  who  is  legally  capable  of 
assuming  liability,  and,  by  the  weight  of  authority,  who  is  financially 
responsible,  or  at  least  apparently  so." 

A  stockholder  cannot  escape  liability  by  transferring  his  stock  to 
a  third  person  without  the  letter's  knowledge  or  consent."  And  the 
transferrer  also  remains  liable  where  the  stock  has  never  been  de- 
livered to  the  transferee  and  the  latter  refuses  to  accept  it  and  notifies 
the  corporation  not  to  transfer  it  to  him  on  the  books,  although  he 
thereby  becomes  liable  to  the  transferrer  in  damages  for  breach  of 
contract." 

■1  Si^a  Iron  Co.  v.  Brown,  171  N.  mere  nnllity.     It  transferred  no  right 

T.  48S,  S4  N.  E.  194,  aff'g  53  N.  Y.  simplj    because    there    was    no    real 

App.  Div.  436,  S9  N.  Y.  Supp.  295.  person    to    receive    it   on   ita  paesin; 

U8an  Oabriel  Vallej  Land  &  Water  from  tbe  original  proprietor.    AsBum- 

Go.  V.  Dennis,  99  Cal.  ziz,  34  Fac.  441.  ing  it  to  be  sufficient  evidence  of  an 

tS  See  I  658,  sapra.  abandonment,   it    still    does   not   help 

M  Franklin  Glass  Co.  v.  Alexander,  the  defendant,  for  an  individual  can- 

2  N.  H.  380,  9  Am.  Dec.  92.  not   releHse   himself  from   the  obliga- 

WHochester   &  K.  F.   land   Co.   v.  tion  of  a  contract  against  the  consent 

Hayraond,  158  N.  Y.  576,  47  L.  E.  A.  of   the   obligee;   and   the   defendant's 

246,  53  N.  E.  507,  aff'g  i  N.  T.  App.  subscription   to  the  capital  stock  of 

Div.  600,  39  N.  Y.  Supp.  145,  the  plaintiff  is  a  contract," 

M  Mushingum   Valley  Turnpilte  Co.  *7  See  subd.  sxxm,  infra. 

V.   Ward,    13   Ohio   120,   42    Am.   Dec.  M  Rider  v.  Morrison,  54  Md.  429. 

191.     It  was  said  in  this  case:     "The  aBBusaell  v.   Easterbrook,  71  Conn, 

essignment  to  a  fictitious  person  is  a  50,  40  Atl.  905. 
6278 
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A  director  who  fraudulently  procures  stock  to  be  issued  to  himself 
in  excess  of  the  number  of  shares  for  which  he  has  subscribed  may 
be  held  liable  for  the  par  value  of  the  excess  shares  although  be  has 
sold  them.^ 

If  a  ccffporation  allows  a  person  to  Tcmsin  on  its  books  as  s  stock- 
holder, to  vote  the  stock,  and  continue  as  an  officer,  after  the  stock  has 
been  sold  to  him,  or  under  an  execution  against  him,  it  will  be 
estopped  to  deny  that  he  owns  the  stock,  and  to  sue  the  purchaser 
to  recover  an  assessment  thereon.'^  And  similarly  where  it  ratifies 
a  sale  by  canceling  the  certificate  issued  to  the  seller  and  issuing 
a  new  one  to  the  purchaser,  and  recovers  and  enforces  a  judgment 
against  the  purchaser  for  the  amount  of  a  call,  it  cannot  thereafter 
hold  the  seller  liable  as  a  stockholder," 

§3770.  — Charter  or  Btatutory  provisicwiB.  The  liability  for  calls 
after  a  transfer  of  shares  is  sometimes  fixed  by  express  provision  in 
the  charter  of  a  corporation,  or  by  a  general  law.  In  some  states  it 
is  provided  that  both  the  transferrer  and  the  transferee  shall  be 
liable  for  the  full  amount  remaining  unpaid  on  the  shares,  whether 
the  calls  are  made  before  or  after  the  transfer."  In  others  the  gen- 
eral rule,  previously  stated,**  that  the  transferee  is  liable  for  all  calls 
made  after  the  transfer,  while  the  transferrer  is  liable  for  all  calls 
made  prior  to  the  transfer,  but  not  for  those  made  afterwards,  has 
been  laid  down  by  Btatnte." 

M  Whitewater  Tile  ft  Pressed  Brick  Vlrgiiila.      Eamiltoa    v.    Glenn,   85 

Mfg.  Co.  T.  Baker,  143  Wia.  420,  125  Ta.  901,  9  8.  E.  129. 

N.  W.  984.  A  statute  providing  that  all  sales 

•IVale  Mills  v.  Spalding,  63  N.  H.  of  corporate  stock  shall  transfer  to 

605.  the   purchaser   all    the   original   bold- 

W  Rochester   &  K.   F.   Land   Co.   v.  *  er's   rights,  and   subject   him   to   any 

Baymond,  158  N.  T.  576,  47  L.  B.  A.  unpaid  balance  due  on  the  stock,  does 

Z46,  53  N.  E.  507,  aff'g  4  K.  Y.  App.  not  applj  where  a  stockholder  who  is 

Biv.  600,  3B  N.  Y.  Supp.  145.  indebted  to  the  company  qonveya  all 

■3  UnltAd  States.      Priest  v.  Olenn,  his  stock  to  a  person  as  trustee  to 

SI  Fed.  400,  sell   the    same   to    any    one   who   will 

Alabama.    Morris  v.  Oleun,  87  Ala.  pay  his  indebtedness  to  the  company, 

628,  7  So.  SO.  and  get  a  discharge  therefrom,  so  as 

IIII110I&    Spragne  v.  National  Bank  to   render  the  trustee  liable  for  an 

of  America,  172  TM.  149,  42  L.  B.  A.  unpaid  balance  due  on  the  stock,  for 

60e,  64  Am.  St.  Kep.  17,  50  N.  E.  10.  such  a  transfer  is  not  a  sale  of  the 

Iowa.      White   v.   Qreen,   105   Iowa  stock,  within  the  meaning  of  the  stat- 

176,  74  N.  W.  928.  ute.    Powell  v.  Williamette  Valley  E. 

UarylOIuL    Hambletcn  v.  Oleun,  72  Co.,  15  Ore.  393,  15  Pac.  663. 

Md.  331,  20  At!.  115;  MeKim  v.  Glenn,  »See  |  3769,  supra. 

66  Md.  479,  8  Atl.  130.  »*  This  is  true  in  Pennsylvania,  nn- 

Hlnoort.     Glenn  t.   Hnnt,   120  Mo.  der  Act  of  June  24,  1893  (P.  L.  258). 

330,  25  a  W.  181.  MorrU  v.  Dunbar,  177  Fe4.  159. 
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Under  a  constitutional  or  statutory  provision  making  the  original 
Bubscribers  for  stock  in  a  corporation  liable  for  claims  against  the 
corporation  to  the  extent  of  thear  -unpaid  subscriptions,  and  declar- 
ing that  "the  liability  for  the  unpaid  subscriptions  shall  follow  the 
stock,"  it  has  been  held  that  original  subscribers  for  stock  remain 
liable  for  the  amount  unpaid  on  their  subscriptions  after  they  have' 
transferred  their  shares,  and  the  transferee's  liability  is  merely 
cumulative.** 

It  is  sometimes  provided  in  stock  certificates  that,  after  payment 
of  a  specified  amount  per  share,  the  subscribers  shall  not  be  liable 
for  any  balance  of  their  subscriptions  excepting  upon  such  shares  as 
shall  stand  in  th^r  respective  names  on  the  books  of  the  company 
at  the  time  when  any  subsequent  assessments  or  calls  are  made,  but 
that  the  holders  of  such  sliares  of  record  on  the  books  of  the  com- 
pany, and  they  only,  shall  be  liable  for  the  same.*' 

A  statute  providing  that  no  transfer  of  stock  shall  exempt  the 
transferrer  from  the  obligation  to  pay  instalments  afterwards  called 
for,  until  50  per  cent,  on  each  share  shall  have  been  paid,  exempts 
from  liability  to  the  company  those  only  who  have  transferred  their 
shares  after  the  payment  of  50  per  cent,  on  each  share,  before  the 
instalments  have  matured,  and  payment  has  been  demanded.** 

§  3771.  —  Stook  issued  as  fidl  paid ;  watered  or  fiotitionsly  paid  up 
Btock.  When  stock  is  issued  as  full  paid,  purchasers  have  a  right 
to  rely  upon  the  representation,  unless  they  have  notice  that  it  is 
false.  In  such  a  case,  therefore,  bona  fide  purchasers  are  not  liable 
for  calls,  either  to  the  corporation  or  to  creditors,  if  the  shares  are 
not  in  fact  fully  paid  for.**    This.rule  clearly  applies  where  the  stock 

M  Comiuereial  Nat.  Bank  of  Omaha  Foreman  t.  Bigelow,  i  Cliff.  508,  Fed. 

V.  Gibson,  37  Neb.  750,  56  N.  W.  816.  Caa.  No.  4,934;  Steaoy  v.  Little  Hock 

07  Campbell  v.  AmericBJi  AlkUt  Co.,  t  Fl.  8.  B.  Co.,  5  Dill.  3*8,  Fed.  Caa. 

125  Fed.  207.  No.  13,329;  Phelan  v.  Haaard,  5  Dill. 

»B  VickBburg,  8.  4  T.  E.  Co.  v.  Mo-  45,  Fed.  Caa.  No.  Il,0fl8. 

Keen,  14  La.  Ann.  724.  UllnolA.      Garden   City   8aud  Co.   v. 

09  United  StatflB,    Clark  v.  Johnson;.  American  Refuee  Crematorjr  Co.,  205 

245  Fed.  442;  Earigbt  v.  Heckseher,  HI.  42,  68  N.  E.  724;  Sptagne  v.  Na- 

240  Fed.  863;  In  re  Remington  Auto-  tional  Bank  of  America,  172  111.  149, 

mobile   ft   Motor  Co.,   153   Fed.    345,  42  L.  R.  A.  606,  64  Am.  St.  Rep.  17, 

modifying    judgment    139    Fed.    766;  50   N.  E.   IS,  aff'g   66   HI.   App.   320; 

Rood    V.    Wtorton,    67    Fed.    434,    74  Coleman  v.  Howe,  154  III.  458,  45  Am. 

Fed.  118;  Du  Pont  v.  Tilden,  42  Fed.  St.   Rep.   133,  38  N.  B.   725,  aff'g  53 

87;     develand    BoUing-Mill    Co.    v.  111.  App.  82;  Cohen  v.  Toy  Gun  Mfg. 

TeiM  4  St.  L.  E.  Co.,  27  Fed.  250;  Co.,  172  El.  App.  330. 
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certificates  recite  that  the  shares  represented  thereby  are  fully  paid 


low*.  Wishard  v.  Hansen,  09  Iowa 
307,  81  Am.  St.  Bep.  238,  68  N.  W. 
691. 

KeotDcky.  Heu  v.  Tnimbo,  27  Kj. 
L.  Bep.  320,  84  8.  W.  1153. 

HAino.  Morgan  v.  Howland,  89 
Me.  484,  38  Atl.  B90;  Libbj  v.  Tobey, 
82  Mb.  397,  19  Atl.  904. 

Huyland.  Brant  v.  Ehlen,  59  Ud.  1. 

UtdUgan.  Young  v.  Erie  Iron  Co., 
65  Mich.   Ill,  31  N.  W.  814. 

IDiuiMotR.  WsUace  t.  Carpenter 
Elee.  Heating  Mfg.  Co.,  70  Minn.  3S1, 
6S  Am.  St.  Sep.  530,  73  N.  W.  189. 

Ulssoorl.  Berry  v.  Bood,  188  Mo. 
318,  67  S.  W.  644;  Erskine  v.  Loew^n- 
stein,  82  Mo.  301,  aff'g  11  Mo.  App. 
5SS;  Johnson  t.  Lullman,  15  Mo.  App. 
35;  Keystone  Bridge  Co.  v.  McCluney, 
8  Mo.  App.  4S6- 

K«biMkft.  Troup  v.  Horbach,  53 
Neb.  795,  74  N.  W.  326. 

Naw  Huupshin.  Westminster  Nat. 
Bank  v.  New  England  Electrical 
Works,  73  N.  H.  465,  3  L.  B.  A.  (N. 
8.)  551,  111  Am.  St.  Bep.  837,  62  Atl. 
971. 

New  JWMT.  Eaeton  Net.  Bank  t. 
American  Brick  4  Tilo  Co.,  69  N.  J. 
Eq-  326,  60  Atl.  54,  alf'd  70  N.  J.  Eq. 
722,  64  Atl.  1095. 

KOTT  To*.  Van  Slochem  v.  Vil- 
lard,  154  App.  Biv.  161,  138  N.  T. 
Snpp.  852. 

Penuuylvaolft.  French  v.  Harding, 
48  Pa.  Super.  Ct.  363,  aff'd  235  Pa.  79, 
Ann.  Cae.  1914  B  744,  83   Atl.  588. 

Tennesaeo.  Albitztigni  v.  Guaila- 
lupe  T  Caloo  Min.  Co.,  92  Tenn.  598, 
22  a.  W.  739j  West  Nashville  Plan- 
in  g-Mill  Co.  V.  Nashville  Sav.  Bank, 
86  Teun.  252,  6  Am.  St.  Bep.  835,  6  S. 
W.  340. 

WaaUngtoiL  Da  vies  t.  Ball,  64 
Wash.  292,  Ann.  Cas.  1914  B  750,  116 
Pac.  833. 

"A  purchaser  or  assignee  of  stock, 
which  has  not  been  fully  paid,  does 
not    become   liable   to  the    corporate 


creditors  for  the  unpaid  balance, 
where  the  stock  has  been  issued  as 
fully  paid,  and  he  has  acquired  the 
same  in  good  faith  and  without  no- 
tice that  it  has  not  been  fully  paid." 
Coleman  v.  Howe,  15'4  111.  458, 171,  45 
Am.  St.  Bep.  133,  39  N.  E.  725. 

"The  rule  which  makes  a  trans- 
feree liable  for  unpaid  calls  is  based 
upon  the  implied  agreement  arising 
where  one  takes  shares  snbject  to 
calls,  and  causes  them  to  be  trsjis- 
ferred  to  himself.  But  where  the  pnr- 
cbaser  of  such  shares  buys  them  as 
paid  np  shares  and  without  notice 
that  they  are  not  in  fact  paid  np, 
then  no  implication  arises  of  an  agree- 
ment to  pay  anything  to  the  corpo- 
ration' for  such  shares.  In  such  case 
there  are  no  facts  from  which  to  im- 
ply an  agreement.  The  representa- 
tion made  by  the  corporation,  either 
upon  the  face  of  the  stock  certificate 
or  by  its  of&cers,  that  the  shares  are 
paid  up  will,  as  between  the  corpora- 
tion and  sucb  transferee,  prevent  any 
contract  by  implication."  West 
Nashville  Planing-Mill  Co.  v.  Nash- 
ville Sav.  Bank,  S6  Tenn.  252,  6  Am. 
St.  Bep.  835.  6  S.  W.  340, 

"The  liability  for  subscription  to 
the  stock  of  a  corporation  is  founded 
on  contract.  Where  one  agrees  to 
take  a  certain  number  of  shares,  the 
law  implies  a  promise  to  pay  for 
them  according  to  the  terms  of  his 
subscription.  If  they  are  sold  be- 
fore all  instalments  are  paid,  and  are 
bought  with  such  knowledge,  the  law 
Implies  a  promise  on  the  part  of  the 
purchaser  to  pay  whatever  may  be 
due  thereon,  according  to  the  terms 
of  the  original  subscription.  In  such 
cases  the  purchaser  stands  in  the 
shoes  of  the  original  subscriber. 
These  are  elementary  principles, 
about  which  there  can  be  ne  conten- 
tion. But  where  shares  are  issaed  by 
the  company  to  the  subscriber  as  full- 
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and  nonassessable.*  And  some  courts  hold  that  it  applies  even  where 
the  certificates  contain  no  such  recital,  if  they  do  not  show  that  the 
stock  has  not  been  fully  paid,  on  the  theory  that  the  issuance  of 
certificates  in  that  form  is  a  representation  that  the  stock  has  been 
fully  paid  for."    Other  courts,  however,  hold  that,  in  the  absence  of 


paid  shares,  and  me  sold  b^  tha  Bub- 
Bcriber  as  such,  there  it  no  groQud 
on  which  a  pTomiae  can  be  implied 
OQ  the  part  of  the  purchaser  with- 
out notice,  to  be  answerable  either  to 
the  company  or  to  its  creditors, 
should  the  representations  on  the 
faith  of  which  he  purchased,  prove  to 
be  false.  He  could  not  be  held  liable 
on  the  ^ound  of  contract,  because  he 
never  agreed  to  purchase  any  other 
shares  than  full-paid  shares;  and  if  it 
be  said  that  the  shares  were  fraudu- 
lently issued,  he  could  not  be  held  li- 
able on  the  ground  of  fraud,  because 
he  was  in  no  sense  e.  party  to  the 
fraud."  Brant  v.  Ehlen,  59  Md.  1, 
23. 

1  United  States.  Clark  v.  Johnson, 
24S  Fed.  442;  In  re  Bemingtou  Auto- 
mobile k  Motor  Co.,  153  Fed.  345, 
modifying  judgment  139  Fed.  786; 
Bood  V.  Whorton,  67  Fed.  434,  aS'd 
on  other  grounds  without  determin- 
ing this  question  74  Fed.  IIS;  Steacy 
V.  Little  Book  &  Ft.  S.  B.  Co.,  5  Dill. 
348,  Fed.  Cas.  No.  13,329,  See  also 
Pbelan  v.  Hazard,  5  Dill.  45,  Fed. 
Cas.  No.  11,068. 

Delaware.  See  John  "W.  Cooney 
C(F.  V.  Arlington  Hotel  Co.,  —  Del.  Ch. 
— ,  101  Atl.  879. 

HUnolS.  Oillett  V.  Chicago  Title  & 
Trust  Co.,  230  HI.  373,  411,  82  N.  B. 
S91. 

Iowa.  See  Wishard  v.  Hansen,  99 
Iowa  307,  61  Am.  Bt.  ftep.  23S,  68  N. 
W.  691. 

Kentockr.  Hess  v.  Trumbo,  27  Ey. 
L.  Bep.  320,  84  B.  W.  1153. 

HlcUgUL  Young  V.  Erie  Iron  Co., 
65  Mich.  Ill,  31  N.  W.  814. 

Nebraafca.  Troup  v.  Horbach,  S3 
Neb.  795,  74  N.  W.  336. 


Now  Jener.  Easton  Nat.  Bank  v. 
American  Brick  t  Hie  Co.,  69  N.  J. 
Eq.  326,  60  AtL  54,  aff'd  70  N.  J.  Eq. 
722,  64  Atl.  1095. 

TensMsee.  Albitztigui  t.  Guada- 
lupe Y  Caloo  Min.  Co.,  92  Tenn.  598, 
22  a.  W.  739. 

Waehlngtoa.  Davies  v.  Ball,  64 
Wash.  292,  Ann.  Cas.  1914  B  750,  116 
Pac.  833. 

.<  Keystone  Bridge  Co.  v.  MeCluney, 
8  Mo.  App.  496;  Finletter  v.  Apple- 
ton,  195  Pa.  349,  45  Atl.  1063;  French 
T.  Harding,  46  Pa.  Super.  Ct.  363, 
aff'd  235  Pb.  79,  Ana.  Cas.  1914  B 
744,  83  Atl.  586;  West  Nashville  Plan- 
ing-Mill  Co.  v.  Nashville  Sav.  Bank, 
86  Tenn.  252,  6  Am.  8t.  Bep.  835,  6 
S.  W.  340.  See  also  Clark  v.  John- 
son, 245  Fed.  442;  Davies  v.  Ball,  64 
Wash.  292,  Ann.  Cas.  1914  B  750,  116 
Pac  833. 

In  Du  Pont  v.  Tilden,  42  Fed.  87, 
the  certificates  apparently  contained 
no  such  recital. 

In  Brant  v.  Ehlen,  59  Md.  1,  it  does 
not  clearly  appear  whether  the  certifl- 
cateB  contained  such  a  recital,  but 
apparently  they  did  not,  for  the  court 
says  that  they  were  in  the  ordinary 
form  of  full  paid  stock,  with  nothing 
on  their  face  to  indicate  that  they 
were  not  fully  paid. 

"The  corporation,  in  putting  such 
Hhares  upon  the  market,  has  put  it 
in  the  power  of  the  subscriber  to  sell 
the  same  to  persons  innocent  of  the 
true  fact,"  and  hence  ought  not  to 
be  suffered  to  demand  from  an  inno- 
cent transferee  for  value  the  balance 
of  the  subscription  price.  West  Nash- 
ville Planing-Mill  Co.  v.  Nashville  Sav. 
Bank,  88  Tenn.  252,  6  Am.  St,  Bep. 
835,  6  8.  W.  340. 
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any  reqnirement  to  the  contrary,  the  corporation  is  not  bound  to  have 
the  certificate  show  full  or  any  payment,  or  the  terms  upon  which  it 
was  issued,  and  that  the  purchaser  has  no  right  to  assume  anything 
in  regard  to  payment  merely  because  the  certificate  is  silent  on  the 
subject,  and  that  no  estoppel  by  representation  can  be  invoked  against 
the  corporation  merely  because  the  certificates  do  not  recite  that  the 
stock  has  been  paid  for  in  full.'  And  they  hold  that  since  certificates 
of  stock  are  not  negotiable  instruments,  a  purchaser  of  them  in  the 
open  market  takes  them  subject  to  all  the  liabilities  and  obligations 
of  bis  assignor  respecting  them,*  and  is  liable  for  calls  in  case  the 
stock  which  they  represent  is  not  full  paid  although  there  is  nothing 
in  the  certificates  to  indicate  that  such  was  the  case.' 

The  transferrer,  if  be  was  not  himself  a  bona  fide  purchaser,  re- 
mains liable,  notwithstanding  the  transfer." 


"If  any  presamption  of  fact  arisei 
from  the  face  of  a  stock  eertifleate  ia 
enstomBTjr  form,  *  *  *  it  is,  that 
the  stock  certified  to  belongs  to  the 
holder;  ia  his  without  IncumbTance — ' 
in  other  words,  is  fully  paid  for." 
Jobnioa  V.  Lullman,  IS  Mo.  App.  55, 
aff'd  88  Mo.  567. 

)  Perkins  v.  Cowles,  197  Gal.  625, 
30  L.  K.  A.  (N.  S.)  283,  137  Am.  8t. 
Bap.  158,  108  Pac.  711;  O'Dea  v.  Hol- 
lywood CemetcTy  Abb'd,  1S4  Cal.  53, 
97  Pae.  1.  Attention  is  called  In  both 
of  these  cases  to  the  fact  that  the 
certificates  In  question  were  issued 
before  Civ.  Code,  1 323,  was  amended 
BO  as  to  require  certificates  issued 
prior  to  the  payment  of  the  full 
ajuoont  due  to  state  the  amount  paid. 

•  See  13779,   infra. 

B  Perkins  v.  Cowles,  1S7  Cal.  625, 
30  L.  B.  A.  (N.  S.)  283,  137  Am.  St. 
Bep.  158,  108  Pac.  711;  O'Bea  v.  Hol- 
lywood Cemetery  Asa'n,  154  Cal.  53, 
87  Pac.  1. 

See  also  Stockton  Combined  Hsr- 
veater  A  Agricultural  Works  v.  Hou- 
eer,  109  Cal.  1,  41  Pac.  S09,  where  it 
is  held  that  where  stock  is  issued  by 
a  corporation  a.t  less  than  par  in 
'payment  for  property,  and  there  is 
no  indorsement  on  the  certificate  that 
it  is  for  fully  pftid  or  nonassessable 


stock,  and  no  showing  that  there  was 
any  agreement  that  it  should  be  non- 
assessable, it  must  be  presumed  that 
the  stock  was  taken  and  beld  by  the 
person  to  whom  it  was  issued  subject 
to  the  same  conditions  and  liabilities 
that  it  would  have  been  subject  to  if 
he  had  been  an  original  subscriber 
for  it,  or  had  purchased  it  from  an 
original  subscriber,  and  that  he  was 
liable  to  calls  for  the  difference  be- 
tween the  par  value  of  the  stock  and 
the  price  at  which  be  took  it. 

In  Perkins  v.  Cowles,  157  Csl.  625, 
30  L.  B.  A.  (K.  a.)  283,  137  Am.  St. 
Bep.  15S,  lOS  Pac.  711,  it  is  said  that 
tbe  authorities  adopting  the  contrary 
rule,  with  a  few  exceptions,  proceed 
on  the  theory  that  certificB.teB  of  stock 
are  negotiable  or  quasi  negotiable  in- 
etruments,  or  at  least  should  be  so 
treated. 

<  Sprague  v.  National  Bank  of 
J^erica,  172  111.  149,  42  L,  B.  A.  606, 
64  Am.  St.  Bep.  17,  50  N.  E.  19,  aft'g 
66  111.  App.  320;  Wiahard  v.  Hansen,- 
89  Iowa  307,  Bl  Am.  St.  Bep.  238,  68 
N.  W.  091;  Morgan  v.  Howland,  89 
Me.  484,  36  Atl.  990. 

It  has  been  held  that  the  word 
"nonassessable"  upon  a  certificate  of 
stock  does  not  cancel  or  impair  the 
obligation  to  pay  the  full  amount  due 
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The  rule  applies  where  -watered  stock  is  issued,  and  it  ia  sought  to 
hold  transferees  liable  for  the  benefit  of  creditors  of  the  corporation.' 

If  a  transferee  of  watered  or  fictitiously  paid  up  stock  has  notice 
that  it  has  not  been  fully  paid,  he  is  subject  to  the  same  liability  there- 
on as  his  transferrer.'  And  the  cironmstances  may  be  such  aa  to  reader 


opon  the  ihaxeB  created  by  the  accept- 
ance and  holding  of  iuch  certificate; 
that  at  most,  its  legal  effect  ia  a  stip- 
ulation agsinat  liability  from  further 
asEeBsment  after  the  whole  BubscTip- 
tion  of  100  per  cent,  shall  have  been 
paid.  Upton  v.  Tribilcock,  Bl  U.  8. 
45,  23  L.  Bd.  203. 

TUnltod  SUtu.  Bnright  v.  Heck- 
Bcher,  240  Fed.  863;  In  re  Remington 
Automobile  &  Motor  Co.,  153  Fed.  34S, 
modifjring  judgment  I3B  Fed.  766; 
Bood  V.  Whorton,  67  Fed.  434,  aff'd 
on  other  grounda  without  determin- 
ing this  question  74  Fed.  US;  Du 
Pont  V.  Tilden,  42  Fed.  87;  Foreman 
T.  Bigelow,  4  Cliff.  SOS,  Fed.  Cas.  No. 
4,934;  Steacy  v.  Little  Rock  £  Ft. 
8.  B.  Co.,  5  Dill.  348,  Fed.  Caa.  No. 
13,329.  6ee  also  PheUn  v.  Hazard,  5 
Dill.  45,  Fed.  Cas.  No.  11,088. 

numols.  Sprague  r.  National  Bank 
of  America,  172  lU.  149,  42  L.  R. 
606,  64  Am.  St.  Bep.  17,  50  N. 
16,  aff'g  66  m.  App.  320;  Coleman 
Howe,  154  m.  4SS,  45  Am.  St.  B< 
133,  39  N.  E.  725,  aff 'g  53  III.  App.  i 

Kentnclqr.  Heaa  t.  Trumbo,  27  Ey. 
U  Rep.  320,  84  S.  W.  1153. 

Malna.  Morgan  t.  Howland,  S9 
Me.  484,  36  Atl.  B90;  Ubby  v.  To- 
bej,  $2  i£«.  397,  IB  Atl.  904. 

Maiyland.   Brant  v.  Ehlcn,  59  Md.  1. 

Michigan.  Young  v.  Erie  Iron  Co., 
65  Mich.  Ill,  31  N.  W.  814. 

Ufnnesota.  See  Wallace  v.  Car- 
-penter  Elec.  Heating  Mfg.  Co.,  70 
Minn.  321,  68  Am.  St.  Bep.  630,  73 
N.  W,  189. 

HiMOnil  Beny  t.  Rood,  168  Mo. 
316,  67  8.  W,  644;  Brskine  v.  Loewen- 
■teln,  82  Mo.  301,  aff'g  11  Mo.  App. 
595;  Eeyetone  Bridge  Co.  v.  Mc- 
Cluney,  8  Mo.  App.  496. 


Kew  JeiMjr.  Easton  Nat.  Bank  v. 
American  Brick  ft  Tile  Co.,  69  N.  J. 
Eq.  326,  60  Atl.  54,  afF'd  70  N.  J. 
Eq.  722,  64  Atl.  1095. 

lonnMsee.  Albitztigui  v.  Onada- 
lupe  Y  Caloo  Min.  Co.,  92  Tenn.  598, 
22  8.  W.  739. 

WuUngton.  Davles  v.  Ball,  64 
Wash.  292,  Ann.  Cas.  1914  B  750,  116 
Pac.  833. 

See  also  cases  cited  in  preceding 
notes,  and  I  3517  et  seq.,  supra. 

■  United  StatM.  Enright  t.  Heck- 
Bcher,  240  Fed.  863;  Cleveland  Boll- 
ing-Mill  Co.  v.  Texas  4  8t,  L.  Ey.  Co., 
27  Fed.  250. 

Ddavare.  Jvhn  W.  Cooney  Co.  t. 
Arlington  Hotel  Co.,  —  Del.  Ch.  — , 
101  Atl.  879. 

QUnols,  Garden  City  Sand  Co.  v. 
AmericEin  Befuse  Crematory  Co.,  205 
111.  42,  6S  N.  E.  724;  Sprague  v.  Na- 
tional Bank  of  America,  172  III.  149, 
42  L.  R.  A.  606,'  64  Am.  St.  Rep.  17, 

60  N.  E.  19,  aff'g  68  lU.  App.  320; 
Coleman  v.  Howe,  154  111.  458,  45  Am, 
St.  Bep.  133,  39  N.  E.  725,  aft'g  53 
111.  App.  82;  Cohen  v.  Toy  Onn  Mfg. 
Co.,  172  ni.  App.  330;  Moore  v.  United 
States  One  Stave  Barrel  Co.,  141  Ul 
App.  104,  aff'd  238  HI.  544,  128  Am. 
St.  Bep.  153,  87  N.  E.  536. 

Iowa,  White  v.  Greene,  70  N.  W. 
182;  Wishard  v.  Hansen,  99  Iowa  307, 

61  Am.  St.  Bep.  238,  68  N.  W.  691; 
Tuthill  Spring  Co.  v.  Smith,  90  Iowa 
331,  57  N.  W.  853;  Bonlton  Carbon 
Co.  V.  Mills,  78  Iowa  460,  5  L.  B.  A. 
649,  43  N.  W.  290;  Jackson  v,  Traer, 
64  Iowa  469,  52  Am.  Bep.  449,  20 
N.  W.  764. 

Kentucky.     See    Hess    v.    Tmmbo,- 
27  Ky.  L.  Bep.  320,  84  8.  W.  1153. 
UanrUod.   Brant  y.  Ehlen,  59  Ud.  1. 
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notice  imputable  to  &  transferee  without  any  proof  of  actual  notice, 
on  the  principle  that  a  person  is  chargeable  with  the  knowledge  of 
such  facts  as  he  would  have  ascertained  if  he  had  acted  with  reason- 
able diligence  and  prudence  upon  the  information  he  possessed.' 
Thus,  where  a  certificate  of  stock  issued  for  property  at  an  overvalua- 
tion purported  to  be  full  paid,  but  provided  nevertheless  that  the 
stock  might  be  assessed  to  raise  moneys  to  pay  certain  mortgage  in- 
debtedness, and  also  for  improving  the  property  of  the  corporation, 
and  other  necessary  expenses,  and  a  purchaser  of  the  certificate  knew 
the  amount  of  the  capital  stock  of  the  corporation  and  the  value  of  its 
property,  and  that  the  property  which  was  the  basis  of  the  stock 
was  of  much  less  value  than  the  amount  of  the  stock,  it  was  held  that 
the  court  was  justified  in  finding  that  the  stock  was  purchased  with 
knowledge  that  it  bad  not  been  fully  paid  up,  and  that  the  purchaser 
was  liable  for  the  balance  due  thereon.'*  And  it  has  also  been  held 
that  the  fact  that  the  corporation  had  just  been  organized  and  that 
its  stock  was  being  transferred  without,  or  practically  without,  any 
valuable  consideration,  was  sufficient  to  put  a  reasonably  prudent  man 


Crematory  Co.,  205  HI.  *3,  68  N.  B. 
724;  Cohen  v.  Toy  Gun  Mfg.  Co., 
172  lU.  App.  330;  Wiahard  v.  Hansen, 
99  Iowa  307,  61  Am.  8t.  Sep.  238,  68 
N.  W.  691.  Bee  Troup  v.  Horbach,  53 
Neb.  795,  74  N.  W.  326. 

"Notice  in  this  connection  •  •  • 
meanB  knowledge  that  the  stock 
was  onpaid,  or  knowledge  of  such 
facts  as  would  have  put  an  or- 
dinarily prudent  man  upon  in- 
quiry, when  the  inquiry  might  reason- 
ably be  expected  to  have  led  him  to 
knowledge  that  the  stock  was  un- 
paid." Oillett  V.  Chicago  Title  ft 
Trust  Co.,  230  lU.  373,  411,  82  N.  E. 
891. 

It  IB  sufficient  to  show  facts  prop- 
erly leading  to  an  inference  of  knowl- 
edge that  the  property  for  which  the 
stock  was  issued  wae  overvalued. 
Garden  City  Sand  Co.  v.  American 
Befuse  Crematory  Co.,  205  111.  42,  68 
N.  E.  724;  Cohen  v.  Toy  Gnn  Mfg.  Co., 
172   111.   App.   330.  _ 

10  Wishard  v.  Hansen,  99  Iowa  307, 
61  Am.  8t.  Bep.  238,  68  N.  W.  691. 


Wallace  v.  Carpenter 
Elec.  Heating  Mfg.  Co.,  70  Minn.  321, 
68  Am.  St.  Bep.  530,  73  N.  W.  189. 

MlswnrL  Berry  v.  Bood,  168  Mo. 
316,  67  8.  W.  644;  Van  Cleve  v.  Ber- 
key,  143  Mo.  109,  42  L.  B.  A.  593, 
44  8.  W.  743. 

Habradn.  6ee  Troup  v,  Horbach, 
53  Neb.  795,  74  N.  W.  326. 

Nsw  Janey.  Eaaton  Nat.  Bank/V. 
American  Brick  &  Tile  Co.,  69  N.  J. 
Eq.  326,  60  Atl.  54,  aft'd  70  N.  J. 
Eq.  722,  64  Atl.  1095. 

WBaUngton.  Da  vies  v.  Ball,  64 
Waah.  292,  Ann.  Gas.  1914  B  750,  116 
Pae.  S33;  Cajnpbell  v.  McPhee,  30 
Wash.  593,  79  Pao.  206. 

One  who  purchases  with  knowledge 
that  the  stock  is  nnpaid  assumes 
towards  the  creditors  of  the  corpora- 
tion the  liability  of  the  original  snb- 
BCriber,  jointly  with  him  or  severally 
as  the  creditors  may  elect.  Berry  v. 
Bood,  168  Mo.  316,  67  S.  W.  644. 

•  En right  v.  Heckscher,  240  Fed, 
863;  Gillett  v.  Chicago  Title  *  Trust 
Co.,  230  HI.  373,  82  N.  B.  891;  Garden 
City    Sand   Co.   v.   American   Befnse 
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upon  inquiry  which  would  have  led  to  knowledge  that  the  stock  was 
whoUy  unpaid. ^^  And  also  that  the  fact  that  one  received  a  large 
amount  of  treasury  stock  for  effecting  the  sale  of  a  much  smaller 
amount,  was  sufficient  to  iodicate,  in  the  absence  of  proof  to  the  con- 
trary, that  he  knew  that  the  stock  was  not  fully  paid,  and  to  cast  the 
burden  of  showing  good  faith  upon  him.'*  Incorporators  who  partici- 
pate in  the  transaction  whereby  stock  is  issued  for  property  and  then 
returned  to  the  treasury  are  chargeable  with  knowledge  that  the 
property  was  overvalued,  where  such  was  the  case.^'  Knowledge  of  the 
agent  of  the  transferee  in  this  regard  is  deemed  notice  to  the  prin- 
cipal.'* But  the  fact  that  treasury  stock  or  the  stock  of  an  original 
subscriber  in  a  mining  company  is  sold  at  a  discount  does  not  charge 
the  purchaser  with  notice  that  it  has  not  been  paid  in  full.*'  The  . 
fact  that  some  of  the  indebtedness  which  it  is  sought  to  liquidate  was 
incurred  upon  representations  made  by  the  transferee  after  the 
transfer  to  him,  does  not  afTect  his  bona  fides  or  render  him  liable 
where  he  purchased  in  good  faith.**  The  fact  that  the  transferrer 
falsely  represents  that  the  stock  is  fully  paid  will  not  relieve  the 
transferee  from  liability  to  the  corporation  or  its  creditors  for  the 
balance  due  on  the  original  subscription,*'  but  his  only  remedy 
is  by  an  action  against  the  transferrer  personally  for  damages  or 
rescission  of  the  contract  of  sale.**  Statements  that  stock  is  fully 
paid,  made  in  good  faith  by  the  president  of  the  corporation,  ar:' 
not  binding  on  the  corporation  and  will  not  preclude  it  or  its  creditors 
from  recovering  the  balance  due  on  the  subscription  price,  when,  in 
making  them,  he  was  not  representing  the  corporation,  but  was  acting 
in  his  own  behalf  in  an  effort  to  dispose  of  a  portion  of  his  own  stock 
owned  by  himself  and  by  others." 


iiQillett  V.  Chicago  Thie  &  Tnist 
Co.,  230  III.  373j  82  N.  E.  891. 

ISBaviea  v.  Ball,  64  Wash.  292, 
Ann.  Cas.  19U  B  750,  116  Pae.  833. 

ISDavies  v.  Ball,  64  Wash.  292, 
Ann.  Cas.  1914  B  750,  116  Pae.  S33. 

llEnrtght  v.  Heckscher,  240  Fed. 
863. 

W  Berry  v.  Bood,  168  Mo.  316,  67 
S.   W.  644. 

Eaonledge  that  the  stock  is  treaa- 
017  stock  which  had  been  returned  to 
the  corporation  by  the  person  to  whom 


iriginally  i 
its  benefit  is  not  i 
not  fully  paid  even 
chased    below   par. 


to  be  Bold  for 
[)ti(?e  that  it  waa 
though  it  is  pur- 
Da  vies    T.   Ball, 


61  Wash.  292,  Ann.  Cas.  1914  B  750 
116  Pae.  833. 

WDaviea  v.  Ball,  64  Wash.  2  ' 
Ann.  Cas.  1914  B  750,  116  Pae.  833 

17  Perkins  v.  Cowles,  157  Cal.  62" 
30  L.  B.  A.  (N.  8.)  283,  137  Am.  St. 
Eep.  158,  108  Pae.  711. 

W  Perkins  v.  Cowlea,  157  Cal.  62:), 
30  L.  B.  A.  (N.  3.)  283,  137  Am.  St. 
Eep.  158,  108  Pae.  711. 

As  to  the  liability  of  the  transferrer 
under  such  cireumstanies,  see   i  3867, 

IB  Perkins  v.  Cowles,  157  Cal.  625, 
30  L.  E.  A.  (N.  8.)  283,  137  Am.  St. 
Bep.  158,  108  Pae.  711. 

See  generally  §  2160  et  seq.,  supra. 
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It  has  been  held  that  where  a  judgment  creditor  seeks  to  collect  his 
debt  against  an  insolvent  corporation  from  the  holder  of  watered 
stock,  the  latter  has  the  burden  of  proving  that  he  acquired  the  stock 
in  good  faith,  without  actual  notice  of  facts  making  its  issue  fraudu- 
lent as  against  creditors,  or  that  he  purchased  it  from  a  bona  fide 
transferee."  On  the  other  hand  it  has  been  held  that  where  a  re- 
ceiver seeks  to  recover  from  one  purchasing  in  the  open  mai^et  stock 
issued  as  fully  paid,  on  the  ground  that  it  was  fraudulently  issued 
and  was  not  fully  paid,  the  burden  is  on  the  receiver  to  allege  and 
prove  that  the  purchaser  was  not  a  holder  for  valne  or  that  he  had 
notice  of  the  alleged  fraud,  since  he  is  presumed  to  have  acquired 
it  in  good  faith  and  for  valne.'^ 

§3772.  — HeteDBBB  available  to  truuferee.  A  transferee  of 
shares,  when  sued  for  unpaid  instalments  thereon,  cannot  set  up  any 
defense  which  was  personal  to  the  transferrer,  and  which  he  could 
waive.  Thus,  he  cannot  set  up  the  defense  that  his  transferrer  was 
induced  to  subscribe  for  the  shares  by  false  and  fraudulent  repre- 
sentations." Similarly,  one  who  takes  an  assignment  of  stock  with 
knowledge  of  facts  which  estop  his  transferrer  from  setting  up  the 
invalidity  of  an  assessment  for  nonpayment  of  which  the  stock  was 
sold  will  be  equally  estopped  from  setting  up  the  inv^idity  of  the 


As  we  have  seen,  a  transferee  may  defeat  an  action  for  calls  by 
showing  that  the  stock  was  issued  as  paid  up  stock,  and  that  he  pur- 
chased the  same  in  good  faith,  and  without  any  notice  to  tlie  contrary.** 

§3773.  Assesaments  beyond  the  amount  of  tlie  shares.  When  a 
statute  or  the  charter  of  a  corporation  authorizes  it  to  make  calls  or 
assessments  upon  stockholders  over  and  above  the  par  value  of  their 
shares,  as  is  sometimes  the  case,*  a  bona  fide  and  valid  transfer  re- 
lieves the  transferrer  from  any  liability  to  such  an  assessment  after 
the  transfer,  for  he  is  no  longer  a  "stockholder,"  and  the  transferee 
takes  his  place  with  respect  to  such  liability ."^ 

M  Wallace  v.  Carpenter  Elec.  Heat-  provenent  Co.,  BO  Va.  693,  19  8.  E. 

ing  Ktg.  Co.,  70  Minn.  331,  68  Am.  St.  781. 

Bep.   530,   73   N.  W.   189.  «» Hatch  v.  Lucky  Bill  Mid.  Co.,  25 

SiPinletter   v.   Appletdn,     195     Pa.  Utah  405,  71   Pac.  865. 

St.  349,  45  Atl.  1083.  MSee  S  3771,  aapra. 

This  is  true  where  the  certificate  le-  »See  subd.  xxzv,  infra, 

cites  that  it  is  fully  paid.    Davies  v,  « Chouteau   Spring    Co.    v.    Harris, 

Ball,  64  Wash.  292,  Add.  Cas.   1914  B  20  Uo.  382.    Bee  also  Libby  v.  Tobey, 

750,  116  Pac.  833.  82  Me.  397,  19  Atl.  904. 

S>  Lewis  V.  Berryville  Land  &  Im- 
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§  3774.  Action  for  conversioii  of  stock.  A  transfer  of  stock  car- 
ries with  it  a  right  of  action  for  its  conversion,  whether  the  convei^ 
sion  was  hy  the  corporation  or  by  a  third  person,  and  the  action  may 

be  brought  by  the  transferee." 

§  3776.  Bight  to  complain  of  issue  of  watered  or  flctitloiuly  paid 
up  stock.  A'  person  who  purchases  shares  of  watered  or  fictitiously 
paid  up  stock  with  knowledge  of  the  illegality  of  the  issue,  is  clearly 
not  in  a  position  to  attack  the  issue  and  sue  to  compel  the  return  and 
cancellation  of  shares  in  the  hands  of  other  stockholders,*' 

A  purchaser  of  watered  or  fictitiously  paid  up  stock,  without  notice, 
may  maintain  an  action  for  damages  against  the  person  who  falsely 
represented  the  stock  to  be  paid  up,  and  thereby  induced  him  to  pur- 
chase the  same,  whether  such  person  or  persons  were  the  transferrer, 
or  the  promoters,  directors  or  other  ofBcers  of  the  corporation.  And 
he  may  also  maintain  such  an  action  against  the  corporation  if  it  was 
a  party  to  the  fraud." 

§  3776.  AsBignment  in  bankraptey.  It  is  a  general  rule  that  an 
assignee  in  bankruptcy  is  not  bound  to  accept  property  of  the  bank- 
rupt which  may  be  onerous  or  unprofitable  to  the  estate,  and  this  is 
true  of  shares  of  stock  belonging  to  the  bankrupt  which  have  not  been 
paid  for.  It  follows  that  an  assignee  in  bankruptcy  of  a  stockholder 
in  a  corporation  does  not  become  a  stockholder  in  the  place  of  the 
bankrupt,  so  fks  to  become  liable  as  such  for  calls,  either  personally 
or  as  assignee,  merely  by  reason  of  the  assignment,  although  he  be- 
comes so  by  accepting  the  shares  or  acting  as  a  stockholder,** 

§3777.  Conflict  of  laws.  The  mode  of  transferring  shares  of 
stock,''  and  the  validity  "  and  effect  of  transfei^  are  governed  by 

«7Malianey  v.  Walsh,  16  N.  T.  App.  atoSoTdHhire  By.  Co,  v.  BumBide,  5 

Div.   601,  44   N.  Y.   Supp.  960;   Bird-  Eieh,   129,     And  Bee  standard  works 

sail  V.  Davenport,  43  Hun  (N.  Y.)  552;  on  bankniptey. 

OreBham  v.  Island  Citj  Sav.  Bank,  2  >lShaw     v.     Qoebel     Brewing    Co., 

Tei.  Civ.  App.  62,  21  S.  W.  556.     See  Ltd.,  S02  Fed.  408,  43  L.  B.  A.  (N.  8.) 

also  Barrett   v.  King,   181  Uasa.  476,  1090;    Husband   v.   Linehan,   168   Ky. 

63  W.  E.  934.  304,  Ann.  Caa.  1B17  B  954,  181  8.  W. 

And  see  i  3445  et  seq.,  supra.  1089;  Dean  Bapid  Tel.  Co,  v.  Howell, 

■■  See  i  35S6  et  seq,,  supra.  162  Mo.  App.  100,  144  8.  W.  135. 

WSee  g  3867,  infra.  n  Black   v,   Zacharie,   3   How.    (U. 

10  American  File  Co.  v.  Qajrett,  110  8.)  483,  11  U  Ed.  690;  Maanry  v.  Ar- 
il. 8.  268,  28  L.  Ed.  149.  See  also  In  kansas  Nat,  Bank,  »7  Fed.  381,  judg- 
re  East  India  Cotton  Agency  (Pur-  ment  rey'd  on  other  gronnds  03  Fed. 
doonjee'B  Case)  3  Ch.  Div.  268;  South  603.    See  also  London,  P.  &  A.  Bank, 
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the  laws  of  the  state  or  eountry  in  v-hieh  the  corporation  was  created," 
although  the  transfer  may  be  made  in  another  state  or  country,  and 
both  of  the  parties  may  reside  there.**  "From  the  nature  of  the  stock 
of  a  corporation,  which  is  created  by  and  under  the  authority  of  a 
state,  it  is  necessarily,  like  every  other  attribute  of  the  corporation,  to 
be  governed  by  the  local  law  of  that  state,  and  not  by  the  local  law  of 
any  foreign  state."**  So  the  law  of  the  state  in  which  the  corpora- 
tion was  created  will  govern  in  determining  the  liability  for  calls  as 
between  the  transferrer  of  stock  and  the  transferee,"  and  the  effect 
of  unrecorded  transfers'''  and  whether  they  are  valid  as  against 
attaching  creditors  of  the  transferrer."  And  the  same  law  governs 
in  respect  to  the  alienation  of  shares  as  against  the  stockholders  by 
compulsory  process  of  any  kind."    But  since  a  state  may  impose 


Ltd.  V,  Aronatein,  117  Fed.  601,  cer- 
Horari  denied  187  U.  8.  641,  47  L.  Ed. 
34S  (mem.  dec);  Aahlej  v.  Qnintard, 
90  Fed.  84;  Doty  v.  First  Nat.  Bank 
of  I^rimore,  3  N.  D.  9,  17  L.  B.  A. 
259,  53  N,  W.  77. 

A  power  of  attorney  to  traoefer 
itoclL,  executed  in  blank,  will  be 
deemed  sufficient  and  will  be  held  to 
authorize  the  holder  to  fill  it  up  and 
use  it  as  a  valid  power,  if  that  is  the 
rale  in  the  state  where  the  transfer 
books  are  kept  and  the  registration  in 
question  is  required  to  be  made. 
Bridgeport  Bank  v.  New  York  &  N. 
H.  E-  Co.,  30  Conn.  231. 

M  Black  V.  Zacharie,  3  How.  (U. 
S.)   4S3,  11  L.  Ed.  690. 

MThe  UDiform  Stock  Transfer  Act 
provides  that  the  word  "certificate," 
as  used  therein,  "means  a  certificate 
of  stock  in  a  corporation  organised 
under  the  iBws  of  this  state  or  of  eji- 
other  state  whose  laws  are  consistent 
with  this  act."  This  act  is  in  force 
in  XioniaiaDa,  Maryland,  Massachu- 
setts, Michigan,  New  Jersey,  New 
York,  Ohio,  Fenn  sylvan  ia,  Bhode 
Island,    Wisconsin   and    Alaska. 

The  act  has  no  extra  territorial  ap- 
plication. BaiBtow  T.  City  Trust  Co,, 
211    Mass.  330,  103  N.  E.  911. 

In  Boston  Safe  Deposit  *  Trust  Co. 


V.  Adams,  224  Haas.  442,  L.  R.  A. 
1916  F  488,  113  N.  E.  277,  it  was  held 
that,  by  virtue  of  this  provision,  the 
act  did  not  apply  to  a  transfer  of 
shares  in  B  foreign  corporation. 

SB  Black  V.  Zacharie,  3  How.  (U. 
S.)  483,  11  L.  Ed.  690,  quoted  with 
approval  in  Masnry  v.  Arkansas  Nat. 
Bank,  87  Fed.  3SI,  judgment  lev'd  on 
other  grounds  93  Fed.  603. 

H  United  SUteo.  Priest  v.  Qlann, 
51  Fed.  400. 

Alabama.  Morris  v.  Olenu,  87  Ala. 
628,  7  Bo.  90. 

Uorylond.  Hambleton  v.  Glenn,  72 
Md.  331,  20  Atl.  IIS;  McEim  v. 
Olenn,  66  Md.  479,  8  Atl.  130. 

IStmoatl.  Glenn  v.  Hunt,  120  Mo. 
330,  25  8.  W.  181. 

Famsylvaiiia.  Herrimac  Min.  Co. 
V.  Levy,  54  Pa.  St.  227,  93  Am.  Dec. 
697. 

IT  Black  v.  Zacharie,  3  How.  (U.  8.) 
483,  11  L.  Ed.  690. 

aa  Black  v.  Zacharie,  3  How.  (U.  8.) 
483,  11  L.  Ed.  690;  Hair  v.  Bumell,  106 
Fed.  280;  Masury  v.  Arkansas  Nat. 
Bank,  87  Fed.  381,  judgment  rev'd  on 
other  grounds,  S3  Fed.  603;  Dean 
Rapid  Tel.  Co.  v.  Howell,  162  Mo. 
App.  100,  144  8.  W.  135. 

)»Aahley  v.  Quintard,  90  Fed.  84. 
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such  conditions  as  it  sees  fit  on  the  right  of  a  foreign  corporation  to 
do  business  within  its  borders,"  a  corporation  doing  business  in  a 
state  other  than  that  in  which  it  was  incorporated  is  subject  to  the 
provisions  of  its  laws  relating  to  the  transfer  of  shares  by  foreign 
corporations.*^ 

The  negotiability  or  transferable  quality  of  the  stock  of  national 
banks,*"  the  rules  which  regulate  its  transfer,**  and  the  effect  of  an 
unrecorded  transfer  of  shares  in  such  a  bank  as  against  attaching 
creditors  of  the  transferrer,**  are  to  be  determined  by  the  federal 
statutes  relative  to  such  banks,  rather  than  by  state  statutes. 

The  validity  and  effect  of  a  contract  for  the  sale  of  stock,  as  dis- 
tinguished from  a  transfer  of  the  stock,  is  governed  by  the  law  of  the 
state  in  which  it  is  made.  It  has  been  held,  however,  that  where  a 
contract  for  the  sale  of  stock  is  entered  into  in  one  state,  but  is  ex- 
ecuted by  delivery  of  the  certificates  in  another  state,  the  validity  of 
the  contract  is  determined  by  the  law  of  the  latter  state.*" 

The  succession  to  stock  on  the  death  of  the  owner  is  governed  by 
the  law  of  the  owner's  domicile,*^  and,  in  case  he  dies  testate,  the 


40  Sea  the  chapter  on  Foreign  Cor- 
ptFTationB,  infra. 

*i  Under  the  laws  ot  California  an 
executor  is  entitled  to  bave  shares  of 
Btoek  owned  by  his  testator  trans- 
ferred to  big  name  as  executor,  and 
Biuee  the  constitution  of  that  state 
requires  all  corp orations  doing  busi- 
ness therein  to  maintain  an  oS3ee  in 
the  state  where  transfers  of  stock 
shall  be  made,  a  British  corporation 
doing  business  in  California  main- 
tained an  office  there  in  charge  of 
managers  who  were  authorized  to 
make  transfers  and  issue  certificates, 
and  there  sold  stock  and  issued  cer- 
tificates therefor  to  a  resident  of  that 
state.  It  was  held  that  the  transfer 
of  such  stock  was  governed  by  the 
laws  of  California,  and  that  on  the 
death  of  such  stockholder  his  ezecn- 
tar  appointed  in  California  was  en- 
titled to  have  the  stock  transferred 
to  him  as  executor  at  the  California 
office,  and  that  the  corporation  was 
pot  entitled  to  refuse  to  make  the 
transfer  until  there  had  been  an  ad- 


ministration of  the  estate  in  England. 
London,  P.  &  A,  Bank,  Ltd.  v.  Aron- 
Btein,  117  Fed.  601,  certiorari  denied 
187  U.  S.  641,  47  L.  Ed.  345  (mem. 
dec). 

« Continental  Nat.  Bank  v.  Eliot 
Nat.  Bank,  7  Fed.  369;  Bath  Sav.  In- 
stitution V.  Sagadahoc  Nat.  Bank,  89 
Me.  500,  36  Atl.  996;  Doty  v.  First 
Nat.  Bank  of  Larimore,  3  N.  D.  9,  17 
L.  E.A.  259,53  N.  W.  77. 

« Scott  V.  Peqoonnock  Nat.  Bank, 
21   Blatchf.   203,   15   Fed.   494. 

MBlack  V.  Zacharie,  3  How.  (U. 
S.)  483,  11  L.  Ed.  690;  Continental 
Nat.  Bank  v.  Eliot  Nat.  Bank,  7  Fed. 
369;  Scott  v.  Fequonnock  Nat.  Bank, 
21  Blatchf.  203,  15  Fed.  494;  Sibley  v. 
Qalnsigamond  Nat.  Bank,  133  Mass. 
615;  Doty  v.  First  Nat.  Bank  of  Lari- 
3  N.  D.  9,  17  L.  E.  A.  259,  53 


N.  ■ 


.  77. 


"  See  i  3857,  infra. 

«  Lowndes  v.  Cooch,  87  Md,  478,  40 
L.  B.  A.  380,  39  Atl.  1045;  Bellows 
Falls  Power  Co.  v.  Com.,  222  Mass.  51, 
Ann.  Caa.  1916  C  S34,  109  N.  E.  891. 
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validity  and  effect  of  the  provisions  of  the  will  disposing  of  su«h  stock 
is  to  be  determined  by  that  law,  rather  than  hy  the  law  of  Uie  domicile 
of  the  corporation.*' 

§3778.  Effected  pendin;  judicial  proceedings;  lis  pendens.  When 
shares  of  stock  are  sold,  and  the  certificate  therefor  transferred  to  a 
bona  fide  purchaser  pending  a  suit  involving  the  title  thereto,  the 
purchaser  is  not  chargeable  with  notice  of  the  suit,  and  his  title  can- 
not be  affected  by  any  judgment  or  decree  subsequently  rendered 
therein,  for  the  doctrine  of  lis  pendens  has  no  application.  This  is 
clearly  so  where  the  suit  is  pending  in  another  state,  because,  if  for 
no  other  reason,  "the  doctrine  that  lis  pendens  is  notice  to  all  the 
world  has  no  extraterritorial  application,  and  most  be  restricted  to 
parties  living  within  the  jurisdiction  where  the  action  is  pending."** 
And  it  is  so,  even  when  the  action  is  pending  in  the  same  state  in 
which  the  parties  reside  and  the  transfer  is  made,  for  the  doctrine  of 
lis  pendens  does  not  apply  to  sales  and  transfers  of  stock. ^ 


♦7  Lowndes  v.  Cooch,  87  Md.  47S, 
40  L.  R.  A.  380,  39  Atl.  1045. 

A  bequest  Of  stock  to  &  person  who 
dies  before  the  death  of  the  testator 
will  be  deemed  to  have  lapsed,  where 
it  1/onld  lapae  under  the  Ibtcs  of  tho 
Btate  where  the  testator's  domicile  is, 
thoDgh  there  is  a  statute  in  the  state 
of  the  corporation's  domicile  which 
would  prevent  a  lapse  under  snch  cir- 
eumstances.  Lowndes  v.  Cooch,  87 
Md.  478,  40  L.  E.  A.  380,  39  Atl.  1045. 

4S  Holbrook  y.  New  Jersey  Zinc 
Co.,  57  N.  T.  616;,Shelton  v.  Johnson, 
4  Sneed  (Tenn.)  672,  70  Am.  Dee. 
265. 

4«Hook  V.  Hoffman,  16  Ariz.  540, 
147  Pac.  722;  Central  Sav.  Bank  v. 
Smith,  43  Colo.  BO,  95  Pac.  307;  Da- 
vis V.  Miller  Signal  Co.,  105  111.  App. 
657;  Holbrook  v.  New  Jersey  Zino 
Co.,  5T  N.  T.  616;  Leitch  v.  Wells,  48 
N.  Y.  585;  American  Press  Aas'n  v. 
Brantingham,  75  N.  Y.  App.  Div.  435, 
78  N.  Y.  Supp.  305,  appeal  dia missed 
173  N.  Y.  601,  aa  N.  E.  1103. 

In  Foss  V.  People's  Qaslight  &  Coke 
Co-,  145  ni.  App.  215,  it  was  said  that 
62 
VI  PriT.  Corp.— 20 


one  who,  pending  a  salt  involving 
the  ownership  of  stock,  acquired  part 
of  the  stock  of  the  complainant,  and 
who  thereupon  filed  a  cross-bill,  was 
circumscribed  by  the  doctrine  of  lis 
pendens  in  his  ability  to  prevail.  The 
judgment  of  the  Appellate  Court  in 
this  case  was  affirmed  by  the  Supreme 
Court  (241  III.  238,  89  N.  E.  351) 
witfiout  mentioning  this  point.  The 
statement  referred  to  was  made  in 
considering  the  refusal  of  the  chan- 
cellor to.  allow  an  amendment  of  the 
bill,  and  it  was  held  that  such 
refusal  was  not  an  abuse  of  dis- 
cretion, so  that  such  statement  is  ap- 
parently mere  dictum. 

In  Buford  v.  Eeokuk  Northern 
Line  Packet  Co.,  3  Mo.  App.  15B, 
aS'd  69  Mo.  611,  it  was  held  that  the 
pendency  of  a  suit  to  cancel  stock 
claimed  to  have  been  legally  issued 
was  notice  to  all  the  world  that  Its 
validity  was  in  litigation,  and  that  a 
subsequent  decree  of  eaacellation 
would  reach  the  stock  in  the  hands 
of  persons  to  whom  it  might  be  trans- 
ferred pending  suit. 
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XX.   NEOOTIABILITT   OF  STOCK   CERTIFICATES  AND  TITLB   OP  BONA  FTOE 

TRANSFEREES 

§  3779.  Oen^ral  mlee.    A  certificate  of  stock  is  not  a  negotiable 
instrument  in  the  same  sense  that  a  bill  or  note  is  negotiable,"  even 


MTFnlted  States.  National  Safe  De- 
posit Savings  &  Trust  Co.  v.  Eibbs,  229 
TJ.  S.  301,  57  L.  Ed.  1241,  afl'g  32  App. 
Caa.  (D.  C.}  459;  Eammond  v.  Hast- 
ingi,  134  U.  S.  401,  33  L.  Ed.  BBO; 
Weniger  v,  Suecees  Min,  Co.,  227  Fed. 
548;  National  City  Bank  of  Chicago 
V.  Wagner,  219  Fed.  473;  O'Noil  v. 
Wolcott  Min.  Co.,  174  Fed.  527,  27  L. 
R.  A.  (N,  S.)  200;  Church  v.  Citizens' 
St.  B,  Co.,  78  Fed.  526;  Bangor  Elec, 
Light  &  Power  Co.  v.  Robinson,  52 
Fed.  520;  Matthews  v.  Massacbuaetts 
Nat.  Bank,  Holmes  396,  Fed.  Cas.  No. 


Nelson  v,  Owen,  113  Ala. 
372,  21  8o.  75;  Winter  v.  Montgomery 
Qas-Light  Co.,  89  Ala.  544,  7  So.  773; 
East  Birmingham  Laod  Co.  v.  Dennis, 
85  Ala.  583,  2  L.  B.  A.  836,  7  Am,  8t. 
Kep.  73,  5  So.  317;  Mobile  Mut.  Ins, 
Co.  V.  CuHom,  49  Ala.  558. 

Arizona.  Hook  v.  Hoffman,  16  Ariz. 
540,  147  Pac.  722. 

Arkansas.  Bankers'  Trust  Co.  of 
St.  Louis  V.  McCloy,  109  Ark.  ItfU,  47 
L.  R.  A.  (N.  g.)  333,  159  8.  W.  203. 

Oaljfonilk.  Ramage  v.  Oould,  169 
Pae.  670;  Perkins  v.  Cowles,  157  Cal. 
825,  30  L.  R.  A.  (N.  8.)  283,  137  Am. 
St.  Kep.  158,  108  Pac.  711;  O'Dea  v. 
Hollywood  Cemetery  Ass'n,  154  Cal.  53, 
97  Pac,  1;  Craig  v.  lleaporia  Land  & 
Water  Co.,  113  Cal.  7,  35  L.  R.  A. 
306,  54  Am.  St.  Eep.  316,  43  Pac.  10; 
Graves  v.  Mono  Lake  Hydraulic  Min. 
Co.,  81  Cal.  303,  22  Pae.  665;  Barstow 
V.  Savage  Mia.  Co.,  64  Gal.  388,  49 
Am.  Rep.  705,  1  Pac.  349;  Winter  v. 
Belmont  Min.  Co.,  53  Cal.  428;  Sher- 
wood V.  Meadow  Valley  Min.  Co.,  50 
Cal.  412. 


Colorado.  O'Mara  v.  Neweomb, 
38  Colo.  275,  88  Pac.  167. 

District  of  Columbia.  National 
Safe  Deposit,  Savings  &  Trast  Co.  r. 
Hibbs,  32  App.  Cas.  459,  att'd  229  D. 
e.  3B1,  57  L.  Ed.  1241;  National  Safe 
Deposit,  Savings  &  Trust  Co.  v.  Gray, 
12  App.  Cas.  276. 

G«orsla.  Bank  of  Culloden  v.  Bank 
of  Forsyth,  120  Ga.  575,  102  Am.  St. 
Hep.  115,  48  S.  E.  226. 

Illinois.  Hail  v.  Rose  Hill  &  E. 
Boad  Co.,  70  111.  873;  Healy  v.  Defi- 
ance City  Bank,  160  111.  App.  628; 
Miller  v.  Doran,  151  111.  App.  527, 
aff'd  245  111.  200,  91  N.  E.  1039. 

Iowa.  Muilga  v.  Railway  Mail 
Equipment  Co.,  167  Iowa  656,  149  N. 
W.  8137;  Sykes  v.  Pure  Food  Cider 
Co,,  157  Iowa  601,  138  N.  W.  554; 
Clark  V.  American  Coal  Co.,  86  Iowa 
436,  17  L.  R.  A.  557,  53  N.  W.  291. 

Kansas.  Bamhouse  v.  Dewey,  83 
Kan.  12,  29  L.  B.  A.  {N.  S.)  166,  109 
Pac.  1081;  Culp  v.  Mulvane,  66  Kan. 
143,  71  Pae.  273. 

KeatuckT'  Will's  Adm'f  v,  Qeorge 
Wiedemann 'Brewing  Co.,  171  Ky.  681, 
188  6.  W.  778. 

Loulslaiia.  Sinnot  v.  Hibernia  Nat. 
Bank,  105  La.  705,  30  So.  233;  Smith 
T.  Crescent  City  Live-Stock  Landing 
&  Slaughter-House  Co.,  30  La.  Atnn. 
1378;  Harris  v.  Bank  of  Mobile,  5  La. 
Ann.  538. 

Maiylaad.  Brant  t.  Ehlen,  59 
Md.  1. 

Massachusetts.  Herbert  v.  Bimson, 
220  Mass.  480,  L.  R.  A.  1915  D  733, 
108  N.  B.  65;  Barstow  v.  City  Trust 
Co.,  216  Mass.  330,  103  N.  E.  911; 
Baker  v.  Davie,  211  Mass.  429,  37  L. 


d  by  Google 


Ch.  56] 


Stock  and  Stockholders 


[§3779 


when  it  is  indorsed  in  blank.    And  it  has  been  repeatedly  held,  there- 

Schnyler,  34  N.  T.  30;  MeehanicB* 
Bank  v.  New  York  ft  N.  H.  E.  Co., 
13  N.  T.  E99;  TaJcott  v.  Standard  Oil 
Co.,  149  App.  Div.  694,  134  N.  Y. 
8upp.  617;  Treadwell  v.  Clark,  114 
App.  Div.  403,  100  N.  T.  Sapp.  1, 
att'i  190  N.  T.  51,  82  N.  E.  505;  Hall 
V.  Wagner,  111  App.  Div.  70,  97  N. 
T.  Sopp.  570;  Lyman  v.  State  Bank 
o£  Randolph,  81  App.  Div.  367,  80 
N.  y.  Supp.  901,  aff'd  179  N.  T.  577, 
72  N.  E.  1145;  American  Press 
Asa'n  V.  Brautingham,  75  App.  Div. 
435,  78  N.  T.  Supp.  305,  appeal  dis- 
miased  173  N.  T.  601,  66  N.  E.  1103j 
Hawes  v.  Gas  OonsumerB'  Ben.  Co., 
36  N.  T.  St.  Rep,  48,  12  N.  Y.  Supp. 
024,  rev'g  on  other  grounds  9  N.  T. 
Supp.   400. 

Obio.  Farmers'  Bank  v.  Diebold 
Safe  &  Lock  Co.,  65  Ohio  St.  367,  58 
L.  B.  A.  620,  90  Am.  St.  Rep.  5S8,  64 
N.  E.  518.  See  also  Cincinnati,  N, 
O.  ft  T.  P.  Hy.  Co.  V.  Citizens'  Nat. 
Bank,  56  Ohio  St.  351,  43  L.  R.  A. 
777,  47  N.  E.  249. 

OUalionut.  Litchfield  v.  Henson 
Oil  Co.,  157  Pac.  137. 

Oregon.  Seckwitb  v.  Gallce  Mines 
Co.,  50  Ore.  542,  16  L.  R.  A.  (N.  8.) 
723,  93  Pac.  453. 

Peonsylvuila.  Shattuck  v.  Amer- 
ican Cement  Co.,  205  Pa.  197,  97  Am. 
St.  Rep.  735,  54  Atl.  785. 

BtiodB  Idand.  Talbot  v.  Talbot, 
33  R.  I.  72,  Ann.  Cas.  1912  C  1221, 
78  Atl.  535. 

Sontli  OaroUiu.  Hampton  &  B. 
Railroad  &  Lumber  Co.  v.  Bank  ot 
Charleston,  48  S.  C.  ISO,  26  8.  E. 
23S. 


B.  A.  (N.  S.)  944,  97  N.  E.  1094; 
CHerron  v.  Gray,  188  Mans.  573,  40 
L.  E.  A.  49S,  60  Am.  St.  Rep.  411,  47 
N.  E.  429;  Shaw  v.  Spencer,  100  Mass. 
3S2,  97  Am.  Dee.  107,  1  Am.  Rep. 
115;  Sewell  v.  Boston  Water  Power 
Co.,  4  Anen  277,  282,  81  Am.  Deo. 
701. 

BOcUgaii.  Austin  v.  Hayden,  171 
Mich.  38,  Ann.  Cas.  1915  B  894,  137 
N.  W.  317;  May  v.  Cleland,  117  Mich. 
45,  44  L.  R.  A.  163,  75  N.  W.  129. 

MlnnCBot*.  Schumacher  v.  Greens 
Cananea  Copper  Co.,  117  Minn.  124, 
38  L.  R.  A.  (N.  8.)  180,  Ann.  Cas. 
1913  C  1115,  134  N.  W.  510;  Wallace 
V.  Carpenter  Elec.  Heating  Mfg. 
Co.,  70  Minn.  321,  68  Am.  St.  Bep, 
530,  73  N.  W.  189;  Guilford  v.  West- 
ern V.  Tel.  Co.,  59  Minn.  332,  50  Am. 
St.  Rep.  407,  61  N.  W.  324. 

MlMimppL  Bank  of  Holly  Springs 
V.  Pinson,  5S  Miss.  421,  38  Am.  Rep. 
330. 

MlBWnrL  Brinkerhoff-Farris  Trust 
ft  Savings  Co.  v.  Home  Lumber  Co., 
118  Mo.  447,  24  S.  W.  129;  Bank  of 
Atchison  County  v.  Durfee,  118  Mo. 
431,  40  Am.  St.  Rep.  396,  24  S.  W. 
133;  Watson  v.  Sidney  P.  Woody 
Printing  Co.,  56  Mo.  App.  145.  See 
also  National  Bank  of  Webb  City  t. 
Newell-Morae  Royalty  Co.,  259  Mo. 
637,  188  S.  W,  699. 

HAbraftk.  Herrick  v.  Humphrey 
Hardware  Co.,  73  Neb.  809,  119  Am. 
St.  Rep.  917,  11  Ann.  Cas.  201,  103 
N.  W.  685. 

Nv'nda.  Bereicb  v.  Marye,  9  Nev. 
312. 

'  New  Tork.  American'  Exeh.  Nat. 
Bank  v.  Woodlawn  Cemetery,  194  N. 
Y.  116,  87  N.  E.  107,  rev'g  120  App. 
Div.  119,  105  N.  Y.  Supp.  305;.Knoi 
V.  Eden  Mn8«e  American  Co.,  148  N. 
r.  441,  31  L.  R.  A.  770,  51  Am.  St. 
Bep.  700,  42  N.  B.  988;  Weaver  v. 
Harden,  49  N.  Y.  28«,  rev'g  3  Lans. 
338;    New  York  &  N.  H.  B.   Co.  v. 


Bmith  T.  Railroad,  SI 
Tenn.  221,  18  S.  W.  548;  Young  v. 
Sooth  Tredegar  Iron  Co.,  85  Tenn. 
189,  4  Am.  St.  Rep.  752,  2  S.  W.  202; 
Cornick  v.  Richards,  3  Lea  1. 

UUH.     Brown  v.  Wright,  48  Utah 
633,  161  Pac.  448. 
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fore,  that,  in  the  absence  of  any  estoppel,"  a  bona  fide  purchaser  of 
snch  certificates  acquires  no  better  title  to  the  shares  than  his  trans- 
ferrer had,"  and  that  he  takes  the  same  subject  to  equities  exist- 
ing against  the  transferrer  in  favor  of  the  corporation,  or  of  third 
persons." 


VUglnla.  Shenandoah  Valley  B.  . 
Co.  V.  Griffith,  76  Vb.  913. 

Waaliiagton.  Whitfield  v.  Non- 
pariel  Consol,  Copper  Co.,  67  Wash. 
286,  41  L.  B.  A.  (N.  S.)  187,  123  Pm. 
107ft. 

Watt  Vlzglnia.  Lipscomb's  Adm'r 
V.  Condon,  56  W.  Va.  416,  87  L.  B.  A. 
670,  107  Am.  St.  Bep.  938,  49  8.  E. 
3B2. 

.  Cady, 


Colonial  Bank 
L.  E.  15  App.  Caa.  267. 

"A  cartificftte  of  stock  indorsed  in 
blank  is  not  negoti&ble.  It  is  not 
governed  by  the  law  ag  to  negotiable 
iuBtrumentB."  Baker  t.  Davie,  211 
Mass.  4S9,  37  L.  B.  A.  (N.  S.)  011,  97 
N.  E.  1094. 

"Upon  principle  and  authority,  it 
is  manifest,  the  certificate  has  not 
in  it  the  elemcuta  and  characteristics 
of  negotiable  or  commercial  paper; 
it  is  not  evidence  of  debt;  it  is  not  a 
promise  to  pay  nor  an  order  for  the 
payment  of  money;  it  is  but  a  muni- 
ment of  title."  Nelson  v.  Owen,  113 
'  Ala.  372,  21  So.  75. 

"They  are  not  negotiable  in  form, 
they  represent  no  debt  and  are  not 
securities  for  money."  Knoi  v.  Eden 
Musee  American  Co.,  148  N.  T.  441, 
31  L.  E.  A.  779,  51  Am.  St.  Bep.  700, 
42  N.  E.  988. 

"It  is  not  a  promise  to  pay  money, 
and  it  has  no  period  of  maturity  as 
such  instruments  have."  Cincinnati, 
N.  0.  ft  T.  P.  By.  Co.  V.  Citizens' 
Nat.  Bank,  56  Ohio  St.  351,  43  L.  B. 
A.  77,  47  N.  E.  249. 

They  are  non-negotiable  in  tho 
sense  that  a  complete  transfer  of 
title,  good  as  against  the  corpora- 
tion, can  only  be  made  by  a  trans- 
fer in  accordance  with  a  governing 
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statute.     Whitfield  v.  Nonpariel  Con- 
sol.  Copper  Co.,  67  Wash.  886,  41  L. 

E.  A.   (N.  8.)   137,  123  Pac.  1078. 
SI  See   £3853,  infra. 

6S  United  SUtea.  ,  Church  v.  Citi- 
rens'  St.  B.  Co.,  78  Fed.  526. 

Alabama.  East  Birmingham  Land 
Co.  V.  Dennis,  85  Ala.  565,  2  L.  R.  A. 
836,  7  Am.  St.  Bep.  73,  5  So.  317. 

OaUfomlv  Bamage  v.  Qould,  189 
Pac.  670;  Perkins  v.  Cowles,  157  Cal. 
625,  30  L.  K.  A.  (N,  S.)  283,  137  Am. 
St.  Eep.  158,  108  Pac.  711;  O'Dea  v. 
Hollywood  Cemetery  Asa'n,  154  CaL 
53,  97  Pac.  1. 

nilDJfs.  McCarthy  v.  Crawford, 
238  Dl.  38,  86  N.  E.  750. 

UlBMUil.  State  V.  Bank  of  Mis- 
souri, 45  Mo.  528;  Watson  v.  Sidney 

F,  Woody  Printing  Co.,  36  Mo.  App. 


145. 
New  Tork.    Weaver  v.  Barden,  49 

N.  T.  286,  rev'g  3  Laus.  338;  Mechan- 
ics' Bank  V.  New  York  &  N.  H.  a 
Co.,  13  N.  Y.  509;  Hawes  v.  Gas  Con- 
Bumera'  Ben.  Co.,  36  N.  Y.  St.  Bep. 
48,  12  N.  y.  Bnpp.  924,  rev'g  on  other 
grounds  0  N.  Y.  Supp.  490. 

Tennessee.  Young  v.  South  Trede- 
gar Iron  Co.,  85  Tenn.  189,  4  Am.  St. 
Bep.  752,  2  S.  W.  202;  Corniek  v. 
Bic  hards,  3  Lea  1. 

VligUUa.  Shenandoah  Valley  B. 
Co.  V.  GrifBth,  76  Va.  913. 

ISXTnlted  States.  Church  v.  Citi- 
zens' St.  B.  Co.,  78  Fed.  526. 

OaHfomia.  Perkins  v.  Cowles,  157 
Cal.  625,  30  L.  B.  A.  (N.  S.)  283,  137 
Am.  St.  Bep,  158,  108  Pac.  711;  O'Dea 
V.  Hollywood  Cemetery  Ass'n,  154 
Cal.  53,  97  Pac.  1;  Craig  v.  Hesperia 
Land  &  Water  Co.,  113  Cal.  7,  35  L. 
E.  A.  306,  54  Am.  St.  Bep.  316,  45 
Pae.  10. 
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Thus,  a  bona  fide  purchaser  of  a  lost  or  stolen  certificate  of  stock, 
indorsed  in  blank  by  the  owner,  acquires  no  title  as  against  the 
owner,  unless  the  latter  has  been  guilty  of  such  negligence  as  estops 
him  from  asserting  his  title.  And  the  same  is  true  where  an  assign- 
ment of  a  certificate  of  stock  and  power  of  attorney  to  transfer  the 
same  on  the  books  of  the  corporation  are  forged,  or  where  an  assign- 
ment of  a.  part  of  the  shares  represented  by  a  certificate  is  fraudu- 
lently altered,  so  as  to  cover  all  the  shares,**  And  a  sale  of  shares  by 
transfer  of  the  certificate  of  stock  is  of  no  effect  as  against  an  attach- 
ment levied  upon  the  shares  before  the  transfer,  even  though  the 
transferee  be  a  bona  fide  purchaser." 


§  37^,  Cufftom  or  usage.  Certificates  of  stock  cannot  be  given  the 
character  of  negotiable  instruments  by  any  usage  or  custom  among 
stock  brokers  or  others,  for  it  is  an  established  principle  of  law  that 
such  certificates  are  not  to  be  regarded  as  negotiable  paper,  and  no 
osage  or  ciistom  is  good  if  it  conflicts  with  an  established  principle 
of  law,"     But  the  existence  of  a  custom  among  brokers  whereby 


Healj     V.     Defiance     Citj 
Bank,  IBO  ni.  App.  628. 

lown.     Clark  V.  American  Coal  Co., 

86  Iowa  *36,  17  L.  B.  A.  E57,  63  N. 
W.  291. 

Now  Tot^  Weaver  v.  Barden,  49 
N.  T.  £86,  rev'g  3  LaoB.  33S;  Mechau- 
iea'  Bank  v.  New  York  &  N.  H.  E. 
Co.,  J3  N.  T.  599. 

aontta  CaioUnk.    Maxwell  v.  Foster, 

87  S.  C.  377,  45  8.  E.  927;  Hampton 
ft  B.  Bailroad  t  Lumber  Co.  v.  Bank 
of  CharleitoD,  48  6.  C.  120,  20  S.  E. 
238. 

TemtMMO.  Toting  v.  South  Trede- 
gar Iron  Co.,  85  Tenn.  189,  4  Am.  St. 
Eep.  752,  2  8.  W.  202;  Corniek  v. 
Bichards,  3  Lea  1. 

VlrglnU.  ehenandoah  Valley  B. 
Co.  V.  Griffith,  76  Va.  913. 

Wliere  a  stockholder  waa  present 
at  a  meeting,  and  agreed  that  the  as- 
sets of  the  corporation  shontd  be  sold 
and  applied  to  the  payment  of  debts, 
and  an;  surplus  divided  among  the 
Btockhaldera,  and  that  the  old  stock 
sboold  be  canceled,  and  new  stock 
issued  and  paid  for  at  full  par  value, 
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and  afterwards  sold  his  stock,  it  waa 
held  that  the  purchaser  took  the  same 
subject  to  all  the  equities  existing 
against  the  seller,  and  could  not  in* 
Yoke  the  doctrine  of  innocent  pur- 
ehaiier  for  thIub  to  compel  the  cor- 
poration to  isEue  to  him  a  certificate 
of  the  new  stock  in  exchange  for  the 
old  stock.  Stoddard  v.  Decatur 
Cracker  Co.,  184  Bl.  53,  56  N.  E,  327, 
aff'g  S4  111.  App.  374. 

MSee  8  3834,  infra. 

M  See   i  3444,  supra. 

Efl  Alabama.  East  Birmingham 
Land  Co.  v.  Dennis,  85  Ala.  565,  2  L. 
B.  A.  836,  7  Am.  St.  Bep.  73,  6  So. 
317. 

Dlattlct  of  Oolwnbtft.  €ee  National 
Safe  Deposit,  Savings  A  Trust  Co.  v. 
Hibbs,  32  App.  Cas.  459,  aff'd  229 
U.  8.  391,  57  h.  Ed.  1241. 

Marylaiid.  Oennan  Sav.  Bank  of 
Baltimore  City  v.  Renshaw,  78  Md. 
475,  28  Atl.  281.  See  also  First  Nat. 
Bank  of  Baltimore  v.  Taliaferro,  72 
Md.  164,  19  Atl.  364,  71  Md.  200,  17 
Atl.  1036. 


Shaw   ■ 


Spencer, 
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certificates  indorsed  in  blank  pass  from  hand  to  hand  without  in- 
quiry, the  same  as  negotiable  paper,  has  been  taken  into  consideration 
by  some  courts  on  the  question  of  the  estoppel  of  one  who  delivers 
certificates  so  indorsed  to  a  third  person  to  deny  the  authority  of 
the  latter  to  transfer  them." 

§3781.  Qnafli  n^fotiabili^;  estoppel  While  certificates  of  stock 
are  not  negotiable  instruments  in  any  proper  sense,  the  courts,  in 
view  of  the  extensive  dealings  in  such  securities,  and  the  interest,  both 
of  the  public  and  of  the  corporations  issuing  them,  iu  making  them 
readily  transferable  and  convertible,  have,  largely  by  application  ol 
the  equitable  doctrine  of  estoppel,  clothed  them  with  some  of  the 
characteristics  of  negotiable  paper."    They  are  frequently  said  to  be 


100  Mus.  362,  B7  Am.  Dec.  lOT,  1  Am. 
Hep.  115. 

MUmesota.  Schumacher  t.  Qreene 
Cananea  Copper  Co.,  117  Mian.  124, 
3ft  L.  B.  A.  (N.  8.)  ISO,  Ann.  Cas. 
1913  C  1115,  134  N.  W.  510. 

B7  8ee  J3853,  infra. 

(■Vnltod  Statw.  Masury  v.  Ar- 
kanaaa  Nat.  Bank,  93  Fed.  603; 
Bangor  Elec.  Light  &  Power  Co.  v. 
BobiusQn,  52  Fed.  520;  Matthews  v. 
Massachusetts  Nat.  Bank,  Holmes, 
396,  Fed.   Cas.   No.   9,286. 

Colorado.  See  Central  Bar.  Bank 
V.  Smith,  43  Colo.  90,  95  Pac.  307. 

nUnola.  Miller  v.  Doran,  151  DI. 
App.  527,  BflE'd  245  III.  200,  01  N.  E. 
1039. 

Sjwa.  See  Mudge  v.  Bailway  Mail 
Equipment  Co.,  167  Iowa  056,  14S  N. 
W,  887. 

Utchlgui.  Bough  V.  Breitung,  117 
Mich.  48,  75  N.  W.  147. 

HlnoorL  National  Bank  of  Webb 
City  V,  Newell- Morse  Boyalty  Co., 
259  Mo.  637,  168  3.  W.  699. 

New  York.  Knox  v.  Eden  Musee 
American  Co.,  148  N.  T.  441,  31  L.  B. 
A.  779,  31  Am.  6t.  Bep.  700,  42  N.  E. 
988;  New  York  &  N.  H.  B.  Co.  v. 
Schuyler,  34  N.  T.  30;  Lyman  v.  State 
Bank  of  Bandolpb,  81  App.  Div.  367, 
80  N,  y.  Supp.  901,  aff'd  179  N.  Y. 
677,  72  N.  E.  1145;  American  Press 


Asa'n  V.  Brautiugham,  75  App.  Div. 
435,  78  N.  T.  Supp.  305,  appeal  dis- 
missed, IT3  N.  T.  601,  66  N.  E.  1103. 

Oblo.  Cincinnati,  N.  O.  ft  T.  P. 
By.  Co.  V.  Citizens'  Nat.  Bank,  S6 
Ohio  St.  331,  43  L.  B.  A.  777,  47  N.  B. 
249. 

OngoiL  Beckwith  v.  Oalice  Ulnes 
Co.,  50  Ore.  542,  16  L.  E.  A.  (N.  S.) 
723,  S3  Pac.  453. 

South  Carolina.  Maxwell  v.  Foster, 
67  S.  C.  377,  45  8.  E.  927;  Hampton 
ft  B.  Bailroad  ft  Lumber  Co.  v.  Bank 
of  Charleston,  4S  8.  C.  120,  26  8.  E. 


.  Wright,  48  Utah 


Vtali.     Brown  v 
633,  161  Pac.  448. 

"Wbile  eertiScates  of  stock  are  sot 
negotiable  in  tbe  strict  sense  of  the 
law  merchant,  they  are  negotiable  in 
fact."  O'Neil  v.  Wolcott  Min.  Co., 
174  Fed.  527,  27  L.  E.  A,  (N.  S.)  200. 

"Tbe  holder  is  entitled  to  every 
right  respecting  them,  as  against 
third  parties,  wbich  the  law  confers 
upon  the  holder  of  commercial  pa- 
per." Mandlebaum  v.  North  Ameri. 
can  Min.  Co.,  4  Mich.  465,  quoted 
with  approval  in  May  v.  Cleland,  117 
Mich.  45,  44  L.  E.  A.  163,  75  N.  W. 
129. 

"Tbe  nature  and  extent  of  the  deal- 
ings in  tbem,  in  which  they  are  passed 


from    hand    to    hand    like    uegotiabU 
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quasi  negoti^le,"  and  the  trend  of  modem  decisions  is  to  make  them 

57  L.  Ed.  1241,  aff'g  32  App.  Cm.  (D. 
C.)  459;  National  City  Bank  of  Chi- 
cago V.  Wagner,  216  Fed.  473. 

BVUmt«d  States,  Bangor  Elec. 
Light  &  Power  Co.  v.  Kobinean,  52 
Fed.  520;  Continental  Nat.  Bank  v. 
Eiiot  Nat.  Bank,  7  Fed.  369. 

Alatiama.  Nelson  v,  Owen,  113  AIhu 
372,  21  Bo.  75. 

Arliona.  Hook  v.  Hoffman,  IS 
Ariz.  540,  147  Pac,  722. 

Arkansas.  Bankers'  Trust  Co.  of 
St.  Louia  V.  McCloy,  109  Ark.  160, 
47  L.  E.  A.   (N.  S.)  333,  159  8.  W. 


paper  and  in  eo  many  waya  enter 
into  the  basis  of  credit,  have  influ- 
eneed  courts  to  accord  to  them  tha 
character  of  negotiability  in  order  to 
meet  a  commercial  need  of  the  day." 
American  Ezch.  Nat.  Bank  v.  Wood- 
lawn  Cemetery,  194  N.  Y.  llfi,  87 
N.  E.  107,  rev'g  120  N.  Y.  App.  Div. 
119,  105  N.  Y.  Supp.  305,  quoted  -with 
approval  io  Baasett  t.  Perkins,  65  N. 
T.  Misc.  103,  119  N.  Y.  Supp.  354. 

Though  itot  negotiable  instruments, 
certificates  assigned  in  blank  "so  ap- 
proximate them  as  that  the  ordinary 
rules  of  agency  and  estoppel  which 
apply  in  the  case  of  chattels  are 
applied  to  them  with  greater  liberal- 
ity in  the  behalf  of  an  ionocent  pur- 
chaser. ' '  National  Safe  Deposit, 
Savings  &  Trust  Co.  v.  Hibbs,  32  App. 
Cas.  (D.  C.)  459,  aff'd  229  U.  8.  391, 
57  L.  Ed.  1241. 

Shares  of  stock  "partake  of  the 
4]ualitieB  of  a  negotiable  security  to 
such  an  extent  that  they  pass  from 
indorser  to  indorsee  shorn  of  all  se- 
cret liens  against  the  stock  in  the 
hands  of  the  original  owner."  Her- 
rick  v.  Humphrey  Hardware  Co.,  73 
Neb.  809,  119  Am.  St.  Bep.  917,  11 
Ann.  Cas.  201,  103  N.  W.  685. 

"Necessities  of  business  require 
that  shares  of  stock  should  be  treated 
prima  facie  as  evidence  of  unin- 
cumbered ownership  of  the  holder 
thereof  named  in  the  certiQcates  and 
upon  the  books  of  the  company." 
Bankers'  Trust  Co.  of  St.  Louis  t. 
MeCloy,  109  Ark.  160,  47  L.  B.  A. 
(N.  S.)   333,  159  a.  W.  205. 

Shares  partake  of  the  nature  of 
negotiable  instruments  since  the  en- 
actment of  section  52  of  chapter  77  of 
the  statutes.  Douglas  v.  Aurora  Daily 
News  Co.,  160  111.  App.  S06. 

They  are  frequently  sold  in  the 
open  market  as  negotiable  securities 
are.  National  Safe  Deposit,  Savings 
A  Trust  Co.  t.  Hibbs,  229  U.  S.  391, 


305. 


Defiance    City 


Ehlen, 


DUnols.      Healy    ^ 
Bank,  160  HI.  App.  ( 

MaiTlaiia.      Brant 
Md,  I. 

Mldilgaa.  Austin  v.  Hayden,  171 
Mich.  3S,  Ann.  Cas.  1915  B  S94,  137 
N.  W.  317. 

MlsBOtOt.  Merchants'  Nat.  Bank  v. 
Bichards,  S  Mo.  App.  454,  aff'd  74 
Mo.  77. 

Nmr  York.  American  Exch.  Nat. 
Bank  v.  Woodlawn  Cemetery,  194  N. 
Y.  116,  87  N.  E.  107,  rev'g  120  App. 
Div,  119,  105  N.  Y.  Supp.  305. 

Pennsylvaiiia.  Shattuck  v.  A-mer- 
ican  Cement  Co.,  205  Pa.  197,  97  Am. 
St,  Rep.  735,  54  Ati.  785. 

Tennosgee.  Smith  v.  Sallroad,  91 
Tenn.  221,  18  8.  W.  546;  West  Nash- 
ville Planing-Mill  Co.  v.  Nashville 
Sav.  Bank,  88  Tenn.  252,  6  Am.  St. 
Bep.  835,  6  S.  W.  340. ' 

ntalL  Coray  v.  Perry  Irrigation 
Co.,  166  Pac.  672. 

West  Virginia.  Lipscomb's  Adm'r 
V.  Condon,  56  W.  Va,  416,  67  L.  B.  A. 
670,  107  Am.  St.  Bep.  938,  49  S.  B. 
392. 

"While  not  negotiable  instruments, 
they  are  considered  as  having  many, 
if  not  all,  the  elements  of  negotia- 
bility, or,  as  so  often  expressed,  a 
quasi  negotiability."  Hook  v.  HofE- 
man,  16  Ariz.  540,  147  Pac.  722. 
6297 
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as  nearly  ne^tiable  as  possible.^  Such  certificates,  said  Mr.  Justice 
Davis,  "althougli  neither  in  form  nor  character  ne^tiable  paper, 
approximate  to  it  as  nearly  as  practicable.""  So  title  to  them  will 
pass,  as  between  the  parties,  by  indorsement  and  delivery  of  the  cer- 
tificates, as  in  the  ease  of  negotiable  instruments,**  they  are  not 


Certiflcatea  of  Btoek  indoraed  in 
blank  "have  a  certain  quasi  uegO' 
tiabi]it7,  arising  largely,  if  net  en- 
tirely, from  the  fact  that  the  hoHer 
has  voluntarily  made  delivery  to  some 
other  person,  and  thus  precluded  him- 
self by  the  general  principles  of  es- 
toppel; and  more  particularly  by  the 
fact  that  he  has  given  an  apparently 
unrestricted  authority,  which  cannot 
be  limited  to  the  injury  of  others  by 
andisclosed  instructioDS. ' '  Bangor 
Elec.  Light  4  Power  Co.  v.  Bobinson, 
52  Fed.  520. 

SOMsBury  v.  Arkansas  Nat.  Bank, 
93  Fed.  €03,  rev'g  87  Fed.  381; 
O'Mara  v.  Newcorab,  38  Colo.  275,  8S 
Pac.  167;  Hice  v.  Gilbert,  173  III.  348, 
50  N.  E.  1087,  aff'g  72  111.  App.  649; 
Healy  t.  Smith,  160  III.  App.  627. 

"The  custom  of  business,  the  neces- 
sities of  commerce,  and  the  multi- 
tude of  trangactions  tend  more  and 
more,  to  force  the  transfer  of  stock 
under  the  rule  applicable  to  the  sale 
of  negotiable  instruments."  Bank  of 
Culloden  v.  Bank  of  Forsyth,  120  Ga, 
575,  102  Am.  St.  Bep.  115,  48  S.  E. 
226.    ' 

Stock  certificates  nearly  approxi- 
mate negotiabia  paper  where  they  are 
indorsed  in  blank  by  the  owner  with 
power  of  attorney  to  transfer  them. 
"Will's  Adm'r  v,  George  Wiedemann 
Brewing  Co.,  171  Ky.  681,  188  S.  W. 
778. 

In  view  of  the  fact  that  they  are 
constantly  and  frequently  sold  in  the 
open  market,  and  are  the  subject  of 
a  multitude  of  commercial  transac- 
tions, their  validity,  like  that  of  ne- 
gotiable paper,  should  be  sustained, 
where   no   insuperable   legal   obstacle 


forbids.  Weniger  v.  Success  Min.  Co., 
S27  Fed.  548. 

n  First  Nat.  Bank  of  Sontb  Bend 
V.  Lanier,  II  Wall.  (U.  8.)  369,  377, 
20  L.  Ed.  172. 

This  statement  haa  been  quoted 
with  approval  in  the  following  cases: 

tTnttad  Btatao.  National  Safe  De- 
posit, Savings  ft  Trust  Co.  v.  Eibba, 
229  U.  8.  391,  57  L.  Ed.  1241,  att'g 
32  App.  -Cas.  (D.  C.)  459;  National 
City  Bank  of  Chicago  v.  Wagner,  216 
Fed.  473;  Matthews  v.  Massaehnsetts 
Nat.  Bank,  Holmes,  396,  Fed.  Cas. 
No.  9,286. 

Lonlsiuift.  Smith  v.  Crescent  City 
Idve-Stoek  Landing  ft  Slaughter- 
House  Co.,  30  La.  Ann.  1378. 

UlBBfsalppL  Bank  of  Holly  Springs 
T.  PinsoD,  58  Miss.  421,  38  Am.  Bep. 
330. 

ULMoniL  Brinkerhoff-Farris  Trust 
ft  Savings  Co.  v.  Home  Lumber  Co., 
118  Mo.  447,  24  8.  W.  129;  Bank  of 
Atchison  County  v.  Durfee,  118  Mo. 
431,  40  Am.  St.  Bep.  396,  24  S.  W. 
133;  Merchants'  Nat.  Bank  v.  Rich- 
ards, 6  Mo.  App.  454,  aff'd  74  Mo. 
77. 

Oblo.  Cincinnati,  N.  O.  ft  T.  P. 
By.  Co.  V.  Citizens'  Nat.  Bank,  56 
Ohio  8t.  351,  43  L.  E.  A.  777,  47  N.  E. 


Oklahoma.  Litchfield  t.  Benson 
Oil  Co.,  157  Pftc.  137. 

Tennesaee.  Smith  v.  Railroad,  91 
Tenn.  221,  18  6.  W.  548. 

Utah.  Kimball  v.  Success  Min.  Co., 
38  Utah  78,  110  Pae.  872,  eoncnrring 
opinion  of  Frick,  J. 

88 O'Mara  v,  Newcomb,  38  Colo. 
27S,  88  Pae.  167;  Supply  Ditch  Co. 
V.   Elliott,   10    Colo.  327,   3  Am.  St. 
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subject  to  lis  pendens,"  and  the  transferee  may,  under  certain  circnni' 
stances,  acquire  a  better  title  than  his  transferrer  has.** 

Thus  it  is  now  well  settled  that  a  bona  fide  purchaser  of  a  certificate 
of  stock  takes  the  same  free  from  any  secret  liens  in  favor  of  the 
corporation  created  by  contract  **  or  by-laws,"  In  like  manner,  a 
transferee  of  a  certificate  of  stock  in  good  faith  and  for  value  takes 
the  stock  free  from  any  secret  trusts  or  latent  equities  in  favor  of 
the  corporation,  or  of  prior  parties  in  the  line  of  transmission,  or  of 
third  persona." 

Bep.  586,  13  Pac.  691;  National  Safe 
Deposit,  Savinga  A  Trust  Co.  t.  Oray, 
12  App.  Cas.  (D.  C.)  276;  Bantbouse 
T.  Dewey,  83  Kan.  12,  29  L.  R.  A.  (N. 
S.)  166,  109  Pse.  lOSl;  Gulp  v.  Mul- 
vane,  66  Ean.  143,  71  Pac.  273. 

"While  not  negotiable,  shares  are 
freely  uisignable  and  in  this  respect 
resemble  negotiable  chose b  in  action 
and  tangible  property  rather  than 
other  non-negotiable  ehoaes  in  ac- 
tion." Herbert  v-  Simson,  220  Msas. 
480,  L.  B.  A.  1915  D  733,  108  N.  E. 
6S. 

"They  are  not  negotiable  in  the 
commercial  senae  of  that  word, 
thoDgh  by  proper  assignment  and 
transfer  thereof  the  legal  title  of  the 
shares  of  stock  referred  to  therein 
may  be  shifted."  Binnot  v.  Hibemia 
Nat.  Bank,  105  La.  705,  30  So.  233. 

See  also  13781,  infra. 

83  See  I  377S,  snpra. 

94  Bangor  Eieo.  Light  k  Power  Co. 
V.  Bobinson,  52  Fed.  520. 

The  snbstanee  of  the  rule  of  ne- 
gotiability aa  extended  to  stock  cer- 
tificates "is  that  the  possessor  of 
sneh  an  inatruinent  has  power  to 
give,  by  delivery  to  a  bona  fide  pnr- 
ehaaer  for  value,  a  good  title  not- 
withstanding any  defectiveness  in  his 
own."  AmcTican  Exch.  Nat.  Bank  t. 
WoodlawB  Cemetery,  194  N.  T.  116, 
87  N.  E.  107,  rev'g  120  N.  Y.  App. 
Div.  119,  105  N.  T.  Supp.  305. 

»  See  1 3602,  supra. 

M  See  f  515,  supra. 

•fUnlt*!  StstOK     Uaaury    v.   Ar- 


kansas Nat.  Bank,  93  Fed.  603;  Lowry 
V.  Commercial  &  Farmers '  Bank, 
Taney,  310,  Fed.  Cas.  No.  8,581. 

Alabama.  Winter  v.  Montgomery 
Qas-Light  Co.,  89  Ala.  544,  7  So. 
773. 

Ailioti*.  See  Hook  v.  Hoffman,  16 
Ariz.  540,  147  Pac.  722. 

ArfcansM.  Bankers'  Trust  Co.  of 
St.  Louis  V.  Meaoy,  109  Ark.  160,  47 
L.  B.  A.  {N.  a)  333,  159  S.  W.  205. 

Oallfonila.  Brittaji  v.  Oakland 
Bank  of  Savings,  124  Cal.  282,  71  Am. 
St.  Bep.  5S,  57  Pae.  84;  Brewster  v. 
eime,  42  Cal.  139. 

Colorado.  Ironstone  Ditch  Co.  v. 
Equitable  eecurities  Co.,  52  Colo.  268, 
121   Pac.   174. 

District  of  CMnmbiA.  National 
Safe  Deposit,  Savings  &  Trust  Co. 
V.  Gray,  12  App.  Cas.  276. 

Q«orgla.  Nutting  v.  Thomason, 
46  Oa.  34. 

UaaiMdmMtta.  Loring  v.  Salisbury 
Mills,  125  Mass.  138;  Salisbury  Hills 
V.  Townsend,  109  Mass.  115. 

UclllgaiL  Bough  V.  Breitung,  117 
Mieh.  48,  75  N.  W.  147. 

lOasonit  National  Bank  of  Webb 
City  V,  Newell -Morse  Royalty  Co., 
259  Mo.  637,  168  S.  W.   699. 

N«W  Jenar.  New  York  &  Eastern 
Telegraph  &  Telephone  Co.  v.  Great 
EsBtern  Tel.  Co.,  74  N.  J.  Eq.  22], 
69  Atl.  528,  aff'd  75  N.  J.  Eq.  297, 
298,  72  AtL  1119. 

New  York.  Knos  v.  Eden  Museo 
American  Co.,  148  N.  Y.  441,  31  L. 
B.  A.  779,  51  Am.  St.  Bep.  700,  42  N. 
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As  we  shall  see  in  another  section,  the  owner  of  a  certificate  of 
stock  may  be  estopped  to  assert  his  title  as  against  a  bona  fide  puiv 


E,  988;  Ljtnui  v.  State  Bank  of  Ran- 
dolph, 81  App.  Div.  367,  80  N.  T. 
Bupp.  901,  aflf'd  179  N.  Y.  577,  72  N. 
E.  1145. 

Ohio.  Bueber  Watch  Case  Mfg. 
Co,  T,  Daugherty,  02  Ohio  St.  589,  57 
N.  B.  455. 

Soutli  Carolina.  Haiweli  v.  Foster, 
67  S.  C.  377,  45  6.  E.  927. 

Teonoan.  Smith  t.  Bailroad,  SI 
Tenn.  221,  18  S.  W.  546. 

Texas.  Anderson  t.  Waco  State 
Bank,  92  Tez.  506,  71  Am.  St.  Bep. 
867,  49  8.  W.  1030. 

UUH.  Kimball  v.  Success  Min.  Co., 
38  trtah  78,  110  Pao.  872. 

Englaiid.  BoddB  v.  Hills,  2  Hem. 
ft  U.  iZi. 

"The  recognized  usage  of  indors- 
ing such  ceiti&cateB  in  blank  and  so 
transferring  title,  to  them  and  what 
they  represent,  by  delivery  has  given 
them  a,  quasi  negotiable  character  to 
such  an  extent  that  they  are  often 
held,  as  they  pass  from  hand  to  hand, 
free  from  ud  disclosed  antecedent 
equities."  Austin  v,  Hayden,  171 
Mich.  38,  Ann.  Gas.  1915  B  894,  137 
N.  W.  317. 

"The  transferee  In  good  faith  and 
for  value,  holds  his  title  free  from 
latent  equities,  between  prior  par- 
ties in  the  line  of  transmission. ' ' 
Knox  V.  Eden  Uusee  American  Co., 
148  N.  Y.  441,  31  L.  R.  A.  779,  51 
Am.  St.  Rep.  700,  42  N.  B.  988. 

Where,  for  the  purpose  of  qualify- 
ing a  person  to  be  one  of  its  directors, 
a  corporation  issued  a  certificate  of 
stock  to  him,  on  his  secret  agreement 
to  retransfer  the  stock  on  ceasing  to 
be  a  director,  and  he  afterwards 
agreed  with  a  third  person  to  asslgo 
it  to  him  as  coUa-teral  security,  on  the 
latter's  becoming  surety  for  him  on 
a  note,  which  the  latter  did,  in  reli- 
ance on  such  promise,    and  without 


knowledge  of  the  secret  trust  on 
which  the  stock  was  held,  it  was  held 
that  the  equities  of  such  third  per- 
son were  superior  to  those  of  the 
corporation,  and  that  he  was  entitled 
to  an  equitable  lien  on  the  stock  as 
against  it.  Dueber  Watch  Case  Mfg. 
Go.  V.  Daugherty,  62  Ohio  8t,  589,  57 
K.  E.  455. 

Where  partners  form  a  corporation 
to  carry  on  the  business  of  the  firm, 
and  a  portion  of  the  shares  is  is- 
sued to  the  partners  individually,  but 
by  agrreement  between  themselTes 
they  are  interested  therein  as  part- 
ners, and  the  remainder  to  the  firm,  a 
purchaser  of  shares,  either  from  the 
firm  or  from  one  of  the  partners,  with- 
out notice  of  the  agreement,  is  not 
bound  thereby.  Behlow  v.  Fischer, 
102  Cal.  208,  38  Pac.  509. 

Where  a  syndicate  owning  a  ma- 
jority of  the  stock  of  a  railroad  com- 
pany had  the  title  put  in  a  trust 
company  to  vote  for  five  years  ac- 
cording to  the  direction  of  ft  commit- 
tee, who  had  no  title  to  the  stock, 
and  the  trust  company,  in  accordance 
with  the  trust  agreement,  and  by  di- 
rection of  the  syndicate,  issued  trust 
certificates  declaring  that  the  holder 
owned  the  equitable  title  to  a  certain 
number  of  shares,  and,  on  the  termi- 
nation of  the  trust,  on  surrender  of 
the  certificate,  would  be  entitled  to 
have  that  number  of  shares  trans- 
ferred to  him,  it  was  held  that  sub- 
aequent  'purchasers  of  the  stock 
certificates  took  the  same,  with  the 
right  to  the  stock,  free  from  any 
partnership  agreement  ot,  the  syndi- 
cate. Boatwick  v.  Chapman  (Sbepaug 
Voting  Trust  Cases),  BO  Conn.  553, 
24  Atl.  32. 

That  a  bona  fide  purchaser  of  a  cer- 
tificate takes  the  same  free  from  any 
secret  liens  in  favor  of  the  eorpora- 
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chaser  from  one  whom  he  has  clothed  with  apparent  title  or  authority 
to  transfer  the  stock.** 

§  3782.  StatutMy  provisions.  In  Louisiana  it  has  been  held  that 
stock  certificates  are  made  negotiable  instruments  by  a  statute  making 
them  transferable  by  delivery  with  a  written  transfer  of  the  certi- 
ficate or  a  written  power  to  sell,  assign  and  transfer  the  same.**  And 
such  would  also  seem  to  be  the  efEect  of  the  Uniform  Stock  Transfer 
Act  which  has  recently  been  adopted  in  a  number  of  states.'" 


H(ni  created  hj  eoatract,  see  §  360S, 

That  he  t&kea  free  from  anj  eecret 
liens    created    by    the    by-laws,   see 

8  515,    lupTB. 

Am  to  the  rights  of  purchaaerB  froio 
pcraons  holding  Btock  in  trust,  see 
3S37  et  seq.,  infra. 

WThia  rule,  however,  is  not  based 
apon  any  ides  tliat  certificates  of 
atoek  are  negotiable  instruments,  but 
upon  the  doctrine  of  equitable  estop- 
pel.   See  i  3853,  infra. 

eQAet  No.  180,  p.  370,  of  1B04.  Suc- 
cession of  Desina,  123  La.  16&,  49 
So.  23. 

The  Uniform  Stock  Transfer  Act  is 
now  in  force  in  this  state.  See  next 
note  following. 

TD  Section  1  of  the  act  provides  that 
the  title  to  a  certificate  and  to  the 
stock  represented  thereby  shall  be 
transferred  only  by  delivery  of  the 
certificate  indorsed  by  the  person  ap- 
pearing by  the  certificate  to  be  the 
owner  of  the  shares  represented 
thereby,  or  by  delivery  of  the  cer- 
tificate and  a  separate  docaroent  con- 
taining a  written  assignmeut  of  the 
certificate  ot  a  power  of  attorney  to 
aell,  assign  or  transfer  the  same  or  the 
shares  represented  thereby,  signed  by 
such  person.  Section  i  provides  that 
the  title  of  a  transferee  of  a  certificate 
under  a  power  of  attorney  or  assign- 
ment not  written  on  the  certificate,  or 
of  any  person  claiming  nnder  him, 
shall  cease  and  determine  if,  at  any 
time  prior  to  the  surrender  of  the  cer- 
tificate to  the  corporation  issuing  'it, 


another  person,  for  value  in  good 
faith,  and  without  notice  of  the  prior 
transfer,  shall  purchase  and  obtain  de- 
livery of  such  certificate  with  the  in- 
dorsement of  the  person  appearing 
thereby  to  be  the  owner  thereof,  or 
with  the  written  assignment  or  power 
of  attorney  of  such  person,  though  eon- 
taiaed  in  a  certain  document.  Section 
5  provides  that  the  delivery  of  a  cer- 
tifics.te  to  transfer  title  in  accordance 
with  the  provisions  of  section  1,  shall 
be  effectual,  except  as  provided  in  see- 
tion  7,  though  made  by  one  having  no 
right  of  possession  and  having  no 
authority  from  the  owner  of  the  cer- 
tificate or  from  the  person  purporting 
to  transfer  the  title.  Section  6  pro- 
vides that  the  indorsement  of  the  cer- 
tificate by.the  person  appearing  by  the 
certificate  to  be  the  owner  of  the 
shares  represented  thereby  shall  be 
effectual,  except  as  provided  in  section 
7,  though  the  indorser  or  transferrer 
was  induced  by  fraud,  duress  or  mis- 
take, to  make  the  indorsement  or  de- 
livery, or  has  revoked  the  delivery  of 
the  certificate,  or  the  authority  given 
by  the  indorsement  or  delivery  of  the 
certificate,  or  has  died  or  become 
legally  incapacitated  after  the  indorse- 
ment, whether  before  or  after  the  de- 
livery of  the  certificate,  or  has 
received  no  consideration.  Section  7 
provides  that  the  possession  of  the  cer- 
tificate may  be  reclaimed  and  the 
transfer  thereof  rescinded  under  cer- 
tain circumstances  "unless  the  cer- 
tificate has  been  transferred  to  a 
purchaser    for    value    in    good    faith 
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§  3783.  Bona  fide  purcluuerB.  In  order  that  a  purchaser  of  stock 
may  acquire  a  title  free  from  secret  liens  in  favor  of  the  corporation,  or 
latent  equities  between  prior  parties,  he  must  be  in  the  position  of  a 
bona  fide  purchaser  for  value.  He  takes  subject  to  such  liens  or 
equities  if  he  has  notice  of  them  at  the  time  of  his  purchase,'^  or 
notice  of  facts  suiBcient  to  put  him  on  inquiry,"  or  if  he  is  not  a 
purchaser  for  value,'™ 


withont  notice  of  aaj  facts  making 
the  tratiBfer  wrongfnl."  Section  8 
provides  tliat  althougb  the  transfer  of 
a  certificate  or  of  shares  lepresented 
thereby  has  been  rescinded  or  set 
aaide,  nevertheless,  if  the  transferee 
has  possession  of  the  certificate  or  of 
a  new  certificate  representing  part  or 
the  whole  of  the  same  shares  of  stock, 
a  subsequent  transfer  of  such  certifi- 
cate hy  the  trtmsferee,  mediately  or 
immediately,  to  a  purchaser  for  value 
in  good  faith,  without  notice  of  any 
facts  making  the  transfer  wrongful, 
shall  give  such  purchaser  an  inde- 
feasible right  to  the  certificate  and 
the  shares  represented  thereby.  This 
act  is  in  force  in  Louisiana,  Maryland,' 
Massachusetts,  Michigan,  New  Jersey, 
New  York,  Ohio,  Pennsylvania,  Bbode 
Island,  Wisconsin  and  Alaska. 

TlMudge  V.  Bailway  Mail  Equip- 
ment Co.,  167  Iowa  656,  149  N.  W. 
867;  American  Press  Ass'n  v.  Brant- 
ingham,  75  N.  T,  App.  Div.  435,  78 
N.  Y.  Supp.  305,  appeal  dismissed  173 
N.  Y.  601,  66  N.  E.  1103. 

If  the  purchaser  of  stock  knows 
thft  the  seller  has  only  the  equitable 
title  be  takes  only  such  equity  as  the 
seller  has.  Barker  v.  Montana  Gold, 
Silver,  Platinum  Si  Tellurium  Min. 
Co.,  35  Mont.  351,  89  Pac.  66. 

One  who  takes  stock  upon  a  pre- 
existing debt  and  with  knowledge  of 
the  claims  of  the  corporation  against 
it  is  not  a.  bona  Me  purchaser,  holds 
it  subject  to  such  claims.  Eureka 
Mining,  Smelting  tc  Power  Co,  v. 
Lively,  59  Wash.  550,  110  Pac.  425. 

A  person  who  purchases  stock, 
knowing  that  it  has  been  pledged, 
g  title  by  means  of  an  as- 


signment to  a  third  person,  who  as- 
signs to  him,  both  assignments  recit- 
ing that  the  stock  baa  been  pledged, 
and  the  certificate  not  being  produced, 
is  not  a  bona  fide  purchaser  as  against 
one  whose  funds  were  wrongfully  used 
by  the  seller  to  pay  the  pledgee.  Te- 
cumseh  Nat.  Bank  v.  Buss  ell,  60  Neb. 
277,  68  N.  W.  763. 

The  bolder  of  an  equity  in  corpo- 
rate stock  may,  by  clothing  himself 
with  the  legal  title,  secure  priority 
over  an  earlier  equity,  where  he  ac- 
quired his  equity  without  notice  of 
the  earlier  one,  although  he  may  have 
such  notice  when  be  acquires  the  legal 
title.  Duober  Watch  Case  Mfg.  Co. 
V.  Daugherty,  62  Ohio  St.  589,  57  N. 
£.  455. 

Whether  a  purchaser  has  such  no- 
tice is  a  question  of  fact.  Chandler 
V.  Blanke  Tea  &  Coffee  Co.,  183  Mo. 
App.  Bl,  165  S.  W.  819. 

See   also   H  3815,   3834,  infra. 

TSJeunings  v.  Bank  of  California, 
79  Cal  323,  5  L.  B.  A.  233,  12  Am.  St. 
Bep.  145,  21  Pac.  852;  Mudge  v.  Bail- 
way  Mail  Equipment  Co.,  167  Iowa 
656,  149  N.  W.  867;  Hampton  &  B. 
Railroad  &  Lumber  Co.  v.  Bank  of 
Charleston,  48  8.  C.  120,  26  8.  E.  238. 

"Facts  sufficient  to  put  a  party  on 
inquiry  which  if  pursued  with  due 
diligence  would  have  led  to  knowledge 
of  other  facts,  are  equivalent  to  no- 
tice of  the  facts  that  would  have  been 
disclosed  by  the  inquiry."  Maxwell 
V.  Foster,  67  S.  C.  377,  45  S.  E.  927. 

Whether  he  has  such  notice  is  a 
question  of  fact.  Chandler  v.  Blanke 
Tea  &  Coffee  Co.,  183  Mg.  App.  91, 
165  8.  W.  819. 

TS  American  Press  Ass'n  v.  Brant- 
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It  has  been  held  that  where  the  transferee  takes  merely  an  eqnitar 
ble  title  beeause  the  transfer  is  not  registered,  he  is  not  protected  as 
against  prior  equities  of  the  corporation  or  third  persons,  since  where 
the  equity  of  the  parties  is  equal,  and  neither  has  the  legal  title,  he 
who  is  first  in  time  is  strongest  in  right.''* 

Transferees  of  certificates  of  stock  are  chargeable  with  notice  of  all 
provisions  or  recitals  therein,  and  of  all  facts  as  to  which  they  are 
thereby  put  upon  inquiry."  Thus,  if  a  certificate  of  stock  declares 
that  no  transfer  of  the  shares  therein  described  will  be  made  upon  the 
books  of  the  corporation  until  payment  of  all  indebtedness  due  to  the 
corporation  from  the  holder,  a  purchaser  of  the  certificate  takes 
subject  to  such  condition," 

A  transferee  of  stock  is  also  chargeable  with  notice  of  all  provisions 
in  the  charter  of  the  corporation  or  the  general  law,"  and  therefore 


iugham,  75  N.  T.  App.  Div.  435,  78  N. 
Y.  Supp.  305,  appeal  diBiniaBed  173  N. 
Y.  601,  66  N.  E.  1103. 

One  who  has  agreed  to  transfer 
propertj  in  consideration  of  the  re- 
ceipt bj  him  of  a  certiflcats  of  Block 
is  not  a  purchaser  of  tlie  stock  for 
value  if  he  hae  not  transferred  the 
property.  Tecumseh  Nat.  Bank  v. 
Bussell,  50  Neb.  277,  69  N.  W.  763. 

A  bank  is  not  a  purchaser  of  stock 
for  value,  as  against  the  corporation 
asserting  a  lien  thereon,  where  it  took 
the  same  from  a  debtor  as  collateral, 
taking  also  a  demand  note  for  the  in- 
debtedness, the  note  being  suable  im- 
mediately, although  it  may  have 
orally  agreed  to  forbear  suit.  Bron- 
aon  Elec.  Co.  v.  Bheubottora,  122  Hich. 
608,  81  N.  W.  563. 

A  creditor  who  extends  the  time  of 
payment  of  a  pre-exiating  debt,  and 
tahes  a  new  note  therefor,  in  consid- 
eration of  a  pledge  of  stock  as  ae- 
cnrity,  is  a  bona  fide  holder  of  the 
stock.  Just  V.  state  Sav.  Bank,  132 
Mich.  600,  94  N.  W.  200. 

The  Uniform  Stock  Transfer  Act 
provides  that  an  antecedent  or  pre- 
existing obligation,  whether  for 
money     or     not,     constitutes     value 


within  the  meaning  of  the  act,  where 
a  certificate  is  taken  either  in  sat- 
i£f  action  thereof  or  as  security 
therefor.  This  act  is  in  force  in 
Louisiana,  Maryland,  Maasachnaetts, 
Michigan,  New  Jersey,  New  York, 
Ohio,  Pennsylvania,  Bhode  Island, 
Wisconsin  and  Alaska. 

ViJennings  v,  Bsnk  of  California, 
7B  Cal.  323,  5  L.  B.  A.  233,  12  Am.  St. 
Bep.  145,  21  Pac.  852;  Vansands  v. 
Middlesex  County  Bank,  26  Conn.  144. 

One  who  takea  transfer  as  security 
for  a  pre-existing  debt  is  not  a  bona 
fide  purchaser  for  value.  Watson  v. 
Sidney  F.  Woody  Printing  Co.,  S6  Mo. 
App.   145. 

TB  Jennings  v.  Bank  of  California, 
79  Cal.  323,  5  L.  R.  A.  233,  12  Am.  St. 
Bep.  145,  21  Pac.  852;  Vansands  v. 
Middlesex  County  Bank,  26  Conn. 
144;  Beynolds  v.  Bank  of  Mt.  Vernon, 
6  N.  T.  App.  Div.  62,  39  N.  T.  Supp. 
623;  StatTord  v.  Produce  Exch.  Bank- 
ing Co.,  61  Ohio  St.  160,  76  Am.  St. 
Bep.  371,  55  N.  B.  162. 

79  See  S  3603,  supra. 

Tl  Hampton  tb  B.  Bailroad  &  Lum- 
ber Co.  V.  Bank  of  CharleBton,  48  S. 
C.  120,  26  S.  E.  23S. 
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takes  subject  to  any  lien  which  may  be  ^ven  thereby  to  the  corpora' 
tion  for  any  indebtedness  of  the  transferrer." 

He  also  takes  subject  to  any  lien  reserved  by  the  corporation  by  a 
by-law  expresdy  authorized  by  the  charter  or  a  general  law,"  A 
transferee  is  not  chargeable  with  notice  of  by-laws  not  authorized 
by  the  charter  or  general  law,  and  does  not  take  subject  to  a  lieu  re- 
served thereby  if  he  has  no  notice  of  the  by-law.  It  is  otherwise,  how- 
ever, if  he  has  actual  notice  of  the  by-law,'* 

A  transferee  of  stock  takes  subject  to  a  lien  reserved  by  the  corpora- 
tion by  contract  with  the  transferrer  for  a  debt  due  from  him,  where 
the  transferee  has  notice  of  the  contract,  but  not  otherwise.'* 

Where  shares  of  stock  are  transferable  only  on  the  books  of  the  cor- 
poration, and  are  there  registered  in  the  name  of  a  person  "as 
trustee,"  this  fact,  according  to  the  weight  of  authority,  is  sufficient 
to  put  purchasers  or  pledgors  of  the  stock  upon  inquiry  as  to  the 
holder's  title  and  right  to  deal  with  the  same  for  his  own  benefit." 
And  the  fact  that,  shares  are  registered  in  the  name  of  a  person  as 
executor  is  sufficient  to  charge  purchasers  from  him  with  notice  of 
the  contents  of  the  will  under  which  he  holds  the  shares. "* 

The  defense  of  purchaser  for  a  valuable  consideration  without 
notice  is  an  equitable  one.** 

XZI.    MODES  OF  TRANSFEBRINO  SHARES;    BEOISTRATION 

§3784.  General  principles.  In  the  absence  of  express  charter  or 
statutory  provision  to  the  contrary,  shares  of  stock  may  be  trans- 
ferred in  the  same  manner  as  any  other  personal  property,"  At  com- 

TSSee  £3600,  anpra.  lUliiols.      People  v.  Bevin,  17  HI. 

7»See  S515,  supra,  84. 

aoSes  §515,  supra.  Mawmchnatte,     Boston  Mnsic  Hall 
HSee  S3602,  auprs.  Ass'n  v.  Cory,   129   Mass.  435;  Dick- 
SB  See   S  3S39,  infra.  inaon  t.  Central  Nat.  Bank,  129  Mass. 
M  See  {  3S40,  infra,  279,  37  Am.  Rep.  351. 
SA  Maxwell  v,  Foster,  67  S.  C.  377,  Tennewes.     Corniek  v.  Bichards,  3 

45  S.  E.  927.  Lea  1. 

» Alabama.     McOowin   v,   Dickson,  "As   between   the   sbareholder   and 

1S2  Ala.  161,  62  So.  685;  Mobile  Mut,  bis  vendee  a  good  title  to  stock  may 

Ie8.  Co.  V,  Cullotn,  49  Ala.  558.  doubtless    be   conveyed    by    a   simple 

Colorado,     Richardson  v.  Longmont  indorsement  and  delivery  of  the   cer- 

Supply  Diteh  Co.,  19  Colo.  App.  483,  tificate,   or  by   a  bill  of  sale,  or  any 

76  Pac.  546.  other   conveyance   -vrliich    is   adequate 

Delawars.     Allen  v,  Stewart,  7  Del.  to  tranafer  the  title  to  any  other  ape- 

Ch,  2S7,  44  Atl.  786,  cies  of  personal  property,"    Bank  of 

Oeorgla.     SyKania  &   Q.   R.   Co.   v.  Commerce   v.   Bank    of    Newport,    63 

Hoge,  129  Ga.  734,  59  8.  E.  806.  Ped.  89«. 
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mon  law,  the  delivery  of  a  stock  certificate  with  a  written  transfer 
ol  the  same  to  the  purchaser  is  sufficient  to  transfer  the  title  to  the 
shares  represented  thereby,"  and  this  is  now  the  rule  in  many  states 
by  statute.  So  it  is  frequently  provided  that  the  delivery  of  a  stock 
certificate  to  a  bona  fide  purchaser  or  pledgee,  for  value,  toffether  with 
a  written  transfer  of  the  same,  or  a  written  power  of  attorney  to  sell, 
assign  and  transfer  the  same,  signed  by  the  owner  of  the  certificate, 
shall  be  a  sufficient  delivery  to  transfer  the  title  as  against  all  parties." 

"It  requires  a  clear  provision  of  the 
charter  itself,  or  of  some  Btatute,  to 
take  from  the  owaer  of  such  prop- 
erty the  right  to  transfer  it  in  ac- 
cordance with  known  rules  of  the 
eommoB  law. ' '  Boston  Maaic  Hall 
Asa'n  V.  Corv,  129  Uhbs.  435. 

HITnltod  States.  Bank  of  Com- 
merce V.  Bank  of  Newport,  63  Fed. 
898;  Seott  v,  Pequonnock  Nat.  Bank, 
SI  Blatehf.  203,  15  Fed.  494. 

CaUfomla.  Brown  v.  San  Pran- 
eieco  Gaslight  Co.,  58  Cal.  428. 

OonnectUct.  Beed  v.  Copeland,  50 
Conn.   47S,  47  Ant.  Rep.  663. 

minolB.     People   v.  Deviu,  17  HI. 


tate  of  a  decedent  are  sold  by  his  ex- 
ecutor OT  administrator,  the  title  of 
the  purchaser  is  complete  when  the 
certificate  baa  been  indoraed  and  de- 
livered. Brown  v.  San  Francisco  Gas- 
light Co.,  58  Cal.  428. 

A  traBsfer  and  delivery  of  the  cer- 
tificate is  the  ordinary  mode  of  trans- 
ferring stock.  Brin  kerb  off -Far  ris 
Trust  &  Savings  Co.  v.  Home  Lumber 
Co.,  118  Mo.  447,  24  B.  W.  129;  Le- 
brecht  v.   Nellist,  184  Mo.  App.   335, 


171  f 


.  11. 


Boston  Music  Hall 
Asa'n  v.  Cory,  I2B  Mass.  435. 

New  HampaUra.  Scripture  v.  Fran- 
eestown  Soapstone  Co.,  50  N.  H.  571. 

H«W  Jerser.  Broadway  Bank  v. 
McElrath,   13   N.   J.   Bq.   24. 

New  Yoit.  McNeil  v.  Tenth  Nat. 
Bank,  46  N.  T.  325,  7  Am.  Hep,  341. 

Teimess«a.     Coruiek  v.  Bicbarde,  3 

Wast  Virginia.  Lipscomb's  Adm'r 
V.  Condon,  56  W.  Va.  416,  87  L.  K.  A. 
670,  107  Am.  St.  Rep.  938,  49  3.  E. 
392. 

In  the  absence  of  any  provision  re- 
qniring  a  transfer  on  the  books  or 
otherwise  providing  the  manner  of 
Bale,  the  legal  title  pasaea  by  a  trans- 
fer and  delivery  of  the  certificate 
by  the  person  to  whom  it  waa  issued. 
CoDdit  V.  Galveston  City  Co.,  —  Tex. 
Civ.  App.  — ,  186  8.  W.  395. 

When  shares  belonging  to  the  es- 


"Shares  of  stock  in  a  corporation 
may  be  transferred  by  means  of  an 
assignment  and  delivery  of  certifi- 
cates." McAllister  v.  Knhn,  96  U. 
e.  87,  24  L.  Ed.  615. 

Stock  is  transferable  and  salable 
by  actual  contract  thereto  and  a  de- 
livery of  the  certificate.  New  Orleans 
Nat.  Banking  Ass'u  v.  P.  8.  Wiltz  ft 
Co.,  10  Fed.  330. 

S7  Louisiana.  Act  ISO,  p.  370, 
of  1904.  Eisenhauer  v.  New  Or- 
leans Cotton  Exchange,  140  La. 
574,  73  So,  685;  State  v.  Bank  of  Ba- 
ton Rouge,  125  Lb.  138,  136  Am.  Bt. 
Rep.  332,  51  So.  95;  Succession  of  De- 
Bina,  123  La.  488,  49  So.  23.  The  Uni- 
form Stock  Transfer  Act  ie  now  in 
force  in  Louisiana. 

MaasacbnaotlM.  St.  1003,  a.  437, 
8  28;  St.  1906,  c.  463,  part  11,  841  & 
part  III,  S22;  St.  1884,  o.  229;  R,  L. 
S  37.  Athol  Sav.  Bank  v.  Bennett, 
203  Mass.  480,  89  N.  B.  632;  Chase  v. 
Boston,  193  Mass.  522,  79  N.  E.  736; 
Clews  V.  Friedman,  182  Mass.  555,  66 
N.  E.  201;  Andrews  v,  Worcester,  N. 
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Where,  as  is  generally  the  case,"  shares  are  required  to  be  trans- 
ferred on  the  books  of  the  corporation,  the  assignment  of  the  cer- 
tificate is  generally  accompanied  by  a  written  power  of  attorney 
to  make  the  transfer,  although  it  seems  that  a  power  of  attorney  is 
not  necessary.'* 

The  assignment  need  not  be  nnder  seal,"  unless  it  is  expressly  re- 
quited by  the  charter  or  general  law,  or  by  an  authorized  by-law." 
And  where  a  seal  is  not  necessary,  a  transfer  in  blank  is  not  void  be- 
cause it  is  under  seal,  for  in  such  a  case  the  seal  will  be  disregarded  as 
mere  surplusage." 

Ordinarily  the  transfer  may  be  made  by  indorsing  on  the  certificate  ** 


MSee  {3788  et  Beq.,  Infra. 

■BSee  33791,  infra. 

MQuiner  v.  MarbUheHd  Social  Ins. 
Co.,  10  Mass.  476;  Atkinson  v.  Atkin- 
son, 8  Allen  (Mass.)  15;  Commercial 
Bank  v.  Kortright,  22  Wend.  (N.  T.) 
348,  34  Am.  Dee.  317;  Qerman  Union 
Building  ft  Saving  Fund  Asa  'n  v. 
Sendroeyer,  50  Pa.  St.  67;  In  r^  Ta- 
hiti Cotton  Co.  (Ex  parte  Sargent), 
U  B,  17  Eq.  273,  43  Law  J.  Ch.  425; 
Teea  BotUe  Co.,  33  L.  T.  (N.  S.) 


&  B.  B.  Co.,  15&  MasB.  84,  33  H.  E. 
1109.  A  power  of  attorney  signed  in 
blank  is  a  written  power  of  attorney 
within  the  meaning  of  the  statute. 
Andrews  v,  Worcester,  N.  Sn  B.  B.  Co., 
159  Mass.  S4,  33  N.  B.  1109. 

Bhods  iBland.  Oen.  Laws  1896,  e. 
177,  S  20;  Gen.  Laws  1909,  c,  213,  S  20. 
This  section  merely  provides  what 
shall  be  a  sufficient  delivery  to  pass 
title,  and  "is  not  to  be  construed  aa 
defining,  varying  or  enlarging  agree- 
ments or  relations  which  may  have 
been  entered  into  between  owners  of 
stock  and  others."  It  has  no  bearing 
on  the  question  whether  a  given  trans- 
action is  an  absolute  transfer  or  a 
pledge.  United  Nat.  Bank  v.  Tap- 
pan,  33  B.  I.  1,  79  Atl.  946. 

Utah.  The  statute  provides  that 
the  delivery  of  the  certificate,  to- 
gether with  a  written  transfer  of  the 
same,  signed  by  the  owner,  to  a  bona 
fide  pnrehaser  or  pledgee  for  value, 
flball  be  deemed  a  sufficient  transfer 
of  the  title  as  against  any  creditor  of 
the  transferrer  and  all  other  persona 
whosoever.  Comp.  Laws  1907,  |3S0. 
This  provision  la  not  to  be  construed 
as  meaning  that  a  bona  fide  purchaser 
can  acquire  title  only  from  the  real 
and  actual  ffwner.  Brown  v.  Wright, 
48  Utah  038,  161  Pac.  448. 

See  also  the  provisions  of  the  Uni- 
form Stock  Transfer  Act  quoted  in- 
fra, this  section. 


834. 

Bi  Bishop  V.  Globe  Co.,  135  Mass. 
132. 

In  England,  the  charters  or  articles 
of  assDclatian  of  corporations  gener- 
ally require  that  transfers  of  stock 
shall  be  under  seal.  See  Societe  Qeu- 
erale  De  Paris  v.  Tramways  Union 
Co.,  14  Q.  B.  Div.  424;  Societe  Oen- 
erale  De  Paris  v.  Walker,  11  App. 
Caa.  20;  Hibblewhite  v.  McHorine,  6 
Mees.  ft  W.  200. 

B«  Bridgeport  Bank  v.  New  York  & 
N.  H.  B.  Co.,  30  Conn.  231;  McNeU 
V.  Tenth  Nat.  Bank,  46  N.  T.  325,  7 
Am.  Bep.  341;  German  Union  Build- 
ing 'ft  Saving  Fund  Ass'n  v.  Send- 
meyer,  50  Pa.  St.  67;  In  re  Bamed's 
Banking  Co.,  3  Ch.  App.  105,  37  L.  J. 
Ch.  81. 

MMasury  v.  Arkansas  Nat.  Bank, 
93  Fed.  603. 

Under  the  California  Code  title  to 
stock  passes,  as  brtweeo  the  parties. 
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of  stock,  or  by  writing  on  a  separate  paper,**  an  asfflgnment  and 


by  Indorgement  and  delivery.  Ash- 
ton  V.  Zeila  Min,  Co.,  134  Cat.  408, 
6«  Pae.  494. 

A  Btatutory  provlaion  requiring  a 
■written  transfer  signed  by  the  owner 
is  satisfled  by  an  indoraement  and 
delivery  of  the  certificate.  Brown  v. 
Wright,  48  Utah  633,  161  Pae.  448. 

The  Uniform  Stock  Transfer  Act, 
i  SI,  providea  that  a  certificate  shall 
be  deemed  to  be  indorsed  vhen  an 
assignment  or  a  power  of  attorney  to 
sell,  assign  or  transfer  the  certificate 
or  the  shares  represented  thereby  is 
written  on  the  certificate  and  signed 
by  the  penon  appearing  by  the  cer- 
tificate to  be  the  owner  of  the  shares 
represented  thereby,  or  when  the  sig- 
nature of  sncb  person  is  written  witb- 
oat  more  opon  the  back  of  tbe  cer- 
tificate; and  that  in  either  of  these 
cases  a  certificate  shall  be  deemed  to 
be  indorsed  though  it  has  not  been 
delivered.  This  act  is  in  force  in 
Laulsiana,   Maryland,    Ifassaehusetts, 


fapiishes  a  convenient  and  appropri- 
ate means  of  transfer  in  the  ordinary 
course  of  bneineas;  but  it  is  by  do 
means  the  only  means  by  which  a 
transfer  of  stoci  may  be  made," 
Talbot  V.  Talbot,  32  R.  I.  72,  Ann. 
Cas.  igi2  C  1221,  78  Atl.  535. 

"A  transfer  of  ownership  may  be 
made  by  delivery  of  unendorsed  cer- 
tificates, together  witb  specific  as- 
signments,  as  well  as  by  delivery  of 
endorsed  certificates."  Talbot  v. 
Talbot,  32  H.  I.  72,  Ann.  Cat.  1912  C 
1221,  78  Atl.  535. 

Ab  between  the  parties  they  may 
bo  transferred  by  deed.  Thompson  v. 
Howe,  27  Colo.App.  361, 140  Pae.  849; 
Biehardson  v.  Longmont  Supply 
Ditch  Co.,  19  Colo.  App.  483,  TS  Pae. 
646. 

"Endorsement  of  tbe  certificates  is 
not  necessary  to  pass  the  title  where 
a.  deed  has  been  executed  assigning 
the  stock  and  authorizing  the  transfer 
on   the   books."      Curtis   v.    Crossley, 


Michigan,    New    Jersey,    New    York,      fi9  N.  J.  Bq.  358,  45  Atl.  905. 


Pennsylvania,  Bhode  Island, 
Wisconsin  and  Alaska. 

M  United  Stat«B.  Masuiy  v.  Arkan- 
sas Nat.  Bank,  93  Fed.  603;  Bank  of 
Commerce  v.  Bank  of  Newport,  63 
Fed.  &98. 

Q«OTgU.  Bank  of  Callodeu  v.  Bank 
of  Forsyth,  120  Ga.  575,  102  Am.  St. 
Bep.  115,  48  8.  E.  2i!6. 

low*.  First  Nat.  Bank  v.  Giflord, 
47  Iowa  575. 

Nev  Jensy.  Curtis  v,  Crossley,  59 
N.  J.  Eq.  356,  45  Atl.  905. 

Kow  Toik.  UitcheU  v.  Boyer,  160 
App.  Div.  563,  145  N,  T.  Sopp.  715; 
Taleott  V.  Standard  Oil  Co.,  149  App. 
Div.  694,  134  N.  T  8upp.  617. 

Bbodo  iHlaod.  Talbot  v.  Talbot, 
32  E.  1.  72,  Ann.  Cas.  1912  0  1221,  78 
Atl.  535. 

"The  printed  form  of  transfer,  with 
power  of  attorney,  commonly  placed 
upon  the  back  of  a  stock  certificate. 


statement  in  a  collateral  note 
that  the  stock  has  been  deposited  aa 
security  for  the  debt,  and  giving  the 
lender  the  right  to  sell  it  on  default, 
accompanied  by  delivery  of  the  certifi- 
cate, is  sufficient  to  give  the  purchaser 
at  sueh  a,  sale  a  titlo  which  will  sup- 
port a  demand  for  a  transfer  and  a 
new  certificate.  Bank  of  Culloden  v. 
Bank  of  Forsyth,  120  Oa.  575,  102  Am. 
St.  Bep.  115,  48  S.  E.  226. 

"Where  stocks  are  to  be  trans- 
ferred Qpon  express  trusts,  •  ■  ■ 
it  is  certainly  more  convenient  and 
orderly  that  such  transfers  should  be 
made  by  separate  specific  assignments 
in  trust,  so  that  the  trust  may  be 
fully  set  forth."  Talbot  v.  T»lbot, 
32  B.  I.  72,  Ann.  Caa.  1912  C  1221,  78 
Atl.  535. 

Where  a  deed  of  trust  assigned 
stock  standing  in  the  grantor's  name 
on  the  books  oi  the  corporation,  and 
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power  of  attorney  to  a  particular  person*  or  the  assignment  and 
power  of  attorney  may  be  executed  in  blank.**    The  Uniform  Stock 


authorized  the  trustee  to  transfer  the 
same  to  bimself  or  others,  and  the 
grantor  delivered  the  certificates,  it 
was  held  that  the  fact  that  the  assign- 
ment on  the  certificates  was  not 
signed  did  not  affect  the  operation  of 
the  deed,  although  the  grantor  pur- 
posely omitted  to  sign,  with  the  se- 
cret intention  of  retaining  control  of 
the  stock.  Curtis  v.  Crossley,  59  N, 
J.  Eq.  35S,  45  Atl.  905. 

"A  fly  power  is  a  written  assign- 
ment in  the  form  generally  used  on 
the  reverse  of  stock  certificates, 
which,  when  signed  and  attached  to 
SDCh  certificate,  is  sufficient  to  trans- 
fer the  same  in  like  manner  as  an 
indorsement  thereon."  Carlisle  v. 
Norris,  157  N.  T.  App.  Div.  313,  142 
N.  Y.  8upp.  393,  aff'd  215  N.  T.  400, 
Ann.  Caa.  1917  A  429,  lOB  N.  E.  564. 

e*  Davis  Laundry  &  Cleaning  Co,  v. 
Wbitmore,  92  Ohio  8t.  44,  Ann.  Caa. 
1917  C  ass,  110  N.  E.  518.  See  also 
Rice  V.  Gilbert,  173  HI.  348,  50  N.  E. 
1087,  aft'g  72  111.  App.  319;  First  Nat. 
Bank  v.  OifFord,  47  Iowa  575;  Prall  v. 
Tilt,  28  N.  J.  Eq.  479. 

Mimitad  StatM.  Johnston  v.  Laf- 
lin,  103  U.  8.  800,  2fl  L.  Ed.  532,  a^'g 
3  Dill.  65,  Fed.  Cas.  No.  7,393;  Me- 
AlUster  y.  Euhn,  98  U.  S.  87,  24  L. 
Ed.  61S;  Bank  of  Commerce  v.  Bank 
of  Newport,  63  Fed,  898;  Matthews 
V.  Maasachusettd  Nat.  Bank,  Holmes, 
396,  Fed.  Cas.  No.  9,288. 

Oallfotma.  Brittan  v.  Oakland 
Bank  of  Savings,  124  Cal.  282,  71  Am. 
Bt.  Bep.  58,  57  Pac.  84;  Graves  v, 
Mono  Lake  Hydraulic  Mio.  Co.,  81 
Cal.  303,  23  Pac.  665;  Cahlan  v.  Bank 
of  Lassen  County,  11  Cal.  App.  533, 
105  Pac.  765. 

Colorado.  ,  CMara  v.  Newcomb,  38 
Colo.  275,  88  Pac.  167. 

Connactlcat.     Bridgeport    Bank    v. 


New  York  &  N.  H.  E.  Co^  30  Conn. 
231. 
HUnolA      McCarthy    t.    Crawford, 

238  111.  38,  86  N.  E.  750;  Coffey  v. 
Coffey,  179  111.  283,  53  N.  E.  590,  aff'g 
74  III.  App.  241.  Bee  Rice  v.  Qilbert, 
1T3  lU.  348,  SO  N.  E.  1097,  aff'g  72 
HI.  App.  640. 

EansuL  Barnhoase  v.  Dewey,  83 
Ean.  12,  29  L.  B.  A.  (N.  B.)  186,  109 
Pac.  lOSl;  Cnlp  v.  Mulvane,  66  Kan. 
143,  71  Pac.  273. 

MaSBachnsetta.  Taft  v.  Chnrcb,  162 
Mass.  527,  39  N.  E.  283;  Andrews  v. 
Worcester,  N.  &  R.  R.  Co.,  159  Mass. 
64,  33  N,  B.  HOB;  Fitchburg  Sav. 
Bank  v,  Torrey,  134  Mass.  239. 

Ulchlgaa.  Walker  v.  Detroit  Tran- 
sit By.  Co.,  47  Mich.  338,  11  N.  W. 
187. 

Wbw  JMMjr.  Prall  v.  Tilt,  29  N.  J. 
Eq.  479;  Mt.  HoUy,  L.  &  M.  Turn- 
pike Co.  V.  Ferree,  17  N.  J.  Eq.  117; 
Broadway  Bank  v.  MeElrath,  13  N. 
J.  Eq.  24. 

New  York.  Enox  v.  Eden  Uusee 
American  Co.,  148  N.  Y.  441,  31  L.  R. 
A.  779,  51  Am.  St.  Rep.  700,  42  N.  E. 
9SS,  rev'g  on  otber  grounds  74  Hun 
493,  2fl  N.  Y.  Supp.  482;  Cutting  v. 
Damerel,  88  N.  Y.  410;  Cuehman  v. 
Thayer  Mfg.  Jewelry  Co.,  76  N.  Y. 
365,  32  Am.  Bep.  315;  Holbrook  v. 
New  Jersey  Zinc  Co.,  57  N.  Y.  616; 
UcKeil  T.  Tenth  Nat.  Bank,  46  N,  Y, 
825,  7  Am.  Rep.  341;  Hannahs  v.  Ham- 
mond Typewriter  Co.,  138  App,  Div, 
820,  143  N.  Y.  Snpp.  939;  Union  Bank 
of  Brooklyn  v.  United  States  Eich. 
Bank,  143  App.  Div.  128,  127  N.  Y. 
Supp.  661;  People  v.  Utah  Oold  ft 
Copper  Mines  Co.,  135  App.  Div.  418, 
119  N.  Y.  Qupp.  8S2;  Aspell  t-  Camp- 
bell, 64  App.  Div,  393,  72  N.  Y.  Supp. 
76;  Leavitt  v.  Fisher,  4  Dner  1;  Com- 
mercial Bank  v.  Eortrlght,  22  Wend. 
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Transfer  Aet  provides:  "Title  to  a  certificate  and  to  the  shares  repre- 
sented thereby  shall  be  transferred  only,  {a)  By  delivery  of  the  cer- 
tificate indorsed  either  in  blank  or  to  a  specified  person  by  the  person 
appearing  by  the  certificate  to  be  the  owner  of  the  shares  represented 
thereby,  or,  (b)  By  delivery  of  the  certificate  and  a  separate  docu- 
ment containing  a  written  assignment  of  the  certificate  or  a  power 
of  attorney  to  sell,  assign,  or  transfer  the  same  or  the  ^ares  repre- 
sented thereby,  signed  by  the  person  appearing  by  the  certificate  to 
be  the  owner  of  the  shares  represented  thereby.  Such  assignment 
or  power  of  attorney  may  be  either  in  blank  or  to  a  specified  person. 
The  provisions  of  this  section  shall  be  applicable  although  the  charter 
or  articles  of  incorporation  or  code  of  regulations  or  by-laws  of  the  cor- 
poration issuing  the  certificate  and  the  certificate  itself,  provide  that 
the  shares  represented  thereby  shall  be  transferable  only  on  the  books 
of  the  corporation  or  shall  be  registered  by  a  registrar  or  transferred 
by  a  transfer  agent."" 


3«,  34  Am.  Dec.  317,  aff'g  20  Wena. 
91. 

KartL  OanUiuk  Havens  v.  Bank  of 
Tarboro,  132  N.  G.  214,  95  Am.  St. 
Bep.  627,  43  S.  E.  839. 

OUo.  Davis  Laundry  ft  Cleaning 
Co.  T.  Wbitmore,  9«  Ohio  St.  44,  Ann. 
Ci*.  191TC  98S,  110  N.  E.  518;  Hal- 
deman  v.  Hillaborongh  k  C.  By.,  2 
Hand]'  101. 

Oregon.  Gray  v.  FankbauBer,  58 
Ore.  423,   115  Pae.   146. 

FanusylTaala.  Shattnek  v.  Amer- 
ican Cement  Co.,  205  Pa.  197,  97  Am. 
St.  Rep.  735,  54  Atl.  785;  In  re  Penn- 
sylvania R.  Co.'s  Appeal,  86  Pa.  St. 
80;  German  Union  Bldg.  ft  Bav.  Fund 
Ass'n  V.  SendmeyOT,  60  Pa.  St.  67^ 
Denny  v.  Lyon,  38  Pa.  St.  98,  80  Am. 
Dee.  463. 

Sooth  OuDllna.  Fraaer  ft  Dill  v. 
Charleston,  11  8.  C.  186;  State  Bank 
V.  Cox  ft  Co.,  11  Eicb.  Eq.  344,  78  Am. 
Dee.  458. 

Bnglaad.  In  re  Tahiti  Cotton  Co. 
(Ex  parte  Sargent),  L.  R.  17  Eq.  273, 
43  L.  J.  Cb.  425;  In  re  Teea  Bottle 
Co.,  33  L.  T.  (X.  S.)  834. 

It  ie  not  eBsential  that  the  instru- 
ment of  assignment  be  dated  or  that 


all  blanks  be  filled  in  in  order  to  con- 
vey both  the  legal  and  equitable  title. 
Ai^ell  V.  Campbell,  64  N.  Y.  App.  Div. 
893,  72  N.  Y.  Supp.  76. 

An  indorsement  in  blank  with  the 
intention  to  transfer  title  to  a  par- 
ticular person  has  the  same  effect  as 
an  indorsement  to  him  by  name.  Cah- 
Ian  V.  Bank  of  Lassen  County,  11 
Cal.  App.  533,  105  Pac.  786. 

A  power  of  attorney  signed  in  blank 
is  a,  "written  power,"  within  the 
meaning  of  a  statate  providing  that 
shares  of  stock  may  be  transferred  by 
delivery  with  a  written  power  of  at- 
torney to  transfer  the  same.  Andrewa 
V.  Worcester,  N.  ft  R.  R.  Co.,  159 
MftsB.  64,  33  N.  E.  1109. 

» See  1 1  of  the  aet.  This  act  is 
in  force  in  Louisiana,  Maryland, 
Alassachusetts,  Michigan,  New  Jersey, 
New  York,  Ohio,  Pennsylvania,  Rhode 
Island,  Wisconsin  and  Alaska. 

Mass.  Acts  1910,  c.  171,  S  1-  This 
provision  has  no  extraterritorial  ap- 
piication.  Barstow  v.  City  Trust  Co., 
216   Mass,  330,   103  N.  E.   Bll. 

Page  ft  Adams  Ann.  Gen.  Code 
Ohio  ii  8673 — 1.  Davis  Laundry  4 
Cleaning  Co.  v.  Wbitmore,  92  Ohio  St. 
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Where  the  assignment  and  power  of  attorney  are  executed  in  blank, 
the  certificate  may  be  transferred  from  hand  to  hand  by  delivery, 
like  a'  note  indorsed  in  blank,  and  any  holder  thereof  has  authority 
to  fill  in  his  own  name  as  transferee,  and  his  own  name  or  another's  as 
attorney,  and  cause  the  transfer  to  be  registered  on  the  books  of  the 
corporation.**  And  this  has  been  held  to  be  true  even  when  such  blank 
110  N.  E.      S6  Atl.  1026;  PraD  v.  Tilt,  28  N.  J. 


44,  Ann.  Cas.  1917  C 
618. 

In  so  far  as  the  act  provides  that 
title  to  shares  of  atock  shall  be  trans- 
ferred by  deiiveiy  of  the  certificate 
indorsed  in  blank  or  to  a  spefiSc 
person,  it  merely  carries  into  statute 
law  the  legal  principle  tberetofore 
prevailing.  Davis  Laundry  ft  Clean- 
ing Co.  V.  Whitmore,  S2  Ohio  St.  44, 
Ann.  Cta.  1917  C  988,  110  N.  E.  SIS. 

•sniilt«d  states.  Johnston  v.  Laf- 
lin,  103  U.  a  800,  26  K  Bd.  532,  aff'g 
S  bill.  65,  Fed.  Caa.  No.  7,393;  Mc- 
AUiater  v.  Kuhn,  86  U.  S.  87,  24  L. 
Ed.  615;  Matthews  v.  MassachusettB 
Nat.  Bank,  Holmee,  396,  Fed.  Cas.  No. 
0,286. 

Oallfomto.  Brittao  v.  Oakland 
Bank  of  Savings,  124  CaL  282,  71  Am. 
St.  Kep.  M,  57  Pac.  84. 

{Morado.  O'Mara  v.  Newcomb,  38 
Colo.  275,  88  Pae.  167. 

Oonnecticat,  Bridgeport  Bank  v. 
New  York  A  N.  H.  B.  Co,,  30  Conn. 
831. 

IMAwan,  Lippman  v.  Keho«  Sten- 
ograph Co.,  —  Del  Ch.  — ,  98  AtL 
943. 

nilmola.  McCarthy  v.  Crawford,  23S 
m.  38,  86  N.  E.  750;  Coffey  v.  Coffey, 
179  111.  283,  53  N.  E.  590,  aff'g  74  111. 
App.  241;  Otis  v.  Gardner,  105  III. 
436. 

Eaaaafl.  Barnhouse  v.  Dewey,  S3 
Kan.  12,  29  L.  B.  A.  (N.  8.)  166,  109 
Pac.  1061. 

MaaMclinsetts.  Andrews  v.  Worces- 
ter, N.  ft  E.  B.  Co.,  159  Mass.  64,  33 
N.  E.  1109;  Fitchburg  Sav.  Bank  v. 
Torrey,  134  Maes.  239. 

New  JerM7.  Morris  v.  Hussong 
Dyeing  Macb.  Co.,  81  N.  J.  Eq.  256, 


Eq.  479;  Mt.  HoUy,  L.  ft  M.  Turnpike 
Co.  V.  Ferree,  17  N.  J.  Eq.  117;  Broad- 
way Bank  v.  McElrath,  13  N.  J.  Eq. 
24. 

New  Torfc.  Holbrook  v.  New  Jer- 
sey Zinc  Co.,  57  N.  T.  616;  McNeii 
v.  Tenth  Nat.  Bank,  16  N.  T.  32S, 
7  Am.  Bep.  341;  Leavitt  v.  Fisher,  4 
Duer  1;  CoDimereial  Bank  v.  Eort- 
right,  22  Wend.  348,  34  Am.  Dec.  317, 
aff'g   20   Wend.   91. 

North  Carolina.  Havens  v.  Bank 
of  Tarboro,  132  N.  C.  214,  95  Am.  St. 
Bep.  627,  43  8.  E.  839. 

Oregon.  Gray  v.  Fankhauser,  5$ 
Ore.  423,  115  Pac.  148. 

Penn«ylvanla.  Shattuck  v.  Ameri- 
can Cement  Co.,  205  Pa.  197,  97  Am. 
St.  Bep.  735,  54  At!.  785;  German 
Union  Bidg.  ft  Sav.  Fund  Ass'n  v. 
Sendmeyer,  50  Pa.  St.  67. 

South  Carolina,  Fraser  ft  Dill  v. 
Charleston,  11  S.  C.  486. 

England.  In  re  Tahiti  Cotton  Co. 
(Ex  parte  Sargent),  L.  B.  17  Eq.  273, 
43  li.  J.  Cb.  425;  In  re  Tees  Bottle 
Co.,  33  L.  T.  (N.  S.)  834. 

"A  blank  transfer  on  the  back  of 
the  certificate  to  which  the  holder  has 
^ffixed  his  name  is  a  good  assignment, 
and  a  party  to  whom  it  is  delivered 
is  authorized  to  fill  it  up  by  writing 
a  transfer  and  power  of  attorney  over 
the  signature."  Brittan  v.  Oakland 
Bank  of  Savings,  124  Cal.  282,  71  Am. 
St.  Bep.   58,   57  Pac.   84. 

"A  blank  transfer  on  the  back  of 
the  certificate,  to  which  the  balder 
has  affixed  his  name,  is  a  good  assign- 
ment and  the  party  to  whom  it  is  de- 
livered is  authorized  to  fill  it  up.  It 
may  be  filled  up  with  the  name  of  a 
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assigfnment  or  power  of  attorney  ia  under  seal."  In  England,  how- 
ever, where  transfer  of  stock  are  generally  required  to  be  under  aeal, 
it  has  been  held  that  they  cannot  be  executed  in  bUnlc,  since  at  com- 
mon law  a  deed  cannot  be  executed  in  blank.'  But  even  there  it  has 
been  held  that  they  may  be  executed  in  blank  where  a  transfer  not 
under  seal  ia  valid,* 

The  right  or  authority  of  the  holder  of  the  certificate  to  fill  up 
the  blank  assignment  and  power  of  attorney  is  not  affected  in  any 
way  by  the  death  of  the  tranaferrer." 

§3786.  Neceesi^for  d^vray.  To  cocstitnte  a  transfer  there  must 
be  a  delivery.*  A  mere  agreement  to  assign  shares,  where  the  owner 
retains  control,  ia  not  a  transfer,  and  does  not  divest  his  title.'    De- 

Tramwaya  TTnlon  Co.,  14  Q.  B.  Biv. 


remote  transferee,  and  tlie  name  to  be 
inserted  cone  ems  only  the  pnr- 
ehaser."  McCarthy  v.  Crawford,  238 
lU.  38,  86  N.  E.  750. 

"The  bolder  of  a  eertificata  of 
■tock  accompanied  by  an  irrevocable 
power  of  attorney,  either  filled  up  or 
in  blank,  may  fill  np  the  letter  of 
attorney,  execute  bis  power  and  thns 
obtain  legal  title  to  the  stock,  and 
■Dch  power  is  not  limited  to  the  per- 
son to  whom  it  was  first  delivered, 
bnt  inarea  to  each  bona  fide  bolder 
into  whose  hands  the  eeitiflcate  and 
power  may  pass."  Morris  v.  Bns- 
aong  Dyeing  Mach.  Co.,  SI  N.  J.  Eq. 

sse,  86  Ati.  lose. 

A  by-law  to  the  effect  that  stock 
may  be  transferred  by  indorsement 
of  the  certificate  and  its  surrender  to 
the  secretary  for  caneellation,  where- 
upon a  new  certificate  shall  be  iasned 
to  the  transferee,  cannot  be  construed 
as  requiring  an  actual  transfer  on 
each  assignment.  Morris  v.  Eussong 
Dyeing  Mach.  Co.,  81  N.  J.  Gq.  256, 
86  At).  1026. 

» Bridgeport  Bank  v.  New  York  & 
N.  H.  H.   Co.,  30   Conn.  231. 

1  Societe  Oenerale  Do  Paris  v. 
Walker,  11  App.-Cas.  20;  Tayler  v. 
Great  Indian  Peninsula  By.  Co.,  4  De 
Qei  ft  J.  559,  28  L.  J.  Ch.  709;  Hib- 
blewhite  V.  McMorine,  6  M.  ft  W. 
200}   eociete    Oenerale   De   Paris    v. 


424. 

In  Matthews  v.  Massachnsetts  Nat. 
Bank,  Holmes,  396,  Fed.  Cas.  No. 
0,286,  it  is  said  that  the  English  hold- 
ings to  this  eifect  "were  influenced 
not  merely  by  a  rigid  adherence  to 
the  rules  of  the  common  law  in  rela- 
tion to  instruments  nader  seal,  but 
by  the  policy  of  the  stamp  system." 

■  In  re  Bamed's  Banking  Co.,  3  Ch. 
App.  105,  37  L.  J.  Ch.  81;  In  re  Ta- 
hiti Cotton  Co.  (Ex  parte  Sargent),  L. 
E.  17  Eq.  273,  43  L.  J.  Ch.  425;  In  re 
Tees  Bottle  Co.,  33  L.  T.  (N.  8.) 
S34. 

SBamhoase  v.  Dewey,  S3  Ean.  12, 
29  L.  it.  A.  {N.  S.)  108,  109  Pae. 
1081;  Culp  V.  Mulvane,  66  Kan.  143, 
71  Pae.  273;  Leavitt  v.  Fisher,  4  Duer 
{N,  Y.)  1;  Franer  &  Dill  v.  Charles- 
ton, 11  8.  C.  4S6.  But  see  In  re  Penn- 
sylvania B.  Co.'s  Appeal,  86  Pa.  St. 
SO. 


4  Weber  V.  Bullock,  I9  Colo.  214,  35 
Pae.  183;  Bank  of  Atchison  County  v. 
Durfee,  118  Mo,  431,  40  Am.  St.  Bep. 
380,  24  S.  W.  133;  Lebrecht  v.  Nellist, 
184  Mo.  App.  335,  171  S.  W.  11;  Cor- 
niek  V.  Bichards,  3  Lea  (Tenn.)  1. 

>  A  verbal  agreement  between  the 
holder  of  stock  and  sureties  on  notes 
given  by  him,  that  he  is  to  leave  his 
^      stock   with    the    corporation    as    col- 
r.      lateral    security,    to   indemnify   them 
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livery  is  defined  by  the  Uniform  Stock  Transfer  Act  to  be  a  "vol- 
untary transfer  of  possession  from  one  person  to  another.  "•  A  share 
of  stock,  being  intangible,  ia  not  susceptible  of  manual  delivery,  but 
delivery  of  the  certificate  ia  a  symbolical  delivery  of  the  stock  which 
it  represents.'' 

There  may  be  a  conatruetive  delivery  and  acceptance,  unaccom- 
panied by  a  manual  delivery  or  actual  change  of  custody  resulting 
from  acts  and  conduct  from  dealing  with  stock  when  there  has  been 
a  change  in  the  relation  of  the  parties  to  it.'  In  other  words,  as  be- 
tween the  parties,'  "both  acceptance  and  receipt,  and  therefore  de- 
livery, may  be  inferred  from  the  attendant  circumstances."^"  "The 
proof  of  a  constructive  delivery  and  acceptance  must  be  clear  and  un- 


"Delivery  may  be  either  actual  ot 
constructive."  Teague  v.  Abbot,  51 
Ind.  App.  804,  100  N.  E.  27. 

•  Teague  v.  Abbot,  SI  Ind.  App.  604, 
100   N.   E.   27. 

"However  good  as  a  transfer  of 
atock  between  the  partie9  tbe  sjni- 
bolical  or  congtroctivc  acceptance  and 
receipt  may  be,  it  will  not  afEect  the 
rigbts  of  creditors  or  purchasers 
without  notice."  De  Nuniio  v.  Do 
Nunzio,  90  Conn.  342,  97  Atl.  323. 

10  De  Nunzio  v.  De  Nunzio,  90 
Conn.  342,  97  Atl.  323.  See  also 
Teague  v.  Abbot,  51  Ind.  App.  604, 
100  N.  E.  27. 

"The  instances  for  the  application 
of  this  principle  to  the  transfer  of 
stock  will  be  infrequent  compared  to 
those  with  reference  to  goods.  Evi- 
dence of  payment  by  the  corporation 
of  a  dividend  to  the  transferee  and 
his  acceptance  of  it,  would  tend 
strongly  to  prove  a  constructive  de- 
livery and  acceptance  of  a  transfer 
of  stock."  Dc  Nunxio  v.  De  Nunzio, 
90  Conn.  342,  97  Atl.  323. 

In  In  re  Hedley,  156  Fed.  314,  it  was 
held  that  where  a  husband,  who  was 
his  wife's  agent,  assigned  certificates 
of  stock  to  her,  and^laced  them  with 
papers  and  documents  belonging  to 
her,  delivery  and  acceptance  thereof 
would  be  presomed. 


against  the  payment  of  the  notes,  ia 
neither  a  legal  nor  an  equitable  &«• 
signmcnt  of  the  stock,  where  there  ia 
no  delivery  of  tbe  stock,  and  it  does 
not  pass  from  under  the  dominion 
and  control  of  tbe  holder,  but  remains 
in  the  vaults  of  the  corporation  as  at 
the  time  of  the  agreement.  Bank  of 
Atchison  County  v.  Durfee,  IIS  Mo. 
431,  40  Am.  St.  Bep.  390,  24  S.  W. 
133. 

•  See  f  22  of  the  act.  This  act  is 
in  force  in  Louisiana,  Msryland, 
Massachusetts,  Michigan,  New  Jersey, 
New  York,  Ohio,  Pennsylvania, 
lUiode  Island,  Wisconsin  and  Alaska. 

7  United  States.  McAllister  v. 
Kubn,  96  U.  a.  87,  24  L.  Ed.  615. 

OonnecUcat.  Dc  Nunzio  v.  De 
Nunzio,  90  Conn.  342,  97  Atl.  323; 
Winslow  v,  Fletcher,  S3  Conn.  390,  55 
Am.  Eep.  122,  4  Atl.  250;  Eeed  v. 
Copeland,  50  Conn.  472,  47  Am.  Rep. 
663. 

New  Hainpshlra.  Scripture  v. 
Praneeatown  Soapstone  Co.,  50  N.  H. 
571. 

goutb  Owolliu.  Frasar  ft  Dill  v. 
Charleston,  11  8.  C.  486. 

TamesBM.  Comick  v.  Richards,  3 
Lea  1. 

V«nnoiib  Cheever  v.  Meyer,  S2  Vt. 
66. 

t  De  Nunzio  v.  De  Hunzio,  90  Conn. 
34iS,  97  Atl.  323. 
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eqnivocal."  "  Delivery  may  be  presumed  from  the  fact  that  the  cer- 
tificates of  stock,  properly  indorsed,  are  in  the  possession  of  the 
holder." 

In  the  absence  of  express  provision  to  the  contrary,  stock  may 
be  transferred  by  delivery  of  a  separate  written  transfer,  without  the 
delivery  of  any  certificate,"  especially  where  no, certificate  has  ever 
been  issued,"  or  where  it  is  not  in  the  possession  of  the  transferrer." 
But  delivery  of  the  certificates  is  sometimes  expressly  required  by 

life  Noazio  t.  Db  Nnndo,  00 
Conn.  34S,  07  Atl.  323, 

IB  Coffey  V.  Coffey,  179  HI.  383,  53 
N.  E.  590,  aff'g  74  III.  App.  241;  Hoi- 
brook  V,  New  Jersey  Zinc  Co.,  57  N. 
T.  610;  Richards  v.  Wella  Fargo  Exp. 
Co.,  156  K.  T.  App.  Div.  268,  141  N. 
T.  Supp.  306. 

Hence  a  purchaser  for  value  is  not 
bound  to  show  aflSrmatively  that  the 
irertiGcates  were  delivered  by  a.  for- 
mer owner  to  his  own  grantor.  Hol- 
brook  V.  New  Jersey  Zinc  Co.,  57  N. 
T.  616. 

Where  the  owner  of  stock  executes 
ft  wrilten  transfer  thereof  to  another, 
posaeBsion  by  the  latter  of  the  cer- 
tificates, with  the  blank  aasignmenta 
and  powers  of  attorney  to  transfer 
the  same  on  the  books,  signed  by  the 
owner,  raises  a  presumption  that 
the  delivery  was  valid,  entitling  the 
transferee  to  the  stock.  Coffey  v. 
Coffey,  179  ni.  283,  53  N.  E,  590,  aff'g 
74  111.  App.  241. 

But  this  presumption  may  be  over- 
come by  proof  raising  a  stronger  pre- 
anmption  of  continued  ownership  by 
the  person  claimed  to  have  trans- 
ferred it.  Kichard  v.  Wells  Fargt 
fcxp.  Co.,  156  N.  Y.  App.  Div.  288,  141 
N.  Y.  Supp.  306. 

IS  AUbana.      Campbell    v. 
stock  Iron  Co.,  83  Ala.  351,  3  3 

Oolorado.     Equitable  Sccuriti 
V.  Johnson,  3B  Colo,  377,  85  Pac.  840. 

KaiUML  See  Barnhouse  v.  Dewey, 
83  Kan.  12,  29  L.  B.  A.  (N.  6.)  166, 
109  Pac.  1081. 

Hsw  ToA.    Smith  v.  Savin,  141  N. 
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Y.  315,  36  N.  B.  338;  Grvmea  v. 
Hone,  49  N.  Y.  17,  10  Am.  Bep.  313; 
De  Caumont  v.  Bogert,  36  Hun  382. 

Tennessee.  Parker  v.  Bethel  Hotel 
Co.,  96  Tenn.  252,  31  L.  B.  A.  706,  34 
8.  W.  209. 

As  between  the  parties,  atock  may 
be  mortgaged  without  a  transfer  of 
the  certificate.  Campbell  v.  Wood- 
stock Iron  Co.,  83  Ala.  351,  3  Bo.  369. 

As  to  the  necessity  for  delivery  of 
the  certificate  in  the  case  of  a  gift  of 
stock,  see  {  3947,  infra. 

l^Basmussen  v.  Sevier  Valley 
Canal  Co.,  40  Utah  371,  121  Pac. 
741;  Lipscomb's  Adm'r  v.  Condon,  58 
W.  Va.  416,  67  L.  E.  A.  670,  107 
Am.  St.  Rep.  938,  49  8.  E.  392.  Bee 
also  Dain  Mfg.  Co.  y.  Trumbull  Seed 
Co.,  95  Mo.  App.  144,  68  8.  W.  951. 

IBEveritt  v.  Farmers  ft  Merchants 
Bank,  82  Neb.  191,  20  L.  B.  A.  (N.  8.) 
996,  117  N.  W.  401. 

A  statute  making  a  sale  of  personal 
property  fraudulent  per  ae  as  to 
purchasers  frrnn  or  creditors  of 
the  seller,  unless  the  possession  of  the 
property  accompanies  and  follows  the 
title,  does  not  apply  where  the  prop- 
erty is  in  the  lawful  possession  of  a 
third  person,  and  for  that  reason  tbe 
seller  is  unable  to  deliver  possession. 
So  it  does  not  apply  to  a  sale  of  stock 
where  the  certificates  have  been 
pledged  to  secure  an  indebtedness  of 
the  seller  and  are  in  the  hands  of  the 
pledgee.  First  Nat.  Bank  of  Lexing- 
ton v.  Bowman,  IBS  Ky,  433,  182  8. 
W.  195. 
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the  statate.**  And  it  has  been  held  that  the  mere  placing  of  the  name 
of  the  vendee  of  stock  on  the  corporate  books  without  a  delivery  of 
the  certificates  is  insufficient  to  warrant  a  recovery  of  the  purchase 
price.*'  The  Uniform  Stock  Transfer  Act  provides  that  an  attempted 
transfer  without  a  deliveiy  of  the  c^iificate  shall  have  the  effect  of  a 
promise  to  transfer,  and  that  the  obligation,  if  any,  imposed  by  sacb 
promise  shall  be  determined  by  the  law  governing  the  formation  and 
performance  of  contracts.*' 

g  3786.  DeliTei7  of  ocrtiflcate  without  indorsement  or  oasigiunent. 
It  has  been  held  in  a  number  of  jurisdictions  that  a  mere  delivery  of 
the  certificate,  with  intent  to  transfer  the  shares  represented  thereby, 
is  a  sufficient  transfer  as  between  the  parties,  without  any  indorsement 
or  written  assignment.**  This  has  been  generally  hdd  to  be  true  in  the 


UtTnder  the  Oklahoma  statote,  an 
indorsement  bj  the  signatare  of  the 
proprietor  of  the  Block  and  &  dativer; 
of  the  certificates  are  essential  to  an 
absolute  transfer.  A  mere  transfer 
of  the  stock  on  the  corporate  books 
is  not  enough.  Haines  y.  Brown,  18 
Okls.  3S9,  69  Pac.  1124. 

17  Lflbrecht  T.  Nellist,  184  Mo.  App. 
335,  171  S.  W.  11. 

1>  Section  10.  This  act  is  in  force 
in  LouisiaDa,  Maryland,  Massachu- 
Botts,  Michigan,  New  Jersey,  New 
Tork,  Ohio,  Pennsylvania,  Rhode 
Island,  WiBconsin  and  Alaska. 

l>  Alabamat  McGowin  v.  Dickson, 
182  Ala.  161,  62  So.  685. 

TMIana.  BumsviUe  Turnpike  Co. 
T.  State,  119  Ind.  382,  8  L.  R.  A.  265, 
SO  N.  K  421;  Teague  v.  Abbot,  51 
Ind.  App.  604,  100  N.  £.  27.  But  see 
State  V.  First  Nat.  Bank,  89  Ind.  302, 
holding  that  a  transfer  in  writing  is 
essential  to  a  pledge  of  stock  unlesa 
the  stock  is  expressly  made  assignable 
by  delivery  of  the  certificate. 

UUaacliiufltta.  Boston  Safe  Da- 
posit  ft  Tniat  Co.  v.  Adams,  224  Mass. 
442,  L.  R.  A.  1916  F  488,  113  N.  E. 
277. 

OUo.    Haldeman  t.  Hillsborough  ft 


C.  By.,  2  Handy  101,  12  Ohio  Deo. 


T.  Bethel  Hotel 
.  L.  B.  A.  706, 


Co.,  96   Tenn. 
34  8.  W.  208. 

"A  share  of  stock  in  a  corporation 
"  *  •  may  be  sold  by  parol,  or 
pass  by  delivery  of  the  certificate  of 
stock,  by  which  its  ownership  is  evi- 
denced." Condit  V.  Galveston  City 
Co.,  —  Tex.  Civ.  App.  — ,  186  8.  W. 
395. 

In  Treadwell  v.  CTark,  190  N.  T.  51, 
82  N.  E.  505,  aff'g  114  N.  T.  App. 
Div.  493,  100  N.  Y.  Supp.  1,  it  is  said 
that  if  a  purchaser  from  an  agent 
of  a  pledgee  "had  purchased  in  good 
faith,  mere  irregularities  in  the  sig- 
natures of  the  previous  holders  and 
the  want  of  former  transfers  might 
be  disregarded  and  the  intent  to 
transfer  by  delivery  might  be  fouod 
and  would  be  given  effect." 

See  also  Maaury  v,  Arkansas  Nat. 
Bank,  B3  Fed.  603,  where  it  is  aaid 
that  some  anthorities  hold  that  auch 
a  transfer  is  su&tient  to  pass  the 
equitable  title,  though  the  charter  or 
statute  requires  a  transfer  on  the 
books. 

"For  the  purposes  of  a  pledge,  an 
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ease  of  gitta,"*  and  in  some  states  is  now  the  rule  by  statnte  in  respect 
to  all  transfers.  So  the  Uniform  Stock  Transfer  Act  provides  that 
the  delivery  of  a  certificate  by  the  person  appearing  by  the  certificate 
to  be  the  owner  thereof  without  the  indorsement  requisite  for  the 
transfer  of  the  certificate  and  the  shares  represented  thereby,  but 
■with  intent  to  transfer  each  certificate  or  shares  shall  impose  an 
obligation,  in  the  absence  of  an  agreement  to  the  contrary,  upon  the 
person  so  delivering  to  complete  the  transfer  by  making  the  necessary 
indorsement ;  that  the  transfer  shall  take  effect  as  of  the  time  when  the 
indorsement  is  actually  made ;  and  that  this  obligation  may  be  specifi- 
oally  enforced.'^  In  other  jurisdictions,  however,  a  contrary  rule  pre- 
vails, and  certificates  will  not  pass  from  hand  to  hand  by  mere  de- 
livery without  an  act  of  transfer.** 

§  S787.  Recording'  or  fllin^r  in  public  offloa,  Statutes  in  some  states 
expressly  require  a  certificate  or  statement  of  all  stock  transfers  to 
be  filed  or  recorded  in  some  public  office."  In  Arkansas  the  statute 


eqnitttble  _  title  is  pRSBed  to  tliB 
pted(^e  by  the  siiiiple  delivery  of  tbe 
stock  certificate."  Bank  of  Ounteri- 
ville  T.  United  SUtes  I^delity  * 
Qaanmty  Co.,  —  Ala.  —,  75  So.  188. 

»8ee  13947,  Infra. 

UUaat.  AcU  1910,  |  S.  Boaton 
Safe  Deposit  ft  Trust  Co.  v.  Adams, 
224  Maaa.  442,  L.  B.  A.  1916  F  488, 
113  N.  E.  277;  Herbert  v.  Simson,  320 
Uaaa.  480,  L.  B.  A.  ISIS  D  733,  108 
N.  E.  65. 

The  rule  set  forth  in  this  section  is 
the  mle  which  obtained  at  common 
law.  Boaton  Safe  Deposit  ft  Tmet 
Go.  V.  Adama,  224  Maes.  442,  L.  B. 
A.  1916-F  488,  113  N.  B.  277. 

This  provision  does  not  apply  to  a 
transfer  of  shares  in  a  foreign  corpo- 
ration. Boston  Safe  Deposit  ft  Trust 
Co.  V.  Adams,  224  Mass.  442,  L.  B.  A. 
1916  F  488,  113  N.  E.  277;  Herbert 
V.  Simson,  £20  Hasa.  480,  L.  B.  A. 
1915  D  733,  108  N.  E.  05. 

The  provision  does  not  apply  to  a 
^ft  of  stock  made  before  its  enact- 
ment. Herbert  v.  Simson,  220  Mass. 
480,  L.  E.  A.  1915  D  733,  108  N.  E  fl5. 

This  act  has  been  adopted  and  is  in 
force  in  Louisiana,  Uaryland,  Massa- 


cbnaetta,  Miehigan,  New  Jersey,  New 
York,  Ohio,  Pennsylvania,  Bhode 
Island,  Wisconsin  and  Alaska. 

nsinnot  v.  Hibernia  Nat.  Bank, 
105  La.  705,  30  Bo.  233. 

In  James  v.  James,  81  Tex.  373,  16 
8.  W.  1087,  the  court  t&jp  that,  in  tbe 
absence  of  a  by-law  authorizing  a 
transfer  by  delivery,  it  is  not  pre- 
pared to  hold  that  mere  delivery  of 
share  of  national  bank  stock  will 
clothe  tlie  person  to  whom  delivery 
is  made  with  the  ri^ts  of  stockhold- 
ers. 

A  written  transfer  is  neeessary  to 
constitute  a  valid  pledge  of  stock, 
either  at  the  eommon  law  or  under 
the  Vermont  statute.  French  V. 
■White,  78  Vt.  89,  2  L.  E.  A.  (S.  8.) 
804,  6  Ann.  Cae.  479,  62  Att.  35. 

A  transfer  in  writing  is  essential 
to  a  pledge  of  stock,  unless  the  stock 
is  ezpresaly  made  aseignable  by  de- 
livery of  the  certificate.  State  v. 
First  Nat.  Bank,  89  Ind.  302. 

Bee   also    i  3905,  infra. 

BSEan.  Oen.  St.  1901,  j  1283,  pro- 
viding that  as  soon  as  a  transfer  of 
stock  is  shown  upon  the  books  of  a 
corporation   the   president   and   secre' 
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provides  that  a  certiiicate  of  the  transfer  shall  be  deposited  for 
record  with  the  county  clerk,  and  that  "no  transfer  of  stock  shall  be 
valid  aa  against  any  creditor  of  such  stockholder  until  such  certificate 
shall  have  been  so  deposited.""* 

§3788,  Necessity  for  complyinj;  with,  statutory  provisionB; 
waiver.  "Where  a  particular  mode  of  transferring  shares  of  stock  is 
prescribed  by  the  charter  of  the  corporation  or  general  law,  or  by 
its  by-laws,  compliance  therewith  may  be  necessary  to  render  a 
transfer  valid  as  against  the  corporation."    But  the  fact  that  a  trans- 


tary  shall  file  with  the  aecretary  of 
Eta.te  a  statement  of  euch  cbajige 
of  ownership,  and  that  no  transfer  of 
stock  shall  be  legal  or  binding  until 
Snch  statement  is  so  made,  imposed 
Qpon  those  who  at  the  time  of  its 
enactment  owned  corporate  stock,  and 
thereafter  sold  it,  the  duty,  in  order 
to  relieve  themselves  from  liajbility 
for  the  debts  of  the  company,  of  pro- 
curing a  record  thereof  to  bo  made  in 
the  office  of  the  secretarj  of  state; 
and  the  seller  remains  liable  where 
the  statute  Is  not  complied  with  al- 
though he  causes  the  transfer  to  be 
duly  entered  on  the  corporate  books, 
thereby  charging  the  corporate  offi- 
cers with  the  duty  of  causing  the 
public  record  to  be  made,  unless  he 
takes  some  further  steps  to  sccnre 
tihe  performance  of  such  duty.  So  in- 
terpreted the  statute  does  not  ao  im- 
pair the  obligations  of  the  stockhold- 
er's contract  as  to  render  it  uncon- 
stitutional. Henley  v.  Myers,  78  Kan. 
723,  17  L.  B.  A.  (N.  S.)  779,  93  Pac. 
laS,   173. 

It  Under  this  statute  a  transfer, 
when  no  certificate  thereof  has  been 
deposited  for  ret'ord  with  the  county 
clerk,  is  not  good  as  against  a  pur- 
chaser at  an  execution  sale  upon 
a  judgment  against  the  transferrer,  al- 
though, he  may  have  actual  notice  of 
the  transfer.  Fahmey  v.  Kelly,  102 
Fed.  403. 

And  the  creditors  of  a  stockholder 
will  prevail  over  unregistered  trans- 


fers, though  thoy  have  actual  knowl- 
edge of  them.  Scott  v.  Houpt,  73 
Ark.  78,  83  S.  W.  10S7. 

A  filing  with  the  circuit  clerk,  in- 
stead of  with  the  county  clerk,  is  in- 
sufficient, w4)ere  the  two  offices  are 
separate.  Scott  v.  Houpt,  73  Ark.  7S, 
83  S.  W.  1057. 

It  has  been  held  that  the  statute  is 
not  intended  to  apply  to  cases  in 
which  stock  is  pledged  as  security 
for  a  debt  by  simple  indorsement  and 
delivery  of  a  stock  certificate,  but  ap- 
plies only  where  the  stockholder  parts 
with  his  entire  legal  and  equitable 
title  by  an  absolute  sale, — the  purpose 
of  the  statute  being  to  afford  a  record 
for  the  benefit  of  the  taxing  authori- 
ties, or  those  interested  in  or  dealing 
with  the  corporation,  and  who  may  be 
entitled  to  proceed  against  the  stock- 
holders in  case  of  its  insolvency,  for 
which  purposes  a  pledgee  is  not  a 
stockholder.  Ifasnry  v.  Arkansas 
Nat.  Bank,  93  Fed.  603,  rev'g  87  Fed. 
381;  Loeb  v.  German  Nat.  Bank,  8B 
Ark.  108,  113  8.  W.  1017;  Hudson  v. 
Bank  of  Pine  Bluft,  75  Ark.  493,  87 
8.  W.  1177;  Scott  V.  Houpt,  73  Ark. 
78,  83  S.  W.  1057;  Batesville  Tel.  Co. 
V,  Myer-8chmidt  Grocer  Co.,  68  Ark. 
115,  56  a.  W.  784. 

Nor  does  the  statute  apply  where 
stock  is  issued  directly  to  stockhold- 
ers by  the  corporation  on  payment  of 
their  subscriptions.  Scott  v.  Houpt, 
73  Ark.  78,  83  6.  W.  1057. 

BI  Where  the  statute  requires  stock 
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fer  of  shares  is  not  made  in  the  manner  prescribed  by  tbe  charter, 
general  law,  or  by-laws  of  the  corporation  does  not  necessarily  render 
it  void  as  between  the  parties.  Ordinarily  a  transfer  which  is  not 
made  in  the  prescribed  mode,  but  which  would  be  sufficient  at  com- 
mon law,  will  convey  at  least  an  equitable  title  to  the  purchaser,  and 
he  will  be  protected  therein  by  a  court  of  equity.'* 

A  corporation  may  waive  compliance  with  a  by-law  regulating  the 
mode  of  transferring  stock,  and  it  does  so  if  it  habitually  allows  trans- 
fers without  compliance  therewith.  Thus,  where  the  charter  of  a 
corporation  provided  that  its  stock  should  be  transferred  in  the  man- 
ner prescribed  by  the  directors,  and  a  by-law  provided  for  a  transfer 
by  an  assignment  on  the  company's  books  signed  by  the  assignor,  but 
the  prescribed  method  was  never  followed,  it  was  held  that  a  transfer 
by  an  entry  on  the  books  not  signed  by  the  assignor,  in  accordance 
with  the  established  usage  of  the  company,  was  valid.''  And  where 
a  bank  cancels  the  original  certificate,  issues  a  new  certificate  in  lieu 
thereof  to  defendant,  pays  dividends  on  the  stock  thereafter,  and  in 
general  recognizes  the  defendant  as  the  owner  of  the  stock,  it  will  be 
deemed  to  have  waived  provisions  of  its  by-laws  providing  for  sub- 
mission of  the  name  of  a  proposed  transferee  to  the  board  of  directors, 
and  requiring  transferees  to  sign  the  by-laws."  As  we  shall  see  in 
subsequent  sections,  a  corporation  may  also  waive  provisions  of  its 
charter  or  by-laws  or  of  a  general  law  requiring  registration  of  trans^ 
fers  on  the  corporate  books,  or  estop  itself  from  setting  up  a  non- 
compliance therewith,  in  so  far  as  its  own  rights  are  concerned.** 

A  failure  of  the  transferee  to  sign  a  transfer  as  required  by  the 
articles  of  association  may  be  cured  by  his  subsequently  signing 
it.w 

§  3789.  Traiurfer  on  the  booka  of  the  corporation — Oeneral  prin> 
dples.  Registration  of  a  transfer  of  shares  on  the  books  of  the  cor- 
poration is  not  necessary  to  the  validity  of  the  transfer,  or  the  sub- 
stitution of  the  transferee  for  the  transferrer  as  a  stockholder,  either 
as  between  the  parties  themselves,  or  as  against  the  corporation  or  its 

to  be  trsnaferred  ia  a  psrtieular  man-  40  Utah  371,  121  Pac.  741. 

n«r,  there  must  be  at  least  a  subataa-  ST  Richmondville  Mfg.  Co.  v.  Prall, 

tial  compliance  with  its  requirement  a.  9  Conn.  4S7. 

Pneblo  Sav,  Banli  v.  Eichardson,  39  M  People 'a    Home    Sav.    Bank    v. 

Colo.  319,  89  Pac.  709.  Eickard,  139  Cal.  285,  73  Pse.  858. 

M  Home  fitoek  Ins.  Co.  v.  Sherwood,  n  a^e  I  3808,  infra. 

72    Mo.   461;    Oilbert    v.    Manchester  30  Shaw     v.     Qoebel     Brewing    Co., 

Iron  Mfg.  Co.,  11  Wend.  (N.  Y.)   827;  Ltd.,  202  Fed.  408,  45  L.  B.  A.  (N.  S.) 

Bumuosen  v.  Sevier  Valley  Canal  Co.,  1090. 
6317 
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creditors,  or  as  against  a  snbseqnent  attaching  creditor  of  the  trans- 
ferrer, tinless  such  a.  formality  is  expressly  required  by  or  under 
the  charter  of  the  corporation  or  some  general  law,  or  by  a  valid 
by-law  of  the  corporation.**  Frequently,  however,  the  charter  of  a 
corporation  or  the  general  law  under  which  it  is  formed  expressly  pro- 
vides that  its  shares  shall  be  transferable  only  on  the  books  of  the  cor- 
poration ; "  and  similar  provisions  are  often  found  in  the  corporate 
by-laws." 

The  purpose  of  such  a  requirement  is  to  be  taken  into  considera- 
tion in  construing  it,  and  in  determining  the  effect  of  a  failore  to  com- 
ply therewith.**  All  the  courts  agree  that  such  a  requirement  is  in- 
tended for  the  protection  of  the  corporation,  so  that  it  may  have  the 
means  of  knowing  at  any  time  who  are  its  stockholders,  and  as  such  en- 
titled to  receive  dividends,  vote  at  corporate  meetings,  and  otherwise 
participate  in  the  management  of  the  corporation,  and  so  that  it  may 
take  advantage  of  charter  or  statutory  prorisions  given  a  lien  on 
shares  for  debts  due  to  it  from  stockholders,  or  acquire  such  a  lien  by 
contract  with  stockholders."    And  it  follows  that  an  unregistered 


SI  Bates  v.  Androacoggin  &  K.  B. 
Co.,  49  Me.  491;  Boston  Music  Hall 
Ass'n  V.  Cor7,  129  Mass.  435;  Sayles 
V.  Bates,  15  B.  I.  342,  5  Atl.  497. 

' '  Where  there  is  no  statute  ex- 
pressly or  impliedl;  forbidding  a  sale 
of  stock  without  registration,  it  is 
generally,  if  not  universally,  held 
that  the  purchaser  takes  the  legal 
title  without  a  transfer  of  the  stock 
on  the  books,"  Lipgcomb's  Adio'r  v. 
Condon,  56  W.  Va.  416,  67  L.  B.  A. 
670,  107  Am.  8t.  Bap.  938,  49  S.  E. 
392. 

MVnltod  StatM.  Johnston  v.  I>af- 
lin,  103  U.  8.  800,  26  L.  Ed.  532,  aft'g 
6  Dill.  63,  Fed.  Gas.  No.  7,393j  Hub- 
ben  T.  Houghton,  86  Fed.  647. 

aJlfomtai.  People  'a  Home  Sav. 
Bank  t.  Stadtmuller,  150  Cal.  106,  S8 
Pae.  280. 

Oolorado.  Talcott  t.  Maatin,  20 
Colo.  App.  488,  79  Pac.  973. 

IOW&.  Dooley  v.  Gladiator  Consol. 
Gold  Mines  &  Milling  Co.,  134  Iowa 
468,  13  Ann.  Cas.  297,  109  N.  W. 
864. 


OUaltoma.     Eaynes    v.  Brown,   IS 
Okla.  389,  89  Pac.  1124. 
Tezao.        Milner    v.    Brewer-Mons- 

ghan  Mercsjitile  Co.,  —  Tei.  Civ,  App. 
~,  188  B.  W,  40. 

See  also  the  cases  cited  in  the  fol- 
lowing notes  in  this  and  the  follow- 
ing sections;  and  see  the  statutes  of 
the  various  states. 

W  As  to  the  power  of  a  corpora- 
tion to  enact  such  by-laws  and  their 
offset,  see  |  514,  supra. 

54  Richardson  v.  Longmont  Supply 
Ditch  Co.,  19  Colo.  App.  4S3,  76  Pac. 
546;  Barnhouse  v.  Dewey,  S3  Ean.  12, 
2B  L.  E.  A.  (N.  8.)  186,  109  Pae. 
1081;  Onlp  v.  Mnlvane,  66  Kan.  143, 
71  Pac.  273. 

55  United  8t»tea.  Bridgewater  Iron 
Co.  V.  Lissberger,  116  U.  S.  8,  29  L.  Ed. 
557;  Johnston  t.  Laflin,  103  U.  8.  800, 
26  U  Ed.  532,  afC'g  5  Dill.  63,  Fed. 
Cas.  No.  7,303;  Eubank  v.  Bryan 
County  Btate  Bank  of  Caddo,  Okla- 
homa, 218  Fed.  833;  O'NeU  v.  Wol- 
cott  Min.  Co.,  174  Fed.  527,  27  L.  R.  A. 
(N.  8.)  200;  Masury  v.  Arkansas  Nab 
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transfer  is  of  no  effect  whatever  as  against  the  corporation,  at  least 

F.  By.  Co.,  108  Mo.  588,  32  Am.  St. 
Bep.  624,  IS  S.  W.  286;  Cienahaw  v. 
Columbian  Miu.  Co.,  110  Mo.  App.  355, 
86  8.  W.  280. 

Hoatanft.  Leyaon  v.  Davig,  17 
Mont.  220,  31  L.  B.  A.  429,  42  Pae. 
775,  writ  ot  error  dismiMed  170  U.  8. 
36,  42  L.  Ed.  938. 

Kfllnwk*.  Everitt  t.  Farmen  ft 
MercfaantB  Bank,  82  Neb.  101,  20  L. 
E.  A.  (N.  8.)  flflfl,  117  N.  W.  401;  Her- 
rlck  V.  Humphrey  Hardware  Co.,  73 
Neb.  600,  119  Am.  St.  Bep.  917,  11 
Ann.  Caa.  201,  103  N.  W.  685. 

Kew  J«IM7.  Beillj'  t.  Abseeon 
Land  Co.,  75  N.  J.  Eg.  71,  71  Atl.  248; 
Mt.  Holly,  L,  &  M.  Turnpike  Co.  v. 
Ferrse,  17  N.  J.  Eq.  117;  Broadway 
Bank  v.  McEIrath,  13  N.  J.  Eq.  24. 

N«w  Toik.  Chemical  Nat.  Bank  of 
New  York  v.  Colwell,  132  N.  T.  250, 
30  N.  E.  644;  RobinsoD  t.  National 
Bank,  95  N,  T.  637;  People  v.  Utah 
Gold  &  Copper  Mines  Co.,  135  App. 
Div.  418,  119  N.  T.  Supp.  852;  Bank 
of  Utica  V.  Smalley  ft  Barnard,  2  Cow, 
770,  778,  14  Am.  Bee.  526;  Smith  t. 
American  Coal  Co.,  7  Lans.  317. 

Ongon.  Gray  t.  Fankhanser,  SS 
Ore.  423,  115   Pac.  146. 

FamuylTanla,  Com.  t.  Watmongh, 
6  Whart,  117. 

Bhods  iBland.     Talbot  v.  Talbot,  32 

B.  I.  72,  Ann.  Caa.  1912  C  1221,  78 
Atl.  535;  Hoppin  v.  Buffnm,  B  B.  I. 
513,  11  Am.  Bep.  291. 

TanneBBM.  Parker  t.  Bethel  Hotel 
Co.,  96  TeDD.  252,  31  L.  B.  A.  706,  34 
S.  W.  209;  Smith  t.  Bailroad,  91 
Tenn.  221,  18  8.  W.  546. 

Taxaa,  Seeligsoa  A  Co.  v.  Brown, 
61  Tez.  114;  Strange  v.  Houaton  t  T. 

C.  E.  Co.,  53  Tei.  168. 
WasUiigtoit.     Whitfield    v,   Nonpa- 

riel  Conaol.  Copper  Co.,  67  Waah.  286, 
41  L.  E.  A.  (N.  8.)  187,  123  Pae.  1078; 
Van   Horn    v.   New   Weatern   Shingle 
Co.,  54  Wash.  117,  103  Pac.  42. 
W«Bt  Virginia,    hvgeeomh'a  Adm'r 


Bank,  93  Fed.  603,  rev'g  judgment  87 
Fed.  381 ;  Bank  of  Commerce  v.  Bank 
of  Newport,  63  Fed.  SS8;  Continental 
Nat.  Bank  v.  Eliot  Nat.  Bank,  7  Fed. 
369;  S«ott  T.  Psquonnock  Nat.  Bank, 
21  Blatchf.  203,  15  Fed.  494. 

Alabama.  Filter  t.  Jouea,  82  Ala. 
117,  3  So.  13;  Duke  v.  Cahawba,  Nav. 
Co.,  10  Ala.  82,  44  Am.  Dec.  472. 

flrinnrra-  Loeb  v.  Qerman  Nat. 
Bank,  88  Ark.  108,  113  S.  W.  1017. 

IMawm  Allen  v.  Stewart,  7  Del. 
Ch.  287,  44  AtL  786. 

District  of  ColnmbU.  National 
Safe  Deposit,  Savings  ft  Trust  Co.  v. 
Hibba,  32  App.  Gas.  459,  aff'd  229 
U.  a.  391,  57  L.  Ed.  1241. 

O«0Tgl».  Sylvanla  &  G.  E.  Co.  v. 
Hoge,  129  Oa.  734,  59  S.  E.  806;  Bank 
of  Culloden  v.  Bank  of  Forsyth,  120 
Oa.  575,  lOS  Am.  St.  Eep.  115,  48  8. 
E.  226;  Buena  Vista  Loan  ft  Savings 
Bank  v.  Grier,  114  Oa.  398,  40  S.  E. 
284;  Southweatern  E.  Co.  v.  Thoma- 
Bon,  40  Ga.  408. 

Kantacky.  First  Nat.  Bank  of  Lex- 
ington T.  Bowman,  168  Ey.  433,  182 
B.  W.  195;  Husband  v.  Lineban,  168 
Ky.  304,  Ann.  Caa.  1917  D  954,  181  S. 
W.  1089;  Thurber  t.  Crump,  86  Ky. 
40S,  6  a.  W.  145. 

MafTland.  Merchants'  Nat.  Bank 
V.  Williams,  110  Md.  334,  72  Atl. 
1114;  Bloede  Co.  v.  Bloede,  84  Md. 
129,  33  L.  E.  A.  107,  57  Am.  St.  Bep. 
373,  34  Atl.  1127. 

JPchlgan,  Foster  v.  Eow,  120  Mich. 
1,  77  Am.  St.  Bep.  565,  79  N.  W.  096. 

MUmeoota.  Prince  Inv.  Co.  v.  St. 
Paul  &  S.  C.  Land  Co.,  68  Minn.  121, 
70  N.  W.  107B;  Basting  v.  Northern 
Trust  Co.,  61  Minn.  307,  63  N.  W. 
T21;  Morrill  v.  Little  Palis  Mfg.  Co., 
53  Minn.  371,  21  L.  B.  A.  174,  55  N. 
W.  547;  Lund  t.  Wheaton  Bolter  Mill 
Co.,  50  Minn.  36,  36  Am.  St.  Bep.  623, 
52  N.  W.  268;  Baldwin  t.  Canfield,  26 
Minn.  43,  1  N.  W.  261,  276. 

Wilson  T.  St.  Louis  ft  8. 
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unless  it  has  notice  thereof.**   According  to  some  courts  "  this  is  the 


V.  Condon,  58  W.  Va,  416,  67  L.  E.  A. 
670,  107  Am.  St.  Bep.  93&,  49  S,  E. 
392. 

"ThU  provision  ia  for  the  protec- 
tion and  benefit  of  the  corporation,  ao 
tliat  it  may  know  with  whom  to  deal 
M  Htoclchaldera,  and  who  have  a  right 
to  vote  as  aueh. "  Morrill  v.  Littla 
Palls  Mfg.  Co.,  53  Minn.  371,  21  L.  B. 
A.  174,  55  N.  W.  547. 

"The  object  of  transfer  upon  the 
books  of  the  corporation  is  to  obtain 
further  evidence  of  title  for  the  pur- 
pose of  transfer  and  to  insure  the  pay- 
meat  of  dividends  to  the  actual 
owner."  People  v.  Utah  Gold  &  Cop- 
per Mines  Co.,  135  N.  Y.  App,  Div. 
418,  119  N.  T.  Supp.  852. 

It  "ia  for  the  protection  of  parties 
dealing  with  the  bank  and  to  know 
who  are  its  stockholders  entitled  to 
vote  at  ita  meetings  and  to  receive 
dividends  when  declared;  in  other 
words,  it  is  intended  to  prescribe  a 
method  of  transfer  which  shall  ba 
deemed  effectual  in  all  matters  relat- 
ing to  the  internal  government  and 
mBDagemeDt  of  the  corporation, 
rather  thaji  to  prescribe  a  method  of 
transfer  which  is  to  be  observed  be- 
tween a  stockholder  and  third  par- 
ties."  Bubank  v.  Bryan  County  State 
Bank  of  Caddo,  Oklahoma,  216  Fed. 
833. 

The  purpose  of  such  a  provision  ia, 
among  other  things,  to  protect  the 
corporation  from  liability  on  account 
of  fraudulently  issued  stock,  and  from 
the  application  of  the  rule  whereby 
fraudulently  or  wrongfully  issned 
stock  may  be  binding  upon  it  in  the 
hands  of  an  innocent  purchaser  for 
value,  Whitfleld  v.  Nonpariel  Consol. 
Copper  Co.,  67  Wash.  286,  41  L.  K. 
A.   (N.  8.)   187,  123  Pac.  1078. 

*S8ee   §379S,   infra. 

aTDelawuv.  Allen  v.  Stewart,  7 
Bel.  Ch.  287,  44  Atl.  786. 


District  of  OolomUik  National  Safe 
Deposit,  Savings  &  Trust  Co.  v.  Hibbs, 
32  App.  Cas.  469,  aff'd  229  U.  S.  391, 
57   L.   Ed.   1241. 

Georgia.  Sylvania  t  Q.  B.  Co.  v. 
Hoge,  129  Oa.  734,  59  8.  E.  806;  Buena 
Viata  Loan  t  Savings  Bank  v.  Grier, 
114  Oa.  398,  40  S.  E.  284;  Boss  v. 
fiouthwestem  B.  Co.,  53  Oa.  514; 
Southwestern  B.  Co.  v.  Thomason,  40 
Oa.  408. 

Minnesota.  Prince  Inv.  Co.  v.  St. 
Paul  &  6.  C.  Land  Co.,  68  Minn.  121, 
70  N.  W.  1079;  Lmnd  v.  Wheaton 
Boiler  Mill  Co.,  50  Minn.  36,  36  Am. 
St.  Eep.  623,  52  N.  W.  288;  Baldwin 
V.  Canfield,  28  Minn.  43,  1  N.  W.  261, 
276.  Bat  see  Basting  v.  Northern 
Trust  Co.,  61  Minn.  307,  63  N.  W.  721. 

Mtaonii.  See  Wilson  v.  St.  Louis 
&  S.  P.  By.  Co.,  108  Mo.  588,  32  Am. 
St.  Bep.  624,  18  S.  W.  286. 

KebraAa,  Everitt  v.  Farmern  ft 
Merchants  Bank,  82  Neb.  191,  20  L. 
B.  A.  (N.  S.)   996,  117  N.  W.  401. 

Keir  JsiMy.  Mt.  Holly,  L.  &  M. 
Turnpike  Co.  v.  Perree,  17  N.  J.  Eq. 
117;  Broadway  Bank  v.  McElrath,  13 
N.  J.  Eq.  24. 

Vtm  York.  Chemical  Nat.  Bank  of 
New  York  V,  Colwell,  132  N.  Y.  250, 
30  N.  E.  644;  Bobinson  v.  National 
Bank,  95  N.  Y.  637;  Bank  of  Utlca 
V.  Smalley  &  Barnard,  2  Cow.  770, 
77S,  14  Am.  Dec.  526;  Smith  v.  Amer- 
ican Coal  Co.,  7  Lans.  317. 

Oregon.  Gray  v.  Fankhauaer,  58 
Ore.  423,  115  Pac.  146. 

BJiode  Island.  Talbot  v.  Talbot,  32 
E.  L  72,  Ann.  Caa.  1912  C  1221,  78 
Atl.  535. 

TonneaBM.  Parker  v.  Bethel  Hotel 
Co.,  96  Tenn.  252,  31  L.  E.  A.  706,  34 
e.  W.  209;  Smith  v,  Ballroad,  91 
Tenn.  221,  IS  8.  W.  546;  American 
Nat.  Bank  v.  Nashville  Warehouse  & 
Elevator  Co.  (Tenn.  Ch.  App.),  36  S. 
W.  960. 
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sole  or  chief  or  primary  "  purpoae  of  adopting  such  a  provision. 

According  to  some  courts,  such  a  requirement  is  also  intended, 
according  to  the  weight  of  authority,  for  the  benefit  and  protection 
of  persons  who  may  deal  with  the  corporation  and  become  its  credi- 
tors, 80  that  they  may  know  who  are  stockholders,  and  as  such  liable 
to  its  creditors."  And  where  the  requirement  is  construed  as  having 
this  object,  as  well  as  the  protection  of  the  corporation,  an  unregis- 
tered transfer  does  not  relieve  tte  transferrer  from  liability  to  credi- 
tors.** 

According  to  some  courts  such  a  requirement  is  also  intended  for 
the  benefit  and  protection  of  persons  who.  may  purchase  or  take  a 
pledge  of  the  shares  of  the  corporation,  so  that  they  may  have  the 
means  of  ascertaining  whether  a  person  offering  to  sell  or  pledge 
shares  is  the  owner  of  them.*'    And  where  this  is  held  to  be  true  an 


T^»«.  SeeligBon  &  Co.  v.  Brown, 
61  Tex.  114. 

StBank  of  Commerce  v.  Bank  of 
Newport,  63  Fed.  898;  Continental 
Nat.  Bawk  v.  EJiot  Nat.  Bank,  7  Fed. 
369;  Loeb  v.  Oerman  Nat.  Bank,  SB 
Ark.  108,  113  8.  W.  1017;  Bank  of 
Collodeo  V,  Bank  of  Forsyth,  120  Ga. 
575,  102  Am.  St.  Bep.  115,  43  8.  B. 
236;  Husband  v.  Lineban,  168  Ej. 
304,  Ann.  Cas.  1917  D  B54,  181  8.  W. 
10S9. 

U  United  States.  Johnston  v.  Laf- 
lin,  103  U.  S.  800,  26  L.  Ed.  532;  Bu. 
bank  v.  Bryan  County  State  Bank  of 
Caddo,  Oklahoma,  £16  Fed.  833;  Hub- 
bell  V.  Houghton,  86  Fed.  547;  Conti 
nental  Nat.  Bank  v.  Eliot  Nat.  Bank, 
7  Fed,  369. 

Alabama.  Fisher  t.  Jones,  82  A1i 
117,  3  So.  13.  But  see  Duke  v.  Ca- 
bawba  Nav.  Co.,  10  Ala.  82,  44  Am. 
Dec.  472. 

Kanau.  Abilene  State  Bank 
Sfrachan,  88  Kan.  577,  46  h.  E.  A.  (N, 
8.)  668,  132  Pac.  200;  Pine  v.  West- 
ern Nat.  Bank,  63  Ean.  462,  65  Pac. 
690;  Plumb  v.  Bank  of  Enterprise,  48 
Kan.  484,  29  Pac.  699. 

ICchlj^  Foster  v.  Bow,  120 
Mich.  1,  77  Am.  8t.  Bep.  565,  79  N. 
W,  696. 

Leyson     v,     Bavis,     17 


Mont.  S20,  31  L.  R.  A.  429,  42  Pac. 
775,  writ  of  error  dismissed  170  U. 
8.  36,  42  L.  Ed.  939. 

WaetiluEton.  Whitfield  v.  Nonpa- 
riel  Consol.  Copper  Co.,  67  Wash.  286, 
41  L.  B.  A.  (N.  S.)  187,  133  Pac. 
1078;  Van  Horn  v.  New  Western 
Shingle  Co.,  54  WaAh.  117,  103  Pae. 
42. 

"The  entry  of  the  transfer  on  the 
books  of  the  company  is  required,  not 
for  the  translation  of  the  title,  but 
for  the  protection  of  the  parties  and 
others  dealing  with  the  company;  and 
to  enable  it  to  know  who  are  its 
stoekholJers  entitled  to  Tote  at  meet- 
ings and  to  receive  dividends  when 
declared."  Bloede  Co.  v.  Bloede,  84 
Md.  129,  33  L.  H.  A.  107,  57  Am.  St. 
Bep.  373,  M  AH.  1127,  quoted  with  ap- 
proval in  Merchants'  Nat.  Bank  v. 
Williams,  110  Md.  334,  72  Atl.  1114. 

40  See  S3810,  infra. 

41  United  Statue.  O'Neil  v,  Wolcott 
Min.  Co.,  174  Fed.  527,  27  L.  R.  A. 
(N.  8.)  200;  Bank  of  Commerce  v. 
Bank  of  Newport,  63  Fed.  898;  Bmtt 
V.  Pequonnock  Nat.  Bank,  21  Blatchf. 
203,  15  Fed.  404. 

Al&bama.  Fisher  t.  Jones,  82  Ala. 
117,  3  So.  13. 

IOW&.  Perkins  v.  Lyons,  111  Iowa 
192,  82  N.  W.  486. 
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tmregistered  transfer  is  ioeffectual  as  against  a  bona  fide  purchaser 
or  pledgee  from  one  who  appears  as  owner  on  the  books  of  the  corpora- 
tion, if  he  has  no  notice  of  the  transfer.** 

Some  courts  also  hold  that  an  entry  of  the  transaction  on  the  cor- 
porate books  IB  necessary  to  protect  the  purchaser  or  pledgee  against 
the  seller's  or  pledgor's  creditors,  while  others  hold  to  the  contrary." 

Such  a  provision  is  not  intended  to  prevent  the  alienation  of  cor- 
porate stock,**  or  to  prescribe  an  exclusive  method  whereby  a  stock- 
holder may  divest  himself  of  his  title  or  may  assign  it  to  a  third 
party ;  *"  and  hence  a  failure  to  comply  with  it  does  not  affect  the 
validity  of  a  transfer  as  between  the  parties  thereto.** 

§  3790.  —  KecitalB  In  stock  certifleateB.  Where  the  right  to  trans- 
fer stock  is  given  by  the  statute,  it  cannot  be  curtailed  by  recitals  in  the 
stock  certificates,*'  and  for  this  reason  it  has  been  held  that  under  such 
circumstances  the  validity  of  a  transfer  is  not  affected  by  a  recital 
in  the  certificate  that  the  same  is  transferable  only  on  the  books  of  the 
company  and  on  surrender  of  the  certificate.**    Such  a  recital  givea 


ESBtadqr.  Tint  Kat.  Bank  Lex- 
ington V.  Bowman,  16S  Ky.  433,  182 
8.  W.  195;  Thnrber  v.  Crump,  86  Ky. 
108,  6  S.  W.  145. 

HUhlgan.  Foster  v.  Bow,  ISO 
Mieh.  1,  77  Am.  St.  Bep.  56S,  79  N. 
W.  698. 

It  is  intended  to  preserve  a  record 
of  the  ownerehip  of  stock  to  which 
tbird  parties  maj  resort  when  they 
have  occasion  to  purchase  or  other- 
wise deal  iu  the  stoclc  of  the  corpora- 
tion. Bank  of  Commerce  v.  Bank  of 
Newport,  63  Fed.  89S. 

It  is  intended  oaly  to  protect  the 
corporation  and  those  who  claim  un- 
der the  eertlSeates  of  stock.  Lips- 
comb's Adm'r  V.  Condon,  56  W.  Va, 
416,  67  L.  B.  A.  670,  107  Am.  St 
Bep.  938,  49  S.  E.  392. 

Foimerljr  in  Maaeachusetts  the  re* 
quit'ement  was  considered  as  in  the 
nature  of  a  registry  act  regulating 
the  transfer  of  the  stock  as  to  third 
persons.  Bridgewater  Iron  Co.  v. 
Lissbergqr,    116   U.   6.   8>   29   L.   Ed. 


41  See  t  3Sn,  infra. 

M  Crenshaw  v.  Columbian  JSia.  Co., 
110  Mo.  App.  355,  S6  S.  W.  260. 

4«0'Neil  ».  Wolcott  Mln.  Co.,  174 
Fed.  527,  27  L.  E.  A.  (N.  8)  200. 

8ucb  a  provision  in  the  charter,  gen- 
eral laws,  or  by-laws,  "is  intended  to 
prescribe  a  method  of  transfer  which 
shall  be  effectual  as  between  the  cor- 
poration and  its  stockholders,  in  all 
matters  relating  to  the  internal  gov- 
ernment and  management  of  the  cor- 
poration, rather  than  to  prescribe  a 
method  of  transfer  which  must  be  ob- 
served as  between  a  stockholder  and 
third  parties."  Masury  v.  Arkansas 
Nat.  Bank,  93  Fed.  603,  rev'g  87  Fed. 
381. 


«  See  S  3815,  infra. 


4a  See  8  3811,  infra. 
*i  See  §  3703,  supra. 
*•  National     Bank     of     Pacific     v. 
Western   Pac.    H.   Co.,    157  Cal.   573, 
27  U  E.  A.  (N.  a.)  987,  SI  Ann.  Caa. 
1391,   108   Pac.   676;    Union   Bank   of 
r.      Brooklyn     v.     United     States     Eich. 
1.      Bank,  143  N.  Y.  App.  Div.  126,  127 
N.  Y.  Supp.  661-   Brown  v.  Wright, 
48  Utah  63!t,  lei  Pac.  448. 
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notice  of  the  rights  of  the  corporation  under  the  statate,  vitb  respect 
to  transfers,  but  does  not  change  the  relative  rights  of  the  etock- 
hotder  and  third  persons  with  respect  to  each  other,"  and  does  not  pre- 
clude or  restrict  the  right  to  otherwise  sell,  transfer  m-  pledge  the 
certificate  by  indorsement  and  delivery.** 

g3791.  Mode  of  proenring  truufer  on  bot^  and  snffieiaioy  of 
traiufer — ^In  genoaL  A  provision  that  shares  shall  be  transferable 
only  on  the  boobs  of  the  corporation  does  not  mean  that  the  trans- 
ferrer himself  must  make  or  sign  the  transfer  on  the  books,  but 
simply  that  the  transfer  diall  be  entered  thereon,  and  Ihe  entry  may 
and  should  be  made  by  the  ofBcers  of  the  cM>rporation  under  express  or 
implied  authority  from  the  transferrer.'^  "The  usual  method  of 
transferring  stock  is  for  the  holder  of  the  share  to  indorse  thereon  a 
written  transfer  or  authority  to  transfer,  and  to  deliver  the  cer- 
tificate to  the  transferee,  who  in  turn  deHvers  it  to  the  corporation, 
which,  if  satisfied  of  the  genuineness  of  the  holder  and  of  the  identity 
of  the  transferee,  takes  up  the  old  certificate  and  issues  a  new  one. ' ' " 
The  power  of  attorney  need  not  be  under  seal,"  and  it  may  be  executed 
and  delivered  in  blank,  in  which  case  the  transferee,  or  any  person 
who  becomes  the  owner  of  the  certificate  and  power,  may  fill  in  the 
blank  with  his  own  or  another's  name.'* 

If,  by  express  provision  of  the  charter,  general  law,  or  by-laws, 
shares  are  transferable  on  the  books  of  the  corporation  in  person  or 
by  attorney,  the  corporation  may  refuse  to  register  a  transfer  unless 
the  transferrer  appears  in  person,  or  has  given  another  a  power  of 
attorney  to  make  the  transfer."  But  in  the  absence  of  such  a  provision, 
a  power  of  attorney  is  not  necessary,  for  authority  to  make  a  transfer 

"There  is  no  proof  that  the  stock  MBrOwn   v.  Wright,   48   Utah   033, 

of    defendant    ia    made    transferable  161  Pac.  448. 

only  on  its  booka,  by  either  the  char-  •!  Northrop  v.  Cnrtia,  S  Conn.  246; 

tor  or  by-Iawa,  and  la  the  absenee  of  Green  Mount  A  8.  L.  Ttinipike  Co.  v. 

■neh  a  provision  in  the  charter  or  by-  ^"""'  *^  ^''^-  !■ 

laws  the  provision  in  the  certificate  of  "Baker  v.  Atlantic  Coast  Line  E. 

stock  could  not  have  the  efTect  of  lim-  «<»■'  "  ^-  ^-  -    ^^  ^-  ^-  "0-    ^eo 

iting  the  unconditional  right  of  trana-  ^'°  ^^"^''^,  ^VZ^Z'  ?'*'"*  ^"^ 

,      ■      -^  >.    TT  ■      T.     1.    *  D      , ,  Co.  V.  Douglas,  130  m.  App.  285. 

fernng  it."    ITnion  Bank  of  Brooklyn  „g^^ 

V.  United  States  Exch.  Bank,  143  N.  „g^^  ,  g^g^    J 

Y.  App.  Div.  128,  127  N.  Y.  Sapp.  681.  wshirley   Farmers'   Grain   ft   Coal 

4»  National     Bank     of     Pacific     v.  ^o.    v.   Douglas,    130    HI.    App.   285; 

Western  Pac.  B.  Co.,  137  Cal.  573,  27  Kjellman  v.  ScandU  Fish  Co.,  128  HI. 

L.  B.   A.    (N.  S.)    9»7,   21   Ann.   Caa.  App.  544;  Meehanies'  Banking  Ass'n 

1391,  108  Fae.  676.  v.  Maiipoaa  Co.,  3  Bob.  <N.  Y.)  89S. 

6323 
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on  the  bookB,  either  on  the  part  of  the  tranflferrer  or  transferee,  is  to 
be  implied  from  an  assignment  of  the  certificate  of  Htoek." 

The  reqnest  for  a  transfer  may  be  oral."  And  it  need  not  neces- 
sarily be  made  by  the  i>erson  named  as  attorney  in  the  power,  and 
his  neglect  or  refusal  to  make  it  does  not  deprive  the  transferee  of 
his  right  to  a  transfer  on  the  books." 

In  the  absence  of  any  express  charter  or  statutory  provision  on  the 
subject,  it  is  not  necessary  that  a  corporation  shall  keep  any  special 
book  for  Uie  registration  of  transfers ;  bat  the  transfer  may  be  entered 
in  any  book,  so  long  as  it  is  a  part  of  the  records  of  the  corporaticm.** 
"All  that  is  necessary  *  *  *  is  that  the  facts  should  be  appropri- 
ately recorded  in  some  suitable  register  or  stock  list,  or  otherwise  for- 
mally entered  upon  its  books. ' '  **  Thus  it  has  been  held  that  there  is  a 
transfer  on  the  books  of  the  corporation  where  proper  entries  are 
made  in  a  stock  ledger,'*  or  on  the  sabscription  list,"  or  in  a  book 
adopted  for  the  purpose,  where  the  regular  stock  book  is  not  aecessi- 

M  Johnrton  V.  Laflin,  103  IT.  8.  800, 
26  L.  Ed.  632;  Webster  v.  Upton,  91 
U.  8.  65,  71,  23  h.  Ed.  384;  Johnfmn 
V.  Laflin,  5  DUl.  65,  79,  Fed.  Cas.  No. 
7,393. 

"The  equitable  title  to  stock  may 
be  vested  in  the  transferee  upon  de- 
li very  to  and  acceptance  bj  him  of 
the  certificate  of  stock,  with  intent 
to  transfer  It  to  him,  and  with  or 
without  a  power  to  transfer."  Da 
Nunzio  V.  De  Nanzio,  90  Conn.  342, 
97  Atl.  323. 

fB»yei  V.  Shoemaker,  39  Fed.  319. 

6(  Clubman  t.  Thayer  Mfj.  Jew- 
elr7  Co.,  76  N.  T.  365,  33  Am.  Bep. 
315. 

WUnitod  StktM.  Ceeil  Nat.  Bank 
of  Port  Deposit  v.  Wataontown  Bank, 
105  U.  8.  217,  26  L.  Ed.  1039;  Bank 
of  Commerce  V.  Bank  of  Newport,  63 
Fed,  898. 

Alabama.  Fisher  t.  Jones,  82  Ala. 
117,  3  So.  13. 

Oalifomla.  Knowles  v.  Sander- 
cock,  107  Cal,  629,  40  Pae.  1047. 

Iowa.  Uoore  v.  Mara  hall  town 
Opera-House  Co.,   81   Iowa   45,  46   N. 


'.  750. 


e  AigoB  Co., 


8N. 


Ohio.  Harpold  v.  Stobart,  46  Ohio 
8t.  397,  IS  Am.  St.  Bep.  61S,  21  N.  G. 
637. 

BlLOdQ  Idaad.  American  Nat.  Bank 
V.  Oriental  Mills,  17  E.  I.  SSI,  23  Atl. 
795. 

In  Perkins  v.  Lyons,  111  Iowa  192, 
S2  N.  W.  486,  it  was  held  that  the 
etatnte  impliedly  required  the  books 
of  a  domestic  corporation  to  be  kept 
at  the  principal  place  of  boalness  of 
the  corporation  within  the  state,  and 
that  a  memorandum  of  tranafar  en- 
tered on  a  book  kept  in  another  state 
was  not  sufficient  as  against  an  at- 
taching creditor  of  the  transferrer, 

eo  Cecil  Nat.  Bank  of  Port  Depceit 
V.  Watsontown  Bank,  105  U.  8.  217, 
26  L.  Ed.  1039. 

ai  Cecil  Nat.  Bank  of  Port  Deposit 
V,  Watsontown  Bank,  105  U.  B.  217, 
26  L.  Ed.  1039. 

«■  Where  the  by-laws  require  the 
transfer  to  be  made  on  the  stock 
ledger,  but  none  ia  kept,  an  entry 
upon  the  subscription  list  in  accord- 
ance with  tlie  custom  of  the  corporK- 
tion  is  sufficient  as  against  It.  Stew- 
art V.  Walla  Walla  Prtg.  ts  Pnb,  Co^ 
1  Wash.  S21,  20  Pao.  605. 
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ble,**  where  the  old  certificate  with  the  written  aaeignment  thereon 
is  pasted  in  the  certificate  book,**  or  where  a  memorandum  of  the 
transfer  is  made  therein,  or  in  the  stock  book."  On  the  other  hand,  it 
has  been  held  that  an  entry  of  credit  on  the  books  of  the  treasurer,** 
or  pinning  a  letter  from  the  transferee,  giving  notice  of  the  transfer,  in 
the  transfer  book,"  is  not  sufficient.  And  when  a  particular  book  is 
selected  and  used  for  the  purpose,  it  becomes  the  stock  book,  and  trans- 
fers to  be  valid  mast  be  made  npon  it.** 

Of  course  a  transfer  on  the  books  must  be  with  the  consent  of  the 
parties.  A  marginal  note  made  by  the  secretary  of  a  corporation  on 
the  stubs  of  stock  certificates  does  not  amount  to  a  transfer  on  the 
books  of  the  corporation,  when  no  transfer  is  authorized  by  either  of 
the  parties  thereto.**  But  a  corporation  which  refuses  to  make  a  trans- 
fer because  it  has  a  lien  on  the  stock  will  be  justified  in  doing  so 
without  a  further  request  where  the  lien  is  subsequently  discharged, 
if  the  acta  of  the  transferee  amount  to  a  continuing  request  to  make 


•tin  re  Argoa  Co.,  138  N.  Y.  557, 
54  N.  K  38$. 

H  American  Nat.  Bsnk  v.  Oriental 
Mills,  17  B.  1. 551,  23  AU.  7B5. 

SBHortoD  V.  Mereei,  71  Fed.  153; 
Bank  of  Commerce  v.  Bank  of  New- 
port, 63  Ted.  S98;  FUher  v.  Jones, 
82  Ala.  117,  3  Bo.  13;  Plumb  v.  Bank 
of  Enterprise,  IS  Kan.  484,  29  Pac. 
699;  Iveraon  t.  Bradricli,  54  Wash. 
633,  104  Pac  130. 

Under  a  statute  requiring  transfers 
of  stock  to  be  made  on  the  books  of 
the  corporation,  &  memorandum  made 
with  a  pencil  on  the  stnb  of  the  stock 
book,  showing  the  parties,  the  stock 
transferred,  and  the  natnre  of  the 
transfer,  is  suiGcient,  unless  some 
other  mode  of  registration  is  express- 
ly required.  P«rkins  v.  Lyons,  111 
Iowa  19S,  82  N.  W.  486. 

In  Basting  t.  Northern  Trust  Co., 
61  Minn.  307,  «3  N.  W.  721,  the  entry 
was  held  to  be  sufficient  though  the 
books  were  not  in  such  form  as  to 
constitute  a  strict  and  literal  compli- 
ance with  the  statute,  and  though 
there  was  no  one  book  which  con- 
tained all  that  the  statute  required, 


where  the  certificate  book  and  the 
stock  account  in  the  ledger,  taken  to- 
gether, contained  substantial  Ij  all 
that  was  necessary. 

Bnt  where  no  stock  book  is  kept, 
and  the  stock  certtfteate  book  and 
atubfi  are  made  to  take  its  place,  there 
must  be  an  entry  on  a  stub  showing 
a  transfer  bj  the  person  to  whom  the 
corresponding  certificate  was  issued  in 
order  to  relieve  him  from  liabilit;  as 
a  stockholder.  Herrick  v.  Waidwell, 
58  Ohio  8t.  294,  50  N.  E.  903. 

M  Marlborough  Mfg.  Co.  t.  Smith, 
2  Conn.  579. 

AT  Newell  V.  WOliston,  138  Mass. 
240. 

MHarpold  T.  Stobart,  46  Ohio  Bt. 
397,  15  Am.  et.  Bep.  618,  21  N.  E. 
637. 

WMcFall  V,  Buckeye  Grangers' 
Warehouse  Ass'n,  122  Cal.  468,  68 
Am.  8t.  Bep.  47,  55  Pac.  253. 

Ttln  Basting  v.  Northern  Trust  Co., 
61  Minn.  307,  63  N.  W.  721,  the  cor- 
poration  refused  to  transfer  stock  to 
one  who  had  purchased  it  at  execution 
sale  on  the  ground  that  it  had  a  lien 
thereon  for  an  unpaid  call.    The  pur- 
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If  the  by-lawa  of  «  corporation  require  that  transfers  shall  be 
registered  in  a  particular  mode,  they  are  binding  upon  the  stock- 
holders,  and  upon  transferees  vnih  notice,  unless  the  requirement  is 
such  as  to  amount  to  an  unreasonable  restraint  upon  alienation.  Thus, 
the  courts  have  ausljuned  by-laws  requiring  transfers  by  indorsement 
in  writing,  or  by  registration  in  the  presence  of  witnesses,  or  of 
particular  officers  of  the  corporation,''*  or  requiring  the  certificate  to 
be  indorsed  Jo  the  secretary  of  the  corporation  for  cancellation.'"  But 
a  by-law  cannot  make  registration  dependent  upon  the  consent  of 
an  officer  of  the  corporation.  Such  a  by-law  is  an  unreasonable  re- 
straint upon  the  transfer  of  stock.'"  A  provision  m  the  by-laws  re- 
serving to  the  corporation  a  right  to  refuse  to  make  transfer  on  the 
books  until  the  instrument  of  transfer  is  signed  by  both  the  trans- 
ferrer and  the  transferee  applies  only  to  eases  where  both  are  living, 
and  not  to  a  case  where  an.  executor  seeks  a  transfer  to  himself  as 
executor  of  stock  owned  by  his  testator.'* 

An  entry  on  the  books  of  a  memorandum  of  an  assignment  show- 
ing from  whom  and  to  whom  it  was  made  satisfies  a  statutory  re- 
quirement that  an  assignment  of  stock  shall  be  entered  on  the  corpo- 
rate books  and  that  the  entry  shall  disclose  from  whom  and  to  whom 
the  stock  passes." 

Under  a  statute  providing  that  where  judgment  is  given  for  the  de- 
livery of  personal  property,  the  court  may,  by  such  judgment,  pass 
the  title  to  such  property  without  any  act  to  he  done  on  the  part  of 
the  defendant,  it  has  been  held  that  a  decree  directing  a  corpora- 


chaser  did  not  qSbi  to  pay  the  eall 
but  left  with  the  eorporHtioii  a  notice 
to  the  effect  that  he  was  the  owner 
of  the  stock  -aad  requiring  it  to  trans- 
fer the  same  to  him  on  its  books, 
together  with  the  stock  certificate 
and  the  sheriff 'e  certificate  of  sale.  It 
was  held  that  this  amounted  to  a  con- 
tinuing request  on  his  part  to  the  cor- 
poration to  make  the  transfer,  and 
justified  it  in  doing  so  without  any 
further  request  when  the  delinquent 
call  was  paid  by  the  judgment  credi- 
tor. 

71  Planters '  A  Merebants  *  Mut. 
Ins.  Co.  T.  Selma  Sav.  Bank,  63  Ala. 
685;  Dane  v.  Young,  SI  Me.  160. 

TSTyng  V.  United  Mercantile  Agen- 
cy, 184  m.  App.  433. 


n  Farmers '  ft  Merchants '  Bank  t. 
Waason,  46  Iowa  336,  30  Am.  Bep. 
398]  Sargent  v.  Franklin  Ins.  Co.,  S 
Pick.   (Mass.)   90,  19  Am.  Dec.  306. 

« London,  P.  4  A.  Bank,  Ltd.  v. 
Aronstein,  117  Fed.  601,  certiorari  de- 
nied 187  U.  S.  641,  47  h.  Ed.  345 
(mem.  dee.). 

The  corporation'  waives  noncompli- 
ance with  such  formalities  where  it 
refuses  to  register  the  transfer  solely 
on  other  grounds  or  falls  to  give  its 
reasons  for  such  refusal.  Bichard- 
son  T.  Longmont  Supply  Ditch  Co., 
19  Colo.  App.  483,  76  Pac.  546. 

7B  Equitable  eecnrities  Co.  v.  John- 
son, 36  Colo.  377,  8E  Pac.  840. 
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tion  to  transfer  stock  oq  its  books  to  a  certain  person  vests  the  title 
to  the  stock  in  him  at  once  without  any  act  on  the  part  of  the  corpo- 
ration." 

Where  a  certificate  of  stock  recites  on  its  face  that  it  is  valid  <Kily 
when  signed  by  a  transfer  agent,  one  who  takes  it  without  such  sig- 
nature does  so  at  his  peril,'" 

Neither  a  transferrer"  nor  a  transferee"  will  be  prejudiced  be- 
cause no  entry  is  made  on  the  books,  or  because  the  entry  made  is 
insufficient,  where  he  has  done  all  he  could  to  procure  a  transfer,  and 
the  failure  is  solely  the  fault  of  the  corporate  officers.  So  a  request 
or  demand  that  a  transfer  be  entered  on  the  books  of  the  corporation, 
if  made  upon  a  proper  officer,  will  have  the  same  effect  as  an  actual 
registration  as  against  the  corpora. ion,  if  the  circumstances  are 
such  that  it  has  no  right  to  refuse  to  make  the  transfer.**  And 
according  to  the  weight  of  authority  it  will  also  relieve  the  transferrer 
from  further  liability  to  corporate  creditors,'*  and  will  protect  the 
transferee  against  attaching  creditors  of  the  transferrer." 

If  the  corporation  wrongfully  refuses  to  make  a  transfer  at  the 
request  of  the  transferee,  an  assignee  of  the  latter  is  not  required  to 
make  another  demand  before  suing  the  corporation  for  dividends.** 

It  has  been  held  that  the  mere  fact  that  the  corporation  has  failed  to 
keep  a  proper  book  in  which  to  enter  transfers  will  not  excuse  an 
assignee  from  making  a  bona  fide  effort  to  have  the  stock  transferred.** 

An  entry  of  a  transfer  on  the  corporate  books  is  not  the  execution 
of  a  written  instrument  within  the  meaning  of  a  statute  requiring  a 

n  Carthage  Nat,  Bani  v.  Foole,  160  retary  by  the  transferee,  accompanied 

Mo.  App.  133,  141  8.  W.  729.  with   a  request  that   necessary   trans- 

n  Dollar  Sav.  Fnnd  &  Trust  Co.  v.  fer  be  made  on  the  corporate  books, 

PittabuTg  Plate  Glass  Co.,  £13  Pa.  307,  and   the  secretary,  raising  no  objea- 

5  Ann.  Cas.  248,  62  Atl.  916.     Under  tion  to  the  absence  of  the  certificates, 

such    cirFUmstancee   he    cannot    cIaiid  certifies  under  the   corporate  eeal   on 

that    the    corporation   is    estopped    to  the  assignment  so  made  that  be   haa 

deny   the   validity   of   the   certificate,  made  the  proper  transfer  on  the  cor* 

and  bound  to  recognize  the  bolder  as  porate    books.      Eqnitable    Securities 

a  stockholder  or  pay  him  damag^es,  if  Co.  v.  Johnson,  36  Colo.  377,  S5  P&c 

the  certificate  was  fraudulently  or  im-  S40.    See  also  Isbell  v.  Oraybill,  10 

properly  ise«ed.  Colo.  App.  608^  76  Pac  550. 

T»  Earle  v.  Carson,  1S8  U.  fi.  42,  47  H  8ee  i  3800,  infra. 

L.  Ed.  373.  nSee  f  3S10,  infra. 

7>A  written  asslKnmeot   of  stock,  MSee  j3S13,  infra, 

although  not  on  the  stock  eertiflcates  •*  Boblnson  v.  National  Bank,  95  N. 

tbemselTes,  is  binding  on  all  persons  T.  637. 

where  the  assignment  so  made  has  M  Central  Sav.  Bank  v.  Smith,  43 
been  presented   to  the  corporate 
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denial  of  the  eiecutioij  of  a  written  iiistrumeDt  to  be  verified." 

The  corporation  may  waive  compliance  with  formalities  in  the 
registration  of  transfers,  whether  the  formalities  are  prescribed  by  the 
by-lawa  or  by  the  charter  of  the  corporation,"  and  does  so  where  it 
registers  a  trwisfer  without  a  compliance  therewith,"  or  bases  its  re- 
fusal to  make  a  transfer  on  other  groonds  without  objecting  to  such 
noncompliance.  ** 


UPine  V.  Western  Nat  B«ik,  63 
Kan.  462,  65  Fae.  690. 

HUnitvd  SihtM.  Upton  t.  Burn- 
ham,   3  Biss.   431,  Fed.   Cos.  No.   16,- 


Bichmondville  Mfg. 
Co.  V.  PraU,  9  Conn.  487. 

Hftr^aul.  Weber  v.  Fiekej,  52 
Md.  500. 

Haw  Tork.  Cutting  t.  Daroerel,  88 
N.  T.  410. 

PranBTlvaBlk.  Chambersburg  Ing. 
Co.  V.  Smith,  11  Pa.  St.  120. 

Shode  IdaiuL  American  Nat.  Bank 
T.  Oriental  Mi)li,  17  B.  L  551,  23  AU. 
795. 

England.  Ex  parte  Walton,  26  L.  J. 
Clt.  545;  Clowes  v.  Brettell,  11  M.  & 
W.   461. 

Sines  a  provision  requiring  a  trans- 
fer on  the  books  of  tbe  company  and 
a  surrender  of  the  old  certificate  is 
intended  primarily  for  the  benefit  of 
the  corporation,  it  may  waive  a  strict 
observance  of  tbe  prescribed  forms 
and  to  admit  ths  vendee  of  stock  in 
the  corporation  to  fall  membership 
without  a  literal  compliance  with  inch 
regulations.  Bank  of  Commerce  y. 
Bank  of  Newport,  63  Fed.  898. 

ProTidons  in  by-laws  as  to  the  form 
and  procedure  for  effeeting  transfers 
are  for  the  benefit  of  the  corporation, 
so  that  errors  or  irregularities  in  com- 
plying with  such  form  will  not  avail 
persons  in  an  attempt  to  deny  stock- 
holder's liability.  See  People's  Home 
eav.  Bank  v.  etadtmnller,  150  Cal. 
106,  88  Pac.  280. 

The  corporation  cannot  take  advan- 
tage of  the  fact  that  the  transfer  was 


entered  on  the  subscription  list  in  ac- 
cordance with  its  custom  instead  of 
upon  a  stock  ledger,  as  required  by 
the  by-laws,  where  it  keeps  no  such 
ledger.  Stewart  v.  Walla  Walla  Prtg, 
ft  Pub.  Co.,  1  Wash.  521,  20  Pac.  605. 

In  an  action  for  statatory  penalty 
for  refusal  to  transfer  stock  on  the 
books,  it  was  held  that  a  contention 
that  defendant 's  refusal  was  justi- 
fied in  that  the  demand  was  uncertain 
in  falling  to  identify  stock,  was  nn- 
tenable  where  the  defendant's  answer 
admitted  tha.t  plaintiff  presented  a 
certificate  representing  stock  in  eon- 
troveray.  Spangenberg  v.  Nesbitt,  22 
Cat.  App.  271,  134  Pac.  343. 

■7The  corporation  waives  a  provi- 
sion of  its  by-laws  requiring  a  enrren- 
der  of  the  original  certificate  by  issu- 
ing a  new  certificate  to  a  bona  fide 
transferee  without  a  compliance 
therewith.  Biehardson  v.  Longmont 
Supply  Ditch  Co.,  19  Colo.  App.  483, 
76  Pac  546. 

U  If  the  corporation,  or  Its  officer, 
limits  the  ground  of  a  refusal  to 
make  a  tranefer  to  a  certain  specified 
objection,  such  refnEsl  cannot  there- 
after be  justified  becanse  of  technical 
objections  relating  to  the  formalities 
of  the  assignment,  which  were  not 
disclosed  at  the  time  and  conld  have 
been  remedied  had  they  been  so  dis- 
closed. So  where  it  places  its  re- 
fusal on  the  groand  that  the  person 
seeking  the  transfer  is  not  the  real 
owner  of  the  stock,  it  cannot  there- 
after justify  its  refusal  on  the  ground 
that  the  assignment  to  him  was  tech- 
nically    defective.      Spangenberg    v. 
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§  3792.  —  Upon  -whom  demand  t<x  retention  should  be  made. 
In  order  that  notice  of  a  transfer  of  stock  and  a  demand  for  re^s- 
tration  may  be  sufficient,  it  must  be  made,  of  course,  upon  some  officer 
or  employee  of  the  corporation  who  baa  authority,  or  apparent  au- 
thority, in  the  matter  of  transfers  of  stock.  Generally  it  is  sufficient 
to  apply  to  the  person  in  char^  of  the  office  of  the  corporation  during 
its  usual  business  hours,  whether  he  is  the  president,  secretary, 
treasurer,  or  manager,  or  a  mere  clerk."  In  a  New  York  case  it  was 
said  by  Chancellor  Walworth,  speaking  of  a  transfer  of  shares  in  a 
bank:   "A  person  desiring  such  a  transfer  is  not  bound  to  hunt  up 


Neabitt,  23  Cal.  App.  274,  134  Pae. 
343. 

The  MCTetRiy  cannot  JQHtif^  liia  re- 
fuml  to  make  r  transfer  on  the 
groaod  that  the  demand  was  not  made 
at  the  office  of  the  corporation  where 
the  books  were  &t  hand,  where  he 
made  no  snch  excuse  at  the  time  when 
the  demand  was  made,  and  it  ap- 
peared that  his  object  was  to  ob- 
atmct  the  transfer  until  be  could  ae- 
cure  a  lev^  on  tbe  atoek  for  his  own 
private  purpoaea.  Schwab  v.  Smith, 
143  Wis.  427,  12&  N.  W.  78. 

Where  ia  response  to  a.  letter  re- 
questing a  transfer  the  corporate  of- 
ficers peremptorilj  refuse  to  permit 
it  to  be  made,  it  is  not  necessary  to 
perform  the  useless  ceremony  of  ap- 
pearing at  the  office  and  there  de- 
manding a  transfer,  althongh  the  cer- 
tificate proTides  that  it  is  tranafer- 
able  in  person  or  attorney  at  the 
office  of  th«  company  on  the  surren- 
der thereof,  fitate  v.  Uolver,  2  9. 
C.  25. 

Where  the  demand  for  the  transfer 
ia  mada  on  the  street  in  front  of  the 
ntanager's  office,  and  the  manager 
makes  no  objection  to  the  time  and 
manner  of  presentation,  but  abso- 
lutely refuses  to  make  the  transfer 
requested,  he  thereby  waives  a  for- 
mal presentation  and  request  inside 
the  four  walls  of  bis  office.  Dooley 
T.  Oladiator  Consol.  Gold  Mines  A 
HUUng  Co.,  134  Iowa  46S,  13  Ann. 
Cu.  297, 109  K  W.  864. 


Where  the  corporation  refuses  to 
recognize  a  transferee  as  a  stock- 
holder on  the  sole  ground  that  the 
certificate  under  which  he  claims  Is 
void  because  it  is  an  OTeriasne,  it 
cannot  successfully  defend  a  suit  by 
a  subsequent  transferee  to  compel 
such  recognition  on  the  ground  that 
the  certiflcate  and  transfer  bad  not 
been  presented  for  registry.  Itich- 
ardson  v.  Longmont  Supply  Ditch  Co., 
19  Colo.  App.  483,   78  Pac.  346. 

19 Case  V.  Citizens'  Bank  of  Lontsi- 
ana,  100  U.  6.  446,  2S  L.  Ed.  695; 
Green  Mount  A  6.  L.  Turnpike  Co.  v. 
Bulla,  45  Ind.  1;  Commercial  Bank  ▼. 
Kortright,  22  Wend.  (N.  T.)  348,  34 
Am.  Dec.  317;  Dunn  v.  Star  Fire  Ins, 
Co.,  Ifl  Wkly.  Dig.  (N.  T.)  531; 
Goodwin  v.  Ottawa  ft  P.  By.  Co.,  18 
C.  P.  CU.  C.)  254;  McMnrrieh  v. 
Bond  Head  Harbour  Co.,  9  Q.  B.  (TT. 
C.)  333. 

Where  tb9  duty  to  make  transfers 
is  imposed  on  the  cashier  of  a  bank, 
the  demand  may  be  made  upon  him. 
Case  V.  atizens'  Bank,  100  IT.  8.  446, 
25  L.  Ed.  695. 

In  Com.  V.  Camp,  —  P*.  —,  102 
AtL  205,  a  request  to  the  president 
over  the  telephone  to  make  the  trans- 
fer was  held  to  be  sufficient.  It  was 
further  held  that  such  request  waa 
necessarily  made  to  him  in  his  official 
capacity,  since  he  could  not  have  is- 
sued new  certificates  in  his  individ- 
ual capacity. 
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the  directors,  and  have  a  person  appointed  to  cwnply  wiUi  his  demand. 
It  is  sufficient  for  him  to  make  his  demand  at  the  bank,  during  or- 
dinary business  hours,  upon  the  officers  in  attendance  there.  In  the 
absence  of  proof  to  the  contrary,  it  may  well  be  presumed  that  the 
principal  officer  or  clerk  at  the  bank  during  business  hours  is  author- 
ized to  permit  transfers  of  stock,  that  being  a  matter  of  common  occur- 
rence. If  the  officers  in  attendance  have  no  such  authority,  they 
should  either  refer  the  party  to  the  officer  who  has  authority  or  pro- 
cure his  attendance.  It  is  the  duty  of  the  directors  of  the  bank  to 
have  an  bfficer  in  attendance  authorized  to  permit  transfers  to  be 
made  in  the  way  in  which  the  charter  provides."" 

Ordinarily  the  secretary,  acting  alone,  may  make  the  transfer  on 
the  books,  thongb  both  he  and  the  president  must  join  in  issuing  a 
new  certificate  to  the  transferee." 

§3793.  lame  oi  certificate  to  transferee,  and  Bnrreiuler  ot  old 

certificate.  A  transferee  of  shares  is  entitled  to  a  certificate  of  stock 
from  the  corporation  as  evidence  of  his  ownership  of  the  stock,  and 
may  compel  the  corporation  to  issue  the  same,  or  recover  damages 
for  its  refusaL**  But  since  a  certificate  is  merely  evidence  of  the 
ownership  of  stock,  and  is  not  necessary  to  constitute  one  a  stock- 
holder," issue  of  a  new  certificate  is  not  necessary  to  a  valid  and  com- 
plete transfer  of  stock,  unless  it  is  expressly  required  by  statute.** 
The  corporation,  as  we  shall  hereafter  see,  may  require  that  the  cer- 
tificate of  stock  shall  be  surrendered,  before  allowing  a  transfer  on  its 
books,  and  issuing  a  new  certificate.**  But  provisions  requiring  the 
production  and  surrender  of  the  ori^nal  certificate  at  the  time  of  the 
transfer  are  for  the  benefit  of  the  corporation,**  and  may  be  waived 

M  Commercial    Bank    v.    Kortright,  nUnoliL     Colton  v.  Willloma,  65  HI. 

22  "Wend.   (N*.   T".)   348,  34   Am.   Dec.  App.  468. 

317.  Iowa.    Vint  Nat.  Bank  of  Daven- 

M  Hence  it  b  no  exeiue  for  a  re-  port  v.  Qifford,  47  Iowa  S75. 

foaal  of  the  secretary   to  make  the  MaJne.    Agricultural  Bank  v.  Burr, 

transfer  that  the  president  is  absent  24  Ue   256 

and  that  -it  is  necessary  for  him  to  m«,oxat     White   v.   Salisbury,   33 

siim  the  new  certiflcate.     Schwab  v.  -,,,-.    .^,      .        „     .       „         _ 

*Slb,   1«  W...  127,  12«  N.  W.  78.  ""•  '=°^  """f"'  *"»«  "'•  ''  ""■ 

M  See  I  3S16  el  .eq,  inft..  '"'  2°  ^o.  382. 

"See   i!  3424-3427,  ..p,,.  ""  ^°*-     ""  ^"^  *  "■  "•■  B- 

•4nnll«l  SUtei.     Ceell  N.l.  B«.k  <^°'  '   Sehujler,  34  N.  Y.  30. 

of  Port  DepoBit  V.  Wataontown  Bank,  "«  See  (  3829,  infra. 

105  U.  8.  217,  28  L.  Ed.  103B;  Haw-  "  Firat    Nat-   Bank  v.    Gilfotd,  47 

ley  v.  Upton,  102  U-  S.  314,  26  L-  Ed-  Iowa  575;  New  York  A  N.  H.  B-  Co- 

179.  V.  Sehoyler,  34  N-   Y-  30j  Bank  of 
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by  it,"  at  its  peril,^*  and  if  it  does  not  insist,  a  surrender  of  the  cer- 
tifieate  ia  not  necessary.  "Where  the  purchaser  of  stock  does  not  insist, 
as  a  eiHidition  precedent,  that  the  certificate  be  surrendered  to  the 
company  for  cancellation,  and  a  transfer  of  the  stock  is  made  on  the 
books  of  the  company,  the  transfer  passes  the  title  to  the  stock  without 
a  surrender  of  the  certificate.**  And  of  course  no  such  surrender  is 
necessary  where  no  certificates  have  been  issued.* 

xxn,  EPFEcrr  op  unreqistered  teansfbrs 

§  3794.  Effect  of  nnresristered  tranafen  as  between  the  parties — 
General  rule.  Even  where  the  charter  or  by-laws  of  a  corporation, 
or  the  general  law  under  which  it  is  organized,  provides  that  its  stock 
dall  be  transferable  only  on  the  books,  as  between  the  parties,' 


KentQcky  v.  Scbujlkill  Bank,  1  Pars. 
Eq.  Cas.  (Pa.)  180. 

W  First  Nat.  Bank  v.  Oifford,  *7 
Iowa  575;  New  York  &  N.  H,  B.  Co. 
V.  Schuyler,  34  N.  T.  30. 

The  corporation  waives  the  pTOvl- 
eion  of  its  by-laws  that  transfers  shall 
be  made  only  upon  surrender  and  can- 
cellation of  the  old  certificates  by  {s- 
BDing  and  delivering  a  stock  certifi- 
cate to  a  bona  fide  transferee  with- 
out sueb  surrender  and  cancellation, 
the  transferee  bavins:  made  a  loan  in 
reliance  thereon.  Richardson  v.  Long- 
mont  Supply  Ditch  Co.,  19  Oolo.  App. 
483,  76  Pac.  548. 

MSee   {3832,  infra. 

W Boatmen's  Insurance  ft  Trust  Co. 
v.  Able,  4S  Ho.  136. 

Where  a  man  gave  hb  second  wife 
stock  inherited  from  his  first  wife, 
who  had  the  same  name,  and  it  was 
agreed  between  him  and  the  corpora- 
tion that  it  should  stand  on  the  books 
as  hen  without  any  transfer  or  issae 
of  s  new  certificate,  it  was  held  that 
the  title  passed,  although  he  retained 
pooseesion  of  the  original  certificate, 
as  a  delivery  of  the*  certificate  was 
not  necessary  to  pass  the  title.  Col- 
ton   V.  Williams,  65  111.  App.  466. 

"The  nonpToduction  and  surrender 


of  the  certificate  at  the  time  of  the 
transfer  is  not  fatal  to  the  title  of 
tho  transferee,"  New  York  &  N.  H. 
E.  Co.  V.  Schuyler,  34  N.  Y.  30,  quoted 
with  approval  in  First  Nat.  Bank  v. 
Giftord,  47  Iowa  575. 

Where  stock  was  sold  aud  the  eer- 
tiScate  therefor  was  indorsed  and  de- 
livered to  the  vendee,  who  notified 
the  corporation  of  the  asle,  and  the 
corporation  noted  the  fact  of  the 
transfer  on  its  stock  certificate  book, 
it  was  held  that  the  vendee  of  the 
stock  thereby  became  a  member  of 
the  corporation,  within  the  meaning 
of  a  Btatate  giving  the  corporation  a 
lien  on  the  stock  of  its  members  for 
debts  due  from  them  to  it,  although 
the  old  certificate  was  never  surren- 
dered by  the  vendee  and  a  new  one 
issued  to  it,  and  though  tho  certificate 
provided  that  it  was  tTansfeiable 
only  on  the  books  of  the  company  on 
surrender  of  the  certificate  properly 
indorsed.  Bank  of  Commerce  v.  Bank 
of  Newport,  83  Fed.  898. 

1  First  Na.t.  Bank  v.  Oifford,  47 
Iowa  575;  Baemussen  v.  Sevier  Val- 
ley Canal  Co.,  40  Utah  371,  121  Pac. 
741. 

■  TTnltM  StaMs.  Johnston  v.  Laf- 
Hq,  103  U.  8.  800,  26  L.  Ed.  S32,  afl'g 
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an  unre^stered  transfer  is  valid. 
5  Dill.  85,  Fed.  Caa.  No.  7,393;  West 
T.  Empire  Life  Ins.  Co.,  242  Fed.  009; 
Masar^  t.  Arkansaa  Nat.  BoAk,  93 
Fed.  a03,  rev'g  37  Fed.  381;  Habbell 
V.  Hougbtou,  86  Fed.  547;  Horton  y, 
Mercer,  71  Fed.  153;  Bank  of  Com- 
merce T.  Bank  of  Newport,  63  Fed. 


Tbompson  v.  Eudgins, 
lie  Ala.  B3,  2S  So.  633;  CampbeU  v. 
Woodstock  Itob  Co.,  83  Ala.  351,  3  So. 
369;  I>ako  v.  Cahawba  NaT.  Co.,  10 
Ala.  82,  44  Am.  Dec.  472. 

Jakuau.  Loeb  t.  Oerman  Nat. 
Bank,  68  Ark.  108,  113  S.  W.  1017. 

Oallfonlk.  NorthweBtero  Portland 
Cement  Co.  v.  Atlantic  Portland  Ce- 
ment Co.,  163  Pac  47;  Spreekela  t. 
Nevada  Bank  of  San  Francisco,  113 
Cal.  272,  33  L.  B.  A.  459,  54  Am.  St. 
Bep.  348,  45  Pae.  329. 

OohmMlo.  Shires  r.  Alien,  47  Colo. 
440,  107  Pac.  1072;  Tbompeon  v. 
Bowe,  27  Colo.  App.  361,  149  Pac. 
S49;  Bichardaon  v.  Longmont  Sopplf 
Dltcb  Co.,  19  Colo.  App.  483,  76  Pac. 
546. 

QflOi^dk  Bank  of  Cnlloden  t. 
Bank  of  Forsjth,  120  Oa.  575,  102 
Am.  St.  Rep.  115,  4S  S.  E.  226;  Bates- 
Farley  3av.  Bank  v.  Dismukes,  107 
Oa.  212,  33  8.  E.  175;  Bobb  t.  South- 
western R.  Co.,  53  Qa.  514;  South- 
western R.  Co.  V.  Thomason,  40  Qa. 
408. 

nUnolfl.  McCarthy  v.  Crawford, 
238  m.  38,  88  N.  E.  750;  Otis  v.  Gard- 
ner, 105  HI.  438;  Eellogg  v.  Stock- 
well,  75  ni.  68. 

BuUaiiA.  Boone  t.  Van  Oorder,  164 
Ind.  499,  108  Am.  St.  Bep.  314,  74  N. 
E.  4. 

Iowa.  Smith  v.  Meeker,  153  Iowa 
655,  133  N.  W.  1058;  I*rimer  t. 
Beardsley,   130  Iowa  706,   107   N.  W. 


Atchison  Sav.  Bank  t. 
Potter,  100  Kan.  487,  164  Pac.  149; 
Abilene  State  Bank  v.  Strachan,  89 


The  entry  of  the  transfer  on  tlie 
Kan.  577,  46  L.  R.  A.  (N.  B.)  66S,  132 
Pac.  200;  Star  Mat.  Tel.  Co.  v.  Long- 
fellow, 85  Kan.  353,  116  Pae.  506; 
BamhoDse  v.  Dewey,  S3  Kan.  12,  20 
L.  B.  A.  (N.  S.)  166,  109  Pae.  1081; 
Gnlp  V.  Mnlvane,  66  Kas.  143,  71  Pac. 
873. 

KtOtntiky.  Husband  v.  Linehau, 
16S  Ky.  304,  Ann.  Cas.  1917  D  954, 
181   8.  W.   1089. 

Lonlstana.  State  t.  New  Orleans 
Cotton  Exchange,  114  La.  324,  3S  So. 
204. 

Mairlamd.  Merchants'  Nat.  Bank 
V.  Williams,  110  Md.  334,  72  Atl.  1114; 
Kerr  v.  Drie,  88  Md.  72,  38  L.  B.  A. 
119,  63  Am.  St.  Rep.  493,  37  Atl.  7S»; 
Bloede  Co.  t.  Bloede,  84  Md.  129,  33 
L.  B.  A.  107,  57  Am.  St.  Rep.  373,  34 
Atl.  1127. 

Uaosachustrtta.  Herbert  v.  Simson, 
220  Mass.  480,  L.  R.  A.  1915  D  733, 
lOS  N.  E.  65;  Dickiason  v.  Central 
Nat.  Bank,  129  Mass.  279,  37  Am. 
Rep.  351. 

Mtchlgan.  Penfold  t.  Charlevoix 
Sav.  Bank,  140  Mich.  126,  103  N.  W. 
572;  Foster  v.  Bow,  120  Mich.  1,  77 
Am.  St.  Bep.  585,  79  N.  W.  898. 

Uinnosota.  Lund  v.  Wheaton 
Boiler  Mill  Co.,  60  Minn.  38,  36  Am. 
St.  Rep.  623,  52  N.  W,  268;  Nicollet 
Nat.  Bank  v.  City  Bank,  38  Minn. 
85,  8  Am.  St.  Rep.  643,  35  N.  W.  577; 
Baldwin  v.  Canfield,  26  Minn.  43,  1 
N.  W.  261,  276. 

Mwunrl.  Wilson  r.  St.  Louis  ft 
B.  F.  By.  Co.,  108  Mo.  588,  32  Am.  8t 
Rep.  624,  18  S.  W  286;  Carthage  Nat. 
Bank  v.  Poole,  160  Mo.  App.  133,  141 
S.  W.  729;  Daia  Mfg.  Co.  v.  Tram- 
bull  Seed  Co.,  95  Mo.  App.  144,  68 
a  W,  951;  Butler  v.  Montgomery 
Grain  Co.,  85  Mo.  App.  60;  St.  Louis 
Stoneware  Co.  V.  Partridge,  8  Mo. 
App.  580. 

MotLtaoa.  Ley  son  v.  Davis,  17 
Mont.  220,  31  L.  B.  A.  429,  42  Pac 
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books  is  not  necesaary  for  the  translation  of  the  title,*  or,  in  otiidr 


775,  writ  of  error  dlsmliMd  170  V.  S. 
34,  42  L.  Ed.  939. 

Nmr  Bnupilim.  Weatmlnater  Nat. 
Bank  v.  New  England  Eleetrieal 
Works,  73  N.  H.  465,  3  L.  B.  A.  (N. 
S.)  551,  111  Am.  Bt.  Sep.  637,  62  Atl. 
971. 

OUo.  DavU  LaDndry  k  deanlng 
Co.  V.  Whitmore,  92  Ohio  St.  44,  Ann. 
Cao.  1917  C  9SS,  110  N.  E.  51S. 

Ocwon.  Ora^  t.  PaukhauBer,  5S 
Ore.  423,  115  Pac.  146. 

VvaujlnalM.  Chambersbnrg  Ins. 
Co.  V.  Smith,  11  Pa.  St.  120. 

Tinnwnn  Parker  t.  Bethel  Hotel 
Co.,  96  Tenn.  252,  31  L.  R.  A.  706,  34 
8.  W.  209;  Smith  v.  Bailroad,  91  Tenn, 
821,  18  B.  W.  546. 

Texas.  Condit  v.  Galreston  Cltj 
Co.,  —  Tex  Civ.  App.  — ,  186  8.  W. 
395;  Blooming  Qrove  Cotton-Oil  Co. 
r.  First  Nat.  Bank  of  Blooming  Grove 
(Tex.  CiT.  App.),  56  S.  W.  652. 

UtalL  Broira  v.  Wright,  48  Utah 
633,  161  Pae.  44S;  Basmnssen  v.  Se- 
vier Vallef  Canal  Co.,  40  Utah  371, 
121  Pae.  741. 

Wa«Uncton.  Sen  Sather  t.  Home 
SeeuritT^  Sav.  Bank,  49  Wash.  672,  96 
Pae.  229. 

WlaoonriiL     In  re  Klaos,  67  Wis. 

401,  29  N.  w.  sas. 

This  is  held  tme  as  to  transfer  of 
national  bank  stock.  Larimer  y. 
BeardBley,  130  Iowa  70B,  107  N.  W. 
935. 

This  is  tme  thongh  the  statnte  pro- 
vides that  "no  transfer  of  stock  shall 
be  valid  for  anjr  parpose  whatever 
except  to  render  the  person  to  whom 
it  shall  be  trauHfeired,  liable  for  the 
debts  of  the  company  according  to 
the  provisions  of  this  aet,  nnless  it 
■hall  have  been  entered  therein,  as 
required  hj  this  section,  within  eiiXy 
days  from  the  date  of  auch  transfer, 
by  an  entry  showing  to  and  from 
whom  transferred."  Shires  v.  Allen, 
47  Colo.  440,  107  Pae.  1072;  O'Neil  v. 


Woleolt  Min.  Co.,  174  Fed.  627,  27 
L.  B.  A.  (N.  B.)  800. 

A  tender  or  offer  to  deliver  stock 
certificates  properiy  indorsed  by  the 
owner,  either  in  blank  or  to  the  ven- 
dee, is  a  sufficient  compliance  on  the 
part  of  the  vendor  with  a  contract 
for  the  sale  of  stock.  A  transfer  on 
the  corporate  books  is  not  neceasary. 
Davis  Laundry  h  Gleaning  Co.  v. 
Wbitmore,  92  Ohio  St.  44,  Ann.  Gas. 
1917  C  9S8,  110  N.  E.  518. 

"In  such  esses  it  is  a  matter  of  no 
concern  to  the  assignor  whether  the 
asngnee  ever  avails  of  the  power  of 
attorney  embodied  in  the  assignment 
to  have  the  stock  transferred  to  bim 
on  the  books  of  the  corporation,  so 
that  he  may  become  the  legal  as  well 
as  the  equitable  owner.  Equity  will 
certainly  give  the  assignor  no  relief 
against  the  bona  flde  sale  of  stock  in 
that  way,  although  the  asaignee  may 
never  choose  to  have  the  stock  trans- 
ferred to  him  under  the  by-laws  of  the 
corporation.  •  •  "  It  is  appre- 
hended that,  as  between  the  assignor 
and  assignee,  it  would  be  a  binding 
contract  against  which  the  assignor 
would  not  be  entitled  to  relief,  any 
more  than  he  woald  be  In  ease  of  the 
sale  of  Boytbing  else  made  assignable 
by  law,  although  imperfectly  done." 
Otis  V.  Gardner,  105  Dl.  436. 

See  also  the  cases  cited  in  the  fol- 
lowing notes  and  in   |  3795,  Infra. 

•  Johnston  V.  Laflin,  103  V.  S.  800, 
26  L.  Ed.  532,  aff'g  5  DiU.  65,  Fed. 
Cas.  No.  7,393 ;  HabbeU  v.  Houghton, 
86  Fed.  547;  Merchants'  Nat,  Bank  v. 
Williams,  110  Md.  334,  72  Atl.  1114; 
Bloede  Co,  v.  Bloede,  84  Hd.  129,  33 
L.  B.  A.  107,  57  Am.  St.  Rep.  373,  34 
Atl.  1127. 

The  law  does  not  make  it  a  neces- 
sary requisite  to  title  that  the  stock 
be  transferred  on  the  books.  Dain 
Mfg.  Co.  v.  Trumbull  Seed  Co.,  95  Ho. 
App.  144,  68  S.  W.  951. 
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words,  as  between  the  parties,  the  title  passes  by  contract  and 
not  by  the  record.*  The  transferrer  cannot  impeach  the  trans- 
feree's title  under  such  circumstances,*  and  is  estopped  from 
claiming  any  further  title  to  the  stock  as  agfainst  subseqaent  bona  fide 
purchasers  for  value,"  especially  where  he  has  clothed  the  assignee  with 
the  apparent  title  to  the  stock  or  apparent  authority  to  transfer  the 
same.'  "It  seems  too  clear  for  argument,"  said  the  New  Hampshire 
court,  "that  the  ownership  of  the  shares  passes  from  the  seller  to  the 
buyer  by  force  of  the  contract  of  sale,  and  not  by  operation  of  law ; 
and  if  that  be  so,  the  buyer's  title,  so  far  as  the  seller  is  concerned, 
attaches  the  moment  this  contract  is  fully  consummated  between  them. 
This  kind  of  property,  being  an  intangible  right,  somewhat  akin  to  the 
right  to  receive  money  due  upon  a  bond  or  other  choee  in  action,  is 
incapable  of  actual  manual  delivery.  All  the  seller  can  do,  that  corre- 
sponds at  all  to  the  delivery  of  personal  chattels  in  other  cases  of  sale, 
is,  to  hand  over  to  the  buyer  his  certificate,  with  a  sufficient  assignment 
by  deed  or  otherwise  to  entitle  him  to  a  transfer  of  the  shares  on  the 
books  of  the  company.  When  the  seller  has  done  this,  his  power  and 
duty  in  the  matter  are  ended,  and  it  is  at  the  option  of  the  purchaser 
whether  the  transfer  shall  be  recorded  or  not.  If  the  purchaser  omits 
to  have  the  record  made,  he  can  claim  no  rights  as  a  member  of  the 
corporation;  and  he  also  incurs  the  further  risk  of  having  his  title 
defeated  by  a  subsequent  attachment  or  sale  to  a  bona  fide  purchaser. 
It  is  difficult  to  see  any  substantial  difference  between  the  position  of 
this  plaintiff  after  the  sale  and  assignment  of  the  shares  to  him  by  the 
owner  and  before  a  transfer  was  made  on  the  books,  and  that  of  the 
grantee  in  a  deed  of  land  before  his  deed  is  recorded.  In  both  cases 
the  seller  has  parted  with  his  title,  and,  as  to  him,  the  hnyer  has 
acquired  it.  It  is  only  third  persons  in  either  case  whose  rights  or 
interests  are  aflfeeted  by  the  omission.  In  the  case  of  an  unrecorded 
deed,  the  grantor  continues  to  be  clothed  with  evidence  of  ownership 
after  the  conveyance,  very  similar  to  that  which  remains  with  the 
seller  of  shares  before  the  transfer  has  been  entered  on  the  hooks. 
The  record  shows  that  he  is  still  the  owner  of  the  land,  when  in  fact 

"Such  an  entiy  ia  not  for  the  pur-  Ditch  Co.,  19  Colo.  App.  483,  76  Pae. 

pose    of    transfeiring    the    beneficial  646;  Batea-Farley  Sav.  Bank  v.  Dia- 

ownership   of    the    stock   in    the   sb-  mukes,  107  Oa.  212,  33  B.  E.  175. 
sence  of  a  statute  so  requirinK."    Eu-  SMaaury    v.    Arkansaa    Nat.   Bank, 

bank  v.  Brjan  Coantf  Bt&te  Bank  of  93  Fed.  603,  lev'g  87  Fed.  381;  Bieh- 

Caddo,  Oklahoma,  216  Fed.  833.  ardaon    v.    Longmont    Supplj    Ditch 

4Seriptiiro    v.    Francestown    Soap.  Co.,  19  Colo.  App.  483,  76  Pae.  546. 
atone  Co.,  50  N.  H.  971.  7  See  S  3863,  infra. 

■  Biehardaon    v.    Longmont   Supply 
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he  is  Dot ;  and,  so  far  as  any  interest  a  creditor  can  have  in  the  matter 
is  concerned,  the  same  is  precisely  true  in  the  case  of  shares  in  a  corpo- 
ration sold  but  not  transferred  on  the  books.  The  statutes  which  we 
hold  require  the  transfer  of  shares  to  be  entered  on  the  books  of  the 
corporation  kept  for  that  purpose,  are  certainly  no  more  explicit  and 
absolute  than  that  which  requires  the  recording  of  deeds.  The  object 
of  the  law,  so  far  as  creditors  are  concerned,  is  the  same  in  both  cases. 
As  between  the  parties  the  title  passes  by  contract  and  not  by  the 
record  in  both  eaaes  alike."' 

An  unregistered  transfer  is  also  good  as  against  all  persons  standing 
in  the  shoes  of  the  transferrer,  as,  for  example,  bis  executor  or  admin- 
istrator,' or  his  heirs,"*  or  one  to  whom  he  subsequently  makes  an 
assignment  for  the  benefit  of  his  creditors,  or  an  assignee  in  bank- 
ruptcy or  insolvency  proceedings  subsequently  appointed.*' 

Statutes  in  some  states  expressly  provide  that  except  as  against  the 
claims  of  the  corporation,  a  transfer  of  stock  does  not  require  a  trwis- 
fer  on  the  books  of  the  company,"  or  that  stock  may  be  transferred 
as  between  the  parties  by  simple  indorsement  and  delivery," 


t  Scripture  v.  Franeestown  Soap- 
stone  Co.,  50  N.  H.  S71,  quoted  in  part 
with  approval  in  Bichardson  v.  Long- 
mont  Sopply  Diteb  Co.,  19  Colo.  App. 
483,  76  Pac.  546;  Westminster  Nat. 
Bank  V.  New  England  ElMtrical 
Works,  73  N.  H.  465,  3  L.  S.  A.  (N.  S.) 
551,  111  Am.  Bt.  Bep.  637,  62  Atl.  971; 
SUte  Banking  ft  Truat  Co.  v.  Taylor, 
25  8.  D.  577,  29  L.  E.  A.  (N.  B.)  523, 
127  N.  W.  590;  Lipscomb's  Adm'r  v. 
Condon,  56  W.  Va.  41B,  67  L.  B.  A. 
670,  107  Am.  St.  Bep.  93S,  49  S.  B.  392. 

SSbires  v.  Allen,  47  Colo.  440,  107 
Pac.  1072. 

10  Even  though  an  anregiatered 
transfei  conveys  merely  an  eqnitable 
title,  the  heirs  of  the  tranaferrer  can- 
not maintain  a  suit  against  the  cor- 
poration to  compel  it  to  recognize 
them  aa  etockholdera.  Condit  v. 
Oalveston  City  Co.,  —  Tex.  Civ.  App. 
— ,  186  8.  W.  395, 

11  Blouin  V.  Idqnidatora  of  Hart 
A  Hebert,  30  La.  Ann.  714;  Sibley  v. 
Qniasigamond  Nat.  Bank,  133  KTaas. 
515;  Dickinson  v.  Central  Nat.  Bank, 
12»  Haas.  279,  37  Am.  Bep.  351. 


In  California  registration  is  not 
necessary  to  a  valid  transfer  of  the 
title  aa  againBt  the  creditors  of  the 
transferrer.  Hence  an  unregistered 
transfer  by  way  of  gift  is  good  as 
against  the  transferrer's  trustee  in 
bankruptcy.  Stows  v.  Harvey,  241 
U,  S.  199,  60  L.  Bd.  953,  aff'g  219 
Fed.  17, 

laSylvania  ft  O.  B.  Co.  v.  Hoge, 
129  Oa.  734,  59  S.  E,  S06;  Bank  of 
Cnlloden  v.  Bank  of  Forsyth,  120  Oa. 
575,  102  Am.  St.  Bep.  115,  46  S.  E. 
226;  Bnena  Vista  Loan  ft  Savings 
Bank  v.  Orier,  114  Qi>.  39S,  40  8.  E. 
2S4;  Bates-FarlEy  Sav.  Bank  v.  Dis- 
mukes,  107  Oa.  212,  33  S.  E.  175. 

!■  Northwestern  Portland  Cement 
Co.  V.  Atlantic  Portland  Cement  Co., 
—  CaL  — ,  163  Pac.  47;  National  Bank 
of  the  Pacific  v.  Western  Pac,  B.  Co., 
157  Cal.  573,  27  L.  E.  A.  (N.  S.)  987, 
21  Ann.  Gas.  1301,  103  Pac.  676;  Ash- 
ton  v.  Zeila  Min.  Co.,  134  Cal.  408,  66 
Pac.  494;  McLean  v.  Charles  Wright 
Medicine  Co.,  96  Mich.  479,  56  N.  W. 
68i  Litchfield  r.  Henson  Oil  Co.,  — 
Okla,  — ,  157  Pac.  137. 
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§3795.  —  Natnn  of  tnuuferee'a  title.  In  most  jnrisdietioiiB  it  is 
held  that  registration,  or,  at  the  least,  a  demand  of  registration  and 
deposit  of  the  transfer  for  such  pnrpose,  is  absolutely  essential  to  paaB 
the  legal  title  to  the  stock,  even  as  between  the  parties.  Bat  it  is  well 
settled,  even  in  these  jurisdictions,  that  an  unr^istered  transfer  gives 
the  transferee  a  perfect  equitable  title  as  between  him  and  the  trans- 
ferrer, or  any  person  standing  in  the  shoes  of  the  transferrer."    The 


See  also  1  37S4,  supra. 

Where  the  statute  provides  that 
afaarea  of  stock  maj'  be  tranifeTred  by 
indoraement  and  deKvery,  but  that 
such  transfer  ia  not  valid  except  as 
between  the  parties  until  it  ia  entered 
upon  the  corporate  books,  the  trsna- 
feree  under  an  unregistered  transfer 
haa  a  complete  title  as  against  every- 
one but  the  corporation  and  those  vho 
have  a  anperior  right  tj  have  the  cof' 
poration  make  a  transfer  to  them. 
First  Nat.  Bank  of  Snlphur  Springs 
V.  Stribling,  18  Okla.  41,  86  Pac.  512. 

UTTntted  States.  Leyaon  v.  Da  via, 
170  v.  8.  36,  42  L.  Ed.  939,  dismisa- 
iug  writ  of  error  to  review  17  Mont. 
2Z0,  31  L.  B.  A.  429,  42  Fao.  775; 
Black  V.  Zaeharie,  3  How.  4S3,  11  L. 
Ed.  690;  Union  Bank  of  Georgetown 
V.  Laird,  2  Wheat.  390,  4  L.  Ed.  269; 
Eubank  V.  Bryan  County  State  Bank 
of  Caddo,  Oklahoma,  216  Fed.  833; 
Mssury  v.  Arkansas  Nat.  Bank,  93 
Fed.  603,  rev'g  87  Fed.  381;  Hub- 
bard V.  Manhattan  Trust  Co.,  87  Fed. 
51;  Hotchkias  k  Upson  Co.  v.  nnion 
Nat.  Bank,  68  Fed.  76;  Continental 
Nat.  Bank  v.  Eliot  Nat.  Bank,  7  Fed. 
369;  Brown  v.  Adams,  5  Bias.  181, 
Fed.  Cos.  No.  1,SS6;  Scott  v.  Peqoan- 
nock  Nat.  Bank,  21  Blatcbf.  203,  15 
Fed.  494;  Becher  v.  Wells  Flovring- 
Mill  Co.,  1  McCrary  62,  1  Fed.  276. 

Oolondo.  Conway  v.  John,  14  Colo. 
30,  23  Poc.  170;  Bichardaon  v,  Long- 
mont  Supply  Ditch  Co.,  19  Colo.  App. 
483,  76  Pac.  546;  Firat  Nat.  Bank  of 
XiOugmont  V.  Haa tings,  7  Colo.  App. 
129,  42  Pac.  691. 

Omnectlciit.     De     Nnnzio     v.    De 


Nnniio,  90  Coiin.  342,  97  Atl.  323; 
Gray  v.  Graham,  87  Conn.  601,  49  Ia 
B.  A.  (N.  8.)  1159,  88  AU.  262;  Ens- 
sell  V.  Eaaterbrook,  71  Conn.  50,  40 
Atl.  905;  Reed  v.  Copeland,  50  Conn. 
472,  47  Am.  Rep.  663;  Colt  v.  Ivea, 
31  Conn.  £5,  SI  Am.  Dee.  161;  Van- 
sands  V.  Middlesex  County  Bank,  26 
Conn.  144. 

DsUwue.  Allen  v.  Stewart,  7  Del. 
Ch.    287,  44  Atl.  786. 

Dlstdct  of  OohnnUa.  National 
Safe  Deposit,  Savings  t  Tmat  Co.  v. 
Hibba,  32  App.  Cas.  459;  Seanlab  v. 
Snow,  2  App.  Cos.  137. 

OeoTgia.  People's  Bank  of  Talbot- 
ton  V.  Exchange  Bank,  116  Oa.  620, 
94  Am.  et.  Bop.  144,  43  8.  E.  269; 
Bates-Farley  Sav.  Bank  v.  Dismukea, 
107  Ga.  212,  33  8.  E.  175;  Guarantee 
Co.  of  North  America  v.  East  Bome 
Town  Co.,  »6  Ga.  511,  51  Am.  St.  Bep. 
150,  23  8.  E.  503. 

Ullnola.  People  v.  Lilune,  269  HI. 
351,  Ann.  Cas.  1916  E  959,  109  N.  E. 
1051;  Otis  V.  Gardner,  105  HI.  436; 
People's  Bank  of  Bloomington  v. 
Gridley,  91  111.  457j  Kellogg  v.  Stock- 
well,  75  HI.  68. 

Tiidliia.  Boone  v.  Tan  Oorder,  164 
Ind.  499,  108  Am.  St.  Bep.  314,  74  N. 
£.  4;  Bnrnsville  Turnpike  Co.  v. 
State,  119  Ind.  382,  3  L.  B.  A.  265,  20 
N.  E.  421;  State  v.  First  Nat.  Bank, 
89  Ind.  302;  Bruce  v.  Smith,  44  Ind. 
1;  Hill  T.  Serstetter,  43  Ind.  App.  1, 
86  N.  E.  S5S;  Coleman  v.  Spencer,  5 
Blackf.  197. 

Iowa.  Ft.  Madison  Lumber  Co.  v. 
BaUvian  Bank,  71  Iowa  270,  60  Am. 
Bep.  789,  32  N.  W.  336;  Farmora'  ft 
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tranafarer  "is  still  the  legal  owner  of  the  shares,  since  they  stand  in 
his  name  im  the  books  of  the  corporation.  As  in  the  case  of  any  other 
non-n^^tiable  chose  in  action,  this  legal  title  can  only  pass  by  the 
reoogniUon  by  the  debtor  of  the  transferee,  L  e.  by  novation.  The 
heneiBcial  or  eqoitable  title,  however,  *  •  *  may  be  assigned 
without  novation,  and  will  he  enforced  regardless  of  the  requirement 
of  refpstration  on  the  books  of  the  corporation.    Such  requirement  is 


UerehantB'  Bank  t.  Wmmd,  tS  Iowa 
33fl^  30  Am.  Bep.  398. 

XaiiMUk  Faulkner  v.  Bank  of  To- 
peka,  77  Kan.  385,  94  Pae.  153;  Plmnb 
V.  Bank  of  Enterprise,  48  Kan.  4S4, 
29  Pae.  699;  Topeka  Mfg.  Co.  v.  Hale, 
39  Kan.  23,  17  Pae.  601. 

IbETUnd,  MercliBntH'  Nat.  Bank 
T.  WilUama,  110  Md.  334,  72  Atl.  II14; 
Kerr  V.  Urie,  86  Md.  72,  38  L.  B.  A. 
110,  63  Au|.  at.  Bep.  4^3,  37  Atl.  789; 
Bloeae  Co.  v.  Bloede,  S4  Hd.  129,  33 
L.  E.  A.  107,  fi7  Am,  St.  Bep.  373,  34 
Atl.  1127;  Gemmell  v.  DaTia,  75  Md, 
546,  32  An.  St.  Bep.  412,  23  Atl.  1032; 
Noble  V.  Turner,,  69  Md.  510,  16  Atl. 
124;  Swift  V.  fimlth,  65'  Md.  42S,  57 
Am.  Bep.  336,  5  Atl.  634;  Baltimore 
Betort  ft  Fire  Brick  Co.  v.  Mali,  65 
Hd.  03,  57  Am.  Bep.  304,  3  Atl.  286; 
Baltimore  Cit;r  Panenger  Bj.  Co.  t. 
Sewell,  35  Tti.  238,  6  Am.  Bep.  402. 

Itowwrlinirtta.  Baker  t.  Davie,  211 
Mass.  429,  37  L.B.  A.  (N.  8.)  944,  97 
N.  E.  1094;  S^t«libiirK  Cav.  Bank  v. 
Torrey,  134  Man.  230;  Dickinson  v. 
Central  Nat.  Bank,  120  Mass.  279,  37 
Am.  Bep.  351;  Brown  v.  Smith,  122 
MaM.  589;  Rsker  -r.  Essex  Bsjik,  5 
Oray  373. 

WnniNOts,  Prince  Inv.  Co.  v.  St. 
Panl  a,  8.  C.  Land  Co.,  68  Minn.  121, 
70  N.  W.  1079;  Nicollet  Nat  Bank  v. 
Cit^  Bank,  38  Minn.  85,  S  Am.  St. 
Bep.  643,  35  N.  W.  577. 

Hontua.  Leyion  t.  Davis,  17 
Mont  220,  31  L  .B.  A  429,  42  Pac.  775, 
writ  of  error  dismisied  170  TJ.  8.  36, 
42  L.  Ed.  939. 

XtnOm.  State  v.  Pettineli,  10  Nev. 
141;  Beroieh  v.  Uayre,  9  Nev.  312. 

6337 


SOTtb  Dakota.  In  re  ;Argti8  Print- 
ing Co.,  1  N.  D.  435,  12  I*  B.  A.  761, 
£6  Am.  St.  Rep.  639,  48  N.  W.  347. 

OUo.  Harpold  t.  Sttibart,  46  Ohio 
Bt.  397,  15  Am.  St.  Bep.  618,  21  N.  E. 
637;  Haldeman  v.  Hillsborough  A  C. 
Sjr.,  2  Handy  101,  12  Ohio  Dee.  351. 

PMUUrlvanla.  Telford  k  F.  Turn- 
pike Co.  V.  Oerhab,  13  Atl.  90;  Com. 
V.  Watmough,  6  Whart.  117. 

Rliods  Island.  Talbot  v.  Tatbot,  32 
R.  I.  72,  Ann.  Cas.  1912  0  1281,  73 
Atl.  S35;  Lippitt  v,  American  Wood 
Paper  Co.,  15  B.  I.  141,  2  Am.  St.  Bep. 
886,  S3  Atl.  111. 

Tezao.  Tombler  v.  Palestine  Ice 
Co.,  17  Tex.  Civ.  App.  S96,  43  S.  W.  896. 
See  also  Condit  v.  Oalveston  Citj  Cb., 
~  Tex.  a-r.  App.  — ,  186  B.  W.  395. 
And  see  6ee1igson  t  Co.  v.  Brown,  61 
Tex.  114;  Strange  v.  Hoaston  ft  T.  C. 
B.  Co.,  53  Tex.  162,  holding  that  ha  baa 
the  e'qnitable,  if  not  the  legal,  title. 

Utah.  See  Basmnsaen  v.  Bevier  Tal- 
le7  Canal  Co.,  40  Utah  371,  121  Pae. 
741. 

Vannont.  Cheever  v.  Meyer,  TSB  Vt. 
66;  fiabln  v.  Bank  of  Woodstock,-  21 
Vt.  353. 

Wiacoiudn.  In  re  Murphy,  51  Wis. 
519,  8  N.  W.  419. 

'  "A  complete^  legal  transfer  of  stock 
requires  (1)  aa  assignment  and  de- 
livery of  the  certificate  4o  the  trans- 
feree; (2)  a  delivery  of  the  stock  to 
the  corporation  isming  it,  a  notation 
upon  the  books  of  the  corporation  of 
the  transfer,  and  a  delivery  to  the 
transferee  of  a  new  certificate  of  stock 
in  place  of  the  old."  De  Nuniio  v. 
De  Nando,  90  Conn.  842,  97  Atl.  323. 
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solely  for  the  benefit  of  the  corporation  and  has  nothing  to  do  with 
the  transfer  of  the  equitable  title.  The  trao^fer  on  the  books  ia  in 
reality  nothing  but  a  novation."  " 

In  some  jurisdictions,  however,  it  is  held  that  an  unregistered  trans- 
fer of  shares  passes  the  legal  title,  and  not  merely  an  equitable  title, 
as  between  the  transferrer  and  transferee,  although,  as  against  the 
corporation  and  bona  fide  purchasers,  it  passes  an  equitable  title  only.** 


"Tlie  eqnitable  title  to  stock  m&j 
bo  vested  in  the  trftfuferee  upon  de- 
livery to  and  aeeeptanee  hj  him  of 
the  certificate  df  atock,  with  intent  to 
transfer  it  to  hfm,  and  with  or  without 
a  power  to  transfer."  De  Nunzio  t. 
De  Nnnrio,  80  Conn.  342,  fl7  Atl.  323. 

"Whatever  equitable  rights  may  be 
derived  from  a  sale  of  shares,  accom- 
panied by  ft  delivery  of  the  stock  eer- 
tifleate  with  a  power  of  attorney  for 
their  transfer,  until  that  transfer  is 
ac*'ual1y  made,  the  legal  title,  and 
legal  rights  and  liabilities  of  the  stock' 
holder  of  record,  remain  unchanged." 
Russell  V.  Easterbrook,  71  Conn.  90, 
10  Atl.  905. 

"Even  in  those  jurisdictions  in 
which  the  statute  declares  that  the 
stacks  shall  be  transferable  only  on 
the  books  of  the  corporation  it  is  lield 
that  an  UDregistered  transfer  or  assign- 
ment gives  the  purchaser  8  perfect 
equitable  title  as  between  him  and  the 
assignor  and  any  penon  claiming 
under  the  latter."  Lipscomb's  Adm'r 
V.  Condon,  56  W.  Va.  «6,  67  L.  E.  A. 
670, 107  Am.  8t.  Bep.  038,  40  S.  E.  392, 
quoted  in  Husband  v.  Linehan,  168 
Ky.  304,  Ann.  Cas.  1917  D  954,  181  8. 
W.  1089,  on  the  question  as  to  the  law 
of  West  Virginia. 

As  against  everybody  but  the  corpo- 
ration itself,  and  those  who  have  a  su- 
perior right  to  have  the  corporation 
make  the  transfer  to  them,  the  trans- 
feree is  the  real  owner  of  the  stock 
and  is  entitled  to  sue  at  law  for  its 
possession  or  for  damages  for  its  con- 
version. Merchants'  Nat.  Bank  v. 
WilKame,  110  Md.  334,  72  \a.  1114. 


Although  the  vendor  of  stock  ia 
still  the  legal  owner,  where  there  has 
been  no  surrender  of  the  certificate 
and  transfer  on  the  books  of  the  com- 
pany, he  is  not  the  equitable  owner, 
and  can  hsrve  no  standing  in  a  court 
of  equity  to  enforce  equitable  rights 
sppnrteuant  only  to  the  beneficial 
ownership  of  stock.  Scanlau  v.  Snow, 
2  App.  Cas.  (D.  C.)  137. 

U  Talbot  V.  Talbot,  32  B.  I.  72,  Ann. 
Cas.  1912  C  1221,  78  Atl.  535. 

i<  United  States.  Subbard  v.  Bank 
of  United  States,  5  Hunt.  Mer.  Mag. 
75,  Fed.  Cas.  No.  6,815. 

Alabama.  Johnson  v.  Hume,  138 
Ala.  564,  36  So.  421;  Winter  v.  Mont- 
gomery Qas-Light  Co.,  89  Ala.  544,  7 
So,  773  ;  Campbell  v.  Woodstock  Iron 
Co.,  83  Ala.  351,  3  So.  389;  Planters'  A 
Merchants'  Mut.  Ins.  Go.  v.  Belma  Bav. 
Bank,  63  Ala.  585,  apparently  holds 
to  the  contrary,  .but  the  qnesUon  In 
that  case  was  sa  to  the  rights  of  the 
transferee  as  against  th6  corpoMtion; 
Duke  V.  Cahawba  Nav.  Co.,  10  Ala. 
«2,  44  Am.  Dee.  472. 

OaUfomia.  Apparently  this  is  the 
role  in  California: 

In  Northwestern  Portland  Cement 
Co.  V.  Atlantic  Portland  Cement  Co., 
163  Pae.  47,  the  court  aaya:  "Xor  is 
it  correct  to  say  that  a  legal  title  or 
right  ia  not  veated  under  a  aale  or 
pledge  of  stock  by  a  delivery  of  a  cer- 
tificate duly  indorsed  without  entry 
in  the  corporate  books."  The  court 
then  quotes  the  provision  of  the  code 
to  the  effect  that  shares  of  stock  may 
be  transferred  by  indorsement  and  de- 
livery of  the  certificate,  but  that  aaeh 
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§3796.  — Eights  and  liabilittes  as  between  registered  and  actual 
owner — In  general.    Until  the  stock  is  transferred  on  the  corporate 


transfer  ii  not  Talid  except  M  to  the 
parties  thereto  uoti]  the  same  is  en- 
teied  upon  the  books  of  the  corpo- 
ration, and  says:  '!The  effect  of  this 
provision  *  *  *  ia  analogous  to 
that  of  the  statutes  with  reference  to 
the  recording  of  in  strum  en  ts  affecting 
real  property.  The  delivery  of  the  in- 
dorsed certificate  passes  title,  but  such 
title  cannot  be  asserted  against  pur- 
chasers or  incumbrancers  who  have  no 
notice  of  the  transfer. ' '  See  also 
Spreckels  v.  Nevada  Bank  of  San 
Francisco,  113  Cal.  272,  33  L.  B.  A.  459, 
54  Am.  St.  Bep.  348,  45  Pac.  329; 
Parrott  v.  Byers,  40  Cal.  614;  People 
V.  Elmore,  35  CaL  653.  In  Ashtou  v. 
ZeiU  Uin.  Co.,  134  Cal.  40S,  flS  Pac. 
494,  where  it  was  held  that  executors 
had  a  Tight  to  recover  dividends  on 
stock  which  had  been  transferred  on 
the  books  pursuant  to  a  decree  of  dis- 
tribation  which  was  subsequently  re- 
versed, the  court  said:  "In  reaching 
this  conclusion  we  have  not  thought  it 
necessary  to  consider  the  supposed 
distinction  between  the  legal  and  the 
equitable  title,  or  to  determine 
whether  the  title  of  the  executors  is 
the  one  or  the  other.  The  distinction 
belongs  appropriately  to  the  law  of 
real  estate;  and  though  it  haa  been  ex- 
tended to  personalty,  the  application 
with  regard  thereto  has  been  less  exten- 
sive, and  the  distinction  itself  is  less 
aignificant.  For,  in  many  cases, — as, 
for  example,  in  the  case  of  money  re- 
ceived in  tmst  or  for  the  use  of  an- 
other,— courts  of  law  recognise  the 
equitable  as  the  legar  title;  and  even 
where  the  distinction  obtains,  the 
rquitable  owner  is  regarded  as  the  true 
owner  by  courts  of  equity.  Hence, 
in  this  state,  where  the  courts  exercise 
both  jurisdictions,  the  question  as  to 
the  nature  of  the  title  sued  upon  is 
generally  immaterial;  or,  rather,  it  is 


material  only  to  the  question  of  the 
nature  of  the  action,  whether  legal  or 
equitable,  and  to  the  question  of  par- 
ties." As  against  the  corporation  the 
assignee  takes  a  mere  equity.  Jen- 
nings V.  Bank  of  California,  79  Cal. 
3S3,  5  L.  B.  A.  233,  12  Am.  St.  Bep. 
145,  21  Pac.  852. 

KBiLtack7<-  First  Nat.  Bank  of  Lex- 
ington V.  Bowman,  168  Ey.  433,  1S2  S. 
W.  195;  Thnrber  v.  Cramp,  86  Ky.  408, 
6  S.  W.  145.  In  Bank  of  America  t. 
McNeil,  10  Bush  54,  it  is  said  that 
4  stockholder  uannot  pass  the  complete 
legal  title  to  his  stock  except  by  a 
transfer  entered  npon  the  books  of  the 
corporation,  but  the  question  here  was 
as  to  the  validity  of  the  transfer  as 
against  th«  eorporation. 

MldilgML  McLean  v.  Charles 
Wright  Medicine  Co.,  96  Mich.  479,  56 
N.  W,  68;  Mandelbaum  v.  North  Amer- 
ican Min.  Co.,  4  Mich.  465. 

UlattH^L  Timberlake  v.  Ship- 
pers' Compress  Co.,  72  Miss.  323, 16  So. 


Butler  V.  Montgomery 
Qrain  Co.,  85  Mo.  App.  IfO.  See  also 
■Wilson  v.  St.  Louis  &  S.  F.  By.  Co., 
108  Mo.  588,  32  Am.  St.  Bep.  624,  18 

s.  w.  ssa. 

Kow  HampdHn.  Meredith  Village 
8av.  Bank  v.  Marshall,  68  N.  H.  417, 
44  Atl.  526;  Buttrick  v.  Nashua  & 
L.  B.  B.,  62  N.  H.  413,  13  Am.  St.  Bep. 
578;  Scripture  v.  Franeestown  Soap- 
stone  Co.,  50  N.  H.  571. 

New  Jeiser.  Delaware  ft  A.  B.  Co. 
V.  Iriek,  23  N.  J.  !>.  321;  O'Connor  v. 
International  Silver  Co.,  68  N.  J.  Eq. 
67,  59  AU.  321,  aff 'd  68  N.  J.  Eq.  680, 
62  Ail.  408;  Broadway  Bank  v.  Me- 
Blrath,  13  N.  J.  £q.  84.  But  see  Lock- 
ward  V.  Evans,  —  N.  J,  Bq.  — ,  102 

Atr.  ig. 

Now  Tort  Travii  v.  Knox  Terpe- 
Kine  Co.,  215  N.  Y.  259,  L.  B.  A.  1916 
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books,  the  transferrer  remains  the  Dominal  owner  of  it,  aad  may  be 
treated  as  the  owner  by  the  corporation  "  and  its  creditors.**  Bnt 
nntil  such  transfer  is  made  he  is  to  be  regarded  as  the  trustee  of  the 
stock  for  the  benefit  of  his  transferee." 


A  S43,  Ann.  Caa.  1S17  A  387, 10»  K.  E. 
250,  ftff 'g  165  App.  IMv.  156,  150  N.  Y. 
Supp.  621;  Knox  v.  Eden  Musee  Ameri- 
can Co.,  U8  N.  T.  Ml,  31  K  B.  A.  779, 
51  Am.  St.  Eep.  700,  42  N.  B.  9S8j 
Chemical  Nat,  Bank  of  New  York  v. 
Colwell,  132  N.  Y.  250,  30  N.  E.  644; 
BotrinBon  t.  National  Bank,  95  N.  Y. 
637;  Cuehman  v.  Thajer  Mf^.  Jewelrj 
Co.,  76  N.  Y.  365,  32  Am.  Bep.  315; 
Holbrook  v.  New  Jeraej  Zine  Co.,  57 
N.  Y.  816;  Johnson  v.  Underhill,  52 
N.  Y.  203;  Isham  v.  Buckingham,  49 
N.  Y.  216;  drymea  v.  Hone,  4S  N.  Y. 
17,  10  Am.  Bep.  313;  Leitch  v.  Wells, 
48  N.  Y.  585;  McNeU  v.  Tenth  Nat. 
Bank,  46  N.  Y.  325,  7  Am.  Bep.  341; 
New  York  ft  N.  H.  B.  Co.  v.  Schuyler, 
34  N.  Y.  30,  80;  Callanan  v.  Edwards, 
32  N.  Y.  483;  Union  Bank  of  Brooklyn 
T.  United  Statee  Excb.  Bank,  143  App. 
Div.  128,  127  N.  Y.  Supp.  661;  Weller 
V.  J.  B,  Pace  Tobacco  Co.,  2  N.  Y. 
Supp.  292;  Bank  of  Utica  t.  Smalley 
A  Barnard,  2  Cow.  770,  14  Am.  Dec. 
526;  De  Comeau  v.  Guild  Farm  Oil 
Co.,  3  Daly  218;  Smith  v.  American 
Goal  Co.,  7  Lana.  317;  Commercial 
Bank  y.  Kortright,  22  Wend.  348,  84 
Am.  Dae.  317. 

North  OuoUtift.  HaTeuB  t.  Bank 
of  Tarboro,  132  N.  C.  214,  95  Am.  St. 
Bep.  627,  43  S.  E.  6S9. 

OMgon.  Gray  v.  Fankhanser,  58 
Ore.  423,  115  Pae.  146. 

Sontb  OanliUA.  Marwell  v.  Foster, 
67  8.  C.  377,  45  S.  B,  927. 

TemwBSMi  Parker  t.  Bethel  Hotel 
Co.,  96  Tenn.  252,  31  L.  B.  A.  706,  34 
S.  W.  209;  etnitb  t.  Byroad,  91  Tenn 
221,  18'8:  W,  548. 

"Where  there  is  no  statute  express 
ly  OT  impliedly  forbidding  a  eale  of 
stock  without  registration,  it  ie  gener- 


ally, if  not  nnivereally,  held  that  the 
purchaser  takes  the  legal  title  without 
a  transfer  of  the  stock  ontbe  books." 
Lipscomb's  Adm'r  t.  Condon,  56  W. 
Va.  416,  67  L.  B.  A.  670,  107  Am.  St. 
Bep.  938,  49  S.  E.  392,  quoted  in  Hus- 
band V.  Linehan,  168  Ey.  304,  Ann. 
Cas.  1017  D  954,  181  B.  W.  1089,  on 
the  question  as  to  the  law  of  West 
Virginia. 

"The  transfer  of  the  stock,  without 
the  transfer  being  entered  npon  thn 
books  of  the  company,  limited  the  pas- 
sage of  the  legal  title  strictly  to  the 
vendor  and  vendee  as  between  the 
vendee  and  the  company  and  a  subse- 
quent purchaser  for  value,  without  ni>- 
tice  of  the  prior  purchase  at  the  time 
he  had  his  transfer  recorded  on  the 
books  ol  the  company;  but  as  between 
such  purchaser  and  the  creditors  of 
the  stock  holder,  the  purchaser  ae- 
quires  a  perfect  legal  title."  Thurber 
V.  Crump,  86  Ky.  408,  6  «.  W.  145, 
quoted  with  approval  In  Krst  Nat. 
Bank  of  Lexington  v.  Bowman,  168 
Ky.  433,  182  S.  W.  195. 

IT  See  13798,  infra. 

1>  Bee  i  3filO,  infra. 

WSigun  Iron  Oo.  v.  Brown,  171  N. 
Y.  4S8,  64  N.  E.  194;  Locke  v.  Farm- 
ers'  Loan  ft  Trust  Co.,  140  N.  Y.  135, 
33  N.  B.  578;  Johnsoff  v.  Underbill, 
32  N.  Y.  203;  Mahaney  v.  Walsh,  16 
N.  Y.  App.  Div.  801,  44  N.  Y.  Sopp. 
969;  United  States  v.  Vanghan,  3  Bin- 
uey  (Pa.)  394,  5  Am.  Dec.  375.  See 
also  Locke  v.  Farmers'  Loan  ft  Trust 
CO.,  140  N.  Y.  135,  35  N.  B.  678. 

It '  has  been  said  that  relation  be- 
tween the  nominal  or  registered  owner 
and  the  actnal  owner  of  stock  which 
has  been  transferred  with  the  transfer 
indorsed  on  the  certificates   in  blank 
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Even  prior  to  the  transfer  on  tbe  books,  the  transferee  is  entitled, 
as  against  the  transferrer,  to  all  the  benefits  attached  to  or  growing 
out  of  the  shares,  and  is  responsible  for  all  the  burdens  and  liabilities 
growing  out  of  their  ownershig." 

This  trust  relation  applies  to  each  actual  owner  of  tbe  stock  so  long, 
and  only  so  long,  as  he  remains  such  owner,  and  ceases  as  soon  as  he 
parts  with  the  stock.*' 

Either  the  transferrer  "  or  the  transferee  "  may  request  and  com- 
pel a  transfer  on  the  books.  According  to  the  weight  of  authority, 
it  is  ss  much  the  ri^t  and  duty  of  the  transferrer  to  procure  the 
proper  transfer  to  be  made  as  it  is  the  right  and  duty  of  the  trans- 
feree.'* And  where  this  rule  obtains,  it  is  held  that  the  purchaser  of 
certificates  of  stock  indorsed  in  blank  owes  no  special  duty  to  the 
vendor  to  see  that  it  is  registered  in  his  name,*>  or  in  the  name  of  his 


is  one  solely  of  tirut,  implied  b^  law, 
wbereby  the  nominal  owner  it  the 
tniBtee  and  the  actual  owner  is  tbe 
eestni  qae  tmat.  Biehards  v.  Bobin, 
175  N.  T.  App.  Div.  296,  162  N.  Y. 
Sapp.  IS,  86  N.  Y.  Miac.  528, 148  N.  Y. 
enpp.  822. 

In  statea  where  an  nnregiatered 
tTanafer  pasiea  the  equitable  title  only 
(Bee  1 37B5,  supra),  the  transferrer 
holds  the  legal  title  in  trust  for  the 
benefit  of  the  transferee.  Beed  v. 
Copeland,  50  Cimn.  472,  47  Am.  Bep. 
eC3;  Eello^  v.  Stockwell,  75  111.  68. 

M  See  I  37S7,  infra. 

SI  Eichards  v.  Bobin,  175  N.  T.  App. 
Div.  296,  162  N.  Y.  Supp.  13,  86  N.  Y. 
Misc.  528,  148  N.  Y.  Supp.  822. 

That  after  he  parts  with  the  stock 
he  Is  no  longer  under  any  obligation 
to  indemnify  the  nominal  owner 
against  ealla  or  aaseBBinenta,  see 
I  3797,  infr&. 

ttJohuaton  T,  Ladin,  103  U.  S.  800, 
26  L.  Ed.  532,  aff'g  5  Dill.  65,  Fed. 
Gas.  No.  7,3B3;  Webster  v.  Upton,  01 
n.  S.  65,  23  L.  Sd.  3S4. 

The  purchase  is  in  itself  authority 
to  the  vendor  to  make  the  transfer. 
Webster  v.  Upton,  01  U.  S.  65,  23 
L.  Ed.  384;  Johnson  t.  Laflin,  5  Dill. 
65,    Fed.    Cas.    No.    7,393,    aff'd    103 


U.  S.  800,  26  L.  Ed.  932;  Boating  v. 
N«rtfaem  Trust  Co.,  61  Minn.  307,  63 
N.  W  721. 

It  Johnson  V.  Laflin,  103  U.  &  600, 
26  L.  Ed.  632,  aS'g  5  Dili  65,  Fed. 
Cas.  No.  7,393. 

In  Bather  v.  Home  Security  Sav. 
Bank,  49  Wash.  672,  06  Pac.  229,  it 
was  held  that  where  the  owner  of 
stock  authorized  a  bonk  with  which  it 
bad  been  deposited  to  turn  it  over  to 
a  purchaser  as  soon  as  the  latter  paid 
the  parchase  price,  the  purchaser 
could  not  contend  that  the  pnrchaae 
was  never  consnmmated  because  the 
bank  did  not  procure  a  transfer  of  the 
stock  to  him  on  the  books. 

M  Biehards  v.  Bobin,  175  N.  T.  App. 
Div.  296,  162  N.  T.  Supp.  12,  86  N. 
Y.  MUc.  52S,  148  N.  Y.  Supp.  822; 
Lockwood  V.  United  States  Steel  Coi' 
poration,  153  N.  Y.  App.  Div.  65S,  13S 
N.  Y.  Supp.  725,  rev'd  on  other 
grounds  209  N.  Y.  375,  L.  B.  A.  ISIS  C 
471,  103  N.  E.  697. 

It  is  the  vendor's  duty  to  make  the 
transfer  to  the  vendee  on  the  books. 
Webster  v.  Upton,  91  U.  8.  65,  23  L. 
Ed.  384. 

W  Biehards  v.  Bobin,  175  N.  Y.  App. 
Div.  296, 162  N.  Y.  Supp.  12,  86  N.  Y. 
Misc.  528,  148  N.  Y.  Supp.  822. 


d  by  Google 


§  3796] 


PbIVATB   COEPORATIONS 


[Ch.56 


subsequent  vendee,"  It  has  been  held;  however,  that  a  court  of  equity 
will  compel  a  transferee  to  record  the  transfer." 

II  the  eorporatiffli  refuses  to  make  the  transfer  it  can  be  compelled 
to  do  so  at  the  instance  of  either  party,"  or  either  may  maintain  an 
action  against  it  for  damages.'' 

If  the  transfer  is  good  as  between  the  parties,  the  death  of  the  trans- 
ferrer before  the  transfer  is  recorded  has  no  effect  upon  the  property 
rights  of  the  transferee,"  and  does  not  deprive  him  of  his  right  to  have 
the  transfer  recorded  and  to  have  a  new  certificate  issued  to  him." 

§  3797. Ab  to  dividuids,  calls  and  aasessments.  Since  an  un- 
registered transfer  is  good  as  between  the  parties,  whether  it  be 
regarded  as  passing  the  legal  title  to  the  shares,  or  merely  an  equitable 
title,  as  between  them,  the  transferee,  in  the  absence  of  agreement  to 
the  contrary,  is  entitled  to  all  dividends  declared  after  the  transfer, 
even  though  the  transfer  is  not  registered.'*  If  the  corporation  has 
notice  of  the  transfer,  and  afterwards  pays  dividends  to  the  trans- 
ferrer, the  transferee  may  hold  it  liable.  If  it  does  so  without  notice 
of  the  transfer,  it  incurs  no  liability,"  but  the  transferee,  of  course, 
may  recover  the  same  from  the  transferrer  in  an  action  for  money 
had  and  received,** 


M  Hichfljda  V.  Eobin,  175  N.  Y.  App. 
Div.  2Ba,  162  N.  T,  Supp.  12,  86  N.  T. 
Misc.  52S,  14S  N.  T.  Supp.  SS2. 

KWebBter  v.  tJpton,  91  U.  S.  65,  23 
L.  Ed.  384;  Wynne  v.  Price,  3  De  O. 
&  8m.  310,  13  Jur,  295. 

n  Johnston  v,  Laflin,  103  U,  8.  800, 
26  L.  Ed.  532.  See  alao  Lacaff  v. 
Dutch  tfiller  Mining  &  Smelting  Oo., 
31  Wash.  566,  72  Pac.  112. 

And  see  S  3&17,  infra. 

nSee  E3819,  infra. 

30  BasmuBBcn  v.  Sevier  Talley 
Canal  Co.,  40  Utah  371,  121  Pae.  741. 

31  Culp  V.  Mulvane,  66  Kan.  143,  71 
Pac.  273, 

3S  Indiana.  Hill  v.  Kerstetter,  43 
Ind.  App.  1,  S6  N.  E.  858, 

HurUmd.  Oemmell  v.  Davis,  75 
Hd.  546,  32  Am.  St.  Bep.  412,  23  Atl. 
1032. 

BUmsslivL  Timberlake  v.  Ship- 
pers'  Compress  Co.,  72  Miss.  323,  IS 
60.  530. 

UUboutL  Gaty  v.  Holliday,  8  Mo. 
App.  lis. 


Nebraska.  Farmers'  &  KerchantH' 
Nat.  Bank  of  Galva,  Illinoia  v. 
Mosher,  63  Neb.  130,  88  N.  W.  552. 

New  HampslUre.  Mereditb  Village 
Sav.  Bank  v,  Marshall,  68  N.  H.  417, 
44  Atl.  526. 

New  York.  Tepfer  v.  Ideal  Gaa  & 
Electric  Fixtures  Co.,  38  Misc.  396, 
109  N.  Y.  Supp.  664. 

Fetmsylvaula.  Corgan  v.  George  P. 
Lee  Coal  Co.,  218  Pa.  386,  120  Am. 
Bt.  Bep.  891,  11  Ann.  Cas.  838,  67 
Atl.  655. 

South  Oftrollna.  Maxwell  v.  Na- 
tional Bank  of  Greenville,  70  8.  C. 
532,  3  Ann.  Cas.  723,  50  S.  E.  195. 

Teimeeaee.  American  Nat.  Bank  v. 
Nashville  Warehouse  &  Elevator  Co. 
(Tenn.  Ch.  App.),  38  9.  W.  960. 

Utah.  Barse  Live-Stock  Co.  v. 
Range  Valley  Cattle  Co.,  16  Utah  59, 
50  Pac.  630. 

M  See  ;  3802,  infra. 

HBicharda  v.  Bobin,  175  N.  T.  App. 
Div.  296,  162  N.  Y.  Supp.  12;  Amer- 
ican  Nat.  Bank  v.   Nashville   Ware- 


d  by  Google 


Ch.56] 


Stock  and  Stockholdehs 


[§  3797 


If  the  transferrer  is  held  liable  to  the  corporation  or  its  creditors 
for  calls  or  under  a  statute  imposing  individual  liability  to  creditors, 
because  of  the  transfer  being  unregistered,  he  may  maintain  an  action 
against  the  transferee  to  recover  the  amount  paid,  for  as  between  them 
the  liability  is  the  transferee 's.**  According  to  the  weight  of  author- 
ity this^obligation  on  the  part  of  the  transferee  continues  only  so  long 
as  he  remains  the  owner  of  the  stock  and  ceases  as  soon  as  he  parts 
with  it  to  a  succeeding  purchaser,"  or,  in  other  words,  the  obligation 


honte  A  Elevator  Co.  (Tran.  Ch. 
App.),  36  6.  W,  9fl0. 

Mttaltad  BUtM.  Webster  t.  Up- 
ton, 91  n.  e.  6S,  23  L.  Ed.  384. 

OalifoTnU.  People's  Home  8av. 
Bank  t.  Stadtmuller,  150  Cal.  106,  88 
Pac.  S80. 

nUiuris.  Kellogg  T.  Stockwell,  7S 
ni.  68. 

KuMu.  See  Topeka  Mfg.  Co.  v. 
Hale,  39  Ksn.  23,  17  Pac.  601. 

Lonlalaiu.  Oordon  v.  Parker,  10 
La.  56;  Liquidator  of  Clinton  ft  P.  H. 
B.  Co.  T.  Eason,  14  La.  Ann.  816. 

Mai^and.  Brioklej  v.  Hambleton, 
67  Ud.  169,  8  Atl.  904;  Lord  t.  Hutz- 
ler,  64  Hd.  S34,  3  Atl.  891. 

UmiiMOta.  Harper  v.  Carroll,  66 
Uinn.  487,  «9  N.  W.  610,  1069;  Bant- 
ing V.  NortherD  Troat  Co.,  61  Minn. 
307,  63  N.  W.  721. 

Maw  ToTk.  Johnson  t.  Underhill, 
52  N.  T.  203;  Biehards  t.  Bobln,  175 
App.  Div.  296,  162  N.  Y.  Bapp.  12,  86 
Misc.  528,  148  N.  Y.  Snpp.  822.  See 
also  SiguA  Iron  Co.  t.  Brown,  171  N. 
Y.  488,  64  N.  E.  194. 

Oblo.  Harpold  v,  Stobart,  46  Ohio 
St.  397,  15  Am.  St.  Bep.  618,  21  N.  E. 
S37;  Brown  v.  Hitchcock,  36  Obio  St. 
667. 

FeniujrlTaaU.  Bogers  v.  Toland,  43 
Pb.  Saper.  Ct.  248.  - 

Bngtoad.  Walker  v.  Bartlett,  18  C. 
B.  845,  2  Jur.  (N.  S.)  643;  Wynne  t. 
Price,  3  De  O.  ft  Sm.  310,  13  Jar.  295; 
Kellock  T.  Entboven,  L.  B.  9  q.  B. 
241;  Bowring  t.  Shepherd,  L.  B.  6  Q. 
B.  309;  Joaeph  v.  Holroyd,  22  Wkly. 
Bep.  614. 


Since  the  vendee  of  itoek  takes  the 
shares  snbjeet  to  all  the  bnrdens  and 
liabilities  growing  trnt  of  them,  "the 
law  will  imply  «  daty,  obligation,  or 
promise  from  him  to  the  vendor  that 
those  burdens  and  obligations  shall 
not  come  npon  the  latter."  Johnson 
V.  Underhill,  52  N.  Y.  203. 

A  court  of  equity  will  compel  the 
transferee  to  pay  all  calls  or  assess- 
ments after  the  transfer.  .  Webster  v. 
Upton,  91  V.  S.  65,  23  L.  Ed.  384: 
Wynne  v.  Price,  3  De  O.  ft  8m.  3)0, 
13  Jur.  295;  Evans  v.  Wood,  L.  B.  5 
Eq.  9, 

It  may  be  otherwise,  of  course,  un- 
der a  special  agreement  between  the 
parties.  Treadway  v.  Johnson,  33  iSo. 
App.  122. 

M  Leaaasier  ft  Binder  v.  Kennedy, 
36  La.  Aun.  539,  appeal  to  the  United 
States  Supreme  Court  dismissed  on 
the  ground  that  no  federal  question 
was  involved,  123  U.  S.  521,  31  L.  Ed. 
262;  Biehards  v.  Bobin,  175  N.  T. 
App.  Div.  296,  162  N.  Y.  Supp.  12,  86 
N.  T.  Misc.  52S,  148  N.  T.  Supp. 
822;  Bogers  v.  Toland,  43  Pa.  Super. 
Ct.  248. 

The  transferrer  must  look  for  relm- 
borsement  to  the  person  who  actually 
owns  the  stock  when  the  call  or  as- 
sessment In  question  is  made.  Les- 
Bsaier  ft  Binder  v.  Kennedy,  36  La. 
Ann.  539,  appeal  dismissed  123  U.  8. 
521,  31  L.  Ed.  262;  Bogers  v.  Toland, 
43  Pa.  Super.  Ct.  248. 
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to  indemnify  "has  its  root  in  the  Fact  of  ownership  and  ends  when 
ownership  ceases."" 

§  3798.  Effect  of  unregistered  transfors  u  against  the  orarpontiim 
— Qenraal  rule.  When  there  is  a  valid  provision  in  the  charter, 
general  law,  or  by-laws  of  a  corporation  that  its  shares  shall  be  trans* 
ferable  only  on  the  books,  a  transfer  must  be  re^tered,  or,  at  the 
least,  notice  thereof  ^ven  to  the  corporation  for  the  purpose  of  regis- 
tration, in  the  absence  of  a  waiver  or  estoppel,  before  the  transferee  - 
can  acquire  any  rights  as  against  the  corporation  other  than  the  ri^t 
to  have  the  transfer  registered,  or  incur  any  liability,  and  before  the 
transferrer  can  be  relieved  from  liability  to  the  corporation.  This  is 
true  in  all  jurisdictions,  whether  it  is  held  that  an  nnr^istered  trans- 
fer passes  the  legal  title,  or  merely  an  equitable  title,  as  between  the 
transferrer  and  transferee.^    In  all  matters  relating  to  the  internal 

Works,  73  N.  H.  465,  3  L.  B.  A.  (N. 
a.)  561,  111  Am.  8t.  Bep.  637,  68  All. 
971. 

Kbw  Toik.  Briflbaue  v.  DeUware, 
L.  &  W.  B.  Co.,  S4  N.  T.  204;  SheDing- 
tOD  T.  HowlsQd,  53  N.  Y.  371;  New 
York  k  N.  H.  B.  Co.  v.  Schuyler,  34 
N.  Y.  30,  80. 

OkUhoBU.  Plret  Nat.  Bank  of  Sul- 
phur Springs  v.  Stribling,  16  Okla.  41, 
S6  Pae.  G12. 

Tozu.  Strange  v.  Eonstan  &  T.  C. 
B.  Co.,  53  Tei.  16Z. 

VfUUagboa.  Bee  Eureka  UinlnK, 
Smelting  ft  Power  Co.  v.  Lively,  59 
Wash.  550,  110  Pac.  425. 

Wlaeonsln.  Fanners'  Uereantile  A 
Supply  Co.  v.  Lanu,  146  Wis.  S52,  131 
N,  W.  366. 

BngUnd.  Loudon  t  Brighton  By. 
Co.  V.  Fairclough,  2  U.  ft  O.  674; 
Uidland  Great  Western  Bj.  Co.  v. 
Gonlon,  16  M.  &  W.  804;  Humble  v, 
Langston,  7  U.  ft  W.  S17. 

The  person  who  appears  on  the  cor- 
porate books  as  the  stockholder  is 
the  stockholder  as  between  binueU 
and  the  corporation.  Merchants'  Nat. 
Bank  V.  Wehrmann,  202  U.  8.  295,  50 
L.  Bd.  1036. 

Here  ownership  of  the  stock  does 
not  constitnte  the  transferee  a  atoekr 


*TBogen  T.  Toland,  43  Pa.  Super. 
Ot248. 

U  Unltod .  States.  Hawkins  v. 
Glenn,  131  V.  S.  319,  33  L.  Ed.  184; 
Union  Bank  of  Georgetown  v.  Laird, 
2  Wheat.  390,  4  L.  Ed.  £89;  Beeher 
V.  Wells  Flouring-Mill  Co.,  1  Mc- 
Crary  82,  1  Fed.  276. 

Oalifonila,  People's  Home  Sav. 
Bank  t.  Stadtmuller,  150  Cal.  106,  88 
Pac.  280;  People  v.  Bobineon,  64  Cal. 
373,  1  Pac.  156. 

Oonnoetlcnt.  Bussell  v.  Easter- 
brook,  71  Conn.  50,  40  Atl.  005;  Marl- 
borough Ufg.  Co.  v.  Smith,  2  Conn- 
579. 

nilaols.  Shirley  Farmers'  Grain  ft 
Coal.Co.  V.  Douglas,  130  III.  App.  285. 
See  also  Healy  v.  Smith,  160  III.  App. 
627. 


.  Star  Mut.  Tel.  Co.  v.  Long- 
fellow, 85  Kan.  353,  116  Pac.  506. 

Maine.  Dennett  v.  Acme  Mfg.  Co., 
106  Me.  476,  76  Atl.  922;  Dane  v. 
Young,  81  Me.  160. 

Hmtaaa.  .Barker  v.  Montana  Gold, 
Silver,  Platinum  ft  Tellurium  Min. 
Co.,  35  Mont.  351,  89  Pac.  66. 

Hnada.  Bercich  r.  M&rye,  9  Nev. 
SIS. 

Now  Hampditta.  Westminster  Nat. 
Bank    v.    New    England    Electrical 
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management  of  the  coTporation,  it  is  entitled  to  treat  those  peraons 
whose  names  appear  on  its  books  as  shareholders,**  and  all  transfers 
of  stock  are  invalid  and  of  no  effect  as  against  it  nntil  they  have  been 
entered  on  its  books.*"  Until  snch  entry  there  is  no  privity  of  con- 
tract existing  between  the  transferee  and  the  corporation  which  can 
be  enforced  by  one  against  the  other,**  and  the  transferee  cannot  com- 
pel the  corporation  to  issne  certificates  to  him  until  the  entry  is  made.** 
It  has  also  been  held  that  a  certificate  of  stock  fair  on  its  face  but 


The  efFeet  of  a  statute  providing 
that  no  transfer  shall  bo  valid  except 
M  between  the  parties  until  entered 
upon  tbe  corporate  books  is  to  relieve 
the  corporation  from  any  liabilitj 
whatever  on  acconnt  of  the  transfer 
until  it  ia  entered  npon  the  books. 
"It,  in  effect,  declares  th&t  all  trans- 
fers of  stock  of  the  corporation  are 
invalid,  as  between  the  company  and 
the  transferee,  nntil  the  transfer  shall 
have  been  entered  npon  the  books  of 
the  company. ' '  Lacaff  v.  Dutch  Miller 
Mining  t  Smelting  Co.,  31  Wash.  566, 
72  Pac.  112,  quoted  with  approval  in 
Whitfield  v.  Nonpariel  Conaol.  Cop- 
per Co.,  67  Wash.  286,  41  L.  B.  A. 
(N.  8.)  187,  123  Pac.  1078. 

U  Whitfield  V.  Nonpariel  Conaol. 
Copper  Co.,  67  Wash.  2S6,  41  L.  B. 
A.  (N,  S.)  187,  123  Pac.  1078;  Laeaff 
V.  Dutch  Miller  Mining  t  Smelting 
Co.,  31  Wash.  566,  72  Pac.  !I2. 

UShirlej  Farmers'  Grain  t  Coal 
Co.  V.  Douglas,  130  III.  App.  2S5; 
Beeligson  ft  Co.  v.  Brown,  61  Tez. 
114;  Whitfield  v.  Nonpariel  Consol. 
Copper  Co.,  67  Wash.  286,  41  L.  B.  A. 
(N.  S.)  187,  123  Pac.  1078;  Lacaft  v. 
Dutch  Miller  Mining  &  Smelting  Co., 
31  Wash.  566,  72  Pac.  112.  See  also 
Gamble  v.  Dawson,  67  Wash.  72,  Ann. 
Cas.  1913  D  501,  120  Pac.  1060. 

A  purchaser  cannot  Insist  upon  eer- 
tificatea  without  applying  to  have  a 
transfer  made  in  accordance  with  the 
provisions  of  the  by-laws.  Sargent  v. 
Essex  Marine  By.  Corporation,  9  Pick. 
(Mass.)  202. 


holder,  but  a  transfer  of  the  stock  to 
him  on  the  books  ia  necessary  for  that 
purpose.  Boone  v.  yan  Gorder,  164 
Ind.  4»,  lOS  Am.  St.  Bep.  314,  74 
N.  E.  4;  Helm  v.  Swiggett,  12  Ind. 
1S4. 

Wmiltad  States.  Merchants'  Nat. 
Bank  .v.  Wehrmann,  202  U.  B.  295,  50 
L.  Ed.  1036;  Qieaen  v.  London  &  N. 
W.  American  Uortg,  Co.,  Ltd.,  102 
Fed.  584. 

CtaoTKia^  Sylvania  k  Q.  B.  Co.  v. 
Hoge,  129  Ga.  734,  59  S.  E.  S06;  Peo- 
ple's Bank  of  Talbottou  v.  Exchange 
Bank,  116  Ga,  S20,  94  Am.  8t.  Rep. 
144,  43  S.  E.  269. 

muuHa.  People  v.  Lihme,  269  lU. 
351,  Ann.  C&s.  1916  E  959,  109  N.  E. 
1051. 

UaaucbnMtta.  Baker  v.  Davie,  211 
MasB.  429,  37  L.  B.  A.  (N.  S.)  944, 
97  N.  E.  10B4. 

PflBUjlTaiilft.  Com.  V.  Watmough, 
6  Whart.  117. 

UAxkusaa.  Loeb  v.  German  Nat. 
Bank,  88  Ark.  108,  113  6.  W.  1017. 

GolMMIo.  CentnJ  Bav.  Bank  v. 
Smith,  43  Colo.  90,  95  Pac.  307. 

Kanmi.  Faulkner  v.  Bank  of  To- 
peka,  77  Kan.  385,  04  Pac.  153;  Gulp 
V.  Hulvane,  66  Kan.  143,  71  Pac.  273. 

Wimaaota.  Morrill  v.  Little  Falls 
Mfg.  Co.,  S3  Minn.  371,  21  L.  B.  A. 
174,  55  N.  W.  847- 

Wkahlngton.  Whitfield  v.  Nonpa- 
Hel  Consol.  Copper  Co.,  67  Wash.  286, 
41  L.  E.  A,  (N.  B.)  187,  123  Pac.  1078; 
Lftcafl  V.  Dutch  Miller  Mining  ft 
Bmeltiog  Co.,  31  Wash.  56B,  72  Pac. 
112. 
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which  has  been  wrongfully  and  fraudulently  isgued  by  oflBeers  of  the 
company,  13  not  valid  or  binding  on  the  corporation  in  the  hands  of 
an  innocent  purchaser  until  it  has  been  entered  on  the  corporate 
books.*' 

But  the  statute  providing  for  registration  of  transfers  "contem- 
plates only  the  protection  of  subsequent  purchasers  without  notice 
uf  prior  equities,  and  when  such  equities  have  been  created  by  trans- 
fer, hypothecation,  mortgage,  or  lien,  the  corporation  is  bound  to 
regard  them  from  the  time  it  receives  notice  of  their  existence."** 

§  3790.  —  Right  to  vote.  Registration  of  transfers,  when  required, 
or  demand  for  registration,  is  also  necessary  to  entitle  the  transferees 
to  vote  at  corporate  meetings,  and  to  deprive  the  transferrers  of  their 
right  to  vote.**    And  "a  person  who  has  purchased  stock,  and  who 

4>  Whitfield  V.  Nonpariel  Consol. 
Copper  Co.,  67  Wash.  286,  41  L.  B.  A. 
(N.  S.)   187,  123  Pae.  1078. 

MBank  of  Florala  t.  American 
Nat.  Bank  of  Peuaacola,  —  Ala.  — , 


75  £ 


,  310. 


Where  the  charter  of  a  bank  pro- 
vides that  it  Bball  regard  regiatered 
owners  nf  stock  as  the  owners  in. fact, 
it  is  justified  bf  the  law  in  treating 
registered  □vrners  as  the  true  own- 
ers in  the  absence  of  notice  of  a  trans- 
fer. The  rule  it  otherwise,  however, 
after  the  back  haa  received  notice  of 
a  transfer,  although  no  effort  has  been 
made  to  secure  registry  thereof  on  the 
corporate  books.  People's  Bank  of 
Talbotton  v.  Bzchange  Bank,  116  Qa. 
820,  94  Am.  St.  Sep.  144,  43  S.  E. 
269. 

tfUmtod  states.  Becher  v.  Wells 
FIouringMili  Co.^  1  Fed.  276.  See 
Masnrj  v.  Arkansas  Nat.  Bank,  93 
Fed.  603. 

CkUfotnla.  People  v.  Bobinson,  64 
Cal.  373,  1  Fac.  156.  Bee  Bamage  v. 
Oould,  169  Pae.  670;  Uiddleton  v. 
Arastraville  Min.  Co.,  146  Cat  219, 
79  tac.  S89. 

Oonnoctlcnt.  State  v.  Ferria,  42 
Conn.  SeO. 

OeorgU.  Sylvania  ft  Q.  B.  Co.  v. 
Hoge,  129  Oa.  734,  59  8.  E.  S06. 


MonsseauT  v.  Urquhart, 
19   La.   Ann.   482. 

Ualne.  Dennett  v.  Acme  Mfg.  Co., 
106  Me.  476,  78  Atl.  922. 

Ulnneaota.  Monill  v.  Little  Falls 
Mfg.  Co.,.  53  Minn.  371,  21  L.  E.  A. 
174,  55  N.  W.  547.  See  also  Prince 
Inv.  Co.  V.  Bt.  PanI  ft  S.  C.  Land  Co., 
m  Minn.  121,  70  N.  W.  107B. 

NettTMk*.  Herrick  v.  HumphreT 
Hardware  Co.,  73  Neb.  809,  119  Am. 
6t.  Bep.  917,  11  Ann.  Cas.  201,  103  N. 
W.  685;  Haskell  v.  Bead,  68  Neb.  107, 
96  N.  W.  1007,  93  N.  W.  997;  Eoy 
nolds  V.  Bridenthal,  57  Neb.  280,  77 
N.  W.  658. 

Hew  Jera«7.  In  re  Leslie,  58  N.  J. 
L.  609,  33  Atl.  954;  Canadian  Improve- 
ment Co.  V.  Lea,  74  N.  J.  Eq.  234,  69 
Atl.  455.  See  al^  In  re  Delaware 
Eiver  ft  A.  R.  Co.,  76  N.  J.  L.  163,  68 
Atl.  1104;  O'Connor  v.  International 
Silver  Co.,  88  N.  J.  Eq.  67,  59  Atl. 
321,  aff'd  68  N.  J.  Eq.  880,  62  Atl. 
408. 

New  Toifc.  People  v.  Tibbetts,  4 
Cow.  353;  Smith  v.  American  Coal  Co., 
7  Lans.  317.  See  also  In  re  Election 
of  Directors  of  Long  Island  B.  Co., 
19  Wend.  37,  32  Am.  Dee.  429. 

Hoitli  Dakota.  In  re  Argus  Print- 
ing Co.,  1  N.  D.  434,  12  L.  E.  A.  781, 
26  Am.  St.  Bep.  639,  48  N.  W.  347. 
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desires  to  be  recognized  as  a  stockholder,  for  the  purpose  of  Toting, 
must  secure  such  a  standing  by  having  the  transfer  recorded  upon 
the  books."**  But  where  neither  the  charter,  statute,  nor  by-laws 
require  a  book  transfer,  the  assignee  of  the  certificate  of  stock  may 
vote  therein,  although  the  stock  stands  on  the  books  of  the  company 
in  the  name  of  the  assignor." 


§  3800.  —  Qualiflcation  for  <^cd.  Registration  is  necessary  to 
entitle  the  transferee  to  hold  office  as  a  director  or  other  officer  of  the 
corporation,*'  or  to  deprive  the  transferrer  of  that  right,  where  status 


OUo.  Cleveland  ft  M.  B.  Co.  v.  Bob- 
bins, 35  Ohio  St.  4S3. 

Htaode  Idamd.  Hoppin  v.  Buffam, 
9  B.  I.  513,  II  Am.  Bep.  291. 

Sontb  Dakota.  Amidan  v.  Florence 
Fannen'  Slevator  Co.,  2S  S.  D.  24, 
132  N.  W.  160. 

TomeflBM-  See  American  Nat. 
Bank  v.  NaBhville  Warehouse  ft  Ele- 
vator Co.  (Tenn,  Ch.  App.),  36  S.  W, 
960. 

T«xaa.  Bee  Seelignoa  ft  Co.  v. 
BronD,  61  Tex.  114. 

■  '.The  geoeral  and  better  rule  is 
that  the  person  In  whose  name  stock 
stands  on  the  books  is  entitled  to 
vote  it;  that  the  books  of  the  com- 
pany are  conclusive  upon  the  inspec- 
tora  aa  to  who  are  entitled  to  vote; 
and  that  neither  inspectors  nor  stock- 
holders can  Huceeasfullj  dispute  the 
right  of  any  one  to  vote  who  appears 
by  the  company's  books  to  be  tbe 
holder  of  stock  legally  issued.  Upon 
any  other  rale  it  woald  never  be 
known  who  were  entitled  to  vote  until 
tbe  courts  had  settled  the  dispute." 
MorriU  T.  Little  Falls  Mfg.  Co.,  53 
Minn.  371,  21  L.  E.  A.  174,  55  N.  W. 
647. 

A  pledgee  to  whom  the  stock  has 
been  transferred  on  the  books  of  the 
company  has  the  right  to  vote  it. 
Canadian  Improvement  Co.  v.  Lea,  74 
N.  J.  Eq.  234,  69  Atl.  455. 

"Ordinarily  the  officers  of  the 
company,  in  conducting  the  elections, 


"  •  •  will  not  look  behind  the 
books  to  ascertain  who  are  the  real 
owners  of  the  stock."  Herriek  v. 
Humphrey  Hardware  Co.,  73  Neb.  S09, 
119  Am.  St.  Bep  917,  11  Ann.  Cas. 
201,  103  N.  W.  685. 

The  corporation  will  be  protected  in 
admitting  the  registered  owner  to 
vote.  Smith  v.  American  Coal  Co.,  7 
Lans.  (N.  T.)  317. 

The  Uniform  Stock  Transfer  Act 
(i3)  providea  that  "Nothing  in  this 
act  shall  be  conatrned  as  forbidding 
a  corporation  to  recognize  the  eiclu- 
eive  right  of  a  pereoa  registered  on 
its  books  as  the  owner  of  shares 
■  *  "  to  vote  as  such  owner." 
This  act  is  in  force  in  Louisiana, 
Maryland,  Maesachusetts,  Michigan, 
New  Jersey,  New  York,  Ohio,  Penn- 
Bylvania,  Bbode  Island,  Wisconsin  and 
Alaska. 

See  also  {  1665,  supra. 

«e  Morrill  V.  Little  Falls  Mfg.  Co., 
63  Minn.  371,  El  L.  B.  A.  174, 65  N.  W, 
547, 

478ylvania  ft  G.  B,  Oo.  v.  Hoge,  129 
Ga.  734,  69  S.  E.  806. 

4»  People  v.  Lihme,  269  HL  361, 
Ann.  Gas.  1916  E  959,  109  N.  E.  1051; 
In  re  Argus  Printing  Co.,  1  N.  D. 
435,  12  L.  B.  A.  781,  26  Am.  St.  Bep. 
639,  48  N.  W.  347. 

That  stock  is  registered  in  the  name 
of  a  person  is  prima  facie  evidence 
that  he  ia  qualified  for  the  office  of 
director,  and  hia  right  tg  be  a  director 
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as  a  stockholder  is  made  necessary  to  the  qualification  of  officers.** 
Bat  the  transferrer  ceases  to  be  liable  as  a  director  althouf^ 
the  transfer  is  not  registered  if  he  has  done  all  that  he  can  to  procure 
a  transfer  on  the  books,  and  the  corporation  has  failed  or  refused  to 
make  it.'* 

§3801.  — Uability  for  calls  <nr  asBeflBmeota.  A  transfer  on  the 
book  of  the  corporation  is  also  necessary  to  relieve  the  transferrer 
from  liability  for  calls  or  assessments  upon  the  stock,  or  to  render  the 
transferee  liable,'*  unless  the  requirement  of  registration  is  waived, 


e&u  be  Impeftched  otiiy  by  aliowiiig 
that  the  Utle  of  the  Btock  was  put  ia 
him.  colorably  with  a  view  to  <]i]slif7 
him  for  the  office  tor  eome  dishonsKt 
purpoae.  In  re  Leslie,  58  N.  J.  L. 
609,  33  Atl.  954. 

« State   V.   Ferris,   42  Conn.   560. 

The  registered  owner  may  coatinua 
to  act  aa  a  'director  although  he  has 
parted  with  the  equitable  title  to  the 
atock  by  delivery  of  the  certlfleate, 
with  a  blank  assignment  and  power 
of  attorney  thereon  eignsd  by  him, 
where  no  transfer  hag  been  made  on 
the  liooka  of  the  company.  People  v. 
Lihme,  269  ni.  351,  Ann.  Cas.  1916  E 
959,  109  N.  E.  1051. 

■0  Chemical  Nat.  Bank  of  Now  York 
V.  ColweU,  132  N.  T.  250,  30  N.  E.  644. 

UUnltad  Statra.  Hawkins  v. 
Olenn,  131  U.  S.  319,  33  h.  Ed.  184; 
Brown  v.  Allebach,  166  Fed.  488. 

CUUomU.  People's  Home  Sav. 
Bank  v.  Stadtmnller,  150  Cal.  106,  88 
Pac.  280;  Visalia  k  T.  B.  Co.  v.  Hyde, 
110  (%L  632,  52  Am.  St.  Bep.  136,  43 
Pac  10. 

Oomuctlcut  Bmsell  v.  Easter- 
brook,  71  Conu.  50,  40  Atl.  905,  Marl- 
borough Mfg.  Oo.  v.  Smith,  2  Oonn. 
579. 

Kmimh  Wichita  Union  Terminal 
B.*Co.  V.  Kansas  dtj,  M.  k  0.  B.  Co., 
100  Kan.  83,  163  Fac.  1067. 

UOine.    Dane  v.  Young,  61  Me.  160. 

BUmiMOta.  Basting  v.  Northern 
Trust  Co.,  61  Minn.  307,  63  N.  W. 
721. 


Now  Totk.  ebeltington  v.  How- 
land,  53  N.  Y.  371;  Worrall  v.  Judson, 
6  Barb.  210. 

PamuTlvmnla.  UcCord's  Appeal, 
212  Pa.  177,  61  AH.  804. 

Tozu.  See  Cole  v.  Adams,  IS  Tex. 
Civ.  App,  507,  49  S.  W.  1052. 

EngUnd.  London  &  B.  By.  Co.  v. 
Fairclough,  2  M.  Jt  G.  674;  Midland 
Great  Western  By.  Co.  v.  Gordon,  16 
M.  &  W.  804;  Humble  v.  LangatoD,  7 
M.  k  W.  517. 

"For  the  purpose  of  sacertainiag 
those  who  are  liable  to  ft  for  the 
amount  of  the  asaessment,  the  corpo- 
ration can  look  only  to  the  liat  of 
stockholders  aa  their  namea  are  reg- 
istered upon  its  books."  Viaalia  k 
T.  R.  Go.  V.  Hyde,  110  Cal.  632,  52 
Am.  St.  Bep.  136,  43  Pac.  10,  quoted 
with  approval  in  People's  Home  Sav. 
Bank  V.  Stadtmuller,  150  Cal.  106,  88 
Pac.  2S0. 

An  agent  of  the  nndiscloaed  owner 
of  atock  who  registers  it  in  the  name 
of  a  dummy  ia  not  liable  for  assess- 
ments made  while  he  had  possession 
of  the  certificates,  where  he  held  them 
merely  as  agent  and  the  stq,ck  was 
never  registered  !n  his  name.  Amer- 
ican Alkali  Co.  v.  Kurtz,  138  Fed.  392, 
aff'g  134  Fed.  663. 

The  Uniform  Stock  Transfer  Aet 
(j3)  provides  that  "Nothing  in  thla 
act  shall  be  construed  as  forbidding  a 
corporation  ■  •  ■  to  hold  liable 
for  calls  and  aasessroents  a  person  reg- 
istered on  its  books  as  the  owner  of 
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as  it  may  be,"  or  until  the  tranaferee  "in  some  other  way  equivalent 
in  the  eye  of  the  law,  establisheB  the  relationship  of  stockholder  be- 
tween himself  and  the  company,  and  is  thus  accepted  by  the  company 
as  B  Hubstitate  stockholder  for  the  original  holder."" 

If  the  transferrer  is  compelled  to  pay  snch  a  call  or  assessment,  he 
has  a  right  of  recovery  over  against  his  transferee.** 


§3802.  -T-Paiyiuent  oi  dividuicU.  A  transferee  of  shares  cannot 
maintain  an  action  for  a  dividend  until  he  has  applied  for  a  transfer 
on  the  books  of  the  corporation.^' 

The  corporation  is  not  bound  to  look  beyond  its  books  to  determine 
who  is  entitled  to  dividends,  but  may  safely  pay  them  to  the  regis- 
tered shareholders,  and  will  be  protected  in  sach  payment  notwith- 
standing transfers  made  before  the  dividend  was  declared,  but  which 
were  not  entered  on  its  books  and  of  which  it  had  no  notice."    It  is 


ahareB."  This  aet  ii  in  force  in 
Louisianai,  Mvyl«ncl,  UaiisftchaHettB, 
Uichigan,  New  Jersej,  New  York. 
Ohio,  Pennsylvania,  Bhode  Island, 
Wiaeonsin  and  Alaska. 

U  8eo  f  3808,  infra. 

M  People 's  Home  8sv.  Bonk  v. 
Stadtmaller,  150  Cal.  106,  88  Pae. 
280. 

The  seller  is  released  and  the  buyer 
baeomss  liable  even  thongh  there  has 
b««a  no  transfer  on  the  books,  if  the 
bnjrer  and  the  corporation  recognize 
him  as  having  become  a  stockholder, 
by  some  unequivocal  act,  such  as  the 
payment  and  acceptance  of  a  divi- 
dend. Wichita  Union  Terminal  B.  Go. 
T.  Kansas  City,  M,  *  O.  B.  Co.,  100 
Kan.  83,  163  Pac.  1067. 

MSee  I37B7,  snpra. 

**  Sargent  v.  Essex  Marine  By,  Cor- 
poration, 9  Piek.  (Mass.)  202. 

wOallfomU.  Ashton  v.  Zeila  Min. 
Co.,  134  CaL  408,  66  Pac.  494. 

OonnacticDt.  Northrop  v.  New- 
town &  B.  Turnpike  Co.,  3  Conn.  544. 

O«0igU.  Guarantee  Co.  of  North 
America  v.  East  Borne  Town  Co.,  96 
Oft.  511,  51  Am.  St.  Bep.  150,  23  8.  B. 
503. 

Aet  No.  180,  p.  370,  of 


1904.  See  State  v.  Bank  of  Baton 
Bouge,  125  La.  138,  136  Am.  St.  Bep. 
332,  51  So.  95,  quoting  the  statute. 

Halna.  Dennett  v.  Acme  Ufg.  Co., 
106  Me.  476,  76  Atl.  922;  Bath  Sbt. 
Institution  v.  Sagadahoc  Nat.  Bank, 
69  Me.  500,  36  Atl.  986. 

HUyland.  Gemmell  v.  Davis,  75 
Md.  546,  32  Am.  St.  Bep.  412,  23  AU. 
1032. 

Minnesota.  See  Prince  Inv.  Co.  v. 
St.  Paul  ft  8.  C.  Land  Co.,  68  Minn. 
121,  70  N.  W.  1079. 

Nebraska.  Herrick  v.  Humphry 
Hardware  Co.,  73  Neb.  809,  119  Am. 
St.  Bep.  917,  11  Ann.  Cas.  201,  103  N. 
W.  685;  Farmers'  ft  Merchants'  Nat. 
Bank  of  Oalva,  Illinois  v.  Mosher, 
63  Neb.  130,  88  N.  W.  532. 

New  HaaunlilM.  Fonrth  Nat.  Bank 
v..  Manchester  Beal  Estate  ft  Manu- 
facturing Co.,  93  AtL  661;  Meroditb 
Village  8av.  Bank  v.  UarsbaU,  6S  N. 
H.  417,  44  Atl.  526. 

New  JerM7>  Campbell  v.  Perth 
Amboy  Mut  Loan,  Homestead  ft 
Building  Asa'n,  76  N.  J.  Eq.  347,  74 
Atl.  144. 

Now  Yotk.  Brisbane  v.  Delaware, 
L.  ft  W.  E.  Co.,  94  N.  Y.  204,  aff'g 
25  Hun  438}  Jones  v.  Tera«  Haute  & 
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otherwise,  however,  if  the  corporation  has  notice  of  the  transfer.  In 
such  a  case,  if  it  pays  the  dividend  to  the  person  appearing  on  its 
books  as  owner,  it  remains  liable  to  the  transferee,  whether  the  trans- 
fer was  absolute  or  merely  as  collateral,  notwithstanding  his  omis- 
sion to  have  his  transfer  registered." 
B.  B.  Co.,  29  Barb.  353,  67  N.  T.  1S6;      Town  Co.,  98  Qa.  458,  25  8.  E.  S04; 


Smith  V.  American  CokI  Co.,  7  Lans. 
317. 

Oblo.  Cleveland  A  M.  B.  Co.  t.  Bob- 
bins, 35  Ohio  St.  483. 

Ongon.  Steel  v.  Island  Milling  Co., 
47  Ore.  293,  83  Pac.  783. 

PemurlTUilA.  Bank  of  Connnerce's 
Appeal,  73  Pa.  St.  S9. 

Sontli  Dakota.  Amidon  v.  Florence 
Farmers'  Elevator  Co.,  28  S.  D.  24, 
132  N.  W.  166. 

TomMneo.  American  Nat.  Bank  v. 
NaBhTille  Warehouse  ft  Elevator  Co. 
(Tenn.  Ch.  App.},  36  8.  W.  960. 

Taxaa.  Bee  Beeligson  ft  Co.  v. 
Brown,  fll  Tex.  114. 

ntalL  Kimball  v.  Snccess  Min.  Co., 
38  UUh  78,  110  Pac.  872. 

West  TlTBinia.  Donnall;  v.  HearD- 
don,  41  W.  Va.  519,  23  8.  E.  646. 

The  Utah  statute  provides  that  for 
the  purpose  of  receiving  di  video  da 
the  holder  of  record,  as  shown  by  the 
stockholder's  books,  shall  be  consid' 
ered  and  treated  as  the  holder  in  fact, 
and  that  tbe  transferee  shall  have  no 
rights  or  claims  as  against  the  corpo- 
ration nntil  tbe  transfer  ia  made  npon 
the  books  or  a  new  certiflcate  is  issned 
to  him.  Kimball  v.  Sneeess  Min.  Co,, 
38  Utah  78,  110  Pac.  872. 


Guarantee  Co.  of  North  America  i 
East  Borne  Town  Co.,  98  Ga.  511,  51 
Am.  St.  Bep.  150,  23  S.  E.  603. 

Malna.  Bates  v.  AndroacogKin  ft  K. 
B.  Co.,  49  Me.  491. 

UaiyUud.  Oemmell  v.  Davis,  75 
Md.  546,  32  Am.  St.  Bep.  412,  23  Atl. 
1032. 

MlsBlsBlppL  Timberlake  v.  Ship- 
pen'  Compress  Co.,  72  Miss.  323,  16 
8o.  630. 

UUwnn.  Hill  V.  Atoka  Coal  ft 
Mining  Co.,  21  S.  W.  508, 

Nebruka.  Central  Nebiaska  Nat. 
Bank  v.  Wilder,  32  Neb.  454,  49  N.  W. 
369. 

New  Tork.  Bobinson  v.  New  Beme 
N«t.  Bank,  95  N.  T.  637;  Jones  v. 
Terre  Haute  ft  B.  B.  Co.,  67  N.  Y. 
196. 

OragOB.  Steel  v.  Island  Milling 
Co.,  47  Ore.  293,  83  Pac.  783. 

Pannarlvania.  Boyd  v.  Consho; 
boeken  Worsted  Mills,  149  Fa.  8t. 
363,  24  Atl.  287. 

West  Vtrgtnla.  Donnally  v.  Hoarn- 
don,  41  W.  Va.  519,  23  B.  E.  646. 

"The  main  reason  for  entering  such 
transfers  on  the  books  is  to  afford 
notice  as  to  the  ownership  of  the 
stock;  and  where  the  proper  officers 


The    Uniform    Stock    Transfer    Act      of  the  company  have  notice  independ- 


(13)  provides  that  "Nothing  in  this 
act  shall  be  construed  as  forbidding  a 
corporation  to  recognize  the  exclusive 
right  of  a  person  registered  on  its 
books  as  the  owner  of  shares  to  re- 
ceive dividends."  This  act  is  in  force 
in  Louisiana,  Maryland,  Massacbu- 
■etts,  Michigan,  New  Jersey,  New 
York,  Ohio,  Pennsylvania,  Bhode 
Island,  Wisconsin  and  Alaska. 

MOMTgU.     Armour   v.   East   Bome 


ently  of  tbe  books,  their  knowledge 
is  notice  to  the  company."  Guaran- 
tee Co.  of  North  America  v.  East 
Boma  Town  Co.,  96  Ga.  511,  51  Am. 
St.  Bep.  ISO,  23  8.  E.  603. 

This  is  true  where  pledged  stock 
stands  on  the  books  in  the  name  of 
the  pledgor,  but  tbe  certiflcate  is  is- 
sued to  the  pledgee  as  such.  Hunt  v. 
Laconia  ft  L.  St.  By.,  68  N.  H.  561,  39 
AtL  437. 
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As  ID  other  cases,  payment  consists  in  the  delivery  of  money  or 
something  which  is  accepted  by  the  creditor  as  equivalent  thereto,  and 
the  mere  fact  that  the  amount  of  the  dividend  is  credited  on  the  books 
of  the  company  to  the  person  appearing  on  its  books  as  the  owner  does 
not  amount  to  a  payment,  end  will  not  relieve  the  corporation  from 
liability  where  it  has  notice  of  the  transfer  before  payment  is  actually 
made," 

In  paying  dividends  to  a  person  who  appears  on  the  books  as  tiie 
owner  of  shares,  the  corporation  is  not  bound  to  require  him  to  pro- 
duce his  certificate  of  stock,  and  his  failure  to  produce  it  is  not  suffi- 
cient to  put  the  corporation  on  inquiry,  and  constitute  constructive 
notice  of  a  transfer  of  the  stock  by  him."  Nor  is  the  corporation  put 
upon  inquiry  by  the  fact  that  the  person  appearing  on  the  books  as 
owner  has  represented  that  his  certificate  has  been  lost  or  destroyed, 
given  s  bond  of  indemnity,  and  received  a  new  certificate.** 

Knowledge  of  the  transfer  on  the  part  of  the  corporate  ofBcers  may 
be  notice  to  the  corporation.*'  But  the  contrary  is  true  where  the 
knowledge  is  obtained  by  the  ofBcer  while  acting  for  his  individual 
benefit  and  not  in  behalf  of  the  corporation,"  or  where  he  is  himself 
the  transferrer  and  withholds  knowledge  of  the  transfer  from  the  cor- 
poration BO  as  fraudulently  to  obtain  payment  of  the  dividends  to 
himself."  But  the  company  can  derive  no  advantage  from  the  fact 
that  it  has  wrongfully  transferred  the  stock  on  its  hooks,  and  hence 
the  fact  that,  pending  an  appeal  from  a  decree  of  distribution,  which 
operates  to  suspend  the  efficacy  of  the  decree  and  of  an  indorsement 

In  ihe  abaenee  of  a  charter  or  statu-  retaiy,  and  treaaurer,  when  the  pledge 

toTj    provision    to    the    contrary,    the  is   made   and    the   dividends   declared 

right  ot  a   transferee   of  shares  to   a  is  notice  to  the  corporation  and  it  is 

dividend  declared  sfter  the  transfer  ie  bound     thereby.       Guarantee    Co.     of 

not  affected  by  the  fact  that  the  trans-  North   America   v.   East   Bome   Town 

tn     books     are     closed     before     the  Co.,  96  Oa.  511,  51  Am.  St.  Bep.  150, 

dividend  is  declared,  if  he  gives  the  23  S.  E.  503. 

corporation    notice    of    the    transfer.  » Fourth  Nat.  Bank  v.  Manchester 

Jones  V.  Terre  Haute  &  B.  B.  Co.,  S7  Beal  Estate  &  UanufacturinK  Co.,  — 

N.    T-     196.      But    see    Burrongha    ft  N.   H.   — ,   93   Atl.   861;    Donnally    v. 

Springs  v.  North  Carolina  E.  Co.,  67  Hearndon,   41    W,   Va.   519,   23   8.   E. 

N.  C.  376,  12  Am.  Rep.  611.  646.     See  also  Oemmell   v.   Davis,   7S 

M  Steel    V.    Island    MilUng   Co.,   47  Ud.  546,  32  Am.  St.  Bep.  412,  23  Atl. 

Ore.  293,  33  Pac.  783.  1032. 

W  Brisbane  v.  Delaware,  L.  ft  W.  B.  4*  As  where  the  president  of  a  cor- 

Co,,  04  N.  Y.  204;  Cleveland  ft  M.  B.  poration    pledges    stock   belonging   to 

Co.  V.  Bobbins,  35  Ohio  St.  4S3.  himself.     Fourth   Nat.  Bank   v.  Man- 

(V  Brisbane  v.  Delaware,  L.  ft  W.  R.  cheater  Bea1  Estate  &  Manufacturing 

Co.,  94  N.  Y.  204.  Co.,  —  N.  H.  — ,  93  Atl.  881. 

*1  Knowledge  of  the  president,  see- 
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and  transfer  of  Stock  by  an  execntor  to  a  distribatee  pursnant  thereto, 
it  transfers  the  etock  on  its  books  to  the  distribatee  and  his  assipiees 
will  not  relieve  it  from  liability  to  the  executor  for  dividends  which 
it  pays  to  such  assignees  after  t^e  reversal  of  the  decree  and  with 
notice  of  such  reversal.** 

g  3803.  —  Right  of  corporation  to  set  off  dividend  agaiiutt  debt  irf 
transfeiTer.  Generally  the  right  of  a  corporation  to  apply  a  divi- 
dend in  satisfaction  of  a  debt  due  it  from  a  stockholder  ^dsts  only 
where  the  debtor  owns  the  stock  at  the  time  the  dividend  is  declared, 
and  it  has  no  such  right  of  set-off  where  he  has  transferred  it  before 
that  time.**  This  is  true  even  thou^  the  transfer  has  not  been  r^^ 
tered  on  the  corporate  books  where  the  corporation  has  notice  of  the 
transfer  before  the  dividend  is  declared,^  and  it  has  been  held  to  be 
true  although  it  has  no  such  notice,  on  the  ground  that  the  right  of 
set-off  is  not  necessary  to  the  protection  of  the  company  imder  such 
circumstances."  But  there  is  authority  to  the  effect  that  the  corpo- 
rati<Mi  has  a  right  to  set  off  a  dividend  against  a  debt  due  it  from  the 
registered  owner  of  the  stock  notwithstanding  a  previous  unregis- 
tered transfer  of  which  it  had  no  notice  at  the  time  when  the  dividend 
was  declared,  even  thou^  the  debt  was  contracted  after  the  transfer." 

§  3804.  —  Distribution  of  assets.  The  rules  previously  stated  as 
to  the  payment  of  dividends  to  the  registered  owner,*  are  generally 
applied  in  the  distribution  of  assets  upon  a  dissolution  of  the  corpo- 
ration. So,  as  a  role,  the  corporation  will  he  protected  in  making  pay- 
ment to  the  registered  owner,  notwithstanding  previous  unregistered 

HAshton    V.    Zeila    Min.    Co.,    134  32  Am.  St.  Bep.  412,  23  Atl.  1032,  It 

Gal.  408,  66  Pae.  494.  is  said  that  the  traoaferee  would  not 

W  8«e  I  3697,  BDprft  in  equity  be  allowed  to  claim  the  divi- 

MQemmell  v.  Davia,  75  Md.  546,  32  dend  in  prejudice  of  the  eompany's 

Am.  St.  Rep.  412,  23  Atl.  1032;  Bates  right   ef  set-off  under    iuch    cirenin- 

Y.  New  York  Ins.  Co.,  3  Johns.  (N.  T.)  stances,  because  to  permit  it  to  do  so 

238.     See  also  American  Nat.  Bank  would  work  a  fraud  and  an  Injoetiee 

V.  Nashville  Warehouse   ft   Elevator  upon  the  company.    But  it  was  held 

Co.  (Tenn.  Ch.  App.),  36  8.  W.  960.  that  since  the  eorporatiou  had  notice 

47  American  Nat.  Bank  v.  Nashville  of   the   transfer   before  -the   dividend 

Warehouse  ft  Elevator  Co. -(Tenn.  Gh.  was  declared,  it  had  no  right  of  set- 

App.),  36  S.  W.  960.  off.    See  criticism  of  the  reaaoning  in 

M  Bates   V.   New   York   Ins.   Co.,   3  this   case   in  American  Nat.  Bank  v. 

Johns.     (N.    T.)     238;     Donually    v.  Nashville  Warehouse  A  Elevator  Go. 

Hearndon,  41  W.  Va.  519,  23  8.  B.  646.  (Tenn.  Ch.  App.),  36  8.  W.  960. 

In  Oemmell  v.  Davis,  75  Md.  546,  « See  |  3802,  supra.   - 
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transfers  of  which  it  has  no  notice.^  Bat  payment  to  the  stockholder 
of  record  ia  at  the  risk  of  the  corporation  where  it  haa  notice  of  a 
preTions  imreeorded  assignment.''^  It  has  also  been  held  that,  in  the 
absence  of  such  notice,  payment  to  the  shareholder  of  record  without 
requiring  production  of  the  certiScate  is  not  negligence  on  the  part  of 
the  corporation.^  But,  on  the  other  hand,  there  is  authority  to  the 
effect  that  where  shares  of  a.  national  bank  are  transferable  only  upon 
the  books  of  the  hank  and  on  surrender  of  the  certificate,  the  bank 
acts  at  its  peril  in  paying  liquidation  dividends  to  the  record  owner 
of  stock  without  a  surrender  of  the  certificate,  and  cannot  thereby 
relieve  itself  from  liability  therefor  to  a  previous  bona  fide  transferee 
of  the  stock,  though  it  has  no  notice  of  the  transfer.™ 

§3806.  —Suit  by  transferee  to  set  aside  uUra  Tina  traoBaotioiu, 
or  redresB  injuries  to  COTporation.  The  fact  that  the  transfer  is  not 
registered  does  not  preclude  the  transferee  from  maintaining  a  suit 
in  equity,  as  a  stockholder,  to  set  aside  or  enjoin  an  ultra  vires  trans- 
action in  violation  of  the  rights  of  stockholders,  or  to  obtain  redress 
for  fraud  or  misapplication  of  assets,'*  where  such  right  of  action 
would  otherwise  exist,'"  especially  where  the  corporation  has  wrong- 
fully refused  to  register  the  transfer.'"  And  it  has  been  held  that 
the  transferrer  has  no  right  to  maintain  such  a  suit.'^ 

■mMerehantB*  ft  Meeh&nicB'   Bank  Bnshont,  5  De  O.  ft  Sm.  S90;  Bogshaw 

T.  Boyd   Co.,  143  Oa.  755,  85  S.  E.  v.  Eastern  Union  By.  Co.,  7  Hare  114. 

B14;   CampbeU  v.  Perth  Amboy  Hnt.  n  See  f  4061  et  neq.,  infra. 

Loan,  Homeatead  ft  BnildiDg'  Aas'n,  V*The   corporation   cannot  prevent 

75  N.  J.  Eq.  347,  74  Atl.  144;  In  re  the  transferee  from  demandimK  the 
Bank  of  Commercd's  Appeal,  73  Pa.  caneellatian  of  an  ultra  vires  contract 
St.  99.  %y    WTongfuIl^    refusing    to    transfer 

71  Campbell  v.   Perth   Amboy  Hut.  tlie   stock   on  its  books.     Carson   t. 

JjOkb,   Homestead   ft   Building   Asa'n,  Iowa  (Sty  Qaa-Liglit  Co.,  80  Iowa  03ft, 

78  N.  J.  Eq.  34T,  74  Atl.  144.  45  N.  W.  1068. 

71  Campbell   v.   Perth    Amboy   Mut.  T7  Although  the  vendor  of  stock  is 

Loan,   Homestead   ft   Building   Ase'n,  to    be    regarded    as    the    owner    and 

76  N.  J.  Eq.  347,  74  Atl.  144;  In  re  holder  thereof  for  certain  purposes 
Bsnk  of  Oimmerce'B  Appeal,  73  Pa.  nntil  the  transfer  is  entered  on  the 
St.  59.  corporate  books,  "yet  he  is  only  the 

T>Bath    Sav.    Inatitntion    v.   Saga-  legal   and   not  the   equitable  owner; 

daboe  Nat.  Bank,  69  Ife.  500,  36  Atl.  and  not  being  the  equitable  owner,  he 

996.  can  have  no  standing  in  a  conrt  of 

MParrott   v.   Byers,   40    Cal.    614;  equity  to  enforce  equitable  rights  aj>- 

Baldwin  t.  Canfleld,  SO  Mian.  43,   1  purtenant  only  to  the  beneficial  own- 

N.  W.  261,  276.     See  also  Ervin  v.  ership    of    the    stock."     Bcanlan    t, 

Oregon  By.  ft  Nav.  Co.,  2S  Hun  (N.  Snow,  2  App.  Oas.  (D.  O.)  137. 
T.)    269;    Oreat  Western  By.  Co.  v. 
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A  transferee  of  shares  may  sue  to  enjoin  the  voting  of  stock  belong- 
ing to  the  corporation  itself,  in  violation  of  the  statute,  though  the 
stock  has  never  been  transferred  to  him  on  the  corporate  books.^' 

§3806.  — Lien  oi  oorporaticm;  lights  as  a  creditor.  Begistration 
of  a  transfer,  or,  at  the  least,  notice  of  the  transfer,  is  necessary  to 
prevent  the  corporation  from  acquiring  a  lien  on  the  shares  for  debts 
of  the  transferrer,  when  a  lien  is  given  by  the  charter  or  general  law, 
or  to  prevent  it  from  acquiring  such  a  lien  by  contract  with  the 
transferrer.^  But  if  the  corporation  has  notice  of  the  transfer,  it 
cannot  afterwards  lend  money  to  the  transferrer,  or  otherwise  allow 
him  to  contract  a  debt,  and  then  claim  a  lien  on  the  ground  that  the 
debt  was  contracted  before  the  transfer  was  registered,'* 

Where  a  corporation  has  no  lien  on  its  shares  for  debt^  due  from  its 
stockholders,  an  unregistered  transfer,  even  where  it  conveys  an  equi- 
table title  only,  is  good  as  against  any  supposed  equitable  right  of  the 
corporation  to  subject  the  shares  to  the  satisfaction  of  a  debt  due  to  it 
from  the  transferrer.*^  In  the  absence  of  a  lien,  the  rights  of  a  coi^o- 
ration  as  a  creditor  of  its  stockholders  are  the  same  as  those  of  any 
other  creditor,  and  no  greater.  If  it  attaches  the  shares  of  a  stock- 
holder for  a  debt  due  from  him  after  he  has  transferred  the  same, 
bat  before  the  transfer  has  been  registered,  the  attachment  is  good 
as  against  the  transfer  if  it  would  prevail  if  made  by  any  other  credi- 
tor, but  not  otherwise." 

§3807.  — Inability  of  cnrpinration  for  registering  fraudulent  or 
nnantliciffixed  txaxateec.  If  a  corporation  has  no  notice  of  an  un- 
registered transfer,  and  transfers  are  required  to  be  made  on  the  books 
of  the  corporation,  it  will  incur  no  liability  to  the  transferee  by  recog- 
nizing and  registering  a  subsequent  transfer  by  the  transferrer  to 
anottier.  It  is  otherwise,  however,  if  it  has  notice  of  the  prior  unregis- 
tered transfer,  for  it  then  becomes  a  party  to  the  fraud." 

§3808.  — Waiver  <w  ertoppeL  A  charter  or  statutory  require- 
ment that  stock  shall  be  transferable  only  on  the  books  of  the  corpo- 

n O'Connor  v.  lateraational   Silver  A.  (N.  a)  987,  21  Ann.  Csb.  13S1,  108 

Co.,  68  N.  J.  Eq.  07,  59  Atl.  321,  aS'd  Pac.  676;  Sargent  v.  Franklin  Ins.  Co., 

68  N.  J.  Eq.  680,  62  Atl.  408.  8  Pick.  (Mass.)  90,  19  Am.  Bee.  306; 

7»See  I  3400  et  seq.,  Bupra.  Buttriclc  v.  Naehna  ft  li.  B.  B.,  62  N. 

»8ee  13607  et  geq.,  supra.  H.  413,  13  Am.  St.  Bep.  57& 

■iFanners'  i  Merchants'  Bank  v.  As  to  tbe  eflect  of  an  unregisterei] 

WaeaoD,  48  Iowa  336,  30  Am.  Bep.  398.  transfer  as  against  creditors  of  the 

SS  National  Bank  of  Faciflo  v.  West-  apparent  owner,  see  i  3811,  infra, 

em  Pac.  B.  Co.,  197  Cal.  573,  27  L.  B.  •*  See  1 3844,  infra. 
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ration  cleariy  tonnot  be  waived  by  the  corporation  so  as  to  affect  the 
rights  of  bona  fide  pnrchasers  without  notice  from  persons  appearing 
on  the  books  as  stockholders.**  But  there  may  be  a  waiver  of  regis- 
tration so  far  as  the  rights  of  the  corporation  itself  or  its  creditors 
are  concerned,  or  the  corporation  may  be  estopped  to  set  op  want  of 
registration,**  Thus  it  has  been  held  that  there  is  a  wiuver  or  estoppel 
where  it  wrongfully  refuses  to  register  a  transfer,**  or  where  it 
rect^nizes  a  transfer  by  paying  dividends  to  the  transferee,*'  or  iasQ- 
ing  a  certificate  to  him,**  or  electing  him  as  a  director,"  or  otherwise 
recognizes  him  as  a  stockholder.**  And  it  has  also  been  held  that 
there  is  a  waiver  or  estoppel  where  a  corporation  fails  to  keep  any 
book  for  the  registration  of  transfers ;  ^  although  there  is  authority 


usee  13915,  Infra. 

KUnttod  Stfttoe.  Upton  v.  Bnrn- 
hun,  3  Bias.  431,  Fed.  Cbi.  Ho.  Ifl,  798. 

Ti'MTln'Mift,  Union  Bank  of  Louisi- 
ana V.  Desban,  2  Rob.  436. 

Mawiclmiwtta.  Boii<l  v.  iit.  Hope 
Iron  Co.,  99  Mass.  505,  97  Am.  Dee. 

BDmusota.  B sating  v.  Northern 
TrUBt  Co,,  81  Minn.  307,  63  N.  W.  721. 

Kew  TdA.  Chemical  Nat.  Bank  of 
New  York  v.  Colwell,  132  N.  Y.  250, 
30  N.  E.  644;  Robinson  v.  National 
Bank,  95  N.  Y.  637;  Cutting  v.  Dam- 
erel,  88  N.  Y.  410;  Isham  v.  Bucking- 
ham, 49  N.  Y.  216. 

Oregon.  Cray  r.  FankhaoseT,  58 
Ore.  423,  115  Pac  146. 

PennSTlTanla.  Cham^ersbnrg  Ins. 
Co.   V.  Smith,  11  Pa.  120. 

Bbode  Idaud.  American  Nat.  Bank 
V.  Oriental  Mills,  17  E.  I.  551,  23  Atl. 
795. 

Washington.  Van  Horn  t.  New 
Werteni  Shingle  Co.,  54  Wftsh,  117, 
103  Pae.  42. 

Where  a  corporation  denies  the  va- 
lidity of  a  certificate  in  the  hands 
of  a  legal  owner  and  refnses  to  rec- 
ognize any  rights  ander  it  on  the  sole 
ground  that  it  is  void  because  an  ex- 
cess issue,  it  cannot  suceeBsfull}'  de- 
fend an  action  to  compel  it  to  recog- 
nize the  certificate  aa  valid  on  the 
ground  that  sach  owner  and  his  as- 


signor have  never  demanded  a  trans- 
fer of  the  stock  to  them  on  the  books. 
Richardson  v.  Longmont  Bnpply 
Ditch  Co.,  19  Colo.  App.  483,  7S  Pae. 
546. 

weee  S3809,  infn. 

•7  Wichita  Union  Terminal  B.  Go. 
v.  Kansas  Citr,  M.  ft  O.  B.  Co.,  100 
Kan,  83,  163  Pac.  1067;  Cutting  v. 
Damerel,  83  N.  Y.  410. 

MLaing   v.   Burley,   101   DL  091. 

WVan  Horn  v.  New  Western 
Bhingle  Co.,  54  Wash.  117,  103  Pac. 
42, 

BO  Van  Horn  t.  New  Western 
Shingle  Co.,  54  Wash.  117,  103  Pae. 
42.  See  also  Colton  v.  Williams,  65 
HI.  App.  466. 

Bl  Kansas.  Plumb  v.  Bank  of  En- 
terprise, 48  Kan.  484,  29  Pae.  609. 

SstttockT.  See  Bracken  v.  Nicol, 
124  Ky.  628,  11  L.  R.  A.  (N.  8.)  818, 
14  Ann.  Cas.  896,  99  S.  W.  920. 

H«W  Totk.  Chemical  Nat.  Bank  of 
New  York  v.  Colwell,  132  N.  T.  250, 
30  N.  B.  644;  Isham  v.  Bnckingham, 
49  N.  Y.  218. 

Bkode  Island.  American  Nat.  Bank 
V.  Oriental  Mills,  17  E.  L  551,  23  AtL 
795. 

Washington.  Stewart  v,  Walla 
Walla  Prtg.  ft  Pub.  Co.,  1  Wash. 
St.  521,  20  Pae.  605. 

Oanad*.  Crawford  v.  ProviseUl  Ina. 
Co.,  8  C.  P.  CU.  0.)  263. 
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to  the  effect  that  such  a  failure  will  not  excuse  a  transferee  from 
making  a  bona  fide  effort  to  procure  a  transfer  on  the  books.** 

"Whete,  at  the  request  of  a  purchaser  of  stock,  the  corporation  waivet; 
a  provision  of  its  by-laws  requiring  transfers  to  be  registered  on  its 
books,  the  purchaser  becomes  a  stockholder  and  liable  for  future  assess- 
ments, notwithstanding  the  fact  that  his  transfer  is  not  registered.** 

A  corporation  may  waive  compliance  with  formalities  in  the  regis- 
tration of  tranafers,  whether  the  formalities  are  prescribed  by  its 
charter  or  the  general  law,  or  by  its  by-laws.** 

§3809.  — Befiual  to  register  transfer.  "Wlien  a  stockholder  has 
made  a  valid  transfer  of  Ikis  shares,  and  requested  the  corporation 
to  register  the  same,  or  the  transferee  has  made  such  request,  he  has 
done  all  that  he  can  be  required  to  do  to  render  the  transfer  effectual, 
and  if  the  corporation  wrongfully  fails  or  refuses  to  register  the  same, 
it  waives  the  requirement  of  registration,  and  can  take  no  advantage 
of  such  failure  or  refusal."  So  it  cannot  hold  the  transferrer  liable 
for  future  calls  in  those  jurisdictions  in  which  a  stockholder  is  not 
liable  for  calls  after  a  valid  transfer  of  his  shares.**    Nor  can  it  after- 


MinnMOta^  Emtt  v.  Seeger,  91 
Uinn.  264,  98  N.  W.  BI.  8«e  alio 
Basting  v.  Northern  Tnut  Co.,  01 
Minn.  307,  63  N.  W.  721. 

HiasonrL  Chouteau  Spiing  Go.  v. 
Harris,  20  Mo.  38  2. 

K«w  Toi*.  Chemical  Nat.  Bank  of 
New  York  t.  Colwell,  132  N.  T.  250, 
30  N.  E.  044;  Robinaon  v.  Natioonl 
Bank,  95  N.  Y.  837. 

TranwBM.  Cox  v.  Elmendort,  97 
Tenn.  518,  37  S.  W.  387;  Cornick  y. 
Sieharaa,  3  Lea  1. 

lucaa.  Blooming  Orove  Cotton-Oil 
Co.  v.  First  Nat.  Bank  of  Blooming 
Grove  (Tax.  Civ.  App.),  56  S.  W.  552. 

Corporate  officers  cannot  just  if j 
their  -action  in  forcibly  ejecting  a 
transferee  of  stock  from  a.  stockbold- 
er'a  meeting  on  the  ground  that  the 
stock  has  not  been  transferred  to  him 
on  the  books,  where  he  had  done  all 
be  conld  to  obtain  saeh  a  transfer. 
Noller  V.  Wright,  138  Mich.  410,  101 
N.  W.  553, 

N  Chouteau  Spring  Co.  v.  Harris, 
20  Mo.  382. 


n  Central  Sav.  Bank  v.  Smith,  43 
Colo.  90,  95  Pac.  307. 

H  Upton  V.  Bumham,  3  Biss.  431, 
Fed.  Cas.  No.  16,798.  And  see  Union 
Bank  of  Louiaians.  v.  Desban,  2  Bob. 
(La.)  486. 

t*See  j  3761,  supra. 

SB  United  Btataa.  Whitney  v.  But- 
ler, lis  U.  S.  655,  30  L.  Ed.  266;  Qie- 
sen  V.  London  &  N.  W.  American 
Mortg,  Co.,  Ltd.,  102  Fed.  584;  Sny- 
der V.  Foster,  73  Fad.  136;  Toung  v. 
McKay,  50  Fed.  384;  Hayes  v.  Shoe- 
maker, 39  Fed.  319.  But  see  Brown  v. 
Adams,  0  Bias.  181,  Fed.  Oaa.  No. 
1,980. 

Colorado.  Central  Sav.  Bank  v. 
Smith,  43  Colo.  90,  95  Pac.  307. 

Oonnectlcut.  Bussell  v.  Easter- 
brook,   71   Conn.  50,   40   Atl.  905 

MuyUnd.  Real  Estate  Trust  Co. 
V.  Bird,  90  Md.  229,  44  Atl.  1048. 

M«flB>chnwttB.  Sargent  v.  Franklin 
lits.  Co.,  8  Pick.  90,  19  Am.  Dec,  306. 

Uldilgaa.  Foster  v.  Row,  120  Mieh. 
1,   77   Am.  St.  Eep.   565,  79  N,   W. 
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WArdd  attaeh  the  slui;re9  for  a  debt  due  to  it  from  the  transferrer, 
where  it  has  no  Uen  on  the  shares"  And  the  transferee  may  recover 
from  the  corporation  dividends  subsequently  declared,**  and  may  sue 
as  a  stockholder  to  set  aside  or  enjoin  ultra  vires  transactions  in  viola- 
tion of  the  ri^ts  of  stockholders,  or  to  obtain  redress  for  fraud  or 
jnisapplication  of  assets,"  Nor,  undtr  such  circumstances,  is  the 
transferrer  liable  to  corporate  creditors  as  a  stockholder  solely  by 
reason  of  the  fact  that  the  transfer  was  not  r^stered.^ 

But  to  r«ider  &is  rule  applicable  there  must  be  a  delivery  of  the 
certificate  to  the  corporation  together  with  a  power  of  attorney  antlior- 
izing  its  transfeir,  and  with  a  request  to  transfer  it  made  at  the  time 
of  the  transaction,  A  delivery  to  an  ofBcer  of  the  corporation  as  a 
vendee  and  not  as  such  officer  is  insufficient,*  especially  when  he  him- 
self has  no  authority  to  make  the  transfer  or,  by  virtue  of  his  ofBee, 
to  direct  it  to  be  made.*  The  notice  of  sale  and  request  to  transfer 
may  be  oral,  however.*  It  has  been  held  that  the  transferee  must  have 
exhausted  all  reasonable  means  to  have  the  transfer  recorded,'    The 


Since  a  eorparation  cannot  profit  i>j 
its  wrongful  refusal  to  transfer  stock 
on  its  books  at  the  request  of  a  trana- 
feree,  the  stock  will  be  consideTsd  as 
baving  been  transferred  at  tbe  time 
of  tbe  request.  In  a  sabeequent  action 
by  tbe  transferee  to  recover  a  share 
of  an  Inereaae  of  stock  to  which  stock- 
holders were  entitled.  Beal  Estate 
TrOBt  Co.  V,  Bird,  M  }£A.  28»,  44  Atl, 
104ft. 

'  *I  Sargent  v.  Franklin  Ins.  Co.,  S 
nek,  (Mass.)  »0,  19  Am.  Dee.  306; 
Sobinsoir  v.  National  Bank,  95  N.  Y. 
037. 

MHiU  V.  ^oka  Coal  A  Mining  Co. 
(Ifo.),  21  e.  W.  SOS;  Crenshaw  v. 
CoTnmbian  l£in.  Co,,  110  Mo.  App. 
355,  86  8.  W.  260;  Travis  v.  Enox 
Terpezona  Co.,  SIB  N.  T.  259,  L.  B.  A. 
1916  A  542,  Ann.  Cas.  1917  A  3ST,  109 
N.  E.  350,  aff'e  185  N.  Y.  App.  Div, 
156,  150  N.  Y:  Bupp.  621;  Bobinson  v. 
National  Bank,  95  N.  Y,  637;  Bloom- 
ing Grove  Cotton-Oil  Co.  v.  First  Nat. 
Bank  of  Blooming  Qrove  (Tei.  Civ. 
App.),  G6  S.  W.  552.  But  see  Brown  v. 
Adams,  5  Bias.  lU,  Fed.  Cas.  No.  82 
1,988. 

6357 


His  right  to  maintain  an  action  for 
dividends  under  such  circumstances  is 
not  defeated  because  be  has  a  remedy 
by  a  suit  in  equity  to  compel  a  trans- 
fer, or  by  an  action  at  law  for  damr 
ages.  Hill  v.  Atoka  Coal  ft  Mining 
Co.  (Mo.),  21  S.  W.  508;  Robinson- v. 
National  Bank   95  N.  Y.  637. 

9>  Bee  f  3S0fi,  supra, 

1  See  !  3610,  infra. 

•  Richmond  v.  Irons,  121  tJ.  S.  27, 
30  L.  Ed.  8G4;  Freeman  t.  Jackson, 
146  da.  65,  90  S.  E.  467;  Jackson  v. 
Freeman,  —  da.  App.  — ,  93  8.  E.  2Bi; 
Hawkins  v.  Citizens'  Inr.  Co.,  3S 
Ore.  544,  64  Fac.  320.  See  also  Earle 
V.  Coylo,  97  Fed,  410,  afT'g  95  Fed. 
99;  Snyder  v.  Foster,  73  Fed.  136; 
Young  V.  McKay,  60  Fed.  394. 

«  Schofield  v.  Twining,  127  Fed.  486. 

4 "The  notice  of  sale  and  request 
ti)  transfer  being  conceded,  it  is 
wholly  unimportant  whether  these 
communications  are  oral,  in  writing, 
or  by  signs."  Hayes  v.  6haemaker, 
39  Fed.  319. 

■  Perkins  v.  Lyons,  111  Iowa  192, 
82  N.  W.  486. 
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refusal  to  make  the  transfer  must  also  be  wrongful."  And  hence  the 
rule  does  not  apply  whei'e  the  stock  has  never  been  delivered  as  between 
the  parties  to  a  contract  for  ita  sale  and  the  purchaser  notifies  the 
corporation  not  to  transfer  it,'  Nor  does  it  apply  where  the  books  are 
dosed  when  the  corporation  is  requested  to  register  the  transfer,  and 
the  by-laws  provide  that  no  transfer  shall  be  made  while  they  are 
closed.'  Nor  where  the  statute  requires  the  recording  of  a  written 
assignment,  and  no  such  assignment  ia  presented  for  record  and  no 
request  to  record  any  written  instrument  is  made.* 

Registration  of  »  transfer  is  clearly  not  necessary  to  entitle  the 
transferee  to  maint^n  an  action  against  the  corporation  to  compel  it 
to  register  the  same,  and  issue  a  new  certificate  to  the  transferee,  or 
to  recover  damages  for  its  refusal  to  do  so.^'* 

§3810.  Effect  of  nm^istered  tnmsfar  u  afrainrt  corporate 
crediton.  In  most  jurisdictions,  provisions  that  shares  of  stock  shall 
be  transferable  only  on  the  books  of  the  corporation  are  regarded 
as  intended,  not  only  for  Ibe  protection  of  the  corporation,  but  also 
for  the  protection  of  persons  dealing  with  the  corporation,  so  tiiat  they 
may  know  who  are  stockholders ;  and  it  is  very  generally  held,  there- 
fore, that  a  transfer  which  is  not  registered  or  deposited  for  registra- 
tion does  not  relieve  the  transferrer  from  liability  to  or  for  the  benefit 
of  creditors  of  the  corporation  for  any  balance  that  may  remain  unpaid 
on  the  shares,  or  from  liability  under  a  statute  imposing  a  liability 
up<Hi  stockholders  over  and  above  the  par  value  of  their  shares  "    It 

8  The  mle  does  not  apply  where  the 
tranafer  fee  required  by  the  by-laws 
was  not  paid  and  the  aasignment  was 
not  Htamped  as  Teqnired  hy  tba  laws 
of  fiugland  where  the  eorporatton  was 
incorporated.  Oieaen  .  v.  London  & 
N.  W.  AmericEUi  Mortg.  Co.,  Ltd.,  102 
Fed.  584. 

T  BoBBell  V.  Eaaterbrook,  71  Gonii.  50, 
40  Atl.  WIS. 

>  Under  anch  eircamstancea  the 
transferrer  remains  liable  to  eorpo- 
rate  creditora.  McCord'a  Appeal,  212 
Pa.  177,  61  Atl.  804. 

*A  mere  reqneat  to  tranafer  the 
atock  on  the  books  ia  insufficient  un- 
der anch  circumatances.  Newell  v. 
Willtaton,  138  Mass.  240. 

IVUirrUnd.  Baltimore  CHty  Pas- 
senger Ry.  Co.  V.  Sewell,  35  Md,  238,  6 
Am.  Bep.  402. 


NicoUet  Nat.  Bank  v. 
City  Bank,  38  Ifinn.  85,  8  Am.  St. 
Bep.  643,  35  N.  W.  577. 

Mlwonrl.  Crenshaw  v.  Colmnbian 
Min.  Co.,  110  Mo.  App.  355,  S6  8.  W. 
260. 

Kew  Yotk.  Bank  of  Ftica  v.  Smal- 
ley  4  Barnard,  2  Cow.  770,  14  Am, 
Dec.  526,  aff'd  8  Cow.  39S;  Commer- 
cial Bank  v,  Kortright(  22  Wend.  348, 
34  Am,  Dec.  317;  Kortright  v.  Buffalo 
Commercial  Bank,  20  Wend.  91,  aff'd 
22  Wend.  318,  31  Am.  Dec.  317. 

And  aee  |  3816  et  aeq ,  infra. 

11  United  SUtaa.  Bobinson  v. 
Southern  Nat.  Bank,  180  U.  8.  295,  45 
L.  Ed.  536;  Matteson  v.  Dent,  176  U. 
S.  521,  44  L,  Ed.  571,  afT'g  73  Miun. 
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is  BuflScient  to  relieve  the  traoBferrer  troia  liability  under  this  rule. 


170,  75  N.  W.  IMl;  Hawkina  t. 
QleDn,  131  U.  8.  319,  33  L.  Ed.  184; 
Richmond  V.  Irons,  12t  V.  S.  27,  30 
L.  Ed.  S64;  Whitne;?^  t.  Butler,  118 
U.  a.  655,  30  L.  Ed.  266;  Enieker- 
boekei  Trust  Co.  t.  Myera,  133  Fed. 
764;  eehofield  t.  Twiaing,  127  Fed. 
486;  Oieaeii  v.  Loadou  ft  N.  W.  Amet- 
iean  Uortg.  Co.,  Ltd.,  102  Fed.  584. 
See  »1so  M<asnT7  t.  Arkaniaa  Nat. 
Bank,  93  Fed.  003. 

Oamuctlcnt.  Bosaell  v.  Eaater- 
brook,  71  XV>nn.  90,  40  Ail.  »05.  Bee 
slw  Davis  T.  First  Bapt.  8oc.  of  Fa- 
Bex,  44  Conn.  S82. 

ZUlnola.  Sherwood  y.  lUiooiB  Traat 
A  Saviuga  Bask,  IQS  HI.  112,  88  Am. 
St.  Bep.  183,  62  N.  H.  335'. 

KauBM.  Abilene  State  Bank  v. 
Strachan,  89  Kan.  677,  46  U.  R.  A.  (N, 
S.)  608,  132  Pae.  200;  Faulkner  v. 
Bank  of  Topeka,  77  Kan.  3S5,  M  Pae. 
153;  Henley  v.  Myers,  76  Kan.  723, 
17  L.  B.  A.  (N.  S.)  779,  ^3  Pae.  168, 
173;  Pine  v.  Western  Na:t.  Bank,  03 
Kan.  462,  65  Pae.  6B0;  Plumb  v.  Bank 
of  Enterpriae,  48  Ean.  484,  29  Pae. 
699;  Topeka  Ufg.  Oo.  t.  Hale,  39  Kan. 
23,  17  Pae.  601. 

Kentnokr.  Bnusken  t.  Niehol,  124 
Ky.  628,  11  L-  B.  A.  {N.  8.)  819,  14 
Ann.  Cbb.  S96,  99  B.  W.  920. 

Malna.  Barrim  r.  Burrill,  80  Me. 
72,^  Atl.  938;  Bane  f.  Yonng,  SI  Me. 
160;  Fowler  v.  Lndwig,  34  Me.  45S. 

HuyluKL  Magmder  v.  •Coliton,  44 
Md.  349^  22  Am.  Bep,  47.  See  also 
Kerr  v.  Urie,  86  Md.  79,  38  L.  B.  A. 
119,  63  Am.  et.  Bep.  403,  37  Atl.  789. 

MaMidmaatW.  Jobnion  v.  6omer- 
ville  Dy«iiig  ft  BleaAing  Co.,  IS  Oray 
216. 

UmmMa,  Harper  t.  Carroll,  66 
Minn.  487,  69  N.  W.  610,  1069.  See 
alao  Hunt  v.  Seeger,  91  Minn.  2S4,  9ft 
N.  W.  91;  Basting  v.  Northern  Tmat 
Co.,  61  Minn,  307,  63  N.  W.  721. 

milwlMHHB  Eriger  v.  Hanover 
Nat.  Baak,  72  Mlsa.  462,  IS  So.  351. 


Vtm  Totk.  Bbellington  r.  How- 
land,  53  N.  T.  871 ;  Johnson  v.  Under- 
hUI,  S2  N.  T.  203;  Biehards  v.  Bobin, 
175  App.  Div.  298,  162  N.  Y.  Snpp.  12; 
Cutting  V.  Damerel,  23  Hun  339,  rey'd 
88  N.  T.  410. 

OUo.  Herrick  t.  Wardwell,  58  Ohio 
et.  294,  50  N.  K  903;  Harpold  v.  Bto- 
bart,  46  Ohio  6t.  397,  15  Am.  St.  Bep. 
618,  ai  N,  E.  837. 

OragoB.  Hawkina  v.  Citissens'  Inv. 
Co.,  38  Ore.  544,  64  Pae.  320. 

FeODBTlTaaU.  MeCord  'a  Appeal, 
212  Pa.  177,  61  Atl.  804;  BeU's  Ap- 
peal, 115  Pa.  St.  88,  2  Am.  St.  Bep. 
532,  8  At).  177;  Knickerbocker  Tmat 
Co.  T.  Myera,  133  Fed.  764.  See  also 
Bart  V.  Beal  Estate  Exchange,  175  Pa. 
St.  619,  52  Am.  St.  Bep.  868,  34  Atl. 
923. 

Sonth  "-<■"»«■■  White  v.  Commer- 
cial ft  Farmers'  Bank,  66  S.  C.  491,  97 
Am.  St.  Bep.  803,  45  8.  E.  94;  Parker 
V.  Carolina  Sar.  Bank,  63  S.  C.  583, 
69  Am.  St.  Rep.  888,  31  S.  E.  673. 

Thia  la  equally  true  in  the  case  of 
bank  etoek  although  -the  transfer  Is 
to  the  bank  itaetf.  Abilene  State 
Bonk  V.  Btrachan,  89  Ean.  677,  46  L. 
E.  A.  (N.  8.)  668,  132  Pae.  200. 

The  transferrer  remains  liable 
where  the  transfer  is  not  registered 
because  the  books  are  closed,  and  the 
by-laws  provide  that  no  transfer  ehail 
be  registered  while  the  booka  are 
closed.  McCord's  Appeal,  212  Pa. 
177,  01  Atl.  804. 

In  Dain  Mfg.  Co.  v.  Trumbull  Seed 
Co.,  95  Mo.  App.  144,  68  S.  W.  951, 
and  Standard  Bope  ft  Twine  Ca  ▼. 
Trumbull  8«ed  Co.,  95  Mo.  App.  147, 
68  S.  W.  Ills,  it  was  held  that  the 
transferrer  was  not  liable  although 
there  had  been  no  transfer  on  tho 
books  on  the  ground  that  the  statute 
did  not  make  a  transfei  on  the  books 
n  necessary  requisite  to  title.  But  aeo 
dictum  to  the  eontrary  ia  MeCIaroD 
V.  FranciscDS,  43  Mo.  452. 


d  by  Google 


§3810] 


Pbivatb  Cobpobations 


[Ch.56 


however,  if  he  has  done  eretytbing  which  the  law  requiips  him  to  do  in 
order  to  secure  the  transfer  on  the  books,  althoagh  the  transfer  has  not 
in  fact  been  registered  because  of  the  neglect  or  refusal  of  the  proper 
corporate  officers  to  register  it."  And  the  transferee  may  be  held 
liable  although  the  provisions  aa  to  registration  have  not  been  eom- 


UUntttfd  atatw.  EbtU  v.  Caraon, 
jas  U.  S.  42,  47  L.  Ed.  373,  aff'g  107 
Fed.  639,  60  L.  B.  A.  306;  JAatteaon 
V.  Dent,  176  U.  &.  521,  44  L.  Bd.  571, 
aff'g  73  Minn.  IffO,  75  N.  W.  1041,  70 
Minn.  519,  73  N.  W.  416;  Blchmond 
V.  IroDB,  121  U.  &.  27,  30  L.  Ed.  S64; 
Wbitnej  v.  Batler,  118  U.  S.  655,  30 
L.  Ed.  266;  Barle  v.  Coyle,  97  Fed. 
410,  aff'g  95  F«d.  99;  Snyder  v.  Fos- 
ter, 73  Fed.  136;  Young  v.  McKay,  50 
Fed.  394;  Hayes  v.  Sboemaker,  39 
Fed.  319.  See  also  McDonald  v. 
Dewey,  202  U.  8.  510,  50  L.  Ed.  H28, 
6  Ann.  Cew.  419,  rev'g  judgment  134 
Fed.  52& 

OoniuctieaL  Bee  EusBell  v.  Eaater- 
bniok,  71  Conn.  50,  40  Atl.  905. 

Otmgfu  Jackson  v.  Freeman,  — 
Ga.  App.  — ,  93  S.  E.  284.  See  also 
Freeman  v.  Jackson,  146  Ga.  55,  90 
6.  E.  467. 

Kaaua.  See  Henley  v.  Myers,  76  Kan. 
723,17L,  E.A.  (N.S.)  779,93  Pac.  168, 
173;  Pine  v.  Western  Nat.  Bank,  63 
Kan.  *62,  65  Pac.  690;  Plomb  v.  Bank 
of  Enterprise,  4&  Ktw.  4M,  2B  Pne. 
699. 

Kentucky.  Braekeo  v.  Nieol,  124 
Ky.  6E8,  11  L.  R.  A.  {N.  8.)  Sift,  14 
Ann.  Cas.  S9G,  99  8.  W.  920. 

MlcUgan.  Foster  v.  Bow,  120  Mich. 
1,  77  Am.  Bt.  Bep.  566,  79  N.  W.  696. 

Hlmiesota.  Hunt  v.  Seeger,  91 
Minn.  264,  96  N.  W.  91.  See  also  But- 
ing  V.  Northern  Trust  Co.,  61  Minn. 
307,  63  N.  W.  721. 

Now  Tork.  Chemleal  Nat.  Bank  of 
New  Tork  v.  Colwell,  132  N.  Y.  250, 
30  N.  E.  644. 

Oregon.  See  Hawkins  v.  Oitizeni' 
Inv.  Co.,  3S  Ore.  544,  64  Pae.  320. 

TenneiMe.  Cox  v.  Elmeodorf,  97 
Tenn.  518,  37  8.  W.  387. 


Where  a  stockholder  in  good  faith 
■ells  his  stock,  does  all  that  he  be- 
lieves is  necessary  to  effect  a  transfer, 
and  requests  the  corporate  officers 
having  charge  of  the  books  to  do  all 
that  is  necessary  to  that  end,  and 
they  inform  him  that  there  ia  noth- 
ing more  to  be  done,  he  is  relieved 
from  the  statatory  double  liability  to 
creditors  although  the  corporation  did 
not  keep  a  stock  book  as  required  by 
statute  and  hence  the  transfer  was 
not  recorded  therein.  Bracken  v. 
Nicol,  124  Ky.  628,  11  L.  E.  A.  {N. 
8.)  818,  14  Ann.  Cas.  896,  99  S.  W. 
920. 

Where  the  statute  reqnlres  directors 
to  be  stockholder*  thronghoat  tbeir 
tefms  of  office,  a  director  who  sells  his 
stock  and  does  all  that  he  can  to  pro- 
care  a  transfer  on  the  books,  cesses  to 
be  a  director,  and  cannot^  be  held  li- 
able as  a  director  for  a  eorpoitate  debt 
becaase  of  a  subsequent  failnre  to  file 
an  annual  report.  Cheatieal  Nat. 
Bank  of  New  York  v,  ColweU,  132 
N.  Y.  250,  30  N,  E.  644. 

In  Hayes  v.  Shoemaker,  39  Fed.  319, 
it  is  said  thaC  the  decision  kr  Whit- 
ney V.  Butler,  supra,  was  "based  upon 
the  broad,  rational  doctrine  that  the 
duty  of  the  stockholder  was  done 
when  he  had  sold  the  stock,  notified 
the  bank  of  tbe  sale,  requested  the 
proper  entries  to  be  made  and  clothed 
the  bank  officials  with  full  authority 
to  make  them." 

In  Harpold  v.  Stobart,  46  Ohio  St. 
397,  15  Am.  St.  Bep.  618^  21  N.  E. 
637,  the  transferrer  was  held  liable 
where  the  transfer  was  entered  in  a 
small  book  at  the  corporate  office,  and 
it  was  then  understood  that  the  sec- 
retary  would  make  it   in  the  stock 
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plied  with,  where  a  certificate  has  been  issued  to  and  accepted  by 
him" 

This  subject  will  be  further  considered  in  subsequent  sections  in 
connection  with  the  liability  of  stockholders  to  corporate  creditors.^* 

§3811,  EfTect  of  nsregiatered  transfer  aa  agaiiut  creditors  <tf 
apparent  owner — Qeneral  mlea.  There  is  considerable  conflict  of 
authority  as  to  the  effect  of  an  unregistered  transfer  as  against  a 
subsequent  attaching  or  execution  creditor  of  the  transferrer,^'  which, 
it  has  been  said,  "is  attributable,  for  the  most  part,  to  the  peculiar 
terms  of  the  statutes  of  the  various  states,  bearing  upon  the  question, 
and  to  differences  in  construction  of  like  and  similar  statutes  by  the 
courts  of  diffprent  states."  ^'  Some  of  the  courts  hold  that,  until  a 
transfer  is  registered,  or  deposited  with  the  corporation  for  registra- 
tion, the  shares  are  subject  to  execution  or  attachment  hy  the  creditors 
of  the  transferrer,  at  least  if  they  have  no  notice  of  the  transfer.  This 
rule  obtains  in   Colorado,^'  Indiana,^*  lowa,^'  New  Mexico,"  Ver- 


book,  wkich  wag  st  his  hooM,  but  he 
Degleeted  to  do  ho. 

As  to  the  effect  of  ft  failnrs  oi  re- 
fusal to  register  transfers  generallr, 
see  I  3809,  supra. 

la  Laiug  V.  Barley,  101  111.  591. 

lASee  subd.  ZZSIT,  infra. 

IB  For  a  valuable  disenerion  of  the 
various  rules  and  deciaiona  on  this 
Bubjeet  see  Lipscomb's  Adm'r  v.  Con- 
don, 56  W.  Vb.  416,  67  L.  E.  A.  670, 
107  Am.  Bt.  Bep.  938,  49  B.  E.  392. 

IBLipseomb's  Adtu'r  v.  Condon,  S6 
W.  Vo.  416,  67  L.  B.  A.  670,  107  Am. 
St.  Bep.  933,  49  S.  £.  392.  And  see 
to  the  eame  effect,  Bveritt  v.  Farmers 
A  Merchants  Bank,  82  Neb.  191,  20  L. 
E.  A.  (N.  8.)  998,  117  N.  W.  401. 

17  Weber  v.  Bullock,  19  Colo.  214, 
35  Pac  183;  Conwa;  v.  John,  14  Colo. 
30,  23  Pm.  170;  Isbell  v.  Grajbill, 
19  Colo.  App.  SOS,  76  Pae.  550)  First 
Nat.  Bank  of  Lougmont  v.  Hastings, 
7  Colo.  App.  129,  42  Pac.  691. 

This  is  true  even  though  the  at- 
taching creditor  has  notice  of  the  pre- 
vious transfer.  First  Nat.  Bank  of 
Longmont  v.  Hastings,  7  Oolo.  App. 
129,  42  Pac.  691. 

The  Colorado  statute  provides  tbftt 


no  transfer  of  stock  shall  be  valid  for 
any  purpose,  except  to  render  the  per- 
son to  w^om  M  is  nmde  liable  for  the 
debts  of  the  company,  unless  It  is  en- 
tered in  the  proper  book  of  the  com- 
pany within  60  days  from  the  date  of 
the  transfer. 

II  State  V.  First  Nat.  Bank,  89  Ind. 
302;  Coleman  v.  Spencer,  5  Blaekf. 
(Ind.)  197.  See  also  Boone  v.  Van 
Gorder,  164  Ind.  499,  108  Am.  St  Sep. 
314,  74  N.  B.  4. 

IS  The  statutory  provision  that  a 
transfer  shall  not  be  valid,  ezeept  as 
between  the  parties,  until  it  is  regis- 
tered, has  been  constmed  aa 
rendering  an  unregistered  transfer  in- 
effectual as  against  subsequent  execu- 
tion or  attaching  creditors  of  the 
transferrer,  although  they  may  have 
actna!  notice  of  the  transfer.  Perkins 
V.  Lyons,  111  Iowa  192,  83  N.  W.  486; 
Ottamwa  Screen  Co.  v.  Stodgbill,  103 
Iowa  437,  72  N.  W.  669;  Byau  v. 
Campbell,  71  Iowa  760,  32  N.  W.  340; 
Ft.  Madison  Lumber  Co.  v.  Bataviau 
Bank,  71  Iowa  270,  00  Am.  Bep.  7S9, 
32  N.  W.  336;  Hair  v.  Burnell,  106 
Fed.  280   (under  the  Iowa  statute). 

sp  Lyndouvilte    Nat.    Bank   v.  Fol- 
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mont,"  and  apparently  likewise 
■om,  7  K.  I£.  611,  38  Pac.  253.  In 
this  ca«e  one  in  whose  name  atoek 
atood  on  the  booka  of  the  compaD; 
made  a  general  asBignment  of  all  of 
bii  propertj,  inclnding  said  ittxrlc,  for 
the  benefit  of  bis  creditors.  The 
bansfer  of  the  stock  to  the  assignee 
was  not  registered,  and  the  certificates 
were  in  the  poesession  of  a  third  per- 
son to  whom  they  bad  bceD  hypothe- 
cated BS  security.  After  the  eieeu- 
tion  and  filing  of  the  deed  of  assign- 
ment, but  before  the  aasiguee  bad 
qualified  by  giving  bond,  a  creditor  of 
the  assignor  sued  ont  a  writ  of  Bt- 
taohment  which  he  bad  levied  upon 
the  stock.  It  was  held  that  no  title 
to  the  stock  passed  to  the  assignee, 
and  that  whatever  interest  tbe  as- 
signor had  in  the  stock  was  ubjeet  to 
the  attachment. 

The  statute  provides  that  no  trans- 
fer aball  be  valid,  except  as  between 
the  parties,  until  it  is  entered  upon 
the  corporate  books. 

■1  The  rights  of  the  creditor  are  su- 
perior where  he  has  no  notice  of  the 
transfer.  Preneh  v.  White,  78  Vt,  89, 
2  L.  B.  A.  (N.  S.)  S04,  6  Ann.  Cas.  479, 
62  Atl.  3S. 

But  the  rights  of  tbe  transferee  are 
superior  where  the  attaching  creditor 
has  notice  of  tbe  transfer.  Cheever 
V.  Meyer,  S2  Vt.  66.  See  also  Babin 
T.  Bank  of  Woodetock,  31  Vt.  353. 

» In  Dean  Hapid  Tel.  Co.  v.  Howell, 
162  Mo.  App.  100,  144  8.  W.  135,  it 
is  held  that  under  the  statute  of  Ari- 
zona, which  provides  that  transfers 
shall  not  be  valid  except  as  between 
the  parties  until  entered  on  the  cor- 
porate books,  the  rights  of  an  attach- 
ing creditor  having  no  notice  are  su- 
perior  to  those  of  the  transferee. 

n  The  earlier  Connect!  out  eases 
held  that  the  right  of  t^e  attaching 
creditor  was  superior.  See,  for  ex- 
ample, Shipman  v.  .Stna  Ins.  Co.,  29 
Conn.   246;    Oxford   Tnmpike   Oo.   v. 


in  Arizona,"  Connecticut,"  Flori- 
Buunel,  6  Conn,  552;  Northrop  v.  New- 
ton &  B.  Turnpike  Co.,  3  Conn.  544, 
See  aho  Williams  v.  Mechanics'  Bank, 
5  Blatchf.  59,  Fed.  Gas.  No.  17,727. 

In  Colt  V.  Ives, -31  Conn.  25,  SI  Am. 
Dee.  161,  tbe  court,  after  citing  some 
of  thQ  earlier  cases  to  this  efFect,  said, 
"These  cases,  and  others  to  the  same 
efFect,  being  actions  at  law,  conver- 
sant only  with  what  at  the  time  was 
considered  the  strict  legal  title  to  cor- 
porate stock,  have  neceesarily  no  eon- 
trolling  force  in  a  case  depending  npon 
equitable  instead  of  legal  princi[des." 
It  also  held  that  in  equity  the  ven- 
dee's title  ought  to  prevail  where  he 
purchased  in  good  faitb  and  for  a  val- 
uable consideration,  and  has  done  all 
tbe  law  requires  of  him  and  alt 
that  it  was  possible  for  him  to  do  in 
taking  such  posseauon  as  tbe  nature 
of  the  prc^erty  was  susceptible  of.  In 
this  case  tbe  vendor  did  all  that  he 
could  to  procure  a  transfer  on  the 
books,  but  tbe  secretary  refused  to 
permit  a  transfer.  The  attaching 
creditors  also  knew  of  the  prior  as- 
signment. 

In  Gray  v.  Orabain,  67  Conn.  601, 
49  L.  B.  A.  (N.  S.)  115B,  89  Atl.  263, 
it  is  said;  "Our  earlier  cases  seent  to 
hold  *  •  •  that  the  right  of  an 
attaching  creditor  of  the  legal  title 
on  the  books  of  the  company  is  su- 
perior to  that  of  the  beneficial  owner 
of  the  stock  untransf erred  on  the 
books  of  the  company.  These  deci- 
sions have  been  limited  aad  exjdained 
as  being  actions  at  law  eonveraant 
with  the  strict  legal  title,  and  baviag 
'no  controlling  force  in  a  case  de- 
pending upon  equitable  instead  of 
legal  principles.'  Colt  v.  Ivea,  31 
Conn.  25;  Beed  v.  Copeland,  50  Conn. 
472."  After  referring  to  and  com- 
menting on  certain  cases  in  w4iich  an 
equitable  title  had  been  protected 
against  a  technical  legal  title,  tbe 
court  further  said:     "In  the  abaeneo 
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da,**  North  Carolina  "  and  South  Carolina,*  and  it  is  the  rule  by  ex- 
press statutory  provision  in  Alabama.*^ 


o(  statntory  prohibition,  the  equitable 
title  will  be  supported  ahead  of  the 
holder  of  the  legal  title  unlesB  the 
beoeOcial  owner  ia  estopped  from 
pressing  his  ownership  against  a  cred- 
itor who  has  been  injured  bj  reli- 
ance upon  pOBsessiou  of  the  legal  title, 
or  unless  a  general  rule  of  law  based 
on  pablte  policy  forbids."  In  thia 
case  Stock  was  transferred  on  the 
books  without  consideration  and  with- 
out intending  to  give  the  trauaferea 
the  beneOcial  interest,  bat  merely  to 
enable  him  to  a^t  as  a  director,  and 
the  certificate  was  never  delivered  to 
bim,  and  it  waa  held  that  the  right  of 
the  transferrer  to  the  stock  was  su- 
perior to  tihat  of  an  attaching  cred- 
itor of  the  transferee  who  did  not 
know  when  he  extended  the  credit 
that  the  stock  in  question  stood  in  his 
name  and  hence  did  not  extend  the 
credit  on  the  faith  of  his  apparent 
ownership. 

Pub.  Acta  1903,  c.  194,  S  20,  pro- 
vides that  shares  of  stock  may  be 
pledged  by  delivering  the  certificate 
to  the  pledgee  with  power  of  attor- 
ney for  its  transfer;  "but  no  such 
pledge  shall  be  effectual  to  held  such 
stock  against  any  person  other  than 
the  pledgor,  bis  executor,  or  admin- 
istrator, unless  there  shall  be  an  ac- 
tual transfer  of  the  same  upon  the 
books  of  the  corporation,  or  unless  a 
copy  of  Buch  power  of  attorney  shall 
be  filed  with  the  corporation." 

In  Hotchfciss  ft  UpaoD  Co.  v.  Union 
Nat.  Bank,  6S  Fed.  76,  bhe  court,  con- 
struing an  earlier  itatate  to  the  same 
eitect,  held  that  the  purpose  of  the 
provision  requiring  a  transfer  on  the 
books  or  the  filing  of  a  power  of  at- 
torney was  to  give  notice  of  tho 
pledge,  and  that  actual  notice  would 
take  the  place  of  such  registration 
01  filing.     In  this  case  the  question 


was  one  of  priority  as  between  an  un- 
registered pledge  and  a  lien  claimed 
by  the  corporation.  Id.  !  21,  provides 
that  stock  "shall  be  transferable  only 
on  the  books  in  such  manner  as  the 
by-laws  shall  prescribe."  See  also 
New  York  Commercial  Oo.  v.  Francis, 
83  Fed.  769,  which  refers  to  the  Con- 
necticut decisions  on  this  subject. 

Under  a  statute  providing  that  di- 
lectors  shall  be  stockholders,  it  is  in- 
tended that  such  directors  be  actually 
and  not  nominally  stockholders,  but 
the  violation  of  such  a  statute  would 
not  affect  the  beneficial  ownership  of 
stock.  And  the  fact  that  a  person 
transfers  stock  wiUiout  consideration 
and  solely  for  the  purpose  of  quali- 
fying the  transferee  to  serve  as  a  di- 
rector will  not  preclude  the  transferee 
from  asserting  title  to  such  stock  aa 
against  an  attaching  creditor  of  the 
transferrer.  Gray  v.  0  rah  am,  87 
Conn,  601,  49  L.  E.  A.  (N.  8.)  1159, 
80  Atl.  263. 

HIn  State  v.  Suwannee,  21  Fla.  1, 
it  ia  said  by  way  of  dictum  that  "if 
an  assignee  of  stock  in  an  incorpo- 
rated company  chooses  to  permit  it  to 
remain  registered  in  the  name  of  the 
assignor,  it  may  as  a  matter  of  law 
become  liable  to  be  seized  for  the 
debts  of  the  registered   owner." 

Uln  Morehead  v.  Western  North 
Carolina  E.  Co.,  86  N.  C.  362,  2  8." 
247,  it  is  Intimated,  but  not  decid 
that  a  purchaser  at  an  attachm 
sale  would  get  a  title  superior  t«  t, 
of  a  previous  transferee  whose  tra 
fer  had  not  been  registered. 

»See  Fraser  &  Dill  v.  Chariest 
11  S.  C.  4S6,  503,  where  It  is  said 
way  of  dictum  tbat  "perhaps"  i 
would  not  pass  by  an  unregistered 
signment  as  against  an  attaching  ei 
iter  without  notice. 

njiarbury  Lumber  Co.  v.  Hun; 
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On  the  other  hand,  the  view  is  taken  by  other  courts  that  an  unreg- 
istered transfer  will  prevail  as  against  attaching  or  execution  creditors 
of  the  transferrer,  even  when  there  is  an  express  provision  that  shares 
shall  be  transferable  only  on  the  books  of  the  corporation,  and  in  some 
states  this  is  held  to  be  true  even  though  the  creditor  may  have  no 
notice  of  the  transfer.  Reasons  given  in  support  of  this  rule  are  that 
it  is  in  accordance  with  the  general  rule  that  an  attaching  creditor 
only  obtains  a  lien  upon  the  title  or  interest  which  the  defendant  has 
in  the  property  at  the  time  of  the  levy,  and  if  all  title  and  interest 
has  passed  from  the  debtor  to  a  third  person  the  attaching  creditor 
gets  nothing  by  the  levy ;  **  and  also  that  the  provision  reqairiog 


189  Ala.  503,  53  So.  1028;  Dittey  v. 
First  Nat,  Bank,  113  Ala.  391,  20  So. 
476;  AibelB  v.  Planters'  &  MerchantB* 
Ins.  Co.,  92  Ala.  382,  9  So.  423;  White 
V.  Bankin,  90  Ala.  541,  8  So.  118;  Ber- 
uey  Nat.  Bank  t.  Fiuckard,  87  Ala. 
577,  6  So.  364. 

The  registered  owner  is  regarded  as 
tbe  tme  owner  for  purposes  of  at- 
tachment, elocution  and  sale.  We- 
tumpka  Bridge  Co.  v.  Kidd,  124  Ala. 
242,  27  So.  431. 

Under  the  statute,  stock  is  subject 
to  sale  on  execution  against  the  reg- 
istered owner  although  it  was  pnr- 
chased  by  him  for  a  third  person  who 
paid  the  purchase  price,  And  though 
tbe  certificates  were  delivered  to  sneh 
third  -person  who  did  not  observe  that 
they  were  not  iasned  in  her  name. 
Marbury  Lumber  Co.  v.  Hunter,  169 
AW  503,  53  So.  1028. 

But  an  UDregistered  assignment  by 
way  of  pledge  is  good  as  against  a 
purchaser  at  an  execution  sale  where 
both  he  and  the  judgment  creditor 
had  actual  knowledge  of  the,  transfer 
at  tbe  time  of  the  issuance  and  levy 
of  the  execution.  Selma  Bridge  Co. 
V.  Harris,  132  Ala.  179,  31  So.  508.  See 
also  Dittey  v.  First  Nat,  Bank,  112 
Ala.  391,  20  So.  476. 

U  Unitod  Btatos.  Masnry  t.  Arkan- 
sas Nat.  Bank,  9,3  Fed.  603,  rev'g  87 
Fed.  381;  Continental  Nat.  Bank  v. 
Eliot  Nat.  Bank,  7  Fed.  369. 


Oallfonila.  NaUonal  Bank  of  Pa- 
cific V.  Western  Pac.  B.  Co.,  157  Cal. 
673,  27  L.  R.  A,  (N.  S.)  987,  21  Ann. 
Cas.  1391,  108  Pac.  6Te. 

Lonlslaiw.  Kern  v.  Day,  45  La. 
Ann.  71,  12  So.  6. 

HebnAa.  iGveritt  v.  Farmers  & 
Merchants  Bank,  82  Neb.  191,  20  L.  B. 
A.  (N.  S,>  99fl,  117  N,  W,  401. 

H«(w  Jsnay.  Beilly  v.  Absecon 
Land  Co.,  75  N,  J.  Eq.  71,  71  AtL  248. 

New  Totk.  Smith  v.  American  Coal 
Co.,  7  Lans.  317. 

Sontb  DakoU.  State  Banking  k 
Trust  Co.  V.  Taylor,  25  B.  D.  577,  29 
L.  B.  A.  (N.  S.)  523,  127  N.  W.  590. 

WaoUngton.  Port  Townsend  Nat. 
Bank  v.  Port  Townsend  Oas  A  Fuel 
Co.,  6  Wash.  597,  34  Pac.  155. 

West  Vligima.  Lipscomb's  Adm'r 
V.  Condon,  56  W.  Va.  418,  87  L.  E,  A. 
670,  107  Am.  St.  Bep.  938,  49  B.  E. 
362. 

"A  transfer  by  an  assignment  of 
tbe  certificate  leaves  notbing  in  the 
assignor  which  can  be  reached  by 
subsequent  attachment  or  levy  of  exe- 
cution, although  the  stock  remains  tn 
his  name  npon  the  books  of  the  com- 
pany; and  •  •  "  it  is  immaterial 
that  the  by-laws  or  rules  of  the  cor- 
poration require  the  transfer  to  be 
made  upon  its  books."  Everitt  v. 
Farmers  &  Merchants  Bank,  82  Neb. 
191,  20  L.  R.  A,  (N.  S.)  988,  117  N. 
W.   401, 


d  by  Google 


Ch.56] 


Stock  and  Stoceholdbbs 


[§  3811 


transfers  to  be  made  on  the  books  does  not  operate  as  a  recording  or 
registration  law  in  the  interest  and  for  the  protection  of  creditors  of 
the  stockholders,  especially  where  they  are  not  open  to  their  inspec- 
tion.**  This  rule  obtains  in  California.**    Other  jurisdictions  which 


»VatluA  SUtes.  Stowe  v.  Harvey, 
241  U.  6.  199,  60  L.  Ei.  953,  aJfg  219 
Fed.  17;  CoDtinenta]  Nat.  Bank  v. 
Eliot  Nst.  Bank,  7  Fed.  369. 

CUlfoola.  National  Bank  of  Pa- 
cific T.  WeBtern  Pac.  R.  Co.,  157  Cal. 
573,  27  L.  B.  A.  (N.  S.)  987,  21  Ann. 
Caa.  1391,  108  Pac.  676. 

Dalavan.  Allen  v.  Stewart,  7  Del. 
Ch.  2ft7,  44  AtL  786. 

Idalutf  Uapleton  Bank  t.  BUnd- 
rod,  S  Idaho  740,  67  L.  B.  A.  «se,  71 
Pac.  119. 

XjaaXmkj.  First  Nat.  Bank  of  I«z- 
iogton  V.  Bowman,  168  Ey.  433,  1S2 
8.  W.  195;  Ttiurber  V.  Crump,  S6  Ey. 
408,  6  8.  W.  145. 

SUMmppL  Clark  v.  German  Se- 
curity Bank,  61  Miss.  611. 

How  Jersey.  Beilly  t.  Absecon 
Land  Co.,  75  N.  J.  Eq.  71,  71  Atl.  248. 

Kortli  Dakota.  Doty  v.  First  Nat. 
Bank  of  Larimore,  3  N.  D.  S,  IT  L. 
B.  A.  259,  53  N.  W.  77,  conBtraiay 
the  National  Banking  Act. 

PMUurrlTUila.  Com.  v.  Wattnough, 
6  Whart.  117. 

Sontli  Dakota.  Btate  Banking  ft 
Trust  Co.  V.  Taylor,  25  6.  D,  577,  29 
L.    E.    A.    (N.    a)    523,    127    N.    W. 


Port  Towniend  Sat. 
Bank  v.  Port  Townsend  Gas  ft  Poel 
Co.,  e  Wash.  597,  64  Pac.  155. 

Wen  Vli^lnl^  Lipscomb's  Adm'r 
V.  Condon,  66  W.  Va.  416,  67  L.  B.  A, 
070,  107  Am.  St.  Bep.  93S,  49  8.  E. 
392. 

"It  ia  manifest  that  such  provl- 
siooB  cannot  be  easily  considered  as 
intended  to  have  the  effect  of  re- 
cording Btatntee  for  tbe  protection  of 
creditors  of  stockholders,  for  the  pub- 
lie  at  large  is  not  entitled  to  access 
to   the   books   of   OUT    corporations." 


Beilly  v.  Abseeon  Land  Co.,  75  N.  J. 
Eq.  71,  71  Atl.  248. 

n  An  unregistered  transfer  is  valid 
SB  against  the  lien  of  a  subsequent 
attachment  by  a  creditor  of  tbe  tjaus- 
ferrer,  whether  snch  -creditor  bas  no- 
tice of  the  transfer  or  not.  National 
Bank  of  Pacific  v.  Western  Pac.  B. 
Co.,  157  Cal.  573,  27  L.  E.  A.  {N.  8.) 
987,  21  Ann.  Caa.  1391,  108  Pac.  676, 
reviewing  the  California  eases  on  this 
subject. 

This  is  true  though  the  statote  pro- 
vides that  a  transfer  by  indoreement 
and  delivery  of  the  certificate  "is  not 
valid,  except  as  to  thq  parties  there- 
to," nntil  the  same  is  entered  upon 
the  corporate  books.  This  providon 
is  BO  construed  as  to  make  noregis. 
tered  transfers  valid  as  to  all  the 
world  except  subsequent  purchasers  in 
good  faith  without  notice.  Nor  is  the 
rule  affected  by  the  fact  that  the 
stock  certiflcate  recites  tbat  it  is 
transferable  only  on  the  books  of  the 
company  and  on  surrender  of  the  cer- 
tificate. National  Bank  of  Pacific  v. 
Western  Pac.  B.  Co.,  157  Cal.  573, 
27  L.  B.  A.  (N.  8.)  SS7,  21  Ann  Cas. 
1391,  108  Pac.  676. 

The  rale  applies  to  a  subseqnent  at- 
tachment by  the  corporation  itself. 
National  Bank  of  Pacific  v.  Western 
Pac.  B.  Co.,  157  Cal.  ■573,  27  L.  E. 
A.  (N.  8.)  987,  21  Ann.  Cas.  1391,  108 
Pac  676. 

A'  purchaser  &t  on  ezecntioa  sale  of 
the  stock  as  the  property  of  the  reg- 
istered owner  acquires  no  title  as 
agsinst  a  prior  unregistered  transfer 
of  which  he  has  notice.  National 
Bank  of  Pacific  v.  Western  Pac.  B. 
Co.,  137  Cal.  573,  27  L.  E.  A.  (N.  8.) 
987,  21  Ann.  Cas.  1391,  108  Pac.  676; 
Blakeman   v.  Puget  Sound  Iron   Co., 
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apply  it  are  Delaware,"  Idaho,"   Kentucky,**   Loniaana,**   Michi- 


72  Osl.  32],  13  Pse.  872;  Farmers' 
KU.  (Told  Bank  v.  Wilsoo,  SB  CaL 
600;  Winter  v.  Belmont  UiD.  Co.,  S3 
CbI.  42S;  People  v.  Elmore,  35  CaL 
6S3;  Weston  v.  Bear  Siver  AA.  Water 
ft  UiniD^.Co.,  6   Cal.   425. 

But  such  a  pnrch&aer  acqairei  no 
title  as  against  a,  prior  unTegiBtared 
title  of  wtich  lie  has  notice.  West 
Coast  Safely  Pancet  Co.  v.  Wnlff,  133 
Cal.  315,  85  Am.  Bt.  Rep.  171,  6S  Pac. 
622;  Farmers'  Hat.  Gold  Bank  v.  Wil- 
son, 58  Cal.  600;  Winter  v.  Belmont 
Min.  Co.,  53  Cal.  426;  Naglee  t.  Pb- 
eifie  Wharf  Co.,  20  Cal.  529. 

SI  The  rights  at  a  pledgee  under  an 
unregistered  transfer  are  superior  tO' 
those  of  an  attaching  creditor,  where 
neither  the  charter  nor  a  general  law 
negatives  all  other  modes  of  transfer 
except  a  transfer  on  the  books.  Allen 
■V.  Stewart,  7  Del.  Ch.  287,  44  Atl.  7S6. 
In  thia  ease  a  sale  of  stock  on  ezeeo- 
tion  was  enjoined.  The  question  of 
notii^e  was  not  referred  to,  and,  it  does 
not  appear  whether  the  creditor  had 
notice  or  not. 

In  Trimble  v.  Vandegrift,  7  Houst. 
(Del.)  4S1,  32  A^l.  632,  the  court  or- 
dered a  sale  of  stock  under  an  at- 
tachment fl.  fa.,  although  the  return 
stated  that  the  eorporation  had  no- 
tice of  a  sale  of  the  stock  prior  to  the 
attachment,  where  it  did  not  nay  bow 
or  from  whom  it  received  such  notice, 
or  to  whom  Bueh  sale  was  made. 

OMapleton  Bank  v.  Standrod,  S 
Idaho  740,  67  L.  B.  A.  656,  71  Pac. 
119.  In  this  case  it  was  held  that 
an  unregistered  pledge  was  good  as 
against  an  attachment.  Apparently 
there  had  been  no  sale  under  the  at- 
tliehment,  and  it  does  not  Appear 
whether  the  attaching  creditor  had 
notice.  But  the  court  states  the  <)nos- 
tion  for  decislan  to  be  whether  the 
lien  acquired  by  the  attachment  is  su- 
perior to  the  lien  of  a  prior  pledge,  of 
which  the  attaching  creditor  has  no- 


tice prior  tA  the  esecutioa  sale. 

**In  First  Nat.  Bank  of  Lexington 
V.  Bowman,  16S  Ey.  433,  182  8.  W. 
1»5,  it  la  held,  under  Ey.  Bt.  1545, 
providing  merely  that  shares  shall 
be  transferred  on  the  books  in  auch 
manner  as  the  by-laws  may  direct, 
and  that  each  person  becoming  a 
shareholder  by. such  transfer  shall,  in 
proportion  to  his  shares,  snceeed  to  all 
thb  rights  and  liabilities  of  prior 
stockholder,  that  a  bon*  fide  pur- 
chaser is  protected,  in  the  absence  of 
fraud,  gainst  subsequent  attachment 
or  execution  against  his  vendor,  al- 
though he  failed  to  have  the  assign- 
ment recorded  on  the  corporate  br.oks. 
Nothing  is  said  as  to  whether  the  at- 
taching  creditor   bad   notice. 

"The  validity  of  the  sale  and  trans- 
fer in  good  faith  of  Stock  In  a  cor- 
poration cannot  be  attacked  by  a 
creditor,  by  virtue  of  an  attachment 
levied  after  such  transfer  was  made, 
on  the  ground  that  the  transfer  of  the 
■tock  was  not  made-  on  the  books  of 
the  corporation."  Kustiand  v.  Line- 
han,  16S  Ey.  304,  Ann.  Cbs.  1917  D 
954,  ISl  S,  W.  lose.  In  this  case  it 
appeared  that  the  attaching  creditor 
kne-v  of  the  transfer  before  the  levy. 
The  pro%'!sion  as  to  a  transfer  on  the 
books   was   in    the   stork   certificates. 

Under  a  former  statute  providing 
that  transfers  of  stock  should  not  be 
valid  except  as  between  the  parties 
until  entered  upon  the  books  of  the 
company  it  was  held  that  ft  transfer 
by  separate  writing  to.  a  bona  fids 
purchaser  for  valne  without  notice 
waa  valid  as  to  creditors  bf  the  stock- 
holder. Thurber  v.  Crump,  86  Ey. 
408,  6  S.  W.  145. 

MEern  v.  Day,  45  La.  Ann.  71,  18 
So.  6;  Orescent  City  SeHs  ft  Mineral 
Water  Mfg.  Co.  v.  Deblienx,  40  La. 
Ann.  155,  3  Bo.  726;  Pitot  v.  John- 
son, 33  La.  -Ann.  12S6;  Smith  t.  Cres- 
cent    City    fjve.6tock     Landing     ft 
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gaD,»»  Minnesota,**  Mississippi,*'  Missouri,"  Nebraska.**     Still  other 

Slaughter- House    Co.,    30    La.    Ann. 
^S7S.     In    these  caees  the  qaeetio 
Notice    is     Dot   conaidered   or    referred 


to,  aad  apparently  is  not  regarded  as 
important. 

la  BlcLck  V.  Zacbarie,  3  How.  (U. 
S->  «3,  11  L,  Ed.  690,  it  WM  held  that 
oadw  the  laws  of  Louiaisnft  the  rights 
of  an  assignee  under  an  unrecorded 
a«8igninen-t  were  superior  to  those  of 
a   Bnbeequent   assignee  with   notice 

The    Uniform   Stock   Transfer   Act  ,  .«  „ 

has  been,  adopted  in  this  state  since  the  owner  by  the  books  of  the  corpo- 
tbe  foregoing  deeisioDS.  1  Marrs  ration,  as  to  creditors,  until  after  & 
Ann.  Rev.    St.  p.  471.  bona  fide  transfAr  has  been  made  on 

"^  pledge  of  stock  will  be  upheld  the  books  of  the  corporation,"  did 
as  Bgaiixst  one  who,  with  notiee  of  not  apply  to  transactions  which  took 
tb*  *'attaf  er,  purehaaes  the  stock  at  place  before  that  Code  took  etttet. 
a  *^*    ^»»<ler  execution  levied  upon  it      The  Code  of  1906  apparently  contains 


W41dberger,  71  Miss.  43S,  15  Bo.  235; 
Clark  V.  Qerman  Security  Bank,  61 
Miss.  611.  In  these  cases  the  question 
of  notice  was  not  referred  to,  and  it 
does  not  appear  whether  the  creditors 
had  notiee  or  not. 

In  Goyer  Cold  Storage  Co.  v.  Wild- 
berger,  supra,  it  was  held  that  {  844 
of  the  Code  of  1892,  which  provided 
that  "the  legal  title  to  the  stock  and 
the  beneficial  interest  therein  shall 
1  the  person  appearing  to  be 


8S  iBo  property  of  the  pledgor,  — 
ttiongh  the  transfer  to  the  pledgee  is 
pot  f^coTiled  on  the  corporate  books. 
Ji»y  "V,  cieland,  117  Mich.  45,  44  L. 
R-  ^-  163,  75  N.  W.  129;  Newberry  v. 
IJetioit  &  L.  8.  Iron  Mfg.  Co.,  17 
■yich.  141 

"t^e  Uniform  Stock  Transfer  Act 
lias  been  adopted  in  this  state  since 
the  faregoing  decisions. 

**  An  unregistered  transfer  is  ef- 
fectual to  pass  the  property  as  against 
(ubsequent  attaching  creditors  of  the 
vendor.  Lund  v.  Wheaton  Roller  Mill 
Co.,  SO  Minn.  36,  36  Am.  St.  Rep.  623, 
SS  N.  W.  26S.  In  this  case  the  con- 
troversy was  between  a  transferee 
and  a  purchaser  at  execution  sale  who 
had  notice  of  the  transfer. 

In  Nicollet  Nat.  Bank  v.  City  Bank, 
38  Minn.  85,  8  Am.  St.  Rep.  643,  35 
N.  W.  577,  it  was  held  that  the  rights 
of  a  prior  assigiiee  were  superior  to 
those    of   an   attaching   creditor   with 

>7  The  rights  of  execution  or  attach- 
ment creditors  of  the  transferrer  are 
inferior  to  those  of  previous  trans- 
ferees whose  transfers  hav^  not  been 
recorded.    Goyer  Cold  Storage  Co.  v. 


such  provision.  The  corresponding 
section  (§909)  merely  provides  that: 
"The  stock  in  all  corporations  shall  be 
transferable  by  indorsement  And  de- 
livery of  the  stock  certificate  and  the 
registry  of  such  transfer  in  the  books 
of  the  company." 

SSThe  rule  that  the  rights  of  cred- 
itors of  the  assignor  are  inferior  even 
though  they  have  no  notice  of  the  un- 
recorded transfer  was  apparently  ap- 
proved in  Merchants'  Nat.  Bank  v, 
Richards,  6  Mo.  App.  454,  aff'd  74 
Mo.  77,  hut  it  is  to  be  noted  in 
this  case  that,  while  the  attaching 
creditor  had  no  notice  of  the  prior 
transfer  at  the  time  of  the  levy,  the 
controversy  was  between  the  trans- 
feree and  a  purchaser  at  a  sale  under 
the  attachment  who  took  with  such 
notice,  and  that  the  transferee  had 
requested  the  corporation  to  make 
the  transfer  on  its  books. 

M"In  the  absence  of  a  controlling 
statute,  a  purchaser  for  a  valuable 
consideration  is  protected  against  sub- 
sequent attachment  or  execution 
against  his  grantor,  although  be 
failed  to  have  his  assignment  recorded 
upon  the  books  of  the  corporation." 
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states  in  which  it  obtains  ai 
Ereritt  v.  Farmers  ft  Merchants 
Bank,  82  Neb.  191,  20  L.  B.  A.  (N. 
B.)  996, 117  N.  W.  401.  In  thU  «as& 
it  was  held  that  the  rights  of  an  as- 
signee were  superior  to  those  of  an 
eiecQtion  creditor,  and  the  execution 
sale  was  enjoined.  The  creditor  and 
the  corporation  had  notice  of  the  ae- 
signment   before   the   levj. 

In  Farmers'  ft  Merchants'  Nat. 
Bank  of  Galva  v.  Mosher,  63  Neb.  713, 
724,  100  N.  W.  133,  94  N.  W.  1003, 
63  Neb.  130,  88  N.  W.  552,  it  is  held 
that  persons  -to  w^om  the  stock  has 
been  sold  or  pledged  in  good  faith 
as  collateral  security  prior  to  garnish- 
ment proceedings  are  entitled  to 
the  stock  and  the  proceeds  thereof 
as  afainst  the  attaching  creditors, 
even  though  it  stands  on  Cbe  books 
in  the  name  of  the  debtor.  In  this 
case  the  question  ot  -notice  is  not  re- 
ferred to,  and  it  does  not  appear 
whether  the  creditors  had  notice  or 

40  A  gale  of  stock  accompanied  by 
the  deliverer  of  the  certificate  and 
usoal  power  of  attorney  is  valid  as 
against  creditors  of  the  assignor,  and 
gives  the  assignee  a  precedence  over 
subsequent  judgments,  executions  and 
attachments  procured  by  such  credi- 
tors, though  notice  thereof  is  not 
given  to  the  company  and  the  stock 
is  not  transferred  on  the  corporate 
books,  and  though  the  attaching  cred- 
itor has  no  notice  of  the  transfer. 
Kcilly  v.  Absecon  Land  Co.,  75  N.  J. 
£q.  71,  71  Atl.  248.  In  this  case  it 
was  held  that  the  rights  of  the  as- 
signee were  superior  to  those  of  a  pur- 
chaser at  an  attachment  sale  though 
the  latter  had  no  notice  of  the  assign- 
In  Flostroy  v.  William  B.  Corby 
Coal  Co.,  80  N.  J.  Eq.  547,  85  Atl.  578, 
it  was  held  that  one  to  whom  stock 
was  assigned  in  satisfaction  of  a  debt 
waif  entitled   to  priority  over  a  Bnb- 


K  New  Jersey  ,*•  New  York,** 
.sequent  attaching  creditor  who  pvi- 
chaaed  the  stock  at  the  sale  andei  the 
attachment,  although  tte  assignee  did 
not  give  notice  of  th«  assignment  or 
request  a  transfer  on  the  books  nnUl 
after  such   sale. 

In  Broadway  Bank  v.  McElrath,  13 
N.  J.  Eq.  24,  the  title  of  a  pledgee 
was  held  to  be  superior  to  the  right* 
of  an  attaching  creditor  without  no- 

In  Rogers,  Ketchum  ft  Grosvenor  v. 
New  Jersey  Ins.  Co.,  8  N.  J.  Eq.  1«7, 
the  rights  of  a  pledgee  were  held  to 
be  superior  to  those  of  a  purchaser  at 
a  subsequent  execation  sale  who  took 
with  notice. 

Where  there  is  no  statutory  author- 
ity for  »  direction  given  i>y  the  offi- 
cer holding  the  writ  in  proceedings 
to  attach  stock  requesting  the  corpo- 
ration to  issue  a  new  certiflcate  to 
the  purchaser  at  the  attachment  snle, 
that  direction  and  the  corporation's 
compliance  therewith  affotds  no  ob- 
stacle to  the  enforcement  of  the  right 
of  a  previous  purchaser  from  the 
debtor,  claiming  under  an'  unreeonled 
assignment,  to  h&ve  the  stock  trans- 
ferred to  him.  Eeilly  v.  Absecon 
Land  Co.,  75  N.  J.  Eq,  71,  71  Atl.  248. 

"Where  the  assignee  failed  to  pre- 
sent the  stock  for  transfer  for  a  long 
period  of  time,  and  In  the  meantime 
the  stock  had  been  sold  in  attachment 
proceedings  against  the  vendor,  it  waa 
held  that  the  court  would  require  the 
assignee  to  indemnify  the  company 
against  loss  as  a  condition  to  a  decHe 
requiring  (i  transfer  to  him  'on  the 
books.  Beilly  v.  Absecon  Lttnd  Cl>., 
75  N.  J,  Eq.  71,  71  Atl.  248. 

The  Uniform  Btock  Transfer  Act 
4iB9  been  adopted  in  this  state  since 
the  foregoing  decisions. 

«  Weller  v.  J.  B.  Pa*e  Tobacco  Co., 
2  N.  Y.  Supp.  292;  De  Comeau  v.  Guild 
Farm  OU  Co.,  3  Daly  (N,  T.)  218; 
Smith  V.  American  Coal  Co.,  7  Lmis. 
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Ohio,*"  PennBylvania,*  South 
(N.  T.)  317.  These  three  cases  were 
all  aetiona  againat  the  corporation  for 
failnre  to  transfer  the  stock  to  the 
traiufeTee.  The  question  of  notice  to 
the  transfeiee  was  not  referred  to  in 
any  of  them. 

In  Bflbinaon  t.  National  Bank,  95 
N.  T.  637,  the  registered  owner  trans- 
ferred his  stock  and  the  corporation 
refused  to  register  the  transfer. 
Thereafter  the  corporation  attached 
the  stock  and  sold  it  as  the  property 
of  the  assignor.  It  was  held  that  the 
assignee  or  his  assignee  might  recover 
from  the  corporation  dividends  de- 
clared on  the  stock. 

Id  New  York  the  legal  title  passes 
althongh  the  transfer  is  not  recorded. 
(See  1 3795,  snpra.) 

The  Dniform  Btock  Transfer  Act 
has  been  adopted  in  this  state  since 
the  foregoing  decisions. 

WThe  rights  of  one  doming  nnder 
a  previOQS  nnregistered  transfer  are 
snperior  to  those  of  an  attaching  cred- 
itor without  notice.  Norton  v.  Nor- 
ton, 43  Ohio  St.  509,  3  N.  E.  3M; 
Haldeman  t.  Hillsborough  &  G.  B;.,  2 
Handy  101,  12  Ohio  Dec.  351. 

The  Uniform  Stock  Tranafer  Act 
has  been  adopted  in  this  state  since 
the  foregoing  decisions. 

«  Telford  ft  F.  Turnpike  Co.  v,  Ger- 
hab  (Pa.),  13  Atl.  90,  Eby  v.  Guest, 
M  Pa.  St  laO;  In  re  Finney's  Appeal, 
59  Pa.  St.  398;  United  States  v. 
Vanghan,  3  Binney  (Pa.)  394,  5  Am. 
Dec.  375;  Com.  t.  Watmongh,  6  Wbart. 
(Pa.)  117.  In  the  above  cases  the 
question  of  notice  is  not  referred  to 
and  apparently  is  not  regarded  as  im- 

The  Uniform  Stock  Transfer  Act 
has  been  adopted  in  this  state  since 
the  foregoing  decisions. 

MThe  lights  of  a  pledgee  are  su- 
perior to  those  of  an  attaching  cred- 
itor whether  the  latter  has  notice  of 
the  transfer  or  not.    State  Banking  A 


Dakota,**     Tennessee,"     Texas," 

Trust  C!o.  V.  Taylor,  25  B.  D.  577,  29 
L.  B.  A.  (N.  e.)  523,  127  N.  W.  590. 

The  rights  of  the  transferee  or 
pledgee  are  superior  where  the  at- 
taching creditor  has  notice.  Van  Oise 
V.  Merchants'  Nat.  Bank,  4  Dak.  485, 
33  N.  W.  897. 

W  The  rights  of  the  transferee  are 
saperior  although  the  corporation  has 
no  notice  of  the  transfer  and  appar- 
ently though  the  creditor  has  no  sueh 
notice.  MeGlung  v.  Colwell,  107  Tenn. 
592,  8S  Am.  St.  Bep.  961,  04  S.  W. 
690;  Cornick  v.  Bichards,  3  Lea 
(Tenn.)  1. 

In  Gates  v.  Baiter,  97  Tenn.  443,  37 
e.  W.  219,  a  BQbseriber  to  stock,  to 
whom  no  certideate  liad  been  issued, 
transferred  the  stock  by  a  deed  of 
trust  as  security.  The  deed  was  re- 
corded, bnt  no  notice  was  given  to 
the  corporation.  It  was  held  that  the 
transfer  was  not  completed,  and  hence 
that  the  sliares  remained  subjsct  to 
attachment  by  the  creditors  of  the 
Babseriber. 

In  State  Ins.  Go.  v.  Qennett,  S  Tenn. 
Ch.  100,  it  vms  held  that  the  as- 
signee's right  was  superior,  where  the 
corporation  was  notified  of  the  as- 
signment prior  to  the  attachment. 

In  State  Ins.  Co.  v.  Sax,  2  Tenn. 
Gh.  507,  it  was  held  that  the  right  of 
an  execution  creditor  was  superior, 
where  the  corporation  had  no  noUce 
of  the  asBigoment. 

See  also  UcQaade  v.  Williams,  101 
Tenn.  334,  47  a  W.  427. 

WThe  rights  of  the  transferee  are 
superior  altheugh  the  attaching  or 
eieeutian  creditor  has  no  notiee  of 
the  transfer.  Seeligson  &  Co.  v. 
Brown,  61  Tm,  114;  South  Texas  Nat 
Bank  v.  Texas  &  L.  Lamber  Co.,  30 
Toi.  Civ.  App.  412,  70  S.  W.  788; 
Hamilton  t.  San  Antonio  Foundry  Co. 
(Tex.  av.  App.),  51  8.  W,  1104;  Tom- 
bter  V.  Palestine  Ice  Co.,  17  Tex.  Oiv. 
App.  506,   43  S.   W.  .«96.     See  also 
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Washmgton,*'  and  in  the  federal  eourte  in  respect  to  the  stock  of 
national  banks.** 
The  rule  has  been  adopted  by  statutory  provision  in  Illinois," 

Ue.  500,  36  Atl.  996;  Sibley  v.  Quinsi- 
gamoud  Nat.  Bank,  133  Mass.  515. 

40  The  statute  provides  tbat  the 
Bbnre  or  interest  of  a  atockholder  in 
any  corporation  may  be  taken  on  ere- 
cution  and  sold;  "bat  in  all  cases, 
where  such  share  or  interest  hat  been 
sold  or  pledged  in  good  faith  foi  a 
valnable  conBideii.tion,  and  the  eei- 
tiGcate  thereof  baB  been  delivered 
upon  Euch  B&Ie  or  pledge,  such  abare 
or  interest  shall  not  be  liable  to  be 
taken  on  execution  against  the  ven- 
dor or  pledgor,  except  for  the  exeess 
of  the  value  thereof  over  and  above 
the  sum  for  which  the  sajne  may  have 
been  pledged  and  the  certificate 
thereof  delivered."  J.  Ss  A.  Ann.  St. 
il  6790. 

"The  intention  of  the  statute 
*  •  •  was  to  give  more  coniineT- 
eial  freedom  to  transfers  of  stock, 
and  to  make  them  as  nearly  negotiable 
as  possible."  Campbell  &  Zell  Co.  v. 
Boss,  88  ni.  App.  350,  aff'd  187  Dl. 
553,  58  N.  E.  696.  And  see,  to  the 
same  effect.  Rice  v.  Qilbert,  173  III. 
34S,  50  N.  E.  1087,  afl'g  72  HI.  App.  . 
640;  Alderten  v.  Conger,  78  111.  App. 


Strange  v.  Houston  ft  T.  C.  B.  Co., 
53  Tex.  162. 

«In  Port  Townsend  Nat.  Bank  v. 
Port  Townsend  Gaa  ft  Fuel  Co.,  6 
Wash.  597,  34  Pac.  155,  it  is  said  that 
"an  unrecorded  transfer  is  good  as 
against  a  purchaser  at  execution  sale 
against  the  owner  of  record,  eveo  al- 
though such  purchaser  has  no  notice 
whatever  of  such  transfer."  It  ap- 
peared, however,  that  tbe  purchaser 
had  notice  before  the  sale.  See  also 
Dearborn  v.  Washington  Sav.  Bank, 

15  Wash.  S,  50  Pac.  575. 
MThe  rights  of  a  pledgee  are  su- 
perior to  those  of  a  purchaser  at  an 
execution  sale  who  has  notice  of  the 
pledge.  Masury  v.  Arkansas  Nat. 
Bank,  93  Fed.  <t03,  rev'g  S7  Fed. 
381. 

In  Hazard  v.  National  Eieh.  Bank 
ef  Newport,  26  Fed.  91,  the  rights  of 
the  transferee  were  held  to  be  supe- 
rior to  those  of  a  purchaser  at  an 
ezeestion  sale  pursuant  to  an  attach- 
ment although  the  latter  had  no  no- 
tice of  the  transfer. 

In  Continental  Nat.  Bank  v.  Eliot 
Nat.  Bank,  7  Fed.  389,  the  rights  of 
the  transferee  were  held  to  be  supe- 
rior to  those  of  an  attaching  creditor 
without  notice.  This  holding  was  fol- 
lowed in  Doty  v.  First  Nat.  Bank  of 
Larimore,  3  N.  D.  9,  17  L,  B.  A.  259, 
53  N.  W,  77,  and  in  Bateman  v.  Qits, 

16  N.   M.   441,   120   Pac.   307,   which 
were  cases  involving  stoek  in  national 

In  Scvtt  V.  Pequonnock  Nat.  Bank, 
21  Blatchf.  203,  15  Fed.  494,  the  rights 
of  the  transferee  were  held  to  be 
superior,  but  the  question  of  notice 
was  not  referred  to. 

See  also  Johnston  v.  Lafiin,  103  TJ. 
8.  SOO,  26  L.  Ed.  532;  Bath  Sav.  In- 
fltitutaon  V,  Sagadahoc  Nat.  Bank,  89 


633. 

Under  its  provisions,  "a  delivery  of 
the  certificates  of  stock  to  one  who 
in  good  faith  advances  money  on  the 
security  thereof,  is  sufficient  to  pro- 
tect the  holder  as  against  executions 
or  attachments  against  the  pledgor, 
to  the  extent  of  the  debt  such  stock 
is  given  to  secure,  even  though  there 
be  no  transfer  in  writing  or  upon  the 
books  of  the  corporation."  Bice  v. 
Gilbert,  72  111.  App.  849,  aff'd  173  111. 
348,  50  N.  E.  1087.  In  affirming  the 
judgment  of  the  appellate  court  the 
supreme  court  said  that  the  words 
"sold  or  pledged ' '  in  the  statute 
were  not  to  be  confined  to  absolute 
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as  wdl   as  in   the   states   of   Maryland,"   Montana,'^   Utah,"  Vir- 


•ales  and  techoieal  pledges,  but  were 
to  be  given  a  broader  signiBeance. 
And  it  also  holds  that  independently 
of  the  statute  tbe  decree  of  the  lower 
ftiart  was  correct  because  the  eieeu- 
tion  creditor  had  actual  or  construc- 
tive  notice   of   the   pledge. 

A  pledge  of  stock  bj  deliver;  of  the 
certificate,  with  notice  to  the  corpo- 
ration, paeaos  title  to  the  pledgee  aa 
agunat  an  eieeution  Bubsequently 
levied  upon  it  hy  a  creditor  of  the 
pledgor.  Alberton  v.  Conger,  78  111. 
App.  533. 

A  delivery  of  a  certificate  of  stock 
by  a  husband,  in  good  faith,  to  hia 
wife,  as  a,  gift  in  consideration  of 
marriage,  in  accordance  with  a  prom- 
ise made  her  before  her  marriage, 
gives  her  good  title  as  against  a  sub- 
sequent attachment  by  a  creditor  of 
her  husband,  although  the  stock  has 
not  been  transferred  on  the  corpOTste 
books,  where  she  has  attempted  to 
procure  a  transfer  and  the  fact  that 
it  was  not  made  was  due  to  the  delay 
or  neglect  of  the  company,  and  the 
creditor  knew  of  her  claim  as  owner 
before  bringing  suit.  Campbell  &  Zoll 
Co,  V.  Boss,  86  ni.  App.  356,  aft'd  1S7 
IIL  553,  58  N.  B.  5S8. 

Stock  belonging  to  a  married 
woman  but  standing  on  the  corporate 
books  in  the  name  of  her  husband  can- 
not b«  taken  nnder  execution  by  the 
husband's  creditors,  where  there  was 
DO  intent  to  defraud  them  and  they 
were  not  misled  to  their  prejudice  by 
her  act  in  permitting  the  stock  to 
stand  in  his  name.  Magerstadt  v. 
Bchaefer,  213  111.  351,  72  N.  E.  1063. 

The  burden  of  proof  of  a  bona  fide 
transfer  by  the  husband  to  the  wife 
may  rest  opon  the  wife,  under  such 
circumstances.  The  question  of  good 
faith  is  one  of  fact.  Uagsrstadt  v. 
Bchaefer,  213  111.  351,  72  N.  E.  1063. 

Before  the  enactment  of  the  statute 
&  jndgment   creditor   of  a  pledgor  of 

VI  Prlv.  Corp.— 25 


stock,  without  notice  of  the  pledge, 
was  entitled  to  preference  over  the 
pledgee,  where  there  was  no  transfer 
on  the  books.  People's  Bank  of 
Bloomington  v.  Gridley,  91  111.  457. 

HAct  IS86,  c.  287,  contained  such 
a  provision.  Morton  v.  Qrafflin,  SS 
Md.  545,  15  At).  2H,  13  Atl.  341. 

Prior  to  the  passage  of  this  act  the 
title  of  &  purchaser  without  notice  at 
a  sale  nnder  an  attachment  was  su- 
perior to  that  of  a  previous  pledgee. 
Noble  V.  Turner,  69  Ud.  519,  16  Atl. 
124. 

1  Ann.  Code,  1911,  art.  23,  |  71,  p. 
664,  provided  for  the  protection  of 
bona  fide  purchasers  or  pledgees  for 
value  without  notice. 

Act  ISSS,  c.  287,  containing  a  simi- 
lar provision  was  construed  and  ap- 
plied in  Morton  t.  Qrafflin,  68  2Cd. 
545,  15  AtL  298,  13  Atl.  341. 

The  Uniform  etock-  Transfer  Act 
has  since  been  adopted  in  this,  state. 
Laws  1910,  c.  73,  |  37,  p.  67. 

SI  Rev.  Codes  1907,  {  3855,  provides 
that  the  delivery  of  a  stock  certificate 
to  a  bona  fide  purchaser  or  pledgee  for 
value,  together  with  a  written  trans- 
fer of  the  same,  or  a  written  power 
of  attorney  to  ae!!,  assign  and  trans- 
fer the  same,  signed  by  the  owner  of 
the  certificate,  eball  be  a  sufficient  de- 
livery to  transfer  the  title  as  against 
the  creditors  of  the  transferrer  and 
subsequent   purchasers. 

U  The  statute  provides  that  the  de- 
livery of  the  certificate,  together  with 
a  written  transfer  of  the  same,  signed 
by  the  owner,  to  a  bona  flde  purchaser 
for  value,  shall  be  deemed  a  sufficient 
transfer  of  the  title  as  against  any 
creditor  of  the  transferrer  and  all 
other  persona  whosoever.  Comp. 
Laws  1907,  f  330. 

In  Barae  Livo-Stock  Co.  v.  Range 
Valley  Cattle  Co.,  16  Utah  59,  50  Pac. 
630,  it  was  held  that  an  unregistered 
transfer  was  good  u  against  a  jndg- 
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ginia,*'  West  Virginift,'*  Wyoming"  and  the  District  of  Cfrfumbia.*" 
It  was  also  held  to  be  the  rule  in  Massachusetts'^  in  construing 


ment  creditor  who  pQTchaaed  at  execu- 
tion sale,  where  he  had  full  knowledge 
of   the  transfer. 

M  Code  1904,  i  1105e  (59). 

HAnn.  Code  1913,  5  2870  {Acts 
1SS2,  e.  96).  Lipecomb 'a  Adm'r  v. 
Condon,  56  W.  Va.  416,  67  L.  R.  A. 
670,  107  Am.  St.  Eep.  938,  49  8.  E. 
392. 

The  statute  was  cited  in  Donnally 
V.  Heamdon,  41  W.  Va.  51B,  23  8. 
E.  646. 

« Comp.  St.  1910,  J  4754,  provides 
that  where  shares  have  been  pledged 
in  good  faith  and  the  certificates  de- 
livered to  the  pledgee,  they  shall  not 
be  liable  to  be  taken  on  execution 
against  the  pledgor,  except  for  tho 
excess  of  value  over  and  above  the 
sum  for  which  thej  were  pledged. 

M  Ann.  Code  1910,  i  829,  provides 
that  if  the  person  in  whose  name  the 
stock  stands  on  the  books  sba-U  in 
good  faith  sell,  pledge  or  otherwise 
dispose  of  bis  stock  to  another,  and 
deliver  to  him  the  certificates  with 
written  antbority  to  transfer  the  same 
on  the  corporate  books,  the  title  shall 
vest  in  the  latter  as  against  tbe  cred- 
itors of  the  former. 

57  St.  1903,  c.  423,  j  1,  provided  that 
the  delivery  of  a  certificate  of  stock 
by  the  person  najsed  as  tbe  stock- 
holder in  such  certificate  or  by  a  per- 
son intrusted  by  hiro  with  its  posaes- 
eiOD  for  any  purpose  to  a  bona  fide 
purchaser  or  pledgee  for  value,  with  a 
written  transfer  thereof,  or  a  written 
power  of  attorney  to  sell,  assign  or 
transfer  tbe  same,  signed  by  the  per- 
son named  as  stockholder  in  such  cer- 
tificate, shall  be  a  sufficient  delivery 
to  transfer  title  as  against  nil  persons. 

The  same  provision  in  respect  to 
the  transfer  of  stock  in  business  cor- 
porations is  found  in  St.  1903,  c.  437, 
1 28,   in   respect   to   the   transfer    of 


stock  in  railroad  companisB  in  St. 
1906,  c.  463,  part  II,  S41;  and  in  re- 
spect to  the  transfer  of  stock  in 
street  railway  companies  in  St.  190S, 
c.  463,  part  III,  |  22. 

"The  object  of  this  statute  was 
Dierely  to  protect  stock  so  transferred 
against  attachments  or  other  accru- 
ing claims  against  the  apparent  owner 
of  record.  It  was  not  intended  and 
cannot  operate  to  raise  the  title  of  a 
pledgee  into  an  absolute  ownership." 
Chase  V.  Boston,  193  Uass.  S22,  79 
N.  E.   736. 

St.  1884,  c.  229;  B.  L.  c.  109,  |  37, 
wbicb  was  repealed  by  c.  423,  j  2,  pro- 
vided that  the  delivery  of  a  stock  cer- 
tificate to  a  bona  fide  purchaser  or 
pledgee,  for  value,  together  with  a 
written  transfer  of  the  same,  or  a 
written  power  of  attorney  to  sell, 
assign  and  transfer  the  same,  signed 
by  the  owner  of  the  certificate,  shall 
be  a  sufficient  delivery  to  transfer  the 
title  as  against  all  parties.  Athol 
Sav.  Bank  v.  Bennett,  203  Mass.  480, 
89  N.  E.  632;  Clews  v.  Friedman,  182 
Mass.  555,  66  N.  E.  201;  Andrews  v. 
Worcester,  N.  &  R.  B.  Co.,  159  Mass. 
64,33  N.  E.  1109. 

Under  these  provisions  a  bona  fide 
purchaser  or  pledgee  took  a  good  title 
as  against  a  subsequent  attachment 
or  attempted  sale  on  execution  by  a 
creditor  of  the  transferrer,  though  tbe 
transfer  was  not  recorded  on  the  cor- 
porate books.  Parkhurst  v.  Almy,  222 
Mass.  27,  109  N.  E.  733;  Athol  Sav. 
Bank  v.  Bennett,  203  Uass.  480,  89 
N.  E,  632;  Clews  v.  Friedman,  182 
Mass.  555,  66  N.  E.  201;  Andrews  v. 
Worcester,  N.  ft  B.  B.  Co.,  159  Mass. 
64,  33  N.  k  1109. 

Where  a  father  lent  shares  of  stock 
to  his  son,  executing  a  transfer  of  the 
certificate  to  him,  and  the  son  took 
out  a  new  certificate  which  he  deliv- 
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a  statute  providing  that  the  delivery  of  the  stock  certificate  with 


ered  to  bia  father  with  &  power  of  at- 
torney signed  b;  him  in  blank  on  the 
back  thereof,  it  was  held  th&t  the 
father  was  a  bona  flde  purchaser  for 
value  within  the  meaning  of  the  stat- 
ute. Andrews  v.  Worcester,  N.  ft  B. 
B.  Cd^  159  Maaa.  64,  33  N.  £.  1109. 
St.  1881,  c.  302;  Pub.  Stats,  c,  105, 


might  be  made  subsequentlj,  unless 
be  recorded  bis  transfer  immedi- 
ately." Clews  V.  Friedman,  188  Mosa. 
555,  66  N.  £.  201. 

Prior  to  that  time  it  was  held  that 
the  statutes  requiring  registration  of 
transfers,  "taken  in  connection  with 
the  contemporaneous  statutes 


,    provided    that    no    transfer    of      authorizing    and    facilitating   the    at- 


stoek  should  ailect  the  title  or  rights 
of  an  attaching  creditor  until  it  was 
recorded  upon  tbe  books  of  the  cor- 
poration or  a  new  certificate  was  is- 
sned  to  the  transfereej  but  that  do 
such  transfer  should  defeat  the  title 
or  atfect  tbe  rights  of  the  vendee  it 
the  record  was  made  or  a  new  cer- 
tiBcate  was  issued  within  ten  days 
after  the  transfer  was  made.  Athol 
Sav.  Bank  v.  Bennett,  203  Uass.  480, 
89  N.  E.  632;  Clews  v.  Friedman,  182 
Mass.  555,  66  K.  E.  201;  Andrews  v. 
.  Worcester,  N.  &  E.  B.  Co.,  159  Mass. 
64,  33  N.  E.  1109. 

"Previously  to  the  fit,  1881,  c.  302, 
traosfere  of  shares  of  railroad  and 
manufacturing  corporations  and  of 
many  others,  could  not  be  made  effec- 
tual against  the  rights  of  subsequent 
attaching  creditors  anlesa  recorded 
on  tbe  books  of  tbe  corporation. 
Blauchard  v.  Dedham  Oastight  Co.,  12 
Gray  (Uass.)  213;  Hsber  v.  Essex 
Bank,  5  Cray  (Mass.)  373,  Pab.  Stats, 
c.  112, 1 56.  Except  in  reference  to  the 
small  nomber  of  eorporations  in  which 
there  was  no  provision  of  statute  or  of 
tbe  ebarter  requiring  a  transfer  to  be 
made  on  the  books  of  tbe  corporation 
(see  Boston  Muuc  Hall  Ase'n  v.  Cory, 
129  Maas.  43S)  a  creditor,  by  examin- 
ing the  books,  could  be  certain  to  ob- 
tain a  valid  attaebment  against  tbe 
owner  of  record.  No  purchaser  of 
stock  could  be  sure  that  bis  title  was 
good  against  possible  attachments 
without  an  examinatdon  of  tbe  books 
of  the  corporation,  nor  conld  he  be 
protected    against    attachments    that 


tachment  of  such  shares  by  creditors 
of  the  owner,  are  not  to  be  construed 
OS  intended  merely  for  tbe  conven- 
ience and  benefit  of  tbe  corporation, 
and  tbe  regulation  ot  ita  relations  to 
the  stockholders,  but  are  to  be  con- 
sidered as  in  the  nature  of  a  regis- 
try oet,  regulating  tbe  transfer  of  the 
stock  as  to  third  persons,  and  there- 
fore preventing  an  unrecorded  trans- 
fer from  taking  efFeet  against  a  cred- 
itor afterwards  attaching  the  shares 
without  notice  of  tbe  transfer.  Fisher 
V.  Essex  Bank,  5  Cray  373;  Blauch- 
ard V.  Dedbam  Gaslight  Co.,  12  Gray 
213;  Sibley  V.  Quinsigamond  Bank, 
133  Mass.  515,  521;  Central  National 
Bank  v.  WillUton,  138  Mass.  244." 
Bridgewater  Iron  Co.  v.  Lissberger, 
lis  tr.  S.  S,  29  li.  Ed.  557. 

But  even  then  a  transfer  for  a  val- 
uable consideration  was  valid  against 
a  subsequent  attachment  by  a  cred- 
itor having  knowledge  or  notice  of 
the  transfer.  Bridgewater  Iron  Co.  v. 
Lljwberger,  116  U.  8.  8,  29  L.  Ed,  SS7. 

In  Fisher  v.  Eesex  Bank,  5  Gray 
(Mass.)  373,  it  seema  to  have  been 
held  that  an  unregistered  transfer 
which  passes  an  equitable  title  only 
wUl  not  prevail  against  a  subsequent 
execution  or  attachment  by  a  cred- 
itor of  the  transferrer,  even  though 
the  creditor  may  have  notice  of  the 
transfer  before  levy  of  the  execution 
or  attaebment. 

In  Boston  Music  Hall  Ass'n  v.  Cory, 
129  Mass.  435,  it  was  held  that  an 
unregistered  transfer  was  valid  as 
against  a  aubsequent  attaching  credi- 
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a  written  transfer  of,  or  power  of  attorney  to  transfer,  the  same,  shall 
be  a  sufBeient  delivery  to  transfer  the  title  as  against  all  persons. 
Such  a  statute  was  so  construed  in  Wisconsin." 

The  same   will   doubtless   be   held   to  be   true    under    similar 
statutes  now  in  force  in  Maine,"  New  Hampshire  •*  and  Rhode  Is- 

»  The  present  statute  provides  that 
the  deliver;  of  a  certificate  of  stock 
to  d  bona  fide  puTchsser  or  pledgee 
for  value,  together  with  a  written 
traoBfer  of  the  same  or  a  written 
power  of  Bttornej  to  sell,  assign  and 
transfer  the  same,  signed  by  the  owner 
of  the  certificate,  shall  be  a  sufBcient 
delivery  to  transfer  the  title  against 
all  parties.  Bev.  St.  1903,  c.  47, 
i  34,  p.  440. 

Under  earlier  statutes  it  was  held 
that  no  transfer  of  stock  woald  ee- 
care  it  from  attachment  until  it  was 
entered  on  the  corporate  boob  a. 
Skowbegan  Bank  v.  Cutler,  49  Me. 
315;  Fiske  v.  Carr,  20  Ue.  301. 

60  Pub.  St.  1901,  e.  149,  t  14,  p.  477,  . 
provides  that  the  delivery  of  a  stock 
certificate  to  a  bona  fide  purchaser  or 
pledgee  for  value,  together  with  a 
written  transfer  or  a  deed  of  the  same, 
signed  by  the  owner  of  the  certificate, 
shall  be  a  sufBcient  delivery  to  trans- 
fer the  title  as  against  all  parties  ex- 
cept the   corporation. 

Prior  to  the  enactment  of  this  stat- 
ute it  was  held  that  an  unrecorded 
transfer  of  stock  in  a  dividend  paying 
corporation  was  ineffectual  to  pass  the 
title  as  against  attaching  creditors 
without  notice.  Bnt trick  v.  Nashua 
ft  L.  B.  B.,  62  U.  H.  413,  13  Am.  St. 
Eep.  578;  Scripture  v.  Francestown 
Soapstone  Co.,  50  N.  H.  571. 

But  the  rights  of  &  transferee  under 
an  unrecorded  transfer  were  held 
to  be  superior  to  those  of  an  attach- 
ing creditor  with  notice.  Beriptaro 
V.  Francestown  Soapstone  Co.,  SO  N. 
H.  571. 

Knowledge  of  the  president  of  the 
attaching  company  of  a  sale  of  bis 
own  stock  was  held  to  be  notice  to  the 


tor,  in  the  absence  of  an  express  pro- 
vision of  the  charter  or  statute  re- 
quiring a  transfer  on  the  books. 

In  Sargent  v.  Essex  Marine  By.  Cor- 
poration, 9  Pick.  (Mass.)  202,  and 
Dickinson  y.  Central  Nat.  Bank,  129 
Mass.  279,  37  Am.  Bep.  361,  it  was 
held  that  a  by-law  requiring  transfers 
of  stock  to  be  made  upon  the  books 
of  the  corporation,  where  there  is  no 
express  authority  therefor  in  the  char- 
ter or  general  law.  Is  to  be  construed 
as  intended  merely  for  the  protection 
of  the  corporation,  and  does  not  ren- 
der an  unregistered  transfer  ineffec- 
tual as  against  subsequent  attaching 
or  execution  creditors  of  the  trans- 
ferrer. 

The  Unifonn  Stock  Transfer  Act  is 
now  in  force  in  this  state. 

HSt.  180S,  i  1751,  provided  that 
the  delivery  of  a  stock  certificate  to 
a  bona  fide  purchaser  for  value,  to- 
gether with  a  written  transfer  of  the 
same  signed  by  the  owner  of  the  cer- 
tificate, his  attorney  or  legal  repre- 
sentative, should  be  a  snfiScient  de- 
livery to  transfer  the  title  as  against 
all  persons. 

Under  this  provision  It  was  held 
that  an  assignee  whose  assignment 
had  not  been  recorded  took  title  su- 
perior to  the  claim  of  a  creditor  of  the 
assignor  nnder  a  subsequent  attach- 
ment. Schwab  V.  Smith,  143  Wis. 
427,  128  N.  W,  78. 

Prior  to  the  enactment  of  this  stat- 
ute it  was  held  that  the  title  of  an 
execution  or  attaching  creditor  was 
superior.  In  le  Murphy,  51  Wia.  519, 
8  N.  W.  419. 

The  Uniform  Stock  Transfer  Act 
is  now  in  force  in  this  state.  St. 
1915,  fl7Sln. 
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land,'*  although  there  are,  apparently,  no  decisions  on  the  subject  in 
those  states  Eiince  the  adoption  of  the  statute,  and  in  some  of  them 
the  contrary  rule  obtained  before  the  statute  was  enacted. 

It  will  also  doubtless  be  held  to  be  true  under  the  provisions  of  the 
Uniform  Stock  Transfer  Act,  which  has  been  adopted  in  a  number  of 
states,  including  some  of  those  previously  mentioned." 

Under  a  statute  providing  that  no  transfer  shall  be  valid,  except 
as  between  the  parties,  until  it  is  entered  upon  the  corporate  boobs, 
it  has  been  held  that  such  an  entry  is  necessary  in  the  ease  of  an 
assignment  for  the  benefit  of  creditors  in  order  to  pass  the  title  as 
against  creditors  of  the  assignor." 

In  Connecticut  it  has  been  held  that  the  fact  that  stock  held  in 


compaDj  in  Seripturs  v.  Franceatoim 
Soapatone  Co.,  50  N.  H.  571. 

Bot  knowledge  of  a  director  of  ad 
attaching  corporate  creditor  waa  held 
not  to  be  notice  to  the  corporation 
where  he  took  no  part  in  cauaing  the 
attachment  to  be  made,  and  it  did 
not  appear  that  be  knew  of  it,  or  of 
the  indebtedneaa  on  which  it  was 
based.  Bnttrick  v.  Naebna  ft  L.  B. 
B.,  62  N.  H.  413,  13  Am.  8t.  Bep. 
578. 

«i  Gen.  Laws  1B09,  c.  213,  {  20,  p. 
714;  Gen.  Laws  1898,  c.  177,  {  20. 

Id  Lippitt  v.  American  Wood  Pa- 
per Co.,  15  B.  I.  141,  2  Am.  St.  Bep. 
886,  23  Atl.  in,  and  Beekwith  v.  Bnr- 
TOngh,  13  B.  I.  294,  the  question  of 
priority  was  referred  to  but  was  not 
decided. 

This  provision  merel}r  provides 
what  shall  be  a  sufficient  delivery  to 
transfer  title;  and  "is  not  to  be  con- 
stnied  as  defining,  varying  or  enlarg- 
iDg  agreements  or  relations  which 
may  have  been  entered  into  between 
owners  of  stock  and  others."  It  has 
no  bearing  on  the  question  whether  a 
given  transaction  is  an  absolute  trans- 
fer or  &  pledge.  United  Nat.  Bank 
v.  Tappan,  33  B.  I.  1,  79  Atl.  946. 

The  Uniform  Stock  Transfer  Act 
baa  been  adopted  in  this  state  since 
the  foregoing  decisions. 

n  Section  1  of  the  aet  provides  that 


title  to  a  certiflcate  and  to  the  shares 
represented  thereby  shall  be  trans- 
ferred only  by  delivery  of  the  cer- 
tiflcate indorsed  either  in  blank  or  to 
a  specifled  person  by*  the  person  ap- 
pearing by  the  certificate  to  be  the 
owner  of  the  shares  represented 
thereby,  or  by  delivery  of  4he  certifl- 
cate and  a  separate  document  contain- 
ing a  written  assignment  of  the  cer- 
tificate, or  a.  power  of  attorney  to  sell, 
BBsign  or  transfer  the  same  or  the 
shares  represented  thereby,  signed  by 
the  person  appearing  by  the  certificate 
to  be  the  owner  of  the  shares  repre- 
sented thereby,  and  that  such  assign- 
ment or  power  of  attorney  may  be 
either  in  blank  or  to  a  specifled  per- 
son. It  further  provides  that  its  pro- 
visions shall  be  applicable  although 
the  charter,  articles  of  incorporation 
or  by-laws  of  the  corporation,  and 
the  certiflcate  itself,  provide  that  the 
shares  represented  thereby  shall  be 
transferable  only  on  the  books  of  the 
corporation  or  shall  be  registered  by 
a  registrar  or  transferred  by  a  trans- 
fer agent. 

This  act  has  been  adopted  in  Louisi- 
ana, Maryland,  Massachusetts,  Mich- 
igan, New  Jersey,  New  York,  Ohio, 
Pennsylvania,  Rhode  Island,  Wiscon- 
sin and  Alaska. 

99  Lyndonville  Nat.  Bank  v.  Fol- 
eom,  7  N.  M.  611,  38  Pae.  253. 
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trust  stands  on  the  books  of  the  corporation  in  the  name  of  the  trustee 
individually  will  not  render  it  liable  to  attachment  by  his  creditors 
as  against  the  cestui  que  trust,  at  least  where  they  have  not  been  misled 
or  deceived  by  the  fact  that  the  stock  is  registered  in  the  name  of  the 
trustee,  or  where  they  have  knowledge  of  the  true  state  of  the  title.** 

§  3812.  —  Where  failure  to  register  is  fault  at  corporation.  As 
a  rule,  even  in  those  jurisdictions  in  which  it  is  held  that  an  unr^s- 
tered  transfer  does  not  prevent  a  subsequent  attachment  of  the  shares 
by  a  creditor  of  the  transferrer  with  notice  of  the  transfer,  an  unreg- 
istered transfer  will  prevail  as  against  a  subsequent  attachment  by 
the  corporation  for  a  debt  due  to  it  from  the  transferrer,  where  the 
parties  have  done  all  in  their  power  to  procure  a  transfer  on  the 
books,  and  the  failure  to  secure  registration  was  solely  the  fault  of 
the  corporation  or  its  officers  or  agents;"  And  this  is  particularly  true 

HMowiy  V.  Hawkins,  57  Conn.  453,      gage  or  pledge,  and  are  liable  to  at- 


18  Atl.  784.  Be*  also  New  York  Com- 
mercial Co.  T.  Francis,  S3  Fed.  769,  a 
Connecticut  case,  where  the  contest 
was  between  attaching  creditors  of 
the  trustee  and  attaching  creditois  of 
the  cestui  que  trust. 

«6  Weber  v,  Bullock,  19  Colo.  214, 
35  Pac.  183;  First  Nat.  Bant  of  Long- 
mont  V.  Hastings,  7  Colo.  App.  129, 
42  Pbc.  691;  Merchants'  Nat.  Bank  v. 
Richards,  6  Mo.  App.  454,  aU'd  74 
Mo.  77.  See  also  New  York  Commer. 
cial  Co.  V.  Francis,  83  Fed.  769. 

And  see  j  3809,  supra. 

A  court  of  equity  will  protect  the 
assignee  where  he  has  done  all  in  his 
power  to  comply  with  the  statute  and 
18  prevented  from  obtaining  a  transfer 
on  the  books  by  the  fault  of  others. 
Colt  V.  Ives,  31  Conn.  25,  81  Am.  Dec. 
161.  This  case  in  effect  overrules 
Northrop  v.  Newton  &  B.  Turnpike 
Co.,  3  Conn.  544. 

A  deposit  for  registration  is  clearly 
sufHcient  as  sgainut  a  subsequent  at- 
tachment or  execution,  if  by  the  char- 
ter or  statute  it  is  sufficient  to  pass 
the  legal  title.  Oxford  Turnpike  Co, 
V.  Bunnel,  6  Conn.  552. 

"Shares  in  the  stock  of  a  corpora- 
tion  are   the   subjects    of  sale,   mort- 


tachment  find  execution  like  other 
personal  property.  And  when  the 
question  is  between  a  vendee  and  an 
attaching  creditor  of  the  vendor,  as 
to  which  of  them  has  the  better  title, 
and  it  appears,  as  it  does  here,  that 
the  instrument  of  transfer  or  assign- 
ment was  executed  prior  in  point  of 
time  to  the  service  of  the  attachment, 
then,  if  the  vendee's  purchase  was 
made  in  good  faith  and  for  a  valuable 
consideration,  •  *  •  it  noald 
seem  that  in  equity  his  title  ought  to 
prevail,  provided  he  has  done  all  that 
the  law  requires  of  him,  and  all  that 
it  was  possible  for  him  to  do,  in  tak- 
ing such  possession  as  the  nature  of 
the  property  is  susceptible  of,"  Coll 
V.  Ives,  31  Conn.  35,  81  Am.  Dec.  16], 
Under  a  statute  making  the  valid- 
ity of  a  transfer  of  stock  dependent 
upon  the  entry  on  the  corporate  books 
within  sixty  days  after  transfer,  a 
transfer  must  be  entered  on  the  cor- 
porate books  in  order  to  be  deemed 
binding  as  against  execution  Credi- 
tors of  the  transferrer,  or  it  is  at  least 
incumbent  upon  the  transferee  to 
show  that  he  hail  done  all  possible  to 
conform  to  the  statute  and  that  fail- 
ure to  secure  record  on  the  corporate 
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where  the  corporation  itself  is  the  attaching  ereditor,"  since,  by 
wroii^rully  refusing  to  register  the  transfer  when  requested  it  waives 
the  re(|tiirement  of  registration,  and  will  not  be  permitted  to  derive 
any  advantage  from  its  own  wrong.*' 

§3813.  — Failure  to  r^riBter  trajufer  as  a  badge  of  trvad.  A 
sale  of  shares  of  stock  may,  like  a  sale  of  any  other  personal  property, 
,  be  void  as  to  attaching  or  execution  creditors  of  the  vendor  on  the 
ground  of  fraud,  and  retention  of  possession  of  the  shares  may,  as 
in  the  case  of  other  property,  be  evidence  of  fraud.  Upon  a  sale  of 
chattels,  there  must  be  a  substantia  change  of  possession  accompany- 
ing and  following  the  sale,  or  it  will,  unexplained,  be  conclusive  evi- 
dence of  a  fraudulent  secret  trust  for  the  benefit  of  the  vendor,  which 
will  render  the  sale  void  as  to  creditors.  Possession  being  the  usual 
indication  of  ownership  of  personal  property,  the  law  looks  upon  the 
purchaser's  neglect  to  take  and  hold  possession  of  the  property  pur- 
chased as  evidence  that  the  sale  was  fictitious,  and  therefore,  as  to 
the  vendor's  creditors,  treats  the  property  as  still  his,  notwithstand- 
ing the  sale.  This  principle  has  been  applied  to  sales  of  stock  in  cor- 
porations.   So  it  has  been  held  that  there  must  be  such  a  change  of 


bookfl  was  due  to  the  fault  of  tlie 
torpors  tioD.  lebell  v.  Qra^bill,  19 
Colo.  App.  608,  76  Pac.  550. 

Where,  at  the  time  of  an  nnresie- 
tered  pledge  of  stoch,  a  statute  pro- 
vides that  transf  era  shall  not  be  valid, 
except  as  between  the  parties,  Dnleea 
registered  on  the  books  of  the  cor- 
poration, the  invaliditj  of  the  pledge 
ae  against  the  pledgor's  creditors 'is 
□ot  affected  by  a  subsequent  am  end - 
Dient  of  the  statate  providing  that 
transfers  as  cell  ate  ral  secnrity  shall 
be  valid  after  not[ce  to  the  secretary 
of  the  corporation,  as  the  ameadmsat 
ifl  not  retroactive.  PerkiuB  v.  Lyons, 
111  Iowa  192,  82  N.  W.  486. 

The  assignee  mast  have  exhausted 
aU  reasonable  means  to  have  the 
transfer  recorded,  however.  A  mere 
request  to  make  the  transfer  has  been 
held  to  be  insufficient,  where  it  was 
made  in  the  corporation's  office  where 
the  boohe  were  kept,  and  the  secretary 
waa  willing  to  make  the  transfer  and 
tlia  assignee  could  have  procured  it 


to  be  made  while  he  was  present.  Per- 
kins V.  Lyons,  111  Iowa  192,  82  N.  W. 
485. 

A  mere  request  to  transfer  the  stock 
an  the  books  is  insufficient,  where  the 
statate  provides  that  shares  may  be 
transferred  by  an  iustrument  in  writ- 
ing which  shall  be  recorded,  and  no 
such  instrument  is  presented  for  rec- 
ord, and  no  request  made  to  record 
such  an  instrument.  Newell  v.  Willis- 
ton,  13S  Mass.  240. 

As  to  what  must  have  been  done 
towards  procuring  a  transfer  in  order 
to  render  this  rule  applicable,  see  also 
f  3S09,  Bttpra. 

MBobinson  T.  National  Bank,  9S 
N.  T.  637. 

If  the  corporation  itself  attaches 
the  stock  after  it  has  been  requested 
to  make  the  transfer,  it  cannot  defeat 
the  right  of  the  assignee  since  it  has 
notice  of  his  title.  Sargent  v.  Frank- 
lin Ins.  Co.,  S  Piek.  (Maes.)  90,  19 
Am.  Dec.  306. 

ST  See  13809,  supra. 
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possession  as  the  stock  is  susceptible  of,  and  that  if  a  statute  requires 
a  transfer  on  the  books  of  the  corporation,  failure  of  the  purchaser 
to  take  steps  to  procure  such  a  transfer  is  a  failure  to  take  such  an 
open  possession  of  the  stock  as  the  nature  of  the  property  requires, 
and  such  failure,  if  unexplained,  is  evidence  of  a  secret  trust  which 
renders  the  sale  fraudulent  and  void  as  against  an  attaching  or  execu- 
tion creditor  of  the  vendor."  Other  courts,  however,  have  held  that 
the  rule  regarding  retention  of  possession  by  the  vendor  relates  to 
tangible  personal  property  whose  ownership  is  indicated  by  physical 
possession,  and  not  to  stock;  ^  that  there  is  no  presumption  of  fraud 
from  the  mere  continuance  of  the  title  to  stock  on  the  books  of  the 
company  when  the  beneficial  title  is  elsewhere,'"  and  that  an  actual 


UMcFall  V.  Buckeje  Grangers' 
Warehouse  Abb'd,  122  Cal.  468,  68 
Am.  St.  Bep.  47,  55  Pac.  253;  Pinker- 
ton  V.  Manchester  &  L.  R.  B.,  42  N. 
H.  424. 

"In  the  absence  of  explanation,  a 
secret  trust  will  be  presumed." 
Scripture  t.  Francestown  Soapstone 
Co., -50  N.  H.  fi71. 

MQray  v.  Qraham,  87  Conn.  601, 
49  L.  R.  A.  (N.  S.)  1159,  89  Atl.  262. 
See  also  Lipscomb 's  Adm  'r  v.  Condon, 
56  W.  Va.  416,  67  Ll  R.  A.  670,  107 
Am.  St.  Sep.  938,  49  S.  E.  392. 

"The  actual  possession  and  nse*  of 
goods  is  a  matter  which  is  open  and 
visible  to  all  the  world,  and  being 
also  considered  prima  facie  evidence 
of  ownership,  it  has  therefore  not  only 
in  law,  but  likewise  in  the  common 
estimation  of  mankind,  been  supposed 
to  be  sufficient  to  give  such  possessor 
a  credit  in  bis  dealings  and  inter- 
course with  the  world  eqnal  to  the 
value  of  the  goods  so  held  and  used ; 
an<l  for  this  reason  it  has  been  held 
that  a  private  purchaser  of  goods, 
even  for  a  valuable  consideration,  who 
leaves  them  in  the  possession  of  the 
vendor,  no  matter  from  what  motive, 
whether  innocent  or  fraudulent,  shall 
not  be  permitted  afterwards  to  with- 
draw them  from  the  exeention-credi- 
tor  of  the  vendor.  Bnt  as  to  the 
stock,  it,  from  its  veiy  nature  is  in- 


capable of  such  poaaession  as  to  make 
it  known  or  notorious  who  has  the 
use  or  benefit  of  it,  and  thua  raise  a 
general  belief  in  regard  to  the  own- 
ership thereof;  even  its  eiiateneemay 
be  unknown,  excepting  comparatively 
to  but  few  persons.  The  only  evi- 
dence of  it  that  can  be  safely  trusted 
as  to  this,  is  the  books  of  the  bank 
or  the  corporation;  but  they  being  of 
a  private  nature  are  not  open  to  pub- 
lic inspection.  Hence  it  is,  that  the 
ownership  of  such  stock  though  held 
by  the  owner  in  his  own  name  on  the 
books  of  the  corporation,  is  not  sap- 
posed  to  have  given  him  a  general 
credit  with  the  world.  And  for  the 
same  reason,  if  held  by  another  In 
trust  for  him,  the  trustee  is  never 
supposed,  by  tesson  of  its  standing 
in  his  name  on  the  books  of  the  cor- 
poration, to  have  obtained  a  general 
credit  on  account  of  it.  It  ia  not, 
therefore,  to  appraiae  the  world  and 
prevent  it  from  giving  a  false  credit 
to  the  apparent  owner  of  the  stock 
that  the  transfer  thereof  is  required 
to  be  made  on  the  books  of  the  bank 
in  the  presence  of  one  of  its  officers." 
Com.  V.  Watmongh,  6  Whart,  (Pa.) 
117. 

TOOray  v.  Graham,  87  Conn.  601, 
49  L.  B.  A.  (N.  S.)  1159,  89  Atl.  262. 

"The  failure  to  record  the  convey- 
ance is  not  evidence  of  such  a  con* 
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transfer  I^  indorsement  and  delivery  of  the  stock  with  retention  of 
the  poBsesaion  thereof  by  the  transferee  is  sufficient  as  a^inst  credi- 
tors of  the  transferrer  even  though  the  stock  is  not  transferred  on  the 
books.''^  In  support  of  this  rule  it  has  been  said  that  the  registration 
of  stock  on  the  boohs  is  not  a  physical  transfer,  and  that  the  public  ' 
have  no  knowledge  of  sneh  registration,  although  under  certain  con- 
ditions stockholders  and  creditors  may  have.'"  If  the  title  to  the 
shares  passes  by  indorsement  and  delivery,  the  fact  that  they  remain 
in  the  name  of  the  vendor  on  the  corporate  books  is  not  a  sufficient 
reason  for  extending  credit  to  him  on  die  faith  of  his  ownership  of 


atrnetive  fr&nd  w  somatlmes  ariBeg 
from  the  poueuion  of  chattels  after 
the  property  h«8  been  parted  with," 
Coatinental  Na.t.  Bank  v.  Eliot  Nat. 
Bank,  7  Fed.  399. 

"The  aharea  are  not  in  the  pOBSes- 
tion  of  the  aesigDOr  merely  beeaiue 
they  stand  in  hia  name  on  the  books 
of  the  corporation,  and  a  bona  fide 
transfer  of  the  certiflcates  of  stock 
cannot  be  said  to  imply  a  secret 
trost."  Uerchants'  Nat.  Bank  v. 
BiehardB,  6  Ho.  App.  *5i,  aff'd  74 
Mo.  77. 

"Public  policy  may  have  required 
the  presnmption  of  fraud  to  arise 
from  the  mere  physical  possession  of 
ebattele;  it  does  not  require  sneh  a 
presumption  from  the  mere  continu- 
ance of  the  title  to  stock  on  the  books 
of  the  company  when  the  beneficial 
title  is  elsewhere."  Gray  T.  Qraham, 
S7  Conn.  601,  49  L.  B.  A.  (N.  6.)  1159, 
89  Atl.  202. 

Oolt  V.  Ives,  31  Conn.  25,  61  Am. 
Dee.  141,  apparently  lays  down  a  con- 
trary mie,  bnt,  if  it  does,  it  is  mere 
dietnm,  since  it  was  there  held  that  a 
faikre  to  procnre  a  transfer  on  the 
books  wu  exeosed  by  the  effort  of  the 
parties  to  procure  it  and  the  effort  of 
the  vendor  to  make  the  assignment  as 
netoiiotiB  sa  possible. 

71  Shares  of  stock  are  not  tan^ble 
property.  The  only  tangible  evidence 
of  the  property  represented  by  them 
is  the  certificate,  and   when  this  is 


delivered  the  etatnte  has  no  applica- 
tion. State  Banking  ft  Trust  Co.  v. 
Taylor,  25  8.  D.  977,  29  L.  E.  A.  (N. 
8.)   523,  127  N.  W.  G90. 

A  gift  of  stock  by  the  holder 
thereof  to  his  wife  was  held  to  be 
valid  onder  such  circumstances  as 
against  the  husband  'a  trustee  in  bank- 
ruptcy, who  sought  to  have  it  set 
aside  as  in  fraud  of  creditors,  though 
the  statute  provided  that  transfers  of 
personal  property  should  be  eonelu- 
sively  presumed  to  be  fraudulent  If 
not  accompanied  by  an  immediate  de- 
livery and  followed  by  an  actual  and 
continued  change  of  possession  of  the 
thing  transferred.  Harvey  v.  Stowe, 
219  Fed.  17,  aff'd  241  U.  a  199,  80  Ia 
Ed.  953.  In  this  case  it  was  farther 
held  that  the  donee's  continuity  of 
possession  was  not  broken,  within  the 
meaning  of  the  statute,  and  her  title 
was  not  affected,  by  the  fact  that  she 
twice  redelivered  the  stock  to  the 
donor  to  enable  him  to  vote  it,  etc., 
after  which  it  was  retransferred  to 

TSOray  v.  Oraham,  S7  Conn.  eOl, 
49  L.  R.  A.  ^N.  6.)  1159,  89  AtL  252. 

The  only  feature  of  a  stock  trans- 
fer that  resembles  a  physical  pos- 
session is  the  possession  of  the  stock 
certificate.  Gray  v.  Oraham,  87  Conn. 
601,  49  L.  B.  A.  (N.  B.)  1IS9,  89  Atl. 
852. 

n Merchants'  Nat.  Bank  v.  Rich- 
ards, 6  Uo.  App.  454,  aff'd  74  Mo.  77. 
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In  any  event  a  failure  to  have  a  transfer  re^tered  does  not  render 
it  fraudulent  as  to  the  creditors  of  the  transferrer  under  all  circum- 
stances. The  neglect  may  be  explained,  and  the  presumption  of  a 
secret  trust  rebutted.  If  a  good  reason  for  such  failure  J8  shown, 
it  will  be  excused,  as  in  the  case  of  a  sale  of  other  personal  property 
and  choses  in  action.  "The  ground  on  which  stock  sold  but  not 
legally  transferred  is  open  to  attachment  by  the  creditors  of  the 
vendor,  is  •  •  •  the  same  upon  which  personal  chattels  sold  but 
retained  in  the  possession  of  the  vendor  are  liable  to  attachment  by 
the  vendor's  creditors.  The  principle  in  such  case  is,  that  the  reten- 
tion of  possession  is  a  badge  of  fraud — that  is,  is  evidence  of  a  fraudu- 
lent secret  trust.  "  •  •  But  it  is  well  settled  that  this  retention 
of  possession  in  every  case  is  only  a  badge,  that  is,  is  evidence  of 
fraud,  to  be  regarded  as  conclusive  when  the  retention  of  possession 
is  voluntary  and  unnecessary.  "'*  It  follows  from  this  that,  where 
a  transferrer  of  stock  has  made  diligent  effort  to  have  his  transfer 
made  upon  the  books'  of  the  corporation,  and  on  failure  to  accom* 
plish  this  has  used  due  diligence  in  making  the  transfer  as  notorious 
as  possible,  his  retention  of  possession  is  excused,  and  the  transferee's 
equitable  title  is  good  as  against  subsequent  attaching  creditors  of 
the  transferrer.'* 

§  3814.  —  Unregistered  pledge  of  shares.  If  shares  have  not  been 
transferred  absolutely,  but  merely  pledged  as  security  for  a  debt,  and 


74  Colt  V.  Ivea,  31  Conn.  25,  81  Am. 
"Dec.  161.  And  see,  to  the  same  efFect, 
Weber  v,  Bullock,  19  Colo.  214,  35 
Pac.  1S3;  First  Nat.  Bank  of  Long- 
tnont  T.  HastingH,  7  Colo.  App.  129, 
42  Pac.  691. 

"The  eircumBtancea  of  aneh  reten- 
tion of  possesBion  may  be  explained. 
It  ia  tme  that,  In  the  absence  of  ex- 
planation, a  secret  trust  will  be  pre- 
sumed; but  when  an  eiplanation  is  of- 
fered, it  is  tor  the  jury  to  say,  under 
proper  instructions,  whether  the  ex- 
planation is  sufficient;  and  the  fact 
that  possession  was  so  retained,  is  for 
them  to  weigh  in  connection  ■mth  all 
other  eviileniie  bearing  upon  the  ac- 
tual character  and  complexion  of  the 
trsnanctiou  between  the  parties." 
Scripture  v.  Frances  town  Soapstone 
Co.,  50  N.  H.  571. 


i»  Colt  T.  Ivea,  31  Conn.  25,  81  Am. 
Dec.  161.  See  also  United  States  v. 
Vaughan,  3  Binney  (Pa.)  394,  5  Am. 
Dec.  375. 

And  see  |  3S12,  supra. 

"Upon  the  same  principle  that  the 
retention  of  the  pOBSession  of  chat- 
tels by  a  vendor  may  be  explained 
by  showing  that  a  delivery  waa  impoa- 
sible,  thereby  rebutting  any  Inference 
of  fraud,  the  failure  to  have  the  trans- 
fer made  upon  the  books  of  the  com- 
pany may  be  shown  to  be  without 
fanit  on  the  vendee's  part,  and  that 
such  failure  occurred  notwithstand- 
ing hJB  honest  but  ineffectual  effort 
to  comply  with  the  reqnirements  at 
the  statute."  Weber  v.  Bullock,  19 
Colo.  214,  35  Poe.  183. 
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the  transfer  has  not  been  registered,  the  rights  of  ezeention  or  attach- 
iD^  creditors  of  the  pledgor  as  against  the  pledgee  are  the  same  as  if 
the  transfer  bad  been  an  absolute  one,  as  explained  in  the  preceding 
sections."  The  attachment  or  execution,  however,  will  reach  any  sar- 
PIub  after  satisfaction  of  the  debt  for  which  the  shares  are  pledged, 
■^or  it  belongs  to  the  pledgor,"  unless  in  the  particular  jurisdiction 
%e  unregistered  transfer  vesta  the  legal  title  in  the  pledgee,^'  and  the 
Suitable  interest  or  right  of  the  pledgor  is  not  subject  to  attachment 
or  execution.''* 

gSSlS,  Effect  at  unregistered  transfen  as  against  pnrohaMn  or 
ptedgeei  Anna  apparent  mmen.  A  number  o£  courta  have  held  that 
a  provision  that  shares  of  stock  shall  be  transferable  only  on  the  books 
of  the  corporation  is  intended  for  the  protection  of  purchasers  and 
pledgees  of  shares,  as  well  as  for  the  protection  of  the  corporation  and 
persons  dealing  with  it,  and  that  a  bona  fide  purchaser  or  pledgee 
taking  from  one  who  appears  on  the  books  of  the  corporation  as  the 
owner  of  shares  acquires  a  good  title  as  against  a  prior  transferee  who 
has  failed  to  have  his  transfer  registered."  So  under  this  rule,  a  bona 
fide  purchaser  of  shares  at  a  sale  under  an  execution  against  one  who 
appears  as  owner  on  the  books  of  the  corporation  acquires  a  good  title 
as  against  a  prior  unregistered  transfer  of  which  be  has  no  notice.*^ 

f>See  13811  et  seq.,  inpra.  6S3;  Nsgtee  v.  Pacific  Wharf  Co.,  20 

rrVaiL    Ciae    v.    Mercbants'    Nat  Cal.  529. 

Bank,  4  Dak.  485,  33  N.  W.  8»7;  Ma-  Oolonulo.      Ironatoiifl   Pitcli    Co.   t. 

pleton  Bank  v.  Staudrod,  8  Idaho  740,  Equitable  Seeuritiea  Co.,  52  Colo.  868, 

«7  L.  B.  A.  656,  71  Fao.  119;  Norton  ISl  Pac.  174. 

T.  Noiton,  43  Ohio  St.  509,  3  N.  E.  EentackT.    Tint  Nat.  Bank  of  Lex- 

348;    Seeligion    ft   Co.    y.   Brown,    61  In^on   v.  Bowman,  168  Ej.   433,   182 

Ter.  114,     See  also  Maaurf  v.  Arkan-  6.  W.  MS;  Thurber  v.  Crump,  86  Ky, 

(as  Nat.  Bank,  93  Fed.  603,  i6T'g  on  408,  6  6.  W.  145;  Spalding  v.  Paine's 

other  gronndB  87  Fed.  381.  Adm'r,  81  Ky.  416,  5  Ky.  L.  Hep.  391. 

neee  S37SS,  enpra.  UcUgan.     Bough  v.  Breitung,  117 

nSee  13441,  supra.  Mich.  48,  75  N.  W.  147. 

MOaUfOinls.      Northweatem    Port-  K«w  Hampsbtra.     Bee  Scriptnre  v. 

land  Cement  Co.  v.  Atlantic  Portland  Francestown  Boapstone  Co.,  50  N.  H. 

Cement   Co.,    163   Pae.   47;     National  C71. ' 

Bank  «f  Pacific  v.  Western  Pac.  B.  K«w  Toik.-    New  York  ft  N.  H.  B. 

Co,  157  Cat  573,  27  L.  B.  A.  (N.  8.)  Co,  v.  Schuyler,  34  N.  Y.  30;  Cady  v. 

987,  21  Ann.  Caa.  1391,  108  Pae.  676;  Potter,  55  Barb.  463. 

^reekela  v.     Nevada  Bank   of  San  Sooth  OaroUna,    e«e  Fraeer  ft  Dill 

FraneiKO,  113  Cat.  272,  33   L.  B.  A.  v.  Charleston,  11  8.  C.  486. 

459,  54  Am.  St.  Bep.  348,  45  Pac.  329;  »  Williams  v.   MeehanicB'  Bank,   5 

Farmers'  Nat.  Gold  Bank  v,  Wilion,  Blatchf.  59,  Fed.  Cas.  No.  17,727;  We- 

08  KM.  600;  Peopla  v.  Elmore,  35  Cal.  tnmpka  Bridge  Co.  v.  Kidd,  134  Ala. 
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On  the  other  hand,  there  are  numerous  holdingg  to  the  effect  that  if  a 
purchaser  or  pledgee  from  the  registered  owner,"  or  a  purchaser  at 
an  attachment  or  execution  sale  of  the  stock  as  the  property  of  the 
registered  owner,"  has  notice  of  the  prior  unregistered  transfer,  he 


242,  27  Bo.  431;  West  Coast  Safety 
Fftneet  Go.  v.  WulH,  133  Cal.  315,  85 
Am.  St.  Bop.  171,  65  Pac.  622;  Farm- 
ers' Nat.  Gold  Bank  v.  Witaon,  5S  CaL 
600;  Winter  v.  Belmont  Min.  Co.,  53 
Cal.  428;  Naglee  v.  Pacific  Wharf  Co., 
20  Cal.  529. 

See  also  S3S11,  supra. 

UBes  Moines  Loan  ft  Trust  Co.  v. 
Bes  Moinen  Nat.  Bank,  97  Iowa  6B3, 
ee  N.  W.  914;  UsLj  V.  Cloland,  117 
Mieb.  45,  44  L.  B.  A.  163,  75  N.  W. 
129;  Newberry  v.  Detroit  Jc  L.  S.  Iron 
Mfg.  Co.,  17  Mkh.  141;  Scripture  v. 
Francestown  Soapstone  Co.,  50  N.  H. 
S7I;  George  B.  Barse  Live-Stock  Co. 
T.  Bange  Valley  Cattle  Co.,  16  Utah 
59,  50  Pae.  630. 

See  Hotchkiss  &  TTpBon  Co.  v.  Union 
Nat,  Bank,  68  Fed.  76,  couBtming  the 
Connecticut  st&tute  as  to  unregiB- 
tered  pledges;  National  Bank  of  Pa- 
cifle  V.  Western  Pac.  R.  Co.,  157  Cal. 
573,  27  L.  B.  A.  (N.  S.)  &87,  21  Ann. 
Cas.  1301,  108  Pac.  676;  Spreckels  v. 
Nevada  Bank  of  Ban  Francisco,  113 
Cal.  272,  33  L.  R.  A.  459,  54  Am.  St. 
Rep.  348,  45  Pac.  329. 

M  United  Stfttes.  Biidgewater  Iron 
Co.  T.  Liaaberger,  116  U.  S.  S,  2B  L. 
Ed.  557;  Masury  v.  Arkansas  Nat. 
Bank,  93  Fed.  603,  rev'g  87  Fed.  i 

AlAbama.      Selma    Bridge    Co. 
Harris,  132  Ala.  179,  31  So.  508;  We- 
tumpka  Bridge  Co.  t.  Eidd,  124  Ala. 
242,  27  So.  431. 

OaUfomiK.  National  Bank  of  Pa- 
cific V.  Western  Pac.  B.  Co.,  157  Cal. 
573,  27  L.  B.  A.  (N.  S.)  987,  21  Ann. 
Cas.  1391,  108  Pac.  676;  Blakeman 
V,  Puget  Sonnd  Iron  Co.,  72  Cal.  321, 
13  Pac.  873;  Farmera'  Nat.  Gold  Bank 
V.  Wilson,  58  Cal.  800;  Winter  t.  Bel- 
mont Min.  Co.,  53  Cal.  428;  People 
T.  Elmore,  35  Cal.  653;  Weston  v.  Bear 


River  ft  A.  Water  ft  Mining  Co.,  6  CaL 
425. 

Dakota.  Van  Cise  t.  Merchants' 
Nat.  Bank,  4  Dak.  485,  33  N.  W.  897. 

Indiana.  Boone  v.  Van  Gorder,  164 
Ind.  490,  108  Am.  St.  Rep.  314,  74 
N.  E.  4. 

Uaasacllnsetts.  Bridgewatcr  Iron 
Co.  V.  LiBsberger,  116  U.  S.  8,  29  L. 
Ed.  557,  holding  that  this  is  true  un- 
der the  MssaachnsettB  statute  as  eon- 
straed  by  the  courts  of  that  state. 

Hlcblgao.  May  v.  Cleland,  117 
Mich.  45,  44  L.  R.  A.  183,  75  N.  W. 
129;  Newberry  v.  Detroit  &  L.  S.  Iron 
Mfg.  Co.,  17  Mich.  141. 

Uinnesota.  Lund  v.  Wheaton 
Boiler  Mill  Co.,  50  Minn.  38,  36  Am. 
et.  Rep.  623,  52  N.  W.  268. 

MlssOTUl.  McClintock  v.  Central 
Bank  of  Kansas  City,  120  Mo.  127, 
24  a.  W.  1052;  Wilson  v.  St.  Lonia  ft 
S.  F.  Rj.  Co.,  108  Mo.  588,  32  Am. 
St.  Rep.  624,  18  8.  W  288;  Merchants' 
Nat.  Bank  v.  Richards,  6  Mo.  App. 
454,  aff'd  74  Mo.  77.  See  also  Selig- 
man  v.  St.  Louis  ft  S.  F.  R.  Co.,  22 
Fed.  39. 

New  Jener-  Rogers,  Eetchum  ft 
Grosvenor  v.  New  Jersey  Ins.  Co.,  8 
N.  J.  Bq.  167. 

Utah.  Barse  Live-Stock  Co.  v. 
Range  Valley  Cattle  Co.,  16  Utah  59, 
50  Pac.  630. 

WaaUngton.  Port  Townsend  Nat. 
Bank  v.  Port  Townsend  Gas  ft  Fuel 
Co.,  6  Wash.  597,  34  Pac.  135. 

The  transferee  whose  transfer  Is 
not  registered  has  no  right  to  enjoin 
the  ezecntion  sale  under  such  cireum- 
stances  since  the  levy  in  question  is 
not  illegal  or  wrongful.  And  espe- 
cially is  this  true  where  it  does  not  ap- 
pear that  the  stock  is  of  any  pecnliar 
value   or   iub  to  Um,  m   that   the 
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acqnireB  no  title  as  against  the  tranaferee,  whether  the  onregistered 
transfer  be  regarded  as  passing  the  legal  title,  or  merely  an  equitable 
title  88  between  the  parties. 

In  some  jurisdictions  the  r^hts  of  an  unregistered  transferee  are 
snperior  to  those  of  a  purchaser  at  an  execution  or  attachment  sale 
even  though  the  latter  has  no  notice  of  the  transfer ;  **  while  in  others 
the  rights  of  such  a  purchaser  are  superior  even  though  he  has  notice 
of  the  prior  uor^stered  transfer." 

It  has  been  held  that  where  the  stock  certificates  are  not  delivered 
to  a  purchaser,  he  is  thereby  bound  to  take  notice  of  a  previous  trans- 
fer.** So  it  has  been  held  that  the  rights  of  a  mortgagee  of  stock  to 
whom  the  certificates  have  not  been  delivered  are  subordinate  to  those 
of  a  subsequent  bona  fide  purchaser  for  value  to  whom  the  stock  has 
been  transferred  on  the  books,  or  to  whom  the  certificates,  pn^erly 
indorsed,  have  been  delivered  by  the  owner.*' 

In  a  number  of  states  it  is  provided  by  statute  that  the  delivery  of 
a  stock  certificate  with  a  written  transfer  of,  or  power  of  attorney  to 
transfer,  the  same,  shall  be  a  sufficient  delivery  to  transfer  the  title  as 
against  all  persons,**  or  as  against  subsequent  purchasers  from  the 

tbreatened  sale  will  cause  liim  any 
great  or  irreparable  damage.  Boone 
V.  Van  Gorder,  164  Ind.  499,  108  Am. 
St.  Rep.  314,  74  N.  E.  4. 

6ee  also  |  3811,  Bapia. 

•*Ploatroy  »*  William  B.  Corby 
Coal  Co.,  80  N.  J.  Eq.  547,  85  Atl. 
S78;  Beltly  v.  Abeeeon  Land  Co.,  75 
N-  J.  Eq.  71,  71  Atl.  248. 

Thia  is  true  in  respect  to  abareo  of 
stock  of  national  banks.  Hazard  v. 
National  Exch.  Bank  of  Newport,  S6 
Fed.  94. 

Bfie  alao  S3811,  mipra. 

WHair  v.  Burnell,  lOS  Fed.  ZStJt, 
holding  that  this  is  true  under  the 
Iowa  statute  ca  construed  by  the 
courts  of  that  state. 

See  also  |  3811,  supra. 

■•Baldwin  v.  Canfield,  2S  Uinn.  43, 
1  N.  W.  261,  276. 

.  tT  Spalding  V.  Paine 's  Adm'r,  81 
Ey.  416,  G  Ey.  L.  Bep.  391. 

■>In  Louisiana,  under  the  Act  of 
1852,  nothing  more  was  required  to 
perfect  a  contract  of  pledge  than  tbe 
deliveiy  of  th«   certificate,  and   the 


rights  of  a  pledgee  to  whom  the  cer- 
tificate bad  been  delivered  were  su- 
perior to  the  title  of  a  purchaser  at 
«xe<niUon  sale.  Baiib  v.  Crescent 
City  Live-Stock  Landing  &  Slangh- 
ter-Houae  Co.,  30  La.  Ann.  1378.  See 
also  Friedlander  v.  Crescent  City 
Live-Stock  L.  A  B.  E.  Co.,  31  La.  Ann. 
523. 

Tbe  Uniform  Stock  Transfer  Act  Is 
now  in  force  in  thia  atate. 

Wisconsin  St.  1898,  j  1751,  so  pro- 
vided. Schwab  V.  Smith,  143  Wia. 
427,  128  N.  W.  78. 

Under  a  former  statute  providing 
that  no  transfer  should  be  valid  ex- 
cept aa  between  the  parties  until  en- 
tered on  the  corporate  books,  it  was 
held  that  an  unre^stered  transfer 
was  invalid  as  against  aabseqaeat 
bona  fide  parchaaers  from  the  trans- 
ferrer. In  re  Murphy,  51  Wia.  519,  8 
N.  W.  419. 

The  Uniform  Stock  Transfer  Act  is 
now  in  force  in  this  atate. 

Many  statutes  of  this  character 
have  been  disensaed  at  length  in  oon- 
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registered  owner."  And  it  is  sometimes  provided  that  no  pledge  of 
stock  shall  be  effectual  against  any  person  but  the  pledgor  and  his 
executors  or  administrators  unless  consummated  by  an  actual  transfer 
of  the  stock  to  the  name  of  the  pledgee,  or  unless  a  copy  of  the  power 
of  attorney  for  the  transfer  is  filed  with  one  of  certain  designated 
officers  of  the  company.**  The  Uniform  Stock  Transfer  Act  provides 
that  title  to  a  certificate  and  to  the  stock  represented  thereby  may  be 
transferred  by  indorsement  and  delivery  of  the  certificate,  or  by  deliv- 
ery of  the  certificate  and  a  separate  document  containing  a  written 
assignment  of  the  certificate  or  a  power  of  attorney  to  sell,  assign  or 
transfer  the  same  or  the  shares  represented  thereby,  and  also  that 
the  title  of  a  transferee  of  a  certificate  under  a  power  of  attorney 
or  assignment  not  written  upon  the  certificate,  or  of  any  person  claim- 
ing under  him,  shall  cease  and  determine  if,  at  any  time  prior  to  the 
surrender  of  the  certificate  to  the  corporation,  another  person,  for 
value  in  good  faith  and  without  notice  of  the  prior  transfer,  shall 
purchase  and  obtain  delivery  of  the  certificate  with  the  indorsement, 
of  the  person  appearing  by  the  certificate  to  be  the  owner  thereof,  or 
with  the  written  assignment  or  power  of  attorney  of  such  person 
thou(^  contained  in  a  separate  document.*^ 

xxm.  rbpusaij  to  recognize  and  register  transfers 

§  3816.  Bight  to  transfer  and  duty  to  make  it.  A  transferee  of 
shares  ordinarily  has  the  right  to  have  them  transferred  into  his 
name  on  the  books  of  the  company,  and  a  new  certificate  issued  to 
him,"  and  this  right  generally  extends  to  purchasers  at  execution 


sidering  the  effect  of  an  unregistered 
transfer  as  against  ereditors  of  the 
transferrer.     See  |  38H,  supra. 

•SDonnally  v,  Heamdon,  41  W,  Va. 
519,  23  8.  E.  646. 

See  also  1  3S11,  supra. 

WConn.  Oen.  St.  1S8T,  11924.  The 
purpose  of  the  statDte  is  to  prO' 
test  subsequent  purchasers  and  per- 
sous  who  subsequently  acquire  liens  on 
the  stock  mthout  notice  of  the  prior 
pledge,  and  it  does  not  operate  to  pro- 
Wt  snbsequent  purchasers  or  lien 
holders  who  have  such  notice.  Hotch- 
kias  A  Upson  Co.  t.  Union  Nat.  Bank, 
88  Fed.  76. 

»1  See  It  1  and  i  of  the  act.  This 
act  is  in  force  in  Louisiana,  Maryland, 


MassacImsettB,  Michigan,  New  Jer- 
sey, New  York,  Ohio,  Pennsylvania, 
Rhode  Island,  Wisconsin  and  Alaska. 

98  United  States.  O'Neil  v.  Wol- 
cott  Min.  Co.,  174  Fed.  527,  27  U  B. 
A,   (N.  S.)   200. 

Alabama.  Wetumpka  Bridge  Co.  v. 
Kidd,  124  Ala.  242,  27  So.  431; 
Thompson  v.  Hudgins,  116  Ala.  &3,  22 
So.  632. 

Aifeauaae.  Bankers'  Trust  Co.  of 
6t.  Louis  V.  McCloy,  109  Ark.  160,  47 
li.  B.  A.  (N.  S.)  333,  159  S,  W.  205. 

Oeorgla.  Thornton  v.  Martin,  116 
Ga.  115,  42  S.  E.  348;  Hilton  v.  Syl- 
vania  &  G.  K.  Co.,  8  Ga.  App.  10,  6S 
e.  B.  746. 

Indiana.    Boone  v.  Tan  Oorder,  IM 
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Ind.  499,  108  Am.  St.  Bep.  314,  74 
N.  E.  4. 

Kaoau,  Cnip  v.  Mulvane,  66  Ean. 
143,  71  Pac.  273. 

IionltlMiK.  Eiienhaner  v.  New  Or- 
leans Cotton  Exchange,  140  La.  574,  73 


Beal  Bstate  TniBt  Co.  t. 
Bird,  90  Kd.  229,  44  Atl.  1048. 

MiBMchnaetta.  Bond  v.  Mt.  Hope 
Iron  Co.,  99  Mass.  505,  97  Am.  Dee. 
49;  Sargent  v.  Franklin  Ina.  Co.,  8 
Pick.  90,  19  Am.  Deo.  306. 

Ifiasonil.  Sena  v.  TJnion  Premium 
Si  Mercantile  Co.,  115  Mo.  App.  685, 
92  S.  W.  S07;  Crenshaw  v.  Colombian 
Min.  Co.,  110  Mo.  App.  355,  86  S.  W. 
260. 

Knr  Hampahln.  WeHtminster  Nat. 
Bank  v.  New  England  Electrical 
Works,  73  N.  H.  465,  3  L.  B.  A.  (N.  8.) 
551,  111  Am.  St.  Bep.  637,  62  Atl.  971; 
Hill  V.  Pine  Biver  Bank,  4S  N.  H. 
300. 

OkUlUMiM.  First  Nat.  Bank  of  Sul- 
phni  Springs  t.  Stribling,  16  Okla. 
41,  88  Pac.  512. 

FeoiUTlTaaU.  Com.  r.  Camp,  102 
AtL  205. 

UtalL  Uundt  v.  Commercial  Nat. 
Bank  of  Ogden,  35  Utah  SO,  136  Am. 
St.  Bep.  1023,  S9  Pac.  154. 

WMUnxton.  See  Lacaff  t.  Dutch 
Miller  Mining  t  Smelting  Co.,  31 
Wash.  566,  72  Pac.  112. 

This  ia'true  where  each  certificate 
states  that  it  is  transferable  only  on 
the  books,  although  there  is  no  pro- 
vision on  the  subject  in  ths  charter  or 
by-laws.  Hilton  v,  Bylvania  Si  G. 
B.  Co.,  8  Oa.  App.  10,  S8  S.  E.  746. 

One  who  presents  the  certificate 
with  a  proper  assignment  duly  signed 
by  the  person  to  whom  it  was  issued 
by  the  corporation  has  at  least  the 
prima  facie  legal  right  to  have  tho 
stock  transferred  to  him  on  the  cor- 
porate books  BO  that  he  may  enjoy  the 

6385 


full  benefits  of  a  stockholder  of  rec 
ord.  Unndt  t.  Commercial  Nat.  Bank 
of  Ogden,  35  Utah  90, 136  Am.St.  Bep. 
1023,  99  Pac.  454. 

"A  request  by  the  vendor  and  pur- 
chaser of  stock  (or  its  transfer  npon 
the  books  of  the  corporation  as  effsc' 
tually  imposes  the  duty  upon  the  eor' 
poration  to  transfer  it  when  it  is 
made  in  the  performance  of  a 
tract  of  sale  whoee  eompletioa  is 
ditioned  by  the  transfer  as  when  it  is 
the  result  of  a  completed  sale." 
O'Neil  V.  Woleott  Min.  Co.,  174  Fed. 
527,  37  L.  B.  A.  (N.  S.)  200.  See  also 
State  V.  Mclver,  2  &  0.  25. 

The  transferee  may  demand  a 
transfor  on  the  books,  and  is  not 
limited  as  to  the  time  within  which 
he  may  do  so.  First  Nat.  Bank  of 
Sulphur  Springs  v.  Stribling,  16  Okla. 
41,  86  Pac.  512. 

The  officers  of  the  company  are 
bound  to  make  the  transfer  at  any 
time  whenever  the  cert Iflc ate,  prop- 
erly indorsed,  is  delivered  to  them  for 
that  pnrpose  and  no  lapse  of  time  will 
protect  them  from  the  consequences 
of  a  refusal  to  do  so.  Barker  v.  Mon- 
tana Qold,  Silver,  Platinum  k  Tel- 
lurium Min.  Co.,  35  Mont.  351,  89 
Pac.  80. 

See  also  cases  eited  in  If  3817-3822, 


infra. 
nWetumpka  Bridge  Co.  v.  Eidd, 

124  Ala.  242,  27  So.  431;  West  Coast 
Safety  Faucet  Co.  v.  Wnlff,  133  Cal. 
315,  85  Am.  St.  Eep.  171,  65  Pac.  622; 
Memphis  Appeal  Pub.  Co.  v.  Pike,  9 
Heisk.  (Tenn.)  697. 

Mtjnder  the  laws  of  California,  an 
executor  may  have  shares  of  stock  of 
bis  decedent  traneferred  to  his  name 
as  executor.  London,  P.  &  A.  Bank, 
Ltd.  V.  Aronstein,  117  Fed.  601,  cer- 
tiorari denied  187  U.  S.  641,  47  L. 
Ed.  345  (mem.  dec). 
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whom  certificates  have  been  assigned  by  an  execntor.**  And  it  has 
been  held  that  it  exists  although  the  stock  is  transferred  while  the 
corporation  is  in  process  of  liquidation  in  insolvency  proceedings.*^ 

The  right  is  a  contractual  one.  The  corporation  in  effect  agrees  to 
make  the  transfer  to  a  bona  fide  transferee  on  demand  and  presenta- 
tion of  the  certificate.  And  having  represented  to  its  stockholders  and 
to  all  who  may  desire  to  purchase  its  stock  that  it  will  invest  the  pur- 
chasers thereof  with  all  the  rights  of  stockholders  by  making  a  record 
on  its  books  of  the  fact  of  each  sale  as  made,  it  would  be  highly  in- 
equitable to  permit  it  to  repudiate  the  same  to  the  prejudice  of  inno- 
cent purchasers."  It  is  a  valuable  right,  and  constitutes  in  a  very 
material  sense  a  part  of  the  consideration  for  a  vendee's  purchase  of 
stock."  "Without  such  a  right  enforceable  in  the  courts  of  law,  the 
sale  of  stocks  would  he  injuriously  hampered,  resulting  in  much  com- 
mercial and  industrial  inconvenience  and  embarrassment"" 

There  is  a  corresponding  duty  on  the  part  of  the  corporation  to 
make  or  permit  a  transfer  on  its  books,  and  to  issue  a  new  certificate 
to  the  transferee.'    And  if  it  refuses  to  make  such  a  transfer  without 


M  Haebler  v.  John  Eichlet  Brewing 
Co.,  25  N.  Y.  MiBC.  576,  55  N.  T.  Supp, 
1071. 

M  People  V.  California  Safe  Deposit 
ft  Trust  Co.,  18  CsJ.  App.  732,  124 
Pae.  558. 

A  proceeding  to  eompel  a  transfer 
may  properly  be  brought  against  the 
corporation  and  its  receiver  nnder  such 
( ircumstanceB,  where  it  is  alleged  that 
the  receiver  has  poBseasion  of  the  cor- 
porate books  and  papei'S,  and  refuses 
to  allow  the  transferee  or  the  corpora- 
tion to  register  the  transfer.  The  di- 
rectors need  not  be  made  parties, 
since  if  the  receiver  is  required  hy 
order  of  court  to  enter  the  trans- 
feree's name  in  the  stock  book,  it  will 
follow  that  that  act  will  be  performed 
by  those  officers  upon  whom  the  duty 
rests.  People  v.  California  Safe  De- 
pOBit  &  Trust  Co.,  18  Chi.  App.  732, 
124  Pac.  65S. 

•7  Westminster  Nat.  Bank  v.  New 
England  Electrical  Works,  73  N.  U. 
465,  3  L.  K.  A.  (N.  S.)  551, 11]  Am.  St. 
Bep.  637,  62  Atl.  971. 

H  Westminster  Nat.  Bank  v.  New 


England  Eleetrical  Works,  73  N.  H. 
465,  3  L.  B.  A.  (N.  S.)  551,  111  Am. 
St.  Bep.  637,  62  Atl.  971. 

W  Westminster  Nat.  Bank  v.  New 
England  Electrical  Works,  73  N.  H. 
465,  3  L,  R.  A.  (N.  S.)  531,  111  Am. 
St,  Rep.  637,  62  At!.  871. 

1  United  States.  Jahnston  v.  LaAin, 
103  V.  8.  800,  26  L.  Ed.  532,  aff'g  5 
Dill.  65,  Fed.  Gas.  No.  7,393;  O'Neil  v. 
Wolcott  Min.  Co.,  174  Fed.  527,  27 
L.  B.  A.  (N.  S.)  200. 

Alabama.  Thompson  v.  Hudgins, 
116  Ala.   9.3,  22  So.  632. 

AAauaas.  Bankers'  Trust  Co.  of  St. 
Louis  V.  McCloy,  109  Ark.  160,  47  L. 
R.  A.  (N.  S.)  333,  159  6.  W.  205. 

California.  Ellsworth  v.  National 
Home  &  Town  Builders,  33  Cal.  App. 
1,  164  Pac.  14. 

OaorgU.  Hilton  v.  Sylvania  k  O.  B. 
Co.,  8  Ga.  App,  10,  68  8.  E.  746. 

Illinois.  Kjellman  v.  Scandia  Fish 
Co.,  128  III.  App.  544;  Smith  v.  Auto- 
matic Photographic  Co.,  118  III.  App. 
649. 

EansM.     Madison    Bank    v.    Price, 
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frood  cause,'  it  may  be  compellel  to  do  so  by  a  court  of  ctiuity  in  a 
suit  instituted  for  that'  purpose,'  or,  in  some  jurisdictions,  by  manda- 
rans,*  or  the  transferee  may  maintain  an  action  at  law  against  it  for 
damages." 

§  3817.  Bemedies  for  refiual  to  transfer— Suit  in  equity  to  cconpel 
transfer.  There  are  acme  cases  in  which  it  has  been  held  that  a  suit 
in  equity  will  not  lie  to  compel  a  corporation  to  register  a  transfer  on 
its  bo(^  and  issue  a  new  certificate  to  the  transferee,  on  the  ground 
that  there  is  an  adequate  remedy  at  law  by  an  action  to  recover  dam- 


UallM.  Dennett  v.  Acme  Mfg.  Co., 
106  Me.  476,  76  Atl.  922. 

HurUud.  Real  Eitate  Trast  Co. 
V.  Bird,  90  Md.  229,  44  Atl.  104S. 

MmaudniMtta.  Crocker  v.  Old  Col- 
ooy  B.  Co.,  137  MasB.  417;  Sargent  v. 
FtaDklin  Idb.  Co.,  S  Pick.  90,  19  Am. 
Dec,  306. 

UontaJUk.  Barker  v.  Montana  Gold, 
Sliver,  Platinum  &  Tellurium  Min. 
Co.,  35  Mont.  351,  89  Pac.  66. 

New  Hampaliln,  Weatminster  Nat. 
Bank  V.  New  England  Electrical 
Works,  73  N.  H.  465,  3  L.  E.  A.  (N. 
S.)  551,  111  Am.  St.  Rep.  637,  «2  Atl. 
871;  Hill  V.  Pine  River  Bank,  45  N. 
H.  300. 

ITnr  Toik.  Simpson  v.  Jersey  City 
Cootraeting  Co.,  163  N.  Y.  193,  55  L. 
B.  A.  796,  58  N.  B.  896,  aff'g  47  App. 
Div.  17,  61  N.  Y.  Siipp.  1033;  Hawes 
V.  Qas  Consumers'  Ben.  Co.,  36  N.  Y. 
St.  Rep.  48,  12  N.  T.  Supp.  924,  rev'g 
!)  X.  Y.  Snpp.  4fl0. 

Pnms7lTaiil&.  Com.  v.  Camp,  102 
Atl.  205. 


Bbode  IBlHid.  Bowe  v.  Border  City 
Gametting  Co.,  101  Atl.  223. 

Tumenee.  Memphis  Appeal  Pub. 
Co.  V.  Pike,  9  Heisk.  697. 

Utah.  Mundt  V.  Commercial  Nat. 
Bank  of  Ogden,  35  Utah  90,  136  Am. 
St.  Rep.   1023,  99   Pac.   464. 

The  corporation  has  no  right,  ez- 
'cpt  for  good  cai  se,  to  refuBe  to  trans- 
fer the  stock  on  its  books  and  by  such 
lefnsal  deprive  the  assignee  of  his 
rights   aa    a  stockholder.     Mundt   v. 

6.187 
VI  Priv.  Corp. — 26 


Commercial  Nat.  Bank  of  Ogden,  35 
Utah  90,  136  Am.  St.  Rep.  1023,  S9 
Pac.  454. 

The  duty  to  make  the  transfer  is 
enjoined  by  statute  and  is  purely  min- 
isterial. Madison  Bank  v.  Price,  79 
Kan.  289,  100  Pac.  280;  Mundt  v. 
Commercial  Nat.  Bank  of  Ogden,  35 
Utah  90,  136  Am.  St.  Rep.  1023,  99 
Pac.  454. 

The  managing  agents  of  a  corpora- 
tion have  no  discretionary  power  ts 
refuse  to  register  a  proposed  transfer. 
Simpson  V.  Jersey  City  Contracting 
Co.,  165  N.  Y.  193,  55  L.  R.  A.  796, 
58  N.  E.  896,  aff'g  47  N.  Y.  App.  Div. 
IT,  61  N.  Y.  Supp.  1033. 

The  statutes  of  Tennessee  make  it 
the  duty  of  the  corporation  to  trans- 
fer stock  sold  under  execution.  It  is 
a  plain  ministerial  duty  that  is  im- 
posed, and  the  corporation  has  nn 
discretion  in  the  matter.  Memphis 
Appeal  Pub.  Co.  v.  Pike,  9  Heisk. 
(Tenn.)  697. 

No  lapse  of  time  will  protect  the 
officers  against  the  consequences  of  a 
refusal  to  make  the  transfer.  Barker 
V.  Montana  Gold,  Silver,  Platinuni  & 
Tellurium  Min.  Co.,  35  Mont.  351,  89 
Pac,  66. 

See  also  cases  cited  in  the  following 
sections. 

>  See  i  3823  et  seq.,  infra. 

"See  il3817,  infra. 

48ee   )|3S18.   infra. 

»See  13319,  infra. 


d  by  Google 


§  3817] 


Pbivatb  Cobporations 


[Ch.56 


ages  for  its  refusal  to  recognize  and  make  the  transfer.'  This  view, 
however,  is  contrary  to  the  overwhelming  weight  of  authority.  An 
action  for  damages  does  not  always  afford  an  adequate  remedy  for 
refusal  of  a  corporation  to  recognize  a  person  as  a  stockholder,  and  it 
is  well  settled,  therefore,  that  if  a  corporation  wrongfully  refuses  to 
recognize  and  register  a  valid  transfer  of  stock,  and  issue  a  new  cer- 
tificate to  the  transferee,  he  may  maintain  a  bill  in  equity  to  compel 
it  to  do  80.^  And  especially  is  this  tme  "when  the  real  and  prospective 


■  See  Cooper  v,  DiBmal  Swamp  Ca- 
nal Co.,  6  N.  C.  IflS. 

T  United  States.  Cecil  Nat.  Bask 
V.  Watsontown  Bank,  105  U.  8.  217, 
26  L.  Ed.  1039;  Uechatiics'  Bank  of 
Alexandria  v.  Seton,  1  Pet.  299,  7  L. 
Ed.  152;  Jesflup  v.  Chicago  &  N.  W. 
Ry.  Co.,  188  Fed.  931';  O'NeU  v.  Wol- 
cott  Min.  Co.,  174  Fed.  527,  27  L.  B. 
A.  (N.  8.)  200;  Gould  v.  Head,  41 
Fea.  240;  Wilson  v.  Atlantic  &  St.  L. 
R.  Co.,  2  Fad.  459;  Hubbard  v.  Bank 
of  United  States,  5  Bunt  Met.  Mag. 
75,  Fed.  CaB.  No.  6,815.  See  aleo 
Ryan  v.  Martin,  165  Fed.  765. 

Alabamft.  Howison  v.  Baird,  145 
Ala.  683,  40  So.  94;  Johnson  v.  Hume, 
138  Ala.  564,  36  So.  421.  See  aUo 
Wetumpka  Bridge  Co.  v.  Kidd,  124 
Ala.  242,  27  So.  431;  Thompaon  v. 
Hud^ne,   lie  Ala.   03,  22  So.  632. 

ArVaiiBUt  Bankers'  Trust  Co.  of 
St.  Louis  V.  McCloy,  109  Ark.  160,  47 
L.  R.  A.  (N.  6.)  333,  159  8.  W.  205; 
Thompson  v.  Grace,  91  Ark.  52,  134 
Am.  8t.  Rep.  52,  130  S.  W.  397. 

OaUfonla.  Spangenberg  v.  West- 
ern Heavy  Hardware  &  Iron  Co.,  166 
Cal.  28i,  135  Pac.  1127;  RalBton  v. 
Bank  of  California,  112  Cal.  208,  44 
Pac.  476.  See  also  National  Bank  of 
Pacific  V.  Western  Pac.  R.  Co.,  157 
Cal.  573,  27  L.  R.  A.  (N.  8.)  987,  21 
Ann.  Caa.  1391,  108  Pac.  676;  Cahlan 
V.  Bank  of  Lassen  County,  11  Cal. 
App.  533,  105  Pac.  765. 

Ooloiwlo.  Richardson  r.  Longmont 
Supply  Ditch  Co.,  19  Colo.  App.  483, 
76  Pac.  546.    See  also  Fanners'  Paw- 


nee Canal  Co.  v.  Henderson,  46  Colo. 
37,  102  Pac.  1063. 

OflorgU.  Thornton  v.  Martin,  116 
Ga.  115,  42  8.  B.  348. 

minofa.  Lemon  v.  Lemon,  192  III. 
App.  36.  See  also  Pease  v.  Chicago 
Crayon  Co.,  235  ni.  391,  18  b.  E.  A, 
(N.  S.)  1158,  14  Ann.  Caa.  263,  85  N. 
E.  619;  Finch  v.  Macoupin  Telephone 
&  Telegraph  Co.,  146  It).  App.  158. 

bldluia.  Vernon,  O.  &  R.  R.  Co.  v. 
Washington  Tp.  Decatar  Co.,  48  Ind. 
App.  309,  95  N.  E.  599. 

Kasaas.  Madison  Bank  v.  Price, 
79  Kan.  289,  100  Pac.  280. 

Santnckr-  Fitzhugh  v.  Bank  of 
Shepherdsville,  3  T.  B.  Mon.  126,  16 
Am.  Dec.  90. 

Uaryland.  Beal  Estate  Trust  Co. 
V.  Bird,  90  Md.  229,  44  Atl.  1048.  See 
Baltimore  City  Passenger  Ry,  Co.  v. 
Sewell,  35  Md.  238,  6  Am.  Rep.  402. 

Michigan.  Porter  v.  Marine  Sav. 
Bank,  186  Mich.  355,  153  N.  W.  19; 
Clarke  v.  Hill,  132  Mich.  434,  93  N. 
W.  1044;  Walker  v.  Detroit  Transit 
By.  Co.,  47  Mieb.  338,  11  N.  W.  187. 

MUmesota.  Prince  Inv.  Co.  v,  St. 
Paul  £  S.  C.  Land  Co.,  68  Minn.  131, 
70  N.  W.  1079. 

Mlaslsalppi.  Seherck  t.  Montgom- 
ery, 81  Miss.  426,  33  So.  S07. 

MisMOTl  Whiting  t.  Enterprise 
Land  &  Sheep  Co.,  265  Mo.  374,  177  S. 
W.  589;  Kretzer  v.  Cole  Bros.  Light- 
ning Rod  Co,,  193  Mo.  App.  99,  181 
8.  W.  1066;  Senn  v.  Union  Premium 
ft  Mercantile  Co.,  115  Mo.  App.  685, 
92  S.  W.  607;  Crenshaw  v.  Columbian 
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'slue  of  the  stock  depends  upon  the  future  development  and  manage- 
ment of  the  corporate  enterprise";'  or  where  the  stock  is  not  listed 
^  e'eneral  market  reports,  and  is  not  a  commercial  commodity  in  the 


■Co.,  110  Mo.  App.  355,  ! 


ifin, 
260. 

***>«»t»«i».  Fitzpatrkk  V.  O'l^eiil, 
«  Moixt,  552,  Ann.  Cas.  1912  C  296, 
1'8  !»».«..  273;  Durfee  t.  Harper,  22 
Mont_  354,  56  Pae.  S82.  See  aUo 
Bsricer-  -w.  Montana  Gold,  SUver,  Plat- 
innm     j^    Tellurium  Min.  Co.,  35  Mont. 

y     *''**»?»rt».     Evoritt  y.  Parmerfl   ft 

g    ^»».»j,tB   Bank,  83   Neb.   191,  20  L. 

'j^-      (N.  8.)   906,  117  N.  W.  401. 

pt^->  "^•'  BunpBhIra.     Weatminster  Nat. 

*_^  V.     New     England     Electrical 

^'^■i,  73  N.  H.  465,  3  L.  H.  A.   (N. 

^>\  ^51,  111  Am.  St.  Sep.  637,  62  Atl. 

971. 

*ew  JflTMy.  Loekward  v.  Evana, 
—  N.  J.  Eq.  — ,  102  Atl.  19;  Morris  v. 
HuBHOng  Dyeing  Mach.  Co.,  81  N.  J. 
2q.  259,  86  Atl.  1026;  Beilly  v.  Abse- 
wn  Land  Co.,  75  N.  J.  Eq.  71,  71  Atl. 
248;  Archer  v.  American  Water  Works 
Co.,  50  N.  J.  Eq.  33,  2i  Atl.  508. 

K«W  Tork.  Travis  v.  Knoi  Ter- 
pezone  Co.,  215  N.  T.  259,  L.  R.  A. 
1916  A  542,  Ann.  Cas.  1917  A  387,  109 
N.  E.  250,  afl'g  165  App.  Div.  156, 
150  N.  Y.  Snpp.  621;  Bice  v.  Rocke- 
feller, 134  N.  y.  174,  17  L.  B.  A.  237, 
30  Am.  St.  Hep.  058,  31  N.  E.  907; 
Bobinvon  v.  National  Bank,  95  N.  Y. 
637;  Cushman  T.  Thayer  Mfg.  Jewelry 
Co,  76  N.  Y.  365,  32  Am.  Rep.  315, 
aff'g  7  Daly  330,  53  How.  Pr.  60; 
Powers  V.  Universal  Film  Mfg.  Co., 
162  App.  Div.  806,  148  N.  Y.  Supp. 
114)  Qilkinson  v.  Third  Ave.  B.  Co., 
47  App.  Div.  472,  63  N.  Y.  Supp.  792; 
Buckmaater  t.  Consumers '  Ice  Co., 
5  Daly  313.  See  also  Bedford  v. 
American  Aluminum  &  Specialty  Co., 
51  App.  Div.  537,  64  N.  T.  Supp.  856. 
OUo.  Iron  R.  Co.  v.  Fink,  41  Ohio 
St.  321,  52  Am.  Rep.  84. 

OUabonuk    Litchfield  v.  Henaon  Oil 


Co.,  157  Pac.  137;  Ardmore  State 
Bank  v.  Mason,  30  Okla.  568,  39  L.  R. 
A.  (N.  S.)  292,  120  Pae.  1080. 

Oregon.  Davidson  v.  Almeda  Mines 
Co.,  66  Ore.  412,  48  L.  B.  A.  (N.  8.) 
847,  134  Pac.  782. 

Texas.  Bio  Grande  Cattle  Co.  v. 
Boms,  82  Tei.  50,  17  8.  W.  1043; 
Spencer  v.  James,  10  Tex.  Civ.  App. 
327,  43  8.  W.  556,  31  S.  W.  540. 

Vtab.  See  Mundt  v.  Commercial 
Nat.  Bank  of  Ogden,  35  Utah  90,  136 
Am.  St.  Rep.  1023,  99  Pac.  454. 

Virginia.  Peckheimer  v.  National 
Exch.  Bank,  79  Va.  80. 

Waaklngton.  Lacaff  v.  Dutch  Mil- 
ler Mining  ft  Smelting  Co.,  31  Wash. 
566,   72   Pac.   112. 

Equity  has  jurisdiction  of  such  a 
suit  although  the  complainant  has  a 
remedy  by  mandamus  to  compel  the 
officers  of  the  corporation  to  issue  cei- 
tiflcates  to  him.  Lemon  v.  Lemon,  192 
III.  App.  361. 

Where  a  gift  inter  vivos  of  certifi' 
cates  of  stock  is  complete,  equity  has 
power  to  compel  a  transfer  of  the 
stock  on  the  books  of  the  corporation. 
Gilkinson  v.  Third  Ave.  B,  Co.,  47 
N.  Y.  App.  Div.  472,  63  N.  Y.  Supp. 
792. 

A  suit  was  held  to  be  in  the  naturo 
of  a  proceeding  in  rem,  where  brought 
to  adjust  the  equitable  interests  in 
the  stock  of  the  corporation  and  to 
have  record  of  the  ownership  in  the 
stock  made  on  the  corporate  books  in 
conformity  to  the  findings  by  the  court. 
And  where  the  stock  was  that  of  a 
domestic  corporation  and  statutory 
notice  was  given,  the  court  held  that 
the  decree  rendered  became  binding 
on  the  interests  of  nonresident  de- 
fendants. Patterson  v.  Farmington 
St.  Ry.  Co.,  76  Conn.  628,  57  Atl,  853. 

•  Weatminster   Nat.   Bank    v.   New 


d  by  Google 


§  3817] 


Pbivatb  Corporations 


[Ch.  56 


commuiiity  where  the  corpor&tioQ  doea  business.'  Such  a  suit  is  prac- 
tically one  for  the  specific  performance  of  the  implied  promise  on  the 
part  of  the  corporation  to  make  the  transfer."  In  a  New  York  caae, 
in  which  it  was  held  that  such  a  suit  would  lie,  it  was  said:  "The 
right  of  the  plaintiff  to  maintain  this  action  depends  upon  the  ques- 
tion whether  an  equitable  action  will  lie  to  compel  a  transfer  of  stock 
by  a  corporation  to  the  owner  of  the  same,  or  the  plaintiff  most  Ecek 
a  remedy  by  an  action  at  law  for  damages.  The  latter  action  is  fre- 
quently of  no  avail,  and  does  not  always  afford  complete  and  full 
redress.  It  is  easy  to  see  that  a  party  may  have  become  the  owner  or 
purchaser  of  stock  in  a  corporation,  which  he  desires  to  hold  as  a 
permanent  investment,  which  may  be  at  the  time  of  but  little  value, 
in  fact  without  any  market  value  whatever,  and  its  real  worth  nnay 
consist  in  the  prospective  rise  which  the  owner  has  reason  to  anticipate 
will  follow  from  facts  within  his  knowledge.  To  say  that  the  holder 
shall  not  be  entitled  to  the  stock,  because  the  corporation,  without  any 
just  reason,  refuses  to  transfer  it,  and  that  he  shall  be  left  to  pursue 
the  remedy  of  an  action  for  damages,  in  which  he  can  recover  only  a 
nominal  amount,  would  establish  a  rule  which  must  work  great  injus- 
tice in  many  cases,  and  confer  a  power  on  corporate  bodies  which  has 
no  sanction  in  the  law.  A  court  of  equity  will  enforce  a  specific  per- 
formance of  a  contract  for  the  sale  of  real  estate,  and  compel  the 
execution  of  a  deed  by  the  vendor  to  the  vendee,  although  an  action 
at  law  may  be  brought  to  recover  damages  for  the  breach  of  the  con- 
tract. Such  a  case  bears  a  striking  analogy  to  the  one  now  presented, 
and  the  same  principle  is  manifestly  applicable  where  the  remedy  at 
law  is  inadequate  to  furnish  the  proper  relief,""  It  has  also  been 
said  that  the  right  to  equitable  relief  is  based  on  the  fact  that  an 

Englar 


ind  Electrical  Works,  73  N.  H. 
,  (N.  8.)  551,  111  Am, 
St,  Rep.  637,  62  Atl,  971, 

B  As  wbere  the  stock  ia  that  of  a 
small  interior  bank,  whicli  is  not 
listed  in  general  market  reports,  and 
is  not  a  current  commercial  commod- 
ity in  the  community  where  the  bank 
is  located,  Madison  Bank  v.  Price, 
79  Kan.   289,   100  Pac,  280. 

10  Span  gen  berg  v.  Western  Heavy 
Hardware  Sc  Iran  Co.,  166  Oal.  2S4, 
135  Pac.  1127;  Westminster  Nat, 
Bank  v.  New  Englainl  Klectrical 
Works,  73  N.  H.  463.  3  L.  R.  A.  (N. 
8.)  551,  111  Am,  St.  Rep.  637,  62  Atl. 
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971;  Bio  Grande  Cattle  Co.  v.  Bums, 
S2  Tez.  50,  17  8.  W,  1043.  See  also 
Travis  v.  Knoi  Terpewme  Co., .  215 
N,  Y.  259,  L.  R.  A.  1916  A  543,  Ann. 
Cas.  1917A  387,  109  N.  E.  250,  aff'g 
165  N.  Y.  App.  Div.  156,  150  N.  Y. 
6upp.  621. 

11  Cushman  v.  Tha7er  Mfg,  Jew- 
elry Co.,  78  N.  Y.  365,  32  Am,  Rep. 
315,  quoted  with  approval  In  Ver- 
non, Q.  &  R,  B.  Co,  V,  Washington  Tp. 
Dec-atur  Co,,  4S  Ind.  App,  309,  95  N. 
K,  599;  Ardmore  State  Bank  v.  Ma- 
son, 30  Ohia.  568,  39  L.  B.  A.  (N.  a) 
202,  120  Pac.  1080. 
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assigmee's  title  under  the  assignment  "is  an  equitable  title  only,  as 
befn-een  him  and  the  company,  and  equitable  relief  is  necessary  to 
acquire  the  legal  title  and  rights  on  the  shares  transferred."  ^"    Addi- 
tional   reasons  why  sueh  circumstances  call  for  equitable  relief  are 
that  shares  of  stock  in  a  certain  corporation  are  frequently  not  so 
easily  obtained  on  the  market  that  money  damages  can  be  said  to  be 
an  adequate  remedy  where  the  possession  of  the  shares  is  desired,  and 
(flat  slia,i~e3  often  have  a  peculiar  value  to  certain  persons  who  wish 
•  them  fox*    the  power  they  will  give  in  control  of  a  corporation ; "  and 
also  that     to  deny  the  owner  equitable  relief  upon  the  ground  that  he 
conid  r-e<;over  damages  at  law  "would  be,  in  effect,  to  compel  him  to 
sell  wha-t:    he  already  owns  at  such  price  as  a  jury  might  think  it  was 
worth. '  *■   x-a    Grantii^  such  relief  in  respect  to  the  stock  of  a  foreign 
corporation  does  not  amount  to  a  supervision  or  regulation  of  its 
internal    a.ffairs.» 

Of  co\ax3e  a  court  of  equity  may  order  a  transfer  when  necessary  to 
effeetua-te  a  decree  in  a  suit  of  which  it  has  jurisdiction  on  other 
grounds.*-* 

Ihe  i7^g;ht  to  relief  in  equity  is  not  an  absolute  one,  and  there  may 
ciTex»mst,ances  surrounding  a  transfer  which  will  induce  (he  court 
,  '^^^ae  to  order  a  transfer  on  the  books,"  And  it  has  been  held 
^Viere  a  stockholder  agr^s  with  the  other  stockholders  to  the 
."^'■^^ation  of  the  corporation  with  another  one  and  thereafter 
^^^*^   his  shares  to  a  person  having  knowledge  of  such  agreement 


,  HusBong  DjeiDg  Mach. 
IV.  J.  Eq.  256,  86  A«.  1026. 
jupia^!*'*^rt  of  equity  will  eierciso 
Iha  ^..  *^tioti  to  compel  a  tranifer  on 
'quif.  ^^ry  that  the  tranaferee  is  tha 
nat^  ^1«  owner  and  seeka  to  coaaom- 
Ev^^  ^.  legal  title.  Lock  ward  v. 
»eiH^»  ■ —  N.  J.  Eq.  — ,  102  Atl.  19; 
Sq.  ^  -V-.  Abaecon  Land  Co.,  75  N.  J, 
l«  -^*»      71  Atl.  248. 

.  ft  B.  B.  Co.  V.  Waah- 
-^  Tp.  DeeatuT  Co.,  48  Ind,  App. 
h  -^^  J>1.  B.  599. 
—  ^^^^^Btminater  Nat,  Bank  v.  New 
465^  %****  Electrical  Works,  73  N.  H. 
St.  't^  X.  B.  A.  (N.  8.)  551,  111  Am. 
ap5>^**I*.  837,  63  Atl.  971,  quoted  with 
VJ^_^^«.l  in  Vernon,  O.  ft  R.  E.  Co.  v. 
(^^j^^^'trton  Tp.  Decatur  Co.,  48  Ind. 


3oa    ,*» 


i* 


^09,  05  N.  _. 
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England  Electrical  Works,  7^  N.  H. 
465,  3  L.  B.  A.  (N.  S.)  551,  111  Am. 
St.  Rep.  637,  82  Atl.  971;  Travis  v. 
Knox  Terpezone  Co.,  215  N.  T.  259,  L. 
K.  A.  1916  A  542,  Ann.  Coa.  1917  A 
387,  109  N.  E.  250,  aff'g  165  N.  T. 
App.  Div.   156,   150   X.  Y.   Snpp.  821. 

W  Farmera '  Pawnee  Canat  Co.  v. 
Henderaon,  46  Colo.  37,  102  Pac.  lOfi.l. 

So  a  court  of  chancery  has  plenary 
power  to  protect  the  purehaaer  at  a 
sale  of  stock  ordered  by  it  in  a  suit 
to  forecloae  a  mortgage,  and  to  see 
that  he  secures  a  correct  transfer  on 
the  corporate  books  and  a  perfect 
legal  title.  Thompson  v.  Grace,  91 
Ark.  52,  134  Am.  St.  Rep.  52,  120  S. 
W.  397. 

ITSenn  v.  Union  Premium  ft  Mer- 
cantile Co.,  115  Mo.  App.  685,  92  S. 
W.  507. 
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and  who  consents  to  be  bound  by  it,  a  decree  directing  a  transfer  to 
him  will  be  conditioned  that  he  shall  be  so  bound.** 

A  transferee  will  not  be  deemed  guilty  of  laches  in  instituting  suit 
to  compel  transfer,  as  a  matter  of  law,  where  the  delay  has  not  been 
unreasonable  and  the  corporation  fails  to  show  prejudice  resulting 
therefrom." 

Ordinarily  the  corporation  is  the  only  indispensable  party  defend- 
ant;"" and  adverse  claimants  of  the  stock  need  not  be  joined,  since, 
if  they  are  not  parties,  they  will  not  be  aflfeeted  by  the  decree,  and 
they  will  still  be  as  free  as  before  to  enforce  any  rights  they  may 
have  to  the  stock  or  to  a  record  of  it  in  their  names,  both  against  the 
complainant  and  the  corporation."  The  corporate  officers  to  whom 
the  duty  of  making  transfer  is  iutnisted,  need  not  be  joined  where 
the  suit  is  against  the  corporation.**  And  it  has  been  held  that  the 
fact  that  the  president  of  the  company,  who  controls  its  management, 
claims  to  own  the  stock  in  question  will  not  justify  the  plaintiff  in 
making  him  a  party  defendant,  where  it  would  not  justify  the  corpo- 
ration in  refusing  to  make  the  transfer.^  On  the  other  hand,  it  has 
been  held  that  the  corporation  is  not  a  necessary  party  where  the  suit 
is  against  the  officers  of  the  corporation."  The  assignor  is  a  proper 
party  defendant  to  a  suit  by  the  assignee  against  the  corporation  to 
compel  a  transfer,  since  he  is  interested  as  the  assignor  and  because 
he  is  entitled  to  have  the  transfer  made  on  the  books  so  as  to  relieve 
himself  from,  and  subject  the  assignee  to,  the  obligations  to  the  com- 
pany arising  from  the  legal  and  record  ownership  of  the  shares,'* 
And  it  has  been  held  that  the  assignor  and  the  corporation  may  be 
joined  where  both  refuse  to  recognize  the  validity  of  the  assignment 
or  to  allow  a  transfer  on  the  books.'*    And  also  that  the  corporation 

•*  Powers  V.  Universal  Film  Mfg. 
Co.,  163  N.  Y.  App.  Div.  808,  148  N.  Y, 
Supp.  114. 

■4  Gould  V.  Head,  41  Fed.  240. 

W  Morris  v,  EussoDg  Dyeing  Mach. 
Co.,   81    N.  J.  Eq.   256,   86   All.   :026. 

■S  Where  the  vendor  of  shock  and 
the  corporation  refuse  to  ret^ognizp 
the  validity  of  the  sale  er  to  allow  a 
transfer  on  the  books,  they  may  be 
joined  in  a  suit  to  restrain  the  ven- 
dor from  disposing  of  the  stock  or  in- 
terfering  with  its  transfer,  end  tn 
compel  the  corporation  to  make  the 
'.  transfer.  The  union  of  the  vendo' 
and  the  corporation  does  not  consli 
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llfienn  v.  Union  Premium  &  Mer- 
cantile Co.,  lis  Mo.  App.  6S5,  92  6. 
W.  507. 

IB  Westminster  Nat.  Bank  v.  New 
England  Electrical  Works,  73  N.  H. 
465,  3  L.  B.  A.  (N.  8.)  551,  111  Am. 
8t.  Kep.  637,  62  Atl.  971. 

WO'Neil  V.  Wolcott  Min.  Co.,  174 
Fed.  527,  27  L.  R.  A.  {N.  S.)  200. 

nO'Neil  V.  Wolcott  Min.  Co.,  174 
Fed.  527,  27  L.  B.  A.  (N.  8.)  200. 

tt  The  cashier  of  a  bank  is  not  a 
necessary  party  to  a  suit  to  compel 
the  bank  to  record  a  transfer  of  cer- 
tain stock  on  its  books.  Johnson  v. 
Hume,  138  Ala.  564,  36  So.  421. 
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"iay  be  joined  as  a  defendant  in  a  suit  to  have  stock  held  by  the  other 
defendant  declared  to  be  held  in  trust  for  the  complainant,  and  to 
Compel  a  transfer  thereof  to  him.*^  If  the  assignee  claims  as  pledgee, 
Oierely^    for  a  debt  against  which  the  statute  of  limitations  has  run, 

^e  assignor,  or  his  personal  representative  in  case  of  his  death,  is  a 

"wessary  party.** 
^l  ba^    been  held  that,  in  such  a  suit,  it  is  sufficient  to  allege  the  ulti- 

•oale  fact  of  ownership  of  the  stock  without  alleging  the  evidentiary 

'acts  slxo-wing  such  ownership."  It  is  not  incumbent  on  the  eom- 
piainant;      -to  negative  matters  of  defense." 

S381.S_  — Mandamua  to  compel  transfer.  There  is  a  conflict  of 
atilhori-t,^>-  as  to  whether  mandamus  will  lie  to  compel  a  corporation  to 
register-  ^^  transfer  of  stock  and  issue  a  new  certificate  to  the  trans- 
feree, "^^l:».ich,  it  has  been  said,  "seems  to  be  largely  due  to  the 
comraoii_ia^  rule  and  the  various  state  statutes  upon  the 
rights  or^  stockholders  and  duties  of  the  various  corporation  ofB- 
cerB,  a-Xi  ^x  the  scope  of  the  mandamus  procedure  at  common  law 
ixA  «x  "the  different  states.""  The  general  rule  is  that  manda- 
mus "WriXl  not  lie  when  there  is  an  adequate  remedy  by  ordi- 
•ascj  ^x-«)cess  of  law ;  and  since  a  transferee  of  a  certificate  of  stock 


*°"    a-     Tniijoinder  of  parties,  oor  do 

*,■  -^^*poMB    sought    to    be    aceom- 

'        *'^      coDBtitnte    a.    misjoinder    of 

\\«*^   Ot  action.    Thornton  v.  Martin, 

^*^*-   US,  42  8.  E,  348. 

,       ^hia  is  tnie  where  a  demand  haa 

^^n     made    on    the    eorporatlon    to 

j^naJer  the  ttock,  and  such  demand 

''*'  been  refused.    Howiaon  v,  Baird, 

1*5  Ala.  683,  40  So.  94. 

"A  pledgee  of  stock  was  given  an 
irreTocable  power  of  abtomey  to  make 
traaafer  for  six  jean  after  the  pledge. 
Dividends  were  collected  by  the 
owner  of  the  atock.  Two  years  later 
jadgment  was  taken  by  the  pledgee, 
and  five  years  later  the  pledgee 
brought  action  to  revive  the  jadg- 
ment,  although  no  judgment  waa  in 
fact  entered.  Nearly  thirty  years 
had  elapsed  after  the  atoek  had  been 
pledged  during  which  time  the  owner 
had  died.  The  court  held  that  rep- 
resButativea  of  owners  were  oeces- 
sar;  parties  to  an  action  against  the 


corporation  to  compel  it  to  record  a 
transfer  of  the  stock.  Wadlinger  v. 
First  Nat.  Bank,  209  Pa.  197,  58  Atl, 
359. 

•*  So  where  original  ownership  in 
a  decedent  and  transfer  by  him  to 
the  plaintiffs  and  possession  of  the 
certificates  by  them  is  alleged,  this 
is  sufficient  to  admit  evidence  in  sup- 
port thereof  though  it  abowa  that  the 
decedent  held  the  atock  in  trust  for 
plaintiffs.  Cahlan  v.  Bank  of  Lassen 
County,  11  Cal.  App.  533,  105  Pac. 
765. 

SO  A  purchaser  of  stock  at  an  exe- 
cution sale  may  aue  to  compel  the  cor- 
poration to  register  the  transfer  to 
him,  and  he  need  not  allege  that  the 
purchase  was  made  without  notice 
that  persons  other  than  the  execution 
debtor  claimed  an  interest  in  the 
stock.  Wetumpka  Bridge  Co.  v.  Eidd, 
124  Ala.  242,  27  So.  431. 

<1  Amidon  v.  Florence  Fajmers'  El- 
evator Co.,  38  S.  D.  24,  132  N.  W.  166. 
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has  an  adequate  remedy  at  law  by  an  actioa  to  recover  damages,  or 
in  equity  by  a  suit  to  compel  the  corporation  to  re^ster  his  transfer, 
and  issue  him  a  proper  certificate,  in  case  the  corporation  wroni^lly 
refuses  to  recognize  the  transfer,  most  of  the  courts  have  held  that 
mandamus  will  not  lie." 


SBOaUfomla.  Bpangenberg  t.  Weat- 
ern  Heavy  Hardware  &  Iron  Co.,  166 
Cal.  284,  135  Pac.  1127;  Kimball  v. 
Union  Water  Co.,  44  Cal.  173,  13  Am. 
Rep.  157.  la  People  v.  Crockett,  9 
Cal.  112,  a  judgment  in  mandamus 
compelling  a.  transfer  was  affirmed, 
but,  as  pointed  out  in  Spangenberg  v. 
Western  Heavy  Hardware  &  Iron  Co., 
166  Cal.  284,  135  Pac.  1127,  the  ob- 
jeetion  that  mandatnuB  was  not  the 
proper  remedj  was  not  raised  or  dis- 
cussed. 

Conncctlcnt.  Tobey  v.  Hakes,  54 
Conn.  274,  1  Am.  St.  Rep.  114,  7  Atl. 
551;  American  Asylum  for  Eduea- 
tion  &  Instruction  of  Deaf  &  Dumb  v. 
Phoenix  Bank,  4  Conn.  172,  10  Am. 
Dec.  112. 

Oaorgla.  Mandamus  will  not  lie  ex- 
cept in  the  case  of  a  judicial  sale  of 
stock.  Terrell  v.  Georgia  Railroad  ft 
Banking  Co.,  115  Ga.  104,  41  3.  E.  2«Z; 
Bank   of  State   v.   Harrison,  6Q   Ga. 

6ee. 

Mauachosetta.  Stackpole  v.  Sey- 
mour, 127  Mass.  104;  Murray  v.  Ste- 
vens, 110  Mass.  95. 

Mtcbigan.  Clarke  v.  Hill,  132  Mich. 
434,  93  N.  W.  1044;  Lamphere  v. 
Grand  Lodge,  47  Mich.  429,  11  N.  W. 
26S. 

MinuMOta.  Baker  v.  Marshal,  15 
Minn.  177. 

MlBMurL  State  v.  Rombauer,  46 
Mo.  155. 

Ksvada.  State  v.  Guerrero,  12  Nev. 
105. 

New  J&ntf.  Galbraith  v.  People's 
Buililing  &  Loan  Ass'n  of  Camden, 
43  N.  J.  L.  389.  See  Siegel  v.  River- 
side Box  &  Lumber  Co.,  89  N.  J.  L. 
595,  99  Atl.  407. 

New  York.     People  v.  Utah  Gold  & 


Copper  Mines  Co.,  135  App.  Div.  US, 
119  N.  T.  Supp.  852;  People  v.  Miller, 
39  Hun  557,  aff 'd  114  N.  Y.  636,  21  N. 
E.  1120;  Ex  parte  Fireman's  Ins.  Co., 
6  Hill  243;  People  v.  Parker  Vein 
Coal  Co.,  10  How.  Pr.  543;  Shipley  v. 
Mechanics'  Bank,  10  Johns.  4S4.  See 
also  Travis  v.  Kaax  &  Terpezone  Co., 
213  N.  Y.  259,  L.  B.  A.  1916  A  542, 
Ann.  Cas.  1917  A  387,  109  N.  E.  250, 
aff'g  165  App.  Div.  156,  150  N.  Y. 
flupp.  621. 

Nortli  Dakotft.  See  Second  Nat. 
Bank  of  Grand  Porks  v.  First  Nat. 
Bank,  8  N.  D.  SO,  76  N.  W.  504,  where 
it  is  said  by  way  of  dictum  that  the 
weight  of  authority  is  against  the  is- 
suance of  the  writ,  except  under  ape- 
cial  circumstances. 

OMo,  FreoQ  v.  Carriage  Co.,  42 
Ohio  at.  30,  51  Am.  Sep.  794. 

Oregon.  Durham  v.  Monumental 
Silver  Min.  Co.,  9  Ore.  41.  Maudamus 
will  not  lie  in  the  case  of  a  voluntary 
sale  in  view  of  the  statutory  provision 
that  the  writ  shall  not  issue  where 
there  is  a  plain,  speedy  and  adequate 
remedy  in  the  ordinary  course  of  the 
law.  And  this  is  true  although  the 
company  is  insolvent  and  an  action  at 
law  might  therefore  prove  inadequate, 
since  the  same  relief  can  be  obtained 
by  a  suit  in  equity.  Davidson  v.  Al- 
meda  Mines  Co.,  66  Ore.  413,  4S  L. 
fi.  A.  (N.  S.)  847,  134  Pac.  782.  Slem- 
mona  v.  Thompson,  23  Ore.  215,  31 
Pac.  €14,  apparently  holds  to  the  con- 
trary, but  as  pointed  out  in  Davidson 
V.  Almeda  Mines  Co.,  supra,  the  real 
holding  there  was  that  where  the  cor- 
poration was  apparently  insolvent, 
mandamus  would  lie  to  compel  a 
transfer  to  a  purchaser  whose  title 
was  derived  from  an  execution  sale. 
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In  some  juriBdictioos,  however,  a  contrary  rule  prevails.^ 


FemurlTaaift.  Birmingham  Fire 
Ins,  Co.  V,  Com.,  92  P».  Bt,  73. 

EnglMid.  Bex  t.  Bank  of  Eagland, 
2  Dongl.  526. 

The  federal  drenlt  court  hiid  no 
original  joriBdietion  to  isiue  writs  of 
mandamus  for  this  or  aoy  other  pur- 
i>ose.  Jessvp  v.  Chicago  ft  N.  W.  Bjr. 
Co.,  188  red.  931. 

Aa  to  whether  maodamns  will  lie  to 
eompel  the  iaeoaxce  of  a  eertifleate 
gtuerall7,  see  1 3484,  snpra. 

mutnols.  People  r.  Ooss  ft  Phil- 
lips Mfg.  Co.,  89  nl,  355;  Cams  y. 
Hatthiessen,  196  lU.  App.  445;  Bmith 
T.  Automatic  Photographic  Co.,  118 
HI.  App.  649.  See  also  Lemon  v. 
Lemon,  192  HI.  App.  361;  Tjng  v. 
tJnited  Mercantile  Agencj,  184  111. 
App.  433.  The  reason  sometimes 
given  for  denying  the  writ  that  there 
is  an  adequate  remedy  b;  an  action 
for  damages  or  a  suit  in  eqnitj  to 
compel  a  transfer  is  removed  by  the 
pTOviflion  of  the  Illinois  statute  (J. 
ft  A.  ^  7338)  that  the  writ  shall  not 
be  denied  because  the  petitioner  may 
have  another  speeiflo  legal  remedy 
where  each  writ  will  afford  a  proper 
and  soBIeient  remedy.  Carus  v.  Mat- 
tbiessen,  196  111.  App.  445. 

Tiy'lWP'  Burnsville  Turnpike  Co. 
V.  Btate,  119  Ind.  382,  3  L.  R.  A.  265, 
20  N.  E.  421;  Green  Mount  ft  8.  L. 
Turnpike  Co.  v.  Bulla,  45  Ind.  I.  See 
also  Evansville  Union  Stockyards  Co. 
V.  State,  179  Ind.  505,  101  N.  E.  822. 
But  see  State  v.  First  Nat.  Bank,  46 
Ind.  1,  where  it  is  said  that  the  con- 
trary is,  perhap«,  the  general  rule. 

lowv  Bee  Dooley  v.  Gladiator  Con- 
sol.  Gold  Mines  ft  Milling  Co.,  134 
Iowa  46S,  13  Ann.  Cas.  297,  109  N. 
W.  864,  where  it  is  said  by  way  of 
dietom  that  an  assignee  may  secure  a 
transfer  by  way  of  mandamus,  cit- 
ing Hair  V.  Burnell,  106  Fed.  2S0,  in 
which  ease,  however,  the  relator  ob- 
tained title  under  a  judicial  a&le.  See 


also  Croft  v.  Colfax  Elee.  Light  & 
Power  Co.,  113  Iowa  455,  85  N.  W. 
761. 

KsnWH.  See  Steele  v.  Farmers'  ft 
Merchants'  Mut.  Tel.  Aas'n,  95  Kan. 
580,  148  Pac.  661,  where  a  writ  of 
mandamus  was  granted  to  eompel  a 
transfer,  but  the  appropriateness  of 
the  remedy  was  not  raised  or  referred 
to.  And  see  dictum  in  Madison  Bank 
V.  Price,  79  Kan.  289,  100  Pae.  280, 
to  the  effect  that  the  courts  have  rec- 
ognised a  remedy  by  mandamus. 

Tioiilainia^  Maodamns  will  lie  where 
there  is  no  real  dispute  as  to  the  own- 
ership of  the  stock,  and  the  transfer  ' 
has  been  made  in  accordance  with  the 
conditions  of  the  act  of  Incorporation. 
State  V.  Caddo  Bock  Drill  Bit  Co.,  141 
La.  353,  75  So.  78;  State  v.  Bank  of 
Baton  Booge,  125  La.  138,  136  Am. 
8t.  Bep.  332,  51  So.  9S;  State 
V.  Consumers'  Brewing  Co.,  115 
La.  782,  40  So.  45;  State  v.  South- 
ern Mineral  ft  Land  Improvement  Co., 
108  La.  24,  32  So.  174;  Mechanics'  ft 
Traders'  Ins.  Co.  v.  Qeraon,  38  La. 
Ann.  310.  See  also  Eisenhauar  v. 
New  Orleans  Cotton  Eiehange,  140 
La.  574,  73  So.  685. 

Blatne.  Dennett  v.  Acme  Mfg.  Co., 
106  Me.  476,  76  Atl.  922.  In  the  above 
case  it  is  said:  " Notwithstandinf;  the 
fact  that  the  weig'ht  of  authority  in 
other  jurisdictions  appears  to  be  oth- 
erwise, we  are  unable  to  assent  to  the 
fact  that  a  bona  flde  share  owner  in 
a  private  corporation,  eiistlng  under 
our  statutes,  who  is  wrongfully  de- 
nied his  statutory  right  to  have  a 
certificate  of  his  shares  issued  to  him 
by  the  corporation,  and  a  record 
transfer  thereof  made  on  its  books, 
Is  afforded  an  adequate  remedy — a 
remedy  commeusurate  with  his  special 
and  peculiar  rights  and  necessities  un- 
der a'l  the  circumstances,  by  an  action 
at  law  against  the  corporation  for  the 
value  of  hia  slutres,  or  by  equitable 
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In  some  of  the  jarisdictions  in  which  mandamos  will  not  ordinarily 
lie,  an  exception  to  the  general  rule  has  been  recognized  where  the 


proceedingB  for  a  specific  -pwtotm' 
anea.  And  we  Are  of  opinioii  tha.t 
oneh  remedies  should  not  constitute  k 
bar  to  relief  bj  mandamus  to  compel 
such  issue  and  transfer  where  the  pe- 
titioner's rig'ht  la  unqnestionad,  and 
whsre  neither  the  corporation  nor  its 
ofScers  have,  or  pretend  to  have,  any 
reason  or  excuse  for  their  refoaftL 
We  readily  perceive  that  great  injury 
would  often  result  to  a  petitioner 
from  a.  refusal  of  mandamus  in  such 
case  as  the  one  at  bar,  while,  on  the 
other  hand,  we  fail  to  perceive  how 
injustice  could  be  done  to  any  one 
from  granting  it  in  such  case,  since 
no  reoeon  is  given  or  suggested  why 
the  shares  should  not  be  transfsTred. 
as  suggested." 

HtaaimppL  See  dictum  in  Scherek 
V.  Montgomery,  81  Mies.  426,  33  So. 
607. 

North  OuoUn&  In  Sheppard  v. 
Bockingbam  Power  Co.,  150  N.  C.  776, 
64  8.  E.  8S4,  it  is  said  by  way  of 
dictum  that  mandamus  will  lie  to  com- 
pel a  corporation  to  transfer  stock, 

PouurlTUila.  In  Catherwood  t. 
Guarantee  Trust  &  Safe  Deposit  Co., 
252  Pa.  466,  87  Atl.  703,  mandamus 
was  granted  without  discussing 
whether  it  was  the  proper  remedy.  In 
eproul  V.  SUndard  Plate  Glass  Co., 
201  Pa.  103,  50  AtL  1003,  it  was  said 
that  in  view  of  a  statute  giving  the 
purchaser  of  stock  at  a  pledgee's  sain 
the  right  to  compel  a  transfer  upon 
the  corporate  books,  * '  mandamus 
would  seem  prima  facie  to  be  an 
appropriate  remedy  to  enforce  a 
transfer,"  but  the  question  was  not 
<lecided  because  all  objections  to  the 
form  of  the  action  were  expressly 
waived.  In  Com.  v.  Gamp,  102  Atl. 
205,  mandamus  was  granted  to  com- 
pel a  transfer  by  a  foreign  corpora- 
tion, it  being  held'  that  the  question 


of  jurisdictioD  was  waived  beeanse  it 
was  dot  raised  or  considered  in  the 
trial  court.  In  Birmingham  Pire  Ins. 
<;d.  v.  Com.,  92  Pa.  St.  72,  it  was  held 
that  mandamus  will  not  lie  where 
there  is  an  adequate  remedy  by  ah 
action  for  damages  and  the  right  ia 
disputed. 

Blu>d«  UauL  Mandamus  will  lie 
under  Gen.  Lews,  e.  272,  { 2,  giving 
the  supreme  court  permission  to  isane 
the  writ,  where  there  is  no  dispute 
as  to  the  title  to  the  stock,  and  the 
circumstances  of  the  ease  show,  in  the 
judgment  of  the  court,  that  the  peti- 
tioner has  no  other  adequate  legal 
remedy,  and  that  justice  can  be  dona 
only  by  mandamus.  So  it  will  lio 
where,  owing  to  the  financial  condi- 
tion of  the  company,  the  remedy  by 
an  action  at  law  would  be  inadequate. 
But  the  court  may,  in  its  discretion, 
refer  the  petitioner  to  his  remedy  at 
law  if  it  deems  such  remedy  adequate 
under  the  clrcumstaDees.  Bowe  v. 
Border  City  Gametting  Co.,  101  Atl. 
223.  In  the  above  case  the  court 
says  that  the  conclusion  arrived  at  ia 
not  in  conflict  with  Wilkinson  v. 
Providence  Bank,  3  E.  I.  22,  where  it 
was  held  that  mandamus  would  not 
lie,  pointing  out  that  in  that  case  the 
title  to  the  stock  waa  in  dispute,  and 
also  that  it  waa  decided  before  the 
enactment  of  the  statute  and  in  ac- 
cordance with  the  principles  of  the 


South  OaroUna,  In  State  v.  Mo- 
Iver,  2  e.  C.  25,  it  was  held  that  man- 
damus would  lie  to  compel  a  trans- 
fer of  stock  of  a  railroad  corporation, 
on  the  ground  that  such  a  company  is 
so  far  a  public  corporation  that  its 
officers  owe  duties  to  the  public  which 
they  may  be  compelled  to  perform  by 
mandamus. 

Soutb  Dakota,     Mandamus  will  lia 
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person  seeking  the  transfer  claimB  title  under  a  judicial  sale,  and  the 
Btatnte  imposes  a  duty  upon  the  proper  corporate  officer  to  transfer 
the  stock  on  the  books  to  snch  a  purchaser,**  and  there  is  no  dispute  as 
to  the  title ;  ••  this  on  the  theory  that  under  such  cireumstaneea  the 
(^Bcer  is  pro  hae  vice  a  public  officer  chared  with  the  duty  of  making 
mch  transfer.*"  It  has  also  been  held  that  mandamuB  will  lie  to  give 
the  sheriff  access  to  the  corporate  books  for  the  purpose  of  making  a 
transfer,  where  he  is  required  by  the  statute  to  make  the  transfer  on 
the  books."  And  it  has  been  held  that  a  federal  court  has  power, 
as  an  ancillary  proceeding  to  its  jurisdiction  of  the  main  aetitm,  to 
eompel  a  transfer  by  mandamus  to  a  purchaser  at  an  execution  sale 
under  a  judgment  rendered  by  it."  Mandamus  has  also  he&a  held  to 
be  the  appropriate  remedy  to  enforce  a  transfer  to  a  purchaser  of 
stock  sold  in  satisfaction  of  a  debt  for  which  it  is  pledged,  where  the 
statute  provides  that  the  purchaser  at  such  a  sale  shall  have  a  right 


whete  th«ra  has  been  k  boti&  flde 
trmnsf  tT  of  atock  by  iudorBement,  and 
wbere  there  are  no  queetions  to  bs 
litigated  eonceniing  the  title,  owner- 
ship or  rigbt  to  transfer,  and  where 
it  ie  a  purely  legal  right  that  is  with' 
held  or  denied  the  owner  of  the  stock. 
Amidon  v.  florence  Farmers'  EIqvb- 
tor   Co.,  28  e.  D.  24,  133  N.  W.  166. 

Taxu.  See  Mllner  v.  Brewer-Mon- 
sghan  Mercantile  Co.,  —  Tex.  Civ. 
App.  — ,  188  8.  W.  49,  where  it  was 
held  that  the  petition  was  insufficient 
to  warrant  relief  by  mandamus. 

As  to  whether  mandamus  will  lie  to 
compel  the  isauanca  of  a  certificate 
generally,  see  1 3484,  supra. 

U  Terrell  t.  Qeorgia  Boilroad  ft 
Banking  Co.,  115  Oa.  104,  41  8.  £. 
2B2;  Bailey  t.  Strohecker,  38  Oa. 
259,  S5  Am.  Dec.  388;  Memphis  Ap- 
peal Pub.  Co.  V.  Pike,  9  Heisk. 
(TeniL)  667.  See  also  Bank  of  State 
V.  Harriaon,  66  Oa.  696;  Davidson  v. 
Almeda  Uines  Co.,  66  Ore.  412,  48  L. 
B.  A.  (N.  6.)  847,  134  Pac.  782;  Dnr- 
ham  T,  Uonnmental  Silver  Uin.  Co., 
9  Ore.  41. 

It  will  lie  under  the  lows  statute 
under  sneh  circnmstsncss,  Bair  ▼, 
Bornell,  106  Fed.  280. 

6397 


The  writ  was  granted  nader  aucb 
circumstances  In  People  v.  Ooss  ft 
Phillips  Mfg.  Co.,  9B  Dl.  355,  bnt  as 
is  shown  In  the  preceding  note  man- 
damus will  lie  in  Illinois  even  in  the 
case  of  a  private  sale. 

An  order  appointing  a  trustee  for 
a  person  and  directing  him  to  sell 
stock  in  which  such  person  baa  an  in- 
terest does  not  present  a  ease  within 
this  rule  so  as  to  afford  a  proper  basia 
for  mandamus  to  compel  the  corpora- 
tion to  transfer  the  stock  to  tho  trus- 
tee so  as  to  enable  him  to  make  the 
sale.  Terrell  r.  Oeotgla  Bailroad  ft 
Banking  Co.,  115  Oa.  104,  41  8.  E. 
262. 

SI  Mandamus  will  not  lie  even  in 
such  cases,  where  the  right  to  the 
ehares  is  disputed.  Durham  v.  Monu- 
mental Silver  Min.  Co.,  S  Ore.  41. 

M  Terrell  v.  Georgia  Bailroad  ft 
Banking  Co.,  115  Oa.  104,  41  8.  'E. 
262;  Bailey  v.  Strobeeker,  38  Oa.  269, 
95  Am.  Dec.  3S8.  See  also  Bank  of 
State  V.  Harrison,  66  Oa.  696. 

81  State  V.  FiTst  Nat.  Bank,  S»  lad. 
802,  307. 

a<Hair  V.  Burnell,  106  Fed.  280. 
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to  compel  a  transfer  upon  the  corporate  books  and  the  delivery  of  a 
proper  certificate  therefor." 

To  obtain  the  writ  in  any  case,  the  applicant  must  show  a  specific 
and  complete  right  which  is  to  be  enforced,**  a  clear  and  unquestion- 
able legal  and  eriuitable  right  to  the  transfer,"  and  a  clear  legal  obli- 
gation to  perform  the  duty  required.*"  It  will  not  be  granted  where 
the  title  to  the  stock  is  in  dispute,*"  nor  to  compel  a  transfer  to  a 
person  whose  claim  rests  merely  upon  an  equitable  right,**  nor  where 
other  adequate  and  specific  remedies  may  be  had,**  nor  to  compel  the 
corporation  to  make  a  transfer  which  it  would  have  no  right  to  make 
voluntarily,*"  nor  where  the  relator  has  not  complied  with  the  by-laws 
these  m«ttera  are  pat  in  isBne  by  the 
answer.  Cook  Ry.  Signal  Co.  v.  Buck, 
59  Colo.  368,  149  Pac.   95. 

Where  other  persons  intervene  and 
claim  title  to  the  stock,  and  th«  case 
presents  equitable  issues  an  the  part 
of  all  those  making  contest,  the  uanaa 
is  properljr  transferred  to  the  equitj 
docket.  Croft  v.  Colfai  Elec.  Light 
&  Power  Co.,  113  Iowa  455,  85  N.  W. 


89  Deal  V.  Erie  Coal  &  Coke  Co.,  244 

Pa.  622,  90  Atl.  915;  Sproul  v.  Stand- 
ard Plate  Glass  Co.,  201  Pa.  103,  50 
Atl.  1003. 

In  Deal  v.  Erie  Coal  &  Coke  Co.,  244 
Pa.  622,  90  Atl.  915,  the  petition  was 
held  to  conform  to  the  statutory  re- 
quirements. 

40  Memphis  Appeal  I^ib.  Co.  v.  Pike, 
9  Heiek.   (Tenn.)  697. 

41Towties  V.  Nichols,  73  Mo.  515; 
State  V.  Mplver,  2  S.  C.  25, 

41  Evansville  Union  Btockyards  Co. 
V.  Btate,  179  lud.  505,  101  N.  E.  S22. 

It  will  not  be  granted  in  a  doubtful 
case.  State  v.  Warren  Foundry  4 
Machine  Co.,  32  N.  J.  L.  439. 

' '  The  petition,  to  be  suffleient 
against  a  demurrer,  must  not  only 
show  a  right  in  the  plaintiff  to  have 
the  transfer  made,  but  also  a  cor- 
responding obligation  on  the  port  of 
the  officer  or  the  private  corporation 
itself."  Milner  v.  Brewer. Men ngh an 
Mercantile  Co.,  —  Tex.  Civ.  App.  — , 
188  S.  W.  49. 

43  Durham  t.  Monumental  Silver 
UJn.  Co.,  9  Ore.  41;  Rowe  v.  Border 
City  Garnetting  Co.,  —  E.  I.  — ,  101 
Atl.  223;  Wilkinson  v.  Providence 
Bank,  3  B.  I.  22.  See  also  Durfee  v. 
Harper,  22  Mont.  354,  56  Pac.  SS2. 

It  will  not  be  granted  where  the 
relator  is  not  the  owner  of  the  stock, 
or  if  the  certificates  have  not  been 
assigned  to  him,  ajid  hence  should  not 
be    granted    on    the   pleadings    where 


761. 

It  will  not  be  granted  where  the 
stock  is  claimed  by  other  persons  who 
are  not  parties  to  the  proceeding. 
State  V.  Guerrero,  12  Nev.  105.  Or 
where  the  relator's  title  depends  npon 
his  being  able  to  set  aside  a  prior 
title  on  the  ground  of  fraud.  State  v.' 
Warren  Foundry  ft  Machine  Co.,  32 
N.  J.  L.  439. 

**  Since  mandamns  is  strictly  a  le- 
gal remedy,  it  cannot  be  resorted  to 
by  an  equitable  assignee,  even  though 
the  right  to  a  transfer  may  be  elesr. 
Burnsville  Turnpike  Co.  v.  State,  119 
Ind.  382,  3  L.  R.  A.  263,  20  N.  E.  42L 

4B  State  V.  Mclver,  2  S.  C.  25. 

In  Durfee  v.  Harper,  22  Mont.  354, 
56  Pac.  582,  the  court,  while  refusing 
to  hold  that  mandamus  would  not  lie 
in  any  case,  held  that  it  waa  not  the 
proper  remedy  where  the  ownership 
of  the  stock  was  in  litigation  in  an 
injunction  suit  in  which  the  relief 
sought  could  appropriately  be  granted. 

4A  Since  a  corporation  would  havo 
no  right  to  make  a  transfer  witbovt 
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relating  to  the  transfer  of  shares,*'^  nor  where  the  transfer  is  in  viola- 
tion of  the  provisions  of  a  contract  to  which  the  transferee  is  a  party,** 
nor  where  the  right  is  or  will  become  a  mere  abstract  or  moot  ques- 
tion, and  its  enforcement,  by  reason  of  some  change  of  circumstances, 
can  be  of  no  substantial  or  practical  benefit  to  the  petitioner,  and  the 
matter  is  not  one  of  public  interest.**  Nor  is  a  purchaser  of  stock  at 
an  execution  sale  entitled  to  the  writ,  where  he  has  released  all  rights 
acquired  by  hipi  under  sach  sale,  and  estopped  himself  to  assert  any 
title  which  he  may  have  acquired  thereby."* 

A  court  cannot  order  two  peremptory  writs  requiring  two  transfers 
of  the  same  stock  and  the  iaananee  of  two  certificates  to  the  trans- 
feree.'* 

A  demand  and  refusal  to  make  the  transfer  must  be  shown,  bnt  a 
failure  to  appear  at  the  office  of  the  corporation  and  make  such  demand 
is  excused  where  the  corporation  gives  notice  that  no  transfer  will 
be  made." 

The  purchasers  of  stock  may  properly  join  with  the  sellers  in  the 
application  for  the  writ." 

§  3810.  —  Action  againit  oorporaticHi  tor  dxatagw.  If  a  corpora- 
tion wrongfully  refuses  to  recognize  a  valid  transfer  of  stock  and  to 
permit  a  transfer  on  its  books,  the  transferee  has  a  choice  of  remedies. 
The  duty  to  permit  a  transfer  raises  an  implied  promise  on  the  part 
of  the  corporation,  for  a  breach  of  which  the  transferee  may  maintain 
an  action  of  assumpsit  to  recover  the  damages  sustained  by  him  by 

proof,  hy  written  aaglgnmeDt,  power 
of  attorney  or  otherwise,  that  the 
peraon  teeking  the  transfer  has  the 
title,  it  cannot  be  compelled  bj  man- 
damas  to  do  so  in  the  absence  of  such 
proof.  Bumsville  Turnpike  Co.  t. 
etate,  119  Ind.  382,  3  L.  B.  A.  S6S,  20 
N.  E.  421. 

47Coot  By.  eignal  Co.  v.  Buck,  59 
Colo.  36S,  149  Pac  95;  Evanavillo 
Union  Stockyards  Co.  v.  State,  179 
Ind.  605,  101  N.  E.  822;  State  v.  Mc- 
Iver,  2  6.  C.  25. 

Where  the  statats  provides  that  the 
stock  shall  be  transferable  only  on 
the  books  of  the  corporation  "in  sncb 
manner  aa  the  by-laws  may  pre- 
scribe," a  petition  for  mandamua 
most  show  what  the  by-laws  prescribe 
in  respect  to  making  transfers  on  the 


books.  Uilner  v.  Brewer-Monaghan 
Mercantile  Co.,  —  Tex.  Civ.  App.  — , 
1S8  8.  W.   49. 

MCook  Sy.  Signal  Co.  v.  Buck,  59 
Colo.  368,  149  Pac.  95. 

UCarus  V.  Matthiesaen  ft  Hegel er 
Zinc  Co.,  196  ni.  App.  449. 

to  As  where,  after  the  sale,  he  re- 
ceives the  full  amonnt  of  his  execu- 
tion from  the  debtor,  including  the 
amouot  bid  by  him  for  the  stock,  thia 
being  prima  facie  an  abandonment  of 
his  purchase  and  an  estoppel  against  a 
subsequent  assertion  of  title.  Mem- 
phis Appeal  Pub.  Co.  V.  Pike,  9  Heisk. 
(Teon.)   697. 

IlCarus  V.  Uatthleasen  tc  Hsgeler 
Zine  Co.,  196  Dl.  App.  449. 

Bl  State  V.  Mclver,  2  8.  C.  25, 

58  State  V.  Mclver,  2  3.  C.  2S. 
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reason  of  the  refusal.**  Or  he  may  treat  the  wrongful  refnsal  to  allow 
a  transfer  as  a  conversion  of  the  shares,  and  recover  damages  in  an 
action  of  trover  for  the  conversion."    And  it  has  been  held  that  h« 


MUnltsd  SMtw.  Case  v.  CitizenB' 
Baok,  100  U.  6.  446,  25  L.  Ed.  695; 
riret  Nat.  Bank  v.  Lanier,  11  Wall. 
369,  20  L.  Ed.  172. 

minoU.  See  Lewis  v.  Bidwell  Blec. 
Co.,  141  111.  App.  33. 

MurUnd.  Baltimore  Citj  Paisen- 
ger  By.  Co.  v.  Sewell,  33  Md.  238,  9 
Am.  Bep,  402. 

UaBachiiB«tts.  Sargent  v.  Frank- 
lin Ins.  Co.,  8  Pick.  (Maaa.)  90,  19 
Am.  Dec.  306. 

How  Rampdilie.  Scripture  v. 
Franceatown  Soapstone  Co.,  50  N.  H. 
571.  See  also  Pinkerton  v.  Manches- 
ter &  L.  B.  B.,  42  N.  H.  424. 

New  Jersey-  Jaekwin's  Adm'ra  v. 
Newark  Plank  Boad  Co.,  31  N.  J.  L. 
277. 

New  Tork.  Travia  v.  Enox  Terpe- 
zone  Co.,  215  N.  T.  259,  L.  B.  A. 
1916  A  542,  Ann.  Cas.  1S17A  387,  109 
N.  E  250,  a£E'g  165  App.  Div.  156, 
150  N.  T.  Snpp.  621 ;  Shipley  v.  Mo- 
chanies'  Bank,  10  Johns.  4S4;  Com- 
mercial Bank  of  Buffalo  v.  Kortright, 
22  Wend.  34«,  34  Am.  Deo.  317;  Kort- 
right  V.  Buffalo  Commercial  Bank,  20 
Wend.  91. 

Pennsylvuiia.  Morgan  t.  Bank  of 
North  America,  8  Serg.  ft  B.  73,  11 
Am.  Dec.  575. 

England.  Bex  v.  Bank  of  Eng- 
land, 2  Dougl.  525. 

Assumpsit  in  the  form  of  a  special 
action  on  the  case  will  lie  under  such 
circumstances.  Case  v.  CitiMns' 
Bank,  100  V.  S.  446,  25  L.  Ed.  695. 

>G  United  States.  London,  P.  ft  A. 
Bank,  Ltd.  v.  Aronatein,  117  Ped.  601, 
certiorari  denied  187  TJ.  8,  641,  47 
L.  Ed.  345'  (mem.  dec). 

AlfeMiau.  See  Bankers'  Trust  Co. 
of  St.  Louie  V.  McClf^,  109  Ark.  160, 
47   L.   B.  A.    (N.   8.)    333,   159   8.  W. 


OaUfonUa.  Craig  v.  Heaperia  Land 
&  Water  Co.,  113  CaJ.  7,  35  L.  E.  A. 
306,  54  Am.  St.  Bep.  316,  45  Pae.  10; 
Balslon  v.  Bank  of  California,  113 
Cal.  208,  44  Pac.  476;  KimbaU  v. 
Union  Water  Co.,  44  Cal.  173,  13  Am. 
Eep.  157. 

Ct«oigl&  Bank  of  Culloden  t.  Bank 
of  Forsyth,  120  Ga.  575,  102  Am.  St. 
Bep.  115,  48  S.  B.  226;  Hilton  v.  Syl- 
vania  ft  G.  B,  Co.,  8  Ga.  App.  10,  68 
8.  B.  746. 

minols.  Lewis  v.  Bidwell  Elee.  Co., 
141  III.  App.  33;  Ejellman  v.  Scaadia 
Fish  Co.,  128  III.  App.  544. 

bldlaiUL  Vernon,  G.  ft  B.  B.  Co.  v. 
Washington  Tp.  Decatur  Co.,  48  Ind. 
App.  309,  95  N.  E.  599;  B.  L.  Blair 
Co.  v.  Eose,  28  Ind.  App.  487,  60  N.  E. 
10. 

lows,  Dooley  v.  Gladiator  Consal. 
Gold  Mines  ft  Milling  Co.,  134  Iowa 
468,  13  Ann.  Cas.  297,  109  N.  W.  864. 

Kansas.  See  Madia  on  Bank  t. 
Price,  79  Kan.  289,  100  Pac.  280. 

Eeutncky.  Bank  of  America  v,  Mc- 
Neil, 10  Bush  54. 

Louisiana.  Eisenhauer  v.  New  Or- 
leans Cotton  Exchange,  140  La.  574, 
73  So.  685. 

MaiTlsnd.  Baltimore  City  Passen- 
ger By.  Co.  V.  Sewell,  35  Md.  238,  6 
Am.  Rep.  402. 

MsssacbuBetts,  Bond  v.  Mt.  Hope 
Iron  Co.,  99  Mass.  505,  97  Am.  Dec. 
49;  Plymouth  Bank  v.  Bank  of  Nor. 
folk,  10  Pick.  454. 

Minnesota.  Humphreys  v.  Minne- 
sota Clay  Co.,  94  Minn.  469,  103  N, 
W.  338;  Nicollet  Nat.  Bank  v.  City 
Bank,  38  Minn.  85,  8  Am.  St.  Bep, 
643,  35  N.  W.  577. 

Mississippi.  Bank  of  Holly  Springs 
58  Miss.  421,  33  Am.  Eep. 


330. 
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"'By  si2«  in  conversion  even  tbong^h  he  might  vote  the  stock  and  be 

eligible    to  a  corporate  office  without  having  the  transfer  made  on  the 

boots.** 
In    some  of  the  early  cases  it  was  held  that  the  transferee  might 

"'sittta.in  a  special  action  on  the  case,  where  there  was  a  wrongful 
fijsal  to  transfer  the  stock  to  him  on  the  books."  And  it  has  been 
^  that  instead  of  suing  as  for  a  conversion  he  may  elect  to  retain 


^  Btcxjlj  and  sue  for  special  damages  only." 


An 


action  either  in  trover  or  assumpsit  may  be  maintained  in 


^ank,  67  Mo.  App.  115;  Car- 
Sdullaiipby  Sav.  Bank,  8  Mo. 

^B»-,jT****k*.  Herrick  v.  Humphrey 
■^t-  fe^^'We  Co.,  73  Neb.  809,  119  Am. 
"■    \v-^**-   917,   11   Ann.   Caa.   201,   103 

^^i^    ^^^i».       Robingon     Min.     Co.     v. 

~*"^>^       37  Nev.   27,   158   Pac.   910. 
,(^     jfc  Jersey.      Si e gel    v.    Riverside 

^    .^        Xnniber  Co.,  89  N.  J.  L.  595,  99 


\%^. 


Jersey. 

■J. 
"^  Toik.  Travis  V.  Knoi  Terpe- 
,^^^0.,  215  N.  Y.  259,  L.  R.  A. 
^^  542,  Ann.  Cas.  1917  A  387,  109 
250,  aff'g  165  App.  Div.  156, 
T.  Supp.  621;  Robinson  v.  Na- 
^^onal  Bank,  95  N.  Y.  837;  People  v. 
^tah  Gold  &  Copper  Mines  Co.,  135 
App.  Div.  418,  119  N.  Y.  Supp.  852. 

Korth  Dakota.  Second  Nat.  Bank 
of  Qrand  Forks  v.  First  Nat.  Bank,  8 
N.  D.   50,  76  N.  W.  5D4. 

Oregon.  Davidson  v.  Almeda 
Mines  Co.,  66  Ore.  412,  48  L.  R.  A.  (N. 
8.)  847,  134  Pac.  782;  Slemmons  v. 
Tbompson,  23  Ore.  215,  31  Pac.  514. 

Paansylvaula.  Birroinghani  Fire 
Ins.  Co.  V.  Com.,  92  Pa.  St.  72;  Mor- 
gan V.  Bank  of  North  America,  8 
Serg.  &  R.  73,  11  Am.  Bee.  575. 

Texas.      Rio    Grande   Cattle   Co,    v. 
Burns,  82  Tei.  50,  17  S.  W.  1043;  Mil- 
ner    v.   Brew er-Monag ban    Mercantile 
Co.,  —  Tex.  Civ.  App.  — ,  188  8.  W.       or 
49;  Qresbam  v.  Island  City  Sav.  Bank,       re 
2   Tex.  (Sv.  App.  52,  21  8.  W.  556. 

'WMhlngtOB.     See   Lacaff   v.   Dutch       bt 
MiUoT    Mining    &    Smelting    Co.,    31 

6401 


Wash.  566,  72  Pac.  112;  Huggins  v. 
Milwaukee  Brewing  Co.,  10  Wash. 
579,  39  Pac.  152. 

WlsdoiUlii.  Qreenleaf  v.  Ludingtoo, 
15  Wis.  558,  82  Am.  Dec.  698. 

Where  a  stockholder  has  paid  the 
corporation  in  full  for  his  stock,  and 
been  refused  a  certificate,  he  may  as- 
sign his  shares,  and  the  assignee  may 
demand  a  certificate,  and  sue  the  cor- 
poration if  it  is  refused.  Bio  Grande 
Cattle  Co.  V.  Burns,  82  Tei.  50,  17  S. 
W.  1043. 

For  the  proper  method  of  pleading 
the  plaintiff's  ownership  of  the  stock 
in  such  an  action,  see  Paine  v.  Brit- 
ish-Butte  Min.  Co.,  41  Mont.  S8,  108 
Pac.  12. 

66  London,  P.  &  A.  Bank,  Ltd.  v. 
AroDStein,  117  Fed.  601. 

•7  Protection  Life  Ina.  Co.  v.  Os- 
good, 93  Dl.  69;  Morgan  v.  Bank  of 
North  America,  8  Serg.  &  R.  (Pa.)  73, 
11  Am.  Dec.  575.  See  Baltimore  City 
Passenger  Ry.  Co.  v.  Sewell,  35  Md. 
238,  6  Am.  Rep.  402. 

Assumpsit  in  the  form  of  a  special 
action  on  the  case  vvill  lie  under  such 
circumstatices.  Case  v.  Citisena ' 
Bank,  100  U.  8.  446,  25  L.  Ed.  695. 

6ee  also  Lewis  v.  Bidwell  Elec.  Co., 
141  111.  App.  33,  and  McLean  v. 
Charles  Wright  Medicine  Co.,  96  Mick. 
47fl,  56  N.  W.  88,  which  was  an  action 
on  the  case  for  dsuages  for  refusal  to 
register  a  transfer. 

BSSiegel  V.  Biverside  Box  &  Lnm- 
ber  Co.,  89  N.  J.  h.  595,  99  Atl.  407. 
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respect  to  the  shares  of  a  foreign  corporation,  since  it  does  not  involve 
in  any  prohibited  sense  a  regulation  of  its  internal  management." 

To  sustain  an  action  of  conversion,  a  proper  request  to  make  the 
transfer  must  be  shown.** 

It  has  been  held  that  the  transferrer  may  sue  for  damages,'^  since 
it  is  as  much  his  right  and  duty  to  procure  a  transfer  as  it  is  that 
of  the  transferee."  But  there  is  authority  to  the  effect  that  the  trans- 
feree is  the  proper  party  to  sue  in  conversion,  and  that  such  aQ  action 
cannot  be  maintained  by  the  transferrer." 

An  executor  may  maintain  an  action  of  conversion  for  refusal  to 
transfer  stock  standing  in  the  name  of  his  testator  to  him  as  executor, 
even  in  states  where  he  does  not  obtain  title  to  personal  property 
belonging  to  the  estate,  but  is  only  entitled  to  possession  of  it  for  the 
payment  of  debts  and  the  expenses  of  administration.** 

Generally  the  right  to  sue  for  damages  is  not  lost  by  mere  inaction, 
so  long  as  a  prescription  has  not  accrued,**  although  there  is  authority 
to  the  contrary  where  the  rights  of  innocent  third  parties  have  inter- 
vened.** The  transferee  is  not  under  any  obligation  to  prevent  the 
.  accruing  of  damages  by  bringing  mandamus  proceedings  to  compel  a 
transfer.*' 

It  has  been  held  that  since  the  action  for  damages  is  based  on  the 


W  Travis  v.  Knoi  Terpezone  Co., 
215  N.  T.  259,  L.  R.  A.  1918  A  542, 
Ann.  Cae.  1917  A  387,  109  N.  E.  250, 
aff'g  165  N.  Y.  App.  Div.  156,  150 
N.  T.  Supp.  621. 

WAs  to  the  anfficiencj  of  ft  requeit, 
Bee  Doolej  v.  Gladiator  Conaol.  Oolil 
Mines  ft  Milling  Co.,  134  Iowa  468,  13 
Ann.  Cas.  297,  109  N.  W.  864. 

By  absolutely  refusing-  to  make  the 
transfer,  a  corporate  officer  waives  the 
objection  that  the  request  was  made 
on  the  street  and  that  there  was  no 
formal  present  at  ion  and  request  in 
his  office.  Dooley  v.  Gladiator  Con- 
aoL  Gold  Mines  &  Milling  Co.,  134 
Iowa  468,  13  Ann.  Cas.  297,  109  N. 
W.  864. 

•I  Lockwood  V.  United  States  Steel 
Corporation,  153  N.  Y.  App.  Div.  655, 
138  N.  Y.  Supp,  725,  rev'd  on  other 
grounds  209  N.  Y.  375,  L.  B.  A.  1915  C 
471,  103  N.  E.  697.  Soe  also  Lacaff 
V.   Dutch    Miller   Mining   ft   Smelting 


Co.,  31  Wash.  568,  72  Pac.  112;  Hug- 
gins  V.  Milwaukee  Brewing  Co.,  10 
Wash.  579,  39  Pac.  152. 

<>See  I  3796,  supra. 

8S  Lewis  V.  Bidwell  Elec."  Co.,  141 
111.  App.  33. 

M  Loudon,  P.  ft  A.  Bank,  Ltd.  v. 
Aronstein,    117   Ped.   601. 

68  Eisenhauer  v.  New  Orleans  Col- 
ton  Exchange,  140  La.  574,  73  So. 
685. 

Since  the  action  is  at  law,  mere 
delay  or  acquiescence  will  not  bar 
it,  unless  prolonged  for  the  statutory 
period,  save  where  the  elements  of 
an  estoppel  are  present.  Doyle  t. 
Burns,  123  Iowa  488,  99  N.  W.  195. 

ea  Pottflville  Bank  v.  Minersville 
Water  Co.,  211  Pa.  566,  61  Atl.  119. 

S7The  fact  that  he  does  not  insti- 
tute such  proceedings  does  not  affect 
bis  right  to  sue  for  damages.  Eisen- 
hauer V.  New  Orleans  Cotton  Ex- 
change, 140  La.  574,  73  So.  685. 
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breach  of  the  implied  contract  arising  from  the  issaauce  of  the  certifl- 
catea  by  the  corporation,  it  can  only  be  maintained  against  the  corpo- 
ration which  issued  them,  and  not  against  another  corporation  which 
has  succeeded  to  all  ita  property,  rights  and  interests," 

The  measure  of  duoages  depends  on  the  nature  of  the  action*  If 
the  plamtiif  sues  in  conversion  he  is  entitled  to  recover  the  value  of 
the  stock,  as  in  other  eases  of  conversion.*"  But  if  he  claims  special 
damages  only,  and  seeks  to  retain  the  stock  he  cannot  recover  its 
value."  This  is  true,  for  example,  where  he  does  not  sue  in  trover 
but  brings  an  aetion  on  the  case,  and  under  such  circumstances  if  he 
does  not  prove  any  special  damages  he  can  recover  nominal  dama- 
ges only." 

§  3820.  —  Acticm  Sigaiiut  penon  eaiuiiig  r^iuaL  It  is  a  general 
principle  that  all  persons  who  bid,  command,  advise  or  countenance 
the  commission  of  a  tort  by  another,  or  who  approve  of  it  after  it  is 
done,  if  done  for  their  benefit,  are  liable  therefor  to  the  same  extent  as 
if  they  had  themselves  committed  the  tort.  It  is  also  a  general  prin- 
ciple that  a  request  or  indemnity  to  a  sheriff  or  other  executive  ofB- 
cer  to  do  an  act  or  withhold  property,  which  turns  out  to  be  wrongful, 
makes  the  party  liable  for  all  damages  which  may  ensue.  And  it  has 
been  held,  applying  these  principles,  that  the  holder  of  a  certificate 
of  stock  may  maintain  an  action  for  damages  against  a  former  owner 
of  the  certificate,  who,  after  having  assigned  the  same,  has  caused 
the  corporation  to  refuse  to  transfer  the  stock  on  its  books  by  present- 
ing to  it  an  affidavit  that  he  has  lost  the  certificate,  and  procuring 
a  new  certificate  to  be  issued  to  him  in  its  stead,  upon  giving  the  cor- 
poration a  bond  of  indemnity.^ 

g  3821.  —  Llsbility  of  officers  or  transfer  ogentB,  Generally  cor- 
porate officers  '*  or  transfer  agents  "  whose  duty  it  is  to  make  trans- 

UHuggiuB    V.    Milwaukee    Brewing  T.   Misc.    572,   104   N.   Y.   Supp.   751. 

Co.,  10  Wash.  579,  39  Pac.  152.  But  Bee  Hine  v.  Commercial  Bank  or 

WSiegel   V.   Biverside  Box   &  Lam-  Baj   Cit7,   119   Mich.   44^   78   N.   W. 

ber  Co.,  89  N.  J.  U  5S5,  99  Atl.  407.  471. 

n  See  i  3449  et  seq.,  supra.  As  to  the  liability  of  corporate  offi- 

nSiegel  V.  Bivergide  Box  ft  Lum-  cere  to  third  persona  for  torts  geuer. 

ber  Co.,  89  N.  J.  L.  595,  90  Atl.  407.  ally,  ate  It  2534  ft  seq.,  supra. 

TIMcLean  v,   Charles  Wright  Med-  75 Dunham  v.  City  Trnst  Co.,  115  N. 

ieine  Co.,  96  Mich.  479,  56  N.  W.  63.  T.  App.  Div.  584,  !01  N,  Y,  8upp.  87, 

WQreenleaf  v.   Ludington,   15  Wis.  aff'd  183   N.  Y.  642,  86  N.   E.   1123; 

558,  82  Am.  Dec.  698,  D<'nny  v.  Manhattan  Co.,  3  Den.  (N. 

7*Cooley  V.  Curran,  54  N.  Y.  Misc.  Y.)   115,  afC'd  5  Den.   (N.  T.)  639. 
221,  104  N.  Y.  Supp.  424;   Id.,  54  N. 
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fers  on  the  corporate  books  are  not  liable  directly  to  a  transferee  for 
a  failure  or  refusal  to  make  snch  a  transfer.  Snch  failure  or  re- 
fusal is  merely  nonfeasance  for  which  the  officer  or  agent  is  liable 
to  the  corporation  alone,  and  for  which  in  tnm  it  is  liable  to  those 
injured  thereby.™ 


§  3822.  —  Statutory  remedies.  The  statutes  of  Wisconsin  provide 
that  whenever  it  shall  be  made  to  appear  to  the  circuit  court,  by 
affidavit  or  otherwise,  that  the  secretary  or  other  proper  officer  of  any 
corporation  has,  upon  proper  demand,  neglected  or  refused  for  two 
days  to  transfer  on  the  stock  books  of  the  corporation  any  stock 
which  it  is  his  duty  to  transfer,  the  court  shall  immediately  issue  an 
order  requiring  him  to  show  cause  why  he  should  not  transfer  such 
stock,  and  that  unless  he  shows  cause  to  the  satisfaction  of  the  court 
why  such  stock  should  not  be  transferred,  the  court  shall  order  such 
transfer  to  be  made,  and  may  enforce  the  performance  thereof  by  pro- 
ceedings for  contempt."  In  transferring  stock  under  this  provision 
the  secretary  of  a  corporation  is  performing  a  purely  ministerial 
duty.'"  He  does  not  try  or  decide  the  question  of  ownership  and 
should  not  be  ordered  to  make  the  transfer  when  a  bona  fide  contest 
exists  between  rival  claimants  for  the  stock  which  is  already  in  the 
courts  or  is  about  to  be  brought  there."  An  order  directing  the  trans- 


accordingly,  the  burden  at  proof  being 
on  the  one  refusing  to  transfer  the 
stock."  The  court  m&j  decide  the 
natter  upon  the  affidavits,  or  may 
receive  evidence  from  either  aide,  if 
any  is  ofFered.  It  is  not  bound  to  re- 
gard a  mere  evasive  denial  in  the 
opposing  affidavit  as  satisfactory. 
Schwab   V.   Smith,  143   Wis.  427,   128 


7*  As  to  the  liability  of  the  corpora- 
tiod  under  such  circumstanceB,  see 
I  3819,  supra. 

77  Wis.  6t.  1915,  il752.  Corn 
Eich.  Nat.  Bank  v.  Kaiser,  160  Wis. 
199,  151  N.  W  259;  Farmers'  Mer- 
cantile' ft  Supply  Co.  V.  Lann,  148 
Wis.  252,  131  N.  W,  366;  Schwab  v. 
Smith,  143  Wis.  427,  128  N.  W.  78; 
In  re  Klaus,  67  Wis.  401,  29  N.  W. 
582. 


N.  ^ 


.  78. 


"The  statute  doeg  not  prescribe  any 
method  of  trying  such  a  controversy- 
It  Bin  ply  provides  a  method  of  mak- 
ing a  rase  by  affidavit  on  the  one  side 
and  that  it  shall  prevail  unless  satis- 
factorily  disproved  by  the  adverse 
party.  •  ■  •  The  statute  contem- 
plates that  the  opposing  affidavit 
■hall  be  viewed  in  the  nature  of  a 
pleading  and  as  evidence  as  well  and 
that  the  court  shall  weigh  the  proba- 
bilities appearing  thereby  and  decide  H 
6404 


A     transfer     is     properly     ordered 

where  the  petitioner  has  possession  of 
the  certificates,  duly  assigned,  and 
the  claimant  does  not  appear  at  the 
hearing  though  properly  notiSed. 
Corn  Eieh.  Nat.  Bank  v.  Kaiser,  160 
Wis.  199,  151  N.  W.  259. 

7>  Corn  Eich.  Nat.  Bank  v.  Kaiser, 
160  Wis.  199,  151  N.  W.  259;  Holy- 
oke  V.  Millmann,  151  Wis.  SSI,  43 
L.  R.  A.  (N.  S.)  790,  139  N.  W.  392. 

Tt  Corn  Exch.  Nat.  Bank  -r.  Eaiser, 
160  Wis.  199,  151  N.  W.  259. 
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fer  does  not  settle  the  qtiestion  of  title  to  the  stock,  if  there  is  one, 
but  it  may  be  determined  in  a  proper  action  for  that  purpose  in  the 
courts  notwithstanding  the  transfer." 

The  Code  of  Califomia  provides  that  whenever  any  officer  of  a  cor- 
poration shall  refuse  to  transfer  stock  on  the  books  of  the  corpora- 
tion or  to  issue  a  certificate,  or  certificates  therefor  to  the  transferee,  he 
shall  be  subject  to. a  penalty  of  four  hundred  dollars,  to  be  recovered 
ds  liquidated  damages,  in  an  action  brought  against  him  by  the  person 
a^^rieved.'^  To  warrant  tbe  recovery  of  such  penalty  the  refusal  to 
make  tbe  transfer  must,  of  course,  have  been  wrongfuL**  A  com- 
plaint in  such  an  action  prima  facie  states  a  cause  of  action  where  it 
alleges,  in  the  language  of  the  statute,  a  refusal  to  comply  with  a  re- 
quest for  the  performance  of  the  statutory  duty  to  make  the  transfer." 
It  is  not  necessary  to  allege  that  the  refusal  was  wilful  and  without 
lawful  excuse.  "The  reasons  for  such  refusal,  if  any,  are  prop- 
erly pleaded  only  as  a  matter  of  defense."  •* 

In  Kentucky  the  corporation  may  be  required  to  make  a  transfer 
in  a  proper  case  by  an  order  of  court  issued  on  a  rule  to  show  cause 
why  the  transfer  should  not  be  made." 

The  English  statutes  provide  for  a  summary  proceeding  to  rectify 
the  repster  of  members  of  a  corporation  on  motion  of  the  corpora- 
tion or  any  person  aggrieved  in  case  the  name  of  any  person  is,  without 
sufficient  cause,  entered  in  or  omitted  from  such  register,  or  if  default 
is  made  or  unnecessary  delay  takes  place  in  entering  on  the  register  the 
fact  of  any  person  having  ceased  to  be  a  member  of  the  company ,•• 

"He  is  not  a  irier  of  controveraies  43  L.  B.  A.   (N.  8.)  7»0,  13B  N.  W. 

that  shonld  be  settled  in  the  courts.  392. 

He  1b  required  by  the  statute  to  make  lOCorn  Ezch.  Nat.  Bank  v.  Kaiaer, 

a  transfer  only  when  'it  is  his  duty  160  Wis.  199,  151  N.  W.  259. 

to  do  so.'    It  is  not  his  duty  to  make  HCiv.     Code,     {324.       Samage     v. 

the  tnuiafeT  when  thers  is  a  bona  fide  Gould,  —  CaL  — ,  169  Pac.  670)  Spang- 

elBim  on  the  part  of  tbe  corporation  enbei^  v.  Nesbitt,  22  Cal.  App.  274, 

that  lh«  person  seeking  to  have  the  134  Pae.  343. 

transfer  made  is   not   and  never  vas  MSee  )  3323,  infia, 

a  stockholder.     Uuch   less   is  it   his  *S  Spangenberg  V.  Nesbitt,  22  Cal. 

duty   to   make   the   transfer   when   it  App.  274,  134  Pae.  343. 

seems    reasonablj    certain    that    the  uepangenberg  v.  Nesbitt,  22  Cal. 

corpoTation   is   correct   in   its   conten-  App.  274,  134  Pac.  343. 

tion.    It  was  not  the  parpose  of  the  BtBank  of  Kentucky  v.  Wintt,  110 

legislatnre  in   enacting  sec.    1752  to  Ey.  140,  61  S.  W.  32. 

permit  tbe  secretary  of  a  corporation  W  Shaw    v.    Qoebel    Brewing    Co., 

to  disturb  the  itatns  quo  wbUe  a  con-  Ltd.,  202  Fed.  408,  45  Z..  B.  A.  (N.  8.) 

test  was  pending  or  was  being  carried  1090;  Ex  parte  Shaw,  2  Q.  B.  D.  463, 

on    by    rival    claimants     for    stock."  aff'd  46  L.  3.  394. 
Holyoke  v.  Millmann,  151  Wis.  551, 
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g  3823.  Befiual  mnst  be  wrongfol — In  gmurti.  Of  course,  a 
corporation  is  not  liable  for  refusal  to  permit  a  tmnsfer  on  ita  books 
to  the  assignee  of  a  certificate  of  stock,  nor  can  i,t  be  compelled  to  make 
anch  a  transfer,  unlesa  the  circnmstances  are  sucIl  as  to  entitle  the 
latter  to  a  transfer  on  the  books,  and  to  render  the  refusal  wrongfol.*' 
"In  order  to  east  a  duty  upon  the  corporation,  there  must  be  either 
a  power  of  attorney  authorizing  some  one  to  act  for  the  original 
shareholder,  or  else  a  valid  sale  which  fj^ives  the  person  demanding 
transfer  title  to  the  stock. "  ••  "It  may  always  refuse  to  make  a  trans- 
fer when  it  has  reasonable  ground  for  so  doing,"  "  but  it  must  act  in 
good  faith,  and  present  some  adequate  reason  for  its  refusal  and  sup- 
port the  same  by  some  evidence."  It  is  under  no  obligation  to  register 
a  transfer  to  a  person  who  is  not  the  owner  of  the  stock  and  has  no 
interest  in  it,**  as  where  it  has  notice  of  a  prior  valid  transfer  to 

When  called  into  court  it  slionld 
present  ita  reasoDS  fcrr  refusing  to 
make  the  transfer  as  a  defense,  and 
not  rely  merely  upon  a  denial  of  own- 
eraMp  for  want  of  knowledge,  or, 
upon  an  averment  upon  informs.tion 
and  belief,  that  the  assignee  is  not  the 
true  owner.  Mundt  v.  Commercial 
Nat.  Bank  of  Ogden,  35  Utah  90,  136 
Am.  St.  Bep.  1023,  99  Pac.  454. 

If  the  certificate,  ita  aaaignmont, 
and  the  request  for  the  transfer  are 
in  regular  forio,  and  on  their  face  en- 
title the  assignee  to  a  transfer,  the 
presumption  is  that  tbey  have  been 
lawfully  and  honestly  made  and  ac- 
quired, and  the  burden  is  on  the  cor- 
poration to  justify  its  refusal  to  make 
the  transfer.  O'Neil  v.  Woloott  Min. 
Co.,  174  Fed.  527,  27  L.  B.  A.  (N.  a) 


•7  Toung  V,  New  Standard  Concen- 
trator Co.,  148  Cal.  306,  83  Pac.  28; 
Ralston  v.  Bank  of  California,  112 
Cal.  208,  44  Pac.  476;  Hilton  v.  8yl- 
vania  &  Q.  B.  Co.,  S  Ga.  App.  10,  68 
6.  B.  746;  New  York  &  N.  H.  B.  Go. 
V.  Schuyler,  34  N.  T.  30,  81;  Livezey 
v.  Northern  Pac.  E.  B.,  157  Pa.  St. 
75,  27  AtL  379;  Bayard  v.  Farmers' 
k  Mechanics'  Bank,  52  Pa.  St.  232. 

An  action  for  damages  will  lie  only 
where  there  is  a  clear  legal  right  on 
the  part  of  the  assignee  to  have  a 
transfer.  Lacafl  v.  Dutch  Miller  Min- 
ing &  Smelting  Co.,  31  Wash.  566,  72 
Pae.  112;  Huggins  v.  Milwaukee 
Brewing  Co.,  10  Wash.  570,  39  Pac, 
152. 

In  an  action  against  the  corpora- 
lion  for  conversion,  evidence  is  ad- 
missible to  show  any  circumstance 
which  would  justify  or  excuse  the  re- 
fusal to  make  the  transfer.  Young  v. 
New  Standard  Concentrator  Co.,  148 
Cal.  306,  83  Pac.  28. 

M  Brown  v.  Hotel  Ass'n,  63  Neb. 
181,  88  N.  W.  175. 

88  Mundt  V.  CommBrcial  Nat.  Bank 
of  Ogden,  35  UtaJi  90,  136  Am.  St. 
Bep.  :023,  99  Pac.  454. 

to  Mundt  V.  Commercial  Nat.  Bank 
of  Og.len,  35  Utah  90,  136  Am.  St. 
Rep.   1023,  99  Pac.  454. 


200. 

91  The  eorporation  may  show  that 
the  person  seeking  to  compel  a  trans- 
fer is  not  the  owner  of  the  stock. 
Hannahs  v.  Hammond  Typewriter 
Co.,  158  N.  Y.  App.  Div.  620,  143  N.  Y. 
Supp.  939. 

The  corporate  officers  may  properly 
refuse  to  make  a  transfer  where  there 
is  a  bona  fide  claim  on  the  part  of 
the  corporation  that  the  person  seek- 
ing it  is  not  and  never  was  a  stock- 
holder, especially  where  it  is  reason- 
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another  person,  which  is  good  as  against  the  person  demanding  regis- 
tration ;  "  or  if  it  has  some  claim  upon  the  stock,  or  some  rights 
against  the  assignor  which  would  or  might  be  affected  or  lost  by  the 
transfer  ;  •*  or  where  hy  so  doing  it  would  expose  itself  to  a  suceessfal 
claim  iyy  any  one  for  the  replacement  of  the  stock  or  its  value;**  or 
if  the  certificate  of  stock  is  fictitious  or  has  been  illegally  issued,  unless 
the  ciz-cumstances  are  such  as  to  estop  the  corporation  to  deny  its 
validity  in  the  hands  of  the  transferee;"  or  if  the  holder  of  the  cer- 
tificato    lias  not  complied  with  the  provisions  of  the  corporate  by-laws 


My  certain  that  it  is  correct  in  its 
content  ioa.  Bolyoke  v.  Millmann, 
151  Wis.  551,  43  L.  B.  A.  (N.  B.)  7B0, 
139  ^r,     "W,  392, 

' '  A-  peMon  who  baa  no  interest  in 
tbe  Btt>t:k  cannot  ask  a  conrt  of 
equity  -to  decree  a  tranafor  to  him." 
iitLgel  -V.  Ham,  YearatBy  &  Ryrie,  38 
Wash.     &S,  152  Pae.  520. 

Wliero  no  title  to  a  stolen  certifi- 
cate passes  to  a  transferee,  the  trans- 
fer a^eut  of  the  corporation  is  not 
liable  to  the  transferee,  either  in  con- 
tract or  in  tort,  for  refusing  to  re- 
turn the  certificate  presented  to  him 
for  transfer,  or  to  issue  a  new  certifi- 
cate therefor,  Barstow  v.  City  Trust 
Co.,  21S    Mjibs.  330,  103  N.  E.  Bll. 

•*Se«  Dickinson  v.  Central  Nat. 
^°k,  IHO  Mass.  279,  37  Am.  Rep.  351. 
^hero  &  purchaser  of  stock  fails 
**  iave  -tfae  transfer  to  him  recorded 
sad  the  record  owner  thereafter  again 
sells  the  ,tock  to  a  bona  fide  pur- 
chaser, tJio  corporation  cannot  be  held 
^otc  refusing  to  transfer  the 
a.  its  books  to  the  first  pur- 
chaser. J-Jew  York  A  N.  H.  B.  Co.  v. 
Schuyler,    34  N.  Y.  30,81. 

A  corporation,  shares  of 
^liicb  hpve  been  pledged,  be- 
owner  of  the  pledgor's  in- 
terest la  tl»o  gtock,  the  pledgee  is  not 
entitled     »r»  1   -^   ^     .         ^       .1. 

.  **     compel   it  to  transfer  the 

stoci  to      i,j^   ^^   j^g  ^j^^^g   ^^^^^   j^^ 

f"^    ,        ^"^^   beneficial  interest  in  the       nna  iuou=.     i.iiugotn 
stot  ■      Second   Nat.   Bank   of   Grand       York  &  N.  H.  B.  Co. 


stock   . 


Wber. 
stock  of    -V 
comes  the 


76  N.  "W. 


As  to  the  duty  of  the  corporation 
where  there  are  conflicting  claims  to 
the  same  atock,  aee  |  3824,  infra. 

M  Mundt  V.  Commercial  Nat.  Bank 
of  Ogden,  35  Utah  90,  136  Am.  St. 
Eep.  1023,  99  Pflc,  454. 

MLivezey  v.  Northern  Pac.  E,  R., 
157  Pa.  St.  75,  27  Atl.  379;  Bayard 
V.  'farmers'  &  Mechanics'  Bank,  52 
Pa.  St.  232. 

See   also   H  3827,  3828,  infra. 

M  One  who  takes  stock  with  knowl- 
edge of  tbe  fact  that  it  was  issued 
to  directors,  without  authority,  as 
compensation  for  services  rendered,  is 
not  a  bona  fide  holder  for  value,  and 
the  corporation  cannot  be  required  to 
enter  a  transfer  of  the  atock  in  his 
name.  Qrafner  v.  Pittsburg,  N.  I.  & 
C.  St.  B.  Co.,  207  Pa.  217,  56  Atl.  426. 

In  a  Connecticut  case,  after  a  cor- 
poration, on  discovering  the  fraud  of 
a  transfer  agent,  whereby  certificates 
of  atock  were  fraudulently  issued,  had 
closed  its  books  pending  an  investiga- 
tion and  the  appointment  of  another 
agent,  the  plaintiffs,  who  held  stock 
in  pledge,  demanded  a  tranafer  on  its 
books,  and  the  transfer  was  refused 
at  the  time,  but  there  was  no  refusal 
to  allow  the  transfer  at  some  future 
time.  In  an  action  for  damages  for 
the  refusal,  it  was  held  that  the  cir- 
cumstances were  such  as  to  justify 
the  refusal  at  the  time  the  demand 
made,  Bridgeport  Bank  v.  New  , 
Conn.  231. 


S04. 


t  Nat.  Bank,  8  N.  D.  50, 


The  burden  of  showing  that  the  cer- 
tificates   do    not    represent    genuine 
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governing  tranHfers."  So  it  cannot  be  compelled  to  make  a  transfer, 
or  be  held  liable  for  refosiog  to  do  so,  if  it  haa  a  lien  npon  the  shares 
as  against  the  transferee,'^  nnless  he  is  entitled  to  a  transfer  subject 
to  the  lieu ;  ••  or  if  the  transferrer  has  not  complied  with  the  pro- 
visions of  a  valid  by-law  **  or  contract  *  reqairing  stockholders  to  offer 
their  stock  to  the  corporation  before  disposing  of  it  to  others;  or  if 
the  transferee's  nghts  are  subject  to  a  valid  and  enforceable  ^p-ee- 
ment  which  suspends  for  a  time  the  ri^t  of  alienation  and  transfer 
usually  enjoyed  by  a  stockholder.'  The  same  has  been  held  to  be  true 
where  the  stock  was  attached  by  a  creditor  of  the  transferrer  *  prior 


BtMk  ii  on  the  corporation.  Bridge- 
port Bunk  V.  New  Torli  &  N.  H.  B. 
Co.,  30  Coan.  231. 

The  corporation  cannot  juatify  its 
refusal  to  moke  m  transfer  on  the 
ground  that  the  certificate  is  void, 
where  both  it  and  iti  stockltolders  are 
estopped  to  question  its  validity  *» 
against  the  transferee.  Ellsworth  v. 
National  Home  &  Town  Builders,  33 
Cal.  App.  1,  IM  Pac.  14;  Westminster 
Nat.  Bank  v.  New  England  Electrical 
Works,  73  N.  H.  465,  3  L.  E.  A.  (N. 
8.)  551,  111  Am.  St.  Bep.  637,  62  Atl. 
971. 

As  to  flctitioos  and  illegally  issued 
certificates  generally,  see  1 3486  et 
Mq.,  snpra. 

MIiiiiMis.  Tyng  V.  United  Her- 
eantile  Agency,  1S4  Dl.  App.  433; 
Shirley  Farmers'  Grain  ft  Coal  Co.  v. 
Douglas,  130  111.  App.  285;  Kjellman 
V.  Scandia  Fish  Co.,  12S  111.  App.  544. 

Kansaa.  Star  Mut.  Tel.  Co.  v.  Long- 
fellow, 65  Ean.  353,  116  Pae.  508. 

Iionlalana.  State  v.  New  Orleans  A 
C.  B.  Co.,  30  La.  Ann.  308. 

Sontli  OazoUna.  State  t.  Mclver,  2 
S.  C.  25. 

Waablngton.  Lacaff  v.  Dutch  Miller 
Mining  &  Smelting  Co.,  31  Wash.  566, 
72  Pac.  113. 

rt  See  i  3606,  supra. 

M  See  t  -tGl.t,  supra. 

M  Nicholson  V.  Franklin  Brewing 
Co.,  82  Ohio  St.  94,  1.17  Am.  St.  Hep. 
764,  19  Ann.  Cas.  699,  91  N.  E.  991. 


Ah  to  the  validity  of  sneh  by-laws. 
Bee  I  513,  supra. 

1  Barrett  v.  King,  ISl  HaM.  476, 
63  N.  E.  934. 

The  court  will  not  aid  the  assignor 
of  stock  acting  with  the  assignee  to 
commit  a  breach  of  the  assignor's 
eoutract  to  sell  the  stock  to  his  fel- 
low stockholders  at  par  before  trans- 
ferring it  to  any  one  else.  Farmers' 
Mercantile  A  Snpply  Co.  v.  Laun,  146 
Wis.  262,  131  N.  W.  366. 

As  to  the  validity  of  snch  a  con- 
tract, see  I  3762,  supra. 

SCook  By.  Signal  Co.  v.  Back,  59 
Colo.  368,  149  Pac.  95. 

As  where  a  pledgee  of  stock  who 
pnrcbaaeB  it  at  a  delinqoent  assess- 
ment sale  agrees  with  the  corporation, 
in  order  to  prevent  competition  in  the 
bidding,  that  he  will  continue  to  hold 
the  stock  as  pledgee,  and  that  the 
stock  shall  not  be  transferred  with- 
out making  provision  for  certain  pay- 
ments out  of  the  proceeds  of  the  sale. 
Young  V.  New  Standard  Concentrator 
Co.,  148  Cal.  306,  83  Pae.  28. 

As  to  the  validity  of  such  contracts, 
see  13761,  supra. 

SMatnsevitz  v.  (Stizens'  Dist.  Mes- 
senger &  Burglar-Alarm  Tel.  Co.,  19 
Mont.  368,  48  Pac.  552. 

As  to  the  relative  rights  of  a  trans- 
feree whose  transfer  hsa  not  been 
registered  and  an  attaching  or  execu- 
tion creditor  of  the  transferrer,  see 
I  3811,  supra. 


d  by  Google 


Cb.  56] 


Stock  and  Siockholdebs 


[§38lH 


Evidence  of  gome  adverse  title,  interest  or  lien,  which  et  least  raises 
a  8ut>staiitial  doubt  of  the  right  of  a  demaDdant  who  presents  a  clear 
Prima  facie  case  for  a  transfer,  is  indispensable  to  sustain  a  re- 
cusal on  the  part  of  the  corporation  to  make  such  transfer."  "The 
Wrporation  when  it  refuses,  and  upon  the  trial  of  the  issue  the  court, 
"^xtst  be  able  to  see  from  the  facts  established  that  there  is  some  ques- 
"on  to  be  tried."" 

It   lia.8  been  held  that  a  mere  claim  of  the  stock  or  notice  that  its 
itansf  er  is  invalid  is  not  suiBcient,"  since  otherwise  any  person  could 
"^pri-ve  the  owner  of  his  stock  temporarily  by  simply  giving  notice 
<*  tixe    corporation  that  he  claimed  it  and  protested  against  its  trans- 
fer, ' »  xo 

"  hex-e  the  statute  provides  that  the  delivery  of  a  certificate  to  a 

^^    fi^de  pledgee  with  a  written  transfer  of  the  same,  or  a  written 

te^**     of  attorney  to  sell,  assign  and  transfer  the  same,  shall  be  a 

""•^•ii^nt  delivery  to  transfer  the  title  as  against  all  parties,  it  is  the 

"  ^   <=»  f  the  corporation  to  make  a  transfer  to  one  to  whom  the  stock 

**^«n  pledged  with  power  of  attorney  in  the  manner  indicated 

*^^i-  ^h  it  is  notified  by  the  pledgor  that  he  has  revoked  the  power, 

'"^      it  knows  that  the  pledge  was  made  in  good  faith  to  secure 

'     ^o"t    the  amount  of  which  was  not  determined  when  the  pledge  was 


^^     or  the  notice  of  revocation  given." 

■ie  corporation  may  protect  itself,  in  the  case  of  conflicting  claims, 
"f_     *lliiig  a  bill  of  interpleader  and  surrendering  the  certificates  to 
Court,"  or,  if  one  of  the  claimants  has  commenced  suit  against 


ttxe 


^     ^tid.  the  other  claimant,  it  may  obtain  the  same  result  by  motion  or 
'*^tHion  therein."    It  is  not  obliged  to  pursue  this  course,  however. 


^'O'Neil  V.  Wolcirtt  Min.  Co.,  174 
''ed.  S27,  27  L.  S,  A.  {N..S.)  200.  See 
»lso  -WilBon  V.  Atlairtic  &  St.  L.  R. 
^o.,  2  Fed,  459. 

AdmiBsions  bj  one  of  tlie  elBimants 
bearing  on  hia  claim  of  title  and 
again st  his  interest  are  admiBsible  in 
aa  action  against  the  corporation  for 
fonveiaion.  In  Bucb  an  action  the 
queation  of  ownership  is  for  the  JD17, 
where  the  evidence  on  the  subject  ie 
eonflicling.  Cooper  v.  Spring  Valley 
Water  Co.,  171  Cal.  158,  153  Pac.  WM. 
1*0 'Neil  V.  Woleott  Min.  Co.,  174 
Fed.  527,  27  L.  R.  A.  {N.  8.)  200. 

MO'Neil   V.   Woleott   Mia.  Co.,   J74 
FeJ.  527,  27  L.  E.  A.  (N.  S.)  200;  Ex 

6411 


parte  Sargent,  17  L.  R.  Eq.  Caa.  273. 

laCNeil  V.  Woleott  Min.  Co.,  174 
Fed.  527,  27  L.  B.  A.  {N.  8.)  200;  Es 
parte  Sargent,  17  L,  R.  Eq.  Oaa.  27.t. 

IT  Eiaenhauer  v.  New  Orleana  Cot- 
ton Exchange,  140  La.  574,  73  80.  «S5. 

U  Ramage  v.  Oould,  —  Cal.  — ,  ISfl 
Pae.  670;  Cooper  v.  Spring  Valley- 
Water  Co.,  ^6  Cal.  App.  17,  118  Pae. 
298;  filler  v.  Dorati,  151  III.  App. 
527,  aff'd  245  ID.  200,  91  N.  E.  10.19: 
Cady  V.  Potter,  55  Barb.  (N.  Y.)  463, 
State  Ins.  Co.  v.  Gennett,  2  Tenn.  Ch. 
82.  See  also  New  York  &  N.  H.  B. 
Co.  V.  Schuyler,  34  N.  Y.  30. 

1»  Miller  v.  Doran,  151  III.  App.  527. 
afC'd  245  III.  200,  91  N.  E.  103B. 
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and  may  decide  without  the  aid  of  the  court  who  it  will  recognize  as 
the  owner  of  the  stock,  but  by  so  doing  it  takes  the  risk  of  having  t» 
pay  the  true  owner  the  value  of  the  stock  if  it  decides  wrongly." 

g  3825.  —  Right  to  inquire  into  validity  of  transfer  u  between  the 
parties.  Ordinarily  the  corporation  is  not  concerned  with  the  con- 
sideration paid  for  a  transfer  of  shares  of  its  stock,*'  And  the  assignee 
has  the  right  to  have  the  stock  transferred  on  the  corporate  boc^ 
irrespective  of  the  inadequacy  of  the  price  he  paid  therefor  or  the  fact 
that  the  stock  was  a  gift,"  although  the  inadequacy  of  the  considera- 
tion may  be  considered  as  a  circumstance  to  support  a  contention  that 
no  actual  sale  occurred." 

Nor,  as  a  rule,  can  the  corporation  inquire  into  or  pass  upon  the 
legality  of  the  transaction  by  which  its  shares  are  transferred  from  one 
person  to  another,  or  justify  a  refusal  to  register  the  transfer  on  the 
ground  that  the  consideration  for  the  transfer  was  illegal." 


M  Cooper  V.  Spring  Valley  Water 
Co.,  16  Cal.  App.  17,  116  Pae.  2B8. 

SI  Ellsworth  y.  National  Home  ft 
Town  Builders,  33  Ca).  App.  1,  184 
Pao.  14;  Helm  v.  Swiggett,  12  Ind. 
i04;  Mundt  v.  Commercial  Nat.  Bank 
of  Ogden,  35  Utah  90,  136  Am.  St. 
Rep.  1023,  99  Pac.  454. 

'Where  the  assignment  is  admittedly 
genuine,  the  holder  of  the  certlBcates, 
da\j  indorsed,  is  preaomptively  a 
holder  for  value,  anil  he  is  not  obliged 
to  allege  or  prove  the  coQsideration  in 
order  to  compel  a  transfer  on  the 
books.  Com,  v,  Ctfmp,  —  Pa.  — ,  102 
Atl.  205. 

BS  Ellsworth  V.  Natiooal  Home  & 
Town  Builders,  33  Csl.  App.  1,  164 
Pac.  14;  Madison  Bank  v.  PHce,  79 
Kan.  289,  100  Pae.  2S0;  Senn  v.  Union 
Premium  &  Mercantile  Co.,  115  Mo. 
App.  685,  92  a.  W.  507. 

n  Senn  v.  Union  Premium  &  Mer- 
cantile Co.,  115  Mo.  App.  685,  92  S. 
W.  507. 

«*  Miller  v.  Houston  City  8t.  By. 
Co.,  65  Fed.  366;  Com.  v.  Camp,  — 
Pa,  — ,  102  Atl.  205;  Mundt  v.  Com- 
mercial Nat.  Bank  of  Ogdcn,  35  Utah 
»n.  136  Am.  St.  Rep.  102.1,  99  Pac.  4.';4. 
It  cannot  justify  a  refusal  to  trans- 


fer the  stock  on  its  books  on  the 
ground  that  the  assignment  wsa  for 
an  illegal  consideration.  Helm  v, 
Bndggett,  12  Ind.  194. 

It  is  no  excuse  for  a  refusal  to 
transfer  stock  on  the  books  that  the 
transferee  acquired  the  stock  through 
an  illegal  gambling  contract,  where 
the  transferrer  has  never  repudiated 
the  contract  or  made  sny  claim  against 
the  corporation  for  the  stock.  Miller 
V.  Houston  City  St.  By.  Co.,  55  Fed. 
366. 

It  cannot  justify  such  a.  refusal  on 
the  ground  that  the  transferee  won 
the  stock  on  an  election  bet,  where 
neither  the  transferrer  nor  his  cred- 
itors nor  others  entitled  by  statute  to 
recover  property  so  lost  object  or  at- 
tempt to  recover  it  within  the  time 
limited  by  the'  statute,  Crenshaw  v. 
Columbian  Min.  Co.,  110  Mo.  App.  355, 
86  8.  W.  280. 

Where  the  transferee  is  in  posses- 
sion of  the  certificates  properly  in- 
dorsed, and  is  thus  clothed  with  the 
indicia  of  title,  it  can  assert  its  right 
to  demand  the  transfer  without  call- 
ing to  its  aid  the  contract  with  the 
transferrer  by  which  it  obtained  title 
to  the  stock.     And  to  permit  the  cor- 
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Nor  can  the  coiporatioo  or  its  ofBcers^ustify  a  refusal  to  recognize 
a  tranaferee  as  a  stockholder  or  to  transfer  the  stock  to  him  on  the 
twoks  OD  the  ground  that  the  person  seeking  it  has  deluded  a  third 
person  into  believing  that  the  latter  had  purchased  all  of  his  stock 
and  hence  is  estopped ;  "  nor  because  the  transfer  was  in  violation  o£ 
a  pooling  agreement  entered  into  between  the  transferrer  and  other 
stockholders,  since  snch  a  contract  is  a  matter  between  the  parties 
thereto  with  which  the  corporation  itself  has.  no  concern ;  •*  nor  be- 
cause the  certificates  were  transferred  as  security  for  an  indebtedness 
which  has  become  barred  by  the  statute  of  limitations,  since  the  right 
to  plead  the  statute  as  a  defense  under  such  circomstanees  is  personal 
to  the  transferrer.'' 

On  the  other  hand,  it  has  been  held  that  the  corporation  cannot 
be  held  liable  for  refusal  to  make  record  of  transfer  to  a  pledgee  who 
has  assumed  to  acquire  title  to  the  stock  contrary  to  the  terms  of  the 
pledge ; "  nor  to  a  purchaser  at  a  foreclosure  sale  which  is  iosufScient 
to  give  him  good  title; "  or  if  there  has  been  no  delivery  of  the  stock 
as  between  the  parties  to  a  contract  for  its  transfer  and  the  transferee 
notifies  the  corporation  not  to  transfer  it,** 

1 3826.  — HotiTe  in  tnuufaring  sharM.  As  a  general  rule,  the 
motive  in  transferring  or  purchasing  shares  is  immaterial,  and  cannot 
be  relied  upon  by  the  corporation  as  ground  for  refusing  to  recog- 

poration  to  set  op  the  illegftlitjr  of  tlie  Timber  Co.,  112  La.  441,  36  So.  488. 
eoDsideration  would,  in  effect,  be  » Indiana  Je  I.  C.  Ry.  Co.  v.  Me- 
granting  the  trsnefeireT  affirmative  Eernan,  24  Ind.  6S. 
relief  by  annulling  tbe  fully  executed  This  ia  true  where  lie  haa  acquired 
eontract.  Com.  v.  Camp,  —  Pa.  ' — ,  the  stock  at  &  pledgee's  sale  which 
102  Atl.  205.  was  invalid  because  public  notice 
tS  Bpangenberg  v.  Neabitt,  22  Cal.  thereof  was  not  ^ven,  even  though 
App.  274,  134  Pac.  343.  the  pledgor  assigned  the  stock  in 
Mfijlvanla  k  G.  B.  Co.  v.  Hoge,  120  blank  with  a  power  of  attorney  in 
Qa.  734,  S9  B.  E.  806.  blank  anthorizing  the  transfer.  Ha- 
lt cannot  justify  its  refusal  to  gel  v.  Ham,  Yearsley  &  Byris,  88 
make  a  transfer  on  its  books  «n  the  Wash.  99,  1S2  Pac.  520. 
ground  that  the  stock  was  included  The  corporation  cannot  be  com- 
in  a  proposed  pooling  agreement,  pelled  to  transfer  stock  to  a  purchaser 
where  the  agreement  was  never  eon'  at  a  sale  under  a  decree  foreclosing  a 
■ninmated  and  the  stock  waa  in  the  pledge,  where  such  sale  ia  insufficient 
enatody  and  control  of  the  transferrer  to  pass  title  because  of  a  want  of 
np  to  the  time  of  the  transfer.  Ells-  necessary  parties  to  the  suit.  Brown 
worth  V.  National  Horae  &  Town  v.  Hotel  Ass 'n,  63  Neb.  181,  88  N.  W. 
Builders,  33  Cal.  App.  1,  164  Pac.  14.  17S. 

« Miller    v.   Houston   City   St.   By. 
Co.,  55  Ted.  366. 
MState  V.  North  American  Land  t 
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iiize  the  transfer  and  registei»the  same  on  its  books ;  '^ "  this  being  upoo 
the  well  established  ground  that  however  important  may  be  the  mo- 
tive which  prompts  one  to  the  commission  of  a  wrong,  the  motive  which 
prompts  him  to  the  exercise  of  a  legal  right  can  never  be  the  subject 
of  judicial  inquiry."*'  A  person  has  a  right  to  acquire  stock  for 
the  purpose  of  obtaining  control  of  the  corporation."  And  it  has  re- 
peatedly been  held  that  a  corporation  cannot  refnse  to  recognize  or 
register  a  transfer  on  the  ground  that  the  object  of  the  transfer  is  to 
obtain  such  control,  or  affect  the  voting  at  corporate  meetings,**  So, 
too,  the  fact  that  a  stockholder  sells  his  shares  for  the  purpose  of  escap- 
ing any  further  liability  to  the  corporation  or  its  creditors  gives  the 
corporation  no  right  to  refuse  to  recognize  and  register  the  transfer, 
if  the  transfer  is  bona  fide,  and  to  a  person  capable  of  assuming  the 
obligations  of  a  stockholder.**  , 

The  rule  that  the  motive  is  immaterial  does  not  apply,  however, 
where  a  transfer  is  not  made  in  good  faith,  but  is  merely  colorable,  and 
for  the  purpose  of  giving  the  transferee  privileges  of  membership  to 
which  only  bona  fide  and  actual  owners  of  shares  are  entitled.**    And 


SlEaouas.  MadiBon  Bank -v.  Price, 
79  Kan.  389,  100  Pac.  280. 

MissoiuL  Senn  v.  Union  Premium 
&  Mercantile  Co.,  IIS  Mo,  App.  685, 
92  8.  W.  507. 

N«ir  York.  Rice  v.  Rockefeller,  134 
N.  Y.  1/4,  17  L.  R.  A.  237,  30  Am. 
St.  Rep.  658,  31  N.  B.  907. 

Ohio,  Nicholaon  v.  Franklin  Brew- 
ing Co.,  82  Ohio  Bt.  94,  137  Am.  6t. 
Bep.  764,  19  Ann.  Cu.  699,  91  N.  E. 
991. 

Sontli  Cuollna.  State  v.  Mclver, 
2  Rich.  25. 

Vtaix.  Mundt  V.  Commercial  Nat. 
Bank  of  Ogden,  35  Utali  90,  136  Am. 
St.  Eep.  1023,  99  Pac.  454, 

Vemioiit.  state  v.  Smith,  48  Vt. 
290, 


L  re  Elaus,  67  Wis, 
401,  29  N.  W.  582, 

BnglaiuL  Moffatt  v,  Farqubar,  7 
Ch.  Div,  591;  Pender  v.  Lushington,  6 
Ch.  Div.  75. 

Ordinarily  the  motive  with  which 
a  tranaferee  takes,  provided  he  ie  a 
genuine  purchaser  or  donee  and  does 
not   take  under  a  secret   trust  or  for 


a  wrongful  pnrpoae,  does  not  affect  his 
right  to  have  the  stock  recorded  in 
his  name  on  the  corporate  books. 
Senn  v.  Union  Premium  &  Mercantile 
Co.,  115  Mo.  App.  685,  92  8,  W.  507. 

>■  Nicholson  ¥.  Franklin  Brewing 
Co.,  82  Ohio  St.  94,  110,  137  Am.  St. 
Rep.  764,  19  Ann.  Cas.  6B9,  91  N.  E. 
991. 

MBarllett  v.  Foorton,  115  La.  26, 
38  So.  882. 

MState  V.  Smith,  48  Vt,  266^  Mof- 
fatt V,  Farquhar,  7  Ch,  Div,  591.  See 
Bonn  T.  Union  Premium  t  Mercantile 
Co.,  115  Mo.  App.  685,  92  S.  W.  507, 
and  other  cases  in  the  note  preceding, 

»*  Weston 's  Case,  4  Ch,  App,  20. 

As  to  the  effect  of  a  sale  on  the 
vendor's  liabilitj  to  creditors,  see 
subd,  xxxiv,  infra. 

seOoDid  V,  Head,  41  Fed,  240;  Cook 
Ry.  Signal  Co,  v.  Buck,  59  Colo.  368, 
H9  Pac,  95;  Baker's  Appeal,  108  Pa. 
St.  510,  56  Am,  Rep.  231,  1  Atl,  78; 
Reg,  V,  Liverpool,  M,  &  N,  By.  Co.,  21 
L.  J.  (J.  B,  384. 

In  Baker's  Appeal,  108  Pa,  St.  510, 
56  Am.  Rep,  231,  1  Atl.  78,  where  the 
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it  has  been  held  to  be  a  good  defense  to  a  bill  to  compel  the  registra- 
tion of  shares  that  they  were  acquired  by  the  complainant  for  the 
purpose  of  enabling  him,  as  the  agent  and  instrument  of  third  parties, 
to  participate  in  a  conspiracy  formed  by  them  to  get  control  of  the 
company  for  the  purpose  of  wrecking  it  and  thereby  diminishing 
the  value  of  shares  of  another  company  with  which  the  company  to  be 
wrecked  was  affiliated  in  business.'''  It  has  also  been  intimated  that 
equity  will  decline  to  require  a  transfer  on  the  corporate  books  where 
the  purpose  of  the  transfer  is  to  enable  the  transferee,  as  a  mere  pup- 
pet of  the  transferrer,  to  institute  and  carry  on  litigation  for  the 
latter 's  benefit  or  to  wreak  his  spite,"  and  also  that  there  may  be 
other  cases  in  which  the  purpose  of  the  transfer  may  be  so  uncon- 
scionable that  equity  will  refuse  to  interfere." 

§  3827.  —  Bight  to  reqtiira  proof  (rf  aatbority— ^In  geperaL  Since 
a  corporation  wilt  be  liable  to  the  owner  of  stock  if  it  allows  a  trans- 
fer on  its  books  under  a  forced  or  unauthorized  assignment  and 
power  of  attorney,  or  otherwise  in  violation  of  his  rights,**  it  has  a 
right  to  protect  itself  against  such  liability."  So  it  has  the  right,**  and 
it  is  ita  duty,**  to  make  inquiry  as  to  the  authority  of  a  person  ask- 


charter  of  a  eoiporation  to  erect  and 
maistaiii  a  theater  provided  that 
every  five  shareg  of  stock  shoiild  en- 
title the  holder  to  a  free  ticket  of 
admission,  and  that  the  direct  ore 
should  Bet  apart  a  portion  of  the 
bouse  for  the  eiciaBive  nse  of  luch 
itorkhotdera,  and  certain  stockhold- 
era  who  held  large  amounts  of  stock 
nndertoolc  to  make  transfers  of  small 
lots  to  other  persons,  with  the  under- 
■tandin^  that  the  same  should  be 
retransf erred  at  the  end  of  the  sea- 
SOD,  it  waa  held  that  the  transfers 
should  be  enjoined  as  unauthorized 
by  the  charter,  sinee  "the  purpose. as 
well  aa  the  fact  of  the  arrangement, 
was  to  clothe  one  person  with  a  right 
to  free  admission  to  the  academy, 
and  an  apparent,  not  a  real,  owner, 
ship,  of  the  shares  essential  to  the 
existence  of  that  right,  and  another 
person  with  the  real  ownership  of  the 
same  stock  at  the  same  time." 
ST  Gould  V.  Bead,  41  Fed.  240. 


81  In  Senn  v.  Union  Premium  ft 
Mercantile  Co.,  115  Mo.  App.  6S5,  9S 
8.  W.  507,  the  court  saj-s  that  it  seems 
likely  that  equity  would  decline  to 
decree  a  transfer  under  such  circum- 
stances, although  no  initance  has 
been  found  in  which  it  has  done  so 
unless  EingmHu  v.  Bome,  W.  ft  O-  B. 
Co,,  30  Hun  (N.  T,)  73,  is  one.  It 
is  further  said  that  it  is  not  alto- 
gether clear  whether  the  relief  asked 
in  the  latter  case  waa  a  decree  for 
the  transfer  of  shares,  although  the 
court  thinks  that  it  was. 

M  See  Senn  v.  Union  Premium  ft 
Mercantile  Co.,  115  Mo.  App.  685,  92 
e.  W.  507. 

40  Sec  i  3830  et  eeq.,  infra, 

41  Nagel  V.  Ham,  Yearaley  ft  Byrie, 
88  Wash.  99,  152  Pac.  520. 

48  Hughes  V,  Drovers '  ft  Mechan- 
ics'  Nat.  Bank,  86  Md.  418,  38  Atl. 
930;  Baker  v.  Atlantic  Coast  Line  B. 
Co.,  —  N.  C.  — ,  92  8.  E.  170. 

43  See  i  3S30,  infra. 
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ing  for  such  a  transfer,  and  may  require  him  to  produce  evidence  of 
his  identity  and  of  his  ri^bt  to  the  transfer,  and  therefore  its  re- 
fusal to  register  a  transfer  and  issue  a  new  certificate  without  such  evi- 
dence is  not  wrongful,**  In  a  leading  case  in  the  Supreme  Court  of 
the  United  States,  it  was  said  by  Mr.  Justice Pield :  "The  officers  of 
the  company  are  the  custodians  of  its  stock  books,  and  it  is  their  duty 
to  see  that  all  transfers  of  shares  are  properly  made,  either  by  the 
stockholders  themselves  or  persons  having  authority  from  them.  If 
upon  the  presentation  of  a  certificate  for  transfer  they  are  at  all 
doubtful  of  the  identity  of  the  party  offering  it  with  its  owner,  or  if 
not  satisfied  of  the  genuineness  of  a  power  of  attorney  produced,  they 
can  require  the  identity  of  the  party  in  the  one  ease,  and  the  genuine- 
ness of  the  document  in  the  other,  to  be  satisfactorily  eatablisbed  be- 
fore allowing  the  transfer  to  be  made. ' '  ** 

production  of  authoritj'  to  make  it, 
and  may  permit.  Or  refuse  to  permit, 
tlie  transfer  according  ae  the  author- 
ity is,  or  ia  not,  sufficient."  Peck  t. 
Providence  Oaa  Co.,  17  R.  I.  275,  15  L, 
B.  A.  643,  23  Atl.  967,  21  Atl.  543, 
quoted  with  approval  in  Davis  v.  Na- 
tional Eagle  Bank    (B.  I.),  50   AtL 


*4irnlt«l  StatM,  WcBtem  U.  Tel. 
Co.  V.  Da.venport,  97  U.  8.  369,  2*  L. 
Ed.  1047. 

OftUfornU.  Tafft  v.  Presidio  &  F. 
K.  Co.,  84  Cftl.  131,  11  L.  B.  A.  125, 
18  Am.  St.  Eep.  166,  24  Pae.  438. 

HaiyUad.  Hughes  v.  DrOvere'  &. 
Mechanics'  Nat.  Bank,  86  Md.  418, 
38  Atl.  936;  Chew  v.  Bank  of  Balti- 
more, 14  Md.  299. 

New  Toik.  SpelliBBy  v.  Cook  & 
Bemheimer  Co.,  58  App.  Div.  283,  68 
N.  T.  Supp.  985. 

P«IUU^TU)1&.  Liveiey  v.  Northern 
Pac.  B.  B.,  157  Pa.  St.  75,  27  Atl.  379; 
Ba/ard  V.  Farmers '  &  Mechanics ' 
Bank,  62  Pa.  et.  232. 

Bhodfl  Island.  Davis  v.  National 
Eagle  Bank,  50  Atl,  530;  Peek  v.  , 
Providence  Gas  Co.,  17  R.  I.  275,  15 
L.  B.  A.  643,  23  Atl.  967,  21  Atl.  543. 

WaaUngtOiL  Nagel  v.  Ham,  Years- 
ley  &  Ryrie,  88  Wash.  89, 152  Pac.  520. 

"A  bank  may  refuse  to  recognize  a 
power  of  attorney  if  not  sstisSed  of 
its  entire  genuinenesB.  It  may  require 
the  personal  attendance  of  the  party 
for  the  very  purpose  of  determining 
such  matters  of  fact  as  may  give  rise 
to  disputes. "  Chew  v.  Bank  of  Bal- 
timore, 14  iid.  299. 

"Before  permitting  a  transfer  to  bo 
made    it    may    ■    ■     ■    require    the 


A  corporation  may  properly  refuse 
to  make  a  transfer  of  stock  issued 
by  it  to  a  certain  party  "attorney  of 
Ellen  Hayden"  after  said  Hayden  is 
dead,  where  thereafter  the  party  pre- 
sents to  the  corporation  formal  trans- 
fers of  the  certificates  to  himself  "as 
attorney  for  Anne  Callan,"  and 
signed  by  himself  "as  attorney  of 
Ellen  Hayden,"  there  being  an  ac- 
companying paper  purporting  to  bo 
eiecuted  by  a  certain  party  as  execu- 
tor of  Ellen  Hayden  and  by  said  Cal- 
lan authorizing  the  transfer,  there 
being  no  proof  that  the  person  named 
as  executor  was  executor  in  fact, 
Spellissy  v.  Cook  &  Bernhelraer  Co., 
58  N.  Y.  App.  Div.  283,  68  N.  Y.  Supp. 
995. 

*•  Western  U.  Tel.  Co.  v.  Davenport, 
97  U.  S.  369,  24  L.  Ed,  1047,  quoted 
with  approval  in  Shirley  Farmers ' 
Grain  &  Coal  Co.  v.  Douglas,  130  IlL 
App.    285;    atizens'    Nat.    Bank    t. 
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#3828.  — — Where  stook  is  hdd  in  a  fldnoiaiy  capacity.    If,  by 
*    f  oann  of  the  certificate  or  otherwise,  the  corporation  has  notice 


(Aa.-t 


't:li«  present  holder  is  not  the  absoLate  owner,  but  holds  the  shares 


r'     ^'tj.csli  a  title  that  he  may  not  have  anthority  to  transfer  them,  it 

^^t   obliged,  without  evidence  of  such  authority,  to  issue  a  certificate 

**-is    assignee,^  so  where  a  gaardian  seeks  to  transfer  stock  stand- 

^^    "Hi  the  name  of  his  ward  the  corporation  has  a  right  to  inquire 

"^o    lis  authority  and  to  refuse  to  make  the  transfer  until  such 

*^\\iority  is  shown  « 

^iQce  a  corporation  is  not  bound  to  inquire  as  to  the  anthority  of 
^  executor  or  administrator  to  transfer  stock  standing  in  the  name 
^1  his  decedent,  except  in  so  far  as  such  authority  is  limited  by  re- 
strictions in  the  will  or  the  general  law,**  it  cannot  require  proof  of 
EQch  authority  before  makii^  a  transfer  on  -its  hooks  on  his  indorse- 
ment.*' Nor  will  the  mere  fact  that  an  executor  is  acting  at  his  own 
risk  in  transferring  stock  to  a  legatee  justify  such  a  refusal,  in  the 
absence  of  a  showing  of  other  feicts  making  the  trwisfer  improper."* 
But  a  corporation  has  the  right,  and  it  is  its  duty,  to  refuse  to  make 
a  transfer  on  its  books  to  one  to  whom  the  stock  has  been  pledged 
hy  an  executor  as  security  for  his  personal  debt,  or  to  a  transferee 
of  the  pledgee  who  takes  with  knowledge  of  the  facts." 

If  the  corporation  has  notice  that  the  stock  is  held  in  trust  it  may 
properly  refuse  to  permit  a  transfer  by  the  trustee  until  his  authority 
to  make  it  is  exhibited,"  since,  under  such  circumstances,  it  will  be 

State,  170  lud.  621, 45  L.  K.  A.  (N.  S.)  the  petition  dosB  not  allege  that  aU 

1075,  101  N.  E.  620.  the   debts   of   the   ettate    have    been 

See  al«o  |  3830,  infra.  paid,  and  that  t^e  distribntioD  to  the 

tf  Iioring    T.    Baliabmy    Mills,    125  legatee  was  without  an  order  of  court 

Mass.  138.  or  a  refunding  bond,  where  the  execu- 

*7Eempner  v.  Wallis,  2  Tex.  App.  tor  may  make   a  distribution    under 

Civ.  Cas.  i  5S4,  et  eeq.  such   ciTcumatanceB   at   his   own   risk. 

That    the    coiporation    la    liable    to  Catherwood    v.     Guarantee    Trust    t 

the  wards  if  it  permits  a  transfer  in  Safe  Deposit  Co.,  S52  Pa.  466,  07  Atl. 

violation  of  their  rights  where  it  has  703. 

notice  of  the  guardianship,  ^ee  i  3S38,  Bi  Davis  v.  National  Eagl«  Bank  (B. 

infra.  I.),  50  All.  530. 

U  See  i  3841,  infra.  That  the  corporation  is  liable  if  it 

40  Catherwood    v.    Guarantee    Trust  permita  a  trajief  er  under  such  circum- 

ft   Safe   Deposit  Co.,   252  Pa.  466,   97  stancea,  see  I  3841,  infra. 

Atl.  703;  Wiltiamsv.  PeuDaflvauia  R.  "Baltimore  Trust   Co.   v.   George's 

Co.,"9  Phila.   (Pa.)   298.  Creek   Coal   &   Iron   Co.,   119   Md.  21, 

Mlt  is  no  defense   to  a  mnndanius  85   Atl.   949;   Bayard   v.   Farmers'   ft 

proceeding  to  compel  a  transfer  to  a  Mechanics'  Banli,  52  Pa.  St.  232.     Sea 

legatee   that   a   year   has   not   elapsed  also  Livezey  v.  Northern  Pac.  B.  B., 

^ce  the  decedent's  death,  and  that  157  Pa.  St.  75,  27  AtL  379. 
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liable  to  the  cestui  que  trust  if  it  permits  a  transfer  in  violation  uf 
his  rights."  In  a  suit  by  the  personal  representatives  of  a  deceased 
stockholder  to  have  stock  standing  in  his  name  as  "trustee"  traiiK- 
ferred,  the  burden  is  on  them  to  show  that  the  stock  was  his  own  in- 
dividual property,  and  the  corporation  does  not  have  the  burden  of 
showing  who  is  the  cestui  que  trust."*  Where  the  corporation  has 
notice  of  a  testamentary  trust  in  stock,  and  it  is  also  claimed  by  the 
executors  and  by  a  third  person  individually,  and  later  the  executors 
acquiesce  in  the  claim  of  such  third  person  and  disclaim  title  in  them- 
selves, it  has  a  right  to  be  protected  by  a  judicial  decree  in  an  ad- 
versary proceeding,  in  which  all  parties  interested  should  or  might 
intervene,  before  it  can  be  convicted  of  a  wrongful  refusal  to  trans- 
fer.** Where  the  statute  permits  persrais  holding  stock  in  a  fiduciary' 
capacity  to  sell  the  sameand  reinvest  the  proceeds,  and  provides  that 
the  corporation  shall  not  be  liable  for  transferring  stock  so  sold  on 
its  books  on  the  order  of  the  fiduciary,  it  cannot  justify  a  refusal  to 
make  a  transfer  on  the  order  of  a  trustee  who  has  sold  stock  belonging 
to  the  trust  estate  and  reinvested  the  proceeds  on  ground  that  it  may 
thereby  render  itself  liable  to  remaindermen." 

Where  stock  stands  on  the  books  of  the  company  in  the  name  o£ 
a  certain  person,  "agent,"  the  word  agent  cannot  be  regarded  as 
merely  descriptio  persoaae,  but  the  prima  facie  presumption  is  that 
he  does  not  hold  the  stock  in  his  own  right  and  as  his  own  property, 
but  rather  that  he  holds  it  on  behalf  of  some  principal.  And  hence 
the  corporation  will  not  be  compelled  by  the  court  in  a  suit  brought 
for  that  purpose  to  transfer  the  stock  to  his  personal  representatives 
unless  this  presumption  is  overcome  by  proof.  The  burden  of  proof 
is  on  the  personal  representatives  under  such  circumstances.  Nor  does 
the  corporation  have  the  burden  of  showing  who  is  the  principal  for 
whom  the  stock  was  held.  Nor  will  mere  lapse  of  time  after  failure 
of  the  principal  to  appear  and  claim  the  stock,  or  dividends  thereon, 
raise  a  presumption  of  personal  ownership  in  the  person  so  named 
as  agent.  The  entry  on  the  books  of  the  company  is  a  continuous 
assertion  that  the  stock  is  not  the  private  property  of  the  person  named 
and  prevents  the  running  of  the  statute  of  limitations." 

M  See  fi  3838,  inf rft.  157  Pa.  St.  75,  27  Atl.  379. 

M Baltimore  TniBf  Co.  v.  George's  MBank  of  Kentucky  v.  Winn,  110 

Creek  Coal    &  Iron   Co.,   119   Md.   21,  Ky.  140,  61  S.  W.  32. 

85     Atl.     949.       See     also     Tyson     v.  67 Tyson  v,   George's   Creek  Coal  * 

George's  Crfek  Conl  &  Iron   Co.,   115  Iron  Co.,  115  Mil.  564,  81  Atl.  41. 

M.l.  564,  SI  Atl.  41.  See  also   S  3843,  infra. 

eSLivezey   v.   Northern  Pae.  R.  R., 
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S  ^629,  — Bight  to  reqtiire  produstioa  and  snmnder  oS  (^  oer- 
■l^vA^kftse.  As  was  shown  in  another  chapter,  if  a  corporation  issues  a 
^"^1:6^0816  of  stock,  the  certificate,  so  long  as  it  is  outstanding,  con- 
"^^'^^~t«s  a  coutinoing  affirmation  that  the  person  named  therein  is  the 
'"^^^^rtc  of  the  number  of  shares  therein  specified,  and  has  the  right  to 

**-^f  er  the  same,  and  it  will  be  estopped  to  deny  such  affirmation  as 
^^i»:»iHt  bona  fide  purchasers  of  the  certificate."  It  follows  that,  if  a 
^X^oxation  transfers  shares  on  its  books  and  isEiues  a  new  certificate 

**^^f  or  while  the  original  certificate  is  outstanding,  it  runs  the  risk  of 
,  ^^***ing  liability  on  both  certificates  in  the  hands  of  bona  fide  pur- 
^^^*s.*'  It  is  well  settled,  therefore,  that  a  corporation  is  not  bound 
gg^j^  ^aannot  be  required  to  register  a  transfer  of  stock,  and  issue  a 
pc*,^^     certificate,  unless  the  original  certificate  is  produced  and  sur- 

^*^red,  or  is  clearly  shown  to  have  been  destroyed  or  lost.* 


^™^9e8  I  3758  et  seq.,  supra. 
V»  Set  t  3832,  infra. 

MOdloEulo.  IronBttme  Ditch  Co.  t. 
Gqnitable  Seenritiei  Co.,  52  Colo.  268, 
Kl  P«c.  174;  Supply  Ditch  Co.  v. 
Elliott,  10  Colo.  ^27,  3  Am.  St.  Bep. 
S86,  15  Pac.  691;  IsbeU  v.  Qrajbill, 
19  Cob.  App.  508,  76  Pac.  550. 

LonliUtu.  Stats  v.  Nsw  Orleans 
A  C.  B.  Ca,  30  La.  Ann.  308. 

UnnoBobk  Jonlyn  v.  St.  Panl  Dia- 
tiUing  Co.,  4A  Minn.  1S3,  46  N.  W. 
337,  qaalified  Bomewbat  in  OnilfoTd  t. 
Western  U.  Tel.  Co.,  59  Minn.  332,  50 
Am.  at.  Bep.  407,  61  N.  W.  384. 
N«w  Toik.    Bean  v.  American  Loan 

*  Trnat  Co.,  122  N.  Y.  622,  26  N.  E. 
11;  Holbrook  v.  New  Jersey  Zinc  Co., 
67  N.  T.  616;  Smith  v.  Amariean  Coal 
Co.,  7  Lang.  317. 

OUo,    NatiouJ  Bank  y.  Lake  Shors 

*  M.  a  By.  Co.,  21  Ohio  St.  2S1. 
Weat  Vtrglnla.  La  Belle  Iron  Works 

T.  Qnarter  Bav.  Bank,  74  W.  Va.  569, 
82  B.  E.  S14;  Lipscomb's  Adm'r  r. 
Condon,  56  W.  Va.  416,  .67  L.  B.  A. 
670,  107  Am.  St.  Bep.  938,  49  S.  B. 
392. 
Where 


purchaser  of  stock  hns 
demanded  of  the  corporation  A 
transfer  on  its  books  and  a  new  cer- 
tificate and  been  refused,  the  cor- 
poiation    cannot    sscap«    liability    on 
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the  ground  that  be  did  not  leave  the 
old  certificates  with  it,  where  he  had 
them  with  bim,  and  gave  the  corpora- 
tion copies  of  his  transferi,  and  the 
corporation  based  its  refusal  at  the 
time  upon  another  and  nntenabla 
ground.  Bond  v.  Mt.  Hope  Iron  Co., 
»B  Mbbb.  505,  97  Am.  Dee.  49. 

The  Uniform  Stock  Transfer  Act, 
which  has  been  adopted  in  a  number 
of  states,  provides  (|  13)  that,  except 
where  a  certificate  is  lost  or  destroyed, 
the  corporation  shall  not  be  compelled 
to  isane  a  new  certificate  until  the 
old  certificate  is  surrendered  to  it. 
Parkharst  v.  Almy,  222  Moss.  27,  109 
N.  E.  733. 

Patting  in  trust  an  equal  number 
of  certificates  to  be  snrrendered  to 
the  corporation  in  case  the  original 
certificates  standing  in  the  name  of 
a  judgment  debtor  have  oi  shall  come 
into  the  hands  of  a  bona  fide  pur- 
chaser for  value  as  a  condition  preeed- 
ent  to  requiring  the  corporation  to 
issue  new  certificates  to  a  master,  ap- 
pointed in  a  proceeding  to  subject  the 
judgment  debtor's  interest  to  the 
judgment  creditor's  cl&im,  is  equiva- 
lent to  surrendering  the  original  cer- 
tificates within  the  meaning  of  this 
provision.  Parkhurst  v.  Almy,  2S2 
Mass.  27,  109  N.  E.  733. 
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A  court  cannot  compo!  a  corporation  to  rcgiMter  a  transfer  ot  sloi'k 
and  issue  a  new  t'ortificate,  while  the  orifrinal  certificato  is  ontstanding, 
unless  it  adef|uately  protects  the  corporation  by  its  decree  against 
possible  liability  on  the  outstanding  certificate,  for,  as  we  have  seen, 
the  doctrine  of  Us  pendens  does  not  apply  to  transfers  of  stock,  and 
the  decree  of  the  court  will  not  be  binding  upon  persons  who  arc 
not  parties  to  the  suit,  and  who  have  acquired  or  may  acquire  rights 
under  the  outstanding  certificate."  The  decree,  therefore,  should  in 
terms  require  the  corporation  to  register  the  transfer  and  issue  a  new 
certificate  only  upon  production  and  surrender  of  the  outstanding 
certificate." 

As  we  have  seen,  if  a  certificate  of  stock  is  lost  or  destroyed,  the 
stockholder  may  require  the  corporation  to  replace  it  on  giving  a 
bond  to  indemnify  it  against  possible  liability,  on  the  original," 

XXIV.    FORGED  AND  UN  \tITIIORI7ED  TRANSFERS,  AND  TRANSFERS  IN  BREACH 
OP  TRUST 

§  3830.  Duty  of  corporation  wiUi  respect  to  touufers.  A  corpora- 
tion whose  stock  is  transferable  only  on  the  books  ot  the  conxpany  is, 
to  a  certain  extent  at  least,  a  trustee  for  its  stockholders  in  respect 
to  their  stock.**    It  is  the  custodian  of  the  shares  and  of  the  primary 

OlJosIj'n  V.  St.  Paul  Distilling  Co.,  does  not  apply  to  tranifers  of  stofh, 

44  Minn.  183,  46  N.  W.  337;  Bean  v.  see  §3778,  supra. 

American   Loan   &   Trust  Co.,   122  N.  e«Bpan   v.   American  Loan  &  Tru-it 

Y.  622,  20  N.  B.  11;  Holbrook  v.  New  Co.,  122  N.  T.  632,  26  N.  E.  11. 

Jeraey  Zinc  Co.,  57  N.  Y.  616.  «  See  i  349R,  sapra. 

The   court   cannot   compel   the   cor-  •*ljnlted   Btfctes:      Lowry   v.    Com- 

poration    to    issue    a    new    ecrtificate  niercial  &  Farmers'  Bank,  Tauer,  310, 

while  the  original  certificate   remains  Fed.   Cas,  No.   &,5S1. 

in  the  hands  of  a  bona  fide  purchaser  Califomla.     Taflt  v.  Presidio  &  F. 

for    value.      Ironstone    Ditch    Co.    v.  H.  Co.,  84  Cal.  131,   H  L.  H,  A.  123, 

Equitable  Becurities  Co.,  52  Colo.  26S,  19  Am.  St.  Hep.  166,  24  Pse.  438. 

121   Pac.   174.  Oolorado.     Supply   Ditch  Co.   v.  El- 

It  has  been  held  tha.t  the  corpora-  liott,  10  Colo.  327,  3  Am.  St.  Rep.  5S6, 

tion  may  be  required  to  transfer  the  15  Pse.  691. 

stock  on  its  books  to  an  saaigncc  in  IlUuolB.      Hall    v.    Rose    Hill    &    B. 

bankruptcy   of   the   registered   holder  Road  Co.,  70  111.  673, 

and  to  issue  a  new  certifieatc  to  him  Indiana.     Vernon,  0.  &  R.  R.  Co.  r. 

although  the  bankrupt  has  taken  the  Washington   Tp.  Decatur  Co.,  48  Ind. 

certilieate     out     of     the     juriailiction  App.  309,  93  N'.  B.  599. 

where    the    nnsignpc    tenders   a    bond  Maiyluid.      United    States   Repress 

of  indemnity.      Wilson  v.   Atlantic   &,  Cn.  v.  Ilurlock,  120  Md.  107,  Ann,  C.is. 

St.  L.  R.  Co.,  2  Fed.  4,'i!l.  IfH.l    .\    nfifi,   R7   Atl.   S:i4:    Baltimore 

That    the    doctrine    uf    Us    pendens  Trust    Co.   v.   George's   Creek    Coal   £ 
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evidence  of  the  title  to  the  stock,  and  is  clothed  with  power  to  pro- 
tect the  rights  of  its  shareholders  from  unauthorized  transfers.  It 
is  therefore  its  duty  to  exercise  reasonable  care  and  diligence  to  pro- 
tect their  interests  by  preventing  sueh  transfers,  and  it  must  respond 
in  damages  for  any  injury  sustained  by  them  in  consequence  of  its 
negligence  or  misconduct  in  this  regard.**    And  it  follows  that  its 


Iron  Co.,  119  Ud.  21,  85  Atl.  049; 
Marburj  v.  Ehlen,  72  Md.  206,  20  Am. 
St.  Bep.  467,  19  Atl.  648. 

Koitli  Ouolioa.  Baker  v.  Atlantic 
Coast  Line  B.  Co.,  82  8.  E.  170;  Coi 
V.  First  Nat.  Bank,  119  N.  C.  303, 
26  S.  E.  22. 

OUo.  Cleveland  &  M.  B.  Co.  v. 
Bobbins,  3S  Ohio  St.  4S3. 

VmnSfl-miiti.  Pennsylvania  Co.  for 
Insurance  on  Lives  &  Granting  An- 
nnities  v.  Franklin  Fire  Idb.  Co.,  181 
Pa.  St.  40,  37  h.  B.  A.  780,  37  AH. 
191;  Liveiey  v.  Northern  Pac.  B.  B., 
157  Pa.  St.  75,  27  Atl.  370;  In  re 
Pennsjlvania  B.  Co. 's  Appeal,  80  Pa. 
et.  SO;  Bayard  v.  Farmers'  &  Mechan- 
ics' Bank,  52  Pa.  St.  232. 

Bboda  laluid.  Davia  v.  National 
Eagle  Bank,  50  Atl.  530;  Peck  v. 
Providence  Oaa  Co.,  17  B,  I.  275,  15 
L.  B.  A.  643,  23  Atl.  967,  21  Atl. 
543;  Perk  v.  Bank  of  America,  16 
H.  I.  710,  7  L.  B.  A.  826,  19  Atl.  369. 

Tannnaae.  Caulkina  v.  Gas-Light 
Co.,  85  Tenn.  683,  4  Am.  St.  Bep.  786, 
4  S.  W.  287. 

Tozu.  Kempner  v.  Wallie,  2  Tex. 
App.  Civ.  Cas.  B  584  et  bc^. 

W«at  ViiKliiia.  La  Belle  Iron 
Works  V.  Quarter  Sav.  Bank,  74  W. 
Va.   569,   82   S.   E.   614. 

eSDaltad  Statu.  8t.  Romea  v. 
Levee  Steam  Cotton  Press  Co.,  127 
U.  8.  614,  32  L.  Ed.  289;  Weatern  U. 
Tel,  Co.  v.  Davenport,  97  U.  8.  369, 
24  L,  Ed.  1047;  Wilson  v.  Colorado 
Min.  Co.,  227  Fed.  721 ;  OeyBer-Marion 
fiold-Min.  Co.  v.  Stark,  106  i^iil.  .W<, 
53  L.  R.  A.  684;  Lowry  v.  Commercial 
&  Farmers'  Bank,  Taney,  310,  l.i  Fid, 
Cos.  No.  8,581. 


CaUfomU.  Tafft  v.  Preaidio  &  F. 
B.  Co.,  84  Cal.  131,  11  L.  B.  A.  125, 
18  Am.  St.  Rep.  166,  24  Pac.  436. 

Ooloiado.  Supply  Ditch  Co.  v.  El- 
liott, 10  Colir.  327,  3  Am.  St.  Rep. 
586,  IS  Pac.  691. 

nUnola.  Miller  v.  Doran,  243  III. 
200,  91  N.  E.  1039,  aS'g  151  111.  App. 
527;  Hall  V.  Boae  Hill  ft  E.  Road  Co., 
70  111.  673.  See  also  Shirley  Psrmera' 
Qrain  &  Coal  Co.  v.  Douglas,  130  III. 
App.  285. 

Indiana.  Citizens'  Nat.  Bank  v. 
State,  179  Ind.  621,  45  L.  E.  X..  (N. 
8.)   1075,   101  N.  E.  620. 

IiOnlMana.  Lenrey  v.  Bank  of 
Baton  Rouge,  131  La.  30,- Ann.  Cas. 
1913  B  116S,  58  So.  1022. 

Muylaad.  United  States  Exp.  Co. 
v  Hurlock,  120  Md.  107,  Ann.  Cas. 
1915  A  566,  S7  Atl.  834;  Baltimore 
Trust  Co.  V.  George's  Creek  Coal  ft 
Iron  Co.,  IIB  Md.  21,  85  Atl.  949; 
Hughes  V.  Drovera'  &  Mechanics'  Nat. 
Bank,  86  Md.  418,  38  Atl.  936;  Mar- 
bury  V.  Ehlen,  73  Md.  208,  20  Am. 
St.  Rep.  467,  19  Atl.  649;  Chew  v. 
Bank  of  Baltimore,  14  Md.  299. 

HaaaadiiiHMts.  Loring  v.  Salisbury 
Mills,  125  Maaa.  138. 

Kortll  Carolina.  Baker  v.  Atlantic 
Coast  Line  B.  Co.,  92  S.  E.  170; 
Woolen  V.  Wilmington  ft  W.  R.  Co., 
128  N.  C.  lie,  56  L.  B.  A.  615,  38  S. 
E.  298;  Cox  v.  First  Nat.  Bank,  119 
N.  C.  302,  26  S.  B.  22. 

Ohio.  Cleveland  ft  M.  E.  Co.  v. 
Itohbinn,  XI  Oliio  St.  483. 

Penn^lvanla.  Peiiiiiiylvania  Co. 
for  IiisuratH'c  on  Livcii  ft  Granting 
Aiiiiultiea  V,  Franklin  Fire  Ins.  Co., 
JSl    Pa.  St.   40,   37  L.   B.   A.   780,   37 
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safety  requires  that  it  be  satisfied  of  the  right  of  a  person  pro- 
trtutee,  it  is  bound  to  execute  the 
trust  with  proper  diligence  And  care, 
and  !■  responsible  for  anjr  loss  ms- 
tained  by  its  negligence  or  miscon- 
duct," Coi  V.  First  Nat,  Bank,  119 
N.  C.  302,  26  fi.  E.  22,  quoted  with 
approval  in  Baker  t.  Atlantic  Coast 
Line  E.  Co.,  —  N.  C.  — ,  92  8.  E.  170. 
"Corporations  issue  certificates  of 
the  ownership  of  their  stoi^k.  They 
condition  the  rights  of  their  stock- 
holders to  vote,  to  participate  in  their 
aanagement,  and  to  receive  dividends 
upon  their  stock,  upon  a  regietry  of 
their  ownership  of  their  shares  i 


At].  191;  Livezejr  v.  Northern  Pac.  B. 
B.,  157  Pa.  St.  75,  37  Atl.  37B;  In  re 
Pennsylvania  B.  Co. 'a  Appeal,  86  Pa. 
Bt.  SO;  Bayard  v.  Farmers'  &  Me- 
chanics' Bank,  52  Pa.  6t.  232. 

Bhods  Idand.  Davis  v.  National 
Eagle  Bank,  SO  Atl.  530;  Peck  v. 
Providence  Gas  Co.,  17  B.  I.  275,  15 
li.  B.  A.  643,  23  Atl.  967,  21  Atl.  543; 
Peck  T.  Bank  of  America,  16  B.  I.  710, 
7  L.  B.  A.  826,  19  Atl.  369. 

South  Ouollna.  Webb  v.  Qranite- 
ville  Mfg.  Co.,  11  8.  C.  396,  32  Am. 
Bep.  479. 

Caulkins    v.    Gas-Light 


Co.,  85  Tenn.  683,  4  Am.  St.  Bep.  786,      corporate  books  and   upon   these   ■ 


4  S.  W.  287. 

Texas.  Strange  v.  Houston  ft  T.  C. 
B.  Co.,  53  Tax.  162;  Baker  v.  Wasson, 
53  Tex.  150,  69  Tex.  140;  Eempner  v. 
Wallis,  2  Tex.  App.   Civ.  Gas.  1584 

DtalL  Baamussen  v.  Sevier  Valley 
Canal  Co.,  46  Utah  371,  121  Pac.  741; 
Mnndt  v.  Commercial  Nat.  Bank  of 
Ogden,  35  Utah  SO,  136  Am.  8t.  Bep. 
1023,  99  Pac.  454.  See  also  Kimball 
V.  Sueeesa  Min.  Co.,  38  Utah  78,  110 
Pac.  872. 

WUhlngtotL  Nagel  v.  Ham,  Tears- 
ley  t  Eyrie,  88  Wash.  99, 152  Pac.  520. 

Waat  VirgtuU.  La  Belle  Iron 
Works  T.  Quarter  Sav.  Bank,  74  W. 
Va.  569,  82  S.  E.  614;  Snyder  v. 
Charleston  ft  S.  Bridge  Co.,  65  W. 
Va.  1,  131  Am.  St.  Bep.  947,  63  S.  E. 
616. 

The  rights  of  stockholders  and  per- 
sons interested  in  the  stock  are  placed 
by  law  under  the  protection  of  the 
corporation  so  far  as  concerns  the 
transfer  on  its  books.  "It  is  made 
the  custodian  of  the  shares  of  its 
stockholders  and  is  clothed  with  pow- 
er to  protect  the  righta  of  everyone 
from  unauthorized  transfer.  It  is  a 
trust  placed  in  its  hands  for  the  pro- 
tection of  individual  interests,  as  well 
as    its    own,    and    like    every    other 


tiflcates.  They  make  the  certificates 
and  keep  the  registries,  and  they 
thereby  assume  an  obligation  to  each 
stockholder  to  use  reasonable  dili- 
gence to  certify,  and  to  make  their 
records  declare  the  truth.  No  man 
can  be  lawfully  deprived  of  his  prop- 
erty without  his  consent  except  by 
due  process  of  law,  and,  if  he  once 
becomes  the  owner  of  stock  in  a  cor- 
poration, that  association  cannot 
recklessly  deprive  him  of  that  owner- 
ship, and  confer  it  upon  another,  with- 
out liability  for  the  damage  it  causes. 
It  is  bound  to  use  reasonable  diligence 
in  every  case  to  aecertain  whether  or 
not  a  transfer  of  stock  requested  is 
duly  authorized  by  the  former  ovmer, 
to  make  those  transfers  that  are  so 
authorized,  and  to  prevent  those  that 
are  unauthorized ;  and  for  every 
breach  ot  this  obligation  it  is  legally 
liable  to  the  parties  injured  for  the 
damage  it  thus  inflicts. ' '  Oeyser- 
Marion  Qold-Min.  Co.  v.  Stark,  106 
Fed.  558,  53  L.  B.  A.  6g4. 

"A  corporation  whose  stock  is 
*  *  *  transferable  only  on  the  books 
of  the  company,  is  made  the  custodian 
of  the  shares,  and  is  clothed  with  pow- 
er to  protect  the  rights  of  ita  share- 
holders from  unauthorized  transfers. 
With  this  power  there  exists  the  duty 
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posing  to  make  a  transfer  to  do  what  he  proposes.**  It  has  the  right,"^ 
and  it  is  its  duty,  when  a  transfer  is  demanded,  to  use  reasonable 
diligence  to  ascertain  whether  or  not  the  transfer  requested  is  duly 
authorized,  and  to  make  those  transfers  that  are  so  authorized  and 
to  prevent  those  that  are  not."*  So  it  is  bound  to  see  that  the  transfer 
and  power  of  attorney  presented  are  genuine ;  **  and  cannot  justify 
its  transfer  of  stock  registered  in  the  name  of  the  true  owner  because 
it  relied  on  a  fo^fed  power  of  attorney  to  effect  such  transfer,™    It  is 


that  TMti  upon  all  tmstees  to  pro- 
tect, 00  far  SB  the  ezercias  of  proper 
diligence  Hud  care  can  do  bo,  the 
intereatB  of  the  eestnia  qae  truat;  and 
it  must  respond  in  damages  for  auj 
injnrj  auatained  in  consequence  of  its 
negligence  or  miscondnct. "  Caulkina 
V.  American  Oas-Light  Co.,  gS  Tenn. 
683,  4  Am.  Bt.  Bep.  786,  4  8.  W.  287, 
quoted  with  approval  in  Baker  t.  At- 
lantic Coast  Line  B.  Co.,  —  N.  C.  — , 
92  8.  B.  170. 

"The  corporation  makes  the  certifi- 
cates and  keeps  the  registers,  and  it 
tberebr  assumes  an  obligation  to  the 
stockholders  to  nse  reasonable  dili- 
gence to  make  the  records  of  the  cor- 
poration speak  the  truth."  Nagsl  t. 
Ham,  YearBley  ft  Byrie,  83  Wash.  99, 
152  Pae.  520. 

"The  corporation  is  not  simply  the 
custodian  of  the  technical  title  of  the 
atoekholder,  but  of  the  subsistenee  of 
what  the  stock  representa  for  the 
purpose  of  beneficial  enjoyment  by 
the  stockholder,"  and  its  duty  "is 
commensurate  with  the  right  of  the 
stockholder  to  the  full  beneficial  en- 
joyment of  that  which  is  repraaented 
by  the  stock."  Magwood  v.  South- 
western  Bailroad  Bank,  9  8.  C.  379. 

"This  liability  rests,  perhaps, 
rather  upon  the  ground  of  breach  of 
contract  npon  the  part  of  the  com- 
pany, of  its  nndertaking  to  bold  the 
stock  for  the  benefit  of  the  true  own- 
er of  the  certificate,  than  npon  that 
of  a  technical  tort."  Baker  v.  Was- 
son,  63  Tex.  150. 

To  render  the '  corporation  liable  in 


any  eaae,  its  negligence  must  have 
been  the  proximate  cause  of  the  loss, 
fimith  T.  Railroad,  91  Tenn.  221,  18 
e.  W.  546. 

•soallfoinla.  Tafft  v.  Presidio  * 
F.  E.  Co.,  84  Cal.  131,  11  L.  B.  A. 
125,  IS  Am,  St.  Bep.  160,  24  Pac.  436. 

Korth  OaroUna.  Baker  t.  Atlantic 
Coast  Line  B.  Co.,  S2  8.  E.  170. 

Pomujl'mtia.  Livezey  v.  Northern 
Pac.  B.  B,  157  Pa.  St.  75,  27  Atl. 
370;  Bayard  v.  Farmers'  ft  Mechanics' 
Bank,  52  Pa.  St.  232. 

Bhoda  Island.  Peck  v,  Bank  of 
America,  16  B.  I.  710,  7  L.  B.  A.  828, 
19  Atl.  369. 

Teonessesh  Read  t.  Cumberland 
Telegraph  ft  Telephone  Co.,  93  Tenn. 
482,  27  e.  W.  660. 

' '  The  corporation  should  at  all 
times  gnard  its  own  interests  as  well 
as  those  of  its  stockholders  in  making 
transfers. ' '  Mundt  v.  Commercial 
Nat.  Bank  of  Ogden,  33  Utah  90,  136 
Am.  6t.  Bep.  1023,  99  Pac.  454. 

nSee  13827,  supra. 

U  Oeyser-Marlon  Qold-Min.  Co.  v. 
Stark,  106  Fed.  658,  53  L.  B.  A.  684; 
Nagel  V.  Ham,  Tearsley  ft  Byrie,  88 
Wash.   99,  152  Pac.  520. 

W  Crocker  v.  Old  Colony  B.  Co.,  137 
Mass.  417;  Jennie  Clsrkaon  Home  for 
Children  v.  Chesapeake  ft  O.  R.  Co., 
41  N.  Y.  Misc.  21i,  83  N.  T.  Supp. 
913,  aft'd  B2  N.  T.  App.  Div.  481,  87 
N.  Y.  Supp.  348,  aft'd  IK  N.  T.  508, 
74  N.  B.  1118. 

TOMoores  v.  Citizens'  Nat.  Bank 
of  Piqua,  111  U.  8.  156,  28  L.  Ed.  385; 
Western  U.  Tel.  Co.  v,  Davenport,  97 
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also  bound  to  make  inquiry  as  to  the  authority  of  the  person  asking 
for  the  transfer,"  and  to  ascertain  whether  he  is  the  owner  of  the 
stopk."  E^eeially  is  it  responsible  where  it  has  notice  of  want  of 
authority  on  the  part  of  the  person  seeking  the  transfer,  or  of  faets 
sufficient  to  put  it  upon  imiuiry,'"  So  it  is  especially  bound  to  make 
inquiry  as  to  the  authority  of  the  transferrer  where  the  transfer  is 
made  by  a  person  other  than  the  one  to  whom  the  stock  was  issued,^* 


U.  e.  369,  24  L.  Ed.  1047;  Chicago 
EdiBon  Co.  V.  Pay,  164  III.  323,  45  N. 
E.  534,  aff'K  62  III.  App.  55;  Chew  v. 
Bank  of  Baltimore,  14  Md.  299;  Jeo- 
'  nie  Clarkaou  Home  for  Children  v. 
Chesapeake  A  0.  B.  Co.,  41  N.  Y. 
Misf.  214,  S3  N.  Y.  Supp.  913,  aff'd 
92  N.  Y.  App.  Div.  491,  87  N.  Y.  Supp. 
■^4S,  aff'd  182  N.  Y.  508,  74  N.  E.  1118. 

71  Crocker  v.  Old  G0I0D7  R,  Co.,  137 
Mass.  417;  Baker  v.  Atlantic  Coaat 
Line  B.  Co.,  —  N.  C.  — ,  82  8.  E.  170; 
Kempner  v.  Wallis,  2  Tex.  App.  Civ. 
Cas.  i  584  et  seq. 

"The  ofBcers  of  the  company  are 
the  custodians  of  its  stock-books,  and 
it  is  their  duty  to  see  that  all  trans- 
fers of  shares  are  properly  made, 
either  by  the  stockholilerB  themselves 
or  persons  having  authority  from 
them."  Western  U.  Tel.  Co.  v.  Dav- 
enport. 97  U.  9.  369,  24  L.  Ed.  1047, 
quoted  with  approval  in  Citizens'  Nat. 
Bank  v.  State,  179  Ind.  621,  45  L.  B. 
A.   (N.  e.)   1075,  101  N.  E.  620. 

"They  are  bound  to  require,  and 
are  entitled  to,  the  production  of  sat- 
isfactory evidence  of  the  authority  of 
the  person  who  proposes  to  make  the 
transfer. ' '  Hughes  v.  Drovers '  & 
Mechanics'  Nat.  Bank,  86  Md.  418, 
38  Ati.  936. 

78  Western  U.  Tel.  Co.  v.  Davenport, 
97  U.  S.  369,  24  L.  Ed.  1047;  Citizens' 
St.  Ry.  Co.  v.  Robbins,  128  Ind.  449, 
12  L.  R.  A.  498,  25  Am.  St.  Rep.  445, 
26  N.  E.  116;  Nage!  v.  Ham,  Yearsley 
&  R.vrie,  8S  Wash.  99,  152  Pnc.  .'520, 

TSHujiiies  V.  Drovore'  &  Mcchnnii's' 
Xat.  Bank,  S«  Md.  418,  .l.t  Atl.  936. 

"Being  thiin  bound   to  the  cxcrciiio 


of  ordinary  care  and  diligence,  and 
having  the  right  to  require  the  pro- 
dnction  of  authority  to  make  a  trans- 
fer, it  follows  that,  if  there  be  any- 
thing in  the  eircumstancea  attending 
the  proposed  transfer  which  ought  to 
excite  suspicion  in  the  mind  of  the  of- 
ficer of  the  corporation  supervising 
the  transfer,  or,  in  other  words,  to 
put  him  upon  inqniry  into  the  au- 
thority to  make  it,  he  is  bound  to 
make  that  inquiry,  and  the  corpora- 
tion whose  agent  he  is,  is  chargeable 
with  notice  at  what  such  inquiry,  rea- 
sonably prosecuted,  would  have  dis- 
closed, and  that  if  loss  results  to  the 
equitable  owner  of  the  stoek  from  a 
failure  to  make  such  inquiry,  the  cor- 
poration must  make  good  the  logs  sus- 
tained."  Peck  v.  Providence  Gas  Co., 
17  B.  L  275,  15  L.  B.  A.  643,  23  Atl. 
967,  21  Atl.  543,  quoted  with  ap- 
proval in  Davis  v.  National  Eagle 
Bank   (R.  I.),  50  Atl.  530. 

If  put  upon  inquiry,  it  is  chargeable 
with  notice  of  all  that  the  inquiry 
wonld  reveal.  Lowry  v.  Commercial 
&  Farmers*  Bank,  Taney,  310,  Fed. 
Cas.  No.  8  581;  Baker  v.  Atlantic' 
Coast  Line  R.  Co.,  —  N.  C.  — ,  92  S, 
E.  170;  Bayard  v.  Farmers'  &  Me- 
chanics' Bank,  52  Pa.  St.  232;  Peck 
v.  Bank  of  America,  16  R.  1.  710,  7 
L.  R.  A.  826,  19  Atl.  369. 

7t  Baker  v.  Atlantic  Coast  Line  B. 
Co.,  —  N.  C.  — ,  92  8.  E,  170;  Bead 
v.  Cumberland  Telegraph  &  Tele- 
phone Co.,  93  Tcnn.  4.82,  27  8.  W.  660; 
Smith  v.  Rnilroiid,  91  Tenn.  221,  IS 
S.  W.  546;  Kempner  v.  Wallis.  3  Tex. 
t)  App.  Civ.  C(w.  ir,$-i  et  seij. 
fi424 
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"r  vi-Iicre,  Iiy  tlic  form  of  the  certificate,  or  othcrwtao,  it  Ims  iiolicc 
tliat  I»«  is  not  tlic  alisolutc  owner  of  the  stmik,  but  hiilils  it  by  Bueh  a 
title  tliut  hti  may  not  have  autliority  to  transfer  it.™ 

Gexaerally  safTicient  evidence  of  the  right  to  make  a  transfer  is 
(ouQd  in  the  possession  of  legal  title  to  the  stock,  but  this  is  not  always 
the  case.  The  equitable  ownership  may  be  in  some  person  other  than 
'he  holder  of  the  legal  title  and  the  transfer  may  be  a  gross  wrong 
'o  siieli  au  equitable  owner,"  And  to  that  wrong  the  corporation,  may 
iiflfce  itself  a  party,  if  with  knowledge  that  there  is  no  equitable 
'"'Sht.  to  make  a  transfer,  it  permits  the  transfer  to  be  made.'" 

If  the  demand  for  a  transfer  is  made  by  an  agent,  the  corporation 
mnst.  look  to  his  power  of  attorney ; "  if  by  an  administrator,  to  his 
^*teT^  ;  and  if  by  an  executor,  to  the  will,"  since  these  are  the  sources 
his  power.  "But  when  a  transfer  by  one  who  has  the  full  power 
.°  **'anafer  is  presented,  the  corporation  has  the  right  to  act  upon 
>  arn\  it  is  not  its  duty  to  inquire  into  the  purposes  of  the  parties, 
*o  investigate  the  question  whether  the  transaction  is  in  good  faith 
^.!^    fraudulent"" 

^-**~dinnrj-    diligence,    and    not    suspicious    watchfulness, '  is    the 
^^Vi.  re  of  duty  which  a  corporation  owes  to  its  stockholders  in  such 


*■*****■«, 

h^^  "^^1 


plain   legal   duty   of   the 

never    to    "permit    any 

:tP'*">  than   the  atoekholder  in 

to  transfer  stovk  on  ita  books, 

>■  t  the  production  BJid  proof  of 

■aty  so  to  do."     Weyer  v.  Sec- 

«t.  Bank,  37  Ind.  19S. 

It,  by  the  form  of  the   certifi- 

*■  otherwise,  the  corporation  has 

that   the  present  holder  is  not 

,^       ^*-\)solute    owner,    but    holds    the 

H       "^^    by  iuch  a  title  that  he  may  not 

^,^  ^        authority  to  transfer  them,  the 

,,^,s^'^*"ation    is    not    obliged    without 

^     ^^■«ice  of  sueh  authority,  to  ibbub 

.^^.    ''■'"tifieate  to   his   assignee;   and   if, 

J.     *"0\it  luaking  any  inquiry,  it  does 

**^Mp   a  new  certifii'ate,  and  the  right- 

^    Owner  is  injureil  by  its  negligent 

^>u\    Wrongful  act,  the   eorporntion   is 

V>a\ilp  to  him  without  proof  of  fraud 

ot   collusion."      Loring    v.    Batisbory 

Mills,  125  Mass.  ]:1S. 

"Tsfft  V.  Prpsi-lio  &  F.  B.  Co.,  81 
Ciil.  13t,  11  L.  B.  A.  125,  IR  Am.  8t. 


Hep,  166,  24  Pac.  438;  Livezey  v. 
Ncrrthern  Pac.  R.  B.,  157  Pa,  8t.  75,  27 
Atl.  370;  B&yard  v.  Farmers'  t  Me- 
chanics' Bank,  52  Pa.  St.  232. 

TITafft  V.  Presidio  *  F.  B.  Co.,  84 
Cal.  1.11,  11  L.  B.  A.  125,  18  Am.  St. 
Bep.  106,  24  Pac.  436;  Livezey  v. 
Northern  Pac.  B.  R.,  157  Pa.  St.  75, 
27  Atl,  379;  Bayard  v.  Farmers'  & 
Mechanics'  Bank,  52   Pa.  St.  £32. 

Tl  Baker  v,  Atlantic  Coast  Line  R. 
Co.,  —  N.  C.  — ,  »S  8.  B.  170. 

TOMarbury  v.  Ehlen,  72  Md.  208, 
20  Am.  St.  Bep.  467,  19  Atl.  648.  And 
see  Wooten  v.  Wilmington  &  WeMon 
B.  Co.,  128  N.  C.  IIS,  56  L.  B.  A.  615, 
S8  a.  E.  298;  Co<  V.  Fintt  Nat.  Bank 
of   Wilson,   119   N.   C.   302,   28   S.   E. 

BO  Crocker  v.  Old  Colony  B.  Co.,  1.17 
Mass.  417. 

<l"Ordinary  diligencp,  nnd  not  sus- 
pii-ious   wnti-li  fulness,   is   the   i 
of  cluty  whirh   a  ror|inralioii   oi 
its  stockholders  in  sui-h  cases." 


d  by  Google 


Pbivatb  Cobpoeations 


[Ch.56 


The  stockholders  also  have  a  right  to  expect  that  the  corporation 
will  observe  its  own  by-laws  in  relation  to  the  transfer,  and  it  is  liable 
for  any  damages  resultii^  to  them  by  reason  of  its  failure<to  do  so.** 

§  3831.  Oood  faith  and  alwence  of  negligence  on  the  part  of  the 

ooiporation.  The  fact  that  the  corporation  acted  in  good  faith  and 
without  negligence  in  recognizing  and  registering  a  forged  or  un- 
authorized transfer  is  no  defense  as  agajnst  the  true  owner.  It  is  bound 
at  its  peril  to  ascertain  whether  an  assignment  and  power  of  attorney 
purporting  to  have  been  executed  by  the  owner  of  stock  is  genuine.** 
In  making  transfers  the  officers  of  the  company  "must  act  upon  their 
own  responsibility.  In  many  instances  they  may  be  misled  without 
any  fault  of  their  own,  just  as  the  most  careful  person  may  sometimes 
be  induced  to  purchase  property  from  one  who  has  no  title,  and  who 
may  perhaps  have  acquired  its  possession  by  force  or  larceny.  Neither 
the  absence  of  blame  on  the  part  of  the  ofScers  of  the  company  in 
allowing  an  unauthorized  transfer  of  stock,  nor  the  good  faith  of  the 


543. 

WTafft  V.  Presidio  ft  P.  R.  Co.,  84 
Cal.  131,  11  L.  H.  A.  125,  18  Am.  St. 
Sep.  166,  24  Pac.  436. 

Mlmlted  SUtW.  Wegtem  U.  Tel. 
Co.  V.  Davenport,  97  U.  8.  369,  24  L. 
Ed.  1047. 

Indiana.  See  Citizens'  Nat.  Baalt 
V.  State,  179  Ind.  621,  45  L.  B.  A.  (N. 
S.)  1075,  101  N.  E.  620.  ^ 

LonlaiUUk  Leorey  v.  Bank  of  Ba- 
ton Bouge,  131  La.  30,  Ann.  Caa. 
1913  E  1168,  S8eo.  1022. 

UUyUnd.  Chew  v.  Bank  of  Bal- 
timore,   14    Md.   299. 

onj  B.  Co.,  137  Masa.  417;  Loring  v. 
ealisbuTj  Mills,  125  Mass.  13S. 

iSiaaatiwi.  Mobile  &  O.  B.  Co.  v. 
Humphries,  7  8o.  522. 

Ohio.  Cleveland  ft  M.  R.  Co.  v. 
Bobbins,  35  Ohio  St.  483. 

UUA.  BaamusBen  v.  Sevier  Valley 
Canal  Co.,  40  Utah  371,  121  Pac.  741. 

"It  is  well  settled  by  a  multitude 
of  authoritiea  that  a  corporation  can- 
not justify   its   transfer   of   stock   or 


bonda  registered  in  the  name  of  the 
tme  owner  becaaae  it  relied  upon  a 
forged  power  of  attorney  to  effect 
such  tranafer.  Forgery  can  confer 
no  power,  nor  transfer  anj  rights.  It 
is  the  duty  of  such  corporation,  before 
making  such  a  transfer,  to  be  aatia- 
fied  of  the  genuineneas  of  the  power 
presented.  In  so  doing  they  most 
act  upon  their  own  reaponsibility,  and 
run  their  own  rialt  of  being  raisled  bj 
forgerj  or  fraud;  and  it  is  no  answer 
to  a  claim  by  the  true  owner  that  the 
-company  acted  in  good  faith,  upon 
what  it  supposed  to  be  genuine  au- 
thority, and  without  negligence.  The 
true  owner  cannot  thus  be  deprived 
of  his  property."  Jennie  Clarkson 
Home  for  Children  y.  Chesapeake  t 
O.  B.  Co.,  41  N.  Y.  Miec.  214,  83  N. 
T.  Supp.  913,  aff'd  92  N.  T.  App.  Div. 
491,  87  N.  Y.  Supp.  348,  aft'd  182  N. 
Y.  508,  74  N.  E.  1118. 

The  principle  results  from  the  jus- 
tice and  expediency  of  easting  the 
loss  upon  tboae  who  can  best  pro- 
vide against  it.  Cleveland  £  M.  B. 
Co.  V.  Bobbins,  35  Ohio  St.  483. 

See  also  |  3830,  supra. 
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piirchaser  of  stden  property,  will  avail  as  an  answer  to  the  demand 
of  the  true  owner.  The  great  principle  that  no  one  can  be  deprived 
of  his  property  without  his  assent,  except  by-the  processes  of  the  law, 
requires  in  the  cases  mentioned  that  the  property  wrongfully  trans- 
ferred or  stolen  should  be  restored  to  its  rightful  owner.  The  main- 
tenance of  that  principle  is  essential  to  the  peace  and  safety  of  society, 
and  the  insecurity  which  would  follow  any  departure  from  it  would 
cause  far  greater  injury  than  any  which  can  fall,  in  cases  of  unlawful 
appropriation  of  property,  upon  thoee  who  have  been  misled  or  de- 
frauded."** 

§  3832.  Failure  to  require  snrmider  of  original  cerUfleate.  Cor- 
porate charters  and  general  laws  regulating  the  transfer  of  stock  fre- 
quently provide,  in  effect,  that  no  transfer  shall  be  registered  on  the 
corporate  boohs  except  on  the  surrender  of  the  original  certificate,  and 
similar  provisions  are  often  found  in  corporate  by-laws  and  in  the 
stock  certificates  themselves.  Such  a  provision  in  a  stock  certificate 
is  binding  upon  the  corporation,*'  and  is  a  continuing  affirmation  and 
guaranty  by  it  that  the  stock  will  not  be  transferred  on  ita  books 
except  on  surrender  of  the  certificate  ,••  npon  which  assurance 
bona  fide  holders  of  the  certificates  have  a  right  to  rely."    Wbile 

MWeatern  V.  Tel.  Co.  v.  Dftven-  Htmeaota.  JtMlyn  v.  Bt.  Psnl  Dis- 
port, 97  U.  B.  369,  24  L.  Ed.  1047,  tilling  Co.,  «  Minn.  183,  46  N.  W. 
quoted    with    approval    in    Citizena'  337. 

N«t.  Bank  v.  State,  179  Ind.  621,  45  N«w  To*.     Holbroolc  v.  New  Jer- 

Ih  B.  A.   (N,  8.)   1075,  101  N.  E.  620.  Bey  Zinc  Co.,  57  N.  T.  616;  New  York 

•BBhBwv.Qoebel  Brewing  Co.,  Ltd.,  k   N.   H.   R.    Co.   v.   Sehoyler,   34   N. 

202   Fed.   408,    43   L.    E.   A.    (N.   B.)  Y.  30. 

1090;   New   York   ft  N.  H.   R.  Co.   v.  OkUlloma.    Fiiat  Nat.  Bank  of  Sul- 

Bchuj'ler,  34  N.  Y.  30;  Llteh6eld  v.  phnr  Springs   v.   Stribling,  16  Okla. 

HenaoQ  Oil  Co.,  —  Okla.  — ,  157  Pac.  41,  86  Pac.  512. 

137;    Tint    Nat.    Bank    of    Sulpbnr  TuM.    Strange  v.  Houston  ft  T.  C. 

Bpringg   v.  Stribling,  16  Okla.  41,  86  B.  Co.,  53  Tex.  162. 

Pac  SIS.  "There  is  in  the  certificate,  which 

NtTnltad  Statn.    First  Nat.  Bank  evidences  and  represents  the  shares, 

of  Bonth  Bend  v.  Lanier,  11  Wall.  369,  the  assurance   of  the  corporation  to 

20  L.  Ed.  172.  the  commercial  world   that  no  prior 

Ootoiado.     Supply  Diteh  Go.  v.  El-  right   to    the   stock   e&n   be    obtained, 

liott,   10    Colo.    327,   3   An.   6t.    Bep.  unaccompanied   bj   posaesBion   of   the 

586,  15  Pac.  691.  certificate,   and   that   the   eharea  shall 

Qtorii*.    Bank  of  Culloden  v.  Bank  not  be  transferred  upon   the  books  of 

of  Forsyth,  120  Oa.  575,  102  Am.  St.  the  corporation  unless  the  certificate 

Bep.  115,  4S  8.  E.  S2S.  is  first  anrrendered. "     Joslyn  ^ 


Smith  V.  CreseeDt  City      Paul  Distilling  Co.,  44  Minn.  183,  46 
Live-8toek     Landing     &     Slanghter-      N.  W.  337. 
Boose  Co.,  30  La.  Ann.  137S.  ar  Bridgeport  Bank  v.  New  York  ft 
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provisions  of  this  ^character  are  for  the  benefit  of  the  corporation, 
and  hence  it  inay  waive  them,**  their  purpose  is  to  prevent 
the  perpetration  of  frauds  upon  innocent  third  persons  by  the 
sale  to  them  of  outstanding  certificates  after  the  stock  has  been  trans- 
ferred on  the  corporate  books,**  and  the  corporation  acts  at  its  peril 
if  it  disregards  them  and  malces  a  transfer  and  issues  a  new  certificate 
without  the  protluction  of  the  original  one.*"  The  nonproduction  of 
the  original  certificate  is  notice  to  the  corporation  that  a  third  party 
may  have  a  superior  title  to  it,'^  and,  by  transferring  the  stock  without 
it,  it  becomes  liable  to  any  person  holding  such  certificate  in  gowi 
faith  and  under  a  superior  title  whether  it  has  notice  of  his  rights 
or  not."  "The  company  has  the  means  of  knowing  whether  a  certifi- 
cate of  particular  stock  is  outstanding  or  not,  and  the  power  to  compel 
its  return  and  cancellation  before  any  transfer  is  made ;  and  a  buyer. 


N.  H.  E.  Co.,  30  Conn.  231;  Bath  Sav. 
luBtitution  V.  Sagadahoc  Nat.  Bank, 
89  Ue.  500,  36  ML  996;  Cleveland  & 
M.  B.  Co.  V.  Bobbina,  33  Ohio  St.  4S3. 

«  See  t  3793,  anpra. 

•»  First  Nat,  Bank  v.  Gifford,  47 
Iowa  575. 

MOotoiado.  Supply  Ditch  Go.  v, 
Elliott,  10  Colo.  327,  3  Am.  St.  Rep. 
5S6,  15  Pac.  891. 

I«nt  First  Nat.  Bank  v.  Gifford, 
47  Iowa  575. 

Loaldaaa.  State  v.  New  Orleans 
Cotton  Exchange,  114  La.  324.  38  So. 
£04. 


etppL  People's  Bank  v.  La- 
mar County  Bank,  107  MIbb.  852,  67 
So.  981,  6G  So.  2-19. 

Kaw  Jerser.  Sec  Campbell  v.  Perth 
Amhoy  Mut.  Loan,  Homestead  & 
Building  Ass'n,  76  N.  J.  Eq.  347,  74 
Atl.  144. 

Hew  Yoiit,  Brisbane  v.  Delaware. 
L,  &  W.  E.  Co.,  94  N.  Y.  204,  afl'g  2-1 
Hun  438;  New  York  &  N.  H.  R.  Co.  v. 
Schuyler,  34  N.  Y.  30. 

T«XU.  Strango  r.  Houston  &  T.  C. 
R.  Co.,  53  Tfx.  162. 

It  takes  the  risk  that  the  original 
tertificate  iiiny  subaoquently  be  pro- 
ponted  by  someonp  having  n  Huporior 
title.      Brisbane    v.    Delaware,    L.    & 


W.  B.  Co.,  94  N.  Y.  204,  aff'g  25  Him 
438;  Strange  v.  Houston  &  T.  C.  It- 
Co.,  53  Tex.  162. 

«New  York  &  X.  H.  E.  Co.  v. 
Schuyler,  34  N.  Y.  30;  Strange  v. 
Houston  ft  T.  C.  B.  Co.,  53  Toi.  162. 
See  alao  Baker  v.  Wasson,  59  Tex. 
140,  53  Tei.  150. 

When  the  original  stockholder  to 
whom  a  valid  certificate  has  been  is- 
sued, "comes  to  the  corporation  to 
transfer  the  stock,  its  books  are  no- 
tice to  it  that  the  certificate  has  been 
issued.  The  by-laws  and  the  certifi- 
cate are  notice  that  it  must  be  sur- 
rendered before  the  stock  can  be 
transferred,  and  its  n  on 'production  is 
notice  that  it  is  not  in  possession  vf 
the  party  claiming  to  transfer.  These 
facts  operate  as  notice  that  some 
other  party  is  its  owner;  and  they  put 
the  corporation  upon  the  inqniry  that 
would  lead  ordinary  aagacity  to  the 
truth;  and  this  is  equivalent  in  equity 
to  actual  notice  of  all  the  rights  that 
inquiry  might  dei^elop."  New  York 
&  N.  H.  R.  Co.  V.  Behnyler,  34  N.  Y. 
30. 

M  United  SUtea.  First  Nat.  Bank 
of  South  Bend  v.  Lanier,  II  Wall.  .169. 
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M  licre  the  transfer  is  permitted  by  the  corporation  to  be  made  on  its 
biHiks,  by  one  to  whose  credit  the  stock  is  standiug,  has  a  right  tu 
presume  that  no  certificate  has  issued,  or,  if  one  has,  that  his  veiidor 
has  duly  surrendered  it  for  cancellation,"  *" 

The  basis  of  the  corporation's  liability  under  such  circnmstaaces  is 
estoppel.**  "  A  representation,  which  has  tended  to  enhance  the  value 
of  the  stock,  has  been  made  with  a  view  or  expectation  that  it  would 
be  acted  upon  by  another;  it  has  or  may  have  been  so  acted  upon; 


Citizens'  Nat.  Bank  v. 
State,  179  Ind.  621,  45  L.  B.  A.  (N. 
S.)   1075,  101  N.  E.  620. 

IjOhIsUiu.  State  v.  New  Orle&ns 
{.otton  Fxcrliango,  lU  La,  324,  3ft  So. 
204;  Friedlander  v.  Slaughter  Hoaw 
Co.,  31  La.  Ann.  523;  Smith  v.  Cres- 
cent City  Lii'e^StDck  Landing  tc 
^Slighter- House  Co.,  30  La.  Ann. 
1378. 

Ualii«.  Bath  Sav.  Isstitntion  v. 
Sagadshoe  Nat.  Bank,  S9  Me.  500,  36 
Atl.   086. 

BUnnuota^  Joelyn  v.  St.  Paul  Dis- 
tilling Co.,  44  Minn.  183,  46  N.  W. 
337. 

N»w  Yodc  Brisbane  v,  Delaware, 
L.  &  W.  B.  Co.,  84  N.  Y.  204,  aff'g  25 
Hun  438;  Cushman  v.  Thayer  Mfg. 
.Jewelry  Co.,  76  N.  T.  365,  32  Am. 
Rep.  315;  Holbrook.  v.  New  Jersey 
Zinc  Co.,  57  N.  T.  616;  New  York  & 
X.  H.  R.  Co.  V.  Schuyler,  34  N.  Y  30; 
Smith  V.  American  Coat  Co.,  7  Lana. 
317. 

Ohio,  Cleveland  &  M.  B.  Co.  v.  Bob- 
bins, 35  Ohio  St.  4S3. 

OkUboma.  Litchfield  v.  Eenson  Oil 
Co.,  157  Pae,  137;  First  Nat.  Bank 
of  Sulphur  Springs  v.  Stribling,  16 
Okla.  41,  S6  Pac.  512. 

SoutH  Owolliu.  See  Maybiu  v. 
Kirby,  4  Rich.  Eq.  105. 

Taxaa,  Strange  v.  Houston  4  T.  C. 
R.  Co.,  53  Tex.  162.  See  also  Baker  v. 
Wasson,  59  Tex.  140,  53  Tez.  150. 

WuhlngtOD.  Qamble  v.  Dawson, 
67  Wash.  72,  Ann.  Cas.  1913  D  501, 
120  Pae.  1060. 


Wwt  TlrgUUa.  La  Belle  Iron  Works 
V.  Quarter  Sav.  Bank,  74  W.  Va.  569, 
B2  S.  E.  614.  See  alao  Lipscomb's 
Adm'r  v.  Condon,  56  W.  Va.  416,  G7 
L.  R.  A.  670,  107  Am.  St.  Rep.  B3S,  40 
8.  E.  392. 

Especially  is  this  true  when  it  has 
such  notiee.  Bridgeport  Bank  v.  New 
York  4  N.  H.  B.  Co.,  30  Conn.  231; 
New  York  t^  N.  H.  E.  Co.  v.  Schuyler, 
34  N.  Y.  30. 

The  rnle  stated  in  the  text  has  been 
held  to  apply  even  thongh  the  cer- 
tificate does  not  contain  tho  usual 
provision  requiring  its  surrender, 
where  the  stock  la  transferable  by 
mere  delivery  of  the  certificate. 
Tractors'  ft  Traders'  Ins.  Co.  v.  Ma- 
rine Dry  Dock  k  Shipyard  Co.,  31  La. 
Ann.  149. 

BSNew  York  k  N.  H.  R.  Co.  v. 
Schuyler,  34  N,  Y.  30,  quoted  with  ap- 
proval in  First  Nat.  Bank  v.  Qifford, 
47  Iowa  575. 

When  a  purchaser  of  stock  receives 
hia  new  certificate,  he  has  the  right 
to  assume  that  the  corporation  has  at- 
tended to  all  things  in  the  transac- 
tion necessary  to  iis  own  protection. 
Bank  of  Kentucky  v.  Schuylkill 
Bank,  1  Pars.  £q.  Cas.   (Pa.)   180. 

**8haw  v.  Goebel  Brewing  Co., 
litd.,  202  Fed.  408,  45  L.  B.  A.  (N.  8.) 
1090;  Joalyn  v.  St.  Paul  Distilling  Co., 
44  Minn.  1S3,  46  N.  W.  337;  Holbrook 
V.  New  Jersey  Zinc  Co.,  57  N.  Y. 
616;  Strange  v.  Houston  k  T.  C.  R. 
Co.,  53  Tex.  162. 
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and  a  person  who  has  relied  upon  the  representation  will  be  injured 
or  damaged  if  it  b^  withdrawn. ' ' " 

Such  reissued  stock  is  fraudulent  and  void  as  against  the  rights 
of  the  bona  fide  holder  of  the  original  certificate,"  and  the  latter  loses 
nothing  thereby,*'  but  may  compel  the  corporation  to  replace  the  shares 
in  his  name  on  the  books,  or  hold  it  liable  in  damages  on  its  refusal 
to  do  so,  aa  in  other  cases  of  unauthorized  transfers.**  The  corpora- 
tion may  also  be  liable  to  a  bona  fide  holder  of  the  new  certificate.** 

The  fact  that  the  corporation  requires  an  indemnity  bond  before  it 
will  reissue  the  stock  in  no  way  affects  the  rights  of  the  holder  of  the 
original  certificate.*  Nor  does  it  in  any  way  relieve  the  corporation 
from  the  consequences  of  its  fraudulent  act,'  but  is  rather  a  confes- 
sion that  it  is  violating  its  obligation  not  to  transfer  the  stock  except 
on  surrender  of  the  certificate.* 

The  corporation  cannot  be  held  liable  either  on  the  theory  of  estoppel 
or  any  other  theory,  however,  if  the  transfer  without  a  surrender  of  the 
certificate  b  made  pursuant  to  a  provision  of  the  statute  or  articles 
of  incorporation  of  which  the  party  claiming  the  estoppel  has  actual 
or  constructive  notice.*    And  it  has  been  held  by  a  number  of  courts 


WJosIyn  V.  St.  Paul  Distilling  Co., 
44  Minn.  183,  46  N.  W.  337. 

W  H&11  V.  Boie  Hill  £  E.  Boad  Co., 
70  lU.  673;  Litchfield  v.  Henaon  Oil 
Co.,  —  Okla.  — ,  157  Pbc.  137;  First 
Nat.  Bank  of  Sulphur  SpringB  T. 
Stribling,  16  Okla.  41,  86  Pac.  512. 

"Any  attempt  on  the  part  of  the 
traneferrer  •  ■  "  to  secure  a  trans- 
fer of  the  stock  on  the  books  of  the 
company  in  any  name  but  that  of 
the  transferee,  ia  an  attempted  fraud, 
if  Buceesaful  is  a  fraud,  and  the  cor- 
poration acting  in  violation  of  its 
agreement  not  to  transfer,  except  on 
surrender  of  the  certificate,  must  be 
held  to  be  a  party  to  it,"  First  Nat. 
Bank  of  Sulphur  Springs  v.  Stribling, 
16  Okla.  41,  86  Pac.  512. 

The  holder  of  such  reissued  stock 
has  no  right  to  vote  it,  or  to  au- 
thorize, on  account  of  it,  a  reorgani- 
zation of  the  corporation,  first  Nat. 
Bank  of  Sulphur  Springs  v.  Stribling, 
16  Okla.  41,  as   Pac,   512. 

•7  Supply  Ditch  Co.  v.  Elliott,  10 
Colo.  327,  3  Am.  St.  Bep.  SS6,  15  Pac. 
6U. 


«  See  1 3843,  infra. 

WSee  13848,  infra. 

1  Cleveland  &  M.  B.  Co.  v.  Bobbins, 
35  Ohio  St.  4S3;  First  Nat.  Bank  of 
Sulphur  Springs  v.  Stribling,  16  Okla, 
41,  86  Pac.  512. 

■  Cleveland  &>  M,  E.  Co.  t.  Bobbins, 
35  Ohio  6t,  483;  First  Nat.  Bank  of 
Sulphur  Springs  v.  Stribling,  16  Okla. 
41,  S6  Pac.  512. 

As  to  the  right  to  require  such  a 
bond,   see   1 3499,  supra. 

■  First  Nat.  Bank  of  Sulphur 
Springs  V.  Stribling,  16  Okla.  41,  86 
Pac.  512. 

*The  corporation  cannot  be  held 
liable  where  the  transfer  is  made  pur- 
suant to  an  order  of  court,  and  the 
statute  permits  the  court,  under  the 
particular  circumstances  of  the  case, 
to  order  a  change  in  the  register  of 
stockholders  without  the  production 
of  the  certificate.  Shaw  v.  Goebel 
Brewing  Co.,  Ltd.,  202  Fed.  408,  45 
L.  B.  A.  (N.  S.)  1090. 

And  especially  is  this  true  where 
the  stock  was  assigned  to  the  person 
claiming   the   estoppel    12   years   be- 
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that  the  corporation  is  not  liable  where  it  is  compeUed  to  make  a 
r^fistry  by  legal  proceedinga.'  But  there  is  authority,  to  the  effect 
that  the  corporation  will  be  liable  even  under  Buch  circumstances, 
especially  where  the  outstanding  certificates  were  transferred  prior 
to  the  rendition  of  the  judgment  directing  the  registry.'  And  it  has 
also  been  held  that  the  court  should  protect  the  corporation  by  requir- 
ing the  registration  of  the  transfer  and  the  issuing  of  a  new  certificate 
only  on  the  surrender  of  the  original  certificate.'  The  Uniform  Stock 
Transfer  Act  provides  that  the  issue  of  a  new  certificate  under  order  of 
court,  to  replace  one  which  has  been  lost  or  destroyed,  shall  not  relieve 
the  corporation  from  liability  in  damages  to  a  person  to  whom  the 
original  certificate  has  been  or  shall  be  transferred  tor  value  without 
notice  of  the  proceedings  or  of  the  issuance  of  the  new  certificate.' 

Of  course  the  corporation  is  not  guilty  of  any  dereliction  of  duty 
in  permitting  a  transfer  without  a  surrender  of  the  certificate  where 
no  certificate  has  ever  been  issued.' 

The  right  of  a  stockholder  to  compel  the  corporation  to  issue  a  new 
certificate,  when  the  original  has  been  lost  or  destroyed,  has  been  shown 
in  former  sections.*' 


ton  the  order  of  court  waa  made,  and 
he  never  appraised  the  company  of 
such  aaaignment.     Id. 

The  aasignee  of  the  stock  is  charge- 
able with  notice  of  the  statute.    Id. 

■  Shaw  V,  Goebel  Brewing  Co., 
Ltd.,  202  Fed.  408,  45  L.  E.  A.  (N.  S.) 
lOSOj  Priedlander  t.  Slaughter  Honse 
Co.,  31  La.  Ann.  523;  Oamble  v.  Daw- 
son, 67  Wash.  72,  Ann.  Caii.  1913  D 
501,  120  Pac.  lOeO. 

Where  a  court  of  the  state  in  which 
a  corporation  is  located,  and  ttj  which 
It  was  created,  has  jurisdiction  of  B 
suit  to  determine  the  title  to  shares 
in  tlie  corporation,  and  of  the  person 
in  whose  name  the  sharea  are  regis- 
tered on  the  books  of  the  corporation, 
its  decree  in  sueh  suit,  under  which 
the  title  to  the  shares  is  vested, 
through  an  assignment  bj  a  master 
thereunder,  in  a  person  other  than 
the  registered  bolder,  the  corporation 
having  notice  of  the  decree  and  as- 
signment, is  binding,  not  onl^r  as 
against  the  restored  bolder,  but  also 
SB  against  any  subsequent  purchaser 

6431 


of  the  outstanding  certificate  of  the 
stock,  although  he  may  purchase  with- 
out notice  of  the  decree,  and  there- 
fore he  cannot  bold  the  corporation  li- 
able for  refusing  to  transfer  the 
shares  to  him  on  its  books.  Sprague 
V.  Cocheco  Mfg.  Co.,  10  Blatchf.  173, 
Fed.  Cas.  No.  13,249. 

Thsit  this  is  not  true  where  the  le- 
gal proceedings  are  void,  see  Dewing 
V.  Perdicaries,  90  V.  S.  193,  24  L.  Sd. 
654. 

BJosljD  V.  St.  Paul  Distilling  Co., 
44  Minn.  183,  4Q  N.  y/.  337;  Bean  v. 
American  Loan  &  Trust  Co.,  123  N.  T. 
622,  28  N.  E.  11;  Holbrook  v.  New 
Jersey   Zinc   Co,,   57   N.   T.   616. 

7  See  i  3829,  supra. 

■  See  J  17  of  the  a£t.  This  act  is 
in  force  in  Louisiana,  Maryland, 
Massachusetts,  Michigan,  New  Jersey, 
New  York,  Ohio,  Pennsylvania,  Rhode 
Island  and  Alaska. 

ft  First  Nat.  Bank  v.  Gilford,  47 
Iowa  575. 

10  See  S  3498,  lupra. 
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§3833.  Transfer  under  decree  of  cout.  If  a  coi-poration  trans- 
fers stock  on  its  books  to  u  person  other  tlian  the  registered  holder 
tliereof,  but  who  has  been  decreed  to  be  its  owner  in  a  suit  to  which 
the  corporation  is  a  party,  while  such  decree  is  subject  to  review  and 
reversal,  it  does  so  at  the  risk  of  the  decree  being  reversed,  and  if  such 
transfer  is  not  made  pursuant  to  the  command  of  the  decree,  and  the 
decree  is  in  fact  reversed,  it  will  be  liable  to  the  registered  owner." 

As  we  have  seen,  there  is  a  conflict  of  authority  as  to  the  liability 
of  a  corporation  for  registering  an  unauthorized  transfer  on  tlie  ground 
that  it  failed  to  require  the  production  of  the  original  certificate,  where 
it  was  compelled  to  make  the  transfer  in  legal  proceedings." 

§3834.  Title  of  tnuiBfePee.  Since  certificates  of  stock  are  not 
negotiable  instruments,  and  a  transferee  acquires  no  better  title  than 
his  transferrer  had,  unless  the  cireunistances  are  such  as  to  create  an 
estoppel  in  his  favor,"  it  follows  that  a  transfer  of  a  certificate  of 
stock,  even  to  a  bona  fide  purchaser  or  pledgee,  by  one  who  has  no  title 
or  authority  to  transfer  the  same,  gives  the  transferee  no  title  to  the 
shares  as  against  the  true  owner,  unless  the  latter  is  for  some  reason 
estopped  to  assert  his  title." 


11  This  was  held  to  be  true  where 
the  transfer  was  made  at  the  request 
of  a  member  of  the  firm  adjudged  to 
be  the  owner  of  the  stofk  who  had 
obtained  the  certificates  from  the  cor- 
poration, to  which  they  had  been  sent 
for  transfer,  by  a  writ  of  replevin. 
Miller  v,  Doran,  245  111.  200,  91  N.  B. 
1039,  aflF'g  151  III.  App.  527. 

Pending  am  appeal  from  a  decree 
of  distribution  the  corporation  has  no 
authority  to  transfer  stock  distributed 
thereby  to  the  distributee  on  the  cor- 
porate books,  or  to  his  transferee,  and 
it  cannot  derive  any  advantage  from 
its  wromgfui  act  in  so  doing,  Soeh 
action  on  its  part  is  no  defense  to  an 
action  for  dividends  brouglit  against 
it  by  the  executor  after  the  reversal 
of  the  decree  of  distribution.  Ash- 
ton  V.  Zeila  Min.  Co.,  134  Cat.  403, 
66  Pac.  494. 

WSee  8  3832,  supra. 

18  See  I  3779  et  seq.,  supra. 

ItUnltad  States.  National  Safe  De- 
posit, Savings  &  Trust  Co.  v.   llibbs, 

C432 


£29  U.  e.  391,  57  L.  Ed.  1241,  aflf'g 
32  App.  Cas.  (D.  C.)  459;  Western  U. 
Tel.  Co.  V.  Davenport,  97  U.  S.  369, 
24  L.  Ed.  1047;  Dewing  v.  Perdica- 
riea,  96  U.  S.  193,  24  L.  Ed.  654;  Ban- 
gor Elec.  Light  Ic  Power  Co.  v.  Hobin- 
son,  52  Fed.  520. 

AUbama.  Nelson  v.  Owen,  113  Ala. 
372,  21  So.  75;  East  Birmingham  Land 
Co.   V.   Dennis,   85   Ala.   565,   2   L.   B. 

A.  8.16,  7  Am.  St.  Bep.  73,  5  So.  317. 
OaJlfomiL    Swim  v.  Wilson,  90  Cal. 

126,  13  L.  B.  A.  605,  25  Am.  8t.  Bep. 
110,  27  Pac.  33;  Tafft  v.  Presidio  Sc  F. 

B.  Co.,  84  Cal.  131,  11  L.  B.  A.  125,  18 
Am.  St.  Rep.  166,  24  Pac.  436;  Bar- 
stow  v.  Savage  Min.  Co.,  64  Cal.  338, 
49  Am.  Rep.  705,  1  Pac.  349;  Sher- 
wood V.  Meadow  Valley  Min.  Co.,  50 
Cal.  412. 

minois.  McCarthy  v.  Crawford, 
238  III.  38>  86  N.  E.  750;  Hall  v.  Bose 
Hill  &  E.  Boad  Co.,  70  HI.  673;  Doran 
V.  Miller,  124  III  App.  551,  151  111. 
App.  527,  aff'd  245  III.  200,  91  N.  B. 
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I'li^  general  rule  of  the  law,"  said  Lord  Hersehell  in  an  Euglisli 
ca^'  *  '  is,  that  where  a  person  has  obtained  the  property  of  another 
frfM*  o»:fc.e  who  is  dealing  with  it  without  the  authority  of  the  true 
o'"'"^**",  ajo  title  is  acquired  as  ag&inst  that  owner,  even  though  full 
■fal'Ve  tzk.^  given,  and  the  property  be  taken  in  the  belief  that  an  unques- 
tioBaV>x^s  title  thereto  is  being  obtained,  unless  the  person  taking  it  can 
SI"**  tliat  the  true  owner  has  so  acted  as  to  mislead  him  into  the  belief 
ti  t^rx  ^  person  dealing  with  the  property  had  authority  to  do  so.  If 
/^'  '^^xx  be  shewn,  a  good  title  is  acquired  by  personal  estoppel  against 
tJv^^'^^Xi.e  owner."  " 

**■  accordance  with  this  principle,  it  has  repeatedly  been  held  that 
g,  "^«iT\a.  fide  purchaser  or  pledgee  of  a  certificate  of  stock  acquires  nii 
\>"^  tliereto  where  he  takes  the  same  under  a  forged  assignment  and 


^**iaiia.  See  Citizens'  Nat.  Bank 
"<■  ^tatfl,  179  Ind.  621,  45  L.  B.  A.  (N. 
S-^   1075,  101  N.  E.  620. 

Maiylsad.  Merchants '  Nat,  Bank 
'■■■  Williamg,  110  M(l.  334,  72  All.  1114; 
•  German  8av.  Bank  of  Baltimore  City 
V.  Renshaw,  78  Md.  475,  28  Atl.  281; 
Taliaferro  v.  First  Nat.  Bank  of  Bal- 
limore,  71  Md.  200,  17  Atl.  103Q,  72 
Md.  164,  19  Atl.  364;  Brown  v.  How- 
ard Fire  Ins.  Co.,  42  Md.  3S4,  20  Am. 
Bep.  90. 

HuakcttuMtto.  O'Herron  v.  Gray, 
16S  Mass.  573,  40  L.  B.  A.  49S,  60  Am. 
St.  Bep.  411,  47  N.  B.  429;  Pratt  v. 
Taunton  Copper  Mfg.  Co.,  123  Mass. 
110,  25  Am.  Bep.  37;  Shaw  v.  Spen- 
cer, 100  Mass.  382,  97  Am.  Dee.  107, 
1  Am.  Bep.  115;  Bewail  v.  BoBton 
Water  Power  Co.,  4  Allen  277,  81  Am. 
Dee.  701. 

NobnAa.  Beynolda  v.  Touzalin 
Improvement  Co.,  62  Neb.  236,  87  N. 
W.  84. 

New  Totk.  Mechanics'  Bank  v. 
New  York  ft  N.  H.  B.  Co.,  13  N.  Y. 
5Q9;  Pollock  v.  National  Bank,  7  N. 
Y.  274,  37  Am.  Dec.  520;  Beiehard  v. 
Hntton,  158  App.  Div.  122,  142  N.  Y. 
Bupp.  935;  Treadwell  v.  Clark,  114 
App.  Div.  493,  100  N.  Y.  Supp.  ], 
aO'd  190  N.  Y.  51,  62  N.  K.  GOl;  Hall 
V.  Wagner,  111  App.  Div.  70,  97  N. 
Y.  aupp.  570. 

6433 


Peiiiie;^Taiila.  WeHtinghouse  v. 
German  Nat,  Bank,  188  Pa.  St.  630, 
41  Atl.  734;  Wood's  Appeal,  92  Pa. 
St.  379,  37  Am.  Bep.  694;  Biddle  v. 
Bayard,   13  Pa.  St.   150. 

England.  Colonial  Bank  v.  Cady, 
15  App.  Cbb-  267;  Hildyard  v.  South 
Sea  Co.,  2  P.  WmB.  76. 

"In  the  absence  of  some  element 
of  estoppel,  no  title  can  be  acquired 
to  personal  property,  other  than  nego- 
tiable instruments,  as  against  the 
true  owner."  Treadwell  v.  Clark, 
114  N.  Y.  App.  Div.  493,  100  N.  Y. 
Supp.  1,  afl'd  190  N.  Y.  51,  82  N.  E. 
505. 

Certain  shares  of  stock  were 
pledged  to  a  bank  by  one  having  no 
authority  bo  to  do.  TTnder  claim  of 
ownership  through  foreclosure  pro- 
ceedings the  bank  endeavored  to  ao- 
pure  registry  of  the  stopk  in  its  namo- 
The  tourt  held  that  registry  of  the 
transfer  would  be  enjoined  at  the  in- 
stance of  the  true  owner.  Beynolda 
V.  Touzaiin  Improvement  Co.,  62  Neb. 
2^6,  87  N.  W.  24. 

IS  London  Joint  Stock  Bank  v.  Sim- 
mons, [1892]  App.  Gas.  201,  213.  And 
see  Bangor  Elee.  Light  &  Power  Co. 
V.  Robinson,  52  Fed.  520. 

itoppcl   of  the   owner,  src 


» :i»r,:\ 
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power  of  attorney.  This  is  true,  not  only  where  the  certificate  18  lost 
or  stolen,  and  the  assignment  and  power  o£  attorney  is  forged  by  the 
finder  or  thief,  but  also  where  the  forgery  is  committed  by  one  to  whom 
the  certificate  has  been  intrusted  as  agent  or  bailee.^'  The  same  prin- 
ciple applies  where  an  assignment  of  a.  certificate  of  stock  is  indorsed 
thereon  by  a  person  without  any  authority  or  apparent  authority 
from  the  owner,  although  without  any  fraudulent  intent,"  And  even 
where  a  lost  or  stolen  certificate  has  been  indorsed  in  blank  by  the 
person  appearing  on  the  books  of  the  corporation  as  owner,  a  bona  fide 
transferee  acquires  no  title  as  against  the  true  owner,"  unless  the  latter 


U  United  SUtea.  Western  U.  Tel. 
Co.  V.  Davenport,  S7  U.  S.  360,  24  L. 
Ed.  1047. 

0«OTKla.  Bl&isdell  t.  Bohr,  68  Qa. 
58. 

MMBMlluMttS.  Pratt  v.  Taunton 
Copper  Mfg.  Co.,  123  Mass.  110,  25 
Am.  Bep.  37;  Sewall  v.  Boston  Water 
Power  Co.,  4  Allen  277,  81  Am.  Dec. 
701. 

Hew  Yotk.  Pollock  -v.  National 
Bank,  7  N.  Y.  S74,  57  Am.  Dec.  520; 
Beichard  v.  Button,  158  App.  Div. 
122,  142  N,  Y.  Supp,  B35. 

PoniuylTaiilA.  PennaylTania  Co. 
for  Inaurauce  on  Lives  &  Orauting 
Annuities  v.  Franklin  Fire  Ins,  Co., 
ISl  Pa.  et.  40,  37  L.  B.  A.  780,  37  Atl. 
191. 

EDKUml.  Aabby  v.  Blackwell,  Am- 
bler 503,  2  Eden  299;  Hildyard  v. 
South  Sea  Co.,  2  P.  Wma.  76;  Simm  v. 
Anglo-American  Tel.  Co.,  S  Q.  B.  Dir. 
1S8. 

"Inasmuch  as  Btock  certificates  are 
not  strictly  negotiable  inBtruments, 
they  are,  when  stolen,  dealt  with  the 
same  as  chattels  and  not  as  com- 
mercial paper,"  National  City  Bank 
oC  Chicago  v.  Wagner,  216  Fed.  473. 

If  the  corporation  issuee  a  new  cer- 
tificate upon  a  forged  or  unauthorized 
transfer,  the  real  owner  retains  his 
property  in  the  stock.  Crocker  v.  Old 
Colony  B.  Co.,  137  Mass.  417. 

17eewall   V.   Boston   Water   Power 


Co.,  4  Allen  (Mass.)  277,  81  Am.  Dec. 
701. 

KUnltod  States.  National  Safe 
Deposit,  Savings  ft  Trust  Co.  v.  Hibbs, 
229  U.  6.  391,  57  L.  Ed.  1241,  aff'g 
32  App.  Cas.  (D.  C.)  4S9;  Bangor  Elee. 
Ught  &  Power  Co.  v.  Bobinson,  52 
Fed.  520. 

Alabama.  East  Birmingham  Land 
Co.  V.  Dennis,  S5  Ala.  565,  2  L.  B.  A. 
836,  7   Am.  6t.  Bep.   73,  5  So.  317. 

OaUfomla.  Swim  v.  Wilson,  GO  Cal. 
126,  13  L.  B.  A.  605,  25  Am.  St.  Hep. 

110,  27  Pac.  33;  Barstow  v.  Savage 
Min.  Co.,  64  Cal  38S,  49  Am.  Bep. 
705,  1  Pac,  349  (limiting  Winter  v. 
Belmont  Min.  Co.,  53  Cal.  426);  Sher- 
wood V.  Meadow  Valley  Min.  Co.,  50 
Cal.  412. 

nUnola.  Doran  v.  Miller,  124  HI. 
App.  5S1,  151  111.  App.  527,  aff'd  245 

111.  200,  91  N.  E.  1039. 
Massachusetts.       Barstow     v.     City 

Trust  Co.,  216  Mass.  330,  103  N.  E. 
911;  O'Herron  v.  Gray,  168  Mass.  673, 
40  L.  B  A.  498,  60  Am.  St.  Bep.  411, 
47  N.  £.  429.  See  also  Scollans  v. 
BoUina,  173  Mass.  275,  73  Am.  St 
Bep.  284,  53  N.  E,  863. 

MlmiMOta.  Schumacher  v.  Greene 
Cananea  Copper  Co.,  117  Minn.  124, 
38  L.  B.  A.  (N.  6.)  180,  Ann.  Cas. 
1913  C  1115,  134  N.  W.  510. 

Nevada.  Bercieh  v.  Marye,  9  Nev. 
312. 

Hew  ToA.  Knox  v.  Eden  Musee 
American  Co.,  148  N.  Y.  441,  31  L. 
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has  been  guilty  of  HUch  negligence  as  will  estop  him  from  asaerting 
his  title." 

Where  the  owner  of  a  certificate  of  shares  sells  part  of  them,  and 
executes  and  delivers  an  assignment  of  the  part  bo  sold  by  partially 
filling  up  the  blank  assignment  and  power  of  attorney  printed  on  the 
back  of  the  certificate,  being  guilty  of  no  want  of  care  in  the  mode  of 
filling  the  blank,  and  the  assignment  is  afterwards  altered  without  his 
consent,  whether  with  or  without  a  fraudulent  intent,  so  as  to  purport 
to  assign  the  whole  of  the  shares,  a  bona  fide  purchaser  of  all  of  the 
shares  from  the  assignee  acquires  no  title  to  those  not  assigned  by  the 
owner." 

The  so-called  Uniform  Stock  Transfer  Act,  which  has  been  adopted 
in  a  number  of  states,  provides  that  the  delivery  of  a  certificate  to 
transfer  title  shall  be  effectual  though  made  by  one  having  no  right 
of  possession  and  having  no  authority  from  the  owner  of  the  certificate 
or  from  the  person  purporting  to  transfer  the  title." 


B.  A.  779,  SI  Am.  St.  B«p.  700,  48  N. 
E.  988;  AnderBon  v.  Nicbolao,  28  N.  T. 
600;  HannahB  ▼.  Hammond  Tjp«- 
writer  Co.,  158  App.  Div.  620,  143 
N.  T.  Supp.  939;  Beiehard  t.  Huttou, 
158  App.  Div,  122,  142  N.  Y,  Bnpp. 
935;  Welb  t.  Smith,  7  Abb.  Pi.  261. 

Ohio,  l^rman'  Bank  t.  Diebold 
Safe  ft  Lock  Co.,  66  Ohio  St.  367,  58 
L.  B.  A.  620,  90  Am.  St.  Bep.  586,  64 


518. 


N.  ] 

Vaauutwimia,  Biddle  t.  Bayard,  13 
Pa.  St.  150. 

Where  atoek  ia  atolen  from  a 
pledgee,  the  true  owner  maj  aasert 
title  to  it  in  whoaoever  banda  he  may 
find  it,  subject  to  the  diaeharge  of  the 
pledgee  '■  lien.  Treadwell  v.  Clark, 
190  N.  Y.  51,  82  N.  E.  505,  alf'g 
114  N.  Y.  App.  Div.  493,   100   N.  T. 

Since  no  title  paaaes  to  the  pur- 
chaser, the  transfer  agent  of  the  cor- 
poration is  not  liable  to  him  either 
in  eoDtraet  or  tort  for  refnsal  to 
return  the  eertifleate  when  presented 
by  htm  for  transfer,  or  to  issna  there- 
far  A  new  eertilcate.  Barstow  v.  City 
Trust  Co.,  216  Maaa.  330,  103  N.  £. 
911. 


Where  the  ooshier  of  a  bank  in 
which  stock  has  been  deposited  for 
safe-keeping  takes  the  same  withodt 
authority,  and  pledges  it  as  his  own, 
the  pledgee  acquires  no  title  or  lien 
ae  against  the  owner.  O'Heiron  v. 
Gray,  anpra. 

usee  I  3853,  infra: 

■tSewtOl  V.  Boston  Water  Power 
Co.,  4  Allen  (Mass.)  277,  81  Am.  Dec. 
701. 

*1  Section  S  of  the  act  provides: 
"The  delivery  of  a  certificate  to 
transfer  title  in  accordanee  with  the 
provisions  of  section  ene,  shall  be  ef- 
fectual, except  aa  provided  in  section 
•even,  though  made  by  one  having  no 
right  of  poaseseion  and  having  no 
authority  from  the  owner  of  the  cer- 
tificate or  from  the  person  purporting 
to  transfer  the  title." 

Section  7  of  the  act  provides:  "If 
the  indorsement  or  delivery  of  a  cer- 
tificate, (a)  was  procured  by  fraod 
or  duress,  or  (b)  was  made  onder  such 
mistake  as  to  make  the  indorsement 
or  delivery  inequitable;  or  if  the 
delivery  of  a  certifleate  was  made 
(c)  without  the  authority  of  the 
owner,  or  (d)  After  the  owner's  death 


VlPriv.  Corp. — 29 


d  by  Google 


g  3835] 


Private  Coepoeatioks 


tCh.56 


§  3835.  Transfers  by  persons  under  legal  disability.  A  corpora- 
tion is  liable  if  it  recognizes  a  power  of  attorney  to  transfer  shares 
executed  by  a  person  under  legal  disability,  as  an  infant  or  insane 
person,  and  allows  a  transfer  under  the  same  oil  the  books."  But  if  a 
sale  by  a  minor  is  merely  voidable  at  his  election,  the  corporation  has 
no  right  to  refuse  to  make  the  transfer  until  it  is  avoided."* 

Although  a  sale  of  stock  by  a  married  woman  to  her  husband  with- 
out an  order  of  court  is  void,  a  corporation  which  transfers  stock  on 
its  books  pursuant  to  such  a  sale  cannot  be  held  accountable  to  her 
therefor,  unless,  at  the  time  it  made  the  transfer  or  before  the  stock 
got  into  the  hands  of  an  innocent  purchaser,  it  had  notice  of  the 
marital  relation  existing  between  the  parties,**  The  corporation  ia 
bound  to  take  notice  of  the  devolution  of  shares  of  stock  constituting  " 
community  property  on  the  death  of  one  of  the  spouses,  and  will  be 
liable  if  it  recognizes  a  transfer  in  violation  of  the  rights  o£  persons 
who.  inherit  an  interest  therein  under  the  statute,**  provided  it  knows 


or  legal  incapacity,  the  possesBion  of 
the  certificate  may  be  reel  aimed  and 
the  transfer  thereof  reecinded,  unlesB: 
(1)  The  certificate  has  been  trana- 
fcrred  to  a  purrhiHer  for  value  in  good 
faith  without  notice  of  any  facts  mak- 
ing the  transfer  wrongful,  or,  (2)  the 
injured  person  has  elected  to  waivo 
the  injury,  or  has  been  guilty  of 
laches  in  endeavoring  to  enforce  his 
rights. ' ' 

Section  1  of  the  act  prescribes  the 
maimer  in  which  stock  may  be  trana- 
fcrred.     (See  S  .1784,  supra.) 

Section  8  of  the  act  provides:  "Al- 
though the  transfer  of  a  certificate 
or  of  shates  represented  thereby  haa 
been  rescinded  or  set  aside,  neverthe- 
less, if  the  transferee  has  possession 
of  the  certificate  or  of  a  new  certifi- 
cate representing  yart  or  Jhe  whole 
of  the  same  shares  of  stock,  a  subse- 
quent transfer  of  such  certificftte  by 
the  transferee,  mediately  or  immedi- 
ately, to  a  purchaser  for  value  in 
Kood  faith,  without  notice  of  any 
facts  making  the  transfer  wronefu', 
shall  give  such  purchaser  fin  inde- 
feasible right  to  ihe  ccrtificMe  and 
the  shares  represented  thereby." 


This  act  is  in  force  in  Louisiana, 
Maryland,  Massachusetts,  Michigan, 
New  Jersey,  New  York,  Ohio,  Penn- 
sylvania, Rhode  Island,  Wisconsin  and 
Alaska. 

In  Mil'er  v.  Boran,  151  III.  App. 
S27,  aff'd  245  111.  200,  91  N.  E. 
1039,  it  ia  said  that  the  act,  which 
has  not  yet  been  adopted  in  that 
state,  provides  for  the  protection  of  a 
bona  lide  purchaser  or  pledgee  of  a 
certificate  which  is  stolen  after  it  has 
been  indorsed  in  blank. 

These  provisions  have  no  extrater- 
ritorial application.  Barstow  v.  City 
Trust  Co.,  216  Mmb.  330,  103  N.  E. 
011. 

MChew  V.  Bank  of  Baltimore,  14 
Md.  299. 

S3  Smith  V.  Railroad,  91  Tenn.  221, 
18  S.  W.  546. 

MBigby  v.  Atlanta  &  W.  P.  E.  Co., 
119  Oa.  685,  46  8.  E.  S27. 

Ult  is  bound  to  take  notice  that 
the  stock,  whether  ragistered  in  the 
name  of  one  spouse  or  the  other,  de- 
volves in  indivision  upon  the  heira 
of  the  deceaaeil  spouse  and  the  sur- 
viving spouse,  nnd  that,  if  such  heirs 
are  minors,  their  interest  can  be  sold 
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that  the  stock  involved  in  the  transaction  was  eominunity  property.** 

Tlie  Uniform  Stock  Transfer  Act  provides  that  nothing  tlicrciii 
"shall  be  construed  an  enlar^ng  the  powers  of  an  infant  or  other 
person  lacking  full  legal  capacity  •  •  •  to  make  a  valid  indorse- 
ment, assignment  or  power  of  attorney."*' 

§3836.  Unanthorixed  or  fraodnlmt  tnmsfen  by  agmts.     The 

effect  of  an  unauthorized  transfer  of  shares  by  a  person  as  agent  for 
the  owner  must  be  determined  by  applying  the  general  principles  of 
the  law  of  agency.  If  the  transfer  is  within  neither  the  actual  nor 
the  apparent  scope  of  the  agent's  authority,  the  principal  is  not  bound, 
and  the  transferee  acquires  no  title.  But  it  is  otherwise  if  the  transfer 
is  within  the  apparent  authority  with  which  the  principal  has  clothed 
the  agent,  although  not  within  hia  actual  authority,  if  the  transferee 
relies  on  his  apparent  authority,  and  has  no  notice  of  the  limitations 
upon  such  authority  as  between  the  principal  and  agent,  or  of  secret 
instructions  of  the  principal  to  the  agent.*' 

If  an  agent  for  the  purchase  of  stock  takes  the  legal  title  to  it  in 
his  own  name,  without  the  knowledge  of  the  principal,  a  bona  fide  pur- 
chaser from  the  agent  takes  title  as  against  the  principal." 

If  a  person  having  possession  of  a  certificate  of  stock  as  agent  for 
another  transfers  it  as  his  own,  there  is  no  question  of  agency,  but  the 
case  is  governed  by  the  principles  stated  in  the  preceding  sections. 
If,  by  an  assignment  and  power  of  attorney,  or  otherwise,  the  principal 
has  clothed  the  agent  with  apparent  title,  a  bona  fide  purchaser  from 
him  acquires  a  good  title  as  against  the  principal,  for  the  latter  is  es- 
topped to  assert  his  title."  This  rule  does  not  apply,  however,  where 
the  person  in  possession  of  the  certificate  does  not  assume  to  transfer 

onl^  in  the  manner  prescribed  by  law.  in     force     in     Louisiana,     Maryland, 

Leitrey  v.  Bank  of  Baton  ^oage,  131  Massac hnsettB,  Michigan,  New  Jersey, 

La.  30,  Ann,  Caa.  1913  E  1168,  S8  So.  New      York,      Ohio,      Pennsylvania, 

1022.  Rhode  Island,  Wisconsin  and  Alaska. 

MLeurey  v.  Bank  of  Baton  Bouge,  WBrittan  v,  Oakland  Bank  of  Sav- 

131  La.  30,  Ann.  Gas.  1913  £  1108,  SS  ings,   124   Cal.   2S2,   71   Am.   St.   Bep. 

So.  1023.  58,  57  Pac,   84;   Furber   v.   Dane,  203 

The  knowledge  of  an  officer  of  the  Mass.  108,  89  N.  E.  227;  Commercial 

eorporation  in  this  regard  will  not  be  Bank  v.  Kortright,  22  Wend.  (N.  T.) 

imputed   to   it,   where   he   acquires   it  348,  34  Am.   Dec.  317. 

while  pnrcha«ing  the  stock  in  his  in-  See  standard  works  on  agency, 

dividual    capacity    and    for    his    own  WJohnson  v.  First  Nat.  Bank,  1.12 

personal  benefit.     Leurey  v.  Bank  of  N.  V.  App.  Div,  524,  117  N.  Y.  Supp. 

Baton   Rouge,   131   La.   30,   Ann.  Cas.  39,    afE'd    200   N.    Y.    593,    94    N.    E. 

1913  E  1168,  58  So.  1022.  1095. 

i7See  §2  of  the  act.     This  act  is  SOSec  S  38^3,  infra. 
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the  certificate  as  owner,  but  assumes  to  act  as  ageot  of  the  owner, 
and  falsely  represents  that  he  has  authority  from  the  latter  to  sell  or 
pled^  the  same.  In  such  a  case,  the  owner  is  not  estopped  as  against 
the  purchaser  or  pledgee,  unless  he  has  held  the  transferrer  out  as 
having  authority  to  so  act  for  him ;  and  the  fact  that  he  has  clothed 
the  transferrer  with  apparent  title  to  the  stock,  so  that  he  would  be 
estopped  if  the  latter  had  transferred  the  same  as  owner,  is  imma- 
terial.'* 

Where  stock  indorsed  in  blank  is  fraudulently  taken  from  the  posses- 
sion of  a  pledgee  by  his  agent  and  servant  and  pledged  to  secure  the 
individual  debt  of  the  latter,  the  title  of  the  second  pledgee  cannot 
be  upheld  on  the  ground  of  implied  agency." 

A  broker  who  purchases  stock  for  another  broker  and  who  knows  or 
has  reason  to  know  that  the  latter  is  buying  it  for  a  third  person 
has  no  reason  to  suppose  that  the  latter  will  be  willing  to  have  it  used 
to  pay  his  broker's  debts,  and  cannot  hold  it  under  a  pledge  to  secure 
such  a  debt  to  him,  even  though  the  name  of  the  principal  is  not  dia- 
closed.** 

Authority  on  the  part  of  an  agent  to  sell  or  transfer  stock  for  the 
benefit  of  the  principal  does  not  authorize  him  to  pledge  it  as  security 
for  his  individual  indebtedness,**  or  to  procure  a  transfer  of  the  stock 
on  the  corporate  books  and  an  issuance  of  new  shares  therefor  to  him- 
self as  an  individual." 

Where  the  by-laws  of  a  corporation  declare  that  its  stock  shall  be 
transferred  upon  proper  assignment  and  delivery  to  the  assignee  of 
the  certificate,  the  corporation  is  liable  if  it  accepts  a  surrender  of 
the  certificate,  and  issues  a  new  certificate  therefor  to  and  in  the  name 
of  an  agent  of  the  owner,  when  the  certificate  is  not  indorsed  or  as- 


nMerchaatB*  Bank  v.  Livingiton, 
74  N.  Y.  823. 

■t  Where  tke  agent  (]oei  DOt  pre- 
tend to  have  or  to  exercise  aaj  such 
authority.  FarmerB'  Bank  v.  Diebold 
Safe  &  Lock  Co.,  66  Ohio  St.  367, 
SS  L.  B.  A.  620,  90  Am.  St.  Bep.  $86, 
64  N.  E.  SIS. 

*•  Fisher  v.  Brown,  104  Mass.  259, 
S  Am.  Bep.  235. 

UBead  V.  Cumberland  Telegraph  ft 
Telephone   Co.,   93   Tenn.   482,   27  8. 


St.  Bep.  106,  24  Pac.  438. 

A.  transfer  of  stock  from  a  princi- 
pal to  his  agent  on  the  books  of 
the  corporation  is  not  authorized  by 
the  fact  that  the  principal  has  giv- 
en tlie  agent  a  general  power  of  at- 
torney empowering  him,  among  other 
things,  "to  sell,  dispose  of,  transfer, 
and  deliver  all  or  any  of  my  interests 
in  the  capital  stock  of  any  associa- 
tion, bodies  corporate  or  politic." 
Tafft  V.  Presidio  &  F.  B.  Co.,  84  Cal. 
131,  11  L.  B.  A.  125,  18  Am.  St.  Hep. 
166,  24  Pac.  436. 
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signed  either  by  the  owDer  or  the  a^^ent,  although  the  agent  has  a 
general  power  of  attorney  empowering  him  to  sell,  transfer  and  deliver 
all  the  interest  of  the  principal  in  the  capital  Btoek  of  any  corporation.** 

§  3837.  Unonthorixed  or  fraiidiil«it  tnuufen  by  tnuteea— Bighti 
and  liabilitiee  of  tnuuferee.  Whether  a  transferee  of  shares  from 
a  trustee  acquires  title  as  against  the  equitahle  rights  of  the  cestui 
que  trust  depends  upon  the  circumstances.  If  the  trustee  appears  on 
the  books  of  the  corporation  as  the  absolute  owner  of  the  shares,  and 
the  transferee  has  no  notice,  actual  or  constructive,  that  he  holds  the 
title  in  trust,  he  certainly  acquires  a  good  title."  "The  general  rule 
is,  that  when  the  legal  title  and  apparent  unlimited  power  of  disposi- 
tion is  vested  in  a  person,  the  rights  of  a  purchaser  fjom  him,  for  a 
valuable  consideration,  without  notice  of  a  secret  trust  upon  which  the 
property  is  held,  are  unaffected ;  the  purchaser  in  such  case  acquires  an 
equity  equal  in  dignity  to  the  outstanding  equity  of  which  he  has 
no  notice.  This  principle  is  applicable  to  the  sale  and  transfer  of 
certificates  of  stock.  It  has  accordingly  been  held  that  a  power  of 
attorney  on  a  certificate  of  stock,  authorizing  its  transfer  to  any  per- 
son, renders  the  stock  transferable  by  delivery ;  and  if  the  holder  of 
snoh  certificate  is  shown  to  be  a  purchaser  for  value,  without  notice 
of  an  outstanding  equity,  from  the  person  to  whom  it  was  issued,  or 
his  transferee,  his  title  as  such  owner  cannot  be  impeached.  This  prin- 
ciple, so  far  as  we  have  discovered,  is  uniformly  sustained  by  the 
authorities.""  The  fact  that  the  transfer  is  not  registered  on  the 
books  of  the  corporation  as  required  by  a  charter  or  statutory  provi- 


•eTafft  V.  Preiidio  ft  P-  E.  Co.,  84 
Cat.  131,  11  li.  B.  A.  12S,  18  Am.  St. 
Bep.  166,  24  Pu.  436. 

lUUUd  StatM.  Lowry  v.  Coni- 
tneroi&l  ft  Fftrmera'  Bank,  Tanej  310, 
Fed.  Cm.  No.  8,581. 

Alabama.  Winter  v.  Montgomery 
Oaa-Ught  Co.,  8B  Ala.  544,  7  Bo.  773. 

OUifomla,  BrewBter  v.  Slme,  42 
Cal.  139. 

OMOigU.  Nutting  V.  Thomuon,  46 
On.  34. 

TMlMia.  Weyer  v.  Second  Nat. 
Bank,  57  Ind.  198. 

VarylHid-  Albert  v.  Savings  Bank, 
1  Md.  Cb.  407;  Farmera'  ft  Meehsniea' 
Bank  v.  Wayman,  5  Gill  336. 

bnry  Milk,  I2S  UtM.  138;  Baliabiiry 


Mills  V.  Townaend,  109  Uaaa.  119. 

H«w  Jonar.  Mt.  HoUy,  L.  ft  H. 
Turnpike  Co.  v.  Ferree,  17  N.  J.  Eq. 
117. 

New  Tortt.  Weaver  v.  Barden,  49 
N.  T.  286;  Leitch  v.  Welle,  48  N.  T. 
58G. 

OUo.  Dueller  Wateh  Case  Hfg.  Co. 
V.  Daugherty,  62  Ohio  8t.  589,  97  N. 
E.  455. 

TumeaMA.  Bmitli  v.  Bailroad,  91 
Tenn.  221,  18  B.  W.  S46. 

Taxax.  Andereon  v.  Waeo  State 
Bank,  92  Tex.  SOS,  71  Am.  St.  Bep. 
867,  49  8.  W.  1030. 

Tintfand.  Dodds  v.  Hills,  2  Hem. 
A  U.  424. 

)*  Winter  v.  Montgomery  Gas-Li^t 
Co.,  89  Ala.  544,  7  Bo.  773. 
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siou  is  injraatcriat,  for  registration  is  not  nocessary  to  pass  the  title  as 
between  the  tranafcri-er  jiiiil  transferee.'* 

The  rule  is  different  where  the  transferee  has  actual  or  constructive 
notice  that  the  shares  are  held  in  trust.  In  such  a  case,  as  a  general 
rule,  he  takes  subject  to  the  trust  and  in  subordination  to  the  equitable 
rights  of  the  cestui  que  trust.**  "Notice  of  the  existence  of  a  trust 
is  by  all  the  authorities  held  to  impose  the  duty  of  inquiry  as  to  its 
character  and  limitations."*'     "And  whatever  is  sufficient  to  put  a 


39  Winter  v.  Montgomery  O&s-Light 
Co.,  89  Ala.  5«,  7  So.  773;  Do.Wb  v. 
HilU,  2  Hem.  &  M.  434. 

That  registration  is  not  neccssajy 
as    between    the    parties,    aeo    S  3794, 

W  Winter  v.  Montgomery  Qas.liiglit 
Co.,  m  AJa,  544,  7  Bo.  773;  O'Herron 
V.  Gray,  168  Maas,  573,  40  L.  E.  A. 
498,  60  Am.  St.  Eep.  411,  47  N.  E. 
429;  Blake  v.  Traders'  Nat.  Bank,  145 
Mass.  13,  IS  N.  E.  414;  Loring  v. 
Broilie,  134  Mass,  453;  Shaw  v,  Spen. 
cer,  100  Mass.  382,  97  Am.  Dec.  107, 
1  Am.  Kcp.  115;  Clemens  v.  Heck- 
scher,  185  Pa.  St.  470,  40  Atl.  80. 

A  pledgee  who  takes  with  notice 
that  the  pledge  ia  a.  breach  of  trust 
holds  the  stock  as  trustee  ex  male- 
licio,  and  cannot  acquire  title  thereto 
by  adverse  holding  under  the  stat- 
ute of  limitations,  at  least  unless  the 
cestui  que  trust  has  actual  notice  of 
his  adverse  holding.  Marshall's  Es. 
tate,  138  Pa.  St.  285,  22  Atl.  24. 

Notice  to  the  cashier  of  a  bank 
that  stock  pledged  to  it  is  held  in 
trust  is  notice  to  the  bank.  Loring  v. 
Brodie,  134  Mass.  453. 

A  statutory  provision  that  tha  de- 
livery of  a  stock  certificate  to  a  bona 
fide  purchaser  with  a.  written  transfer 
or  power  of  attorney  .shall  be  a  suffi- 
cient delivery  to  pass  title  in  no  way 
affects  the  power  of  an  executor  or 
other  trustee  to  sell  and  convey  stock, 
.lones  V.  Atchison,  T.  &  S.  F.  fi.  Co., 
150  Mass.  304,  5  L.  B.  A.  538,  23  N. 
E.  43. 

«Shaw  V.  Spencer,  100   Mass.  3S2, 


97  Am.  Dec.  107,  1  Am.  Bep.  115, 
ijuoted  with  approval  in  First  Nat. 
Bank  of  Paterson  v.  National  Broad- 
way Bank,  22  N,  Y.  App.  Div.  24, 
47  N.  Y.  Supp.  SSO,  aff'd  156  N.  Y. 
439,  42  L.  K.  A.  ]:t9,  51  N.  E.  393; 
and  see  to  the  same  cflFeet  Duncan  v. 
Jaudon,  15  Wail,  (U.  S.)  165,  21  L. 
Ed.  142;  Qrafflin  v.  Bobb,  84  Md.  451, 

35  Atl.  971;  O'Herron  v.  Gray,  16S 
Mass.  573,  40  L.  B.  A.  498,  60  Am. 
6t.  Rep.  411,  47  N.  B.  429;  Loring  v. 
Brodie,  134  Mass.  453;  Clemens  v. 
Heckscher,  185  Pa.  St.  476,  40  Atl. 
80;  Marshall's  Estate,  138  Pa.  St.  285, 
22  Atl.  24.  See  also  Carter  v.  Kfnnu- 
facturers'  National  Bank,  71  Me.  448, 

36  Am.  Hep.  338. 

A  pledgee  of  stock  held  in  trust  is 
bound  to  examine  the  instnuneut  of 
trust.  First  Nat.  Bank  of  Paterson  v. 
National  Broadway  Bajik,  15fl  N.  Y. 
459,  42  L.  E.  A.  139,  51  N.  E.  398, 
aflf'g  22  N.  Y,  App.  Div.  24,  47  N.  Y. 
Supp.  880. 

"Notice  of  the  existence  of  an  in- 
strument of  trust  affects  the  party 
purchasing  trust  proi)erty  with  full 
notice  of  its  contents,  whether  he 
ehooscs  to  examine  it  or  not.  <  •  • 
He  should  be  thus  affec'-ed,  not  only 
with  what  appears  on  tha  face  of 
such  an  instrument  in  terms,  but  by 
the  information  given  by  it,  if  such 
information,  when  made  the  subject 
of  fair  and  reasonable  examination, 
would  show  the  conduct  of  the  trus- 
tee to  be  such  as  it  did  not  permit." 
Coring  v.  Brodie,  134  Mass.  453. 

The    Imrden    is    on    the   pledgee   to 
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persou  of  oidinary  pnideiice  upon  inquiry  is  ironstruetive  notice  of 
everj'thing  to  which  that  inquiry  might  have  led. ' '  ^  The  transferee, 
under  such  circumstances,  takes  the  stock  at  his  peril,  for  there  is  no 
presumption  that  the  trustee  has  a  right  to  sell  it,**  since  the  common 
duty  of  a  trustee  is  not  administration  or  sale,  but  custody  and  man- 
agement for  his  cestui  que  trust.** 

"Any  person  who  receives  property,  knowing  that  it  is  the  subject 
of  a  trust  and  that  it  has  been  transferred  in  violation  of  the  duty 
or  power  of  the  trustee,  takes  it  subject  to  the  right,  not  only  of  the 
cestui  que  trust,  but  also  of  the  trustee,  to. reclaim  the  property."*' 


prove  what  inquiry  waa  made.  First 
Nat.  Bank  of  Patenson  v.  National 
Broadway  Bank,  156  N.  Y.  439,  42  L. 
H.  A.  139,  51  N.  E.  298,  aff'g  22  N. 
Y.  App.  Div,  24,  47  N.  Y.  Supp.  880. 

41  Shaw  V.  Spencer,  100  Mbsh.  3S2, 
97  Am.  Dec.  107,  1  Am.  Rep.  115, 
quoted  with  approval  In  First  Nat. 
Bank  of  Patergon  v.  National  Broad- 
way Bank,  22  N.  Y.  App.  Div.  24,  47 
N.  Y,  Supp.  880,  afE'd~150  N.  Y.  459, 
42  L.  B.  A.  139,  51  N.  E.  398.  And 
see  to  the  same  effect  Duncan  v.  -Tau- 
don,  15  Wall.  (U.  S.)  165,  21  L.  Ed. 
142;  JohUBOQ  v.  AmberBOn,  140  Ala. 
342,  37  So.  273;  Northweatera  Port- 
laud  Cement  Co.  v.  Atlantic  Portland 
Cement  Co.,  —  Cal.  — ,  J63  Pac.  47; 
Clemens  v.  Heckscher,  185  Pa.  St.  476, 
40  Atl.  80. 

In  Bueh  case  the  pledgee  is  charge- 
able with  notice  of  everything  which, 
upon  inquiry,  he  couM  have  SBCor- 
tained  from  the  cestui  que  trust. 
Duncan  v.  Jaudoo,  15  Wall.  (U.  8.) 
165,  21  L.  Ed.  142. 

"Knowledge  of  the  trustee's  vio- 
lation of  the  trust  eontiitions  will  be 
uhargeable  to  the  person  dealing  with 
him,  if  the  facts  were  such  as,  in 
reason,  to  put  him  upon  inquiry  and 
to  require  him  to  make  some  investi- 
gation, as  a  result  of  which  the  true 
title  and  authority  of  the  trustee 
might  have  been  disclosed.  He  will, 
then,  be  regarded  as  having  con- 
structive notice   of   the   terms   of   the 


troat,  whence  the  trustee  derives  his 
power  to  act."  First  Nat.  Bank  of 
Peterson  v.  National  Broadway  Bank, 
150  N.  Y.  459,  42  L.  B.  A.  139,  51  N. 
B.  398,  afE'g  22  N.  Y.  App.  Div.  24, 
47  N.  Y.  Supp.   880. 

4S  Duncan  v.  Jandon,  IS  Wall.  (U. 
8.)  165,  21  L.  Ed.  142;  Gaston  v. 
American  Eich.  Nat.  Bauk,  29  N.  J. 
Eq.  98. 

"Trustees  have  no  authority  to  sell 
the  trust  property,  unless  authorized 
by  the  inatrument  creating  the  trust 
or  by  an  order  of  the  court  of  equity, 
and  purchasers  buy  from  them  at  their 
peril."  Cox  v.  First  Nat.  Bank,  119 
N.  C.  302,  26  S.  B.  22. 

The  Uniform  Stock  Transfer  Act, 
S  2,  provides  that  nothing  therein 
shall  be  construed  as  enlarging  the 
powers  of  a  trustee  to  make  a  valid 
indorsement,  assignment  or  power  of 
attorney.  This  act  is  in  force  in 
Louisiana,  Maryland,  Massachusetts, 
Michigan,  Xew  Jersey,  New  York, 
Ohio,  Pennsylvania,  Bhode  Island, 
Wisconsin   and   Alaska. 

44Duncan  v.  Jaudon,  15  Wall.  (II. 
8.)  163,  21  L.  Ed.  142;  Carter  v.  Man- 
ufacturers' Nat.  Bank,  71  Me.  448, 
■16  Am.  Bep.  33S;  Gaston  v.  American 
Exch.  Nat.  Bank,  29  N.  J.  Eq.  98; 
Prall  V.  Tilt,  28  N.  J.  Eq.  479,  aff'g' 
27  N.  J.  Eq.  393. 

« First  Nat.  Bank  of  P.itprson  v. 
Nutiounl  Broadway  Rank,  IjG  N,  V. 
4r,d,  42  L.   B.   A.   1U9,  51   N.  E.   398, 
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According  to  th«  weight  of  authority,  the  fact  that  stock  stands  on 
the  boobs  of  the  corporation  in  the  name  of  a  person  "as  tmstee,"  or 
that  the  holder  is  described  as  a  "trustee"  in  the  certificate,  is  notice 
to  persons  dealing  with  him  that  he  does  not  hold  the  shares  in  bis  own 
right,  and  is  sufficient  to  put  them  on  inquiry  as  to  his  authority  to 
transfer  them.**  Where  a  person  holding  a  certificate  of  atocb  "as 
trustee"  pledges  or  transfers  the  same  as  security  for  or  in  payment 
of  bis  own  debt,  this  is  of  itself  sufficient  to  put  the  person  taking  the 
certificate  upon  inquiry  as  to  hia  authority  to  do  so,*''  since  prima 


afl'g  22  N.  T.  App.  Div.  24,  47  N.  T. 
6npp.  8S0. 

«See   13839,  infra. 

iTUnlt«d  Stotas.  Duncan  t.  Jan- 
don,  15  Wall.  165,  21  L.  Ed.  142. 

AIlilMkmL  Johnson  v.  Amberson, 
140  Ala.  342,  37  So.  273. 

MasBuboHttC.  Shaw  v.  Spencer,  100 
Mass.  3S2,  97  Am.  Dec.  107,  1  Am. 
Bep.  115.  Gee  also  FUber  v.  Brown, 
104  MasB.  259,  8  Am.  Bep.  235. 

N«w  JsTMy.  Oaaton  v.  AmerieaD 
Erch.  Nat,  Bank,  S9  N.  J.  Eq.  BS. 

New  York.  First  Nat.  Bank  of 
Pateraon  v.  National  Broadwaj  Bank, 
22  App.  Div.  24,  47  N.  Y.  Supp. 
afl'd  156  N.  Y.  459,  42  L.  B.  A. 
51  N.  E.  3BS. 

Pami7lT*Dla.  Clemens  t.  Heek- 
BCher,  1S5  Pa.  8t.  476,  40  Atl.  80.  See 
also  Marshall's  Estate,  136  Pa.  St. 
2S5,  22  Atl.   24. 

^'"g*"'*  Walker  v.  Taylor,  4  L. 
T.   (N.  8.)   845. 

This  is  true  where  tbe  transferee 
ceives  the  stock  to  be  applied  at 
credit   on   a   pre-existing   personal 
debtedness    of    the    trustee    to    him, 
Johnson  v.  Amberson,  140  Ala.  342,  37 
So.  273. 

"It  matters  not  whether  the  stock 
ii  pledged  for  an  antecedent  debt  of 
tbe  trustee  or  for  money  lent  him  at 
the  time.  It  is  unlawful  to  use  it  for 
either  purpose."  Duncan  v.  Jaudon, 
15  Wall.  (U.  8.)  165,  21  L.  Ed.  142. 

An  examination  of  the  instrument 
creating  the  trust  is  required  to  pro- 
tect one  who  takes  a  pledge  of  stock 


from  a  known  trustee  to  secure  a 
loan,  at  the  request  of  one  who  claims 
untruly  to  be  the  sole  beneficiary  of 
the  trust,  and  whom  an  order  appoint- 
ing the  trustee  describes  as  "the  only 
person  directly  interested  in  the 
trnst,"  bnt  who  in  faet  has  only  a 
life  estate-  First  Nat.  Bank  of  Pat- 
erson  v.  National  Broadway  Bank,  22 
N.  Y.  App.  Div.  24,  47  N.  Y.  Supp. 
S80. 

But  where  a  husband,  holding  cer- 
tificates of  stock  in  trust  for  his  wife 
for  life,  with  remainder  to  her  chil- 
dren, pledged  the  same  as  collateral 
for  her  note,  discounted  by  the 
pledgee,  with  her  written  authority 
and  representation  that  she  was  the 
owner,  and  the  pledgee,  on  nonpay- 
ment, sold  the  stock  at  public  sale, 
in  accordance  with  the  note,  purchas- 
ing himself,  it  was  held  that  the 
transaction  was  equivalent  to  a 
pledge  by  the  wife  of  her  separate 
interest  in  the  trust,  and  estopped 
her  to  clum  any  interest  in  the  stock, 
there  being  no  statute  prohibiting 
slieUHtion  of  their  interests  by  ces- 
tuis  que  trust.  First  Nat.  Bank  of 
Pateraon  v.  National  Broadway  Bank, 
156  N.  Y.  459,  43  L.  B.  A.  139,  51  N. 
E,  398,  modifying  22  N.  Y.  App.  Div. 
24,  47  N.  Y.  Supp.  880. 

A  power  given  to  a  trustee  to  sell 
stock  held  by  him,  and  reinvest  the 
proceeds,  gives  him  no  authority  to 
pledge  the  same.  First  Nat.  Bank  of 
Faterson  v.  National  Broadway  Bank, 
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facie  the  trastee  has  no  authority  to  pledge  the  stock  for  snch  a  pur- 
pose,** and  the  transaction  ia  out  of  tiie  -common  course  of  business,** 

If  a  trustee  has  authority  to  sell  and  transfer  shares,  the  title  of  a 
bona  Me  purchaser  is  not  affected  by  the  fact  that,  unknown  to  him,  the 
sale  is  made  in  violation  of  the  trust."  Nor,  under  sneh  circumstances, 
are  purchasers  from  the  trustee  obliged  to  see  to  the  application  of  the 
purchase  money,  and  their  title  cannot  be  affected  by  a  misapplica- 
tion of  the  same  in  which  they  take  no  part.'*  And  this  is  the  rule 
by  statute  in  some  jurisdictions."  The  contrary  is  true,  however,  if 
the  party  dealing  with  the  tmstee  has,  at  the  time,  reasonable  ground 
to  believe  that  he  intends  to  misapply  the  money,  or  is,  in  the  very 
transaction,  applying  it  to  his  own  private  use." 

When  a  trustee  fraudulently  transfers  certificates  of  stock  in  breach 
of  the  trust,  the  cestui  que  trust  may  waive  hia  right  to  assert  his 
claim  against  the  transferee,  or  be  estopped  by  his  conduct  from 
assertii^  the  same.  But  to  constitute  a  waiver,  there  must  be  an 
intentional  relinquishment  of  his  right ;  and  to  constitute  an  estoppel, 
he  must,  by  his  negligence  or  acts,  have  induced  the  transferee  to 
innocently  and  ignorantly  change  his  position  for  the  worse  in  such 


1S6  N.  T.  4SD,  42  L.  B.  A.  139,  SI 
N.  E.  398,  modifying  2S  N.  Y.  App. 
DiT.  24,  47  N.  T.  Supp.  880. 

One  who  has  taken  a  pledge  of  cer- 
tifieates  of  stock  which  showed  on 
tbeir  face  that  tho  stock  was  held 
in  tnut  is  not  excused  for  failare  to 
make  inquiry  b^  the  fact  that  the 
stoek  had  been  pledged  before  with 
the  knowledge  of  the  cestui  qoe  trust 
and  was  in  pledge  at  the  time  he  took 
it.  (Semens  v.  Heckscher,  185  Pa.  Bt. 
476,  40  AtL  80. 

«8haw  V.  Bpeneer,  100  Uass.  382, 
97  Am.  Dec.  107,  1  Am.  Bep.  115; 
First  Nat.  Bank  of  Paterson  v.  Na- 
tional Broadway  Bank,  22  N.  T.  App. 
Div.  24,  47  N.  Y.  Supp.  880,  aff'd 
156  N.  Y.  459,  42  L.  B.  A  139,  51  N. 
E.  398;  Clemens  v.  Heckscher,  185  Fa. 
St.  476,  40  Atl.  80. 

4»  Duncan  t,  Jaadon,  15  Wall.  (U. 
6.)  165,  2]  L.  Ed.  142;  Shaw  v.  Bpen- 
eer, 100  Mass.  382,  97  Am.  Dec.  107, 
I  Am.  Bep.  IIS;  First  Nat.  Bank  of 
Paterson  t.  National  Broadway  Bank, 


22  N.  Y.  App.  Wv.  84,  47  N.  Y.  Supp. 
880,  aff'd  156  N.  Y.  459,  42  L.  B.  A. 
13B,  SI  N.  E.  398;  aemens  t.  Heck- 
scher, 185  Pa.  et.  476,  40  AU.  80. 

■tliowry  T.  Commercial  A  Farm- 
ers' Bank  of  Baltimore,  Taney  910, 
Fed.  Cas.  No.  8,SS1;  Brewater  v.  Bime, 
42  Oal.  139;  Albert  v.  Savings  Bank 
of  Baltimore,  1  Md.  Ch.  407,  2  Ud. 
159. 

Bl  Hughes  T.  Drovers'  A  Ueehanics' 
Nat.  Bank,  88  Md.  418,  33  AtL  936; 
Ashton  V.  Atlantic  Bank,  3  Allen 
(Mass.)  217. 

MBy  statute  in  Kentucky  fldu- 
ciariBB  holding  stock  In  tmst  are 
given  power  to  sell  the  same  and  re- 
invest the  proceeds,  and  It  Is  spe- 
cifically provided  that  a  purchaser  in 
good  faith  from  such  a  fiduciary  shall 
not  be  bound  to  look  to  the  applica- 
tion of  the  proceeds  of  the  sale.  Bank 
of  Kentucky  v,  Winn,  110  Ky.  140, 
61  8.  W.  32. 

MDuncan  v.  Jandon,  15  Wall.  (U. 
e.)  165,  21  Ix  Ed.  142. 
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!i  manner  that  it  would  operate  a 
lo  be  asscrteii." 

The  owner  of  stock  certificates,  which  have  Ix'cn  fraudulently  sold 
or  pledged  by  one  holding  thern  as  trustee,  is  not  estopped  to  assert 
his  claim  thereto  by  his  ennduct  in  standing  hy  after  having  notified 
the  purchaser  or  pledgee  of  his  claim  and  demanded  the  certificates 
and  without  protest  allowing  the  purchaser  or  pledgee  to  pay  an 
asse^ment  on  the  stock," 


§  3838.  —  Liability  of  corporatiou.  AVhat  has  been  said  above  ap- 
plies to  the  corporation  itself  where  it  is  sought  to  hold  it  liable  for 
permitting  a  transfer  of  stock  by  a  trustee  in  violation  of  the  trust. 
If  the  corporation  has  actual  or  constructive  notice  that  the  stock  is 
held  in  trust,  it  becomes  its  duty  to  use  reasonable  diligence  to  ascer- 
tain whether  the  trustee  has  authority  to  transfer  the  stock  before 
permitting  the  transfer  to  be  made,  and  it  will  be  liable  to  the  cestui 
que  trust  if,  without  inquiry,  it  permits  a  transfer  in  violation  of  the 
terms  of  the  trust.**  The  legal  presumption  is  that  a  trustee  has  no 
power  to  sell  or  to  transfer  stock  held  by  him  in  his  fiduciary  eapaei- 


e^Shaw  V,  Spencer,  100  Mass.  3S2, 
07  Am.  Dm.  107,  1  Am.  Rep.  115. 

BSShaw  V.  Spencer,  100  Mass.  383, 
87  Am.  Bee.  107,  1  Am.  Rep.  115, 

sa  United  States.  Ocyser-Marion 
Gold-Min.  Co.  V.  Stark,  106  Fed.  55S, 
.-3  L.  R.  A.  684. 

CallfOTnlK.  Yming  v.  New  Standard 
CotKentrator  Co.,  148  Cal.  306,  83  Pae. 
28. 

MufUnd.  Baltimore  Trust  Co.  v. 
George's  Creek  Coal  &  Iron  Co.,  119 
Md.  31,  85  Atl.  949;  Marbury  v,  Ehlen, 
72  Mil.  216,  20  Am.  St.  Bep.  467,  19 
Atl.  64S;  Farmer)!'  &  Mechanics'  Bank 
V.  Wavman,  5  Gill  336. 

MaosaelluBettS.  Loring  v.  Saliaburj 
Mills,  125  Maas.   138. 

New  T(ffk.  8*e  Cooper  v.  Illinois 
Cent.  R.  Co.,  38  App.  Div.  22,  57  N. 
V.  Siipp.  925. 

North  CaroIliiA.  Cox  v.  First  Nat. 
Bank,  ll!i  N.  C.  302,  26  8.  E.  22. 

PennBylvaola.  Catlierwood  v.  Gunr- 
antPe  Trnat  &  S.nfe  Deposit  Co.,  2;)2 
Itt.  4m,  !)7   Atl,   703;   In  re  Bohlen's 


Estate,  75  Pa.  St.  304;  Bayard  v. 
Farmers'  &  Mei^hanica'  Bank,  52  Pa. 
St.  232. 

Bbode  Islaud.  Peek  r.  Providence 
Gas  Co.,  17  R.  I,  275,  15  L.  E.  A.  643, 
23  Atl.  907,  21  Atl.  543. 

Sontli  OnroUna.  Chapman  v.  City 
Council  of  Charleston,  28  S.  C.  373,  13 
Am.  St,  Rep.  681,  6  S.  E.  158;  Webb' 
V.  Granitevtlle  Mf(f,  Co.,  11  S.  C.  396, 
32  Am.  Hep,  479;  llagwood  v.  South- 
western Railroad  Bank,  5  S.  C,  379, 

A  corporation  which  transfers  on 
its  books  stock  registered  in  the  name 
of  a  person  as  trustee,  without  in- 
quiry for  the  cestui  que  trust,  or  as 
to  the  authority  of  the  trustee  to 
transfer,  cannot  escape  liability  to  the 
cestui  que  trust  by  setting  up  a  cus- 
tom among  brokers  lo  carry  in  their 
names  as  trustees  the  stock  of  third 
persons,  and  to  transfer  it  without  the 
la,tter'9  consent,  for  a  local  custom 
which  changes  the  obligations  of  the 
relation  of  two  parties  to  each  olher 
is  inoperative,  unless  known  and  as- 
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ty,"'  "and  the  fact  that  he  holds  it  as  trustee  is  a  warning  and  a  declar- 
ation Xo  all  the  world  that  he  is  without  the  power  of  disposition,  unless 
that  power  is  specifically  g^ven  by  the  instrument  creating  the  trust, 
or  by  the  assent  of  those  whom  he  represents. ' ' " 

In  a  leading  Massachusetts  case  it  was  said:  "When  the  holder  of 
a  certificate  of  shares  io  a  corporation  is  the  absolute  owner,  his  assign- 
ment and  delivery  thereof  will  pass  the  title  to  the  assignee ;  and  the 
latter,  upon  surrendering  the  former  certificate,  may  obtain  a  new  one 
in  his  own  name.  •  •  •  If  the  holder  appears  upon  the  face 
of  the  old  certificate  to  be  the  absolute  owner,  and  the  corporation  has 
no  notice  that  the  fact  is  otherwise,  it  may  safely  issue  a  new  certificate 
to  the  assignee,  which,  if  taken  in  good  faith  and  for  a  valuable 
consideration,  will  vest  a  perfect  title  in  him.  •  •  •  But,  for  the 
protection  of  the  rights  of  the  lawful  owner  of  the  shares,  the  cor- 


Bented  to  by  both.  Geyser-Marion 
Oold-Min.  Co.  v.  Stark,  108  Fed.  SSS, 
S3  L.  B.  A.  6S4. 

"Ordinary  diligence  and  not  auBpi- 
cioua  watchfulness  ia  the  measure  of 
duty  which  a  corporation  owes  to  its 
stockholders  in  such  cases."  Peck  v. 
Providence  Gas  Co.,  17  R.  I.  275,  15 
L.  B.  A.  64.1,  23  Atl.  967,  21  Atl.  543. 

S'Marbury  v,  Ehlcn,  72  Md.  206, 
20  Am.  St.  Bep.  467,  10  Atl.  648. 

"Trustees  have  no  authority  to  sell 
the  trust  property  unless  authorized 
by  the  instrument  creating  the  trust 
or  by  au  order  of  the  «ourt  of  equity. ' ' 
Coi  V.  First  Nat.  Bank,  IIB  N.  C.  302, 
26  8.  R  22. 

The  common  duty  of  a  trustee  is 
not  administration  or  sale,  but  cus- 
tody and  management.  He  may  have 
power  to  sell,  but  such  power  is  not 
necessarily  incident  to  his  trust.  Bay- 
ard V.  Farmers'  &  Mechanics'  Bank, 
52  Pa.  St.  232. 

"The  term  'trustee'  is  a  term  of 
adnunistration,  and  not  of  sale.  A 
trustee  ordinarily  holds  the  property 
intrusted  to  his  charge  to  collect  the 
rents,  issues,  divideniia,  or  profits 
thereof,  and  to  apply  tlieni  to  some 
Bpetifiod  use.  Brokers,  iiihninistr.itorH, 
and  exeiutora  frequciitlv  have  tliu  .st 
power   to  ilisposc  of  tlic   property  in- 

6445 


trusted  to  their  charge.  Trustees  com- 
monly have  no  audi  power.  Hence 
the  legal  presumption  is  that  a  trustee 
has  no  power  to  sell  or  convey  the 
property  which  he  holds  in  bis  fidu- 
ciary capacity."  Geyser-Maiion  Gold- 
Min.  Co.  V,  Stark,  106  Fed.  S58,  53 
L.  R.  A.  6S4. 

"There  being  no  presumption  of 
the  right  to  sell,  a  corporation  ought 
to  be  held  affected  with  notice  that  s 
trustee  is  probably  violating  his 
trust  when  be  attempts  to  soil  trust 
property,  ktionn  to  the  corporation  to 
bo  such,  without  the  production  of 
authority  for  making  the  transfer." 
Marbury  v.  ilhlen,  72  Md.  206,  20  Am. 
St.  Bep.  467,  19  Atl.  648,  quoted  in 
Cooper  V.  Illinois  Cent.  B.  Co.,  38  N. 
Y.  App.  Div.  SB,  57  N.  Y.  Supp.  925. 

The  Uniform  Stock  Transfer  Act, 
S  2,  provides  that  nothing  therein  shall 
be  construed. as  enlarging  the  powers 
of  a  trustee  to  make  a  valid  indorse- 
ment, delivery  or  power  of  attorney. 
This  act  is  in  force  in  Louisiana, 
Maryland,  Massachusetts,  Michigan, 
New  Jersey,  New  York,  Ohio,  Penn- 
syivania,  Rhode  Islam],  Wisconsin  and 

OSfJejser-Marion  Gold-Min.  Co.  v. 
.stiirk,  106  Pod.  .wS,  5.1  L.  R.  A.  684. 
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poration  is  bound  to  use  reasonable  care  in  tlie  issue  of  certificates. 
If  by  the  form  of  the  certificate  or  otherwise,  the  corporation  has 
notice  that  the  present  holder  is  not  the  absolute  owner,  but  holds 
the  shares  by  such  b  title  tJiat  he  may  not  have  authority  to  transfer 
them,  the  corporation  is  not  obliged,  without  evidence  of  such  author- 
ity, to  issue  a  certiticate  to  bis  assi^ee;  and  if,  without  making;  any 
inquiry,  it  does  issue  a  new  certificate,  and  the  nghtful  owner  is  in- 
jured by  its  negligent  and  wrongful  act,  the  corporation  is  liable  to 
him,  without  proof  of  fraud  or  collusion."** 

According  to  the  weight  of  authority  the  fact  that  stock  stands  on 
the  corporate  books  in  the  name  of  a  person  "as  trustee,"  or  that  the 
holder  is  described  as  a  "trustee"  in  the  certificate,  is  notice  to  the 
corporation  that  he  does  not  hold  the  shares  in  his  own  right,  and  is 
sufBcient  to  put  it  on  inquiry  as  to  his  authority  to  transfer  them.^ 

Where  shares  of  stock  stand  on  the  books  of  a  corporation  in  the 
name  of  a  decedent,  and  a  transfer  is  made  by  his  executors  to  another 
person  as  trustee,  the  corporation  is  chargeable  with  notice  of  the 
will,*'  and  is  required,  before  permitting  s  transfer  by  the  trustee,  to 
inform  itself  of  the  terms  of  the  will,  and  of  the  trust  upon  which  the 
executors  were  thereby  authorized  to  transfer  the  stock  to  the  trustee ; 
and  it  will  be  liable  if  it  permits  the  latter  to  transfer  the  stock  under 
circumstances  inconsistent  with  the  trust.** 

The  length  of  time  during  which  the  stock  stands  in  the  name  of 
the  trustee  in  such  a  case  is  altogether  immaterial,**  The  same  rule 
applies  where  the  transfer  is  made  to  a  third  person  by  an  executor 
who,  because  of  the  fact  that  the  duties  of  administration  have  been 
completed,  and  in  view  of  the  duties  remaining  to  be  performed  under 
the  will,  must  be  deemed  to  hold  the  stock  as  trustee  rather  than  as 
executor.**  Similarly  where  stock  bequeathed  in  trust  is  transferred 
by  executors  to  a  third  person  and  the  corporation,  demands  and 
receives  a  copy  of  the  will,  it  is  bound  by  the  terms  of  the  trust  as 
therein  set  forth,  and  must  see  that  the  same  are  not  violated  in 
making  the  transfer."    So,  too,  where  stock  standing  in  the  name  of 

American  Otis-Ldght  Co.,  85  Tenn.  683, 
4  Am.  St.  Bep.  786,  i  8.  W.  287. 

MMarbury  v.  Ehlen,  72  Md.  206, 
20  Am.  St.  Eep.  467,  19  Atl.  648. 

MPeek  V.  Providence  Oae  Co.,  17 
B.  I.  275,  15  L.  B.  A.  643,  23  Atl. 
!)e7,  21  Atl.  543. 

MLivezey  v.  Northern  Pae.  B.  E, 
157  Pa.  St.  75,  27   Atl.  379. 


ULorlng  T.  SaJisbDrr  Mills,  125 
Mass.  138. 

MSee  13839,  infra. 

•1  See  I  3841,  infra. 

MMarbarj  v.  Ehlen,  72  Ud.  206,  20 
Am.  St.  Bep.  467,  19  Atl.  648;  Stewart 
\:  Firemen's  Ins.  Co.  of  Baltimore,  S3 
Md.  564,  565.  See  alto  Hnghea  v. 
Drovers'  ft  Mechanics'  Nat.  Bank,  86 
Md.    418,    38    Atl    936;    Caalkins    v. 
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exectitors  is  transferred  by  them  to  another  person  aa  guardian,  the 
corporation  is  chargeable  with  notice  of  the  persons  represented  by  the 
guardian,  and  of  their  rights,  and  is  liable  if  it  permits  a  transfer 
in  violation  of  those  rights." 

If  a  certificate  of  stock  is  iasned  in  the  name  of  A.,  devisee  nnder 
the  will  of  a  certain  person,  deceased,  the  title  of  A.  remains  subject 
to  all  the  conditions  of  the  will  by  which  it  was  bequeathed  to  him, 
and  if  the  corporation  permits  him  to  surrender  the  stock,  and  issues 
in  lieu  thereof  a  certificate  to  him  or  to  another  person,  in  which  no 
mention  is  made  of  the  fact  that  the  stock  is  held  under  or  subject 
to  the  will,  it  will  be  answerable  to  any  person  injured  by  such  sur< 
render  and  reissue."  In  such  a  caae,  the  fact  that  the  corporation 
acted  under  advice  of  counsel  and  in  good  faith  is  no  defense." 

If  the  trustee  has  power  to  dispose  of  the  stock,  the  corporation  is 
nnder  no  obligation  to  see  to  the  application  of  the  purchase  money, 
and  cannot  be  held  responsible  because  the  trustee  misapplies  it,* 
at  least  unless  it  knows  or  has  reasonable  ground  for  believing  that 
he  intended  to  misapply  it,  or  by  the  very  act  of  making  the  transfer 
was  applying  it  in  violation  of  the  tenns  of  the  trust.^  If  he  has 
authority  to  sell  the  stock  but  not  to  pledge  it,  the  mere  fact  that  he 
transfers  it  to  a  national  hank  is  not  suflScient  to  charge  the  corpora- 
tion with  notice  that  the  transaction  is  a  pledge  and  not  a  sale,  even 
though  national  banks  have  no  power  to  purchase  shares  in  other  cor- 
porations." 

MWebb  V.  Oraoiteville  Mfg.  Co.,  11  ownership,  ae  far  aa  the  power  of  dia- 

S.  C.  396,  32  Am.  B«p.  479.  poBition    is    eoneerned.      Hughes    v. 

VTCaulkina  v.  American  Gas-Light  Drovers'  ft  Mechanics'  Nat.  Bank,  S6 

Co.,  83  Tenn.  683,  4  Am.  St.  Rep.  786,  Md.  418,  38  Atl.  936. 

4  8.  W.  287,  TOSee  Hughes  v.  Drovers'  A  Me- 

MCaulkins  v.  American  Oas-Light  chanics'  Nat.  Bank,  86  Md.  418,  38 

Co.,  85  Tenn.  683,  4  Am.  fit.  Bep.  786,  Atl.  936. 

4  B.  W.  287,  Tl  The  corporation  baa  the  right,  nn- 

WEnghes  v.  Drovera'  &  Mechanies'  der   such    circumstances,   to    presame 

Nat.  Bank,  86  Md.  418,  3S  Atl.  936.  that  the  transfers  hj  a  testamentary 

A  corporation  is  not  liable  for  per-  trustee  are   in   parsnance   of   the   an- 

mitting  tbe  transfer  on  its  books  of  thority  contained  in  the  will,  and  not 

stock  sold  by  one  to  whom  ft  has  been  in  fraud  thereof,  and  the  purchaser  of 

bequeathed  under  a  provision  in  the  the  stock  might  have  borrowed  money 

will  that  it  be  beld  "in  her  own  name  from  the  bank   and  might   have  di- 

to  use   the  interest   thereof  as  long  rected    that    the    transfer    be    made 

as  she  may  live,  and  at  her  death  to  directly  to  it  as  security  for  his  debt 

be    equally   divided   among   her    chil-  instead  of  to  himself.     Peck  v.  Provi- 

dren,"  as  this  proviaion  confers  upon  dence  Gas  Co.,  17  B.  I.  275,  15  L.  R. 

iiei   aU  the   right*   incident    to   full  A.  643,  23  Atl.  967,  21  Atl.  543. 
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To  render  the  corporation  liable  to  the  cestui  que  trust  in  any  ease 
it  must  have  had  either  actual  or  constructive  notice  of  the  breach 
of  trust  involved  in  the  transfer.™  And  it  must  also  appear  that 
its  act  in  recognizing  the  assignment  and  making  the  transfer  oper- 
ated to  aid  the  breach  of  trust  and  contributed  directly  to  the  loss 
of  the  stock  by  the  cestui  que  trust.  In  other  words,  the  negligence 
of  the  corporation  in  making  the  transfer  must  be  the  eflScient  and 
proximate  cause  of  such  loss.''*  So  it  has  been  held  that  the  cor- 
poration is  not  liable  if  the  transfer  on  the  books  does  not  affect  the 
rights  and  interests  of  the  cestui  que  trust  by  reason  of  the  fact 
that  the  purchaser  had  acquired  a  good  and  indefeasible  title  before 
such  transfer,  and  could  have  compelled  the  corporation  to  make  it.'* 

Statutes  in  some  states  give  persons  holding  stock  in  a  fiduciary 
capacity  power  to  sell  the  same  and  reinvest  the  proceeds  when  they 
deem  it  to  be  for  the  best  interests  of  the  trust  estate,  and  specifically 
provide  that  the  corporation  shall  not  be  liable  for  transferring  stock 
so  sold  upon  its  books  upon  the  order  of  such  beneficiary.™ 

§3839.  — Use  of  word  "tmstee"  as  notice.  According  to  the 
great  weight  of  authority,  the  fact  that  stock  stands  on  the  corporate 
books  in  the  name  of  a  person  "as  trustee,"  or  that  the  holder  is 
described  as  a  "  trustee ' '  in  the  certificate,  is  notice  "  both  to  the  eor- 

I'l  Smith  V.  Nashville  &  D.  B.  Co.,  eol<l  by  a  trustee  pnrBuant  to  a  judg- 

Ql   Tenn.  221,   18  S.  W.  546.  ment  authorising  hira  to  sell  and  Id- 

73  Smith   V.   Nashville  &   D.   B.  Co.,  vest    in   real   estate,    the   corporation 

91   Tenn.  221,  IS  S.  W.  546.  cannot  refuse  to  transfer  the  stock  on 

7*  This  ia  true  where  the  assign'  its  books  on  the  ground  that  it  maj' 
mcnt  passes  a  complete  equitable  and  become  liable  to  contingent  remain- 
legal  title  without  registration.  "If  dermen,  who  were  not  parties  to  the 
the  purchaser's  title  was  complete  action  in  which  the  judgment  was 
without  the  transfer,  then  it  cannot  rendered.  Thej  are  not  necessary 
be  the  efficient  proximate  cause  of  parties,  and  the  statute  protects  the 
the  loss.  Such  a  purchaser  could  com-  corporation.  Bank  of  Kentucky  v. 
pel  a  transfer  to  himself,  and  it  would  Winn,  110  Ky.  140,  61  3.  W,  32. 
be  the  gravest  injustice  to  hold  the  TStTnlUd  States.  Geyser- Mnrion 
corporation  responsible  when  its  re-  Gold-Min,  Co.  v.  Stark,  106  Fed.  558, 
fusal  would  subject   It   to  liability  to  U3  L.  R.  A.  6S4. 

the  purchaser  and  in  no  way  improve  Maryland.     Baltimore  Tn>st  Co.  v. 

the   caae    of    the    restui    que    trust."  Ceorge's  Creek  Coal  &  Iron  Co.,  119 

Smith   V,   Nashville   &   D.   K.   Co.,   31  Mil.     21,    85    Atl.    949;     Marbury    v. 

Tenn.  221,  IS  S.  W.  546.  Khlcn,   72   Md.   206,  20   Am.  St.   Rep. 

TBRaiik  of  Kentucky  v.  Winn,  110  467,  1!)  Atl.  C4.S. 

Ky.  140,  01  S.  \W.  :t2.  Hassacliusvtts.    Loring  v.  Salisbury 

Under  this  Bintutc,   where   stock   i 
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{■oration  and  to  pci-soiiK  who  purchase  sudi  »tock  from  the  trustee, 


Nev  York,  Sec  Cooper  v,  Ulinois 
('■cut.  K.  Co.,  38  App.  Div.  22,  57  N.  Y. 
Supp.   925. 

VtmiMrmaiA.  Catfaerwood  v.  Otiar- 
antee  Trust  &  Safe  Deposit  Co.,  252 
Pa.  466.  97  All.  703;  In  re  Bohlen's 
Estate,  75  Pa.  St.  304. 

South  OaroUiM.  Chapman  v.  City 
Council  of  Charleaton,  28  S.  C.  373,  13 
Am.  St.  Hep.  681,  6  S.  E.  158;  Webb 
y.  GranitevUle  Hfg.  Co.,  11  8.  C.  396, 
32  Am.  Rep.  479;  Magwood  v.  Soath- 
western  Railroad  Bank,  5  S.  C.  379. 

"The  word  'trustee'  means  some- 
thing-.  It  is  a  warning  and  declara- 
tion to  eveiy  one  who  reads  it  (1) 
that  the  person  so  named  is  not  the 
owner  of  the  property  to  which  it  re- 
lates; (2)  that  he  holds  it  for  the  nae 
and  benefit  of  another;  and  (3)  that 
he  bas  no  right  or  power  to  aell  or 
dispose  of  it  without  the  assent  of 
his  cestui  que  trust.  It  denies  the 
equitable  ownership  and  benefleial  in- 
terest of  the  party  to  whom  it  is  ap- 
plied, and  asserts  that  he  holds  it  in 
a  representative  eapacitj'.  It  signi- 
fies the  opposite  of  the  word  'owner,' 
and  means  that,  while  th?  party  ealled 
'trustee'  has  the  naked  legal  title, 
he  has  no  beneficial  right,  title,  or  in- 
terest in  the  property.  No  one  who 
should  read  in  stot^k  eertificates  or 
in  corporate  records  that  one  sbaje 
was  owned  by  Felix  J.  Stark,  while 
another  was  owned  by  Pelii  J.  Stark, 
trustee,  would  fail  to  understand  that 
be  held  the  former  for  himself,  and 
the  latter  for  another."  Geyser 
Marion  Gold-Min.  Co.  v.  Stark,  106 
Fed.  558,  63  L.  R.  A.  684. 

In  Albert  \.  Mayor  £  City  Conn- 
cil  o£  Baltimore,  2  Md.  159,  stock 
standing  in  the  name  of  certain  per- 
sona 88  executors  was  by  them  trans- 
ferred to  certain  other  persons  as 
trustees,  and  it  was  held  that  the 
mere  faei  that  they  were  designated 


as  trnatpos,  without  a  spwifieation  of 
the  trust,  or  designation  of  the  cestui 
que  trust,  could  not  possibly  give  the 
corporation  any  information,  that 
there  was  no  one  to  whom  he  could 
have  applied  for  information  but  to 
the  trustees  themselves,  that  a  ref- 
erence to  tho  will  would  have  given 
no  information  on  the  subject,  since 
the  stock  was  purchaied  by  the  execu- 
tors after  the  testator's  death,  and 
that  therefore  there  was  no  snob 
knowledge  or  neglect  of  duty  on  the 
part  of  the  corporation  as  would  ren- 
der it  liable  for  recognizing  aji  un- 
authorized transfer  by  the  trustees. 

In  Marbury  v.  Ehlcn,  72  Md.  208, 
20  Am,  St.  Rep.  4B7,  19  Atl-  64S,  it  is 
said  that  the  modern  doctrine  as  to 
what  constitutes  notice  in  such  cases 
is  much  broader  in  its  reach  than  that 
found  in  Albert's  case,  and  that  the 
latter  case  should  not  be  followed  in 
any  case  which  is  not  precisely  anal- 
ogous in  all  its  facts. 

In  Graffiin  v.  Robb,  84  Md.  451,  3S 
Atl.  971,  a  trustee  In  an  equity  case 
purchased  stock  in  a  municipal  cor- 
poration, the  certificatos  being  made 
out  in  his  name  as  trustee,  without 
designating  the  beneficiary.  Later  he 
sold  the  stock  to  the  corporation,  and 
misappropriated  the  proceeds.  A  sub- 
stituted trustee  sued  the  corporation 
for  malting  an  unauthorized  transfer, 
and  it  was  held  that  he  could  not  re- 
cover since  the  municipality  could  not' 
have  discovered  the  nature,  extent 
and  purposes  of  the  trust  by  a  sea- 
sonable and  reasonable  examination  of 
the  court  records.  In  the  course  of 
the  opinion  the  court  aays  that  it 
does  not  understand  that  the  ruling  in 
Albert's,  as  applicable  to  the  state  of 
facts  there  disclosed,  has  been  re- 
versed by  njiy  of  the  later  cases  on  tin; 
subject,  and  that  while  in  Mnrbury  v. 
Ehlcn  it  was  said  that  tho  rulo  in 
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or  take  it  from  >iiTii  as  collateral  860117117 ''^  that  he  does  not  hold 
the  shares  in  his  own  right,  and  is  sufScient  to  put  them  on  inquiry 
as  to  his  authority  to  transfer  them.  This  is  particularly  true  where 
the  corporation  or  the  transferee  has  notice  of  the  name  of  the  cestui 
que  trust,*"  as  where  the  cestui  que  trust  is  named  in  the  certiHcate 
or  on  the  corporate  books."    And  by  the  weight  of  authority,  the 


Albert 's  case  should  be  limited  to 
cases  precisely  analogous  in  all  its 
fa«tH,  the  case  at  bar  is  clearly  within 
the  rule  as  thus  limited,  since,  as  in 
the  Albert  case,  the  mere  designation 
of  tbe  certificate  holder  as  trustee 
without  the  reasonable  possibility  of 
getting  information  from  any  other 
reliable  source,  should  not  be  held  to 
impute  knowledge,  because  It  was 
knowledge  which  could  not  in  any  way 
required  by  Jaw  have  been,  obtained 
by  the  corporation. 

7TTIiilt«d  States.  See  Geyser- 
Marion  Qold-Min.  Co.  v.  etark,  106 
Fed.  558. 

AUhMii*.  Johnson  y.  Amberson, 
140  Ala.  342,  37  So.  273. 

HHyUnd.  Uarbury  t.  Ehlen,  72 
Md.  206,  20  Am.  St..  Rep.  4Q7,  19  Atl. 
648;  Stewart  v.  IMremeu'a  Ins.  Co.  of 
Baltimore,  53  Md.  564,  575. 

HuBKlitiaatts.  Blake  t.  Traders' 
Nat.  Bank,  145  Ubm.  13,  12  N.  E.  414; 
Loring  t.  Brodle,  134  Mass.  453;  Shaw 
V.  Spencer,  100  Mass.  382,  S7  Am.  Dec. 
107,  1  Am.  Eep.  115. 

Kow  ToA.  First  Nat.  Bank  of 
Pat«rBon  V.  National  Broadway  Bank, 
156  N.  T.  459,  42  L.  B.  A.  139,  51  N.  E. 
398,  afl'g  22  App.  Div.  24,  47  N.  T. 
Bupp.  880.  And  see  Budd  v.  Munroe, 
18  Hun  316. 

Where  the  certificates  and  transfers 
thereof  show  upon  their  face  that  the 
stock  is  held  in  trust,  knowledge  of 
that  fact  will  be  Imputed  to  one  to 
whom  they  are  pledged  as  collateral 
whether  he  reads  them  or  not.  Loring 
V.  Brodie,  134  Mass.  453. 

7*  Loring  V.  ealisbury  Mills,  125 
MawiaS. 


7»Unlt«d  StatML  Duncan  v.  Jaudon, 
15  Wall.  165,  21  L.  Ed.  142. 

Har^and.  Farmers'  ft  Mechanics' 
Bank  v.  Wayman,  5  Gill  336. 

MuMtchoaetta.  Loring  v.  Brodie, 
134  Mass.  453;  Loring  v.  Balisbury 
Mills,  125  Mass.  138;  Sbaw  v.  Speacer, 
100  Mass.  382. 

Now  Jeraey.  Oaston  v.  American 
Ezch.  Nat.  Bank,  29  N.  J.  Eq.  98. 

N«w  Toik.  See  Cooper  v.  Illinois 
Cent.  E.  Co.,  38  App.  Div.  22,  57  N.  Y. 
6upp.  925. 

FoDiujrlTanla.  Clemens  t.  Heck- 
scher,  185  Pa.  St.  476,  40  Atl.  60;  In  re 
Bohlen  's  Estate,  75  Pa.  St.  304. 

Sontli  OaioUnft.  Maywood  v.  South- 
western Railroad  Bank,  5  S.  C.  379. 

' '  Naming  the  person  for  whose 
benefit  the  stock  is  held  is  certainly 
a  declaration  of  the  trust."  Bayard 
V.  Farmers'  &  Mechanics'  Bank,  52 
Pa.  St.  232. 

Where  the  cestui  que  trust  is  named, 
the  transferee  is  chargeable  with  con- 
structive notice  of  everything  which, 
upon  inquiry,  he  could  have  ascer- 
tained from  the  cestui  que  trust.  Dun- 
can V.  Jaudon,  15  Wall.  (U.  S.)  165, 
21  L.  Ed.  142. 

See  also  Brewster  v.  Hartley,  37 
Cal.  15,  99  Am.  Dee.  237,  a  ease  in- 
volving the  right  of  a  person  to  whom 
a  certificate  was  issued  as  trustee  (or 
a  named  person  to  vote,  where  it  Is 
said  that  the  designation  of  such  per- 
son as  trustee  "was  sufficient  to  show 
that  he  did  not  hold  the  stock  in  his 
own  right,"  and  that,  as  the  corpora- 
tion was  one  of  the  parties  to  the 
contract    under    which    he    held   the 
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fact  that  the  cestui  que  trust  is  not  Darned  is  immaterial.'*  Mere 
lapse  of  time  after  failure  of  the  cestui  que  trust  to  appear  and  claim 
the  stock,  or  dividends  thereon,  will  not  raise  a  presumption  of  per- 
sonal ownership  in  the  person  named  in  the  certificate  as  trustee. 
Nor  will  the  fact  that  the  person  seeking  the  transfer  has  been  unable 
to  discover  the  cestui  que  trust.  The  entry  on  the  books  of  the  com- 
pany is  a  continuous  assertion  that  the  stock  is  not  the  private  prop- 
erty of  the  person  named  in  the  certificate  and  prevents  the  nmning 
of  the  statute  of  limitations.'^ 

Evidence  of  a  usage  among  brokers  to  buy  and  sell  in  the  market, 
and  without  inquiry,  stock  certificates  issued  in  the  name  of  a  person 
"as  trustee,"  and  by  him  assigned  in  blank,  is  not  admissible  to 
vary  the  established  rule."  Nor  is  the  rule  afl^ected  by  the  fact  that 
it  is  common  to  issue  certificates  of  stock  in  the  name  of  a  person 
as  trustee,  when  no  trust  actually  esists.  "The  rules  of  law  are  pre- 
sumed to  be  known  by  all  men;  and  they  must  govern  themselves 
accordingly.  The  law  holds  that  the  insertion  of  the  word  'trustee' 
after  the  name  of  a  stockholder  does  indicate  and  give  notice  of  a 
trust.  No  one  is  at  liberty  to  disregard  such  notice  and  to  abstain 
from  inquiry  for  the  reason  that  a  trust  is  frequently  simulated  or 
pretended  when  it  really  does  not  exist."" 

In  at  least  one  state,  however,  it  is  held  that  the  affixing  of  the 
word  "trustee"  to  the  name  of  the  shares  in  the  certificate  "does  not, 

stock,  its  officers  were  charged  with  How  York.  Firat  Nat.  Bank  of  Pat- 
notice  of  the  manner  in  which  he  held  eraon  v.  National  Broadmay  Bank,  150 
it.  N.  T.  450,  42  L.  R.  A.  13&,  51  N.  E. 

WtTulted     States.       Geyser-Marion  39S,  aff'g  22  App.  Div.  24,  47  N.  T. 

Gold-Min.  Co.  v.  6tark,  106  Fed.  553,  8upp.    SSO. 

53  L.  R.  A.  6S4.  Sontli  OmnMlBih     Webb  v.  Granite- 

AUbanu^  JobnsoQ  v.  Amberaon,  140  ville  Mfg.   Co.,  II   8.  C.  396,  32  Am. 

Ala.  342,  37  So.  273.  Kep.  479. 

tlMryUnd.     Baltimore  Trust  Co.  v.  ai Baltimore  Tmat  Co.  v.  George's 

George's  Creek  Caal  &  Iron   Co.,  119  Creek  Coal  A  Iron  Co.,  119  Md.  21,  8a 

Md.  21,  85  Atl.  949.    See  also  Tyson  v.  Atl.  949.     See  also  Tyaon  v.  George's 

George's  Creek  Coal  &  Iron  Co.,  115  Creek  Coal  &  Iron  Co.,  115  Md.  564,  81 

Md.  564,  81  Atl.  41.  Atl.  41. 

MasBMlmsetts.      Loring    v.    Brodie,  SB  Shaw  v.  Spencer,  100  Mass.  3512, 

134  Maas.  453;  Shaw  v.  Spencer,  100  97    Am.   Dec.    107,   1    Am.    Rep.    115. 

Mass.  382,  97  Am.  Dec.  107,  1  Am.  Rep.  And  see  Geyser-Marion  GoldMin.  Co. 

115.     See  also  Piaher  v.   Brown,   104  v.   Stark,   106  Fed,  558,   53   L.   E.  A, 

Mass.  259,' 6  Am.  Rep.  235.  634. 

N«w  Jnsar.     Gaston   v.  American  MShnw  v.  .Spencer,  100  Maas.  382, 

Eich.  Nat.  Bank,  29  fJ.  J.  Eq.  98.  97  Am.  Dec.  107,  1  Am.  Bep.  115. 
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in  and  of  itself,  impart  to  any  one  dealing  with  such  holder  notice 
that  he  is  not  the  owner  of  the  stock,  or,  at  least,  that  he  has  not 
authority  to  sell  or  hypothecate  it."**  And  it  has  also  been  held 
that  while  the  use  of  the  word  "trustee"  ia  sufficient  to  put  the 
purchaser  upon  inquiry,  be  cannot  be  held  liable  for  misconduct  on 
the  part  of  the  trustee,  in  the  absence  of  fraud  on  his  own  part,  if  he 
could  not  have  discovered  the  truth  by  a  reasonably  careful  investiga- 
tion of  the  records  or  other  proper  sources  of  information.** 

g  3840.  TTnnathOTized  or  fratidiUrat  transfers  by  ezecntars  or  ad- 
mimstrators — Rights  and  liabilities  of  tranrferees.  Persons  who 
purchase  shares  of  stock  from  an  executor,  with  actual  or  constructive 
notice  of  the  character  in  which  he  holds  the  title,  are  chargeable  with 
notice  of  the  contents  of  the  will  under  which  he  acquired  title,  and 
take  subject  to  any  restrictions  therein." 


•*  Northwestern  Portland  Cement 
Co.  V.  Atlantic  Portland  Cement  Co., 
—  Cal.  — ,  163  Pac.  47;  Thompson  v. 
Toland,  48  Cal.  99;  Brewster  v.  Sime, 
42  Cal.  139.  See  also  Fletcher  v.  Kid- 
der, 163  Cal.  769,  127  Pac.  73,  where 
this  rule  was  applied  in  a  suit  to 
establiah  an  alleged  trust. 

"If  it  ia  intended  that  the  so-called 
trustee  flhalt  not  hare  power  to  sell 
or  hypothecate  the  stock,  without  the 
express  consent  of  the  equitable  owner, 
it  is  an  easj  matter  to  limit  his 
authority  bj  apt  words  in  the  cer- 
tificate. In  the  absence  of  such  words, 
the  mere  addition  of  the  word  'trus- 
tee' after  the  name  will  not  have  the 
effect  to  limit  the  absolute  power  of 
disposition,  or  to  operate  as  construc- 
tive notice  of  any  secret  equities,  as 
against  persons  who,  in  good  faith, 
purchase  or  advance  money  on  the 
stock  without  notice.  Standing  alone, 
the  mere  fact  that  a  person  holding 
the  legal  title,  and  apparently  having 
the  right  of  disposition,  is  styled  trus- 
tee, raifles  no  implication  that  he  has 
no  authority  to  sell  or  hypothecate  the 
stock  in  the  usual  course  of  business. 
If  it  should  be  held  to  raise  a  pre- 
sumption that  someone  else  was  the 
ownef,     nevertheless     the     inference 


would  be,  that,  in  clothing  the  trus- 
tee with  the  legal  title,  he  had  in- 
vested him  with  authority  to  sell  and 
hypothecate  in  the  usual  course  of 
business."  Brewster  v.  Sime,  42  Cal. 
139. 

In  Northwestern  Portland  Cement 
Co.  V.  Atlantic  Portland  Cement  Co., 
supra,  it  is  said  that  the  previous  de- 
cisions to  this  effect  in  California 
must  be  considered  as  establishing  a 
rule  of  property,  on  the  faith  of 
which,  no  doubt,  many  transactions 
have  been  entered  into,  and  that 
therefore  a  change  of  decision  on  the 
subject  is  precluded  by  the  doctrine 
of  stare  decisis.  And  it  is  also  said 
that  it  is  doubtful,  in  view  of  the 
holding  in  Brewster  v.  Sime,  supra, 
whether  any  weight  at  all  can  be  at- 
tached to  the  form  of  the  certifieate, 
either  alone  or  in  connection  with 
other  facte. 

WGrafflin  v.  Robb,  84  Md.  451,  35 
Atl.  971.  See  also  Albert  v.  Mayor  t 
City  Council  of  Baltimore,  2  Md.  159, 
rev'g  on  other  grounds  1  Md.  Ch._407. 

MLowry  v.  Commercial  &  Farmers' 
Bank  of  Baltimore,  Taney  310,  Fed. 
Gas.  No.  8,581;  Stewart  v.  Firemen's 
Ins.  Co.  of  Baltimore,  53  Hd,  564; 
Albert  v.  Savings  Bank  of  Balti- 
6452 


d  by  Google 


Ch.56] 


Stock  and  Sioceholdebs 


[§3840 


Tbej  are  also  chargeable  with  notice  of  any  restrictions  upon  his 
power  to  dispose  of  the  shares  imposed  by  the  general  law,  and  can 
acquire  no  title  under  a  sale  and  transfer  in  violation  of  such  restric- 
tionH.  Thus,  where  a  statute  requires  executors  op  administrators  to 
sell  property  of  the  estate  at  public  auction,  unless  a  private  sale  is 
authorized  by  an  order  of  the  court,  a  private  sale  of  stock  by  an 
executor  or  administrator  without  an  order  of  the  court,  is  a  nullity, 
and  conveys  no  title,*' 

But  in  the  absence  of  any  restrictions  in  the  will  or  the  statute, 
the  power  of  an  executor  or  administrator  to  sell  the  stoct  for  the 
purpose  of  converting  the  same  into  money  to  pay  debts  or  dis- 
tribute the  same  to  legatees  is  absolute,  the  conversion  of  the  personal 
estate  into  money  being  within  the  ordinary  line  of  an  executor's 
or  administrator's  duty,  and  persons  who  purchase  from  him  in  good 
faith  acquire  a  good  title,  notwidistanding  breach  of  trust  or  eon- 
veraion  on  his  part,"  and  they  are  not  responsible  for  the  application 


more,     2     Ud. 


15B, 


Md.     Ch. 


407.  See  &1bo  Bobs  t.  Southweat- 
ern  B.  Co.,  53  Oa.  514;  Marburj 
V.  Ehlen,  72  Md.  206,  20  Am.  St.  Rep. 
467,  19  AtL  648;  MarHball's  Estate, 
13S  Pa.  8t.  285,  22  Atl.  24;  Caulkins 
V.  American  GaH-Liglit  Co.,  85  Tenc. 
683,  4  Am.  St.  Rep.  786,  4  S.  W.  287. 

•7  Nutting  V.  Thomason,  40  Oa.  34; 
Weyer  v.  Second  Nat.  Bank,  57  Ind. 
198. 

WLowry  v.  Commercial  &  Farmers' 
Bank  of  Baltimore,  Taney  310,  Fed, 
Ca«.  No.  8,581;  Weyer  v.  Second  Nat. 
Bank,  57  Ind.  198;  Cox  v.  First  Nat. 
Bank,  119  N.  C.  303,  28  S.  E.  22;  la  re 
Wood's  Appeal,  62  Pa.  St.  379,  37 
Ara.  Rep.  694.  See  also  Oottberg  v. 
United  States  Nat.  Bank,  26  Abb. 
N.  Cas.  (N.  Y.)  50, 13  N.  Y.  Supp.  841, 
aU'd  61  Hnn  (N.  Y.)  626,  16  N,  Y. 
Sopp.  45,  aff'd  131  N.  Y.  595,  30  N. 
E.  41,  whieh  waa  a  case  dealing  with 
an  ananthorizcd  pledge  of  legistered 
bonds. 

"Uere  knowledge  on  the  part  of 
a  parchaser  that  an  exeeator  or  ad- 
ministrator is  dealing  with  the  assets 
in  a  fidneiarj  capacity,  is  not  enough 
to  ruM  suspicion  or  ta  pot  the  puty 


on  inquiry,  for  the  reason  that  it  is 
their  primary  duty  to  dispose  of  the 
asBctH  and  settle  the  eEtate.  A  sale 
and  transfer  by  them  is  ordinarily 
in  the  line  of  their  duty."  Prall  v. 
Tilt,  28  N.  J.  Eq.  479,  aff'g  27  N.  J. 
Gq.  393. 

Stock  standing  in  the  name  of  a 
teafator  was  indorsed  in  blank  by  his 
executrix  to  certain  of  the  heirs,  to 
whom,  by  the  terms  of  the  will,  she. 
had  power  to  advance  certain  sums. 
They  pledged  the  stock  to  secure  a 
debt  of  a  firm  of  which  they  were  the 
members,  representing  to  the  pledgee 
that  the  stock  was  their  property  and 
had  been  acquired  by  them  on  aceount 
of  their  interest  in  the  estate.  The 
pledgee  knew  that  the  stock  bad  be- 
longed to  the  estate,  but  had  no 
knowledge,  actual  or  constructive, 
that  the  representation  was  untrue. 
It  was  held  that  his  rights  were  supe- 
rior to  those  of  the  residuary  legatees, 
although  the  transfer  by  the  executrix 
was  unauthorized.  Prall  v.  Tilt,  28  N. 
J.  Eq.  479,  afE'g  27  N.  J.  Eq.  393. 

Where  the  executor  has  power  to 
invest  the  funds  of  the  estate  in  safe 
stock,  1^  pnichaser  of  such  stock  from 
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of  the  purchase  money."  Similarly,  an  executor  has  power  to  borrow 
money  for  purposes  connected  with  the  discharge  of  his  duties,  and 
to  pledge  the  assets  of  the  estate  as  security,  and  where  he  represents 
that  he  is  borrowing  for  such  a  purpose,  and  the  loan  is  made  for  a 
purpose  apparently  proper,  the  title  of  the  pledgee  will  be  perfect 
even  if  the  executor  intended  a  fraud,  provided  the  pledgee  had  no 
knowledge,  actual  or  implied,  of  such  purpose.**  "But  this  rule 
applies  only  where  the  purchaser  relies  upon  the  authority  implied 
in  the  official  character  of  the  executor  and  deals  with  him  as  with 
one  exercising  a  power."  *'  "For  other  dealing,  where  the  purchaser 
relies  upon  the  representations  of  the  executor,  who  is  not  acting  in 
the  course  of  administration,  he  takes  the  chance."**  So  if  he  takes 
the  stock  for  other  than  the  general  purposes  of  the  trust,  or  such 
as  may  reasonably  be  supposed  to  be  within  its  scope,  or  in  any  man- 
ner contrary  to  the  duty  of  the  office  of  executor,  he  must  look  to 
the  executor's  authority  at  his  peril.**  Under  such  circumstances  he 
has  no  right  to  rely  upon  the  representations  of  the  executor,  and  can 
escape  responsibility  only  by  ascertaining  whether  there  are  debta 
or  other  obligations  of  the  estate,  and  seeing  to  it  that  the  money  paid 
is  applied  upon  them.** 

Persons  who  purchase  or  take  a  pledge  of  stock  from  an  executor 
or  administrator  with  actual  or  constructive  notice  that  he  is  dispos- 
ing of  the  stock  for  his  own  purposes,"  or  with  knowledge,  or  notice 


him  is  only  bound  to  inquire  as  to  bis 
authority  to  transfer  it,  and  is  not 
held  to  inquire  whether  the  transfer 
was  a  wise  one.  Boss  t.  Southwestern 
B.  Co.,  53  Oa.  514. 

■>  Goodwin  v.  American  Nat.  Bank, 
48  Conn.  550;  Moore  v,  American 
Loan  &  Trust  Co.,  115  N.  T.  65,  21  N. 
E,  681;  Leitch  v.  Wells,  48  N.  Y.  585; 
Cox  V,  First  Nat.  B&nk,  119  N.  C. 
302,  26  S.  E.  22. 

n  Goodwin  V.  American  Nat.  Bank, 
48  Conn.  550;  Carter  v.  Manufac- 
turers' Nat.  Bank,  71  Me.  448,  36  Am. 
Rep.  338. 

•I  Moore  v.  American  Loan  &  Trust 
Co.,  115  N.  Y.  63,  21  N.  E.  63L 

9*  Moore  v,  Anieriean  Loan  &  Trust 
Co.,  115  N.  Y.  65,  21  N.  E.   681. 

W  Moore  v.  American  Loan  &  Trust 
Co.,  115  N.  Y.  65,  21  N.  E.  681. 


M  Moore  v.  Ameriean  Loan  ft  Trust 
Co.,  115  N.  Y,  65,  21  N.  E.  681. 

WMalua.  Carter  v.  Manufacturers' 
Nat.  Bank,  71  Me.  443,  36  Am.  Sep. 
333. 

MassKllDMtts;  Shaw  v.  Spencer, 
100  Mass.  382,  97  Am.  Dec.  107,  1  Am. 
Rep.  115. 

New  York.  Field  v.  Sehieffelin,  7 
Johns.  Ch.  150,  It  Am.  Dec.  441. 

Petuuylvuila.  Marshall's  Estate, 
,138  ra.  St.  285,  22  Atl.  24;  Appeal  of 
Odd-Fellows'  Sav.  Bank,  123  Pa.  St. 
356,  16  Atl.  606;  In  re  Wood  'a  Appeal, 
92  Pa.  St.  3T9,  37  Am.  Rep.  694. 

Bhode  Island.  Davis  v.  National 
Eagle  Bank,  50  Atl.  530. 

A  pledgee  who  takes  with  actual  or 
congtructivo  notice  that  the  pledge  is 
a  breach  of  trust  on  the  part  of  the 
executor  holds  as  a  trustee  ex  male- 
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of  f^cts  which  fuFDifih  reasonalile  ground  for  believing,  that  he 
inten.d.s  to  misapply  the  purchase  money,  or  is  in  the  very  transaction 
■^Ppl.ying  it  to  his  own  use,"*  are  not  protected. 

-=^^  ^terson  holding  stock  in  a  fiduciary  capacity  has,  prima  facie, 
°**  ^*^S'lit  to  pledge  it  to  secure  a  debt  growing  out  of  an  independent 
trazi^^^itioQ  unconnected  with, the  trust;  and  whoever  takes  it  as 
8eeu.i-i-(;y  for  such  a  debt,  does  so  at  his  own  peril"  "  So  if  an  ex- 
^^'^totf  applies  stock  belonging  to  the  estate  in  payment  of  or  as 
®*^*^^*-*~i  "ty  for  his  own  debt,  or  sells  the  same  for  his  own  benefit,  to  the 
feno-s^i-X  ^ajgg  of  the  purchaser,  this  is  of  itself  a  circumstance  of  sus- 
Picn^;^::^  ^  which  should  put  a  person  taking  the  same  upon  inquiry  as  to 
'he  X^~sr-opriety  of  the  transaction."  Similarly,  if  persons  to  whom 
^n  ^sc^scutor  pledges  stock  to  secure  a  debt  of  some  of  the  remaintler- 
^ett  fcfc^ve  notice  of  the  character  in  which  he  holds  the  title,  it  is  their 
"to  inquire  as  to  his  right  to  make  the  pledge,  it  being  for  a 
•se  obviously  not  connected  with  the  trust,  and  if  they  fail  to 
.  they  cannot  claim  protection  as  against  the  other  remainder- 
>3i  the  ground  of  bona  fides  and  ignorance." 


>  •w^.nd  hence  cannot  acquire  title 
,  **»^^  stock  by  adverse  holding  nn- 
,*"***  ^»  statute  of  Itmitations,  at  least 
^^  **^  absence  of  actual  notice  to  the 
■  ^*^^    que  trust  of  such  adverse  hold- 

,c^~  ^Uarshall's   BsUte,   13S   Pa.  St. 

2i     ^S!Atl.24. 
g^         *--^^^rter    v.     Manufacturers'    Nat. 
8e^       ^  "  Me-  **^-  39  Am.  Bep.  338. 

5^^  ^^*-^- so  Qoodwiu  v,  American  Nat. 
,  Xj"  "■—  ■**  Conn.  550.  And  see  Gottberg 
sj^  ■*■  ^*  -«ed  States  Nat.  Bank,  131  N.  Y. 
82«*  ^  *^N.  E.  41,  aff'g  61  Hun  (N.  T.) 
(f^  "  i-^^  ^-  ^'  ^°PP'  *^'  2^  *'•''■  ^-  *^' 
wKi^^C^')  2°'  13  N.  Y.  Supp.  841,  and 
te»-^  -^*"  involved   a   transfer    of   regis- 

^.^^l^^fconds  by  an  eiei;utor. 
alt  >     -^^*"  a-all  V.  Tilt,  28  N.  J.  Eq.  479, 

^^^  ^7  N.  J.  Eq.  393. 

''***^!-*-.  eiecutor   transferred   stock   be- 

ovxt,  *"""-  g  to  the  eetato  to  a  legatee  with- 
le&_^.^^  ^lanBi deration,  and  to  enable  the 
l<»,>_^^  "^  ■«  to  use  it  as  security  for  a 
pv>^    ~  The  legatee  pledged  it  for  that 


such  portion  of  the  loan,  if  any,  aa 
came  into  the  bands  of  the  executor 
and  was  used  by  him  in  paying  the 
debts  of  the  estats,  and  also  that  the 
burden  of  showing  that  any  of  it 
was  so  used  was  on,  tho  pledgee.  ]!tIoore 
V.  American  Loan  &  Trust  Co.,  115 
N.  Y.  65,  21  N.  E.  681. 

M  Oomiscticnt.  See  Goodwin  v. 
American  Nat.  Bank,  48  Conn.  550. 

Ual&e.  Carter  v.  Manufacturers' 
Nat.  Bank,  71  He.  448,  3Q  Am.  Bep. 


100  Mass.  382,  97  Am.  Bee.  107,  1  Am. 
Bep.  115. 

Kortli  OuoUna.  See  Cox  v.  First 
Nat.  Bank,  119  N.  G.  302,  26  S.  E.  22. 

Peuurlvanla.  Marshall 'a  Estate, 
138  Pa.  St.  235,  22  Atl.  24;  Petrie  v. 
Clark,  11  Serg.  &  B.  377,  14  Am.  Dec. 
636. 


■*--»a 


VWt 


^«-:s 


■«  to  use 

The  legati 

3e   and   the    pledgee    took   witii 

«dge  of  the  facta.     It  was  held 

"^^he  stock  could  be  recovered  for 

*«n«St  of  the  estate,  upon  paying 
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Bfaode  Zalaad.  Davis  v.  National 
Eagle  Bank,  50  Atl.  530. 

T!nBla^l^^,  Walker  V.  Taylor,  4  L. 
T.  (N.  S.)  845. 

eeprall  V.  Hamil,  28  N.  J.  Eq.  66. 
In  this  case  a  transfer  in  blank  of 
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"Where  an  executor  indoraea  on  a  certificate  of  stock  an  assigmnent 
and  power  of  attorney  in  blank,  and  intrusts  it  to  another  for  the 
purpoae  of  having  the  eharea  registered  on  the  books  of  the  corpora- 
tion in  his  own  name  as  executor,  and  the  depositary  fraudulently 
sells  or  pledges  the  same,  the  purchaser  or  pledgee  acquires  no  title 
or  right  as  against  the  executor,  if  the  form  of  the  indorsement  is  such 
as  to  put  him  on  inquiry  as  to  the  authority  of  the  depositary.* 

"Where  a  transfer  of  stock  by  an  executor  as  such  to  himself  as  an 
individual  is  merely  voidable,  a  legatee  cannot  maintain  trover  against 
a  bona  fide  transferee  of  the  executor  as  an  individual,  since  the 
action  necessarily  goes  upon  the  ground  of  a  void  transfer* 

Bona  fide  purchasers  or  pledgees  who  have  no  notice,  actual  or 
constructive,  of  the  character  in  which  the  executor  holds  the  title  will 
be  protected.'  And  the  same  is  true  of  a  bona  fide  purchaser  of  stock 
from  one  who  purchases  it  at  a  void  administrator's  sale.* 

The  Uniform  Stock  Transfer  Act  provides  that  nothing  therein  shall 
be  construed  as  enlarging  the  powers  of  an  executor  or  administrator 
to  make  a  valid  indorsement,  assignment  or  power  of  attorney,' 

§3841.  — Liability  of  corporation.  "What  has  been  said  above  as 
to  the  duties  and  liabilities  of  persons  to  whom  stock  is  transferred 
by  executors  or  administrators,*  applies  also  to  the  corporation  when 
it  is  sought  to  hold  it  liable  for  registering  a  transfer  by  an  executor. 


stock  standing  in  the  name  of  the  tes- 
tator, purporting  to  have  been  made 
bj  the  executrix  in  her  official  capac- 
ity and  signed  bj  her  as  executrix, 
and  s  receipt  for  the  stock  signed  by 
the  pledgees,  which  certified  that  the 
executrix,  as  such,  bad  delivered  to 
the  pledgees  the  certificates  of  the 
stock,  which  it  stated  then  stood  in 
the  name  of  the  testator,  was  held  to 
conclusivelj  prove  that  the  pledgees 
knew,  at  the  time  of  the  transfer,  tbat 
the  stock  belonged  to  the  estate. 

1  Colonial  Bank  v.  Cady,  15  App. 
Caa.  267. 

tNoyes  v.  Woodruff,  —  Vt.  — ,  100 
Atl.  75.9. 

BLowry  V.  Commercial  &  Farmers' 
Bank,  Taney  310,  Fed.  Cas.  No.  8, 
681. 

*  Nutting   V.  Thomoson,  46  Ga_   34. 


Where  an  administrator  sold  stock 
belonging  to  the  estate  in  violation  of 
the  terms  of  the  order  of  sale,  and 


the    corpoi 
rates   and 

the  estate, 
purchase 


n  canceled  the  certifi- 
ed new  ones,  which  in 
ited  that  thej  were  is- 
of  those  belonging  to 
IBS  held  tbat  a  bona  fide 
of  the  new  certificates  was 
account  to  the  estate 


for  the  stock,  although  the  adminis- 
trator's sale  was  void.  Citizens'  St. 
By.  Co.  V.  Bobbins,  128  Ind.  449,  12 
L.  B.  A.  498,  25  Am.  St.  Bep.  445,  26 
N.  E.  116. 

E  See  section  2  of  the  act.  This  act 
is  in  force  in  Louisiana,  Maryland, 
Massachusetts,  Michigan,  New  Jersey, 
New  York,  Ohio,  Pennsylvania,  Bhodo 
Island,  Wisconsin  and  Alaska. 

8  See   S3840,  supra. 
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^'fwa  -t]3.«  fact  thftt  the  transfer  is  made  by  an  executor  as  such,  the 
™'Poi"a,-tion  is  chargeable  with  notice  that  there  is  a  will  and  with 
™owl^<ige  of  its  contents,  and  is  liable  if  it  permits  a  transfer  in 
eojitra-v^ntioa  of  its  terms.'  "And  especially  is  this  so  where  the 
'^'"Pa.tiy  has  taken  up  and  canceled  stock  standing  in  the  name  of 
the  tea-ta.tor,  and  issued  in  lieu  thereof  other  stock,  in  terms  referring 
OB  its  f  eice  to  such  will."  •  So  if  the  transfer  is  by  an  executor  to  a 
u  *'^^*  the  corporation  must,  at  its  peril,  see  that  the  provisions  of 
tue  "vwiXl  in  respect  to  the  stock  are  carried  out.'    For  example,  it  is 


.  ^^        — ,    Lowry  v.  Commer- 

'^    ^^armera' Bank,  Taney  310,  Fed. 


j[^   ——vuaa,    Marbury    v.   Ehlen,    7S 

(^^_  ^06,  ZO  Am.  St.  Rep.  «7,  19  AtL 

■^^^*  ^^'tewart  v.  T^iremen's  Ins.  Co.  of 

^*«tt«,re,  53  Md.  564. 

"^oytto  OaroUna.     Wooten    v.    Wil- 

^**^Ston  ft  W,  ft.  Co.,  128  N.  C.  119,  56 

^  ^-  A.  615,  38  S.  B.  298. 

^ttUiaylTUia.  See  Liveiey  t.  North- 
"n  Pae.  ft.  B.,  157  Pa.  St.  75,  27  Atl. 
379;  Bajard  v.  Farmers'  ft  Mechanics' 
Bank,  52  Pa.  St.  232. 


Knia  Itfand.  Peek  v.  Providenee 
6aa  Co.,  17  E.  I.  275,  15  L.  B.  A.  643, 
23  Atl.  967,  21  Atl.  543;  Pock  v.  Bank 
of  America,  16  B.  I.  710,  7  L.  B.  A. 
826,  19  Atl.  36S. 

South  OuoUiia.  Chapman  v.  Citj 
Council  of  Charleston,  2E  8.  C.  373,  13 
Am.   St.   Hep.   681,   6  8.   E.   15S. 

TwuMBBee.  Caulkins  v.  American 
Ou-Light  Co.,  85  Tenn.  683,  4  Am.  St 
Bop.  786,  4  S.  W.  287. 

"Knowledge  of  the  contents  of  a 
will  on  the  part  of  a  corporation  is 
presumed  by  law  from  its  knowledge 
that  there  is  a.  will,  upon  the  terms  of 
which  the  title  to  its  stock  is  made 
to  depend."  Caulkins  t.  American 
Oas-Light  Co.,  85  Tenn.  Q83,  4  Am.  St. 
Bep-  786,  4  8.  W.  287. 

Thia  is  espeeiatly  tme  where  the 
statute  requires  the  will  to  be  record- 
ed. Lowry  v.  Commercial  &  Fanners' 
Bank,  Taney  310,  Fed.  Cas.  No.  8,581. 

Where  stock  is  sold  by  executors 
to  a  third  petBon,  it  ia  the  right  and 
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doty  of  the  corporation  to  inquire  into 
the  right  of  th<>  execators  to  make 
the  sale.  Livazey  v.  Northern  Pac. 
R.   H.,   157   Pa.  St.  75,  27   Atl.  379. 

8  Caulkins  v.  American  Gas-Light 
Co.,  SS  Tenn.  683,  4  Am.  St  Bep.  786, 
4  S.  W.  S87. 

•  Wooten   T.   Wilmington  ft  W.  B. 
Co.,  12S  N.  C.  119,  56  L.  B.  A.  615,  38  > 
8.  E.  298. 

By  a  will  certain  shares  of  stock 
were  bequeathed  to  one  Bradley  in 
trust  for  one  Jewett  during  her  life 
and  upon  her  death  to  use  and  benefit 
of  such  of  hei  children  as  might 
survive  her.  This  stock  was  trans- 
ferred by  the  exeentors  on  the  corpo- 
rate books  "to  Bradley,  trustee  for 
Jewett."  Transfer  was  afterwards 
made  to  Jewett  individually  by  Brad- 
ley and  thereafter  the  identity  of  the 
stock  became  lost  by  successive  trans- 
fers. The  conrt  held  that  the  sorpo- 
rstion  must  be  held  to  have  obtained 
constructive  notice  of  the  contents 
of  the  will  by  the  attempt  to  transfer 
the  stock  by  the  executors,  and  that 
therefore  the  corporation  most  be 
deemed  liable  te  the  surviving  chil- 
dren for  value  of  the  stock  and  such 
dividends  as  accrued  after  the  death 
of  Jewett  Wooten  v.  Wilmington  ft 
W.  B.  Co.,  128  N.  0.  119,  56  L.  B.  A. 
615,  38  S.  E.  298.  It  was  further  )ield 
that  the  first  transfer  was  the  effee- 
tive  and  proximate  cause  of  the  loss, 
the  other  transfers  being  made  possi- 
ble by  it. 
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chargeable  with  knowledge  that  under  the  terms  of  the  will  the 
interest  of  the  legatee  will  be  terminated  on  his  death  without  issue, 
and  if  he  does  in  fact  die  without  issue  it  is  liable  to  the  remainder- 
man, if  it  has  permitted  a  transfer  of  the  stoek  in  derogation  of  his 
rights.*'  And  of  course  this  is  equally  true  where  it  has  actual 
knowledge  of  the  terms  of  the  will." 

If  the  transfer  is  made  by  an  administrator  of  the  person  in  whose 
name  the  stock  stands,  the  corporation  is  bound  to  inquire  as  to  his 
power  to  make  it,"  and  must  look  to  his  letters,  since  they  are  the 
source  of  his  authority.*'  If  the  transfer  is  made  simply  as  admin- 
istrator the  corporation  is  not  thereby  charged  with  notice  that  there 
is  a  will,"  although  the  contrary  would  be  true  of  a  transfer  as  ad- 
ipinistrator  cum  testamento  annexo.**  Nor  does  an  as.signment  to 
"the  heirs  and  distributees"  of  a  decedent  constitute  such  notice." 

The  corporation  is  also  chargeable  with  notice  of  restrictions  im- 
posed upon  the  powers  of  executors  and  administrators  by  the  gen- 
eral law."  So  where  the  statute  requires  sales  by  executors  or 
administrators  to  be  made  in  a  particular  manner,  as  at  public  auc- 
tion,*'  or  requires   an   order   of   court   authorizing   the   sale,*'   the 

U  Where  stock  was  bequeathed  to  a      by  the  executor,  tbe  corporatio 


{■ertain  person  wi 

ease  he  died  without  isBue,  and  was 
transferred  to  the  legatee  at  the  re- 
quest of  the  executor,  and  then  to  a 
third  person  at  thp  request  of  the  leg- 
alee,  and  thereafter  the  legatee  died 
without  issue,  the  corporation  was  held 
to  be  liable  in  damages  to  the  remain- 
derman. Baker  v.  Atlantic  Coast  Line 
R.  Co.,  —  N.  C.  — ,  S2  S.  E.  170. 

11  Where  stock  was  bequeathed  in 
trust  for  the  use  of  the  testator's 
daughter,  and,  upon  her  death 
without  issue,  to  his  living  chil- 
dren, and,  after  his  death,  the 
daughter  presented  the  certificate  to 
the  corporation  for  transfer,  being  in- 
dorsed by  the  executors  as  sold  and 
assigned  to  her  for  value  received,  and 
the  corporation,  with  actual  knowl- 
edge of  the  will,  issued  new  certificates 
to  the  daughter,  which  were  purchased 
by  the  president  of  the  corporation  a 
few  days  later,  it  was  held  that,  if 
there  was  not  an  actual  sale  for  va)ue 


liable  to  the  remainderman,  the  daugh- 
ter having  died  without  issue.  Cox 
V.  First  Nat.  Bank,  119  N.  C.  303,  26 
S.  E.  22. 

1«  Smith  V.  Nashville  &  D.  E.  Co., 
91  Tenn.  221,  18  8.  W.  546. 

li  Baker  v.  Atlantic  Coast  Line  R. 
Co.,  —  N.  C.  — ,  92  S.  B.  170.  See 
also  Bayard  v.  Farmers '  &  Mechanics ' 
Bank,  52  Pa.  St.  232. 

I*  Smith  V.  Nashville  ft  D.  E.  Co., 
91  -Teun.  221,  18  S.  W.  546. 

W  Smith  V.  Nasliville  &  D.  K.  Co., 
91  Tenn.  221,  18  8.  W.  546. 

W  Smith  V.  Nashville  &  D.  E,  Co.,  91 
Tenn.  221,  18  S.  W.  546. 

IT  Baker  v.  Atlantic  Coaat  Line  B. 
Co.,  —  N.  C.  — ,  92  S.  E.  170. 

KWeyer  v.  Second  Nat.  Bank,  57 
Ind.  198,  209. 

19  Baker  v.  Atlantic  Coast  Line  R. 
Co.,  —  N.  C.  — ,  92  S.  E.   170. 

Where  an  order  of  sale  is  required, 
the  corporation  is  bound  to  know,  not 
only  that  an  order  of  sale  has  been 
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^rpor^-tioE  13  chargeable  with  DOtiee  of  that  fact,  and,  at  its  peril, 
"lUst  sc?^    that  the  provisions  of  the  statute  have  been  complied  with. 
it  is      ^Iso  liable  if  it  recognizes  a  transfer  by  an  executor  after  he 
•las  be^xi  removed  from  office  by  an  order  of  court.** 

''*  "t^l-i^  absence  of  any  restrictions  in  the  will  or  the  statute,  an 
*^«;ut:oi-  or  administrator  has  authority  to  sell  or  pledge  the  personal 
^•^pex-t^^  of  his  decedent  for  the  purpose  of  paying  debts,  legacies 
t"^  tli^  expenses  of  administration,  and  therefore  the  conversion 
sto<it  standing  in  the  name  of  the  decedent  into  money  is  in  the 
'^^■'^^■I'y  line  of  his  duty.  And  it  follows  that  if  there  are  no  such 
.  '■^'■C'ti  ons,  the  corporation  may  safely  allow  a  transfer  by  him, 
tn.oxt.-t  incurring  any  liability  because  of  fraud  or  misapplication 
***s    I>art,  of  which  it  has  no  notice."*    "In  such  a  ease,  the  oflficer 

^^^*^«1  l>7  the  conrt,  but  also  that  the  Farmere'  &  Mechanics'  Bank,  52  Pa. 

t^^       ^a.»    been  made  in  eonformity  to  St.  232;  Williams  v.  Pennsylvania  B. 

g{      *«-i-nia  of  the  order.    So  if  the  order  Co.,   9   Phila.   298.     See   also    In    re 

t.^^**^*-*-*  requires  the  administrator  to  Wood  'a  Appeal,  92  Pa.  St.  379,  37  Am. 

\.\^   ^      Sood  and  auffleieat  security  for  Bep.  694. 

V^      ^"^irchaae  price   of   the  stock,  and  ~ 


'^V^*^ 


)  do  so,  the  corporation 
^  *«eable  with  notice  of  that  fact 
*  ia  liable  to  the  estate  if  it  caneeb 
vv  ^^''t'^'^ates  and  issues  new  ones  to 
^■ttO  purchaser.  Citizens'  St.  B.  Co.  v. 
bobbins,  128  Ind.  «9,  12  L.  B.  A.  498, 
^  Am.  St.  Bep.  443,  26  N.  E.  116. 

■0  Mobile  A  0.  B.  Co.  T.  Humphries 
(Miss.),  7  So.  522. 

ntTnited  Btfttes.  Lowry  v.  Com- 
mercial &  Farmers'  Bank,  Taney  310, 
Fed.  Cas.  No.  »,581. 

Haryland.  Albert  v.  Mayor  &  City 
Council  of  Baltimore,  2  Md.  159. 

MasBKlmaotU.  Crocker  v.  Old  Col- 
ony B.  Co.,  137  Hase.  417;  Hutchins  v. 
State  Bank,  12  Mete.  421. 

BfisslulppL  Myers  v.  Martinez,  95 
Mies.  104,  43  Bo.  291. 

KoFth  Oandlna.  Wooten  v.  Wil- 
mington te  W.  B.  Co.,  128  N.  C.  119,  56 
L.  B.  A.  615,  38  S.  E.  298;  Coi  v. 
First  Nat.  Bank,  119  N.  C.  302,  26  S. 
E.  22. 

Pennsrlvaiila,  Catherwood  t.  Guar- 
antee Trust  &  Safe  Deposit  Co.,  252 
Pa.  466,  97  Atl.  703;  In  re  Bohlcn'a 
Batate,    75    Pa.    St.    304;    Bayard    v. 


Smith  T.  Nashville  4  D. 
B.  Co.,  91  Tenn.  221,  18  S.  W.  546. 

The  rule  applicable  to  trustees  gener- 
ally "does  not  apply  "  *  *  to  the 
case  of  executors  and  administrators 
transferring  atock  standing  in  the 
name  of  a  decedent,  for  the  reason 
that  the  law  casts  upon  them  the  legal 
ownership  of  the  personal  property  of 
such  decedent.  It  is  their  duty  to  pay 
debts  and  make  distribution  among 
heirs  or  legatees.  To  do  so,  they  must 
convert  the  personalty  into  cash,  and 
a  transfer  of  stock,  therefore,  would 
be  in  due  course  of  administration.  It 
would  be  unreasonable  to  hold  that  a 
corporation  in  such  case  should  be  held 
to  inquire  whether  in  point  of  fact 
the  particular  stock  was  needed  for 
the  payment  of  debts  Or  legacies."  In 
re  Bohlen's  Estate,  75  Pa.  8t.  304, 
quoted  with  approval  in  Catherwood  v. 
Ouarantee  Trust  k  Safe  Deposit  Co., 
252  Pa.  466,  97  Atl.  703.  And  see  to 
the  same  effect  Bayard  v.  Farmers'  & 
Mechanics'  Bank,  52  Pa.  8t.  232;  WU- 
liams  V.  Pennsylvania  B.  Co.,  9  Phila. 
(Pa.)    29S. 

Although  the  corporation  has  knowl- 
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of  the  corporation,  whose  duty  it  is  to  supervise  the  transfer,  can 
have  no  means  of  ascertaining  whether  or  not  the  transfer  is  for  the 
purposes  named,  except  by  inquiry  of  the  executor  himself,  since, 
generally,  no  one  else  would  have  knowledge  of  the  condition  of 
the  estate,""  But  if  the  corporation,  at  the  time,  has  reasonable 
ground  for  believing  that  the  executor  intends  to  misapply  the  money 
received  by  him  for  the  stock,  or  is,  in  the  very  transaction,  applying 
it  to  his  own  private  use,  it  is  responsible  to  the  persons  injured 
thereby,  since  by  knowingly  permitting  the  transfer  under  such 
circumstances  it  enables  the  executor  to  commit  a  breach  of  his  trust, 
and  is  therefore  as  fully  liable  ae  if  it  bad  shared  in  the  profits  of  the 
transaction." 

"If  •  •  *  the  circumstances  attending  the  proposed  transfer 
show  that  it  is  not  in  the  ordinary  course  of  administration,  it  becomes 
the  duty  of  the  transfer  officer,  before  permitting  it,  to  inquire  into 
the  authority  of  the  executor  to  make  it.""  This  is  true,  for 
example,  where  the  transfer  is  made  after  the  expiration  of  the 
period  fixed  by  the  statute  within  which  the  debts  must  be  paid  and 
the  estate  settled,"  or  where  the  character  of  the  transfer  is  in  itself 


edge  of  the  contents  of  tbe  will,  and 
though  the  stock  ia  Bpeciflcallj  be- 
queathed by  the  will,  and  the  executor 
sells  it  with  Intent  to  convert  the 
proceeds  to  his  own  use,  the  corpora- 
tion ig  not  liable  unless  at  the  time 
of  the  transfer  it  has  reae enable 
ground  to  believe  that  the  executor 
intends  to  misapply  the  money,  or  is 
in  the  very  transaction  applying  it 
to  his  own  use.  Wooten  v.  Wilming- 
ton &  W.  B.  Co.,  128  N.  C.  119,  56 
L.  E.  A.  615,  38  S.  B.  298. 

In  making  a  transfer  pursuant  to  an 
assignment  by  an  administrator  with- 
out inquiry  the  corporation  merely 
assumes  the  risk  as  to  his  power  to 
dispose  of  the  stock,  and  if  he  has 
such  power  is  not  liable  because  such 
assignment  eonstitntes  a  breach  of 
tmst,  in  the  absence  of  circumstances 
calculated  to  excite  the  suspicions  of 
a  reasonably  prudent  man  that  a 
breach  of  trust  was  contemplated. 
Smith  V.  Bailroad,  91  Tenn.  221,  IS  8. 


B>Peck  v.  Bank  of  America,  16  B. 
I.  710,  7  L.  B.  A.  826,  19  Atl.  369. 

•>  Lowry  v.  Commercial  i  Fanners' 
Bank,  Taney  310,  Fed.  Caa.  No.  8,581; 
Albert  V.  Mayor  &  City  Council  of  Bal- 
timore, 2  Md.  159;  Wooten  v.  Wilming- 
ton 4  W.  R.  Co.,  128  N.  C.  119,  56 
L.  R.  A.  615,  38  S.  E.  298. 

In  Lowrj  v.  Commercial  &  Farmers' 
Bank,  Taney  310,  Fed.  Cas.  No.  8,581, 
it  was  held  that  the  fact  that  the  stock 
was  transferred  by  one  of  two  execu- 
tors only,  long  after  the  death  of  the 
testator,  who  left  a  large  estate,  and 
without  an  order  of  court,  was  suffi- 
cient to  put  the  transfer  officer  upon 
inquiry. 

Constructive  notice  to  the  transfer 
agent  is  notice  to  the  corporation,  and 
the  corporation  is  responsible  for  his 
act  in  making  the  transfer.  Lowry  v. 
Commercial  &  Farmers'  Bank,  Taney 
310,  Fed.  Cas.  No.  8,581. 

S*Peck  V.  Bank  of  America,  18  B. 
I.  710,  7  L.  B.  A.  S26,  19  Atl.  369. 

M Stewart  v.  Firemen's  Ins,  Co.  of 
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BuflScknt  to  give  the  company  notice  that  it  is  not  made  for  the  pur- 
pose of  paying  debts  or  legacies,  or  to  put  its  officers  upon  inquiry 
as  to  the  matter."  Even  under  such  cireomstancea,  however,  if  the 
will  aathorizes  the  executor  to  sell  such  part  of  the  estate  aa  he  deems 
necessary  or  advisable  for  the  security  of  the  same  and  to  reinvest 
the  proceeds  according  to  his  discretion,  the  corporation  is  josti&ed 
in  permitting  a  transfer  pursuant  to  "a  sale  by  him,  provided  nothing 
further  appears  to  put  it  upon  inquiry." 

The  Uniform  Stock  Transfer  Aet  provides  that  nothing  therein 
shall  be  constmed  as  enlai^ng  the  powers  of  an  executor  or  adminis- 
trator to  make  a  valid  indorsement,  assignment  or  power  of  at- 
torney," 

§3842.  Unauthorized  or  fraudulent  trauafen  by  goardiaaB. 
Where  stock  belonging  to  minors  stands  in  the  name  of  their 
goardian,  without  anything  to  indicate  that  he  holds  it  as  guardian, 
one  who  purchases  the  shares  from  him  in  good  faith  and  for  value, 
and  without  notice  of  the  guardianship,  is  entitled  to  hold  them  as 
against  the  wards.**  But  the  contrary  is  true  where  the  transferee 
has  notice  of  the  guardianship  or  notice  of  facts  sufficient  to  pat 
him  on  inquiry."    And  the  corporation  is  also  liable  to  the  wards  if 


Baltimore,  53  Md.  564;  Peek  v.  Prov- 
idence Qaa  Co.,  17  E.  I.  375, 15  L.  R.  A. 
643,  83  Atl.  M7,  21  Atl.  543;  Peek  v. 
Bank  of  America,  16  B.  I.  710,  7  L.  B. 
A.  S26,  19  Atl.  369. 

M  Where  the  transfer  b^  one  joint 
eiecDtor  is  made  to  hia  co-executor  in- 
dividaallj,  this  ii  BoCBcient  to  give. the 
corparattOD  notice  that  the  payment 
ijf  debts  is  not  the  purpose  of  the 
transfer,  or  ftt  least  to  put  it  upon  in- 
quiry, ainee  that  is  not  the  mode  which 
joint  executors  would  naturally  adopt 
to  effeetDate  lucb  a  purpose.  Stewart 
V.  Firemen's  Ins.  Co.  of  Baltimore, 
S3  Hd.  564. 

Where  the  transfer  is  made  to  the 
eiecntriz  iudividttally  for  the  purpose 
of  afiordiug  security  for  her  indorse- 
ment en  the  note  of  a  third  person, 
tti8  facts  are  sulEeient  to  put  the 
transfer  officer  of  the  eorporatioo  npon 
inquiry.  Peck  v.  Bank  of  America,  16 
E.  L  710,  7  L.  B.  A,  826,  19  Atl. 
369. 


As  to  the  liability  of  the  corpora- 
tion if  it  mskea  a  transfer  to  one  to 
whom  an  executor  baa  pledged  stock 
to  secure  hie  personal  debt,  or  to  a 
transferee  of  such  pledgee  Who  has 
knowledge  of  the  facts,  see  Davia  v. 
National  Eagle  Bank  (B.  I.),  SO  All. 
530. 

wPeck  V,  Providence  Oas  Co.,  IT 
B.  I.  275,  16  L.  B.  A.  643,  23  Atl. 
667,  21  Atl.  543. 

MSee  section  2  of  the  aet.  This  act 
is  in  force  in  Louisiana,  Maryland, 
MasBachusetta,  Michigan,  New  Jersey, 
New  York,  Ohio,  Pennsylvania,  Bhode 
Island,    Wisconsin    and    Alaska. 

» Atkinson  v.  Atkinaon,  8  AUen 
(Mass.)'  15. 

>0  Under  such  circumstances,  if  the 
guardian  aaaigns  the  eertiflcate  to  in- 
demnify the  assignee  as  surety  on  his 
bond,  hia  successor  may  procure  a 
transfer  of  the  stock  to  himself  aa 
gnardian.  Atkinson  v.  Atkinson,  S 
Allen  (Maas.)  IS, 
6461 
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it  permits  an  unauthorized  transfer  by  the  guardian  under  the  last 
named  circumstances.'^  But  where  the  ^ardian  has  power  to  sell 
and  transfer  the  stock,  the  corporation  has  no  right  to  prevent  a 
transfer  on  its  books,  and  cannot  be  held  liable  because  he  misap- 
propriates the  proceeds.^  Nor,  under  such  circumstances,  is  a  vendee 
or  pledgee  bound  to  inquire  into  the  guardian's  purpose  in  making 
the  transfer,  or  to  see  to  the  application  of  the  proceeds;  and  he 
will  take  a  good  title  even  though  the  transfer  ia  made  by  the 
guardian  as  security  for  or  in  payment  of  his  own  debt,  provided 
he  has  no  notice  of  that  fact,**  If,  however,  he  has  knowledge  of  the 
guardian's  unlawful  purpose,  he  will  lie  liable  to  account  to  the  ward 
for  the  value  of  the  stock,** 

If  the  stock  stands  on  the  hooka  in  the  name  of  the  ward  it  is 
tho  duty  of  the  corporation  to  inquire  aa  to  the  authority  of  the 
guardian  to  make  the  transfer  and  to  refuse  to  make  it  until  such 
authority  is  shown  to  exist,"  And  persons  who,  as  purchasers  or 
pledgees,  take  certificates  of  this  character  indorsed  in  blank  by  the 
guardian  are  put  upon  inquiry  as  to  the  rights  of  the  ward." 


81  Webb  V,  Qraniteville  Mfg.  Co., 
11  8,  C.  399.  32  Am.  Rep.  479. 

The  corporation  is  liable  to  the  ward 
where  it  transfers  the  stock  to  one  to 
whom  the  guardian  has  pledged  it  as 
security  for  his  personal  debt.  Kemp- 
ner  v.  Wallis,  2  Tei.  App.  Civ.  Cas 
(Willaon)   §584  et  seq. 

3S  Bank  of  Virginia  v.  Oraig,  6 
Leigh   (Va.)  309. 

S3  Bank  of  Ountersville  v.  United 
States  Fidelity  &  Guaranty  Co.,  — 
Ala.  — ,  75  So.  168.  See  also  Boss 
V.  Southwestern  R.  Co.,  53  Ga.  514. 

14  Bank  of  Gutitersvllle  v.  United 
States  Fidelity  &  Guaranty  Co.,  — 
Ala.  — ,  73  So.  168. 

"Although  the  pledgee  might  be 
charged  with  knowledge  of  an  unlaw- 
ful purpose  by  the  guardian,'  if  the 
debt  secured  is,  and  appears  to  be,  hie 
pre-eiisting  obligation,  yet,  if  the 
pledge  is  for  a  present  loan,  though  it 
be  given  to  secure  the  guardian's  per- 
sonal obligation,  and  although  he  omit 
to  designate  his  action  as  that  of  a 
guardian  eo  nomine,  the  pledgee  with- 


out knowledge  to  the  contrary  may  as- 
sume the  propriety  of  the  transaction, 
and  will  take  without  liability  to  ac- 
count as  for  a  devastavit,"  Bank  of 
Ountersville  v.  United  States  Fidelity 
ft  Guaranty  Co.,  —  Ala,  — ,  75  So.  168. 
M  Kempner  v.  Wallis,  2  Te».  App. 
Civ.  Cas,  (Willson)  £  5S4  et  aeq. 


MIf  certiEc 

ates 

issued  in 

the  name 

of  the  wards 

re  1 

ndorsed  in 

blank  by 

the  guardian, 

as 

uch,   and 

deposited 

with   a  bank, 

and 

the  cash 

er  of  the 

bank     embezzles 

:hem     and     pledges 

them   as   secu 

ity 

for   his 

wn    debt, 

there  is  notice  to  the  pledgees  on  the 
face  of  the  certificates  that  they  were 
trust  property  while  in  the  hands  of 
the  guardian,  and  they  are  put  upon 
inquiry  and  have  no  right  to  receive 
the  stock  aa  a  pledge  for  the  cashier's 
debt  without  at  least  having  informa- 
tion of  facta  which  would  warrant 
them  in  believing  that  the  ward's  in- 
terests bad  been  protected  in  the 
transaction  whereby  they  came  into 
the  cashier's  hands,  and  having  made 
no  inquiry,  they  acquire  no  title  as 
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If  the  certt&cate  expresses  on  its  face  that  the  person  to  wliom 
it  Is  issued  holds  it  bb  guardian  for  named  wards,  this  is  notiee  both 
to  the  corporation  and  to  any  one  dealing  with  the  stock  that  it  is  the 
property  of  the  wards.*^  And  the  same  is  true  even  where  the  wards 
are  not  named  in  the  certificate." 

If  the  guardian  cannot  legally  transfer  the  stock  without  an  order 
of  court,  the  corporation  is  charged  with  knowledge  of  that  fact, 
and  it  is  its  duty  to  refuse  to  make  a  transfer  upon  ita  books  until  such 
an  order  is  produced,  and  if  it  makes  a  transfer  without  such  an  order 
it  b  guilty  of  a  breach  of  trust  which  readers  it  Ualjle  to  the  ward.** 
If  an  order  of  court  is  necessary  and  such  an  order  is  made,  the 
transferee  is  chargeable  with  notice  of  its  contents  and  with  the  extent 
of  the  authority  thereby  conferred.** 

The  Uniform  Stock  Transfer  Act  provides  that  nothing  therein 
shall  be  construed  as  enlarging  the  powers  of  a  fiduciary  to  make  a 
valid  indorsement,  assignment  or  power  of  attorney." 

§  3843.  Kemedies  of  owner  against  corporatioiL  If  a  corporation 
recognizes  a  forged  or  unauthorized  assignment  of  a  certificate  of  stock 


RgaiDat  the  wafda.  O'Herron  v.  Orzy, 
168  Uaaa.  573,  40  L.  B.  A.  49S,  60 
Am.  St.  Eep.  411,  4T  N.  E.  429. 

)?AtkiiiBon  T.  Atkinaon,  8  Allen 
(Mau.)  15. 

>*  The  eorporatiou  ia  chargeable 
with  notice  of  the  guardianship  from 
the  certificate.  Webb  v.  Qraulteville 
Mfg.  Co.,  11  a.  0.  396,  32  Am.  Bep. 
479. 

Where  stock  atandlng  in  the  name 
of  certain  persons  as  ezeeutors  of  a 
named  person  is  by  them  transferred 
to  one  as  guardian,  the  corporation 
has  knowledge  Mt  the  sources  from 
which  it  may  obtain  information  as  to 
the  peraons  represented  hy  the  guar- 
dian, and  it  must  be  assumed  that  it 
either  had  full  knowledge  of  their 
names  or  improperly  neglected  to  in- 
form themselves  on  the  subject, 
Webb  V.  Oraniterille  Mfg.  Co., 
II  8.  C.  396,  32  Am.  Bep.  479. 
Ic  this  case  stock  standing  in 
the  name  of  executors  was  trans- 
ferred on  the  books  to  one  as  guard- 
ian and  a  new  certificate  issued  to  him 


as  guardian.  Ee  indorsed  It  in  blank 
and  placed  it  in  the  hands  of  his  coun- 
sel for  purposes  connected  with  the 
guardianship.  The  latter  hypothecated 
it  to  a  bank  for  money  loaned  for 
his  personal  use.  The  president  of  the 
corporation  and  another  purchased  the 
stock  from  the  bank.  It  was  held 
that  the  corporation  was  chargeable 
with  notice  of  the  breach  of  trust  and 
was  liable  for  making  a  transfer  to 
the   purchaser. 

MKempner  v.  Wallis,  2  Tex.  App. 
Civ.  Cas.   (WUlson)   |  5S4  et  acq. 

4a  An  order  authorizing  a  sale  of 
stock  for  purposes  of  reinvestment 
does  not  authorize  the  guardian  to 
hypothecate  the  stock,  and  if  he  does 
80  a  purchaser  from  the  pledgee  is 
chargeable  with  notice  of  bis  breach 
of  trust.  Webb  v.  OraniUville  Mfg. 
Co.,  11  8.  C.  396,  32  Am.  Bep.  479. 

41  See  section  2  of  the  act.  This 
act  is  in  force  in  Louisiana,  Maryland, 
Massachusetts,  Michigan,  New  Jersey, 
New  York,  Ohio,  Pennsylvania,  Bhode 
Island,  Wiseousin   and   Alaska. 


d  by  Google 


(3 


PbTVATB  CoEPOaATIONS 


[Ch.56 


and  power  of  attorney  to  transfer  the  same,  end  registers  the  transfer 
on  its  books,  or  if  it  registers  a  transfer  without  any  assignment  or 
authority  from  the  owner,  it  is  guilty  of  a  conversion  of  the  shares,  and 
the  registered  o^vner  may  maintain  an  action  against  it  for  dam- 
ages,** unless  he  is  estopped  to  assert  his  title,*"  Or  snch  an  action 
may  be  maintained  by  a  transferee  of  the  registered  owner,  after  he  has 
demanded  a  transfer  on  the  books  of  the  corporation,  and  been  re- 
fused,** 


mington   i  W.  R.  Co.,  128  N.  C.  119, 
56  L.  B.  A.  615,  3S  S.  E.  29S. 

PeiuuylvuilA.  Peansylvania  Co. 
for  Insurance  on  Lives  &  Granting 
Annuities  v.  Franklin  Tit€  Ins.  Co., 
181  Pa.  St.  40,  37  L.  K,  A.  780,  37 
Atl.  191;  Bayard  v.  Parmers'  &  Me- 
chanics' Bank  of  Philadelphia,  52  Pa. 


41  United  Statw.  First  Nat.  Bank 
of  South  Bend  v.  Lanier,  11  Wall.  369, 
20  h.  Ed.  172;  Geyser-Marion  Gold- 
Min.  Co.  V.  Stark,  106  Fed.  553. 

CaUfomia.  Herbert  Kraft  Co.  Bank 
V.  Bank  of  Orland,  133  Cal.  64,  65  Pac. 
143;  Tafft  v.  Presidio  &  F.  B.  Co.,  84 
Cal.  131,  11  L.  R.  A.  125,  18  Am.  8t. 
Rep.  166,  24  Pac.  436;  Quay  v,  Pre- 
sidio &  F.  B.  Co.,  82  Cal.  1,  22  Pac. 
925. 

miiLols.  Chicago  Ediaon  Co.  v.  Fay, 
164  111.  323,  45  N.  E.  534,  aft'g  62 
111.  App.  55.  See  Miller  v.  Doran, 
131  III.  App.  527,  aft'd  245  111.  200, 
91  N.  E.  1039. 

Indiana.  Vemon,  G.  £  R.  B.  Co.  v. 
Washington  Tp,  Docatur  Co.,  48  Ind. 
App.  309,  95  N.  E.  599. 

Louisiana.  Wood  house  v.  Crescent 
Hut  Ins.  Co.,  35  La.  Ann.  238,  241; 
Factors'  4  Traders'  Ins,  Co.  v.  Ma- 
rine Bry  Dock  &  Shipyard  Co.,  31  La, 
Ann.   149. 

UaryUnd.  Huglies  v.  Drovers'  & 
Mechanics'  Nat.  Bank,  86  Md.  418,  38 
Atl.  936;  Marbury  v.  Bhlen,  72  Md. 
206,  20  Am.  St.  Bep.  467,  19  Atl.  648. 

MlBBOuri.  Withers  v.  Lafayette 
County  Bank,  67  Mo.  App.  115. 

New  York.  Cashman  v.  Thayer 
Mfg.  Jewelry  Co.,  76  N.  T.  365,  32 
Am.  Bep.  315;  New  York  &  N.  H.  B. 
Co.  V.  Schuyler,  34  N.  Y.  30;  Pollock 
v.  National  Bank,  7  N.  T.  274,  57  Am. 
Dec.  520;  Cooper  v,  Illinois  Cent.  B. 
Co.,  38  App.  Div.  22,  57  N.  Y.  Supp. 
925;  emith  v.  American  Coal  Co.,  7 
Lans.  317. 

in>nlL    OUOUnft.      Wooten    V.    Wil- 


8t.  I 

TetUMBBM,  Caulking  t.  American 
Gas-Light  Co.,  85  -Tenn.  683,  4  Am. 
St.  Rep.  786,  4  8.  W.  287. 

TezM.  Baker  v.  WasBon,  59  Tex. 
140,  S3  Tex.  150;  Strange  v.  Houston 
ft  T.  Cent.  B.  Q>.,  53  Tex.  162. 

ITtalL  Rasmussen  v.  Sevier  Valley 
Canal  Co.,  40  Utah  371,  121  Pac.  741, 

Waabliigton.  Nagel  v.  Ham,  Years- 
ley  &  Byrie,  88  Wash.  99,  152  Pac. 
520. 

West  VirBlnlft.  ETee  La  Belle  Iron 
Works  V.  Quarter  Sav.  Bank,  74  W. 
Va.  569,  82  S.  E.  614. 

Wisconsin.  Caaper  t.  Kalt-Zimmers 
Mfg.  Co.,  159  Wis.  517,  150  N.  W. 
1101,  149  N.  W.  754. 

EngUud.  See  Harrisoa  t.  Pryse, 
Barnard  Ch.  324. 

As  to  the  quantum  of  proof  that  the 
stoek  was  stolen  required  in  an  action 
against  the  corporation  for  conver- 
sion, see  Cooper  v.  Spring  Valley 
Water  Co.,  IS  CaL  App,  17,  116  Pac. 
298. 

43  See  J  38S3,  infra. 

4*  See  Mahaney  t.  Walsh,  16  N.  T. 
App.  Div.  601,  44  N.  Y.  Supp.  969; 
Birdsall  v.  Davenport,  43  Hnn  (N, 
Y.)  552, 

And  see  i  3819,  supra. 
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Instead  of  sning  at  law  for  conTersion,  the  owner  of  stock  which  has 
been  transferred  by  the  corporation  on  its  books  under  a  forged  or 
onauthorized  assignment  and  power  of  attorney  may  maintain  a  suit 
in  equity  to  compel  the  corporation  to  replace  the  shares  on  its  books 
in  his  name,  and  issue'to  him  a  proper  certificate,  or,  in  the  alternative, 
to  recover  s  judgment  for  their  value."    And  it  has  been  held  that  it 


tfUnltad  BUtoa.  St.  Bomea  t. 
Leven  Bteam  Cotton  FrsH  Co.,  127 
U.  e.  614,  32  L.  Ed.  289;  WeBtern 
U.  Tel.  Co.  V.  Davenport,  97  U.  S.  369, 
24  L.  Bd.  1047;  Dewing  v.  Perdica- 
Ties,  S6  U.  e.  193,  24  L,  Ed.  634;  Wil- 
eoD  v.  Colorado  Min.  Co.,  £27  Fed.  721. 

OtUfonla.  ,  Herbert  Kraft  Co. 
Bank  v.  Bank  of  Orland,  133  Cal.  64, 
65  Pac.  143. 

OMiglak  Blakdell  v.  Bohr,  68  Oa. 
56. 

nUaolM,  Chicago  Edison  Co.  v. 
Fay,  104  HL  323,  45  N.  £.  534,  aff'g 
62  HI.  App.  55;  Doran  v.  MiUer,  124 
111.  App.  551,  151  lU.  App.  527,  aff'd 
245  rU.  200,  91  N.  E.  1039, 

TMIf"*.  Vernon,  Q.  ft  B.  B.  Oo,  v. 
Wuhington  Tp.  Decatnr  Co.,  4S  Ind. 
App.  309,  95  N.  E.  599. 

IionlslKia.  Leurej  v.  Bank  of  Ba- 
ton  Bouge,  131  La.  30,  Ann.  Cae. 
1913  E  1168,  58  So.  1022. 

MwTlaad'  Marbory  v.  Ehlen,  72 
Hd.  206,  20  Am.  St.  Bep.  467,  19  Ati. 
648;  Brown  y.  Howard  Fire  Ins.  Co., 
42  Ud.  384,  20  Am.  Bep.  90. 

MawwcrmeWtB.  Pratt  v.  Taunton 
Copper  Hfg.  Co.,  123  Uaas.  110,  25 
Am.  B«p.  37. 

Miftijipn  Walker  t.  Detroit  Tran- 
sit By.  Od.,  47  Uleh.  338,  11  N.  W. 
187. 

BUmooiL  Withers  v.  Lafayette 
County  Bank,  67  Mo.  App.  115. 

Now  York.  Brisbane  v.  Delaware, 
L.  ft  W.  B.  Co.,  94  N.  T.  S04;  Cush- 
non  V.  Thayer  Titg.  Jewelry  Co.,  7^ 
K.  7.  365,  32  Am.  Bep.  315;  We]l» 
V.  Smith,  7  Abb.  Pr.  261.  See  also 
Jennie  Clarkson  Home  for  Children  v. 
Chesapeake  ft  O.  B.  Co.,  41  I£i«e.  214,  demurrer 
6465 


83  N.  Y.  Supp.  913,  aB'd  92  App.  Wt. 
491,  87  N.  T.  Supp.  348,  182  N.  Y. 
508,  74  N.  E.  1118. 

Ohio.  Cleveland  ft  M.  B.  Co.  v. 
Bobbins,  35  Ohio  St.  483. 

OklaAoma.  Litchfield  t.  Henson 
Oil  Co.,  157  Pac.  137. 

FanniylvHillk  Pennsylvania  Co. 
for  Insurance  on  Lives  ft  Granting 
Annaities  v.  Franklin  Fire  Ins.  Co., 
181  Pa.  St.  40,  37  L,  B.  A.  780,  37 
Atl.  19L 

TanniBB.  Bead  v.  Cumberland 
Telegraph  ft  Telephone  Co.,  93  Tenn. 


.  WaBson,  59  Tex. 


Texas.     Baker  i 
140,  53  Tex.  150. 

Wert  Virginia.  Snyder  v.  Charles- 
ton ft  S.  Bridge  Co.,  65  W.  Va.  1,  131 
Am.  St.  Bep.  947,  63  S.  E,  61S. 

Wisconsin.  Casper  v,  Ealt-Zim- 
•mers  Mfg.  Co.,  159  Wis.  517,  150  N. 
W.  1101,  149  N.  W.  754. 

England.  Ashby  v.  Blaekwell,  Am- 
bler 503,  2  Eden  299;  Hildyard  t. 
South  Sea  Co.,  2  P.  Wms.  76. 

"The  owner  may  sue  in  tort  as  for 
a  conversion  but  he  is  not  compelled 
to  do  wo,  and  thereby  give  up  hia  po- 
sition aa  a  stockholder."  Miller  t. 
Doran,  151  HI.  App.  527,  afl'd  245 
III.  200,  91  N.  E.  1039. 

The  deeree  in  such  a  suit  properly 
directs  the  corporation  to  return  the 
stock  or  to  pay  its  value  on  the  day 
when  the  decree  ia  entered.  Miller 
V.  Doran,  151  111.  App.  527,  aff'd  246 
ni.  200,  91  N.  E.  1039. 

An  averment  of  the  par  value  of 

the  stock  in  such  a  suit  is  a  sufficient 

allegation  of  its  value  as  against  a 

the  par  value  of  stock 


d  by  Google 


§3843] 


Private  Corporations 


[Ch.56 


is  not  necessary  to  pray  for  alternative  relief  in  damages  under  aneh 
circnm stances,  where,  upon  the  facts  stated,  the  plaintiff  is  entitled 
to  equitable  relief.** 

According  to  the  weight  o£  authority,  when  a  corporation  recognizes 
and  registers  a  forged  or  unauthorized  transfer  of  stock,  and  refuses 
to  recognize  the  rights  of  the  trne  owner,  the  measure  of  damages  in 
an  action  by  the  latter  against  the  corporation  is  the  value  of  the  stock 
at  the  time  of  such  refusal,  with  interest  to  the  time  of  the  trial,*' 

The  true  owner  of  the  stock  is  also  entitled  to  recover  from  the  cor- 
poration all  dividends  which  have  accrued  thereon  since  the  wrongful 
transfer,  whether  it  has  paid  the  same  to  the  transferee  or  not.** 

Ordinarily  the  cause  of  action  for  damages  accrues  when  the  ill^al 
transfer  is  made,  and  the  statute  of  limitations  b^ins  to  run  at  that 
time.**  But  it  has  been  held  that  where  stock  is  transferred  on  the  books 
and  a  new  certificate  issued  without  a  surrender  of  the  original  cer- 
tificate, the  statute  of  limitations  does  not  commence  to  run  against 
the  holder  of  the  original  certificate  until  a  transfer  to  him  on  the 
corporate  books  is  refused  or  until  he  has  notice  that  the  stock  has 
been  transferred  to  other  parties.'"  And  as  in  other  cases  where  the 
owner  has  both  a  legal  and  an  equitable  remedy  for  the  same  wrong, 
the  statute  runs  upon  the  equitable  remedy  and  bars  that  when  it  has 
run  against  the  legal  remedy."  Where  stock  is  transferred  in  deroga- 
tion of  the  rights  of  a  remainderman,  his  right  of  action  against  the 
corporation  to  recover  the  stock,  or,  in  the  alternative,  its  value,  does 

Copper  Mfg.  Co.,  123  MasB.  110,  25 
Am.  Bop,  37. 

Wert  Virginia.  Snyder  v.  Gharles- 
ton  &  S.  Bridge  Co.,  65  W.  Va,  1,  131 
Am.  St.  Rep.  947,  63-  S.  E.  616. 

tB  Casper  v.  KaJt-ZimmerB  Mfg.  Co., 
159  Wis.  517.  150  N.  W.  1101,  149 
N.  W.  751. 

» Cleveland  &  M.  E.  Co.  v.  Kob- 
bias,  35  Ohio  St.  4S3. 

BlCaiper  v.  Ealt-Zimmers  Mfg.  Co.. 
159  Wis.  517,  150  N.  W.  1101,  149  N. 
W.  754. 

The  statatory  provision  that  a  cause 
of  action  for  fraud  shall  not  be 
deemed  to  accrue  until  (he  discover; 
of  the  fraud  relates  to  a  fraud  for 
which  the  aole  redress  ia  an  aftion  in 
equity.  Casper  v,  Kalt-Zimmera  Mfg. 
Co.,  Mil  Wis.  517,  150  N.  W.  1101, 
Prnlt    V.    Tnunton       149  N.  W.  754. 


is  prima  faele  its  actnal  value.  Ter- 
non,  G.  &  B.  B.  Co.  v.  Washington 
Tp.  Decatur  Co.,  48  Ind.  App.  309, 
85  N.  E.  599. 

« Vernon,  O.  &  E.  R.  Co.  v.  Wash- 
ington Tp.  Decatur  Co.,  48  Ind.  App, 
309,  95  N.  E.  599.  See  also  Snyder 
V.  Charleston  t>  S.  Bridge  Co.,  65 
W.  Va.  1,  J31  Am,  St.  Bep.  947,  63 
8.  E.  616. 

47  See  6  3449  et  seq.,  supra, 

4Snnlt0d  StatM.  Western  V.  Tel. 
Co-  v.  Davenport,  97  U.  8.  369,  24  L. 
Ed.  1047;  Wilson  v.  Colorado  Min, 
Co.,  227  Fed.  721. 

OaUfonilA.  Herbert  Kraft  Co. 
Bank  v.  Bank  of  Orland,  133  Cal.  64, 
6rt  Pac.  143. 

Georgia.  Blaisdell  v.  Bohr,  OS  On. 
56. 
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not  sccnie,  aod  the  statute  of  limitations  does  not  commence  to  run, 
until  the  happening  of  the  event  on  which  he  is  to  take.'" 

The  right  to  relief  in  equity  may  be  lost  by  laches." 

In  an  action  against  the  corporation  for  damages  for  an  nnauthor- 
ized  transfer  the  complaint  must  allege  facts  showing  a  violation  of 
a  legal  duty  by  the  defendant.  Mere  general  statements  by  way  of 
conclusion  that  the  transfer  was  made  wrongfully  and  without  author- 
ity are  insufficient.'*  "Where  the  corporation  alleges  that  the  person 
to  whom  the  transfer  was  made  is  the  true  owner  of  the  stock,  he 
should  be  made  a  party  before  proceeding  further,  in  order  that  the 
whole  matter  may  be  adjudicated  in  one  action  and  the  interests  of  all 
concerned  may  be  protected." 

If  the  shares  still  stand  on  the  books  of  the  corporation  in  the  name 
of  the  person  from  or  through  whom  the  plaintiff  acquired  title,  he 
may  sue  to  compel  the  corporation  to  transfer  the  same  to  him  on  its 
books,  and  to  issue  him  a  new  certificate,  making  the  claimant  under 
the  forged  or  unauthorized  transfer  a  party  defendant." 

If  the  stock  still  stands  in  the  name  of  the  true  owner  he  may  sue 
to  enjoin  the  corporation  from  registering  the  transfer." 

g  3844.  Liability  of  corpoiutton  to  holder  of  prior  equitable  title. 
Where  a  corporation  acts  in  good  faith  and  without  negligence  in 
allowing  a  transfer  by  one  who  appears  to  be  the  absolute  owner  of 
shares,  it  is  not  liable  to  one  having  a  mere  equitable  title  by  virtue 
of  a  prior  unregistered  transfer,  or  otherwise,  of  which  it  has  no 
notice."   But  it  is  liable  if  it  has  actual  notice  of  the  equitable  title,  or 

U  Baker  v.  Atlantic  Caut  Line  E.  STEe3TiolclB    v,    Tonzalin    Improvc- 

Co.,  —  N,  0.  — ,  92  S.  E.  170]  Wootea  ment  Co.,  62  Neb.  236,  87  N.  W.  24. 

V.  Wilmington  £  W.  R.  Co.,  128  N.  C.  M  Leurey  v.  Bank  of  Baton  Rouge, 

119,  56  L.  B.  A.  615,  3S  S.  £.  298.  131  La.  30,  Ann.  Cas.  1913  E  116K,  SN 

W  Snyder  t,  Charleston  &  8.  BrMge  So.    1022;    Loring   v.  Salisbury   Mills, 

Co.,   65  W.   Va.   1,   131  Am.  St.  Bep.  125  Mass.  13S;   Bhattack  v.  American 

947,  63  a.  E.  616.  Cement  Co.,   205  Pa.   197,  97  Am.  St. 

MRasmuMen   v.   Sevier   Valley   Ca-  Bep.  735,  54  Atl.  785. 

nal  Co.,  40  Utah  371,  121  Par.  741.  While  a  corporation  is  bound  to  pro- 

»•  Rasmussen   v.   Sevier   Valley   Ca-  tect    its    atoekholders    against    uuau- 

nal  Co.,  40  Utah  371,  121  Pae.  741.  thorized    tracHfers   by    requiring   sat- 

HEast    Birmingham     Land    Co.    v.  isfactory    evidence    of    authority    to 

Dennia,  SS  Ala.  S65,  2  L.  R.  A.  836,  7  transfer,   it   is   not   bound,   where   the 

Am.  St.  Rep.   73,  5  So.  317;   Barstow  power  to  transfer  appears,  to  inquire 

V.  SavagD   Min.   Co.,  64   Cal.   .^88,  49  whether  th*  transferrer  is  attempting 

Am.  Bep.  705,  1   Pae.  :)49;  Rasmussen  a  franil.     Hughes  v.  Drovers'  &  Me- 

V.   Sevier  Valley   Canal  Co.,  40  Utah  chanics'   Nat.   Bank,  86   Md.   418,   38 

371,  121  Pae.  741.  Atl.  936. 

6467 
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if  the  form  of  the  certificate  or  other  circumstaDces  are  sufficient  to  put 
it  upon  inqnirj-,'*  These  principles  apply  to  transfers  by  persons 
holding  the  title  to  shares  as  trustees,"  executors  '*  or  guardians," 

§  3845.  Liability  of  transfeiree  to  true  owner.  "When  certificates 
of  stock  have  been  .transferred  under  a  forged  assignment  and  power 
of  attorney,  or  when  they  have  been  lost  or  stolen,  without  negligence, 
after  having  been  indorsed  or  assigned  in  blank,  and  have  been  trans- 
ferred by  the  finder  or  thief,  the  true  owner  may  recover  the  certif- 
icate from  the  transferee  or  any  subsequent  transferee ;  or  he  may  join 
him  in  a  suit  against  the  corporation  to  compel  a  transfer  or  retransfer 
on  its  books,  according  to  the  circumstances.**  Or  he  may  maintain 
an  action  for  conversion  against  the  transferee  to  recover  the  value  of 
the  stock,  even  after  the  latter  has  sold  and  transferred  the  same  to 
another.'*  And  the  same  is  true  even  though  the  owner  has  been 
negligent  if  the  transferee  takes  with  knowledge  of  the  facts,  or  with 
notice  of  facts  sufficient  to  put  him  on  inquiry."  The  owner  may  also 
recover  from  the  transferee  any  dividends  received  by  him." 


The  title  of  a  minor  to  the  interest 
in  community  property  ioherited  by 
him  from  one  of  hia  parentB  is  a  lega.1 
and  not  a  mere  equitable  title.  Leu- 
rey  v.  Bank  of  Baton  Ronge,  131  ha. 
30,  Ann.  Cas.  1913  B  1168,  58  So. 
1023. 

WLoring  v,  Salisbury  Mills,  125 
MasB.  138;  Shaw  v.  Spencer,  100  Mass. 
382,  97  Am.  Dec  107,  1  Am.  Bep. 
115. 

«8ee  !383S,  supra. 

■ISee  S3841,  supra. 

6BSee  J3842,  aupra. 

ettnuted  Stat«B.  See  Dewing  v. 
Perdicaries,  96  U.  S.  193,  24  L.  Ed. 
654. 

Alabama.  East  Birmingham  Land 
Co.  V.  DeoniB,  85  Ala.  565,  2  L.  R.  A. 
838,  7  Am.  et.  Rep.  73.  5  So.  317. 

OallfomlB.  Bars  tow  v.  Savage 
Min.  Co.,  64  Cal.  388,  49  Am.  Bep. 
705,  1  Pac.  349. 

IiOulslana.  State  v.  Bank  of  Baton 
Bouge,  125  La,  138,  136  Am.  St.  Rep. 
332,  51  So.  95. 

Maryland.  Brown,  Lancaster  ft 
Co.  V.  Howard  Fire  Ins.  Co.,  42  Ma. 
384,  20  ijn.  Bep.  90. 


Kew  Toifc.    Wells  v.  emith,  7  Abb. 

Pr.  261. 

Englanfl.  Eildysrd  v.  South  Sea 
Co.,  2  P.  Wms.  76. 

«4  ijonislana.  State  v.  Bank  of 
Baton  Rouge,  125  La.  13S,  136  Am. 
6t.  Bep.  332,  51  So.  95. 

iSarfiand.  Merchants'  Nat.  Bank 
V.  WilRamB,  110  Md.  334,  72  At!.  1114; 
German  Sav.  Bank  of  Baltimore  City 
V.  Benshaw,  T8  Md.  475,  28  Atl.  281. 

Nevada.  Bercich  v.  Marye,  9  Nev. 
312. 

New  Tork.  Anderson  v.  Nicholas, 
28  N.  T.  600;  Beichard  v.  Button,  158 
App.  Div.  122,  142  N".  T,  Supp,  935, 
148  App.  Div.  813,  133  N.  Y.  Supp. 
44;  Kilmer  v.  Button,  131  App.  Div. 
625,  116  N.  Y.  Supp.  127. 

England.  Harrison  v,  Pryse,  Barn. 
Ch.  324;  Monk  v.  Graham,  8  Mod. 
9. 

M  Davis  V.  Finch,  236  Ted.  89.  See 
also  German  Sav.  Bank  of  Baltimore 
City  V.  Benshaw,  78  Md.  475,  28  Atl. 
281. 

See  also  {  3854,  infra. 

ee  Hildyard  v.  South  Sea  Co.,  2  P. 
Wms.  76, 
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The  forgoing  rules  apply  only  to  transferees  of  the  ori(piial  cer- 
tificate. If  the  corporation  issues  new  certificates  to  the  transferee, 
the  ori^al  owner  has  no  remedy  against  persons  who  purchase  them 
in  good  faith  and  for  value  even  though  the  first  transfer  was  unau- 
thorized or  forged." 

§3846.  IdabiUly  of  transforae  to  wrpantiotL  "When  a  person 
holding  a  certificate  of  stock  under  a  forged  or  unauthorized  transfer 
presents  the  same  to  the  corporation,  and  induces  it  to  register  the 
same,  and  issue  to  him  a  new  certificate,  he  impliedly  represents  that 
his  title  is  good,  and  the  transfer  genuine  or  authorized,  and  the 
corporation  may  maintain  an  action  against  him  for  any  damages 
which  it  may  sustain  by  reason  of  its  liability  to  the  true  owner.  And 
in  such  a  case,  the  fact  that  he  acted  in  good  faith,  and  in  the  belief 
that  the  transfer  of  the  original  certificate  was  genuine  or  authorized  is 
immaterial.^  ' '  If  one  buys  stock  and  takes  a  transfer, ' '  it  was  said  in  a 
Massachusetts  ease, ' '  and  presents  the  certificate  to  the  corporation  and 
demands  a  new  one,  he  thereby  impliedly  represents  that  he  is  entitled 
to  the  new  certificate.  He  demands  it  as  bis  right-,  this  implies  that 
he  is  the  owner  and  has  a  right  to  it.  The  corporation  has  the  right 
to  understand  him  as  asserting  this.  It  is  not  bound  to  question  or 
investigate  the  genuineness  of  the  transfer,  and  see  if  the  purchaser 
has  not  been  defrauded.  When  the  purchaser  presents  his  transfer 
and  certificate,  the  transfer  officer  naturally  understands  that  he  claims 
the  transfer  to  be  valid,  and  to  have  a  right  to  a  certificate ;  he  has 
the  right  to  act  as  if  this  had  been  said  in  terms.  And  if,  relying  upon 
such  tacit  and  implied  representations,  the  corporation  sufifers  a  loss, 
the  purchaser  who  misled  it  is  liable."  "  Even  if  the  corporation  has 
been  guilty  of  negligence  in  recognizing  the  transfer  as  genuine,  this 
does  not  preclude  it  as  against  the  transferee,  unless  its  negligence 
was  the  proximate  cause  of  the  transferee's  loss.™ 

If  the  new  certificate  which  the  corporation  has  been  induced  to 
issue  in  reliance  on  the  forged  or  unauthorized  transfer  is  still  in  the 
hands  of  the  person  who  procured  its  issuance,  or  is  in  the  hands  of 

*T£ee  I  384S,  infra.  Ab  to  the  ma&sure  of  damages  in 
H  Hambleton    v.    CentTal    Ohio    B.  each  a  case,  sea  Boston  £  A.  R.  Co. 
Co.,44Ud.551;  Brown.LancaeterACo.  v.  Richardaon,  135  Mass.  473. 
V.  Howard  Fire  Ins.  Co.,  42  Md.  384, 20  <»  Morton,  C.  J.,  in  Boston  *  A.  B. 
Am.  Rep.  90;  Boston  t  A.  B.  Co.  V.  Co.  v.  Richardson,  135  Mass.  473. 
Ricbardson,   135  Mass.   473;   Simm  v,  TOBrown,  Lancaster  ft  Co.  v.  How- 
Anglo-American  Tel.  Co.,  5  Q.  B.  D.  ard  Fire  Ins.  Co,  42  Ud.  3S4,  20  Am. 
188.    Contra,  Ashby  v.  Blackwell,  Am-  Rep.  90. 
bier  503,2  Bden  299. 
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a  transferee  from  him  who  does  not  occupy  the  position  of  a  bona  fide 
purchaser  for  value,  the  corporation  may  repudiate  the  certificate,  and 
maintain  a  suit  in  equity  to  compel  its  surrender,  or  to  cancel  it. 
Issuing  new  certificates  of  stock  on  the  faith  of  forged  powera  of 
transfer  on  the  back  of  the  original  certificates  creates  no  estoppel 
against  the  eorporation  in  favor  of  the  person  presenting  the  forged 
power,  and  obtaining  the  new  certificate." 

This  does  not  apply,  however,  where  the  certificate  has  passed  into 
the  hands  of  a  bona  fide  purchaser  for  value.  Where  a  corporation 
recognizes  and  registers  a  forged  or  unauthorized  transfer,  and  issues 
a  new  certificate,  although  it  may  act  in  the  most  perfect  good  faith, 
it  has  no  remedy  against  subsequent  bona  fide  purchasers  of  the  new 
certificate,  for  as  against  them -it  is  estopped  to  deny  the  validity  of 
the  certificate.  In  such  a  ease,  the  purchaser  does  not  claim  under 
the  ori^nal  certificate,  or  under  the  forged  or  unauthorized  transfer 
of  it,  but  claims  under  the  new  certificate  issued  by  the  corporation, 
and  the  corporation,  since  it  is  estopped  to  deny  the  validity  of  this 
certificate,  cannot  maintain  an  action  to  cancel  the  same." 

It  has  been  held  that  the  eorporation  cannot  hold  the  person  induc- 
ing the  transfer  liable  where  the  defect  in  the  transfer  is  patent." 


TiHambletoD  V.  CantTal  Ohio  R. 
Co.,  44  Md.  551;  Brown,  Lancaster  & 
Co.  V.  Howard  Pire  Ina,  Co.,  42  Md. 
3S4,  20  Am.  Bep.  90;  Houston  £  T. 
Cent.  E.  Co.  v.  Van  Alstyne,  58  Tei. 
436,  440;  Hildyard  v.  South  Sea  Co., 
2  P.  Wms,  76;  Simm  v.  Anglo- Ameri- 
can Tel.  Co.,  5  Q.  B.  Div.  IftS.  Contra, 
Ashby  V.  Blaokwell,  Ambler  503,  2 
Eden  299. 

n IiOulfllaiUk  Factors'  ft  Traders' 
Ins.  Co.  V.  Marine  Dry  Dock  &  Ship- 
yard Co.,  31  La.  Aiin.  149. 

HassacIiUB«tts.  Machinist's  Nat. 
Bank  v.  Field,  126  Mass.  345. 

MicMgao.  Mandlebaam  v.  North 
American  Min.  Co.,  4  Mich.  465. 

New  York.  New  York  A  N.  H.  B. 
Co.  V.  Schuyler,  34  N.  Y.  30. 

Engluid.  In  re  Bahia  &  S.  F.  By. 
Co.,  L.  B.  3  Q.  B.   584. 

Where  A.  presented  to  a  bank  a 
forged  power  of  attorney  to  transfer 
to  himself  shares  of  stock  standing  in 
the  name  of  another,  and  the  bank 
issued  a  new  certificate  to  him,  and 


he  delivered  the  same  to  B.  &a  collat' 

eral  security  for  his  indebtedness  to 
the  latter,  and  B.  presented  it  to  the 
bank  for  transfer  to  him  under  a 
power  of  attorney  from  A.,  and  the 
bank  issued  a.  certificate  to  him,  anil 
afterwards,  in  aid  of  its  claims 
against  A.,  purcha.sed  'bis  notes  from 
B.,  taking  a  transfer  of  the  stock  as 
collateral,  it  was  held  that  the  bank 
could  not  hold  B.  liable  on  account  of 
the  forgery,  of  which  he  was  igno- 
rant. Philadelphia  Nat.  Bank  v. 
Smith,   195   Pa.   St.    38,   45    Atl.    S55. 

If  the  corporation  isanes  a  new  cer- 
tificate to  the  purchaser  under  sueh 
circumstances,  it  cannot  compel  him 
to  surrender  the  same  even  though 
it  is  thereafter  compelled  to  issue  a 
new  certificate  to  the  original  owner 
and  as  a  result  has  more  atock  out- 
standing than  is  permitted  by  Ia.w. 
Machinist's  Nat.  Bank  v.  Field,  126 
Mass.  345. 

T>  As  where  a  gnardian  procures  a 
transfer    of    stack    standing    in    the 
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And  there  is  sc«ne  authority  to  the  effect  that  the  mere  presentation 
of  the  transfer,  without  more,  does  not  amount  to  a  representation 
that  it  ia  valid,  but  merely  that  it  is  valid  in  so  far  as  the  person  pre- 
senting it  knows,  and  that  if  such  person  acts  in  good  faith  and  with- 
out knowledge  of  its  invalidity  the  corporation  eannot  hold  him 
liable." 

§  3847.  Ijabilitf  of  oorporatioa  to  transferee.  A  person  who  is 
defrauded  by  a  forged  or  unauthorized  transfer  has  his  remedy,  of 
course,  against  the  transferrer.  He  also  has  a  right  of  action  against 
the  corporation  if  there  was  collusion  or  fraud  on  its  part,  but  not 
otherwise.  In  the  absence  of  any  fraud  or  collusion  on  the  part  of  a 
corporation,  the  mere  transfer  of  stock  by  it  on  its  books  to  a  pur- 
chaser by  direction  of  the  seller  does  not  make  the  company  liable  as 
a  guarantor  of  the  seller's  title  to  the  stock,""*  So  a  purchaser  or 
pledgee  of  a  certificate  of  stock  upon  which  an  assignment  by  the  true 
owner  has  been  forged,  and  who  has  surrendered  the  certificate  to  the 
company,  and  received  from  it  a  new  certificate  in  lieu  thereof,  has 
no  remedy  against  the  corporation  upon  the  true  owner's  recovering 
the  certificate  from  him.  The  corporation  incurs  no  liability  to  him 
by  reason  of  its  permitting  the  transfer  under  the  foi^d  assignment, 
for  it  ia  his  duty  to  see  that  the  transfer  is  genuine,''^  On  the  eon- 
name  of  his  ward,  but  fails  to  pre-  One  to  whom  a  corporation  has 
sent  an  order  of  court  authoriEiog  tranaferred  stock  on  its  books,  at  his 
the  traaafer,  which  is  necessary  to  its  request,  and  on  his  statement  that  be 
validity.  Kempoer  v.  Wallis,  3  Tei.  had  bought  and  paid  for  the  same, 
App.  Civ.  Gas.  (Willson)   |  584  et  seq.      cannot   aflerw&rds   assert,   as   against 

7*Eempner  v,  Wallis,  2  Tez.  App.  the  corporation,  that  he  purchased  the 
Civ.  Gas.  (Willson)  f  584  et  aeq.  Bee  stock  on  the  faith  of  the  transfer  on 
also  opinion  of  Judge  Llndley  in  Tele-  the  books.  Trimble  v.  WoUman,  supra. 
graph  Co.  v.  Spurling,  5  Q.  B.  D.  18S.  In   Moores   v.   Citizens'   Nat.   Bsnk 

n  Kntting  v:  Tbomason,  46  Qa.  34;  of  Piqua,  111  TJ.  S.  156,  28  L.  Ed.  385, 
Central  Railroad  &  Banking  Co.  v.  it  is  said  that  the  liability  of  the 
Ward,  37  Oa.  515.  corporation  to  the  person  to  whom  the 

'  nHambleton  v.  Central  Ohio  R.  Co.,  new  certificate  ia  issued  "is  a  ques- 
44  Md.  551;  Brown,  Lancaster  ft  Co.  tion  upon  which  there  appears  to 
V.  Howard  Fire  Ins.  Co.,  42  Md.  3S4,  have  been  a  diftermce  of  opinion  in 
80  Am,  Bep.  90;  Trimble  v.  Wollmao,  England.  According  to  the  decision 
71  Mo.   App.  487.  of    Lord     Northington    in    Ashby    v. 

But  where  a  new  certificate  is  is-  Blackwell,  2  Eden  299;  8.  C.  Ambler 
sued  to  the  transferee  of  a  forged  503;  it  would  seem  that  the  corpora- 
certificate,  and  the  transferee  parts  tion  would  be  liable.  According  to 
with  value  wholly  on  the  faith  of  the  the  decision  of  Sir  Joseph  Jckyll  in 
new  issue,  the  corporation  may  be  li-  Hildyard  v.  South  Bea  Company,  2  P, 
able  on  the  new  certidcate.  Trimble  Wms.  76,  and  the  Court  of  Appeal  in 
V.  Wollman,  71  Mo.  App.  467.  Simm    v.    Anglo-American    Telegraph 
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trarj'  he  is  lia1>le  to  the  corporation  for  breach  of  his  implied  repre- 
sentation that  hiB  title  is  good  and  that  the  transfer  is  genuine  and 
authorized."  But  the  corporation  miist  respond  in  damages  to  one 
who  in  good  faith  and  for  value  purchases  the  new  certificate  from 
the  person  to  whom  it  is  issued,  since  he  purchases  on  the  faith  of  the 
certificate." 

A  corporation  is  not  responsible  for  the  act  of  one  of  its  officers  in 
forging  an  assignment  of  the  stock  of  one  of  its  stockholders,  or  of 
the  act  of  another  of  its  officers  in  witnessing  such  forged  assignment, 
since  such  acts  are  not  within  the  scope,  of  their  employment." 

Where  a  certificate,  indorsed  in  blank  and  pledged  as  collateral  by 
the  owner,  is  stolen  and  transferred  by  an  employee  of  the  pledgee,  the 
transfer  agent  of  the  corporation,  to  whom  it  is  presented  for  transfer 
on  the  books,  is  not  liable,  either  in  contract  or  tort,  to  the  transferee 
for  refusal  to  return  the  certificate  to  him  or  to  issue  a  new  one  there- 
for." 

§3848.  BiglktB  and  lial^tiea  of  purchaser  of  new  cettiflcate.    "A 

purchaser  for  value  from  the  last  registered  stockholder  and  to  whom 
new  certificates  have  been  issued,  without  notice,  is  not  affected  by  the 
rights  of  holders  back  of  the  registry. "  '*  The  owner  of  shares  which 
have  been  transferred  by  the  corporation  on  its  books  under  a  foiled 
power  of  attorney  or  without  authority  has  no  right  of  action  against 
a  bona  fide  purchaser  of  the  shares  who  purchased,  not  the  original 
certificates,  but  a  new  certificate  issued  by  the  corporation."    And 


Company,  5  Q.  B.  D.  ISS,  it  would 
Heem  that  it  would  not,  becaoae  the 
holder  of  the  new  certificate  tahes  i 
not  on  the  faith  of  that  or  any  other 
certificate  of  the  corporation,  but  on 
the  faith  of  the  torged  power  of  at- 

TT  See   S  3S46,   nipra. 

II  See  f3S4a,  infra. 

» Second  Nat.  Bank  City  of  New 
York  V.  Curtiss,  2  N.  T.  App.  Div.  508, 
37  N.  T.  Snpp.  1028,  aff'J  153  N.  T. 
681,  4ft  N.  E.  1107. 

WBaratow    v.   City   Trast   Co.,   216      Fed.  Cas.  No.  8,581. 
Mass.   330,   103  N.  K   911.  Alabama.      Winter   v.    Montgomery 

•1  Winter  v.  MontKomery  Oas-Light      Gas-Light  Co.,  89  Ala.  544,  7  So.  773. 
Co.,  89  Ala.  544,  7  So.  773.  California.     Tafft  v.  Presidio  k  F. 

"The  porchascr   looks  to  the  genu-      B.  Co.,  S4  Cal.   131,  11   L.  B.  A.  125, 
ineneas  of  the  certificates,  and  the  in-      18  Am.  St.  Bep.  166,  24  Pac.  436. 
dieia  of  ownership  appearing  on  their         IiOnlsUiu.    State  v.  Bank  of  Baton 
6472 


face;  he  ia  withont  means  to  ascer- 
tain the  rights  of  his  vendor.  If  the 
purchaser  were  required  to  look  be- 
yond the  last  registry  oo  the  books 
of  tbe  corporation  to  aacertaiu 
whether  there  are  any  eqnitiM  or 
whether  the  stock  was  held  in  trust, 
facility  in  disposing  of  them  would 
b(i  greatly  obatnicted,  if  not  de- 
stroyed."  Winter  v.  Montgomery 
Gas-Light  Co.,  89  Ala.  544,  7  So.  773. 
••ITnlted  Statw.  Lowry  v.  Com- 
mercial &  Farmers'  Bank,  Taney  310, 
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""tee  -fclxe  issuance  by  the  corporation  of  the  certificate  is  a  declaration 

tile    ■^^orld  that  the  person  therein  named  is  the  owner  of  the  stock 

*^    for  by  the  eertifieate,"  such  a  purchaser  is  entitled  to  have  the 

"Poji-^-jiQ^  recognize  him  as  a  stockholder,'*  and  may  compel  it  to 

^^^^ar  the  stock  to  him  on  its  books  and  to  issue  a  new  certificate  to 


O-  S5  Lr.  138,  136  Am.  t 


^*>^~***«ylvwil*.         Westinghonae      v. 

^     ^**'**    N^*-   ^"'''''   ^^0   ^^   S'-   ^^*> 
"^^^'*^'*-    380;    Bayard   v.   FarmsTa'   & 
^  ^SS^^mica'  Bank,  52  Pa.  St.  232. 
^    ^^^»a.     Baker  v.  Waaaon,  53  Tei. 

"tj  ^9  Tex.  140. 
^^^^**Jl  See  Kimball  v.  Succesa  Min. 
^^«  Utah  78,  110  Pae.  872. 
^  **ere  a  peraon  in  whose  name 
^^*  ataiids  as  trurtee  transfers  it, 
V'l^'tioat  authority,  to  a  thiril  peraon 
vvho  Burrecdere  the  certificates  to  the 
eompauy  and  procures  new  ones  to  be 
iasaed  'to  biniaelf,  and  then  indorses 
them  to  tbe  tmatee  individaally  and 
delivers  them  to  bim,  and  the  tmatee 
then  pledges  ttiem,  the  pledgee  will 
be  protected  as  against  the  cestui  quo 
tmat.  Winter  v.  Montgomery  Qsa- 
Ugbt  Co.,  89  Ala.  544,  7  So.  773. 

Where  certificates  of  stock  were 
taken  without  the  owner's  knowledge, 
and,  with  a  forged  power  of  attor- 
ney, delivered  to  anctioneera  for  sate, 
and  they  sold  the  shares,  delivering  to 
the  purchaser  a  new  certificate  in 
their  own  came  issued  to  them  by 
the  corporation,  and  the  purchaaer 
presented  this  certificate  to  the  cor- 
poration, and.  received  a  new  ceftiQ- 
cats  in  hia  own  name,  it  was  held,  in 
a  suit  by  the  owner  of  the  original 
eertifieatea  againat  the  corporation 
nnd  the  purchaaer,  that  be  wm  entitled 
to  a  decree  against  the  corporation 
requiring  it  to  issue  to  him  a  new 
certificate,  and  for  dividends  on  the 
sbarea,  but  not  to  a  decree  against 


the  purchaser.  In  this  case  the  pur- 
chaser did  not  take  the  original  cer- 
tificates, but  took  the  new  certificstes 
issued  by  the  corporation  to  the  auc- 
tioneers, and  his  rights  against  the 
corporation  depended  upon  the  effect 
of  this  certificate,  which  could  only 
be  determined  In  a  suit  between  them. 
Tbe  question  was  one  with  which  the 
plaintiff  was  not  in  any  way  con- 
cerned. Pratt  V.  Taunton  Copper 
Mfg.  Co.,  123  Mass,  110,  25  Am.  Bep. 
37. 

Where  stock  indorsed  in  blank  is 
delivered  by  the  owner  to  a  broker  as 
collateral  aecurity,  and  the  broker 
Burrendera  the  certificate  to  the  cor- 
poration and  a  new  one  ia  issued  to 
bim  in  his  own  name,  which  be  pledges 
for  hia  own  debt  with  a  person  who 
has  no  knowledge  of  the  fact  that 
the  ownership  is  in  another,  the  pledg- 
ee's rights  are  superior  to  those  of 
the  true  owner.  Westinghouae  v.  Ger- 
man Nat.  Bank,  1S6  Pa.  St.  249,  46 
Ail.  380. 

asSee  {g3483,  3487,  supra. 

H  A  bona  fide  purchaser  of  the 
stock  for  value  to  whom  the  certifi- 
cate properly  indorsed  ia  delivered  is 
entitled  to  be  recognized  by  the  cor- 
poration as  the  owner  of  the  atock, 
and  cannot  be  required  aa  a.  condition 
precedent  to  auch  recognition  to  liti- 
gate hia  title  with  a  third  person  who 
claims  under  a  certificate  which  had 
previously  been  surrendered  and  can- 
celed, the  question  whether  the  can- 
cellation and  the  issuance  of  the  new 
certificate  were  authorized  being  one 
which  the  corporation  and  such  third 
person  must  settle  between  them- 
selves. State  V.  Bank  of  Baton  Bauge, 
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him,"  or  may  compel  it  to  respond  to  him  in  damages,"  especially 
where  tlie  certificate  is  absolutely  void  because  it  is  in  excess  of  the 
amount  of  stock  which  the  corporation  is  authorized  to  issue."  Nor, 
as  we  have  aeeu,  can  the  corporation  maintain  an  action  against  him 
to  cancel  the  certificate." 

Generally  the  foregoing  rules  apply  only  where  the  transferee  of  the 
new  certificates  is  a  bona  fide  purchaser  for  value."  ' '  The  corporatioii 
is  not  liable  to  any  one  taking  with  notice  of  the  forgery  in  the  trans- 
fer, or  of  any  other  fact  tending  to  show  that  the  new  certificate  has 
been  irregularly  is.sued,  unless  the  corporation  has  ratified,  or  received 
some  benefit  from,  the  transaction.""  And,  as  we  have  seen,  it  may 
repudiate  the  certificate  as  to  him,  and  may  maintain  a  suit  in  equity 
to  compel  its  surrender  or  to  cancel  it."  The  original  owner  has  a 
remedy  against  the  purchaser  for  damages  if  the  latter  takes  with 
notice  of  the  facts,"  or  where  the  new  certificates  are  issued  as  a  result 
of  a  fraudulent  combination  between  the  purchaser  and  the  corpora- 


125  La.  13S,  136  Am.  St.  B«p.  332,  51 
Ho.  05. 

M  Winter  v.  Montjcomery  Gas- 
Ught  Co.,  89  Ala.  544,  7  So.  773. 

MITnlted  States.  Moorea  v.  Citi- 
zenB'  Nat.  Bank  of  Piqua,  111  U.  S. 
156,  28  L.  Ed.  385. 

Colorada.  Supply  Ditch  Co.  v.  El- 
liott, 10  Colo.  327,  3  Am.  St.  Kep.  586, 
15  Fac.  691. 

Louisiana.  State  v.  New  Orleaos 
Cotton  Exchange,  114  La,  324,  33  So, 
204. 


islppL  People's  Bank  v.  La- 
mar County  Bank,  107  Miss.  852,  67 
So.  fl61,  66  So.  219. 

West  Virginia.  La  Belle  Iron 
Works  V.  Quarter  Sav.  Bank,  74  W. 
Va.  569,  82  S.  B.  614. 

"The  corporation  is  obliged,  if  not 
to  recognize  tbe  last  purchaser  aa  a 
stockholder  also,  at  least  to  reapond 
to  bim  in  damages  for  the  value  of 
the  stock,  becanae  he  has  taken  it  for 
value  without  notice  of  any  defect, 
and  on  the  faith  of  the  new  certifieato 
issued  by  the  corporation."  Moores 
V.  Citizens'  Nat.  Bank  of  Piqun,  111 
U.  S.  156,  2S  L.   E.I.  3S,1. 

87  See  S  34G7   et  seq.,  auprn. 
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•B  See  I  3346,  supra. 

MOne  who  accepts  stock  in  pay- 
ment of  a  debt  due  him  ia  a  pur- 
chaser for  value.  People's  Bank  v. 
Lamar  County  Bank,  107  Miss.  852, 
67  So.  961,   66  So.   219. 

M Moorea  v.  Citizens'  Nat.  Bank 
of  Piqua,  111  U.  S.  156,  2S  L.  Ed. 
385. 

«  See  S  3846,  supra. 

98  Baker  v.  Waason,  59  Tei.  140,  53 
Tex.  150. 

While  the  n  on  production  of  the 
original  certificate  by  the  purchaser 
is  not  necesaarily  fatal  to  his  title, 
the  fact  that  it  is  not  produced  may 
be  sufficient  to  put  bim  upon  inquiry 
aa  to  its  ownership.  Baker  v.  Was- 
son,  59  Tex.  140,  53  Tei.  150.  In 
this  ease  the  new  certificate  was  is- 
sued by  the  secretary  of  the  corpora- 
tion to  himself,  and  it  was  held  that 
the  nonproduction  of  the  original  cer- 
tificate was  sufficient  to  put  him  upon 
inquiry,  since  a  transfer  without  its 
production  was  in  violation  of  a  by- 
law of  which  he  could  not  be  prc- 
sunii'd  to  lie  ignorant,  in  view  of  his 
relationship   to  tho  company. 
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tion,  with  the  purpose  of  defeating  the  just  rights  of  the  true  owner 
and  imder  circumstances  which  would  make  the  corporation  liable.** 
Nor  is  the  person  to  whom  the  new  certificate  is  issued  relieved  from 
liability  under  such  circnmstances  by  reason  of  the  fact  that  he  was 
acting  as  agent  for  a  third  person.**  But  it  has  been  held  that  if  a 
corporation,  with  full  knowledge  that  a  certificate  of  stock  indorsed 
in  blank  has  been  lost  or  stolen,  and  after  having  been  notified  by  the 
owner  not  to  recognize  any  transfer  of  the  same,  recognizes  and  reg- 
isters a  transfer,  and  issues  a  new  certificate  to  the  transferee,  contrary 
to  such  instructions,  subsequent  purchasers  of  the  certificate,  even 
though  they  may  have  notice  of  the  circumstances  under  which  it  was 
issued,  have  a  right  to  rely  on  the  aet  of  the  corporation  in  issuing  it, 
and  to  assume  that  it  is  valid  and  binding,  and  that  such  a  purchaser 
may  recover  damages  from  the  corporation  if  it  refuses  to  register 
the  transfer  to  him.* 

§  3849.  Liability  of  person  seUing  stock  as  broker  or  agent.  It  is 
a  general  principle  that  a  person  who  acts  as  agent  in  selling  property 
for  one  who  has  no  title,  although  he  acts  in  good  faith,  is  guilty  of  a 
conversion,  "It  is  no  defense  to  an  action  of  trover  that  the  defendant 
acted  as  the  agent  of  another.  If  the  principal  is  a  wrongdoer,  the 
agent  is  a  wrongdoer  also.  A  person  is  guilty  of  a  conversion  who 
sells  the  property  of  another,  without  authority  from  the  owner,  not- 
withstanding he  acts  under  the  authority  of  one  claiming  to  be  the 

M  If  the  Becretary  of  the  company  Min.  Ca.,  4  Micb.  4S5.  In  ibis  caao 
cancels  stock  standing  on  the  books,  a  certificate  of  stock,  having  upon  it 
without  the  consent  of  the  owner,  and  a  blank  power  of  attorney  to  trans- 
iasaes  a  certificate  tberefor  to  him-  for  tbe  same,  having-  been  lost  or 
self,  through  which  the  stofk  passes  stolen,  the  corporation  was  notified 
into  the  hands  of  an  innocent  pur-  of  tbe  loss,  and  requested  not  to  make 
chaser,  he  is  liable  to  the  owner  for  any  transfer  on  ita  books.  It  in- 
bia  resulting  damage.  In  such  ease  structcd  the  loser  how  to  proceed  to 
the  owner  has  a  remedy  against  both  obtain  a  new  certificate  by  giving  a 
the  eorporation  and  the  porchaBer  for  bond  of  indemnity,  bat  he  neglected 
damages.  Nor  will  the  fact  that  he  to  do  so.  Four  months  afterwards 
niay  have  a  better  right  to  the  stock  the  certificate  was  bought  by  a  per- 
tban  the  purchaser  preclude  him  from  son  in  good  faith,  and  the  corpora- 
abandoning  his  right  to  it  and  suing  tion  transferred  the  stock  to  him  on 
for  damages  as  for  a  conversion.  its  books,  and  issued  to  him  a  new 
Baker  v.  Wasson,  59  Tex.  140,  53  Tex.  certificate,  which  he  afterwards  sold. 
150.  It  was  held  that,  although  the  pur- 

M  Baker  v.  Wasaon,  5fl  Tex.  140,  53  chaser    of    the    certificate    purchased 

Tei.  150.  with  noliee  of  alt  tbe  facta,  the  corpo- 

Mt  Mandlebanm   v.  North   American  ration     was     estopped     to    deny     bis 
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owner,  and  is  ignoraot  of  such  person's  want  of  title.""  It  follows 
that  a  stockbroker  or  other  agent,  who  sella  certificates  of  stock  received 
by  him  for  sale  from  one  who  has  stolen  them,  is  guilty  of  a  conver- 
sion of  the  stock,  and  liable  therefore  to  the  true  owner,  although  the 
thief  may  have  represented  himself  to"  be  the  owner,  and  the  broker 
or  agent  may  have  acted  in  good  faith,  and  may  have  paid  the  pro- 
ceeds over  to  the  thief."  But  a  broker  who  in  good  faith  sella  stock 
at  the  instance  of  a  person  other  than  the  true  owner  is  not  liable  to 
the  latter  where  the  circumstances  are  such  as  to  estop  such  owner 
from  asserting  title  as  against  the  purchaser." 

§3860.  Liability  of  bailee  for  convenioiL  If  a  bailee  sells  or 
pledges  the  property  intrusted  to  him,  without  authority,  or  if  he 
delivers  it  to  the  wrong  person,  he  is  liable  to  the  bailor  for  conver- 
sion ;  and  this  is  just  as  true  of  a  pledgee  or  other  bailee  of  a  certificate 
of  stock  as  a  bailee  of  any  other  property.**  The  fact  that  he  is  a 
gratuitous  bailee  is  immaterial,  A  gratuitous  bailee  of  stock  is  liable 
for  conversion  if,  without  authority  from  the  owner,  he  delivers  the 
certificate  to  the  ofBcera  of  the  corporation,  and  induces  them  to  cancel 
the  same  and  issue  a  new  certificate  to  another  person,  although  he  may 
have  acted  in  good  faith,  and  on  a  forged  transfer.^ 

§  3861.  Liability  of  vendor  for  convenion  after  sale.  A  seller  of 
shares  of  stock  may  be  guilty  of  a  conversion  after  the  sale,  and  liable 
therefor  to  the  purchaser.    So  where  the  holder  of  a  certificate  of  stock 


57  L.  Ed.  1241,  aff'g  32  App.  Cas.  (D. 
C.)  459. 

' '  The     principles     which     unaerlie 
equitable  estoppel  place  the  Iom  upon 
j placed    eonfldence   lioa 


ownership,   or  refuse   to   transfer   the 
stock  to  him. 

M  Kimball  t.  Billings,  55  Me.  14T, 
92  Am.  Dec.  5S1,  quoted  with  ap- 
proval  in    Swim    v.    Wilson,    90   Cal. 


i  L.  K.  A.  605,  25  Am.  St.  Bep.      made  the  wrong  possible. 


;  Bercich  w  Marye,  ir 


126, 

110,  27  Pac. 

Nev.  312. 

See  standard   works  on  agency. 

»7Swim  V.  Wilson,  90  Cal.  126,  13 
L.  B.  A.  605,  25  Am.  St.  Rep.  110,  27 
Pac.  33;  Bercich  v.  Marye,  9  Nov. 
312;  Jennie  Clarkson  Home  for  Chil- 
dren T.  Chesapeake  4  O.  B.  Co.,  41 
N.  T.  Misc.  214,  83  N.  T.  Supp.  913, 
aff'd  92  N.  T.  App.  Div.  491,  87  N. 
T.  Supp.  348,  182  N.  Y.  508,  74  N, 
E.  1118. 

Bl  National  Safe  Deposit,  Savings 
&  Trust  Co.  V.  Hibbs,  229  U.  S.  391, 
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National 


Safe  Deposit,  Savings  &  Trust  Co.  v. 
Hibbs,  229  U.  S.  391,  57  L.  Ed.  1241, 
alf'g  32  App.   Cas.   (D.  0.)   459. 

BBChew  V.  L«uchbeim,  80  Fed. 
GOO;  Eubbetl  v.  Blaody,  87  Hieh.  209, 
24  Am.  St.  Bep.  154,  49  N.  W.  502; 
Wright  V.  Bank  of  Metropolis,  110 
N.  T.  237,  1  L.  B.  A.  280,  6  Am.  St. 
Sep.  356,   18   N.  E.  79. 

See   standard  works   on    bailments. 

iHubbell  V.  Blandy,  87  Mich.  209, 
24   Am.  St.   Rep.  154,  49  N.  W.  502. 

See  standard  works  on  bailments. 
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transfeired  part  of  the  sliares  by  an  inBtnunent  in  writing,  and  after- 
wards, before  tbe  transfer  was  registered  on  the  books  of  the  corpor&- 
tion,  transferred  all  of  the  shares  to  another,  it  was  held  that  he  was 
guilty  of  a  conversion  of  the  shares  first  transferred.' 

g38S2.  Uabili^  <^  wftnauu.  One  who  aigns  an  asugnment  of 
stock  as  a  witness  thereby,  in  effect,  represents  that  the  purport«d 
assignor  signed  it,  or  acknowledged  the  signature  thereto  as  his  sig- 
nature, in  hia  presence,  and  that  he  thereupon  wrote  his  name  as 
witness  thereto  at  the  assignor's  request.  And  where  the  witness  signs 
at  the  instance  of  a  person  who  he  knows  is  not  the  assignor,  and 
knowing  that  the  assignment  ia  to  be  used  by  Buch  person  for  the 
porpoee  of  securing  a  loan,  lie  is  liable  in  an  action  for  deceit  to  a 
pers(»i  vrbo  takes  the  stock  as  security,  in  case  the  assignor's  signatarB 
is  forged.' 

"Where  a  rule  of  the  stock  exchange  provides  that  an  indorsement 
by  a  member  of  thd  exchange  on  a  certificate  is  considered  a  guaranty 
of  tlie  correctness  of  the  signature  of  the  party  in  whose  name  the 
stocks  stand,  a  broker  belonging  to  the  exchange  who  witnesses  a 
forged  power  of  attorney  to  transfer  stock  is  liable  to  the  corporation 
for  any  damages  which  it  sustains  by  reason  of  the  forgery,  although 
lie  acts  innocently  and  in  good  faith.* 

$3853.  Ettc^pel  of  true  owner  to  assert  title  Bfl  against  transferee 
— ^In  generaL  The  doctrine  that  a  bona  fide  purchaser  of  shares 
-under  a  forged  or  unauthorized  transfer  acquires  no  title  as  against 
the  true  owner  does  not  apply  where  the  circumstances  are  such  as  to 
estop  the  latter  from  asserting  his  title.  Such  an  estoppel  may  arise 
either  from  acts  or  from  negligence.  It  is  a  well-settled  principle  that, 
where  the  owner  of  property  clothes  another  with  apparent  title  to  the 
same,  or  apparent  authority  to  dispose  of  the  same,  he  will  be  estopped 
to  deny  such  apparent  title  or  authority  as  against  third  persons  deal- 
ing with  the  other  party  on  the  faith  thereof.  And  in  accordance  with 
this  principle,  it  has  repeatedly  been  held  that  the  owner  of  shares  is 

tUahaney  ^.  Walsh,  16  N.  T.  App.  87  N.  T.  Snpp.  102S,  aff'd  IBS  N.  T. 

IMv.  601,  U  N.  T.  Supp.  Wd.  681,  48  N.  E.  1107. 

8m  abo  13448,  aupra.  4  Jennie  GUfkaon  Home  for  CkU- 

As   to   the    eff«et    of   nnregistOTed  draa  v.  <%esapeake  &  O.  B.  Co.,  92 

transfers    u    agninst    purebaaera    or  N.  T.  App.  Div.  4B1,  87  N.  T.  Snpp. 

pledgees   from   tbo    apparent   owner,  S48,  aff 'g  41  N.  Y,  Miso.  S14,  83  N.  T. 

see  I  3815,  snprs.  Snpp.  913,  aff 'd  182  N.  Y.  508,  71  N. 

S  Second   Nat.   Bank   CSty   of   New  K  lllS  (irhera  tbla  role  was  applied 

York  r.  Cortise,  8  N.  Y.  App.  Div.  608,  to  a  transfer  of  bonds). 
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estopped  from  asserting  his  title  as  against  a  boDa  fide  purchaser  or 
pledgee  of  the  shares  from  one  whom  he  has  InteDtionally  or  through 
negligeoee  clothed  with  apparent  title  thereto,  or  with  appareot  au- 
thority to  transfer  the  same.  In  the  case  of  stock,  the  estoppel  gen- 
erally arises  from  the  fact  that  the  owner  has  delivered  his  certificate 
to  a  third  person,  together  with  an  assignment  and  power  of  attorney 
to  transfer  the  same  on  the  corporate  books  executed  in  blank."    "It 


E  United  SUtes.  National  Safe  De- 
posit, Savings  &  Trust  Co.  v.  Hibbs, 
229  U.  a.  391,  57  L.  Ed.  1241,  afl'g 
32  App.  Cas.  (D.  C.)  459.  See  also 
Cowdrey  v.  Vandenburgh,  101  U.  S. 
572,  25  L.  Ed.  923;  National  City 
Bank  of  Chicago  v.  Wagner,  216  Fed. 
473;  Wolf  V.  American  Trust  *  Sav- 
ings Bank,  214  Fed.  781;  O'Neil  v. 
Wolcott  Mia.  Co.,  174  Fed.  527,  27 
L.  B.  A.  (N.  S.)  200;  Elliott  v.  E. 
C.  Miller  ft  Co.,  158  Fed.  868. 

AUlMmft.  Nelaon  v.  Owen,  113 
Ala.  372,  21  So.  75. 

Oalifomla.  Northwestern  Portland 
Cement  Co.  v,  Atlantic  Portland  Ce- 
ment Co.,  163  Pac.  4T;  Btittan 
Oakland  Bank  of  Savings,  124  Cal. 
E83,  71  Am.  Bt,  Rep.  58,  57  Pae.  84; 
Baretow  v.  Savage  Mia.  Co.,  64  Cal 
388,  49  Am.  Rep.  705,  1  Pac.  349 
Winter  v.  Belmont  Min.  Co.,  53  Cal. 
428;  Brewster  v.  Sime,  42  Cal.  139 
Morgrage  v.  National  Bank  of  Call- 
fornia,  24  Cal.  App.  103,  140  Pac.  300, 

Colorado.  O'Mara  v,  Newcomb,  38 
Colo.  275,  88  Pac.  167;  Supply  Ditch 
Co.  V.  Elliott,  10  Colo.  327,  3  Am.  St. 
Rep.  586,  15  Pac.  691. 

District  of  CMumbla.  National 
Safe  Deposit,  Savings  &  Trust  Co. 
V.  Hibbs,  32  App.  Oas.  459,  afF'd  229 
U.  8.  391,  57  L.  Ed.  1241;  NaUonal 
Safe  Deposit,  Savings  &  Tmst  Co.  v. 
Gray,  12  App.  Cas.  276. 

minob.  McCarthy  v,  Crawford, 
238  111.  38,  86  N.  B.  750;  Otia  v. 
Gardner,  105  Dl.  436. 

lowft.  Mudge  V.  Railway  Hul 
Equipment  Co.,  167  Iowa  656,  149  N. 
W.  «67. 


HaryUnd.  See  Mefchanta'  Ifat. 
Bank  v.  WilUams,  110  Md.  334,  72 
Atl.  1114. 

MassackmwttB.  Baker  t.  Davie, 
£11  Mass.  429,  37  L.  B.  A.  (N.  S.)  944, 
97  N.  E.  1094;  Furber  v.  Dane,  203 
Mass.  lOS,  S9  N.  £.  227;  Jarvis  v.  Bog- 
ers,   15  Mass.  3S9,  13  Mass.  105. 

MlrtJgam.  Austin  v.  Hayden,  171 
Mich.  38,  Ann.  Cas.  1915  B  894,  137 
N.  W.  317;  Goodwin  v.  Hampton 
Transp.  Co.,  133  Mich.  229,  94  N.  W. 
729;  Walker  v.  Detroit  Transit  By. 
Co.,  47  Mich.  338,  11  N.  W.  187. 

Minnesota.  Schumacher  v.  Greene 
Cananea  Copper  Co.,  117  Minn.  124, 
3H  L.  B.  A.  (N.  S.)  180,  Ann.  Cas. 
1913  C  1115,  134  N.  W.  510. 

Herada.  Gass  v.  Hampton,  16  Nev, 
185;  Stone  v.  Marye,  14  Nev.  362. 

New  Jersey.  Prall  v.  Tilt,  28  N.  J. 
Eq.  479;  Mt.  Holly,  L.  &  M.  Turnpike 
Co.  V.  Ferree,  17  N.  J.  Eq.  117. 

Nev  York.  Knox  v.  Eden  Muses 
American  Co.,  148  N.  Y.  441,  31  L. 
B.  A.  779,  51  Am.  St.  Rep.  700,  42  N. 
E.  988;  Smith  v.  Savin,  141  N.  1. 
315,  38  N.  E.  338;  McNeil  v.  Tenth 
Nat.  Bank,  46  N.  Y.  325,  7  Am.  Rep. 
341;  Mitchell  v.  Boyer,  160  App.  Div. 
565,  145  N.  Y.  Supp.  715;  Talcott  v. 
Standard  Oil  Co.,  149  App.  Div,  694, 
134  N.  Y.  8upp.  817;,  Brady  v.  Mt. 
Morris  Bank,  65  App.  Div.  212,  73 
N.  Y.  Supp.  532;  Fatman  v.  Lobach, 
1  Duer  354;  Commercial  Bank  t. 
Eortright,  22  Wend.  348,  34  Am.  Dec 
317.  See  also  Treadwell  v.  Clark,  114 
App.  Div,  493,  100  N,  V.  Supp.  1,  aft 'd 
■  190  N.  Y.  51,  82  N.  E,  505. 

Ohio,     See  Farmers'  Bank  v.  Die- 
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*mst  be  conceded,"  said  the  court  in  a  leading  New  York  eaae,  "that 
^  *  general  rule,  applicable  to  property  other  than  negotiable  seenri- 

5^  ^  ^&f  e  &  Lock  Co.,  66  Ohio  8t.  367,  toiaey  to  transfer  the  same  ezeeuted 
e^  ^  S.  A.  620,  90  Am.  St.  Eep.  586,  to  blank  "is  in  the  position  of  mer- 
^        -    !E.  518.  ctandiae  ready   for  market.     That  is 

tbe  "way  sales  and  transfers  of  stock 
are  ngaoU^  made,  and  the  prestimable 
intent  of  eiecntin^  the  powei  to 
transfer,  is  to  pat  the  holder  in  posi- 
tion to  eompleto  a  sale  by  delivery 
of  the  certificates  and  transfer  of  the 
stock.  Such  tiunsfer  carries  prima 
facie  gDod  title."  Shattuck  v.  Amer- 
ican Cement  Oo.,  205  Pa.  197,  97  Am. 
St.  Eep.  735,  54  AtL  785. 

Under  such  circumstances  abona  fide 
transferee  is  entitled  "to  the  eama 
measure  of  protection  extended  to  a 
bona  fide  taker  of  ne^tiable  or  com- 
merdal  paper."  Nelson  v.  Owen,  113 
Ala.  372,  21  So.  75. 

The  fact  that  tbe  transfer  and 
power  of  attorney  is  not  indorsed  c 


:,      i^^      Mines  Co.,  50  Ore.  642,  16  L. 
.^^^^     <N.  S.)  723,  93  Pae.  453. 

<-^***MrlTaiilft.      Colonial    Trust    Co. 
■»^      '^•i-lra!  Trust  Co.,  243  Pa.  268,  90 
^  ^9;   King  V.   Mellon   Nat.  Bank 


4^ 


-ftsbnrg,  227  Pa.  22,  75  Atl.  833; 
a  Cement  Co.,  205 


^^  a  ^-^*7,  97  Am.  St.  Bep.  735,  54  Atl. 
j'^^X-^^  "^estinghoase  v,  German  Nat. 
■S^^-^^*.      196   Pa.   St.   249,  46   Atl.   380: 


^Vq 
'S^^ 


.   German   Nat.   Bank, 

41  AtL  734;  McManns 

<-  ^ghlin,  186  Pa.  St.  49S,  40  AtL 

Semens   v.   Heckscher,   185   Pa. 

V6,   40   Atl.   80;   Gilbert   v.  Erie 

-*   AsB'n,  184  Pa.  St.  554,  39  AtL 


SV"^  Burton 's  Appeal,  93  Pa,  St,  214;       the  certificate,  but  is  contained  in  s 


■^■^  le  Pennsylvania  B.  Co.  's  Appeal,  86 
pa.  6t.  80;  Burton  v.  Peterson,  12 
Phila.  397. 

SontlL  Oaiolliu.  State  Bank  v.  Coz 
&  Co.,  II  Bieh.  Eq.  344,  78  Am.  Dee. 
45S. 

Cherry  v.  Frost,  7  Left 


1. 


'.  Houston  &  T.  C. 


Strange  i 

B.  Co.,  53  Ter.  16a 
BnglmJ,      Colonial   Bank   v.   Cady, 

15  App.  Cas.   267;   Ei  parte  Swan,  7 

C.  B.  (N.  S.)  400;  Swan  v.  North 
Britdeh  Australasian  Co.,  7  H,  &  K. 
603;  Id.,  2  H.  ft  C.  175. 

"A  blank  assignment  and  power  of 
ftttomey  to  transfer  stock  indorsed 
npon  the  certificate  thereof  estops  the 
transferror  from  claiming  any  farther 
titio  to  or  interest  in  the  stock  aa 
against  subsequent  bona  fide  trans- 
fereea  thereof."  O'Neil  v.  Wolcott 
Min.  Co.,  174  Fed.  527,  27  L.  E.  A. 
(N.  e.)  200, 

A  certificate  with  a  power  of  at- 

6479 


separate  paper,  is  immaterial.  Smith 
V.  Savin,  141  N.  Y.  315,  36  N.  E.  338; 
Mitchell  V.  Boyer,  160  N.  ¥,  App.  Div. 
565,  145  N.  Y.  Supp.  715. 

Aod  this  is  true  even  though  the 
assignment  does  not  identify  by  de- 
scription or  otherwise  the  property 
intended  to  be  assigned.  Talcott  v. 
Standard  Oil  Co.,  149  N.  T.  App.  Div. 
694,  134  N.  T.  Supp.  617. 

Persons  who  intrust  their  stock  cer- 
tificates indorsed  in  blank  to  brok- 
ers, either  by  delivery  or  by  author- 
izing their  purchase  for  them  through 
the  usual  channels  of  trade,  invest 
them  with  the  indicia  of  ownership, 
and  are  estopped  from  asserting  para- 
mount title  against  innocent  purchas- 
ers or  pledgees  who  acquire  the  stock 
from  the  brokers  in  the  usual  course 
of  trade,  for  value,  without  notice, 
and  in  good  faitfa.  Austin  v.  Hay- 
den,  171  Mich.  38,  Ann.  Cas.  1915  B 
894,  137  N.  W.  317. 

Under  the  South  Carolina  Code  the 
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ties,  the  vendor  or  pledgor  can  convey  no  greater  right  or  title  than 
he  has.  But  this  is  a  truism,  predicable  of  a  simple  transfer  from 
one  party  to  another  where  no  other  element  intervenes.  It  does  not 
interfere  with  the  well-established  principle,  that  where  the  true  owner 
holds  out  another,  or  allows  him  to  appear,  as  the  owner  of,  or  as  hav- 
ing full  power  of  disposition  over  the  property,  and  innocent  third 
parties  are  thus  led  into  dealing  with  such  apparent  owner,  they  will 
be  protected.  Their  rights  in  such  cases  do  not  depend  upon  the  actual 
title  or  authority  of  the  party  with  whom  they  deal  directly,  but  are 
derived  from  the  act  of  the  real  owner,  which  precludes  him  from 
disputing,  as  against  them,  the  existence  of  the  title  or  power  which, 
through  n^ligence  or  mistaken  confidence,  he  caused  or  aUowed  to 
appear  to  be  vested  in  the  party  making  the  conveyance.  •  •  * 
Simply  intrusting  the  possession  of  a  chattel  to  another  as  depositary, 
pledgee  or  other  bailee,  or  even  under  a  conditional  executory  contract 
of  sale,  is  clearly  insufficient  to  preclude  the  real  owner  from  reclaim- 
ing his  property,  in  case  of  an  unauthorized  disposition  of  it  by  the 
person  so  intrusted*  *  •  *  But  if  the  owner  intrusts  to  another, 
not  merely  the  possession  of  the  property,  but  also  written  evidence, 
over  his  own  signature,  of  title  thereto,  and  of  an  unconditional  power 
of  disposition  over  it,  the  case  is  vastly  different.  There  can  be  no  occa- 
sion for  the  delivery  of  such  documents,  unless  it  is  intended  that  they 
shall  be  used,  either  at  the  pleasure  of  the  depositary,  or  under  con- 
tingencies to  arise.  If  the  conditions  upon  which  this  apparent  right 
of  control  is  to  be  exercised,  are  not  expressed  on  the  face  of  the  instru- 
ment, but  remain  in  confidence  between  the  owner  and  the  depositary, 


sswgnee  may  show  acta  of  negli^nce, 
not  known  by  bim  though  known  by 
big  assignor,  which  estop  the  right- 
fnl  owner  from  the  assertion  of  his 
title.  M&xweU  v.  Foster,  67  S.  C. 
377,  45  8.  E.  927. 

a  McNeil  V.  Tenth  Nat.  Bank,  46 
N.  T.  325,  7  Am.  Eep.  341.  Citing 
Ballard  v.  Bnrgett,  40  N.  T.  314; 
Covin  V.  Hill  &  Sanford,  4  Den.  (N. 
T.)  323,  quoted  in  whole  or  in  part 
with  approval  in  Cowdrey  v,  Vanden- 
burgh,  101  U.  S.  572,  25  L.  Ed.  923; 
Nelson  v.  Owen,  113  Ala.  372,  21  So, 
T5;  Brittan  v.  Oakland  Bank  of  Sav- 
ings, 124  Cal.  282,  71  Am.  St.  Rep.  58, 
57  Fac.  84;  National  Safe  Deposit, 
Savings  &  Trust  Co.  v.  Gray,  12  App. 


Oaa.  (D.  C.)  276;  Oass  v.  Hampton,  16 
Nev.  185 ;  Treadwell  v.  Clark,  114  N. 
T.  App.  Div.  493,  100  N.  T.  Supp.  I. 
aff 'd  190  -N,  T,  51,  82  N.  B.  505;  HaH 
V.  Wagner,  111  N.  T.  App.  Div.  70,  9T 
N.  Y.  Snpp.  570. 

The  rights  of  innocent  transferees 
under  such  circumstanceB  "do  not 
depend  upon  tlie  actual  authority  of 
the  person  with  whom  they  deal,  •>"* 
upon  the  apparent  anthority  witli 
which  the  confidence  or  negligence  of 
the  true  owner  has  invested  him. 
Gray  v.  Fankbauser,  58  Ore.  423,  115 
Pac.  146. 

And   see   to  the  same  effect,  StoM 
V.  Marye,  1*  Nev.  362. 
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the  ease  cannot  be  distinguished  in  principle  from  that  of  an  i^nt 
who  receives  secret  instmctions  qualifying  or  restricting  an  appar- 
ently absolute  power."  '  A  reason  often  given  for  the  rule  is  that  it 
is  a  case  for  the  application  of  the  maxim  that  where  one  of  two 
innocent  parties  must  anffer  by  reason  of  a  wrongful  m  unauthorized 
act,  the  loss  must  fall  on  the  one  who  first  trusted  the  wrongdoer  and 
put  in  his  hands  the  means  of  inflicting  such  loss.'  "  Negligence  which 
will  work  an  estoppel  of  this  kind  must  be  a  proximate  cause  of  the 
purchase  or  advancement  of  money  by  the  holder  of  the  property,  and 
must  enter  into  the  transaction  iteelf."*  "To  establish  this  estoppel 
THcNeU  v.  Tenth  Nat.  Bank,  40  N.  Co.,  149  App.  Div.  6M,  134  N.  T. 
~  ~      ,   341,   quoted   in      Snpp.  617. 


Treadwell  v.  Clark,  114  N.  Y.  App. 
Div.  483,  100  N.  T.  Supp.  1,  aff  M  190 
N.  T.  51,  82  N.  B.  505;  Hall  v.  Wag- 
ner, 111  N.  T.  App.  Div.  70,  97  N.  T. 
Supp.  570. 

One  reason  for  the  role  is  that  the 
pnTchaae  is  made  upon  the  faith  of 
the  title  which  the  owner  has  appar- 
ently given,  "and  that  it  would  be 
eontrarT'  to  juatiee  and  good  oon- 
■eienee  to  permit  him  to  assert  his 
real  title  against  an  innocent  pur- 
chaser from  one  clothed  by  him  with 
all  the  indicia  of  ownership  and  power 
of  disposition."  Hoore  v.  Metropoli- 
tan Nat.  Bank,  55  N.  Y.  41,  46,  14 
Am.  Bep.  173,  quoted  with  approval 
in  Talcott  v.  Standard  Oil  Co.,  149 
N.  T.  App.  Div.  694,  134  N.  T.  Supp. 
617. 

•  tnuted  atatra.  National  Safe 
Deposit,  Savings  &  Trost  Co.  v.  Hibbs, 
229  U.  a  391,  57  L.  Ed.  1241,  aS'g 
32  App.  Can.  (D.  C.)  459. 

TUtaiaiA,  MeCarthy  v.  Crawford,  S3S 
HI.  38,  86  N.  E.  750;  Otis  v.  Gardner, 
105  m.  436. 

HlnnMOtft.  Bcbnmacher  v.  Qreene 
Cananea  Copper  Co.,  117  Minn.  124, 
38  L.  a.  A.  (N.  8.)  180,  Ann.  Cas. 
1913  C  1115,  134  N.  W.  510. 

NmadJk  Gaas  v.  Hampton,  16  Nev. 
185. 

Neqr  Toik.  Uoora  r.  Metropolitan 
Nat.  Bank,  35  N.  T.  41,  46,  14  Am. 
Bep.    173;    Talcott    v.    Standard    Oil 


Ohio.  See  Farmers'  Bank  v.  Die- 
bold  Safe  &  Lock  Co.,  66  Ohio  St. 
367,  5S  L.  B.  A.  620,  90  Am.  St.  Rep. 
586,  64  N.  E.  518. 

Oregon.  Beekwith  v.  Oaliee  Mines 
Co.,  60  Ore.  542,  IB  L.  B.  A.  (N.  S.) 
723,  93  Pae.  453. 

PaniUTlvMila.  Shattnek  v.  Amer- 
ican Cement  Co.,  205  Pa.  197,  97  Am. 
St.  Bep.  735,  54  Atl.  TS5;  In  re  Penn- 
sylvania B.  Co.  's  Appeal,  86  Pa.  St.  SO. 

Bootli  OaroUna.  State  Bank  v.  Cox 
A  Co.,  11  Bieh.  Eq.  344,  78  Am.  Dee. 
458. 

BQ'Herron  v.  Gray,  168  Mass.  673, 
40  L.  B.  A.  498,  60  Am.  St.  Bep.  411, 
47  N.  E.  429.  And  see  to  the  same  ef- 
fect, Knox  V.  Eden  Mnsee  Ameri- 
can Co.,  148  N.  T.  441,  31  L.  B.  A. 
779,  51  Am.  Bt.  Bep.  700,  42  N.  E. 
988;  Farmers'  Bank  v.  Diebold  Safe 
&  Lock  Co.,  66  Ohio  St.  367,  58  L.  B. 
A.  620,  90  Am.  St.  Bep.  586,  64  N.  E. 
518;  Swan  v.  North  British  Austra- 
lasian Co.,  7  H.  &  N.  603,  2  H.  ft  C. 
175.  See  also  Srollans  v.  Bollins,  173 
Mass.  275,  73  Am.  St.  Bep.  2S4,  S3  N. 
£.  863. 

"If  the  purchaser  from  one  who 
has  not  the  title,  and  has  no  author- 
ilj  to  sell,  relies  for  his  protection  on 
the  negligence  of  the  trne  owner,  he 
must  show  that  euch  negligence  was 
the  proximate  cause  of  the  deceit." 
Bar«tow  v.  Savage  Min.  Co.,  64  Cal. 
388,  49  Am.  Bep.  705,  1  Pac.  349. 
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it  must  appear  that  the  true  owner  had  conferred  upon  the  pei-sou  who 
has  diverted  the  security  the  indieia  of  ownership,  or  an  apparent  title 
or  authority  to  transfer  the  title.""  So  the  owner  is  not  guilty  of 
negligence  in  merely  intrusting  another  with  the  possession  of  his 
certificate  of  stock,  if  he  does  not,  by  assignment  or  otherwise,  clothe 
him  with  the  apparent  title.**  Nor  is  he  deprived  of  his  title  or  his 
remedy  against  the  corporation  because  he  intrusts  a  third  person  with 
the  key  of  a  box  in  which  the  certificates  are  kept,  where  the  latter 
takes  them  from  the  box  and  by  forging  the  owner's  name  to  a  power 
of  attorney  procures  their  transfer  on  the  corporate  books.*'  Nor  is 
the  mere  indorsement  of  an  assignment  and  power  of  attorney  in  blank 
on  a  certificate  of  stock,  which  is  afterwards  lost  or  stolen,  such  negli- 
gence as  will  estop  the  owner  from  asserting  his  title  as  against  a  bona 

Where  the  pledgor  of  stock  sent  a 
cbeck  for  the  araouat  of  the  loan  to 
the  pledgee  by  a  mesaenger,  and  the 
pledgee  delivered  the  stock  imiorsed 
in  blank  to  the  messenger,  and  the 
latter  converted  it,  it  was  held  that 
the  pledgor  was  not  deprived  of  his 
title,  since  even  if  thei  pledgee  was 
authorized  to  deliver  the  certificate 
to  the  messenger,  he  bad  no  esprcBS 
or  implied  authority  to  deliver  it  to 
him  in  such  a  condition  that  he  wonld 
be  invested  with  the  apparent  owner- 
ship or  authority  to  transfer  it,  and 
sJDce  the  pledgor  had  in  no  way  con. 
fcrred  upon  the  messenger  any  such 
ownership  or  anthority.  Hall  v,  Wag- 
ner, 111  N.  Y.  App.  Div.  70,  97  N. 
Y.  Supp.  570. 

IS  Pennsylvania  Co.  for  Insurance 
on  Lives  &  Granting  Annuities  v. 
Franklin  Fire  Ina.  Co.,  181  Pa.  St. 
40,  37  L.  R.  A.  780,  37  Atl.  191. 

This  has  been  held  to  be  true  al- 
though the  owner  krew  that  the 
person  intrusted  with  the  key  was 
insolvent,  and  had  previously  mis- 
appropriated funds,  and  although 
after  the  forgery,  she  had  the  box  in 
her  possession,  and  failed  to  examine 
its  contents.  Western  U.  Tel.  Ca  v. 
Davenport,   97   U.   S.   369,   24   L.   Ed. 


10  Hall  V.  Wagner,  111  N.  Y.  App. 
Div.  70,  97  N.  Y.  Supp.  570,  quoted 
with  approval  in  Kilmer  v.  Hutton, 
131  N.  Y.  App.  Div.  625,  116  N.  Y. 
Supp.  127.  See  also  to  the  same  effect, 
Treadwell  v.  Clark,  114  N.  Y.  App. 
Div.  493,  100  N.  Y.  Supp.  1,  aff 'd  190 
N.  Y.  51,  82  N.  E.  503;  Farmers' 
Kank  V.  Diebold  Safe  £  Lock  Co.,  66 
Ohio  St.  367,  58  L.  R.  A.  620,  90  Am. 
St.  Rep.  586,  64  N.  E.  518. 

11  Western  Union  Telegraph  Co.  v. 
Davenport,  97  U.  8.  369,  24  L.  Ed. 
1047;  McNeil  v.  Tenth  Nat.  Bank, 
46  N.  Y.  325,  1  Am.  Eep.  341;  Kilmer 
V.  Hutton,  131  N.  Y.  App.  Div.  625, 
116  N.  Y.  Supp.  127;  Treadwell  v. 
Clark,  114  N.  Y.  App.  Div.  4P3,  100 
N.  Y.  Supp.  1,  aff'd  190  N.  Y.  51, 
82  N.  E.  505;  Shattuck  v.  American 
Cement  Co.,  205  Pa.  197,  97  Am.  St. 
Rep.  71(5,  54  Atl.  785;  Colonial  Bank 
v,  Cady,  15  App.  Caa.  267.  See  also 
Reichard  v.  Hutton,  158  N.  Y.  App. 
Div.  122,  142  N.  Y.  Supp.  935. 

An  assignee  of  stock  certificates 
having  them,  with  the  assignments 
unrecorded,  in  the  assignor'a  posses- 
sion, is  not  estopped,  ou  the  ground 
of  negligence,  to  set  up  his  title 
against  one  claiming  title  through  the 
assignor  'a  forged  alteration  of  the  aa- 
eignmenta.  Eaton  v.  New  England 
Tel.   Co.,  68  M.\  03. 


1047. 
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fide  purchaser  from  the  finder  or  thief,  or  from  holding  the  corporar 
tion  liable  for  allowing  a  transfer  on  its  books,  where  the  loss  or  theft 
of  the  certificate  was  not  due  to  any  negligence  on  the  part  of  the 
owner.^  So  it  has  been  held  that  the  fact  that  stock  pledged  to  a  bank 
is  indorsed  in  blank  by  the  owner  does  not  estop  him  from  asserting 
title  thereto  as  against  a  bona  fide  purchaser  for  value  who  derives  his 
title  from  one  who  stole  the  certificate  from  the  pledgee.^'  And  this 
has  also  been  held  to  be  true  though  the  thief  was  an  officer  of  the 
pledgee,  since  his  act  in  wrongfully  appropriating  the  certificate  can- 
not be  regarded  as  a  misappropriation  by  the  bank  to  whose  custody 
the  certificate  was  intrusted  by  the  owner,  even  though  the  bank  may 
be  liaWe  to  the  pledgor."  The  rule  that  the  real  owner  is  protected 
when  the  certificate  is  stolen  "is  not  based  upon  the  name  of  the 
agent's  crime,  but  upon  the  fact  that  in  the  ordinary  and  typical  case 
of  theft  the  owner  has  not  entrusted  the  agent  with  the  document  and 
therefore  is  not  considered  to  have  done  enough  to  be  estopped  as 
against  a  purchaser  in  good  faith. "  ^'    A  person  is  not  guilty  of  negli- 

WO'Herron  v.  Gray,  108  Uaw.  573, 
40  L.  B.  A.  498,  60  Am.  St.  Bep.  411, 
47  N.  E.  429;  Sehnmacher  v.  Greene 
Cananea  Copper  Co.,  117  Minn.  124, 
38  L.  E.  A.  (N.  8.)  180,  Ann.  Gas. 
1913  C  1116,  134  N.  W.  610. 

Ab  where  the  owner  of  atoek  in- 
dorses it  in  blank  and  pledge  it  to 
a  bank  as  security  for  a  loan,  and  the 
cashier  of  the  bank  embezzles  and  ap- 
propriates it  to  hia  own  use.  Barstow 
V.  City  Trust  Co.,  216  Uass.  330,  103 
N.  B.  911. 

IB  Barstow  v.  City  Trast  Co.,  216 
Uass.  330,  103  N.  E.  911;  Sehnmaeher 
V.  Qreene  Cananea  Copper  Co.,  117 
Minn.  124,  38  L.  B.  A.  (N.  8.)  180, 
Ann.  Caa.  1913  C  1J15,  134  N.  W. 
510. 

IS  BuMcIl  V.  American  Bell  Tel.  Co., 
ISO  MaM.  467,  62  N.  E.  751,  quoted 
with  approval  in  National  Safe  De- 
posit, Saving  A  Trust  Co.  v.  Hibbs, 
229  TJ.  8.  391,  57  L.  Ed.  1241,  aff'g 
32  App.  Cas.  {D.  C.)  459. 

"He  certainly  has  not  done  enough 
if  the  estoppel  is  based  upon  the  prin- 
ciple that  when  one  of  two  innocent 
persons  i»  to  aufier,  the  aofferer  should 


13  Unltad  States.  Bangor  Elec. 
Light  &  Power  Co.  v.  Bobinson,  52 
Fed.  520. 

Alahama.  East  Birmingham  Land 
Co.  V.  Dennis,  85  Ala.  505,  2  L.  B.  A. 
836,  7  Am.  St.  Bep.  73,  5  8o.  317. 

Chllfomla.  Barstow  v.  8avage  Min. 
Co.,  64  Cal.  388,  49  Am.  Rep.  705, 
1  Pae.  349;  Sherwirad  v.  Meadow  Val- 
ley Min.  Co.,  50  Cal.  412. 

IHstilct  of  Oolnmbia.  National 
Safe  Deposit,  Savings  ft  Trust  Co.  v. 
Hibbs,  32  App.  Caa.  459,  aH'd  229 
U.  8.  391,  57  L.  Ed.  1241, 

XasBadinaetts.  O'Herron  v.  Gray, 
163  Mass.  573,  40  L.  B.  A.  498,  60 
Am.  St.  Bep.  411,  47  N.  E.  429. 

Hlnimota.  Schumacher  v.  Greene 
Cananea  Copper  Co.,  117  Minn.  124, 
38  L.  B.  A.  (N.  8.)  180,  Ann.  Cb«. 
1913  C   1115,  134  N.  W.  510. 

H«w  Toik.  Knoc  y.  Eden  Musee 
American  Co.,  148  N.  Y.  441,  31  L.  E- 
A.  779,  51  Am.  St.  Rep.  700,  42  N.  E. 
P88.  See  aiso  Treailwell  v,  Clark,  190 
N.  T.  51,  82  N.  E.  505,  aff'g  114  App. 
IHv.  493,  100  N.  Y.  Snpp.  I. 

Fannsj^vaala.  Biddle  ▼.  Bayard, 
13   Pa.   St.  150. 

6 
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gencc  in  leaving  a  certificate  of  stock  indorsed  in  blank  in  a  safe 
deposit  box  used  by  himself  and  another  jointly,  so  as  to  be  estopped 
from  asserting  his  title  after  the  certificate  has  been  stolen  by  the 
other,  and  sold  or  pledged  to  a  bona  fide  purchaser  or  pledgee."  Nor 
is  he  negligent  in  placing  a  certificate  so  indorsed  in  a  drawer  of  his 
safe  to  which  an  employee  has  access,  where  he  has  no  reason  to  doubt 
the  latter 's  honesty." 

It  has  been  held  in  effect  that  intrusting  a  servant  or  agent  with 
the  custody  of  certificates  of  stock  assigned  in  blank,  without  any 
authority  to  deal  with  the  same,  is  not  such  ne^igence  as  to  estop  the 
owner  from  reclaiming  the  same  from  a  bona  fide  purchaser  from  the 
agent  or  servant,  since  an  employer  or  master  is  not  to  be  deemed 
guilty  of  negligence  because  he  does  not  anticipate  and  provide  against 
possible  criminal  acts  of  his  servants  or  employees."  So  it  has  been 
held  that  the  owner  is  not  negligent  in  intrusting  a  certificate  so 
indorsed  to  a  third  person  merely  for  safe-keeping,  even  though  such 
iwrson  is  a  banker  and  broker  whose  business  it  is  to  sell  securities." 
Other  courts,  however,  hold  that  even  though  the  bare  custody  of  the 
certificates  is  intrusted  to  another  who,  in  complete  breach  of  his  duty, 
disposes  of  them  to  an  innocent  purchaser,  the  title  of  the  original 
owner  is  lost."    This  has  been  held  to  be  true,  for  example,  where  the 


be  the  one  whose  confidence  put  into 
the  hands  6t  the  wrongdoer  the  meaoa 
of  doing  the  wrong.  * '  RuBsell  v. 
American  Bell  Tel.  Co.,  180  Mass.  467, 
62  N.  B.  751,  quoted  with  approval  in 
National  Safe  Deposit,  Savings  & 
Trust  Co.  V.  Hibbs,  229  V.  S.  391,  57 
L.  Ed.  1241,  aff'g32  App.  Cas,  {D.  C.)' 
40e. 

IT  Bangor  Elec.  Light  &  Power  Co. 
V.  Rtrbinaon,  52  Fed.  520 :  Dorau  v. 
Miller,  124  HI.  App.  551,  151  111.  App. 
527,  afF'd  245  111.  200,  91  N.  B.  1039. 

!•  The  secretary  of  a  corporation 
which  owned  stock  therein,  pledged  it 
to  the  company,  indorsing  the  certiS- 
cate  in  blank  and  delivering  it  to  the 
company.  The  president  placed  it  in 
his  drawer  in  the  company 's  safe. 
Later  the  secretary  aold  the  stock  Ur 
the  president  and  paid  his  debt  to  the 
company  with  tbe  proceeds.  In  the 
meantime  the  certificate  had  become 
mislaid,  and  in  the  belief  that  it  had 


been  lost,  a  new  one  was  issned  to  the 
president.  Thereafter  the  secretary 
found  the  old  one,  and  frandulently 
abstracted  it  and  pledged  it  to  an 
innocent  third  person  as  security  for 
I'is  private  debt.  It  was  held  tbat  the 
pledgee  took  no  title.  Farmers'  Bank 
V.  Diebold  Safe  &  Lock  Co.,  66  Ohio 
St.  387,  58  L.  R.  A.  620,  90  Am.  St. 
Bep.  586,  64  N.  B.  518. 

IB  Knox  V,  Eden  Musee  American 
Co.,  148  N.  Y.  441,  31  L.  R.  A.  779. 
01  Am.  St.  Rep.  700,  42  N.  E.  988; 
Hall  V.  Wagner,  111  N.  Y.  App.  Div. 
70,  97  N.  Y.  Bupp.  570. 

-MScollans  \.  Hollins,  173  Mass.  275, 
73  Am.  St.  Hep.  284,  53  N.  E.  863,  179 
Mass.  346,  88  Am.  St.  Bep.  386,  60 
N.  E.  983. 

81  National  City  Bank  of  Chicago  v. 
Wagner,  216  Fed.  473, 

"If  the  owner  of  the  stock  volun- 
tarily gives  certificates  with  blank 
assignments  and  power  to  make  (rans- 
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certificates  are  intrusted  by  the  owner  to  his  attorney ,••  or  to  brokers,"* 
merely  for  safe-keeping,  and  without  any  aathority  to  dispose  of  them. 
Where  this  ruW  obtains  it  is  hdd  that  an  owner  or  holder  of  stock 
indorsed  in  blank  who  intrusts  it  to  an  a^nt  or  servant  under  the 
circumstances  stated,  cannot  recover  it  or  itd  valu^  from  a  bona  fide 
purchaser  from  such  agent  or  servant,**  or  recover  damages  as  for  a 
conversion  &om  the  corporation  for  traneferring  the  stock  on  its 
books,**  even  though  such  agent  or  servant  has  no  authority,  and  it 
is  not  part  of  his  employment,  to  dispose  of,  by  sale,  pledge  or  other- 
wise, any  stock  owned  or  htAd  by  hia  employer.  And  it  has  been  held 
that  this  i»  true  even  though  the  wrongful  act  of  the  agent  may 
amount  to  an  infraction  of  the  criminal  law." 

Qenerally,  if  a  certificate  indorsed  in  blank  is  intrusted  to  an  agent 
for  a  particular  purpose  only,  and  in  violation  of  his  instructions  he 
sells  or  pledges  it  to  another,  the  latter  will  take  title  as  against  the 
original  owner."    This  is  true,  for  example,  where  a  certificate  bo 


fen,  to  his  brokers,  who  betray   the      N.  T.  325,  7  Am.  Eep.  341;  Talcott  v 


eonAdenee  Tepoied  in  them,  Baoh  own- 
er moat  suffer  the  loss,  rather  than 
ianoeent  gtrangers  whose  money  the 
brokers  were  thereby  enabled  to  ob- 
tain." Sbattnek  v.  American  Cement 
Co.,  20S  Fa.  197,  97  Am^  St.  Sep.  735, 
54  AtL  7S5. 

■tin  re  Peimsylvaiiia  B.  Co.'s  Ap- 
peal, 86  Pa.  St.  60. 

■)  O  'Uara  v.  Neweomb,  38  Cola  275, 
88  Pac.  167;  Shattaek  v.  American  Ce- 
ment Co.,  205  Fa.  197,  97  Am.  St.  Bep. 
7.^5,  54  Atl.  785. 

M  National  City  Bank  of  Chieago 
V.  Wagner,  216  Fed.  473;  O'Mara  v. 
Neweomb,  38  Colo.  275,  88  Pae.  167; 
8hattuck  T.  American  Cement  Co.,  205 
Pa.  197,  97  Am.  St.  Bep.  735,  54  Atl. 
789.  See  also  Davis  r.  Finch,  236 
Fed.  89. 

M  See  3  3844,  supra. 

M  Davis   V.  Finch,  236  Fed.   89. 

>7Brittan  v.  Oakland  Bank  of  Sav- 
ings, 1E4  Cal.  282,  71  Am.  St.  Bep. 
58,  57  Pac.  84;  Knox  V.  Eden  Huaeu 
Ameriean  Co.,  148  N.  T.  441,  31  L.  B. 
A.  779,  51  Am.  St.  Bep.  700,  42  N.  E. 
938;  McNeil  v.  Tenth  Nat.  Bank,  46 


Standard  Oil  Ov.,  14B  N.  Y.  App.  Div. 
694.  134  N.  Y.  Supp.  817;  State  Bank 
V.  Cox  ft  Co.,  11  Rich.  Bq.  (S.  C.) 
344,  78  Am.  Dec.  458. 

Where  stock  indorsed  in  blank  is 
loaned  to  another  and  the  latter 
pledges  it  to  a  third  person,  the 
pledgee  *4  title  is  snperior  to  that  ot 
the  owner.    Otis  v.  Gardner,  105  111. 


One  who,  in  good  faith,  takes  from 
a  husband,  as  security  for  a  loan  to 
him,  stock,  standing  in  his  iwife's 
name,  for  the  transfer  of  which  prop- 
er powers  have  been  executed  by  her, 
is  protected,  although  the  husband 
obtained  it  from  her  for  the  pnrpose 
of  loaning  it  to  brokers,  and  agreed 
noi  to  use  it  in  hie  own  speculations. 
HcManus  v.  Laughlin,  186  Pa.  St.  498, 
40  Atl.  992. 

Plaintiff,  pursnant  to  a  contract  to 
purchase  stock  owned  by  him,  «ent  the 
certificates,  with  an  assignment  and 
power  to  transfer  signed  in  blank,  to 
s  bank  designated  by  the  purchaser, 
with  directions  to  turn  over  the  stock 
on  payment  of  the  purchase  price. 
6485 
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indorsed  is  delivered  to  a  broker  or  other  person  as  security  for  a 
loan,"  or  as  a  margin,"*  or  to  be  sold  "  or  pledged  *^  by  him  for  the 
benefit  of  the  <Wner,  and  the  person  t«  whom  it  is  so  delivered  sells 
or  pledges  it  as  his  own;  or  where  the  certificate  is  pledged  witii 
authority  to  repledge  it  to  the  extent  of  the  pledgor's  indebtedness, 


The  bank,  which  waa  a  mere  pretend-  ' 
ed  institution  organized  to  aid  the 
purchaser  in  perpetrating  frauds, 
without  authority  turned  the  certifi- 
cate (Tver  to  the  purchaser  without 
payment  of  the  purchase  price,  and 
the  latter  sold  it  to  an  innocent  pur- 
chaser for  value.  It  waa  held  that 
such  purchaser  took  good  title.  Beck- 
with  V.  Gal  ice  Mines  Co.,  50  Ore. 
542,  16  L.  E.  A.  (N.  8.)  723,  93  Pac. 
453. 

"It  is  well-established  law  that 
ivhere  a  named  owner  of  a  sttrck  cer- 
tiUcate  executes  a  transfer  thereof  in 
blank,  and  delivers  it  to  a  broker  or 
nil  agent  for  certain  limited  purposes, 
and  that  broker  or  agent,  in  violation 
of  his  duty  and  obligation  to  the  de- 
positor, delivers  it  to  another  person 
without  notice  and  for  a  valuable  con- 
sideration,  the  purchaser  takes  good 
title."  National  Safe  Deposit,  8av' 
iugs  &  Trust  Co.  v.  Hibbs,  32  App, 
Cas.  (D.  C.)  459,  aff'd  229  U.  S.  391, 
57  L,  Ed.   1241. 

W  Nelson  V.  Owen,  113  Ala,  372,  21 
So.  75;  GasB  v.  nanipton,16  Nev.  185; 
Stone  V.  Marye,  14  Nev.  .162;  Mc- 
Neil v.  Tenth  Nat.  Bank,  40  N.  Y.  325,, 
7  Am.  Rep.  341;  Westinghouse  v. 
German  Nat.  Bank,  190  Pa.  St.  249, 
46  Atl.  380;  Gilbert  v.  Erie  Bldg. 
Ass'n,  184  Pa.  St.  554,  39  Atl.  291. 

"The  principle  applies  to  pledges 
of  stock,  and  one  who  purchases  from 
the  pledgee  may  hold  against  the 
pledgor.  And  if  the  pledgee  pledge 
it  to  secure  payment  of  his  own  debt, 
the  second  pledgee  may  hold  it  aa  Be- 
enrity  nntil  his  debt  is  paid."  Shat- 
tuck  V.  American  Cement  Co.,  205  Pa. 
197,  97  Am.  St.  Bep.  735,  54  Atl.  785. 


"Equitable  estoppel  may  be  success- 
fully invoked  by  an  innocent  sub- 
pledgee  against  the  owner  for  a  loan 
greater  in  amount  than  the  original 
debt,  aqd  unauthorized  aa  between 
the  original  parties."  Austin  v.  Hay- 
don,  171  Mich.  38,  Ann.  Cas.  1915  B 
894,  137  N.  W.  317. 

Where  a  certificate  indorsed  in 
blank  was  left  by  the  owner  with  the 
cashier  of  a  bank  as  security  for  a 
loan  made  to  him  by  the  cashier  per- 
sonalty, or  for  use  in  connection  with 
a  transaction  whereby  the  cafihier  dis- 
counted certain  notes  for  the  owner 
which  were  never  paid,  and  the  cash- 
ier pledged  the  stock  to  the  bank  as 
security  for  a  loan  to  him,  it  was  held 
that  the  bank  took  good  title  as 
against  the  owner.  ■  Brady  v.  Mt. 
Morris  Bank,  05  N.  Y.  App.  Div.  212, 
73  N.  Y.  Supp.  532. 

MFurbcr  v.  Dane,  203  Mass.  108, 
89  N.  E.  227. 

)o  Uiilt«d  states.  £lliott  v.  E.  C. 
Miller  &  Co.,  158  Fed.  868. 

CoUfoniia.  Morgrage  v.  National 
Bank  of  California,  24  €al.  App.  103, 
140  Pac.  300. 

miaolE.  McCarthy  v.  Aawford, 
238  III.  38,  86  N.  E.  750. 

Oregon.  Gray  v.  Fankhauser,  58 
Ore.  423,  115  Pae.  146. 

PannsylTania.  Colonial  Trust  Co.  v. 
Central  Trust  Co.,  243  Pa.  268,  90  Atl. 
189;  King  v.  Mellon  Nat.  Bank  of 
Pittsburg,  237  Pa.  22,  75  Atl.  832. 

Texas.  Strange  v.  Houston  £  T.  C. 
E.  Co.,  53  Tex.  162. 

81  Brittan  v,  Oakland  Bank  of  Sav- 
ings, 124  Cal.  282,  71  Am.  St.  Bep.  5S, 
57  Pac.  84. 
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and  is  repledged  as  security  for  a  lai^r  amount  than  ao  specified." 
And  the  rule  is  especially  applicable  where  there  is  a  custom  among 
bankers  and  brokers  in  the  locality  where  the  tranBaetion  takes  place 
for  certificates  so  indorsed  to  pass  from  hand  to  hand  without  inquiry 
ae  to  the  title  of  the  party  in  possession,  unless  some  special  cause  for 
suspicion  exists."  It  has  been  held  to  apply  under  such  circumstances 
even  thoagh  the  agent  intended  a  fraud  from  the  first,^  and  though 
in  making  the  transfer  he  has  been  guilty  of  violating  the  criminal 
law,*"  and  though  the  original  owner  did  not  know  of  the  custom.'* 
But  to  enable  a  transferee  to  take  advantage  of  such  a  custom  it  must 
appear  that  the  original  transaction  took  place  in  a  jurisdiction  where 
the  custom  is  shown  to  have  prevailed,*^  and  he  must  also  bring  him- 
self strictly  within  its  terms."  Nor  can  it  apply  where  the  original 
indorsement  took  place  under  such  circumstances  as  to  preclude  any 
inference  that  the  owner  had  reason  to  anticipate  a  subsequent  wrong- 
ful transfer  to  a  bona  fide  transferee." 

In  Maryland  it  is  held  that  a  blank  assignment  and  power  of  attor- 
ns to  sell,  assign  and  set  over  the  owner's  interest  in  the  stock  does 

W  National  Safe  Bepoait,  Savings  & 
Trust  Co.  V.  Hibbs,  229  U.  S.  391,  57 
L.  Ed.  1241,  aff'g  32  App.  Cas.  (D.  C.) 
4S9 ;  BuBHell  v.  American  Bell  Tel. 
Co.,  180   Maas.   467,  fl2  N.   B.   751. 

Thia  rule  haa  been  applied  where 
stock  indoraod  iu  blank  was  pledged 
to  a  bank,  and  one  of  its  emplojees, 
whose  duty  it  was  to  deliver  pledged 
certifieatfiB  to  their  owuera  when  the 
loana  secured  thereby  were  paid,  ob- 
tained possession  of  the  certificate  b; 
falsely  representing  that  ha  wished  to 
deliver  it  to  the  owner,  and  «old  it 
through  a  broker  and  kept  the  pro- 
ceeds. National  Safe  Deposit,  Sav- 
ings &  Trust  Co.  V.  Hibbs,  228  U,  8. 
3B1,  57  L.  Ed.  1241,  aff'g  32  App. 
Cas.  (D.  C.)  459. 

UBusaell  v,  American  Bell  TeL  Co., 
180  Maaa.  467,  62  N.  E.  751. 

STBarstDW  v.  City  Tmat  Co.,  216 
Mass.  330,  103  N.  E.  911. 

n  Baker  v.  Davie,  211  Mass.  429, 
37  L.  B.  A.  (N.  8.)  944,  »7  N.  B. 
1094. 

MBaratow  v.  City  Truat  Co.,  216 
Maas.  330,  103  N.  E.  811. 


MWolf  V.  American  Trust  k  Sav- 
ings Bank,  214  Fed.  761. 

(9  National  Safe  Deposit,  Savinga  tb 
Traat  Co.  v.  Hibbs,  32  App.  Cas.  <D. 
C.)  459,  aff'd  on  other  grounde  229 
IT.  8.  391,  57  L.  Ed.  1241;  Baker  v. 
Davie,  211  Mass.  429,  37  L.  E.  A.  (N. 
S.)  944,  97  N.  E.  1094;  Bussell  v. 
American  Bell  Tel.  Co.,  ISO  Mass. 
467,  62  N.  E.  751.  See  also  Barstow 
V.  City  Trust  Co.,  216  Mass.  330,  103 
N.  E.  911;  ScoIlauB  v.  Bollins,  179 
Mass.  346,  88  Am.  St.  Bep.  3S6,''60 
N.  E.  983,  173  Mass.  275,  73  Am.  8t. 
Eep.  284,  53  N.  E.  863. 

8ach  a  usage  "rather  follows  the 
established  law  than  sets  up  a  new 
and  independent  rule  governing  guch 
transactions."  National  Safe  De- 
posit, Savings  &  Trust  Co  v.  Hibbs, 
32  App.  Cas.  (D.  C.)  459,  aft'd  on 
other  grounds  229  TJ.  8.  391,  57  L.  Ed. 
1241. 

H  National  Safe  Deposit,  Savings  & 
TniHt  Co.  V.  Hibbs,  229  U.  8.  391,  57 
L,  Ed.  1241,  aff'g  32  App.  Cas.  (D. 
C.)  459;  Bussell  v.  American  Bell  Tel. 
Co.,  ISO  Mass.  467,  62  N.  £.  751. 
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not  clothe  the  person  to  whom  it  is  given  with  the  indicia  of  absolnte 
ownership  or  give  him  any  right  to  pledge  the  same  for  his  own  debt, 
and  that  any  one  who  accepts  it  as  security  for  saeh  a  debt  is  chu^- 
able  with  notice  of  the  rights  of  the  real  owner.  Under  this  mle,  if 
stock  having  snch  a  blank  assignment  and  power  of  attorney  indorsed 
thereon  is  pledged  by  the  owner  with  a  broker,  and  the  latter  is  given 
no  express  power  of  rehypothecation,  but  nevertheless  repledges  it  to 
secure  his  personal  debt,  the  second  pledgee  acquires  no  title  as  against 
the  original  owner.* 

Where  a  broker  pledges  stock  to  which  he  has  title  and  stock  be- 
longing to  a  third  person  to  secure  the  same  indebtedness,  and  by 
reason  of  his  having  clothed  the  broker  with  the  apparent  title  the 
third  person  is  estopped  to  qnestion  the  validity  of  the  pledge,  the 
pledgee  will  be  required  to  resort  first  to  the  stock  to  which  the  broker 
had  title." 

g  3864.  —  PnreliaMn  or  pledgew  with  notice.  The  doctrine  that 
tlie  owner  of  shares  is  estopped  to  assert  his  title  as  against  a  pur- 
chaser or  pledgee  from  one  whom  he  has  clothed  with  apparent  title 
or  authority  clearly  does  not  apply  in  favor  of  purchasers  or  pledgees 
who  have  actual  notice  that  the  apparent  title  or  authority  is  not 
real.**    Nor  does  the  doctrine  apply  where  the  form  or  terms  of  the 


UHerchants'  Nat.  Bank  v.  Wil- 
liams, no  Md.  334,  72  Atl.  1114;  Ger- 
man 8av.  Bajik  of  Baltimore  City  V. 
Rensbaw,  7S  Md.  475,  28  Atl.  281. 

This  rule  was  first  laid  down  in 
Taliaferro  v.  First  Nat.  Bank  of  Bal- 
timore, 71  Md.  200,  17  Atl.  1030,  72 
Md.  164,  19  Atl.  364,  which  was  & 
case  involving  a  pledge  of  registered 
state  bonds. 

41  Baker  v.  Davie,  211  Mass.  429, 
37  L.  B.  A.  (N.  8.)  M4,  97  N.  E.  10B4. 

Utrnltad  States.  Davis  v.  finch, 
236  Fed.  89. 

Iowi>  Madge  v.  Bailway  Mail 
Kquipmeut  Co.,  167  Iowa  656,  149  N. 
W.  867. 

Ulcliigan.  Anstin  v.  Hayden,  ITl 
Mich.  38,  Ann.  Ca«.  1915  B  894,  137 
N.  W.  317;  Ooodwln  v.  Hampton 
Transp.  Co.,  133  Mich.  229,  94  N.  W. 
729. 

New  Tortc.     Hannahs  v.  Hammond 


Typewriter  Co.,  158  App.  Div.  620, 
143  N.  T.  8npp.  839. 

Texas.  Strange  v.  Bouston  &  T. 
C.  B.  Co.,  53  Tex.  162. 

A  bank  which  accepts  a  pledge  of 
stock  from  a.  broker,  with  knowledge 
that  its  ownership  ie  in  another,  by 
whom  it  has  been  hypothecated  to 
the  broker,  and  without  inquiry  as  to 
the  broker's  right  to  pledge  the  same, 
cannot  hold  the  stock  as  against  the 
nwner.  WeBtioghouse  v.  German  Nat. 
Bant,  188  Pa.  St.  630,  41  Atl.  734. 
See  also  Westinghouse  v.  German  Nat. 
Bank.  196  Pa.  St.  249,  46  Atl.  380. 

One  who  knows  that  stock  was  in- 
dorsed in  blank  and  placed  in  the 
hands  of  a  third  person  to  be  used  as 
collateral  for  a  loan  to  the  corpora- 
tion, and  who  pun-hases  the  same  at 
a  sale  in  bankrujilcy  proceedings  an 
the  projiorty  of  guth  third  person,  is 
not   a  bona  fide  purrhnser.     Goodwin 
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indorsement  on  the  certificate  or  the  other  eiroumstanees  are  sufficient 
to  put  the  purchaser  or  pledgee  upon  inquiry.**    So,  where  eertifieates 


V.  Hamptou  Transp.  Co.,  133  Mich. 
229,  84  N.  W.  729. 

U  United  8Utes.  Davia  v.  Fiueh, 
236  Fed.  89. 

AlabuiUk  Johnson  v.  Amberscm, 
140  Ala.  342,  37  So.  273. 

OkUfoniU.  Northwestern  Portland 
Cement  Co.  v.  Atlantic  Portland  Ce- 
ment Co.,  163  Pac.  47. 

lowft.  Mudge  V.  Bailwaf  Mail 
Equipment  Co.,  167  Iowa  6G6,  149  N. 
■W.  867. 

Uichlgu.  Austin  V.  Haydea,  171 
Mieh.  38,  Ann.  Cae.  1915  B  884,  137 
N.   W.   317. 

Naw  Toric  Treadwell  v.  Clarlc,  180 
N.  Y.  51,  82  N.  E.  505,  aff'g  114  App. 
Div.  493,  100  N.  Y.  Supp.  1;  Anderson 
V.  Nicholas,  28  N.  Y.  600;  fieicbard 
V.  Hatton,  158  App.  Div.  122,  142  N, 
Y.  Snpp.  93S;  Kilmer  t.  Button,  131 
App.  Div.  625,  116  N.  Y.  Bnpp.  127. 

TbT"T^  Colonial  Bank  v.  Cadj, 
15  App.  Gas.  267. 

"Facts  sufficient  to  put  a  party  on 
inqnir]''  which  if  pursued  with  due 
diligence  would  have  led  to  knowledge 
of  other  fncts,  are  equivalent  to  no- 
tice of  the  facta  that  would  have 
been  disclosed  by  the  inquiry. ' '  Max- 
well V.  Foster,  67  8.  C.  377,  45  8.  E. 
927. 

Where  the  aasignor  of  stock  which 
had  been  transferrecl  to  him  in  blank 
hy  the  plaintifF  informed  the  assignee 
at  the  time  ot  the  sale  that  such  trans- 
fer bad  Qot  been  entered  on  the  cor- 
porate boolcB  iu  compliance  with  the 
plaintiff's  request,  and  that  the  rea- 
son for  anch  request  was  that  the 
plaintiff  wanted  an  opportunity  to 
rrdeem  the  atock,  it  was  held  that  this 
was  safficient  to  put  the  assignee  on 
inquiry  as  to  the  plaintiff's  righta,  bo 
that  it  eoold  not  be  regarded  as  a 
bona  fide  purchaser  without  notice  ot 


them.      Maxwell   v.   Foster,   67   S.    C. 
377,  45  8.  E.  927. 

Whether  a  party  has  notice  of  cir- 
cumstances sufficient  to  put  him  upon 
inquiry,  and  whether  by  prosecuting  . 
^ucb  inquiry  he  might  have~Jcarned 
the  truth,  are  questions  of  fact  for 
the  jury  or  the  trial  court.  North- 
western Portland  Cement  Co.  v.  Atlan- 
tic Portland  Cement  Co.,  —  Cal,  — , 
163  Pac.  47. 

In  an  English  caw,  the  ezecntore  of 
a  deceased  stockholder,  in  order  to  get 
themselves  registered  in  the  books  of 
the  company  as  the  holders  ot  the 
shares,  executed  in  blank  on  the  cer- 
tificates an  assignment  and  power 
of  attorney  to  transfer  the  same,  and 
delivered  them  to  &  stock  broker  with 
instructions  to  have  the  transfers  reg- 
istered. The  broker,  in  fraud  of  the 
trust  reposed  in  him,  pledged  the  cer- 
tificates to  secure  a  loan  to  himself, 
and  the  pledgees  resisted  the  claim 
of  the  exeentors  to  the  shares  on  tbe 
ground  that  they  were  estopped  by 
reason  of  their  having  elothed  the 
broker  with  the  apparent  title  and 
authority  to  dispose  of  the  shares.  It 
was  held,  however,  that  there  was  ncr 
estoppel,  because  aueb  an  indorsement 
might  mean  either  one  of  two  things, 
— either  that  the  executors  were  go- 
ing to  sell  the  shares,  and  transfer  ' 
them  to  some  one  else,  or  that  they 
were  signing  in  order  that  they  might 
be  themselves  registered  in  the  books 
of  the  corporation  ae  the  legal  rep- 
resentatives of  the  deceased  holder, 
and  because,  for  a  further  reason, 
certificates  of  stock  thus  indorsed  by 
executors  of  tbe  registered  o^vner  werb 
not,  ander  the  rules  of  the  stock  ex- 
change, regarded  as  being  in  order, 
nor  a  delivery  thereof  as  a  good  de- 
livery. Colonial  Bank  v.  Cady,  13 
App.  Cas.  267. 
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of  stock  were  stolen  from  the  owner  by-a  boy  of  sixteen,  and  sold  to 
a  person  for  one-third  of  their  value,  and  the  latter  immediately  sold 
the  same  for  more  than  twice  the  amount  he  paid  for  them,  it  was  held 
that  he  could  not  be  deemed  a  bona  fide  purchaser.**  And  where  a 
purchaser  of  stock  knows  that  shares  are  under  pledge,  that  the 
pledgee  is  dead,  and  that  the  person  assuming  to  sell  the  stock  does 
not  represent  the  estate  of  the  pledgee  as  executor  or  administrator 
or  otherwise,  and  does  not  represent  the  pledgor,  the  mere  fact  that 
the  purchaser  pays  value  does  not  give  him  title  under  a  mere  physical 
deliveiy  of  the  certificates  indorsed  by  a  blank  power  of  attorney  to 
transfer  signed  by  the  person  to  whom  they  were  originally  issued.*' 

"Where  the  owner  of  stock  executes  and  delivers  a  power  of  attorney 
authorizing  the  person  named  therein  as  attorney  to  transfer  the  stock 
to  a  person  the  place  for  wliosc  name  is  left  blank,  with  the  under- 
standing that  it  is  to  be  pledged  as  collateral  security  to  a  particular 
creditor  of  the  person  for  whose  benefit  the  power  of  attorney  is  exe- 
cuted, and  the  name  of  such  creditor  is  afterwards  inserted  in  the 
blank,  and  the  transfer  made,  the  authority  of  the  attorney  is 
exhausted;  and  when  that  debt  is  paid,  the  owner  of  the  stock  is 
entitled  to  its  return,  notwithstanding  the  fact  that  the  attorney  has 
transferred  it  as  security  for  other  debts  by  erasing  the  name  of  the 
creditor  first  inserted,  and  inserting  another.** 

A  pnrchaser  is  not  obliged  to  look  beyond  the  certificate  to  ascertain 
the  ownership  of  the  stock  when  dealing  with  the  person  named 
therein.*'  Nor  is  he  under  any  obligation  to  examine  the  books  of  the 
company  to  ascertain  the  validity  of  the  transfer,  and  hence  he  is  not 
chargeable  with  what  they  disclose  in  regard  to  the  ownership  of  the 
stock.*" 

A  purchaser  or  pledgee  is  not  put  upon  inquiry  by  reason  of  the 
fact  that  the  assignment  and  power  to  transfer  are  not  indorsed  upon 
the  certificat*  but  are  upon  a  separate  piece  of  paper,*"  nor  because 


*4AnderB0ii  V.  Nicholas,  28  N.  T. 


i  New  Jersey  Trust  &  Safe  Deposit 
V.   Bodine    (N.   J.   Eq.),   60   Atl. 


Co. 


46  Denny  v.  Lyon,  38  Pa.  98, 
Dee.  463. 

W  Lowry  v.  Commercial  &  Farm- 
era'  Bank,  Taney  310,  Fed.  Cas.  No. 
8,581;  SaKsburj  Hills  v.  Townsend, 
109  Masa.  115;  Strange  v.  Houston  & 
T,  C.  B.  Co.,  53   Tex.  162;   Brown  v. 


Wright,  48  Utah  633,  161  Pac.  448j 
Kimball  v.  Success  Uin.  Co.,  38  Utah 
78,  110  Pac.  872. 

48  Lowry  V.  Commercial  &  Fann- 
ers'  Bank,  Taney  310,  Fed.  Cas.  No. 
8,581;  Baliaburf  Mills  v.  Townsend, 
lOP  Mass.  115;  Strange  v.  Houston  A 
T.  C.  B.  Co.,  53  Tor.  162;  Brirwn  t. 
Wright,  48  Utah  6;i3,  161  Pac.  448; 
Kimball  v.  Success  Min.  Co.,  38  UUb 
78,  110  Pac.  872. 

*e  Smith  V.  Savin,  141  N.  Y.  315^ 
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he  knows  of  previoiis  limitations  on  the  transferrer's  authority  in 
respect  to  the  certificate  where  he  has  an  absolute  assignment  thereof 
in  blank  witJi  an  irrevocable  power  of  attomey,"  nor  because  of  a 
failure  to  e<»nply  with  some  rule  of  the  stock  exchange  in  regard  to 
delivery,'*  nor  because  the  transferrer  requests  that  the  transaction 
be  kept  secret,**  or  objects  to  a  transfer  on  the  books  of  the  company." 

The  treasurer  of  the  corporation  in  purchasing  stock  from  a  trans- 
feree is  not,  by  reason  of  his  position  as  treasurer,  charged  with  con- 
Btructive  notice  of  transfers  of  the  stock  prior  to  the  time  when  ho 
became  treasurer.**  And  a  bank  to  which  stock  is  pledged  by  its 
cashier  as  security  for  money  loaned  to  him  individually  is  not 
chargeable  with  his  knowledge  as  to  the  state  of  the  title,  since  in 
making  the  pledge  he  is  acting  in  his  own  interest  and  not  in  the 
interest  of  the  bank.*^ 

As  in  other  cases,  to  constitute  one  a  bona  fide  holder  there  must 
have  been  a  valuable  consideration  for  the  transfer  to  him."  It  has 
been  held  that  a  pledgee  of  stock  may  be  a  bona  fide  holder  although 


N.  E.  33S;  Uitchell  v.  Bofer,  160      utoek  noder  the  rule,  has  i 


N.  Y.  App.  Div.  565,  145  N.  Y.  Supp. 
715. 

This  is  true  although  thej  do  not 
identify  the  property  intended  to  be 
nssifcned.  Talcott  v.  Standard  Oil  Co., 
149  N.  Y.  App.  Div.  C94,  134  N.  Y. 
Sapp.  617, 

H  A  bank  refused  to  loan  money  to 
a  broker  on  atock  indorsed  to  him  in 
ench  a  way  aa  to  show  tliat  he  held 
it  merely  aa  collateral  aecurity.  The 
broker  thereafter  obtained  from  the 
pledgor  an  absolute  aMignment  «f 
the  stock  with  an  irrevocable  power 
of  attorney,  and  the  bank  then  made 
the  loan  taking  the  stock  so  indorsed 
as  aeeijiity.  It  was  held  that,  in  view 
of  the  unrestricted  aHsignment,  the 
bank  was  not  obliged  to  inquire  into 
the  state  of  the  account  between  the 
broker  and  his  pledgor,  although  it 
knew  of  the  previous  restriction  on 
the  broker's  authority  to  pledge  the 
stock.  Wolf  V,  American  Trust  &  Sav- 
ings Bank,  214  Fed.  761. 

tl"A  failure  to  comply  with  some 
rale  of  the  stock  exchange,  in  order 
to  constitute  a  good  delivery  of  the 

6491 


the  question  of  the  | 
faith  of  the  pledgee,  and  constitutes 
DO  notice  to  him  which  should  put 
him  upon  inquiry  as  to  the  right  or 
title  of  the  pledgor."  Smith  v.  Sa- 
vin, 141  N.  Y.  313,  38  N.  E.  338. 

m  Northwestern  Portland  Cement 
Co.  V.  Atlantic  Portland  Cement  Co., 
—  Cal.  — ,  163  Pac.  47. 

B8  Brown  v.  Wright,  48  Utah  633, 
161  Pac.  448. 

MNoyes  v.  Woodruff,  —  Vt.  — ,  100 
Atl.  75B. 

"Brady  v.  Mt.  Morris  Bank,  65  N. 
T.  App.  Div.  212,  73  N.  Y.  Supp.  532. 

M  Hannahs  v.  Hammond  Typewriter 
Co.,  158  N.  T.  App.  Div.  620,  143  N. 
T.  Supp.  B39;  Strange  v.  Houston  A 
T.  C.  E.  Co,,  53  Tei.  162. 

A  bona  fide  purchaser  entitled  to 
protection  against  the  prior  right  of 
the  owner,  is  one  who  gives  vslae, 
or  yields  up  an  existing  right,  or 
changes  his  condition  for  the  worse, 
trusting  to  the  apparent  ownership 
created  by  the  owner.  Nelson  v. 
Owen,  113  Ala.  372,  21  So.  75. 
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he  takes  the  same  as  security  for  a  pre-existing  debt ,•'  or  aa  security 
in  exchange  for  other  collateral.^  But,  on  the  other  hand,  there  is 
authority  to  the  effect  that  one  who  takes  the  stock  as  aecnrity  for  a 
pre-existing  debt  will  not  be  protected  as  against  the  true  owner,  unless 
he  can  show  that  he  changed  his  position  to  his  prejudice  in  relation 
to  such  indebtedness  on  the  faith  that  his  pledgor  was  the  owner  of 
the  stock.'* 

Generally  the  rule  protecting  bona  fide  purchasers  applies  only 
where  the  later  claimant  has  acquired  a  legal,  as  distinguished  from  a 
mere  equitable,  title,'* 

If  the  purchaser  has  knowledge  or  is  cbai^eable  with  notice  of  the 
facts,  the  owner  is  not  obliged  to  tender  him  the  amount  out  of  which 
he  has  been  defrauded  in  order  to  recover  the  stock  or  to  h(dd  the 
purchaser  liable  for  its  conversion.'* 

§  386S.  —  Etfeot  of  nonregistraticai  of  transfer  to  apparent  owner. 

The  fact  that  no  transfer  is  registered  on  the  books  of  the  corporation 
to  the  person  whom  the  owner  of  diares  has  clothed  with  apparent 
title  does  not  prevent  an  estoppel  from  arising  against  the  owner  in 
favor  of  a  bona  iide  transferee.  This  is  clearly  so  in  those  jurisdictions 
in  which  an  unregistered  transfer  passes  the  legal  title  as  between  the 
transferrer  and  transferee.  It  was  said  in  such  a  case  by  the  New 
York  Court  of  Appeals:  "By  omitting  to  register  his  transfer,  the 
holder  of  the  certificate  and  power  fails  to  obtain  the  right  to  vote,  and 
may  lose  his  stock  by  a  fraudulent  transfer  on  the  books  of  the  com- 
pany, by  the  registered  holder,  to  a  bona  fide  purchaser.  But  in  this 
respect  he  is  in  a  condition  analogous  to  that  of  the  holder  of  an 
unrecorded  deed  of  land,  and  possesses  a  no  less  perfect  title  as  against 
the  assignor  and  others.  And  he  would  have  an  action  against  the 
corporation,  for  allowing  such  a  transfer  in  violation  of  his  rights. 
He  also  takes  the  risk  of  the  collection  of  dividends  by  his  assignor, 
or  of  any  lien  the  corporation  may  have  on  the  shares.  But  in  other 
respects  bis  title  is  complete.  The  h<dder  of  such  a  certificate  and 
power  possesses  all  the  external  indicia  of  title  to  the  stock,  and  an 

&T  This  is  true  in  Illinois-  National  M  A  pledge  t&kea  a  special  prop- 
City  Bank  of  Chicago  v.  Wagner,  216  erty,  which  is  &  legal  interest  within 
Ped.  473.  this  rule.     NOTtbwestern  Portland  Ce- 

H  Elliott  V.  E.  C.  Uiller  &  Co.,  15S  meat  Co.  v.  Atlantic  Portland  Cement 

Fed.  868;  King  v,  Mellon  Nat.  Bank  Co,,  —  Cal.  — ,  163  Pac.  47. 

of  Pittsburg,  227  Pa.  22,  75  Atl.  832.  «  Davia   v.   Pinch,  236  Ped.  89. 

B*  National  Safe  Bepoxit,  Savings 
ft  Trust  Co.  V.  Gray,  12  App.  Cas. 
(D.  C.)   276, 

6492 
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ftpparently  unlimited  power  of  dispoeition  over  it. '  He  does  not  appear 
to  have,  as  is  said  in  some  of  the  authorities  cited,  concerning  the 
assignee  of  a  chose  in  action,  a  mere  equitable  interest,  which  is  said 
to  be  notice  to  all  persons  dealing  with  hiin  that  they  take  subject 
to  all  eqaitiea,  latent  or  otherwise,  of  third  parties ;  but,  apparently, 
the  legal  title,  and  the  means  of  transferring  such  title  in  the  most 
effectual  manner."  " 

The  doctrine  of  estoppel  of  the  true  owner  of  shares  to  assert  title 
as  against  a  bona  fide  purchaser  or  pledgee  from  one  clothed  with 
apparent  title  or  power  of  disposition  has  also  been  applied,  notwith- 
standibg  nonregistration  of  the  transfer  to  the  apparent  owner,  in 
those  jurisdictions  in  which  an  unregistered  transfer  is  regarded  as 
passing  a  mere  equitable  title." 

§3856.  — Nflgliffenoe  of  gnardiaiL  as  affeotin;  ward.  Infant 
owners  of  stock  which  has  been  transferred  on  the  books  of  the  cor- 
poration under  a  forged  assignment  and  power  of  attorney  are  not 
precluded  from  suing  the  corporation  to  comi>el  it  to  replace  the  stock, 
or  to  recover  a  judgment  for  its  value,  by  the  fact  that  their  guardian 
was  negligent  in  allowing  the  forger  to  have  access  to  the  certificates 
of  stock,  where,  under  the  statute  of  the  state,  shares  of  stock  belong- 
ing to  an  infant  under  guardianship  cannot  be  transferred  without 
the  sanction  of  the  probate  court.  •• 

XXV.   COKTRACTS  TOR  THE  SAIB  OP  SHABE8 

§3857.  Pormatiou  and  validi^  (tf  oontract  in  general.  "Thesame 
legal  principles  govern  with  regard  to  the  elements  of  a  contract  for 

StUcNeU  V.  Tenth  Nat.  Bftuk,  46  Co.,  174  Fed.  527,  27  L.  B.  A.   (H. 

N.  y.  325,  7  Am.  Bep.  341.  S.)  200. 

As  to  the  effect  of  nonregiHtrstlau  Ab  to  the  effect  of  DOnTegiatratioD 

as    between    the   partita,    see    1 3794,  ae    between    the    parties,   see    i  3T94, 

Eopra.  Eupra. 

••  Otia  V.  Gardner,  105  HI.  438.  «  Western  TI.  Tel.  Co.  ¥.  Davenport, 

"A  blank  aeaignment  and  power  of  97  U,  8.  36B,  24  h.  Ed,  1047. 

attorney    to    transfer    stock   indorsed  The  owners  of  certificates  of  stock 

on   the   eertifieate   thereof  estops   the  are  not  estopped  from  reclaiming  them 

tranaferror  from  claiming  anj  further  bj  the  fact  that  their  gnardian  left 

title   to   or   interest    in   the   stock   as  them   in   the   possession   of   one   who 

against  subsequent   bona  fide    trans-  sold  them  to  a  bona  fide  purchaser, 

fereea  thereof,  although  the  transfer  O'Herron  v.  Orajr,  168  Mass.  573.  40 

ia  not  recorded  in  the  books  of  the  L.  B.  A.  4S8,  60  Am.  St.  Rep.  411,  47 

corporation."    CNeil  v.  Wolcott  Min.  N.  E.  429. 
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the  sale  of  stock,  as  apply  in  the  case  of  contracts  generally"; "  and 
its  formation  is  governed  by  precisely  the  same  principles  as  the 
formation  of  any  other  contract.  There  must  be  mutual  assent  or  offer 
and  acceptance;  and  the  minds  of  the  parties  mast  meet  on  all  the 
essentia]  elements  of  the  contract,"    An  offer  to  buy  or  sell  may  he 


ID&DQ,  ISl  Wia.  551,  43  L.  B.  A.  (N. 
8.)  790,  139  N.  W.  392. 

There  must  be  an  agreement  in  the 
minds  of  the  parties  that  one  of  them 
IB  to  purchase  and  the  other  is  to  sell 
the  stock.  Parberry  v.  Woodson 
Sheep  Co.,  IS  Mont.  317,  45  Pac.  278. 

The  refusal  of  an  offer  to  sell  ends 
the  negxitlations  unless  it  is  renewed. 
Sprague  v.  Hosie,  155  Mich.  30,  19  L. 
E.'A.  (N.  S.)  874,  130  Am.  St.  Bep. 
558,  118  N.  W.  497. 

There  is  no  meeting  of  the  minds 
and  hence  do  contract,  where  the  pur- 
chaser believes  be  is  buying  stock  of 
one  corporation  and  the  seller  believes 
he  13  selling  stock  of  another  corpora- 
tion. Hurley  V.  Wilky,  18  Ariz.  270, 
158  Pac.  639,  IS  Ariz.  45,   156  Poe. 


WMcGowiu  V.  Dickson,  182  Ala. 
161,  62  So.  6S5;  Wheeler  v.  Oeker  & 
Ford  Mfg.  Co.,  162  Mich.  204,  127  N. 
W.  332. 

The  tuual  rules  governing  the  mod- 
ification of  contracts  apply.  See  Bee- 
son  V.  Wright,  159  Cal.  133,  112  Pac. 
1091. 

M  muted  states.  Lucas  v,  Milli- 
ken,  139  Fed.  816. 

Alabama.  Feore  v.  Avent,  4  Ala. 
App.  551,  58  So.  727. 

AiUona.  Hurley  v.  Wilky,  18  Ariz. 
270,  168  Pac.  638,  18  Ariz.  45,  156 
Pac.  83. 

Aikansu.  Enstice  v.  Meytrott,  100 
Ark.  510,  140  S.  W.  590. 

Oonnectlcnt.  Patterson  v.  Fann- 
iugton  St.  B.  Co.,  76  Conn.  62S,  57 
Atl.  853. 

District  of  Coltunbla.  Stubblefield 
v.  Stubblefield,  32  App.  Cas.  535. 

btdlana.  Atkins  v.  Kattman,  50  Ind. 
App.  233,  07  N.  E.  174. 

IrfRlisIuia.  Blanks  v.  Butclifte,  122 
La.  448,  47  So.  765. 

MUBachnsetts.  Park  v.  Whitney, 
148  Mass.  278,  19  N.  E.  161. 

Michigan.  Sprague  v.  Hosie,  155 
Mich.  30,  19  L.  R.  A.  (N.  8.)  874,  130 
Am.  St.  Bep.  558,  118  N.  W.  497. 

Uontaiu.  Parberry  v.  Woodson 
Sheep  Co.,  18  Mont.  317,  45  Pac.  278. 

Now  Jeraay.  Ridgley  v.  Walker, 
81  N.  J.  L.  176,  80  Atl.  108;  Mc- 
Cracken  v.  Harned,  66  N,  J.  L.  37,  48 
Atl.  513. 

New  Toit.  Cameron  v.  Wright, 
21  App.  Div.  395,  47  N.  T.  Supp. 
571. 

PaniiBi^Taala.  Corser  v.  Hale,  149 
Pa.  St.  274,  24  Atl.  285. 

See   Uolyoke   v.   Mill- 


63. 

The  purchaser  cannot  recover  on  a 
contract  for  the  sale  of  stock  pro- 
viding that  the  terms  and  conditions 
of  the  sale  have  not  yet  been  agreed 
upon,  but  are  to  be  agreed  upon  in 
the  future,  without  showing  that  they 
were  so  agreed  upon,  or  that  the  sell- 
er had  fraudulently  refused  to  agree 
upon  any  terms  and  conditions  of  sale. 
Itidgley  v.  Walker,  81  N.  J.  L.  178, 
80  Atl.  108. 

There  is  mutuality  of  assent  where 
both  parties  definitely  agree  that  the 
defendant  will  repurchase  stock  sold 
to  the  plaintiff  if  the  plaintiff  elects 
to  sell  it  within  the  prescribed  time. 
First  Nat.  Bank  of  Hastings  v.  Cor- 
pmation  Securities  Co.,  128  Minn. 
341,  150  N.  W.  1084. 

Whether  or  not  a  corporate  credi- 
tor agreed  to  take  stock  in  satisfac- 
tion of  his  claim  is  a  question  for  the 
jury  where  the  evidence  is  conflicting. 
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revoked  at  any  time  prior  to  its  acceptance."  Bat  -when  each  offer  is 
accepted  according  to  its  terms  there  is  a  valid  contract.**  Such  an 
offer  most  be  accepted  mthin  the  time,  if  any,  specified  in  the  offer, 
or  it  will  I^ae;  and  if  no  time  for  acceptance  is  specified,  it  must  be 

Cal.  S26,  110  Pac.  S13 ;  CnthUl  v.  Pea- 
body,  19  Cal.  App.  304,  125  Pac  926. 
Ocdondo.   True  v.  Houghton,  6  Ckilo. 


Beid  V.  Detroit  Ideal  Paint  Co.,  132 
Mich.  528,  94  N.  W.  3. 

In  Morgan  v.  Bartlett,  75  W.  Ta. 
293,  L.  B.  A.  IBIS  D  300,  83  8.  E. 
1001,  the  evidencs  was  held  ta  ehw 
a  contract  of  sale. 

In  Teague  v.  Abbot,  51  Ind.  App. 
604,  100  N.  B.  27,  the  facts  were  held 
to  warrant  an  inference  of  a  sale  of 
atoek  in  consideration  of  the  satis- 
faction by  the  boyer  of  a  claim  for 
services  rendered  by  him  to  the  'seller. 

«T  United  States.  Lueas  t.  MUli- 
ken,  139  Fed.  816. 

OUifomlA.  Rum  t.  Tuttle,  158  Cat 
226,  110  Pac.  813. 

Oolonklo.  Frue  v.  Hooghton,  6  Colo. 
318. 

Oonuecttent.  Patterson  v.  Farming- 
ton  at.  B.  Co.,  76  Conn.  628,  57  Atl. 
853. 

District  of  OoInmbU.  Stabblefleld 
V.  Stnbblefield,  32  App.  Cas.  535. 

IiOnlsluuL  Blanb!  v.  Sntclifte,  122 
La.  448,  47  So.  765. 

Montana.  Baicbe  v.  Morrison,  47 
Mont.  127,  130  Pac.  1074. 

Neir  Toik.  Worthington  v.  Herr- 
mann, 89  App,  Div.  627,  88  N.  Y. 
Supp.  76,  aff'd  180  N.  Y.  559,  73  N. 
E.  1134. 

Ohio.  Davis  Laandry  &  Cleaning 
Co.  V.  Whitmore,  92  Ohio  St.  44,  Ann. 
Cbs.  1917  C  988,  110  N.  E.  518. 

Utah,  aark  v.  Campbell,  23  Utah 
569,  54  L.  B.  A.  508,  90  Am.  8t  Bep. 
T16,  65  Pac.  496. 

VlrglnU.  Wat  kins  v.  Bobertson, 
105  Ya.  269,  5  L,  B.  A.  (N.  S.)  1194, 
115  Am.  St.  Bep.  880,  54  8.  E.  33. 

Washington.  Malloy  v.  Dmmhel- 
ler,  68  Wash.  lOfl,  122  Pac.  1005; 
Herri  n  v.  Bcandinavian- American 
Bank,  65  Wash.  569,  118  Pae.  648. 

MOaUfonda.     Bnss   v.  Tnttle,   ISS 


318. 
MlsaoniL-  Clnbb  v.  ScnUin,  235  Mo. 

5S5,  139  8.  W.  420. 

Montana.  Baiclie  v.  Morrison,  47 
Mont.  127,  130  Pac.  1074. 

Nelxaska.      Jones    v.    WatUee,    0S 

Neb.  533,  92  N.  W.  765. 

OUo.  Davis  Laundry  &  Gleaning 
Co.  V.  Whitmore,  92  Ohio  St,  44,  Ann. 
Cas.  1917  C  988,  110  N.  E.  518. 

Utali.  Haaratick  v.  Fox,  9  Utah 
110,  33  Pae.  251. 

Waalilngton.  Malloy  v.  Dmmheller, 
68  Wash.  106,  122  Pae.  1005. 

The  offer  must  be  accepted  accord- 
ing to  its  terms.  If  the  eonditiona 
under  which  {t  is  made  are  rejected, 
the  whole  offer  is  thereby  rejected 
and  there  is  no  contract.  Nor  is  a 
conditional  or  modified  acceptance  suf- 
ficient. Cerro  Cobre  Development  Co. 
V.  Duvall,  16  Ariz.  485,  147  Pac.  696, 
on  rehearing  18  Ariz.  334,  160  Pac. 
25;  Alexander  v.  Bosworth,  26  Cal. 
App.  589,  147  Pac.  607;  Atkins  v. 
Hattman,  50  Ind.  App.  233,  97  N.  E. 
174. 

A  single  offer  to  sell  a  specified 
number  of  shares,  to  be  paid  for  and 
delivered  in  parcels,  is  accepted  as  a 
whole  by  paying  the  first  instalment 
and  receiving  the  stock  for  it.  Obery 
V.  Lander,  17B  Mass.  125,  60  N.  E. 
378. 

Delivery  of  a  written  contract  to 
purchase  to  the  seller's  agent,  thence 
to  the  seller,  and  retention  thereof  by 
the  latter  and  his  bringing  suit  there- 
on, constitutes  a  sufficient  acceptance 
by  the  seller.  Jelinek  v.  Baer,  153 
Wis.  428,  141  N.  W,  271. 
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accepted  within  a  time  whieh  is  reasonable  under  the  circumstances." 

One  who  signs  and  delivers  a  contract  for  the  sale  of  stock  is  bound 
by  it  although  it  is  not  signed  by  all  the  parties  named  in  it,  unless 
it  appears  that  the  parties  signing  it  mutually  intended  that  it  should 
not  take  effect  as  a  contract  until  signed  by  all  of  them.^  And  one 
who  accepts  and  retains  the  benefits  accruing  to  him  under  such  a 
contract  cannot  thereafter  repudiate  it  on  the  ground  that  it  was 
not  signed  by  all  of  those  named  in  it,'" 

A  corporation  does  not  become  a  party  to  a  contract  whereby  one  of 
its  stockholders  sells  his  stock  merely  because  it  knows  of  the  contract 
of  sale  and  of  its  terms.™  Nor  is  it  in  any  way  concerned  with  the 
price  to  be  paid  for  the  stock  under  such  a  contract.'" 

The  contract  may  be  void  for  uncertainty,'*  as,  for  example,  where 
it  does  not  fix  the  price  to  be  paid  for  the  stock,  or  provide  any  means 
for  ascertaining  it.'" 

The  validity  of  the  contract  is  not  affected  by  the  motive  of  the 
purchaser.'" 


npark  V.  Whitiie7,  148  Mass.  278, 
19  N.  R  1«1;  McCrftcken  v.  Harned, 
66  N.  J.  L.  37,  48  AtL  513. 

Id  order  that  an  option  to  bay  stock 
may  ripen  into  a  biDding  contract  the 
person  to  whom  it  is  given  must  elect 
to  bny  the  stock  within  the  time  al- 
lowed by  the  option,  and  upon  the 
tennB  oHered.  Houston  &  T,  C.  B.  Co. 
V.  Conner,  E9  Tex.  Civ.  App.  SS9,  67 
B.  W.  773. 

An  (^tion  to  bny  stpek  to  be  psJd 
for  <m  demand  lapses  if  pa;rment  is 
not  made  in  accordaoce  with  it«  terms. 
Hightower  v.  Anslej,  126  Ga.  8,  7  Ann. 
Cas.  927,  54  S.  E.  939. 

TVThe  contract  presumptively  takes 
effect  and  i*  binding  upon  those  who 
sign  it  npon  its  delivery,  and  the  bur- 
den is  upon  them  to  show  the  con- 
trary. State  V.  Begent  Laundry  Co., 
196  Mo.  App.  627,  190  8,  W.  951. 

71  State  V.  Begent  Laandrr  Co.,  196 
Mo.  App.  627,  190  S.  W.  951. 

n  First  Nat,  Bank  ot  Louisville  v. 
Armstrong,  177  Ky.  807,  198  8.  W. 
226. 

tt  This  is  true  although  the  meas- 
t  of  the  price  is  to  be  affected 


by  the  assets  of  the  corporation.  Tint 
Nat.  Bank  of  Louisville  v,  Armstrong, 
177  Ky.   807,  198   S.  W.  228. 

T4  Henderson  v.  Phillips,  178  Fed. 
374;  Tnrley  v.  Thomas,  31  Nev.  181, 
135  Am.  St.  Bep.  667,  101  Pac.  568; 
Bidgley  V.  Walker,  81  N.  J.  L.  178, 
80  Atl.  108. 

A  contract  for  the  sale  of  stock,  ^>J 
which  the  seller  undertakes  that  sH 
debts  of  the  company  shall  be  psid 
on  the  day  of  the  transfer,  and  the 
buyer  is  to  retain  enough  of  the  price 
to  aasnre  him  that  the  company  is 
free  from  debt,  is  not  void  for  ns- 
certainty  in  not  stating  the  debls, 
since,  if  default  is  made  in  the  pay- 
ment, the  amounts  to  be  deducted  ess 
be  «howu.  Northern  Cent.  By.  Cs.  v. 
Walworth,  193  Pa.  St.  207,  74  Am. 
St.  Bep.  683,  44  Atl.  253. 

That  is  certain  which  can  be  made 
certain.  Willett  v.  Smith,  214  Ma«i- 
494,  101  N,  E.  1058;  Jelinek  r.  B«er, 
153  WU.  426,  141  N.  W,  27L 

n  Huston  V.  Harrington,  58  Wok. 
61,  107  Pac.  874. 

TS  The  validity  of  the  purchase  of  as 
amount  of  stock  by  a  minority  «to«k- 
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Stock  may  be  pooled  for  sale  by  being  placed  in  the  hands  o£  a 
trustee  for  that  purpose,  and  this  may  be  done,  and  the  stj>ek  may  be 
sold,  in  such  a  way  that  the  transaction  will  be  deemed  to  be  a  sale 
of  the  stock  of  the  individual  owners  so  that  each  may  recover  his 
share  of  the  price  from  the  purchaser,  and  not  a  joint  sale  of  all  the 
stock  on  joint  account''  Nor  is  the  validity  of  a  sale  by  an  agent 
acting  within  his  authority  affected  by  the  fact  that  the  purchaser 
was  unaware  of  the  fact  of  agency,  where  no  fraud  is  shown.'" 

Stock  may  be  made  the  subject  of  an  escrow  agreement™  If  it  is 
deposited  in  escrow  with  instructions  to  deliver  it  on  payment  of  a 
specified  sum,  the  pers<Hi  depositing  it  may  revoke  the  directions 
given  to  the  depositary  and  recall  it  at  any  time  before  the  conditions 
of  the  deposit  have  been  complied  with,  provided  there  was  no  money 
consideration  for  the  escriiw  agrewnent,  and  no  independent  contract 
binding  the  seller  to  keep  the  offer  to  sell  open  for  any  particular 
time,  or  binding  the  other  party  to  buy."  Title  to  the  stock  does 
not  pass  under  such  an  agreement  until  the  conditions  are  performed, 
or,  perhaps,  until  delivery  of  the  stock  to  the  vendee,  and  does  not 
relate  back  to  the  time  when  the  stock  was  deposited."  The  same  rule 
applies  where  the  money  is  deposited  in  escrow  by  the  purchaser  to 
be  paid  over  to  the  seller  on  delivery  of  the  stock ; "  and  the  depositary 
cannot  be  held  liable  under  such  circumstances  for  failure  to  pay  over 
the  money  where  his  authority  to  do  so  has  been  revoked  by  the  pur- 
chaser before  the  seller  has  tendered  the  stock. *^  But  it  has  been  held 
that  the  sale  is  complete  and  cannot  thereafter  be  retracted  where  the 
stock  is  delivered  to  a  bank  designated  by  the  purchaser  to  be  delivered 
to  him  upon  payment  of  a  note  given  for  the  purchase  price,  on  the 
theory  that  under  such  circumstances  the  bank  is  the  purchaser's 
agent.** 

holder  eaffieient  to  give  sneh  stoekhold-  71G,  S5  Pac.  496.    See  Fry  v.  Thome, 

er  control  does  not  depend  upoD  the  84  W&gh.  479,  117  Pac  230 ;  MeMillen 

motive      actuating      the      purchaser.  v.  Strange,  159  Wi».  271, 150  N.  W.  434. 
Jones    V.    Oreen,    129    Mich.    203,   95  to  Clark  v.  Campbell,  23  Utah  669, 

Am.  St.  Bep.  433,  SS  N.  W.  1047.  51  L.  B.  A.  508,  90  Am.  St.  Bep.  716, 

TT  Dowling  T.  Wheeler,  117  Mo.  App.  85  Pac  496. 
169,  93  8.  W.  924.  »  Clark  v.  Campbell,  23  Utah  569, 

T*  Jones   V.    Western    Mfg.   Co.,   32  54  L.  B.  A.  508,  90  Am.  St.  Bep.  716, 

Waah.  375,  73  Pac.  35B.  6r,  Pac.  496. 

nObery  v.  Lauder,  179  Mass.   125,  MHerrin  v.  Scan  din  avian- American 

SO  N.  E.  378;  Pounds  v.  Coburn,  210  Bank,  65  Wash.  569,  118  Pao.  64S. 
Mo.  115,  107  8.  W.  1080;  Swift  v.  Mc-  MHerrin  v.  ScandinaviBn-Ameri.?an 

Alester   Truat   Co.,   —   Okla.   — ,    154  Bank.  65  Wash.  569,  113  Pae.  648. 
Pac  U75;  Clark  v.  Campbell,  23  Utah  MBotsford  v.  Heney,  12  Cal.  App. 

SCO,  54  L.  B.  A.  508,  90  Am.  St.  Rep.  380,  107  Pac.  593. 
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The  validity  of  contracts  for  the  purchase  and  sale  of  stocks  de- 
pends upon  the  law  of  the  state  where  the  contract  was  made." 

§  3858.  Conaideration  and  mntiiality.  Of  course  there  must  be  a 
considoratioa  to  render  an  a^eement  for  the  sale  of  stock  a  binding 
contract."     And  there  must  also  be  mutuality  of  obligation.     A 


u  Bearse  v.  McLean,  1B9  Mass.  242, 
Si  N.  E.  462. 

Where  the  contract  is  entered  into 
in  one  state  but  the  certificates  are 
de-livered  in  another  state,  its  valid- 
it  j*  is  to  be  determined  by  the  laws  vf 
the  latter  state.  Dow  v.  Qould  & 
Curry  Silver  Mia.  Co.,  31  Cal.  629. 

H  United  States.  Lucas  v.  Milliken, 
139  Fed.  816. 

Colorado.  Griffin  v.  Kuoblock,  20 
Colo.  App.   153,  77  Pae.  370. 

Oaorgla.  Hardin  v.  Case,  134  Oa. 
813,  68  8.  E.  64S. 

minolB.  Dickinson  v.  Griggsville 
Nat.  Bank,  209  111.  350,  70  N.  B. 
693. 

Uasaachnaetts.  Murdock  t.  Cald- 
well, S  Allen  309. 

MlniuBota.  Peavey  v.  Wells,  165 
H.  W.  1063. 

Missouri.  Fuller  v.  Tootle-Camp- 
bell Dry  Goods  Co.,  189  Mo.  App.  514, 
176  8.  W  109L 

Taxas.  Le  Master  v.  Hailey,  — 
Tex,  Civ.  App.  — ,  176  8.  W.  818. 

Wuhlagton.  Clough  v.  Monro,  80 
Wash.  507,  150  Pac.  1190. 

A  supplemental  agreement  made 
after  the  original  contract  must  be 
Enpported  by  a  new  consideration. 
Dittenfase  v.  Horsley,  177  N,  Y.  App. 
Div.  143,  163  N.  Y.  Supp.  626. 

The  promise  of  one  party  to  sell  and 
the  promise  of  the  other  to  buy  fur- 
nish a  sufficient  consideration,  one  for 
the  other.  Van  Dam  v.  Tapscott,  40 
N.  T.  App.  Div.  36,  57  N.  Y.  Supp. 
534 ;  Davis  Laundry  &  Cleaning  Co. 
V.  Whitmore,  92  Ohio  8t.  44,  Ann. 
Cas.  1917  C  988,  110  N.  E.  518;  Flan- 
nery  v.  Weasels,  244  Pa.  321,  90  Atl. 


71S;  Sherman  v.  Herr,  820  Fa.  420, 
69  Atl.  899  ;  Tuthill  v.  Sherman,  36  8. 
D.  237,  154  N.  W.  518;  Fourth  Nat- 
Bank  of  Nashville  v.  Stahlman,  132 
Tenn.  367,  L.  R.  A.  1916  A  568,  178 
8.  W.  942. 

An  agreement  to  transfer  stock  and 
to  assign  certificates  therefor  to  the 
purchaser  when  they  are  issued  is  a 
valuable  consideration  for  notes  given 
for  the  purchase  price.  Furber  v, 
I'ogler,  97  Me,  685,  55  Atl.  511. 

The  discharge  of  an  existing  indebt- 
edness ie  a  sufficient  consideration  to 
support  a  transfer  of  stock.  Thaster 
V.  Tbain,  100  N.  T.  App.  Div.  488,  91 
N.  Y.  Supp.  729. 

A  valid  compromise  is  a  sufficient 
consideration.  Wood  v.  Kansas  City 
Home  Tel.  Co.,  223  Mo.  537,  123  8. 
W.  6. 

Services  rendered  and  to  be  ren- 
dered are  a  sufficient  consideration. 
Johnston  v.  Frederick  Stearns  &  Co., 
160  Mich.  247,  125  N.  W.  29. 

Payment  of  a  debt  after  the  dis- 
charge of  the  debtor  in  bankruptcy  is 
a  sufficient  consideration.  Hitl  v. 
Keratetter,  43  Ind.  App.  1,  86  N.  E. 
858. 

Under  the  statute  of  California  a 
written  instrument  is  presumed  to  be 
supported  by  a  sufficient  considera- 
tion, and  the  burden  of  showing  a 
want  of  consideration  is  on  the  party 
asserting  it.  Kennedy  v.  Lee,  147 
Cal.  596,  82  Pac.  257;  Cuthill  v.  Pea- 
body,  19  Cal.  App.  304,  125  Pac.  926. 

"A  distinction  is  to  be  observed  be- 
tween want  or  failure  of  consideration, 
which  is  a  defense  or  defense  pro  tanto 
to  an  action  between  the  parties,  and 
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promise  to  aell,  without  a  corresponding  promise  to  buy,  or  vice  versa, 
is  not  binding  if  no  consideration  is  paid  in  return  for  the  promise, 
for  in  bilateral  contracts  both  parties  must  be  bound,  or  neither  is 
bound."  But  the  owner  of  stock  may  give  another  an  option  to  buy 
within  a  certain  time,  and  if  the  other  accepts  and  agrees  tdbuy  within 
the  time  limited,  the  offer  not  having  been  withdrawn,  there  is  a 


inftdequBcy  of  etmsl  deration  which 
does  not  in  law  constitute  a  defense." 
Forber  v.  Fogler,  97  Me.  585,  55  Atl. 
514.  See  also  McElbinney  v.  Harte, 
98  Neb.  229,  152  N.  W.  367;  Gusa  v. 
Nelacrn,  14  Oils.  296,  78  Pac.  170. 

Where  a  transfer  of  stock  hoe  been 
executed  and  title  has  passed,  equity 
will  not  set  it  aside  for  want  of  con- 
sideration alone.  Peavey  v.  Wells, 
136  Minn.  180,  161  N.  W.  508. 

The  burden  of  proving  want  of  con- 
sideration is  on  the  party  alleging  it. 
Marquardt  t.  Bartlett,  173  Iowa  745, 
155  N.  W.  1014. 

*7  United  Stat«SL  Henderscm  v. 
Phillips,  178  Fed.  374. 

Artansas.  Eustice  v.  Meytrott,  100 
Ark.  510,  140  8.  W.  590. 

Georgia.  Hardin  v.  Caee,  134  Qa. 
813,  68  S.  E.  648. 

MaasactiaBettB.  Murdoek  v.  Cald- 
well, 8  Allen  309. 

MUmMota.  F^rst  Nat.  Bank  of 
Hastings  v.  Corporation  Securities 
Co.,  120  Minn.  105,  139  N.  W.  296. 

Montana.  Baiche  v.  Morrisan,  47 
Mont.  127,  130  Pac.  1074,  37  Mont. 
244,  95  Pae.  1061. 

Nabraaka.  Jones  v.  Wattles,  66 
Neb.  533,  92  N.  W.  765. 

H«W  Tortt.  Joseph  v.  Sulzberger, 
13«  App.  Div.  499,  121  N.  T.  Supp. 
73. 

Pemuylranla.  Sherman  v.  Herr, 
220  Pa.  420,  69  Atl.  699. 

^^LaUngton.  Hcrrin  v.  Scandina- 
vian'American  Bank,  65  Wash.  569, 
118  Pac.  648. 

"Where  a  unilateral  contract  has 
been  perforded  by  one  party  and  the 
etmsideration    for   its    execution   bar 


been  received  by  the  other  party,  the 
party  who  has  performed  may  insist 
on  fulfillment  of  the  OQiitract."  Kin- 
eaid  V.  Overshiuer,  171  HI.  App.  37. 

A  contract  for  the  sale  of  stock, 
which  is  to  be  binding  upon  the  pni- 
ehaser  in  case  his  examination  of  the 
books  of  the  company  shall  be  satis- 
factory, and  prove  the  truth  of  a  cove- 
nant OS  to  its  earnings,  is  not  void 
for  want  of  mutuality,  as  not  being 
necessarily  binding  on  the  purchaser, 
since,  if  he  should  refuse  to  take  the 
stock  on  tender  by  the  seller,  specific 
performance  could  be  decreed  against 
him.  Northern  Cent.  By.  Co.  v.  Wal- 
worth, 193  Pa.  St.  207,  74  Am.  St.  Bep. 
683,  44  Atl.  253. 

There  is  mutuality  of  obligation 
whether  the  holder  of  an  option  con- 
tract to  sell  stock  agrees  to  aell  it  or 
not,  where  the  option  is  supported  by 
a  snffleient  consideration,  and  binds 
the  other  party  to  purchase  if  the 
ptaintifF  elects  to  sell  within  the  time 
specified  in  the  agreement.  First 
Nat.  Bank  of  Hastings  v.  Corporation 
Securities  Co.,  128  Minn.  341,  150  N. 
W.  1084. 

In  McMillan  v.  Batten,  52  Ore.  218, 
98  Pac.  675,  a  contract  for  the  sale  of 
stock,  when  construed  as  a  whole,  was 
held  to  bind  the  purchaser  to  take 
and  pay  for  certain  shares  which  were 
to  be  delivered  and  paid  for  in  the 
future,  as  well  as  those  taken  and 
paid  for  immediately,  and  sot  to  be 
merely  an  option  on  his  part  to  do 
so,  although  it  did  not  contain  lan- 
guage   expressly    binding    hiro    to    do 
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binding  coDtr&ct ; "  and  of  course  a  contract  giving  an  option  to 
purchase  stock  within  a  certain  time  is  binding  if  there  is  an  inde- 
pendent consideration,  as  the  payment  of  money  for  the  option,  for 
example.**     Furthermore,  a  contract  giving  an  t^on  to  purchase 


■ladlfomla.  Russ  v.  Tuttle,  15S 
Cal.  226,  110  Pac.  813. 

OoUMctlcnt.  Patterson  v.  Farming^ 
ton  St.  B.  Co.,  76  Conn.  628,  57  Atl. 
853. 

HlnneBOta^  First  Nat.  Bank  of 
IlaatingB  v.  Corporation  Securities  Co., 
128  Minn.  341,  150  N.  W.  1084. 

Uontaua.  Baiche  v.  Uorri«on,  47 
Mont.  127,  130  Pac.  1074. 

N«W  York.  Brinley  v.  Nevins,  162 
App.  Div.   744,  147  N.  T.   8upp.  S85. 

Vlrginitk  Seddon  t.  Rosenbaum,  85 
Va.  928,  3  L.  B.  A.  337,  0  S.  E.  326. 

An  option  is  unilateral  until  it  has 
been  exerdaed  by  the  other  p&rt;. 
Staf  V.  Tennille,  150  Ala.  514,  49  So. 
238. 

An  option  not  supported  by  a  con- 
sideration may  bo  withdrawn  at  any 
time  before  it  is  accepted.  Brioley  v. 
Nevins,  162  N.  Y.  App.  Div.  744,  147 
N.  Y.  Supp.  985. 

A  person  who  takes  stock  under  a 
contract  of  sale,  giving  him  an  option 
to  return  the  9am e  within  a  certain 
time,  is  liable  for  the  price  if  he  does 
not  return  it  within  such  time.  Ste. 
vens  V.  Hertzler,  109  Ata.  423,  19  So. 
838. 

If  a  peraon  is  given  an  option  to 
imrcfaase  stock  on  the  happening  of  a 
certain  contingency,  he  is  not  obliged 
to  give  explicit  notice  to  the  vendors 
of  his  election  not  to  take  it,  but  it  is 
Rufficient  if  he  makes  such  election 
promptly  and  does  some  overt  act 
which  will  bind  him  so  that  it  may  be- 
come properly  known.  Randall  v. 
Claflin,  194  Mass.  560,  80  N.  E.  594. 

An  agreement  giving  the  purchaser 
an  option  to  purchase  stock  at  any 
time  before  it  was  sold  to  others,  and 
permitting  the  seller  to  sell  to  oth- 
ers after  giving  notiee  to   the   buyer 


of  his  desire  to  sell  and  the  oppor- 
tunity to  buy  it,  was  held  to  bind  the 
purchaser  an  conditionally  to  take  thn 
Btoek  if  it  was  not  so  sold,  and  not  to 
merely  give  him  an  option  to  do  so. 
Fourth  Nat.  Bank  of  Nashville  v. 
Stahlman,  132  Tenn.  367,  L.  B.  A. 
1016  A  568,  178  B.  W.  942, 

In  Fry  v.  Thorno,  64  Wash.  479,  117 
Pac.  230,  an  agreement  was  held  to 
constitute  an  option  to  purchase  stock, 
and  not  a  contract  for  its  sate. 

In  Pratt  v.  Prouty,  104  Iowa  419,  65 
Am.  St.  Bep.  472,  73  N.  W.  1035,  an 
option  contract  was  held  to  limit  the 
amount  of  stock  that  could  be  pur- 
chased in  any  year,  but  not  to  le- 
<|uire  the  purchase  of  that  amount,  so 
that  those  to  whom  it  ran  might  elect 
to  purchase  a  less  amount. 

U  OomwcUcnt.  Patterson  v.  Farm- 
ington  St.  E.  Co.,  76  Conn.  628,  57 
Atl.  853. 

Iowa.  Pratt  V.  Prouty,  104  Iowa 
419,  65  Am.  St.  Bep.  472,  73  N.  W. 
1035. 

HlnnMota.  First  Nat.  Bank  of 
Hastings  v.  Corporation  Securities  Co., 
128  Minn.  341,  150  N.  W.  1084. 

Montana.  Baiehe  r.  Morrison,  47 
Mont.  127,  130  Pac.  1074,  37  Mont. 
244,  95  Pac.  1061. 

North  OaioUlU.  See  Kuker  v. 
Snow,  149  N.  C.  181,  62  8.  E.  909. 

A  contract  between  persons  holding 
the  entire  interest  in  a  corporation 
by  which  eaeb  gives  a  first  option  on 
hia  stock  at  a  specified  price,  with 
thirty  days  in  which  the  party  may 
exercise  the  option  or  decline  so  to  da, 
there  being  a  further  agreement  that 
in  case  of  death  of  either  of  the  par. 
ties  the  thirty  days  shall  not  begin 
to  run  until  letters  testamentary  or 
of    administration    have    issued,    the 
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stock   will    be   held    binding   where   audi    option    is    under   seal.*" 
An  option  to  purchase  stock  must  be  exercised,  if  at  all,  in  accord- 
ance with  its  termfl.     If  snch  au  option  is  ^ven  to  several  persons 
jointly,  one  of  them  alone  cannot  exercise  it.*' 

The  fact  that  the  stock  turns  out  to  be  worthless,'*  or  has  depreci- 
ated in  value  or  become  worthless  since  the  contract  was  made,"  does 
not  amount  to  a  failure  of  consideration.  Nor  does  the  fact  that 
tiie  stock  was  intrinsically  worthless  when  sold,  if  it  had  a  market 
value.**  In  order  to  sustain  a  plea  of  failure  of  consideration  for  a 
note  given  for  the  price  of  worthless  stock,  "the  purchaser  must  show 
that  the  payee  acted  in  bad  faith,  that  the  stock  was  worthless  at  the 
time  the  note  was  given,  and  that  the  payee  knew  this  fact  when'  the 
note  was  given."** 

The  purchaser's  lialnlity  to  pay  for  the  stock  in  accordance  with  his 
^reement  cannot  be  made  to  depend  upon  the  value  placed  upon  it  by 
him,  nor  upon  his  secret  intentions  as  to  taking  it,*"  The  frustra- 
tion of  an  expectation  or  anticipation  of  the  purchaser  does  not 
amount  to  a  failure  of  consideration,*^  and  he  cannot  escape  liability 
for  the  purchase  price  merely  because  the  venture  turned  out  badly 
or  was  not  as  profitable  as  he  expected  it  to  be,**  or  because  the  stock 


other  partios  to  the  agreemeDt  having 
the  right  to  exercise  the  option  in 
cue  the  party  to  whom  the  memben 
of  the  corporation  gave  the  flrat  op- 
tioD  do  not  ezereiae  it,  ie  valid,  the 
inntnal  coven  ants  forming  euffleient 
eeneideration  to  suBtain  the  contract. 
Scruggs  V.  Cotterill,  67  N.  Y.  App. 
Div.  583,  73  N.  T.  Supp.  882. 

••Hogg  X.  M«Gnffin,  67  W.  Va.  456, 
31  L.  B.  A.  (N.  8.)  491,  68  8.  E.  41. 

An  option  contract  for  the  Bale  of 
certain  stock  under  8e«t  reciting  that 
one  dollar  has  been  paid  eonBtitntes  a 
contract  which  may  be  enforced  is 
equity.  Watkins  v.  Bobertson,  IDS  Va. 
269,  5  L.  E.  A.  (N.  S.)  1191,  115  Am. 
St.  Bep.  880,  54  8.  E.  33. 

•1  Pratt  V.  Prouty,  104  Iowa  419,  65 
Am.  8t.  Bep.  472,  73  N.  W.  1035. 

nPeck  Colorado  Co.  v.  8tratton,  95 
Fed.  741;  Crowthor  v.  Bell,  190  III. 
App.  49 ;  Leonard  t.  Driqier,  187  Hasa. 
536,  73  N.  £.  644;  Benton  v.  Maryott, 
21  N.  J.  Bq.  123. 

M  Goad  V.  Lewis,  174  Ky.  394,  192 


B,  W,  30;  Purber  v.  Fogler,  97  Me. 
585,  55  Atl.  511;  PitUborg  Stove  & 
Bange  Co.  v.  Pennsylvania  8tov«  Co., 
208  Pa.  37,  67  Atl.  77 ;  Moore  v.  Cald- 
well, 8  Bieh.  Eq.  (8.  C.)  22. 

•4  Goad  V.  Lewis,  174  Ky.  394,  192 
8.  W.  30j  Field  v.  Turley  (Ky.),  120 
8.  W.  338;  Kirtley'e  Adm'i  v.  Shia- 
kle,  24  Ky.  L.  Bep.  608,  69  8.  W.  723. 

•S  McMillan  v.  Krst  Nat.  Bank  of 
Valdosta,  13  Ga.  App.  23,  78  &  K 
734. 

M  Where  a  creditor  takes  stock  to 
apply  on  hia  claim,  the  fact  that  be 
placed  no  value  on  the  stock  wonld  be 
immaterial  In  an  action  by  him  to  col- 
lect his  claim  agaioat  the  corporation. 
Eeid  V.  Detroit  Ideal  Paint  Co.,  132 
Mieh.  628,  94  N.  W.  3. 

•THarriman  v.  Northern  Securities 
Co.,  197  V.  8.  244,  49  L.  Ed.  739,  aS'g 
134  Fed.  33L 

••Coca-Cola  Bottling  Co.  v.  Ander- 
son, 13  Oa.  App.  772,  80  8.  E.  32; 
McMillan  v.  Hret  Nat  Bank  of  Vai- 
•losta,  13  Ga.  App.  23,  78  S.  E.  734. 
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was  not  as  valuable  as  he  thought  it  would  be.^  Nor  does  a,  mere  fail- 
ure by  the  other  party  to  the  contract  to  perform,^  or  the  fact  that  cer- 
tificates of  stock  had  not  been  delivered  before  the  suit  was  brought,' 
or  have  been  retained  as  collateral  security  for  notes  given  for  the 
purchase  price,'  amount  to  a  failure  of  consideration. 

Breach  of  warranty  may  amount  to  a  failure  of  consideration*  And 
the  same  is  true  of  a  breach  of  a  collateral  agreement  without  which 
the  contract  would  not  have  been  made,  where  it  results  in  the  stock 
becoming  worthless.' 

§3859.  Oral  eoatniAg;  statute  of  frauds — ^Necessity  tta  writjng. 
A  contract  for  the  sale  of  shares  in  a  corporation  need  not  be  in  writ- 
ing unless  writii^  is  expressly  required  by  some  statute.'  Whether 
such  a  contract  is  within  the  statute  of  frauds  is  a  question  upon  which 
the  courta  have  differed.    As  was  shown  in  a  former  section,  shares 


The  fact  that  the  property  trf  the 
earporation  turns  out  to  be  of  littla 
value  and  tho  company's  operationa 
are  unprofitable  and  reeuU  ia  a  loss  to 
the  pDTchaseT,  does  not  amoant  to  a 
failure  of  consideration.  Hill  v.  Dil- 
lon,   176    Ho.    App.    192,    161    8.    W. 


•  Cw>wthw  1 


911,  190  m.  App. 


I  State  Bank  of  Indiana  v.  Qatei, 
114  Iowa  333,  86  N.  W.  311. 

"Crowther  v.  Bell,  190  lU.  App. 
48. 

Failure  to  deliver  the  certificates  is 
not  a  failure  of  eonslderation  for  a 
note  given  for  the  price,  where  they 
were  not  to  be  delivered  until  the 
note  was  paid,  which  has  not  been 
done.  Cowboy  State  Rank  &  Trust 
Co.  V.  Ouinn,  —  Tes.  Civ.  App.  — , 

leo  a  w.  1103. 

In  MeLennan  v,  Plununer,  34  N.  D. 
269,  158  N.  W.  269,  the  refusal  to 
execute  a  formal  written  BSBignmeut: 
of  an  interest  in  the  stock  of  a  cor- 
poration which  had  issued  no  certifi- 
cates was  held  not  to  amount  to  a 
failure  of  cODBideration,  where  the  as- 
signor did  not  claim  any  further  in- 
tereat  in  the  stock,  and  the  assignee 


exercised  full  and  complete  domin- 
ion over  it  and^iraa  reci^^zed  as  its 
owner  by  the  corporation. 

There  is  a  failure  of  consideration 
for  a  note  given  for  the  purchase 
price  of  stock  where  the  stock  has 
never  been  delivered  and  the  contract 
of  sale  has  been  rescinded.  Blood- 
worth  V.  Woodward,  —  Ga.  App.  — , 
03  8.  E.  221. 

SMcVay  V.  Beese,  62  Wash.  562, 
114  Pac.  184. 

1  Cornish  v.  Friedman,  94  Ark.  282, 
126  8.  W.  1078. 

> Merchants'  &  Farmers'  Bank  v. 
Smith,  107  Miss.  105,  04  So.  970. 

Failure  of  the  payee  of  a  note  given 
for  stock  to  place  certain  money  in 
the  treasury  wf  the  corporation  and 
TO  give  an  indemnity  bond  against 
tile  infringement  of  certain  patents, 
as  he  agreed  to  do,  was  held  to  amount 
to  a  total  failure  of  consideration 
where  the  stock  was  thereby  rendered 
worthless.  McElhinney  v.  Harte,  98 
Neb.   229,   152  N.  W.   367. 

«  Colfax  Hotel  Co.  v.  Lyon,  69  Iowa 
683,  29  N.  W.  780;  Coudlt  v.  Galves- 
ton City  Co.,  —  Tex.  Civ.  App.  — ,  186 
S.  W.  395. 
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of  stock  are  personal  property,  even  though  the  corporation  may  own 
land,  and  even  though  all  or  the  greater  part  of  its  assets  may  consist 
of  land;^  and  it  is  well  settled,  therefore,  that  a  contract  for  the 
sale  of  shares  in  a  corporation  owning  real  estate  is  not  within  that 
section  of  the  statute  of  frauds  which  provides  that  no  action  shall  bg 
brought  whereby  to  charge  any  person  ' '  upon  any  contract  or  sale  of 
lands,  tenements,  or  hereditaments,  or  any  interest  in  or  concerning 
them,"  unless  the  agreement,  or  some  memorandum  or  note  thereof, 
shall  be  In  writing,  and  signed  by  the  party  to  be  charged  therewith, 
or  his  authorized  agent.' 

There  is  a  difference  of  opinion  as  to  whether  a  contract  for  the 
sale  of  shares  is  within  that  section  of  the  statute  of  frauds  which 
provides  that  "no  contract  for  the  sale  of  any  goods,  wares  and  mer- 
chandise" for  more  than  a  certain  price  shall  be  allowed  to  be  good, 
' '  except  the  buyer  shall  accept  part  of  the  goods  so  sold  and  actually 
receive  the  same,  or  give  something  in  earnest  to  bind  the  bargain  or 
in  part  payment,  or  that  some  note  or  memorandum  in  writing  of  the 
said  bargain,  be  made  and  signed  by  the  parties  to  be  charged,"  etc. 
In  England  it  is  well  settled  that,  although  shares  of  stock  are  per- 
sonal property,  they  are  not  goods,  wares  or  merchandise,  within  the 
meaning  of  this  statute,"  since  the  statute  only  applies  to  goods, 
wares  and  merchandise  which  are  capable  of  being  in  part  delivered.^' 
And  the  English  cases  have  been  followed  by  some  of  the  courts  in 
this  country,*' 

Most  of  the  courts  in  this  country,  however,  in  which  the  question 
has  arisen,  have  taken. a  different  view,  and  have  held  that  a  contract 
for  the  sale  of  shares  is  within  this  section  of  the  statute,  since  it  is 
within  the  policy  of  the  statute,  and  the  terms  "goods"  and  "mer- 
chandise" are  broad  enough  to  cover  shares  of  stock,^    It  is  held 

3See  {3429,  supra.  7  Ann.  Can.  927,  54  8.  E.  939;  Bprague 

■  WatBoa  V.  Uolden,  10  Idaho  S70,  v.  Hoaie,  155  Mich.   30,   19  L.   B.  A. 

97   Pae.  G03;   Humble  v.  Mitchell,  11  (N.   8.)    874,   130   Am.   St.   Bep.   S5S, 

A.  ft  E.  205;  Bradley  v.  Holdawortb,  118  N,  W.  497. 

3  M.  4  W.  422.     And  Bee  Walker  v.  10  Duneuft  v.  Albreeht,  18  8im.  18». 

Bartlett,  18  C.  B.  84S,  2  Jur.  (N.  8.)  U  Webb   v,  Baltimore  ft  B.  8.  B. 

643;  Powell  V.  Jesaopp,  18  C.  B.  33C,  Co.,  77  Md.  92,  39  Am.  St.  Eep.  396, 

25  L.  J.  C.  P.  1».  28   Atl.   113,   limiting   Colvin   v.   Wil- 

B  Humble   V.  Mitchell,   11   A.    ft   E.  liams,  3  Harr.  ft  J.   (Md.)   38,  S  Am. 

205;  Bowlby  v.  Bell,  3  C.  B.  284,  16  Dec.  417.     See  Clark  v.  Burnham,  15 

L.   J.   C.   P.   18;   WatBOD   v.   Spratley,  Fed.  Can.  No.  2,816;  Vawter  v.  Qrif- 

10  Bxch.  222,  24  L.  J.  Ezch.  53 ;  Dun-  flu,  40  Ind.  593. 

eaft  V.  Albreeht,  12  Sim.   189.     See  IBTTnited  BtatM.    Snow  Storm  Miu. 

ftlao  Hightowei  v.  AiuAej,  126  Oa.  8,  Co.  v.  Johneon,  186  Fed.  745;  Frank- 
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that  this  coDstruetion  is  not  inconsistent  with  the  exception  in  the 
Btatute  of  cases  in  which  the  purchaser  shall  accept  part  of  the  goods. 

Nmr  YoA.  Tompkina  v.  Bheehan, 
158  N.  Y.  617,  53  N.  E.  502,  rev'g 
judgment  9  App.  Div.  623,  40  N.  T. 
Supp.  1150;  MasoQ  V.  Decker,  72  N. 
T.  595;  Baltzen  v.  NicoUy,  53  N.  Y, 
467;  Leach  v.  Weil,  129  App.  Div. 
688,  114  N.  Y.  Supp.  334;  Nichols  v. 
Clark,  40  Misc.  107,  81  N.  Y.  Supp. 
£62;  Ryers  v.  Tuaka,39  N.Y.8t,Bep. 
103,  14  N.  T.  Supp.  &26  (holding  that 
a  rule  of  the  stock  exchange  to  the 
contrary  is  immaterial).  See  aleo 
Cowper  V.  Bay  State  Gas  Co.,  127  Fed. 
482;  Baymond  v.  Colton,  104  Fed. 
219. 

Ohio.  Davis  Lanndry  &  Cleaning 
Co.  V.  Whitmore,  92  Ohio  St.  44,  Ann. 
Caa.  1917  C  988,  110  N.  E.  518. 

South  Carolina.  See  Qadsden  v. 
Lance,  I  McMull.  Eq.  87,  37  Am.  Dec 
548. 

Wlscmudn.  Eorrer  v.  Uadden,  152 
Wis.  646,  140  N.  W.  325;  Wiger  v. 
Carr,  131  Wis.  584,  11  L.  B.  A.  (N. 
&.)  650,  11  Ann.  Gas.  998,  111  N.  W. 
657;  Spear  t.  Bach,  82  Wis.  192,  52 
N.  W.  97. 

In  Florida,  where  the  statute  uses 
the  words  "personal  property,"  it  has 
been  held  applicable  to  a  sale  ot 
shares.  Strut  hern  Life  Insurance  A 
Trust  Co.  V.  Cole,  4  Fla.  35B. 

An  agreement  to  deliver  stock  for 
services  to  be  rendered  in  the  futnre 
is  within  the  statute.  Franklin  v. 
Uatoa  Gold  Min.  Co.,  158  Fed.  941, 
16  L.  B.  A.  (N.  S.)  381,  14  Ann.  Cas. 
302. 

A  contract  of  agency  authorising 
one  party  to  purchase  stock  from  a 
third  person  for  the  other  is  not  a 
contract  for  the  sale  of  the  stock  with- 
in this  provision.  Wiger  t.  Carr,  131 
Wis.  584,  11  L.  B.  A.  (N.  B.)  650, 
11   Ann.  Cas.  998,  111  N.  W.  657. 

An  agreement  by  the  promoter  of  a 
corporation  formed  to  take  over  the 


llu  V.  Matoa  Gold  Min.  Co.,  158  Fed. 
941,  16  L.  R.  A.  (N.  S.)  3S1,  14 
Ann.  Cas.  302.  See  also  Lucas  v.  Mil- 
liken,  139  Fed.  S16. 

Arkaneas.  BusseU  v.  Betta,  107 
Ark.  629,  156  S.  W.  457;  Btifft  v. 
Stiewel,  91  Ark.  445,  18  Ann.  Cas. 
597,  125  8.  W.  1008. 

Oallfoinla.  Mayer  v.  Child,  47  Cal. 
143;  CuthiU  V.  Peabody,  19  Cal.  App. 
304,  125  Pac.  926. 

Colorado.  Bncrw  Storm  Min.  Co.  v. 
Johnson,  186  Fed.  745;  Franklin  v. 
Matoa  Gold  Min.  Co.,  158  Fed.  941, 
16  L.  B.  A.  (N.  S.)  381,  14  Ann.  Cas. 
302,   construing  the   Colorado  statute. 

Ccnmsctlont.  De  Nunzio  V.  De  Nun- 
lio,  90  Conn.  342,  97  Atl.  323;  North 
v.  Forest,  IG  Conn.  400. 

.Qwigla.  Weatberly  v.  Cotter,  142 
Ga.  457,  83  S.  E.  104;  Hightower  v. 
Ansley,  126  Ga.  S,  7  Ann.  Cas.  927, 
54  8.  B.  939,  overruling  Bogers  v. 
Burr,  105  Oa.  432,  70  Am.  St.  Bep.  50, 
31  S.  E.  438;  Seaman  v.  Sweat,  — 
Ga.  App.  — ,  95  S.  B.  378;  Coca-Cola 
Bottling  Co.  V.  Anderson,  13  Ga.  App. 
772,  SO  B.  E.  32.  See  also  Dinkier  v. 
Baer,  92  Ga.  432,  17  8.  B.  953. 

Malno.  Ford  v.  Howgate,  106  Ue. 
517,  29  L.  B.  A.  (N.  S.)  734,  76  Atl. 
939;  Pray  v.  Mitchell,  60  Me.  430. 

Massachuaans.  Willett  v.  Smith, 
214  Mass.  494,  101  N.  E.  105S;  Board- 
man  V.  Catter,  128  Mass.  388;  Eftat- 
em  B.  Co.  v.  Benedict,  10  Gray  212; 
Tisdale  v.  Harris,  20  Pick.  9. 

Michigan.  Sprague  v.  Hosie,  155 
Mieh.  30,  IB  L.  B.  A.  (N.  8.)  874,  130 
Am.  St.  Bep.  558,  118  N.  W.  497.  Bee 
also  Peninsula  Leasing  Co.  v.  Cody, 
161  Mieh.  604,  126  N.  W.  1053.     . 

UlssonrL  Fine  v.  Hornsby,  2  Mo. 
App.  61.  Bee  Bernhardt  v.  Walls,  29 
Mo.  App.  206. 

Hebraaka.  See  Jones  v.  Wattles,  66 
Neb.  533,  92  N.  W.  765. 
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"The  provision  is  general,"  said  Chief  Justice  Shaw,  "that  no  con- 
tract for  the  sale  of  goods,  etc.,  shall  be  allowed  to  be  good.  The 
exception  is,  when  part  are  delivered ;  but  if  part  cannot  be  delivered, 
then  the  exception  cannot  exist  to  take  the  case  out  of  the  general 
prohibition. ' '  ^' 

An  agreement  by  the  seller  of  stock  to  repurchase  it  at  the  option 
of  the  buyer  has  been  held  not  to  be  within  this  provision,  on  the 
theory  that  the  transaction  does  not  constitute  a  sale.**  And  it  has 
also  been  held  that  the  sale  and  agreement  to  repurchase  constitute 
but  a  single  original  contract,  and  that  delivery  of  the  stock  to  the 
purchaser  and  payment  therefor  constitute  sufficient  part  perform- 
ance to  take  it  out  of  the  statute."  But  there  is  authority  that 
such  a  contract  is  within  this  provision  of  the  statute,  and  that  the 
purchase  of  the  shares  by  the  buyer  is  merely  preparatory  and 
ancillary  to  the  contract  to  repurchase,  and  is  not,  therefore,  such 
performance  as  to  take  the  latter  contract  out  of  the  statute.*' 


buBineu  <jl  a  defuDct  corporation 
whereby  Btockholders  of  the  latter  are 
to  bare  stock  in  the  new  eompanj'  1b 
not  a  eontraet  for  the  sale  of  such 
■tock,  aud  is  not  within  the  etatute. 
Millen  V.  Potter,  190  Mich.  262,  157 
N.  W.  101. 

Some  courts  hold  that  this  section 
of  the  statute  of  frauds  does  not  ap- 
ply where  the  goods  contracted  for 
are  not  in  enstence  when  the  con- 
tract is  made,  Qr  where  some  act  re- 
mains to  be  done  to  pnt  them  in  a 
condition  to  be  delivered,  and  where 
this  rule  obtains  the  statute  does  not 
apply  to  a  contract  by  which  a  per- 
son agrees  to  sell  to  another  his  right 
of  subscription  -  to  certain  shares  of 
etoek  in  a  corporatiou  when  the  sub- 
BCription  books  shall  be  opened  and 
the  shares  issued.  Gadsden  v.  Lance, 
I  McUnll.  Bq.  (S.  C.)  87,  37  Am. 
Dee.  548. 

That  a  subscription  for  stock  is  not 
within  this  provision,  see  E  537,  supra. 

UTisdale  v,  Earrin,  20  Pick. 
(Mhbb.)  ». 

USchaefer  v.  Streider,  20:i  Maee. 
467,  89  N.  E.  618.  See  also  Johnston 
T.  Trask,  116  N.  Y.  136,  5  L.  E.  A. 


630,  15  Am.  St.  Bep.  394,  22  N.  E. 
377,  where  this  rule  was  applied  to 
Boch  a  provision  in  a  contract  for  the 
Bale  of  bonds. 

1>  Colorado.    Mulf ord  v.  Torrey  Bi- 
ploration  Co.,  45   Colo.  81,  100  Pae. 

see. 


Armstrong  v.  Orler, 

220  Mass.  112,  107  N.  E.  392. 

Habraska.  Fremont  Carriage  Mfg. 
Co.  T.  Thomaen,  65  Neb.  370,  91  N. 
W.  376. 

Vennont.    Fay  v.  Wheeler,  44  Vt. 


Korrer  v.  .Madden,  152 
Wis.  646,  140  N.  W.  325;  Hankwita 
v.  Barrett,  143  Wis.  63B,  128  N.  W. 
430;  Vohland  v.  Gelhaar,  136  Wis.  75, 
16  Ann.  Cas.  781,  116  N.  W.  869. 

An  agreement  whereby  in  considera- 
tion of  the  purchase  of  stock  from  a 
corporation  the  company  is  to  employ 
the  purchaser  and  is  to  repurchase  the 
stock  if  it  discharges  him  is  taken 
out  of  the  statute  where  it  is  fully 
performed  hy  the  purchaser.  Fre- 
mont Carriage  Mfg.  Co.  v.  Thomsen, 
G5  Neb.  .170,  91  N.  W.  376. 

"Bernhardt  v.  Wall,   29  Mo.  App. 
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Some  courts  hold  that  an  agreement  by  a  third  person  to  repur- 
chase stock  bought  from  an  existing  corporation,  either  at  the  buyer's 
option,*'  or  in  case  it  does  not  pay  dividends  at  a  certain  rate,"  or 
an  agreement  to  find  some  one  who  will  tate  the  stock  and  pay  a  note 
given  for  the  sabscription  price,**  is  not  within  this  provision.  On 
the  other  hand,  it  has  been  held  that  a  collateral  independent  agree- 
ment by  a  third  person  to  purchase  the  stock  of  a  subscriber  to  the 
stock  of  a  corporation  in  process  of  being  formed,  made  to  induce 
him  to  subscribe,  is  within  the  statute,  and  is  not  taken  out  of  it 
by  the  delivery  of  the  stock  to  the  subscriber,"*  And  in  at  least 
one  state  the  same  has  been  held  to  be  true  of  such  an  agreement 
in  relation  to  stock  bought  from  an  existing  eixrporation**  It  has 
also  been  held  that  an  agreement  that  if  a  stockholder  will  not  sell 
his  stock  to  a  certain  person  and  the  corporation  thereafter  becomes 
insolvent  the  promisor  will  pay  him  the  par  value  of  his  stock  with 
interest  is  within  this  provision,  on  the  theory  that  it  is  a  conditional 
Bale." 

Of  course  a  contract  for  the  sale  of  shares  which  is  not  to  be 
performed  within  a  year  is  within  that  clause  of  the  statute  of 
frauds  which  renders  unenforceable  agreements  not  to  be  performed 
within  a  year  from  the  making  thereof,  but  the  statute  does  not 
apply  when  the  agreement  is  to  be  performed  on  a  contingency  which 
may  or  may  not  happen  within  the  year,"     An  agreement  by  the 

lTB<^)iaefor   v.    Strieder,   203    Mass.  at  a  certain  rate,  is   not  within  this 

467,  89  N.  E.  618.  proTiaion.     Clement  v.  Rowe,  33  6,  D. 

An  a^eeinent  that  if  A  person  will  499,  146  N.  W.  700. 

subscribe   for   or   purchase   stock  the  ••Green   v.   Brookina,  23  Mich,  48, 

other  party  to  the  contract  will  repur-  6  Am.  Bep.  74. 

chase  it  from  hira  if  he  is  not  satis-  BOWeatherly  v.  Cotter,  142  Ga.  467, 

lied  with  the  investment  is  not  within  83  S.  E.  104;  Seaman  v.  Sweat, —  Ga. 

this  provi^sion  of  the  statute.    Garwell  App.  — ,  95  S,  E.  378;  Bosrdman  y. 

V.  Morris,  2  Cal.  App.  451,  83  Pac.  578.  Cutter,  128  Mass.  3S8. 

An  agreement  by  an  officer  of  the  H  Eorrer  v.  Madden,  15S  Wis,  64S, 

corporation  to  repurchase  on  demand  140  N.  W.  325. 

stock  bought  from  the  corporation  is  *>  Rtiasell  v.  Betts,  107  Ark,  629,  156 

not    a    contract    to    purchase    goods,  8  W.  457. 

wares,  merchandise  or  things  in  action.  •*  Cuthill  v.  Peabody,  19  Cal,  App. 

Trenholm   v.   Kloepper,   88   Neb,   236,  304,   125   Cac.   926;   McDroy   v.   Bich- 

129  N.  W.  436,  ards,  148  Mich.  694,  112  N,  W.  489; 

1*  An  agreement  by  a  third  person  to  Gadsden    v.    Lance,    1    McUulI,    Bq, 

pay  the  purchaser  of  stock  from  the  (S.  C.)   87,  37  Am.  Bee.  54S;  Reed  & 

corporation  its  par  value  with  interest  MeCormick   v.   Gold,    102   Va.   37,   45 

on  surrender  of  the  certificate  to  him,  S.  E.   86S;   Seddon   v.  Bosenbaum,  85 

if  it   does   not  pay  annual   dividends  Va.  928,  3  L,  B.  A.  337,  9  S.  £.  326 
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seller  to  repurchase  the  stock  if  the  buyer  is  dissatisfied,**  or  if  the 
corporation  fails  to  pay  dividends  on  the  atock,**  or  to  pay  the  buyer 
a  certain  per  cent  annually  on  the  par  value  of  his  stock,**  is  also 
within  this  provision. 

It  has  been  held  that  an  agreement  by  a  third  person  to  purchase 
from  the  buyer  stock  bought  from  the  corporation  if  the  buyer  de- 
sires to  dispose  of  it,"  or  if  the  corporation  fails  to  pay  dividends 
thereon  at  a  certain  rate,"  or  guaranteeing  that  the  corporation  will 
pay  dividends  on  the  stock  at  a  specified  rate  and  agreeing  to  make 
up  any  deficiency,"  or  that  the  corporation  will  accept  certain  notes 
and  mortgages  in  full  payment  for  the  stock,  and  to  indemnify  the 
purchaser  against  any  action  of  the  corporation  to  recover  anything 
further  by  way  of  payment,"  is  not  a  promise  to  answer  for  the 
debt,  default  or  miscarriage  of  another  within  the  meaning  of  the 
statute.  And  the  same  has  been  held  to  be  true  of  a  guaranty  by  a 
(where  the  statute  wae  held  inap-  tlie  corporation  is  taken  out  of  the 
plicabje   ttr  a   contract   to  sell   abares      statute  where  the  purchaser  takes  and 


within  three  years  at  the  option  of 
the  other  party).  See  also  Kutz  v. 
Fleisher,  67  Cal.  93,  7  Pac.  105. 

For  applications  of  this  provision 
'to  subecriptions  to  stock,  see   S537, 

MAn  agreement  was  made  that  if 
plaintiff  would  purchase  certain  stock 
and  should  become  disaatisfied  there- 
with at  the  end  of  a  year  defendant 
woQtd  bay  same  back  at  the  price  paid. 
Some  six  weeks  later  the  plaintiff, 
relying  on  the  agreement,  bought  cer- 
tain shares  of  the  stock,  paying  there- 
for. The  court  held  the  date  of  the 
purchase  to  be  the  date  of  the  contract, 
and  It  was  therefore  a  contract  to  be 
performed  within  a  year  and  hence  did 
not  come  withia  the  statute  of  frauds. 
Gnrwell  v.  Uorrls,  2  Cal.  App.  451, 
83  Pac.  S7S. 

See  Vohlaad  v.  Gelhaar,  136  Wis.  75, 
16  Ann.  Cae.  781,  IIG  N.  W.  869, 
where  it  was  held  that  the  evidence 
snstained  a  finding  that  the  agreement 
was  to  repurchase  the  stock  within 
one  year  froin  the  date  of  sale,  so  that 
the  statute  did  not  apply. 

HDch  an  agreement  by  a  third  per- 
MQ  made  to  iudnce  a  purchase  from 
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pays  for  the  stock  within  a  year,  since 
the  contract  is  no  longer  executory  on 
his  part  West  v.  King,  163  Ey.  661, 
174  8.  W.  11. 

tt  An  agreement  by  an  individual 
that  if  stock  purchased  from  the  com- 
pany does  not  pay  certain  annual  divi- 
dends the  purchaser  may,  at  the  ex- 
piration of  two  years,  surrender  the 
stock  to  him,  and  that  he  will  then 
pay  the  purchaser  the  par  value  there- 
of with  interest,  is  within  this  pro- 
vision. Clement  v.  Bowe,  33  8.  D. 
499,  14Q  N.  W.  700. 

« Hubbard  V.  HnbbaYd,  151  N.  Y. 
App.   Div.   174,   135  N.   Y.  8upp,  M8. 

Such  an  agreement  is  not  taken  out 
of  the  statute  by  part  performance. 
Hubbard  v.  Hubbard,  151  N.  Y.  App. 
Div.   174,  135  N.  T.  Supp.  908. 

WWest  V.  King,  163  Ky.  561,  174  8. 
W.  11;  Trenbolm  v.  Eloepper,  88  Neb. 
236,  129  N.  W.  436. 

•■Clement  v.  Bowe,  33  S.  D.  499, 
146  N.  W.  700. 

«•  Crook  V.  Scott,  65  N.  Y.  App.  Div. 
139,  72  N.  Y.  Bupp.  516,  afl'd  174 
N.  Y.  520,  66  N.  E.  1106. 

» Patrick  v.  Barker,  78  Neb.  823, 
112  N.  W.  358. 
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third  person  that  the  stock  will  pay  dividends  at  a  certain  rate  per 
annum.**  But  the  contrary  has  been  held  to  be  true  Jot  an  agree- 
ment by  a  promoter  made  to  induce  a  subscription  to  the  stock  of  s 
proposed  corporation  that  if  the  company  fails  the  promoter  will  pay 
back  to  the  subscriber  all  the  money  put  in  by  him ;  "*  and  of  a  guar- 
anty that  the  corporation  will  return  the  mwiey  invested  with  a  speci- 
fied profit  on  or  before  a  certain  date ;  **  and  of  a  promise  to  pay  the 
notes  of  a  third  person  as  part- of  the  purchase  price  of  stock.** 

§3860.  — Sofficiemcj  of  writiiig  or  memorandom;  part  pwfonn- 
ance.*  The  rules  for  determining  what  is  a  sufficient  writing  or 
memorandum  to  satisfy  the  statute  are  those  applicable  to  sales  of 
personal  property  generally.**  As  in  other  cases  it  must  contain  the 
complete  contract,  leaving  nothing  to  be  supplied  by  parol.*"  Letters 
written  between  parties  after  an  oral  contract  had  been  entered  into, 
which  disclose  the  full  terms  of  the  contract,  afford  a  sufBcient  mem- 
orandum to  satisfy  the  statute."  And  the  same  is  true  of  a  written 
offer  signed  by  the  party  making  it  although  it  is  accepted  by 
parol ;  **  and  of  a  memorandum  signed  by  an  agent  of  the  seller, 
having  written  authority  to  make  the  sale." 

Contracts  within  the  statute  are  presumed  to  be  in  writing  until 
the  contrary  appears,  and  hence,  in  declaring  on  such  a  contract, 
it  need  not  be  alleged  that  it  was  in  writing,  but  the  presumption 
that  it  was  necessarily  follows  the  allegation  of  its  making.*" 

•IWot  V.  King,  163  Ky.  561,  174  for  the  purpoge  of  fixing  the  Bubjeet- 

8.  W.   II;   Moorehouse  v.  Crangle,  36  matter  of  the  agreement  and  showing 

Ohio  St.  130,  38  Am.  Bep.  564.  the    meaning    which    they    pnt    upon 

M  OaoBej  V.  Orr,  173  Mo.  532,  73  8.  (heir    words.     Willett    v.    Smith,   214 

W.  477.  Maas.  464,   101  N.  B.  1059. 

W  Hunt  V,  Taylor,  27  Ky.  L.  Bep,  «  Cooper  v.  Bay  State  Qat  Co.,  127 

978,  87  8.  W.  290.  Ted.  482;  Weymouth  v.  Goodwill,  105 

HBeeson   v.  Wright,   159   Ca).   133,  Me.  510,  75  Atl.  61. 

112  Pac.  1091.  But  the  contrary  is  true  of  a  letter 

16  See  standard  works  on  the  aub-  nhich  does  not  specify  the  afaarea  of 

jeet.  stock  of   any  particular  eorporation, 

MEightower  v.  Ansley,  126  Ga.  8,  or  the  price  to  be  paid,  or  when  pay- 

7  Aon.  Gas.  927,  54  8.  E.  939;  Leaeh  T.  ment  is  to  be  made.     Hightower  v. 

Weil,  129  N.  Y.  App.  Div,  688,  114  Analey,  126  Ga.  8,  7  Ann.  Caa.  927,  54 

N.  Y.  Supp.  234.  8.  E.  93B. 

As  to  the  sufficiency  of  the  memo-  Mln  re  Petting^H  *  Co.,  137  Pefl. 

randnm,    see    Willett    v.    Smith,    214  143. 

Mass.  494,  101  N.  E.  1058.  SS  Jones    v.    Wattles,    66   Neb.   533, 

But  the  BituaUon  of  the  parties  and  93  N.  W.  765. 

the  circumBtances  under  which  the  con-  *•  Cuthill  v.  Peabody,  19  Cal.  App, 

traet  was  made  may  be  shown  by  parol  304,  125  Pac.  926. 
650S 
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As  in  other  cases,  au  oral  contract  for  the  sale  of  stock  is  taken 
ont  of  the  statute  where  it  has  been  partly  or  fully  performed  by 
one  of  the  parties,^  as  where  the  stock  has  been  delivered  and  paid 
for,^  or  where  the  whole  or  a  part  of  the  purchase  price  has  been 
paid,*"  OP  where  the  buyer  receives  and  accepts  the  stock  or  a  part 
of  it^  Whether  or  not  there  has  been  such  an  acceptance  is  ordi- 
narily a  question  of  fact** 

Both  delivery  and  acceptance  may  be  inferred  from  circumstances.** 
So  if  the  purchaser  does  some  act  that  is  only  reconcilable  with  the 
fact  that  he  is  the  owner  of  the  stock,  such  act  is  evidence  that  he 
has  accepted  the  sale  and  that  the  contract  is  no  longer  executory.*^ 


U  Hightower  v.  Ansley,  188  Ga.  8,  7 
Ann  Cas.  927,  S4  S.  E.  839;  Conger 
V.  Lee,  175  Iowa  423,  157  N.  W.  240. 
See  also  Lucas  t.  Mllliken,  139  Fed. 
S16. 

A  eontraet  for  the  sale  of  stock  ia 
taken  out  of  the  statute  where  the 
owner  hsa  agreed  to  eell  same  at  & 
specified  price  on  condition  that  the 
vendee  give  up  a  IncratiTe  position 
and  eater  the  employ  of  the  company 
Bt  a.  stated  saturj,  and  the  vendee  has 
(complied  with  the  condition.  High- 
tower  V.  Analey,  126  Qo.  S,  7  Ann.  CaH. 
SS7,  54  S.  E.    939. 

ULafountain  &  Woolaon  Co.  v. 
Brown,  —  Vt.  — ,  101  Atl.  36;  Wiger 
V.  Carr,  131  Wis.  5S4,  11  L.  E.  A.  (N. 
8.)  850,  11  Ann.  Cae.  998,  111  N.  W. 
657. 

«  Cooper  -V.  Bay  State  Gag  Co.,  127 
Fed.  4S2.  Bee  ateo  White  v.  Drew,  SB 
How.  Pr.  (N.  Y.)  53. 

Payment  of  a  part  of  the  purchase 
price  to  an  agent  who  is  exproasly 
authorized  to  make  the  sale  ia  a  suffi- 
cient compliance  with  the  statute. 
Jones  V.  WatUes,  66  Neb.  533,  92  N. 
W.  765. 

XTnder  M>me  statutes  to  take  the  case 
oat  at  the  statute  payment  must  have 
h^ea  made  at  the  time  of  the  making 
of  the  eontraet.  Franklin  v.  Matoa 
Ootil  Min.  Co.,  158  Fed.  941,  16  L.  B. 
A.  (N.  S.)  ;i81,  14  Ann.  Cas.  302;  Bay. 
uoBd  V,  Colton,  104  Fed.  219. 


De  Nunzio  v.  De 

KunKio,  90  Conn.  342,  97  Atl  323. 

Q«orgla.  Dinkier  t.  Baer,  92  Oa. 
432,  17  8.  E.  953. 

Maine.  Ford  t.  Howgate,  106  Ue. 
517,  29  L.  E.  A  {N.  8.)  734,  76  Atl. 
039. 

OUo.  Davis  Laundry  &  Cleaning 
Co.  V.  Whitmore,  92  Ohio  St.  44,  Ann. 
Cas.  1917  C  988,  110  N.  B.  518. 

Wisconsin.  Spear  v.  Baeh,  82  Wis. 
102,  53  N.  W.  97. 

In  Tompkins  v.  Bheeban,  158  N.  Y. 
617,  53  N.  E.  502,  rev  'g  9  N.  T.  App. 
Div.  823,  40  N.  Y.  Bupp.  1150,  it  was 
held  that  a  contract  to  sell  shares  of 
stcKk  owned  by  a  number  of  persons  in 
severalty  was  a  separate  transaction 
as  to  each  of  them,  and  that  therefore 
delivery  of  his  stock  by  one  of  them 
would  not  take  the  contract  out  of 
the  statute  as  to  the  otheis. 

Ah  to  what  constitutes  sa  acceptance 
and  receipt,  see  De  Nunjdo  v.  Do 
Nunzio,  90  Conn.  342,  79  AtL  323; 
Spear  v.  Bach,  82  Wis.  192,  52  N. 
W.  97. 

4B  Davis  Laundry  ft  Cleaning  Ca  v. 
Whitmore,  92  Ohio  St.  44,  Ann.  Cas. 
1917  C  988,  110  N.  E.  518. 

MFord  V.  Howgate,  106  Me.  617, 
29  L.  R.  A  (N.  8.)   734,"  76  AtL  939. 

47  Ford  V.  Bowgate,'lD6  Me.  517, 
29  L.  E.  A.  (N.  8.)  734,  76  Atl  939. 
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§3861.  Illegality;  gamblinjr  cimtraota.    A  contract  for  t-lxe    sa'^ 

of  stock  may  be  illegal  because  it  is  contrary  to  public  pi>Xi*5y 

because  it  is  in  violation  of  an  express  statutory  proMbition. 

a  case,  the  effect  of  the  contract  is  governed  by  tie  general  pri  :»:»*5^t 

in  relation  to  illegal  contracts.    The  contract  itself  is  void,  ac»- 

nile,  no  action  can  be  maintained  upon  it  by  either  party ;  **  aK^ 

where  it  has  been  fully  execnted,  the  purchaser  is  sometiuL  ^^^=*     "  x 

mitted  to  recover  what  he  has  paid,  if  he  purchased  in  good  faii-  "•-*^    -^^4 

in  ignorance  of  the  illegality*     Even  if  a  statute  ppovidin:^ ^^     ^ 

any  person  who  shall  transfer  or  put  upon  the  market  any  siiy^t^^^^ 

corporation  whose  charter  has  been  suspended  for  failure  to 


franchise  tax  shall  be  subject  to  a  fine  for  the  benefit  of  th  -^ 
applies  to  sales  of  shares  by  individual  stockholders  in  the  or'* 
course  of  private  business  dealings,  it  is  penal  in  character  and 
extraterritorial  effect.    Hence  it  does  not  invalidate  a  note  giv^ 
the  purchase  price  of  stock  sold  by  an  individual  stockholder,  w^ 
made,  is  payable,  and  is  sought  to  be  enforced  in  another  state.' 


ft3t» 


>' 


,^i 


4a  Rogers  7.  Qlodi&tor  Gold  Mining 
k  Milling  Co.,  21  S.  D.  412,  113  N.  W. 
86. 

Stock  deliTCTSd  nndei'  an  illegal  eon- 
tract  cannot  be  recovered  back  b7 
sny  party  in  pari  delicto.  Harriman 
V.  Northern  Securitiee  Co.,  197  U.  8. 
244,  49  L.  Ed.  739,  afl'g  134  Fed.  331. 

Negotiable  certificates  of  indebt- 
edness issued  by  a  corporation  were 
purchased  by  one  who  had  notice  that 
the  certificates  were  issued  as  pay- 
ment for  stock  of  another  corpora- 
tion, which  the  first  corporation  had 
power  to  bny.  The  court  held  that 
notice  that  the  trajisaction  violated 
the  state  anti-trust  law  conid  not  be 
imputed  to  the  purchaser,  nor  could 
he  be  deemed  to  have  been  put  upon 
inquiry  aa  to  the  legality  of  the  trana- 
action,  and  that  as  a  defense  to  suit 
brought  on  the  certificates  the  corpora- 
tion could  not  be  perntitted  to  show 
such  facts  where  there  was  an  absence 
of  actual  proof  of  bad  faith  on  the  part 
of  the  purohaHer  in  making  the  pur- 
chase. National  Salt  Co.  v.  lagrabam, 
143  Fed.  805. 

Where  a  contract  has  been  made  to 
transfer  certain  shares  to  plaintiff's 


intestate,  it  is  no  defense  to  an  ^... 
to  enforce  the  contract  that  deceij"" 
waa  connected  with  a  pool  of  which 
the  shares  were  a  part,  or  that  h- 
was  a  corporate  officer,  or  that  there 
had  been  an  overissue  of  stock.  Gary 
V.  Leszynaky,  184  Mass.  44,  67  N,  E. 
637. 

4S0ne  who  porchasea  stock  of  a 
foreign  corporation  from  the  corpora- 
tion may  recover  back  what  he  paid 
for  it  where  it  is  subsequently  de- 
clared void  because  issued  for  less  than 
par  in  violation  of  the  statute,  and 
where  he  was  ignorant  of  the  foreign 
statute,  and  the  rights  of  creditors  are 
not  involved.  Hallett  v.  New  Eng- 
land BoUer-Qrate  Co.,  105  Fed.  217, 
judgment  reversed  on  irther  grounds, 
119  Fed.  873. 

But  a  party  to  an  illegal  contract  is 
not  exempt  from  the  doctrine  in  pari 
delicto  because  he  acted  in  good  fiutb 
and  in  the  mistaken  belief,  that  the 
statute  which  was  held  to  invalidate 
it  did  not  apply.  Harriman  v.  North- 
em  Securities  Co.,  197  U.  8.  844,  49 
L.  Ed.  739,  afT'g  134  Fed.  331. 

60  Long  v.  Bymonds,  216  Mass.  SK, 
104  N.  E.  476. 
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In  the  absence  of  expresa  statutory  prohibition,  a  contract  for  the 
sale  of  stock  to  be  delivered  in  the  fntxire  is  valid,  slthongh  the  seller 
does  not  own  the  stock  at  the  time  the  contract  is  made,  and  has  no 
other  means  of  getting  it  than  by  going  into  the  market  and  buying 
it,  provided  the  parties  really  intend  a  delivery  of  the  stock  and  p^- 
ment  of  the  price,  and  not  a  mere  gambling  on  the  rise  or  fall  of 
prices." 

By  the  weight  of  authority,  however,  such  a  contract  is  contrary 
to  public  policy  and  void  as  a  gambling  contract,  even  at  common 
law,  where  the  real  intent  of  the  parties  is  merely  to  speculate  in  the 
rise  or  fall  of  price,  and  the  stock  is  not  to  be  delivered,  bnt  one  party 
is  to  pay  to  the  other  the  difference  between  the  contract  price  and  the 
market  price  of  the  stock  at  the  date  ^ed  for  delivery."    But  it  has 

nunltwl  StatA.  Irwin  v.  WiUiar, 
110  U.  a  499,  26  L.  Ed.  22S;  Qarke 
V.  Fow,  7  BiM.  S40,  Fed.  Can.  No. 
2,852. 

Oonnocticnt.  Hateh  v.  Douglas,  48 
Conn,  lis,  40  Am.  Bep.  154. 

nilnoU.  Cothran  v.  ElUs,  125  HL 
486,  16  N.  B.  «4e;  Piiley  v.  Btpynton, 
7J1  111.  351. 

UKUaiuk  Whiteside  v.  Haut,  97 
Ind.  191. 

LonWaa.  Conner  t.  Bobertaon,  37 
La.  Ann.  814,  55  Am.  Bep.  521. 

Mains.  Dillaway  v.  Alden,  88  He. 
230,  33  Atl.  981. 

IT«w  Hampililn^  Eastmaa  v.  Kske, 
9  N.  H.  182. 

New  JecMjr.  Pratt  v.  Boody,  55  N. 
J.  Bq.  175,  35  Atl.  1113;  Plagg  v. 
Baldwin,  38  N.  J.  £q.  219. 

New  Tork.  Wamsley  v.  Horton  & 
Oo.,  77  Hun  317,  38  N.  Y.  Supp.  423. 

FeniUTlvallla.  In  re  Taylor  &  Cc7.'b 
Estate,  192  Ps.  St.  304,  73  Am.  St. 
Bep.  812,  43  AtL  973;  Kirkpatrick  v. 
BoDsall,  72  Pa.  St.  155;  Smith  t.  Bou- 
vier,  70  Pa.  St.  326. 

Option  contracts  are  valid  at  com- 
mon law.  Schneider  v.  Tamer,  130 
III.  28,  h.  B.  A.  164,  22  N.  B.  487. 

UUnltttd  SUtOB.  Irwin  v.  WllUar, 
110  U.  a  499,  28  L.  Ed.  325. 

QUaolfl.     Jamieson  v.  Wallace,  167 


111.  388,  59  Am.  St.  Bep.  302,  47  N.  B. 
762;  Schneider  v.  Turner,  130  HI.  28, 
6  L.  B.  A.  164,  22  N.  B.  487. 

Indiana.  Whitesidea  v.  Hunt,  87 
Ind.    181. 

Uaryland.  Cover  v.  Smith,  82  Ud. 
5S6,  34  Atl.  465;  Billin^lea  v.  Smith, 
77  Md.  504,  28  Atl.  1077;  Stewart  v. 
Sehalt,  65  Ud.  299,  57  Am.  Bep.  327, 
4  Atl.  399. 

HaMactmattB.  Harvey  v.  Uenill, 
150  Mass.  1,  5  L.  B.  A.  200, 15  Am.  St. 
Bep,  158,  22  N.  E.  49. 

Wcliisaii.  Oregorr  v.  Wendell,  39 
Mich.  337,  33  Am.  Bep.  380. 

New  JwMr.  Fla^  v.  Baldwin,  38 
N.  J.  Bq.  218. 

Pttins^vanlaL  Wagner  v.  Eilde- 
brand,  187  Pa.  St.  136,  41  Atl.  34; 
Oaw  T.  Bennett,  153  Pa.  St.  247,  34 
Am.  St.  Bep.  699,  25  Atl.  1114;  Dick- 
son's Bx'r  V.  Thomas,  97  Pa.  Bt.  278; 
Buchizky  v.  De  Haven,  B7  Pa.  St.  202; 
North  T.  Phillips,  89  Pa.  St.  250; 
Pareira  v.  Qabell,  89  Pa.  St.  89;  Kiik- 
patrick  v.  Bonsall,  72  Pa.  St.  155. 

"In  order  to  invalidate  the  eontraet, 
it  mn«t  appear  that  neither  party  hss 
the  intention  to  deliver  the  property, 
and  that  both  parties  have  the  intui- 
tion of  settling  the  diflerencee  only." 
Jamieson  v.  Wallace,  167  HI.  3S8,  59 
Am.  8t  Bep.  302,  47  N.  B.  762. 
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beea  held  that,  if  it  is  agreed  and  understood  by  the  parties  that 
the  contract  shall  be  performed  according  to  its  terms  if  either  party 
requires  it,  and  that  either  party  shall  have  the  right  to  require  it, 
the  contract  does  not  become  a  wagering  contract  because  one  or  both 
of  the  parties,  when  the  time  for  performance  arrives,  agrees  not  to 
require  performance,  but  to  sabstitute  therefor  a  settlement  by  the 
payment  of  the  difference  between  the  contract  price  and  the  mu-ket 
price  at  that  time.** 

In  many  jurisdictions  this  subject  is  covered  by  statutes  expressly 
prohibiting  contracts  for  the  sale  of  stock  where  the  parties  do  not 
intend  an  actual  delivery,  but  a  settlement  by  payment  of  the  differ- 
ence between  the  market  and  the  contract  price ;  **  or  prohibiting  con- 
tracts for  the  sale  of  shares  unless  the  seller  owns  them  at  the  time 
of  the  contract;  **  or  invalidating  option  contrscts  to  sell  or  buy  stock 
in  the  future,  or  on  margin.'* 


"Tl^  inteutioii  of  the  parties  in 
this  regard  ma}'  be  eBtabliah«d,  not 
merely  l>y  their  aaaertiong,  but  by  ail 
the  attendant  circa mBtanees  of  the 
transaction.  The  question  of  inten- 
tion is  a  queetion  for  the  jury  or  for 
the  eonrt,  to  be  determined  by  a  oon- 
eideration  of  all  the  evidence." 
JatnieBon  v.  Wallace,  167  nl.  38B,  SB 
Am.  St.  Eep.  302,  47  N.  E.  762. 

Bnying  an^  Belling  stock  through  a 
broker  is  not  a  gambling  transaction 
where  there  is  aetaal  delivery  to  tha 
broker,  although  there  is  no  delivery 
by  him  to  the  principaT.  Young  v. 
Glendenning,  104  Pa.  St.  550,  15  Atl. 
364. 

See  In  re  Taylor  &  Co. 'a  Estate,  19S 
Fa.  St.  304,  73  Am.  St.  Rep.  812,  43 
Atl.  973,  to  the  effect  that  an  agree- 
ment for  an  actual  sale  and  purchase 
of  stocks  validates  a  transaction  which 
originated  in  ajt  intention  merely  to 

M  Harvey  v.  Uerrilt,  ISO  Maas.  1, 
5  L.  B.  A.  200,  15  Am.  St.  Bep.  159,  22 
N.  E.  40. 

HHess  V.  Ban,  95  N.  T.  2H9;  Harris 
V.  Tumbridge,  83  N,  T.  32;  Rings- 
liury  V,  Kirwan,  77  N.  Y.  612;  Story  v. 
Salomon,  71  N.  Y.  420;  Campron  v. 


Dorkheim,  55  N.  T.  42S;  Wbita  v. 
Smith,  54  N.  Y.  522;  Knowlton  v. 
Fitch,  52  N.  Y.  28S;  Universal  Stock 
Exchange  v.  Strachan,  [1896]  App. 
Cbs.  106;  Thacker  v.  Hardy,  4  q.  B.  D. 
eaSj  In  re  Oieve,  [1899]  1  Q.  B.  794. 

The  California  Conat.  art.  IV,  |  £6, 
as  amended  Nov.  3, 1908,  contains  snch 
a  provision.  WLUeox  v.  Edwards,  162 
Cal.  455,  Ann.  Cas.  1013  C  laOS,  123 
Pac  276.  See  the  third  note  following 
for  eaqea  conatming  this  provision  as 
it  was  before  the  adoption  of  the 
amendment. 

UBee  Barrett  v.  Mead,  10  Allen 
(Mass.)  337;  Wyman  v.  Fiske,  3  Allen 
(Mass.)  238,  80  Am.  Dec.  66.  Compare 
Price  V.  Minot,  107  Uaes.  49. 

This  provision  applies  only  to  con- 
tracts made  in  the  atate.  Bearso  v. 
McLean,  IBS  Mass.  242,  85  N.  E.  462. 

HEantzIer  v.  Benzinger,  214  111. 
589,  73  N.  E.  874,  rev'g  112  IlL  App. 
293;  Osgood  v.  Skinner,  211  III.  £2», 
71  N.  E.  669,  aff'g  111  111.  App.  600; 
Ubbcn  V.  Binnlan,  162  lU.  508,  55  N. 
E.  552,  »v'g  judgment  78  HI.  App. 
3:(0;  Wolf  v.  National  Bank  of  Hllnois, 
178  III.  85,  52  N.  B.  896,  rev'g  judg- 
ment 77  III.  App.  325;  Schneider  v. 
Turner,  130  III.  28,  6  L.  B.  A.  1G4,  22 
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'^tfc^  purpose  of  provisions  of  this  character  is  to  prohibit  wagering 
'^■t^-^cts  in  regard  to  the  future  market  value  of  stocks,  or  "dealing 


,   850,   construing   the    IHinoia 


«)^*^-       -^B7j  Clews  V,  Jsmieion,  96  Fed. 
fl     '-B^^^C'g:  89  Pe^-  63;  Riehter  v.  Frank, 

ly^^^^*         itatnte   is   not   ci 

'*^-  ^"^  Son  to  such  optioi 

'  ''^>-ir^^'-^'^*pl*te  a  settlement  by  the  pay- 

'Vij^  of    differences.      Bchueider    v. 

*J^  ^^^  -^,  130   III.  88,  6   L.   K.  A.   164, 

i     .^  E.  497. 

^  "^^ —  ^K^^intract  whereby  in  consideration 

f ■ .  '*>^  .j^_^^~-^  dollar  and  other  valuable  con- 

fg,  ~  ^~  "^ions,  a  person  agrees  to  sell  cer- 

ffirtfc^^^ '^^^- took  to   certain   persons   for  an 

He^'^.^ -^^~^^  price  if  taken  on  or  before  a 

ft^!-^^^fca.^^  "^^K  day  is  within  the  inhibition  of 


:atute  and  void.  Schneider  v. 
T,  130  HI.  28,  6  L.  B.  A.  164,  22 
497. 

•  California  Const,  art.  IT,  |  2% 
^^SOnerly  provided:  "All  contraeta  for 
tbe  sale  of  shares  of  the  capital  stock 
of  any  corporation  or  association,  on 
margii)  or  to  b«  delivered  at  a  future 
day,  shall  be  void,  and  any  money 
paid  on  such  contracts  may  be  recov- 
ered by  the  party  paying  it  by  suit 
in  any  court  of  competent  jurisdic- 
tion.^' Willcox  V.  Edwards,  162  Cal. 
4S3,  Ann.  Cai.  1913  C  1392,  123  Pac. 
278;  Stillwell  v.  Cntter,  146  Cal.  657, 
80  Pac.  1071;  Parker  v.  Otis,  130  Cal. 
322,  92  Am.  St,  Eep.  56,  62  Pac.  571, 
B27,aff'd  187  U.  8.  006,47  L.  Ed.  323; 
Manrer  v.  King,  127  Cal.  114,  59  Pac. 
£90;  Kullman  v.  Simmena,  104  Cal. 
595,  38  Pac.  362;  Baldwin  v.  Zadig, 
mi  Cal.  5B4,  38  Pae.  3S3,  7£2; 
Sheehy  v.  fikins,  103  Cal.  325,  37  Pae. 
393;  Wetmore  v.  Barrett,  103  Cal.  246, 
37  Pac.  140 ;  Caahman  v.  Boot,  89  Cal. 
373,  12  L.  E.  A.  511,  Sa  Am.  8t.  Rep. 
482,  26  Pae.  883. 

This  provision  was  held  not  be  in 
conflict  with  S 1  of  the  Fourteenth 
Amendment  to  the  Federal  Constitu- 
tion, but  to  be  a  valid  exercise  of  the 


police  power.  Otis  v.  Parker,  187  V. 
S.  606,  47  L.  Ed.  323,  aff'g  130  Cal. 
322, 92  Am.  St.  Hep.  56,  62  Pac.  571, 927. 

It  was  also  held  to  be  self-execnt- 
ing,  and  to  need  no  act  of  the  legis- 
lature to  give  it  its  intended  effect. 
Sheehy  v.  Shinn,  103  Cal.  326,  37  Pac. 
393. 

The  meaning  rf  the  terms  ' '  on 
margin"  and  "future  delivery"  is 
to  be  determined  by  the  conrt  as  a 
matter  of  law,  and  does  not  depend 
on  the  evidence  of  witnesses  in  parti- 
cular eases.  Sheehy  v.  Shinn,  103  Cal. 
325, 37  Pae.  393. 

"An  agreement  between  vendor  and 
vendee,  for  the  sale  of  stock  upon 
payment  of  a  part  of  the  ^reed  price, 
the  stock  to  be  retained  by  the  vendor 
as  security  for  the  balance,  and  only 
to  be  delivered  upon  full  payment, 
with  the  right  in  the  vendor  to  sell 
it  at  any  time,  without  notice  to  the 
vendee,  if  it  shonld  so  depreciate  in 
the  market  as  to  be  worth  less  than 
three  times  the  unpaid  balance.  Is  a 
sale  of  stock  on  margin  for  future 
delivery."    Sheehy  v.  Shinn,  103  Cal. 


325,  : 


Pac.  : 


When  the  purchaser  of  stock  pays  to 
the  vendor,  or  to  his  broker,  a  per- 
centage of  the  purchase  price  upon  an 
agreement  that  the  stock  shall  be  held 
aa  security  for  the  balance,  the  amount 
BO  paid  ia  "margin"  within  the  mean- 
ing of  this  provision.  Sheehy  v. 
Shinn,  103   Cal.  325,  37  Pac.  398. 

This  provision  applies  although  the 
stock  is  purchased  through  a  broker 
who  pays  for  it  and  then  holds  it  as 
security  for  the  money  advanced,  and 
though  the  broker  acts  merely  as  the 
agent  of  the  purchaser,  if  the  latter  is 
thereby  enabled  to  purchase  the  stock 
on  margin.  Cashman  v.  Root,  89  Cal. 
S73,  12  L.  R.  A.  nil,  23  Am.  St.  Rep. 
482,  26  Vne.  8S3. 
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in  futures,"  as  it  is  called,'*  and  not  to  prevent  le(ptimate  transfers 
or  pledges  of  stock ;  *'  and  hence  they  are  generally  held  to  apply 
only  to  transactions  which  are  In  the  nature  of  gambling  contracta.^ 


"Whether  a  tranBaction  or  seriaa  of 
H  between  a  broker  and  hie 
:  for  the  purchase  of  stocks 
that  are  not  immediately  delivered,  or 
of  which  Bu  immediate  delivery  is  not 
contemplated,  is  in 
thie  proviaion  of  the 
qnestion  of  fact  to  be  determined  in 
each  particular  ease,  and  the  circum- 
Btances  under  which  the  transaction  is 
had,  and  the  conduct  of  the  parties  in 
reference  thereto,  will  naturally  have 
great  influence  in  determining  thia 
fact."  Kullman  V.  Simmens,  104  Cal. 
S95,  36  Pac.  362. 

mie  broker  cannot  evade  thia  pro- 
vision by  going  through  the  form  of 
buying  the  «tock  from  a  third  party 
for  the  account  of  the  purchaser,  when 
his  contract  with  the  latter  provides 
that  the  title  to  the  shares  shall  re- 
main in  him  until  fuU  payment  Is 
made.  Sheehy  v.  Sbinn,  103  Cal.  325, 
37  Pac.  393. 

An  agreement  whereby  one  broker 
[rnrchaBea  and  ^ella  stocks  for  another 
broker,  advancing  money  for  the  pur- 
pose and  paying  assessments  on  the 
stock  purchased,  i^  not  within  this 
provision.  Kutz  v.  Fleisher,  67  Cal, 
83,  7  Pac.  195. 

This  provision  was  amended  Nov.  3, 
190B,  and  now  provides  that  aU  con- 
tracts for  the  purchase  or  sale  of  stock 
without  any  intention  to  deliver  and 
receive  the  same,  and  contemplating 
merely  the  payment  of  differences, 
ahall  be  void,  and  that  neither  party 
shall  be  entitled  to  recover  any  dam- 
agea  for  failure  to  perform  the  same, 
or  any  money  paid  t hereon.  Willcoz 
T.  Edwards,  152  Cal.  455,  Ann.  Cas. 
1913  C  1392,  123  Pac.  276. 

U  Maurer  v.  King,  127  Cal.  114,  S9 
Pac.  200;  Eullman  v.  Simmens,  104 
Cal.    595,    38    Pac.    362;    Caahman    v. 


Boot,  89  Cal.  373,  12  L.  R.  A.  511,  23 
Am.  8t  B«p.  482,  26  Pac.  883;  Schnei- 
der V.  Turner,  130  HL  26,  6  L.  B.  A. 
164,  22  N.  E.  497. 

SB  In  speaking  of  the  former  provi- 
sion of  the  California  Constitution  pro- 
hibiting sales  on  margin,  it  was  said 
that  it  "will  not  prevent  any  legiti- 
mate transfer  of  stock,  whether 
through  the  agency  of  a  broker  or 
otherwise,  nor  will  it  prevent  any 
legitimate  or  bona  fide  pledge  of  stock 
certificates  as  security  for  borrowed 
money,  whether  borrowed  for  the  pur- 
pose of  paying  for  the  stock  or  any 
other  purpose.  Where  such  is  not 
only  the  form,  but  the  substance,  of 
the  transaction,  the  inhibition  of  the 
constitution  does  not  apply."  Sbeehy 
V.  Shinn,  103  Cal.  325,  37  Pac.  393. 

It  was  also  said  in  another  case: 
"It  is  not  the  purpose  of  this  provi- 
sion of  the  constitution  to  interfere 
with  legitimate  business,  or  to  make 
void  all  time  contract*  for  the  pur- 
chase of  shares  in  Incorporated  com- 
panies." Eullman  v.  Bimmena,  104 
Cal.  595,  38  Pac.  362. 

And  in  still  another  ease;  "If  the 
provision  on  its  face  fails  to  dis- 
tinguish between  bona  flde  contracts 
and  gambling  contracts  *  '  ',  it 
is  none  the  less  a  proper  police  reg- 
ulation, for  the  question  remains  to 
be  determined  in  each  case  whether 
the  transaction  is  in  contravention 
of  the  constitution.  The  court  will 
always  see  that  legitimate  busi- 
aesB  transactions  are  not  brought 
under  the  ban."  Parker  v.  Otis,  130 
Cal.  322,  93  Am.  St.  Eep.  56,  63  Pae. 
571,  937,  judgment  aft'd  187  U.  S.  606, 
47  h.  Ed.  323. 

eOKantzler  v.  Benzinger,  214  III 
589,  73  N.  E.  874,  rev'g  112  111  App. 
2S3;  Osgood   v.  Skinner,  211  HI.  229, 
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So  they  have  been  held  not  to  invalidate  an  agreement  by  one  who 
purchases  a  fontrolling  interest  in  the  atoek  of  a  corporation  that  he 
will  purchase  the  balance  of  the  stock  owned  by  the  seller  after  a 
certain  number  of  years,  if  the  latter  wishes  to  sell  it,"  nor  an  agree- 
ment by  one  who  sella  stock  to  repurchase  the  same  at  the  election 
of  the  purchaser." 

The  substance  of  the  transaction  rather  than  its  form,  or  the  name 
given  it  by  the  parties,  controls  in  determining  whether  it  comes 
within  the  inhibition.".   If  the  contract  is  void  by  the  law  in  force 


71  N.  E.  869,  gJt'g  111  111.  App.  60Q; 
Tlbben  v.  Binniau,  182  III.  50S.  5S  N. 
E.  552,  rev'g  78  HI.  App.  330;  Wolf 
National  Bank  of  DlinoU,  178  HI.  85, 
52  N.  E.  896,  rev'g  77  IlL  App.  325; 
Skiuaer  v.  Osgood,  83  HI.  App.  454; 
Biehter  v.  Prank,  41  Fed.  85B,  conatrn^ 
ing  tte  Illinois  statute. 

"In  order  to  iiiTalidate  a  contract 
as  a  wagering  one,  both  parties  moat 
intend  that  instead  of  the  delivery  of 
the  article  there  shall  be  a  mere  pay- 
ment of  the  di/terence  between  the  con- 
tract and  the  market  price. "  Clews  V. 
Jamieson,  182  U.  8.  461,  45  L.  Ed. 
11S3,  rev'g  judgment  96  Fed.  648. 

A  c«ntract  for  the  eale  of  stock  with 
a  provision  for  future  delivery  is  valid 
on  its  face,  and  the  burden  of  proving 
that  it  is  invalid  as  being  a  mere  cover 
for  the  settlement  of  differences  reata 
with  tbe  party  making  the  aasertioa. 
Clews  V.  Jamieaon,  182  XJ.  S.  461,  45 
L.  Ed.  1183,  rev'g  judgment  96  Fed. 
648. 

"Tbe  fact  that  at  the  time  of  mak- 
ing a  contract  for  future  delivery  the 
party  binding  himself  to  sell  haa  not 
the  goods  In  his  pcuseasion  and  haa  no 
meana  of  obtaining  them  for  delivery, 
othcrwtae  than  by  purchasing  them 
after  the  contract  is  made,  doea  not 
invalidate  the  contract,"  Clews  v. 
Jamieaon,  185  U.  8.  461,  45  L.  Ed. 
1183,  rev'g  judgment  90  Fed.  048. 

The  statute  "was  not  intended  to 
and  does  not  make  it  a  crime  for  one 
who   is  engaged   in   an   ordinary   and 
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legitimate  buaineaa  tranaaction  to  ob- 
tain a  price  on  stocks  as  a  part  of  aaeh 
tranaaction  or  incident  thereto  and 
where  there  is  no  attempt  to  use  the 
contract  as  a  cover  for  a  wf^er  on  th« 
price  of  stocks."  Bawden  v.  Taylor, 
254  HI.  464,  98  N.  B.  941,  aff'g  166 
111.  App.  443. 

siKantzler  v.  Benzinger,  214  BL 
689,  73  N.  E.  874,  rav'g  112  HI.  App. 
293. 

«*  Osgood  v.  Skinner,  211  HI.  229, 
71  N.  E.  869,  aff'g  111  HL  App.  606; 
Hbben  v.  Binnian,  182  III.  S08,  55  N. 
E.  552,  rev'g  78  HI.  App.  330;  Shultz 
V.  Miller-Hamilton,  189  111.  App.  396; 
Skinner  v.  Osgood,  83  HI.  App.  454; 
Richter  v.  Prank,  41  Fed.  85B,  con- 
Blruing  the  Hlinois  statute. 

See  also  Wolf  v.  National  Bank  of 
Hlinois,  178  III.  85,  52  N.  B.  896,  rev'g 
77  111.  App.  325,  where  the  same  was 
held  to  be  true  of  an  agreement  to  re- 
purehaae  bonds. 

A  guaranty  by  the  seller  of  stock 
that  it  will  be  worth  a  certain  price 
within  a  certain  time,  and  an  agree- 
ment to  take  it  back  at  that  price  at 
the  end  of  that  time  if  the  buyer  then 
holda  the  stock  and  so  requests  's  not 
within  a  prohibition  against  contracts 
for  the  sale  of  stock  for  future  deliv- 
ery. Maurer  v.  King,  127  C«l.  114, 
59  Pac.  290. 

«3Kullman  v.  Simmena,  104  Cal. 
595,  38  Pac.  382;  Bheehy  v.  Shinn,  103 
Cal.  325,  37  Pac.  39^ 

The   proviaion   "cannot   be   evaded 
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when  it  is  made,  a  subsequent  repeal  of  the  law  trill  not  validate  it.** 
Statutes  and  constitutional  provisions  Bometimes  expressly  penult 
the  recovery  of  money  paid  under  contracts  of  this  character."  Snch 
a  provision  applies  only  to  contracta  made  in  the  state  of  its  enact- 
ment.^ The  right  to  sue  under  it  in  respect  to  previous  transactions 
does  not  survive  the  repeal  of  the  provision  giving  the  right  of  action.*^ 


they  held  the  stock  as  aecority  de- 
ducted from,  the  &mouat  recovered, 
where  the  cnstomer  did  not  request 
euch  payment.  Since  the  transaction 
was  void,  the  brokers  were  not  deemed 
to  have  held  the  stock  for  the  cns- 
tomer,  or  as  security  for  a  debt  dne 
from  him,  and  hence  the  law  would 
not  imply  a  request  to  pay  sneh  aa- 
eessments  nor  a  promise  to  repay. 
Wetmore  v.  Barrett,  103  Cal.  246,  37 
Pftc.  140. 

The  action  to  recover  money  paid 
on  such  a  contract  wae  held  not  to  be 
an  action  to  recover  a  statutory  pen- 
alty within  the  meaning  of  the  stat- 
ute of  limitations ;  but  one  for  money 
liad  and  received,  and  hence  recovery 
coald  not  be  had  except  after  demand 
and  refusal.  Parker  v.  Otis,  130  Cal. 
322,  92  Am.  St.  Bep.  56,  62  Pao.  £71, 
927,  judgment  aff'd  167  TT.  8.  606,  47 
L.  Ed.  323. 

Interest  could  not  be  recovered  (m 
the  money  bo  paid.  Parker  v.  Otis, 
130  Cal.  322,  Q2  Ant.  St.  Bap.  Sfl,  62 
Pac.  571,  927,  judgment  aff'd  187  U. 
8.  606,  47  L.  £d.  323;  Baldwin  v.  Za- 
dig,  104  Oal.  594,  38  Pac.  363,  722. 

The  amendment  to  this  section, 
which  took  effect  Nov.  3,  1B08,  not 
only  eliminates  this  provision,  but 
expressly  provides  that  money  paid  on 
contracts  which  violate  its  provisions 
cannot  be  recovered.  Willcox  T.  Ed- 
wards, 162  Cal.  455,  Ann.  Cas.  1013  C 
1392,  123  Pac.  276. 

es  Bearse  v.  McLean,  199  Mass.  242, 
65  N.  E.  462. 

BTWillcox  V.  Edwarda,  162  CaL  455, 
Ann.  Caa.  1913  O  1392,  123  Pae.  27fl. 


by  varying  the  form  of  the  contract. 
If  it  be  in  reality  a  wagering  contract 
of  the  character  denounced,  it  is 
void."  Maurer  v.  King,  127  Cal.  114, 
59  Pae.  290. 

MWillcox  V.  Edwards,  162  Cal.  455, 
Ann.  Cas.  1913  C  1392,  123  Pac.  276. 

U  Art.  IV,  I  26  of  the  Constitution 
of  California  formerly  contained  such 
a  provision.  Willcox  v.  Edwards,  162 
Cal.  455,  Ann.  Cas.  1913  C  1392,  123 
Pae.  276.  Under  thie  provision  it  was 
held  that  the  money  paid  might  be 
recovered  from  brohers  to  whom  the 
plaintiff  gave  his  orders  for  the  pur- 
chase of  the  stock  even  though  they 
were  the  agents  of  the  plaintiff  and 
executed  the  orders  to  purchase 
through  other  brokeis,  where  the 
plaintiff  did  not  know  from  whom 
they  obtMued  the  stoek  or  who  made 
the  purchase.  Stillwell  v.  Cutter,  146 
CaL  657,  80  Pac.  1071.  And  also  that 
money  paid  on  such  a  contract  by  an 
agent  for  an  undisclosed  principal 
may  be  reecrvered  by  the  principal. 
Parker  v.  Otis,  130  Cal.  322,  92  Am. 
St.  Bep.  56,  62  Pac.  571,  927,  judg- 
ment aff'd  187  TT.  a  606,  47  L.  Ed. 
323. 

It  was  also  held  that  the  purchaser 
might  recover  property  conveyed  to 
the  broker  in  trust  to  secure  advances 
made  by  the  latter  pursuant  to  the 
illegal  contract  without  accounting  for 
aucit  advances.  Cashman  v.  Hoot,  89 
Cal.  373,  12  L.  B.  A.  511,  23  Am,  St. 
Bep.  482,  26  Pac.  883.  And  also  that 
brokers  purchasing  stock  on  margin 
were  not  entitled  to  have  the  amount 
of  assessments  paid   by  them  while 
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§  38^.  Effect  of  frattd  and  false  representations — Scope  of  sub- 
division. In  determiniag  what  constitutes  fraud  in  the  sale  of  stock, 
the  general  principles  on  the  subject  of  fraud  are  to  be  applied.  These 
have  already  been  considered  in  treating  of  subscriptions  for  stock 
induced  by  fraud,  and  the  cases  there  referred  to  are  generally  ap- 
plicable to  sales  of  stock."  The  question  whether  officers  and  directors 
are  trustees  for,  and  stand  in  a  confidential  relation  to,  individual 
Etockholders  in  dealing  with  them  in  respect  to  their  stock,  bo  as  to  pre- 
clude them  from  taking  advantage  of  their  superior  knowledge  in 
respect  to  the  corporate  affairs,"*  Uie  liability  of  corporate  (^eers 
and  directors  for  fraudulent  representations  as  to  the  financial  condi- 
tion of  the  company  to  persons  who  are  induced  to  purchase  or  sell 
stock  in  reliance  thereon,''  and  the  responsibility  of  the  corporation 
for  the  false  representations  of  its  officers,  directors  and  agents,"  has 
been  fully  considered  in  a  previous  chapter. 

g  3863.  —  What  amounts  to  fraud  in  general.  The  general  rale 
is  that  any  false  representation  of  a  material  past  or  existing  fact 
l»y  either  party  to  a  contract  for  tiie  sale  of  stock  constitutes  fraud, 
if  it  is  made  with  knowledge  that  it  is  false,  or  recklessly,  without 
any  belief  in  its  truth,  with  intent  that  it  shall  be  acted  upon  by  the 
other  party,  and  if  it  is  relied  upon  by  the  other  party  to  his  injury." 
Fraudulent  representations  may  be  effected  by  acts  or  conduct  as  well 

*t  Bee  {  610  et  seq.,  supra.  eeute  a  formal  written  aesignment  of 

WSee  f  2563  et  seq.,  aupra.  an  interest  in   the  stock   of  a  eorpo- 

WSee  f  2544  et  eeq.,  supra.  ration  wtich  had  isBued  no  certificates 

Tl  See  t  S169  et  seq.,  enpra.  was  held  not  to  be  a  fraud  warrant 

nodorado.     Hoore   v.  Carriek,  26  ing  reBciasion. 

Colo.  App.  97,  140  Pac.  485.  In  Paul  v.  Bialy,  256  Pa.  590,  100 

Eento^r.      Head    v.   Ogleeby,    175  Atl.  1000,  a  judgment  refuaing  to  can- 

Ky.  613,  194  S.  W.  793,  eel  a  sale  on  the  ground  that  no  fraud 

BOaBOnri.     Flood  v.  Busch,  165  Mo.  had  been  shown  wa^  sustained. 

.\pp.  142,  146  S.  W.  73,  A  technical  breach  of  duty  on  the 

ITmr  ToA.     Potts   T.   Lambie,   157  port  of  the  directors  of  a  bank  In  de- 

App.   DiT.   SOO,  142  N.  Y.  Bupp.   795,  nying  a  transfer  of  stock  on  the  books 

138  App.  Div.   144,   122  N.  Y.   Bapp.  of  the  bank,  by  which  the  purchaser 

935;  Thayer  v.  Schley,  137  App.  Div.  failed  to  secure  a  sale  of  his  stock 

166,  121  N.  Y,  Sopp.  1064.               ■  prior   to  the   time   of  the   bank's  in- 

OngmL    Joplin  V.  Nnnnelly,  67  Ore.  solvency,    did    not    necessarily    show 

566,  134  Pac.  1177.  fraud  as  against  the  purchaser.    Pen- 

Utab.     Eaaeock  v.  Luke,  46  Utak  fold    v.    Charlevoix    Sav,   Bank,   140 

E6, 148  Pac.  452.  Mich.  126,  103  N.  W.  572. 

In  McLennan  v.  Plummer,  34  N.  D.  See  also  the  cases  cited  in  the  notes 

269,  158  N.  W.  269,  the  refural  to  ez-  following. 
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as  by  words,'"  and  eonaealment  or  the  nondisclosure  of  facts  may 
amount  to  fraud  when  there  is  a  duty  to  speak." 

Where  a  fiduciary  relation  exists  between  the  parties,  the  person 
in  whom  the  trust  and  confidence  is  imposed  is  bound  to  exercise  the 
ntmost  good  faith  in  the  premises,™  and  to  refrain  from  doing  any- 
thing or  making  any  representation  to  mislead  or  deceive  the  other 
party  for  the  purpose  of  advancing  his  own  interests,™  and  the  burden 
of  showing  such  good  faith  rests  upon  him." 

The  representations  need  not  have  been  made  directly  to  the  de- 
frauded party,  but  it  is  suflBcient  if  they  are  made  to  a  third  person 
with  the  intent  that  they  shall  be  used  by  him  to  induce  the  sale 
of  the  stock,  and  they  are  by  him  communicated  to  the  plaintiff,"  or 
if  they  are  addressed  to  the  public,^  as  in  the  case  of  false  statements 
in  prospectuses,  reports,  or  other  statements  issued  by  the  corporation 
or  its  of&cers." 


Ti  Dissenting  opinion  in  Ottisgvr  t, 
Bennett,  144  N.  Y.  App.  Div.  525,  129 
N.  Y.  Supp.  819,  adopted  by  the  Court 
of  Appeals  in  reversiug  tbe  jnd^ent 
of  tlie  Appellate  DivUien,  203  N.  Y. 
S54,  96  N.  E.  1123. 

74  See  E  3ST2,  infra. 

niowa.  Dawson  v.  National  Life 
Ins,  Co.  of  America,  176  Iowa  362, 
L.  H.  A.  1916  E  878,  157  N.  W.  929. 

ITmniuut,  Stewart  v.  IlHrriB,  6S  Kan. 
498,  66  L.  H.  A.  281,  105  Am.  St.  Bep. 
178,  2  Ann.  Gas.  873,  77  Pac.  277. 

HlnnvBota.  See  Peavej  v.  Wells, 
165  N.  W.  1063. 

Now  York.  Spier  v.  Hyde,  92  App. 
Div.  467,  87  N.  Y.  Supp.  285. 

Washington.  Landia  v.  Winter- 
mute,  40  Wash.  673,  82  Pac.  1000. 

West  Virginia.  Stalnalier  v.  Janes, 
68  W.  Va.  176,  69  S.  E.  651. 

Wlsconsiu.  McUillen  v.  Strange, 
159  Wis.  271,  150  N.  W.  434. 

The  fact  that  the  seller  is  an  at- 
torney at  law  and  a  stockholder,  and 
that  he  ^vea  assurances  of  personal 
friendship  for  the  buyer  does  not 
make  the  relation  between  them  a  con- 
fldential  one.  Stalnaker  v.  Janes,  6S 
W.  Va.  176,  69  S.  E.  651. 

Where  owners  of  fitock  enter  into 

6518 


a  pooling  agreement  for  the  sale  of 
same,  each  party  will  be  held  to  make 
due  accounting  to  the  other  parties 
interested.  Spier  v.  Hyde,  92  N,  T. 
App.  Div.  467,  87  N.  Y.  Bupp,  285. 

That  acquaintance  and  friendship 
between  tbe  parties  does  not  destroy 
tbe  rule  of  caveat  emptor,  see  PJsher 
V.  Seitz,  172  Mo.  App.  162,  157  B.  W. 
883. 

n  Morrison  v.  Snow,  26  Utah  347, 
72  Pae.  924. 

77Giiiett  V.  Bowen,  23  Fed.  625; 
Dawson  v.  National  Life  Ins.  Co.  of 
America,  176  Iowa  382,  L.  R.  A.  1916  E 
878,  157  N.  W.  929;  Stewart  v.  Har- 
ris, 69  Kan.  498,  66  L.  K.  A.  261,  105 
Am.  St.  Bep.  178,  2  Ann.  Cas. 
873,  77  Pac.  277;  Landia  v.  Wiater- 
mute,  40  Wash.  673,  82  Pac.  1000. 

78Diel  V.  Kellogg,  163  Mich.  162, 
128  N.  W.  420. 

Tt  Dissenting  opinion  in  Ottinger  v. 
Bennett,  144  N.  Y.  App.  Div.  525, 
12a  N.  Y.  Supp.  819,  adopted  by  the 
Court  of  Appeals  in  reversing  the 
judgment  of  the  Appellate  Diviuon, 
203  N.  Y.  554,  96  N.  E.  1123. 

to  United  ataMs.  Cheney  v.  Dick- 
inson, 172  Fed.  109,  28  L.  E.  A.  (N. 
S.)  359. 
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In  a  leading  New  York  case  it  was  said:  "If  the  plaintiff  pur- 
chased his  stock  relyiDg  upon  the  truth  of  the  prospectus,  he  has  a 
right  of  action  for  deceit  against  the  persons  who,  with  knowledge  of 
the  fraud  and  with  intent  to  deceive,  put  it  in  circulation.  The  repre- 
sentation was  made  to  each  person  comprehended  within  the  class  of 
persons  who  were  designed  to  be  influenced  by  the  prospectus ;  and 
when  a  prospectus  of  this  character  has  been  issued  no  other  relation 
or  privity  between  the  parties  need  be  shown,  except  that  created  by 
the  wrongful  and  fraudulent  act  of  the  defendants  in  issuing  or  cir- 
culating the  prospectus,  and  the  resulting  injury  to  the  plaintiff."  " 
False  representations  in  stock  certificates  also  address  themselves  "to 
whoever  may  subsequently  purchase  them."  • 


dee,  may  hold  the  directors  Teepon- 
aibls  for  losses  occasioned  by  hie  re- 
li&nce  on  the  prospectus  and  purchase 
of  shares,  he  must  show  some  direct 
connection  between  them  and  him- 
self in  the  communication  of  the  pros- 
pectus. Peek  V.  Quroej,  L.  B.  6  B. 
L.  377. 

"While  the  sponsors  of  false  pros- 
pectuses that  are  issned  la  bring  in 
moncT'  to  the  common  treasury  are 
jostly  made  to  respond  to  all  persons 
who  take  the  invited  action,  yet  the 
law  recognizes  no  right  of  action  in 
one  who  relies  without  Invitation  on 
a  statement  addressed  to  a  particu- 
lar class  which  he  stays  ont  of."  So 
officers  sad  directors  who  issue  a  false 
prospectus  to  induce  the  pnrchnae  of 
treasury  stock  are  not  liable  to  one 
who  purchases  stock  in  the  market 
through  a  broker,  although  ho  relies 
on  the  statements  in  the  prospectus. 
Cheney  v.  Dickinson,  172  Fed.  109, 
2S  L.  B.  A.  (N.  8.)  359. 

The  liability  of  officers  and  direc- 
tors to  persona  who  have  been  induced 
to  purchase  or  sell  stock  in  reliance 
on  such  representations  has  been  fully 
considered  in  a  previous  chapter.  See 
£  2S44  et  seq.,  supra. 

81  Morgan  v.  Skiddy,  62  N.  Y.  319. 

M  Sykes  v.  Pure  Food  Cider  Co., 
157  Iowa  601,  138  N.  W.  5M. 


.  lows.  Faville  v.  Shehan,  68  tows 
241,  26  N.  W.  131. 

Efntncky.  Ligon  v.  Uinton,  1S5 
8.  W.  304;  Ward  t.  Trimble,  19  Ky. 
L.  Eep.  1801,  44  S.  W.  450;  Trimble 
r.  Beid,  19  Ey.  L.  Bep.  604,  41  8. 
W.  319. 

Haoacbtuetts.  Ode  v.  Caasidy,  138 
Mass.  437,  52  Am.  Bep.  284. 

N«w  Teney.  Bingham  v.  Fish,  86 
N.  J.  L.  316,  90  Atl.  1106, 

N«W  York.  Downey  v.  Finncane, 
205  N.  T.  251,  40  L.  B,  A.  (N.  B.)  307, 
98  N.  E.  391,  aff'g  146  App.  Div.  209, 
l.tO  N.  T.  Supp.  988;  Morgan  v.  Skid- 
dy, 62  N.  Y.  319;  Cross  v.  Sackett,  6 
Abb.  Pr.  247,  2  Bosw.  617,  16  How. 
Pr.  62;  Caeeaux  v.  Mali,  25  Barb. 
578.  See  also  Willetts  v.  Poor,  141 
App.  Div.  743,  126  N.  Y.  Supp.  928. 

Texas.  Foii  v,  Moeller,  — Tex.  Civ, 
App.—-,  159  8.  W.  1048. 

England.  Clarke  v.  Dickson,  6  G. 
B.  (N.  8.)  453;  Gerhard  v.  Bates,  2  E. 
ft  B,  476;  Bedford  v.  Bagshaw,  4  H. 
it  N.  538;  Davidson  v.  TuUocb,  3 
Uaeq.  H.  L.  783.  In  a  later  case  in 
England,  some  of  the  above  coses  were 
overruled  and  others  distingaished, 
and  it  was  held*  that  the  reeponsibility 
of  directors  who  issue  a  false  pros- 
pectns  does  not,  as  of  UTurse,  follow 
shares  on  their  transfer  from  an  al- 
lottee to  his  vendee;  and  that  in  or- 
der that  this  third  person,  the  ven- 

6S19 
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In  all  cases,  ot  course,  the  facts  eoDceraing  which  the  misrepre- 
sentations are  made  must  be  material  to  the  eontiact." 


§3864.  — Bqnesentations  u  to  oorporate  proper^  and  EUiete. 
False  representations  ss  to  the  location,  condition  of  value  of  the 
property  of  the  corporation  may  constitute  actionable  fraud,**  ttnless 


a*Unlt«d  8Ut«B.  FarweU  v.  Colo- 
nial Trort  Co.,  117  Fed.  *80. 

AikaoaU.  Hunt  t.  DkvU,  S8  Ark. 
44,  135  8.  W.  458;  Evatt  t.  Hndaon, 
97  Ark.  865,   133  S.  W.   1023. 

NobrukA.  Jokwn?  v.  Proudflt,  78 
Neb.  62,  14  Ann.  Cai.  258,  lOB  N.  W. 
388,  106  N.  W.  1030. 

Wublagtoo.  Bkorw  v.  HutehinMii, 
60  Walk.  329,  12S  Pae.  142;  Satker  t. 
Horns  Seenritj  Bav.  Bank,  49  Waak. 
672,  96  Psc.  229. 

Wlacoiudtt.  Jelinek  v.  Baer,  153 
Wis.  42B,  141  N.  W.  271. 

Tke  failure  of  one  to  wkom  the 
seller  has  referred  the  pnrehaaer  for 
Information  to  disclose  certain  facts 
iu  regard  to  the  property  of  the  com- 
pany does  not  render  sneh  pereou  li- 
able ia  dama^H,  where  the  failure 
of  tke  eompsny  and  emsequent  Iohb  to 
tke  pnrehaaer  were  in  no  way  due  to 
the  eziatence  of  such  facts.  Sather 
V.  Home  Security  8av.  Bank,  49  Wash. 
672,  06  Pac.  220. 

MArkuaaa,  .Bickey  t.  Brinks,  100 
Ark.  629,  140  &  W.  120;  Hunt  v.  Da- 
vis, 98  Ark.  44,  135  B.  W.  458. 

nilnoU.  Booth  V.  Smitk,  117  SI. 
370,  7  N.  E.  610. 

Maasacknsetta.  Bradley  v.  Poole, 
OS  Mass.  16»,  93  Am.  Dec.  144. 

UiiuLsana.  Martin  v.  Hill,  41  Minn. 
337,  43  N.  W.  337. 

New  Toffc.  Miller  t.  Barber,  06 
N.  T.  558;  Morgan  v.  Skiddy,  «2  N. 
Y.  310. 

'maonufiL  Barndt  t.  Frederick, 
78  Wis.  1,  11  L.  B.  A.  109,  47  N. 
W.  6. 

Bepresentatione  that  the  corporation 
owns  a  certain  patent  and  that  the 


patented  device  is  a  novel  one,  are 
represeutationa  as  to  matters  of  fact, 
and  not  mere  expreaBiana  of  opin- 
ion. Spreekels  v.  Qorrill,  152  Cal. 
383,  92  Pac.  1011. 

Aa  to  the  character  of  ita  assets,  and 
the  mechanical  fitnesa  and  productive 
capacity  of  a  machine  which  eoniti- 
tntea  its  sole  means  of  income.  Sheer 
T.  Eoyt,  13  Cal.  App.  662,  110  Pac 
477;  Neher  v.  Hansen,  12  Cal.  App. 
370,  107  Pac.  665;  Oeraghty  v.  Ran- 
dall, IS  Colo.  App.  194,  70  Pae.  767. 
See  Qntheil  v.  Goodrich,  ISO  Ind.  02, 
66  N.  E.  446;  Farmera'  A  Merchants' 
State  Bank  v.  Shaffer  (Iowa),  147  N. 
W.  861;  Campbell  v.  Park,  128  Iowa 
181,  104  N.  W.  799,  101  N.  W.  861; 
Iiufkin  v.  Catting,  225  Mawi.  599,  114 
N.  E.  822. 

As  to  the  amoont  of  ore  in  tke  cor 
poration's  mine,  the  cost  of  mining  it, 
etc.  Oinn  v.  Almy,  212  Mass.  486, 
00  N.  E.  276;  Loud  v.  Solomon,  188 
Mich.  7,  154  N.  W.  73;  Hubbard  v. 
Oliver,  173  Mich.  337,  139  N.  W.  77. 

As  to  quantity  and  quality  of  ore 
in  mine,  etc.  Hill  v.  Dillon,  151  Mo. 
App.  86,  131  8.  W.  728;  Id.  17«  Ua. 
App.  192,  161  S.  W.  881.  See  Oar- 
ardi  V.  Gardner,  25S  Mo.  538,  104  & 
W.  568;  Stern  v.  Stem,  122  N.  T. 
App.  Div.  821,  107  N.  T.  8upp.  900. 

That  it  had  orders  for  the  manufac- 
ture of  a  specified  number  of  articles. 
Tarara  v.  Novelty  Elec.  Mfg.  Co.,  136 
Minn.  246,  ISl  N.  W.  409. 

That  the  corporation  owned  a  cer- 
tain patent  under  which  the  articles 
manufactured  by  it  were  protected. 
Tarara  v.  Novelty  Elec.  Mfg.  Co.,  136 
Minn.  216,  161  N.  W.  409. 
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the  statemeiita  are  mere  expreasions  of  opiuioii,  < 
mere  "puffing."** 

g  8866.  — B^H-wentatiou  as  to  fliMwioJri  oondition  of  the  oorpo. 
ratioiL  False  representations  as  to  the  financial  condition  of  the 
corporation  may  constitute  actionable  fraud,"  aa,  for  example,  lep- 

That  It  bad  large  and  sobstaotial 
assetB.  Potts  t.  L&mbie,  138  N.  Y. 
App.  DiT.  144,  122  N.  Y.  Supp.  935; 
Id.  167  N.  Y.  App.  Div.  800,  142  N. 
Y.  Supp.  7B5;  High  v.  Berret,  148  Pa. 
St.  261,  S3  AtL  1004;  Barnard  v. 
Ti<frick,  3fi  a  D.  403,  152  N.  W.  890. 

The  rule  appliea  sIbo  to  repreaenta- 
ttons  that  minea,  etc.,  belong  to  com- 
pany. Foix  V.  Uoeller,  —  Tei.  CiT. 
App.  — ,  16B  a.  W.  1046 ;  &i  to  value 
of  asaete,  Becd  v.  H0II0W&7  (Tex. 
Civ.  App.),  127  8.  W.  IISS;  as  to 
value  of  property,  Ogdea  Valley  Trout 
t  Beaort  Co.  v.  Lewla,  41  Utah  183, 
125  Pae.  687. 

Evidence  a*  to  the  actual  valoe  of 
tho  property  ia  admiaaible  on  the  lasue 
aa  to  the  faJeity  of  a  repreeentation 
M  to  ita  value.  Haneoek  v.  Luke,  46 
Utah  26,  148  Fae.  452;  Ogdea  Valley 
Trout  ft  Besort  Co.  v.  Lewie,  41  Utah 
183,  125  Pae.  6S7;  8.  B.  UcOowan 
Co.  v.  Carlaon,  7B  Waah.  92,  139  Pac. 
869;  Borde  v.  Kingeley,  76  Wash.  613, 
136  Pao.  1172;  UcFeron  v.  Shoemak- 
er, 73  Wash.  460,  131  Pac.  1126;  Gray 
V.  Beeves,  69  Wash.  374,  126  Fm. 
162;  Breeae  v.  Hunt,  67  Wash.  398, 
121  Pa«.  8S3;  Cunningham  v.  Morria, 
56  Wash.  341,  IDS  Fac.  S39. 

Sneh  repreaentatioiu  are  as  to  mat- 
ters of  fact,  and  not  as  to  aiatten  of 
opinion,  B.  B.  UcOowaa  Co.  v.  Carl- 
son, 79  Wash.  92,  139  Pae.  869; 
Breese  v.  Hnnt,  67  Wash.  398,  121 
Pac  858. 

nmiaolM,  Crocker  v.  Ifanley,  164 
ni.  282,  56  Am,  St.  Bep.  196,  45  N.  E. 
5TT, 

UaolBiUL  Boulden  v.  Stilwell, 
100  Ud.  543,  1  L.  B.  A.  (N.  &)  258, 
60  Aa  609. 


-  what  is  known  as 


Union  Nat.  Bank  v. 
Hunt,  76  Ho.  43Q. 

Kow  Toik.  ElUs  v.  Andrews,  66  N. 
Y.  S3,  15  Am.  Bep.  379. 

Bhoda  laland.  Handy  v.  Waldron, 
18  E.  I.  687,  49  Am.  St.  Bep.  794,  29 
Atl.  143. 

Compare  Nyse wander  v.  Lowman, 
124  Ind.  584,  24  N.  £.  365. 

Puffing  mining  elalma,  or  making 
glowing  predictions  aa  to  how  they 
will  pan  out,  does  not  amount  to  fraud 
where  the  parties  are  compos  mentia 
and  deal  at  arm's  length.  Burwaeh 
V.  Ballon,  230  lU.  34,  IS  L.  B.  A.  (N. 
8.)  409,  82  N.  E.  366. 

Mere  oplniona  u  to  the  value  vf 
corporate  aasets  are  not  ground  for 
rescission.  Templeton  v.  Warner,  89 
Wash.  684,  167  Pac  468,  154  Pae. 
1081. 

HUnltadBtates.  Merrill  v.  Florida 
I.and  &  Improvement  Co.,  60  Fed.  17. 

Arkaiuaa  Porter  v.  Morris,  199  S. 
W.  106;  Grant  v.  Ledwidge,  109  Aik. 
297,  160  8.  W.  200;  Haldiman  v.  Taft, 
102  Axk.  46,  143  S.  W.  112;  Hnnt  v. 
Davia,  9S  Ark.  44,  135  8.  W.  468; 
Evatt  V.  Hudson,  97  Ark.  26G,  133  8. 
W.  1023. 

District  of  Oolnmhia.  Magruder  v. 
Montgomery,  33  App.  Caa  133. 

Jloilda.  See  Florida  Cigar  ft  To- 
bacco Co.  V.  Baker  ft  Holmes  Co.,  62 
FlB.  487,  57  80.  174. 

Illinois.  Arnold  v.  Dodson,  272  111. 
377,  112  N.  E.  70;  Murray  v.  Tolman, 
162  111.  417,  44  N.  E.  748,  rev'g  54  111. 
App.  420. 

Iowa,  Maine  v.  Midland  Inv.  Co., 
132  Iowa  272,  109  N.  W.  801;  Canqp- 
bell  v.  Park,  128  Iowa  181,  104  N.  W, 
7S9,  101  N.  W.  861. 
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resentatioDS  that  it  is  solvent,*^  or  as  to  the  condition  of  its  business,** 
or  as  to  its  previous  net  eamings,"  or  that  it  is  not  indebted  at  all, 

Brofidway  Theater  Co.,  91  Waah.  104, 
157  Fao.  21S ;  CDuningham  v.  Morrii, 
56  Wash.  341,  lOS  Pac.  830. 

Wltconain.  Warner  v.  Benjamin, 
89  Wis.  290,  62  N.  W.  179. 

8«e  alio  1 614,  supra. 

nig  an  action  for  false  representa- 
tioDB  inducing  the  purchase  of  atock, 
the  repreaentation  being  that  the  cor- 
poration waa  perfectly  solvent,  evi- 
dence was  admissible  that  within  two 
or  three  irears  after  the  representa' 
tions  were  made  the  corporate  assets 
had  disappeared  and  the  corporation 
waa  in  process  of  liquidation;  that 
during  the  time  referred  to  the  earn- 
ings of  the  corporation  had  been  in- 
sufficient to  pay  off  a  purchase  money 
debt  on  part  of  the  plant;  that  just 
prior  to  the  time  the  stock  was  sold 
the  corporation  was  indebted  to  its 
officers  and  employees  for  a  large 
amount;  thnt  at  the  time  of  the  pur- 
chase of  the  stock  plaintiff  believed 
the  corporation  would  pay  20  per  cent 
dividends.  Collins  v.  Chipman,  41  Tex. 
Civ.  App.  663,  95  8.  W.  666. 

U  Lnfkin  V.  Catting,  225  Uass.  509, 
114  N.  E.  822  ;  Uassey  v.  Luce,  158 
Hieh.  128,  122  N.  W.  514;  Boehme  v. 
Broadway  Theater  Co.,  01  Wash.  104, 
157  Pac.  218. 

That  its  business  is  being  conducted 
at  a  profit.  Moyses  t.  Schendorf, 
142  III.  App.  293,  aff'd  238  lU.  232, 
87  N.  E.  401. 

That  its  atFairs  are  on  a  paying 
basis.  Ogden  Valley  Trout  A  Besort 
Co.  V.  Lewis,  41  Utah  133,  123  Pac. 
687. 

That  it  baa  an  CBtablished  business, 
which  is  paying  at  a  specified  rate. 
Die]  V.  Kellogg,  163  Uicb.  162,  123 
N.  W.  420. 

■>  Magruder  v.  Montgomery,  33 
App.  Cas.  {D.  C.)  133;  Canadian 
Agency  v.  Assets  Bealisation  Co.,  165 


Head  v.  Oglesby,  175 
Ky.  613,  194  8.  W.  793;  Gooeh  v.  Col- 
lins, 156  Ey.  232,  160  S.  W.  1038. 

lUcUgaa.  Loud  v.  Solomon,  188 
Mich.  7,  154  N.  W.  73. 

BUniMsotft.  Ludoweee  v.  Amidon, 
124  Minn.  233,  144  N.  W.  965. 

MlBrtwaCTt  Jones  v.  Barnes,  107 
Miss.  800,  66  So.  212. 

Nebraska.  Carruth  v.  Harris,  41 
Neb.  789,  60  N.  W.  106. 

Now  Hampsblre.  Lawton  v.  Kit- 
tredge,  30  N.  H.  500. 

Hew  Jenar.  Bingbam  v.  Fish,  86 
N.  J.  L.  316,  00  Atl.  1106. 

K«»  Totk.  Townaend  v.  Felt- 
housen,  156  N.  Y.  818,  51  N.  E.  279, 
aff'g  90  Hun  89,  35  N.  Y.  Supp.  538; 
Canadian  Agency  v.  Assets  Bealiza- 
tion  Co.,  165  App.  Div.  96,  150  N.  Y. 
Bupp.  7S8;  Schafuss  v.  Betts,  94  Misc. 
463,  157  N.  Y.  Supp.  608,  aff'd  175 
App.  Div.  893,  160  N.  Y.  Supp.  1145 ; 
Cazeaux  v.  Mali,  25  Barb.  578;  UiUer 
V.  CurtJBB,  59  N.  Y.  Super.  Ct.  127. 
See  also  Thayer  v.  Schley,  137  App, 
Div.  166,  121  N.  Y.  Supp.  1064. 

Nortb  OaroUnA.  Blacknall  v.  Bow- 
land,  116  N.  C.  389,  21  a  E.  296. 

Texas.  Cherry  v.  First  Texas  Chem- 
ical Mfg.  Co.,  103  Tex.  82,  123  S.  W. 
689,  rev'g  judgment  (Tex.  Ov.  App.), 
115  8.  W.  81;  Priiiham  v.  Weddington, 
74  Ter.  354,  12  S.  W.  49;  Robinson  v. 
Aldredge,  —  Tei.  Civ.  App.  — ,  198 
S.  W.  413;  Foil  v,  Moeller,  —  Tex. 
Civ.  App.  —,  159  8.  W.  1048;  Collins 
V.  Chipman,  41  Tei.  Civ.  App.  563, 
05  S.  W.  666;  Hnme  v.  Steele  (Tex. 
Civ.  App.),  50  S.  W.  812. 

UtalL  Hancock  v.  Luke,  46  Utah 
26,  148  Pac.  452;  Morrison  v.  Snow,  26 
Utah  247,  72  Pac.  924. 

Virginia.  Jordan  v.  Walker,  119 
Va.  10!),  78  S.  E.  643. 

Waatalngton.  Gates  v.  Gregory,  91 
Wash.   151,  157  Pac.  470;   Boehme  v. 
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or  is  indebted  to  a  certain  extent  only,^  or  that  ita  property  is  unin- 
cumbered or  incumbered  to  a  certain  exteot  only." 

It  has  been  held  that  a  representation  by  the  purchaser  that  the 
company  will  be  put  into  the  bands  of  a  receiver  unless  the  stock- 
holder sells  bis  st^Kk  is  not  actionable  unless  it  involves  an  actual  mis- 
representation as  to  the  value  of  the  stock,  or  possibly  a  showing  that 
it  became  more  valuable  because  of  existing  facts  which  the  purchaser 
was  bound  to  disclose." 

g  3866.  —  JtepreaeaiaMota  as  to  divideiids.  False  representations 
that  certain  dividends  have  been  paid  on  the  stock,""  or  are  about  to 

N.  T.  App.  Div.  86,  150  N.  T.  8npp. 
7S8;  BuQUer  v.  Shaw,  212  Pa.  676, 
61  Atl.  1109;  Jackwu  v,  Stockert,  75 
W.  Va.  482,  Sg  B.  E.  3S9,  S4  S.  B. 
919. 


Merritt  v.  Ehnnan, 
116  Ala.  278,  22  So.  514. 

AikWflas.  Bichey  v.  Brinki,  100 
Ark.  629,  140  8.  W.  129. 

OallfoniU.  Davis  v.  Butler,  1S4 
Cal.  623,  98  Pae.  1047. 

Oolorado.  Oregg  t.  Hayea,  27  Colo. 
App.  412,  149  Pic.  1055. 

Dfllamne.  WillianiB  v.  Belts,  — 
Del.  Super.  Ct.  — ,  101  Atl.  905. 

lovn.  Farmers'  &  Merchants'  State 
Bank  V.  gaffer,  147  N.  W.  851; 
Campbell  v.  Park,  128  Iowa  181,  104 
N.  W.  799,  101  N.  W.  861;  Faville  v. 
8behau,  66  Iowa  241,  26  N.  W.  131. 

Kentnck;.  Drake  v.  Eolbrook,  28 
Ky.  L.  Eep.  1319,  92  8.  W.  297,  25  Ky. 
L.  Bep.  1489,  78  8.  W.  158,  23  Ky.  L. 
Bep.  1941,  66  a  W.  S12. 

IClchlgML  Maaaey  v.  Luce,  158' 
Mich.  128,  122  N.  W.  514. 

Hliuiwota.  Ludowese  v.  Aniidon, 
124  Minn.  288,  144  N.  W.  S65;  Bed- 
ding V.  Wright,  49  Minn.  322,  51  N. 
W.  1056. 

M«w  Totk.  Lambert  v.  Elmendorf, 
124  App.  Div.  758,  109  N.  T.  Supp. 
574. 

PomuidvanU.  McElwea  v.  Chan- 
dler, 198  Pa.  575,  48  AtL  475. 

Ttrglula.  Jordan  v.  Walker,  116 
Va.  109,  78  8.  E.  643. 


WMUngton.  Mills  v.  Enndson,  54 
Waah.  614,  103  Pae.  1123. 

A  eelier  ol  stock  who  falsely  rep- 
reseiLte  that  the  eorporation  has  no 
debts  is  not  thereby  estopped  to  as- 
sert an  iudebtedness  of  the  corpora- 
tion to  him.  and  hence  the  purchaser 
may  rescind  for  such  representation. 
Merritt  v.  Bhrman,  116  Ala.  278,  82 
8d.  514. 

As  to  the  effect  of  a  representation 
by  the  seller  that  there  are  no  out- 
standing obligations  against  the  cor- 
poration on  his  Tight  to  enforce  such 
an  obligation  running  to  himself,  see 
Clarke  v.  Marks,  111  Me.  218,  88  Atl. 
718. 

■1  Stevenson  v.  Marble,  84  Fed.  23; 
Southwestern  B.  Co.  v.  Papot,  67  Qa. 
675;  Lambert  v.  Elmendorf,  124  N. 
T.  App.  Div.  758,  108  N.  T.  Supp.  S74. 

M  Haverland  v.  Lane,  88  Wash.  557, 
154  Pac.  1118. 

93  Hunt  V.  Davis,  98  Ark.  44,  135 
8.  ;W.  458;  Handy  v.  Waldron,  18  R.  I. 
507,  49  Am.  St.  Bep.  794,  29  AtL  143; 
Barnard  v.  Tidrick,  35  8.  D.  403,  152 
N,  W.  690;  Breese  v.  Hunt,  67  Wash. 
:.98,  121  Pae.  853. 

That  it  had  earned,  declared  and 
paid  dividends  at  a  certain  rate  dur- 
ing specified  years.  Potts  v.  Lambie, 
138  N.  T.  App.  Div.  144,  122  N.  Y. 
Supp.  935. 

See  also  1 616,  supra. 
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be  paid,**  or  have  been  declared,**  may  constitute  actionable  fraud. 
And  the  acts  of  directors  of  a  corporation  in  declaring  a  dividend  and 
in  publishing  the  fact  of  its  declaration  for  the  purpose  of  inducing 
the  public  to  purchase  the  stock  of  the  company  in  the  belief  that 
the  dividend  has  been  earned,  when  in  fact  it  had  not  been  earned 
will  sustain  an  action  for  deceit  where  the  other  elements  of  action- 
able fraud  are  shown.**  But  representations  as  to  future  dividends 
are  mere  predictions  or  expressions  of  opinion,  and  hence  are  not 
actionable."  ,    ' 

§  3867.  —  Kepresentations  aa  to  capital  stock.  False  representa- 
tions as  to  the  amount  of  the  capitalization  of  the  corporation  may 
constitute  actionable  fraud.**  And  the  same  has  been  held  to  be  true 
of  false  representations  that  certain  other  persona  are  stockholders  in 
the  corporation ;  *•  or  have  invested  a  certain  amount  in  the  business ;  * 
or  that  the  stock  is  valid,*  and  of  representations  that  the  stock  is  non- 


Hliawton  T.  Eittredge,  30  N.  H. 
500. 

Positive  etatementi  bf  the  preri- 
dent  and  geDeral  mana^r  of  a  corpo- 
ration having  an  established  businsBS 
ae  to  the  value  of  its  stock  and  the 
dividends  whieh  it  will  yield  are  not 
mere  ezprewlone  of  opinion.  Qilluty 
T.  Hosford,  45  Wash.  694,  88  Pac. 
1027. 

M'That  an  aecruiag  dividend  on  pre- 
ferred stock  has  been  declared.  Zr- 
vin  V.  Koebler,  230  Fed.  795. 

H  Dissentiug  opinion  in  Ottinger  v. 
Bennett,  144  N.  Y.  App.  Div.  525,  120 
N.  Y.  Snpp.  819,  adopted  by  the  Court 
of  Appeals  in  reversing  the  judgment 
of  the  Appellate  Division,  203  N.  Y. 
554,  Oe  N.  E.  1123. 

>7  Alabama.  Armstrong  v.  Walker, 
76  So.  280. 

O«0TgU.  Coca-Cola  Bottling  Co.  v. 
Anderson,  13  Ga.  App.  772,  80  B.  B. 
32. 

lovft.  Qamet  v.  Haas,  165  Iowa 
565,  148  N.  W.  465. 

Maryland.  Bobertson  v.  Parka,  76 
Md.  118,  24  Atl.  411. 

Now  7oifc.  Eagle  Savings  &  Loan 
Co.  V.  Beakey,  163  App.  Div.  860,  147 
N.  Y.  Bopp.  127. 


WoBt  Virginia.  Btalnaher  v.  Janea, 
68  W.  Va.  176,  69  8.  E.  651. 

Wtsoonsin.  Warner  v.  Benjamin, 
89  Wis.  380,  62  N.  W.  179. 

«  Armstrong  v.  Walker,  —  Ala.  — , 
76  Bo.  280;  Le  Master  v.  Hailey,  — 
Tei.  Civ.  App.  — ,  176  B.  W.  818. 

Where  one  contracts  to  sell  60  per 
cent  of 'the  common  stock  of  a  corpo- 
ration, a  fabe  represent  at  ioa  that 
its  entire  capital  stock  consists  of  500 
shares  of  common  stock,  when  in  fact 
it  has  iscued  39  shares  of  preferred 
stock  in  adtlitiou  thereto,  is  material. 
Kain  v.  Angle,  111  Va.  415,  69  S.  B. 
355. 

See  also  i  615,  supra. 

nUiller  V.  Barber,  66  N.  Y.  558; 
Ogden  Valley  Trout  4  Resort  Co.  v. 
Lewis,  41  Utah  183,  126  Pac.  687. 

1  MasBey  v.  Lnce,  168  Hich.  128, 122 
N.  W.  514. 

That  the  seller  and  certain  of  his 
relations  have  an  interest  in  the  cotu- 
pnny  to  a  certain  amount.  Oillies  y. 
Linscott,  98  Kan.  78,  157  Pae.  423. 

■  Coolidge  V.  Bhodes,  199  111.  24, 
64  N.  E.  1074,  rev'g  9S  HI.  App.  17. 
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assessable,  where  they  are  not  merely  expressions  of  opinion  as  to  the 
Iaw.» 
False  representations  that  the  stock  is  full  paid  are  actionable.* 


•  Joplin  V.  Nousellr,  67  Ore.  666, 
134  Pac.  1177. 

Such  a  repreMntatioa  is  action&ble 
where  the  statute  provides  that  fully 
paid  stock  is  nonasseasable  tmlesa 
made  assessable  bj  the  articles  of 
ineorporation.  Smith  t,  Gilbert,  — 
Utah  — ,  164  Pac.  1026. 

Where  the  corporation  may,  ouder 
the  law,  eoutraet  with  eabseribere  that 
the  stock  shall  be  nonassessable,  a 
representation  tliat  stock  sold  is  uon- 
asseasable  is  not  an  ezpression  of  opin- 
ion as  to  the  law  regulating  the  mat- 
ter of  sesessnents,  bat  is  rather  an 
assuranes  that  the  corporation  has 
taken  whatever  steps  are  neceasar}' 
to  eSectoally  waive  its  statutory  right 
to  levy  asaeBsments  thereon,  which  lA 
£  representation  of  tact.  Browne  v. 
San  Gabriel  River  Bock  Co.,  22  Cal. 
App.  682,  136  Pac.  542,  644. 

A  representation  that  the  stock  of 
a  foreign  corporation  is  nonssseHable 
is  actionable  where  the  stock  is  as- 
sessable for  failure  to  comply  with 
a  mandate  of  the  statDte  requisite  to 
give  it  immunity  from  assessment,  but 
the  contrary  is  true  if  it  appears  that 
it  involved  merely  the  expression  of 
an  opinion  as  to  it«  liability  to  assess- 
ment under  the  foreign  law.  Van 
Slocbem  v.  ViUard,  207  N.  T.  687, 
101  N.  E.  467,  aS'g  164  N.  T.  App. 
Div.  101,  13B  N.  Y.  Snpp.  862. 

An  allegation  that  auch  a  reprft- 
■entation  was  made,  and  that  it  was 
false,  and  that  the  defendant  knew 
it  to  be  false,  is  sufficient  on  demurrer, 
■inee  the  foreign  law  is  a  question 
of  fact,  and  the  court  cannot  say  that 
it  is  impossible  that  the  stock  can 
be  assessed  under  the  law  of  the  state 
where  the  corporation  was  organized. 
Tan  Slochem  v.  Villard,  207  N.  Y.  587, 
101  N.  E.  467,  afl'g  154  N.  Y.  App. 


Div.  161,  138  H.  T.  8app.  SS2. 

In  Peters  v.  Lohman,  171  Ha.  App. 
466,  1S6  S.  W.  783,  a  representation 
that  the  stock  was  fully  paid  and  non- 
asseaaable  was  held  to  refer  to  the 
character  of  the  stock  and  the  lia- 
bility of  the  stockholders  to  the  cor- 
poration, and  to  mean  that  when  the 
purchaser  paid  whatever  price  was 
agreed  upon  in  the  purchase  of  the 
stock,  then  it  would  be  as  between 
him  and  the  company,  fully  paid  and 
nonaseeasable,  and  not  to  mean  that 
any  stockholder  had  paid  full  par 
value  for  his  stock. 

4  Sykes  v.  Pure  Food  Cider  Co.,  167 
Iowa  601,  138  N.  W.  664;  Joplin  ▼. 
Nnnnelly,  67  Ore.  606,  134  Pae.  1177. 

This  is  true  of  a  false  representa- 
tion that  the  eellcr  has  paid  for  his 
stock  in  fulL  Jackson  v.  Stockert,  76 
W.  Va.  482,  SO  S.  E.  35Q,  34  S.  £. 
019. 

An  aaaertion  by  the  seller  that  the 
stock  sold  was  fnlly  paid,  and  that 
the  entire  stock  of  the  oorporatiou 
had  been  paid  for  in  cash  to  the  cor- 
poration at  its  full  face  value,  was 
held  not  to  be  an  opinion  by  a  lep- 
reeentation  as  to  facts,  where  he  par- 
ticipoted  in  ita  issuance  and  knew 
that  such  statement  was  untrue.  Coo- 
lidge  v.  Bhodes,  199  HI.  24,  64  N.  E. 
1074,  rev'g  judgment  96  IlL  App.  17. 

A  statement  that  stock  is  fully  paid 
m^  constitute  actionable  fraud  even 
if  a  representation  that  it  is  nonas- 
sessable is  merely  expressive  of  on 
opinion  that  under  the  law  the  shares 
or  certificate  cannot  be  taxed  or  as- 
sessed. Hinkley  v.  Sac  OU  &  Pipe 
Line  Co.,  132  Iowa  396,  119  Am.  St. 
Bep.  364,  107  N.  W.  829. 

A  false  representation  that  the 
stock  of  a  foreign  corporation  is  fully 
paid  is  actionable,  since  false  repre- 
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And  where  the  statnte  requires  stock  to  be  paid  in  full  before  it 
is  issued,  the  mere  issuaoce  of  certificates  is  a  representation  that  the 
corporation  has  received  par  value  therefor.' 

"Where  stock  is  fraudulently  iasned  as  full  paid,  when  it  is  not  so  in 
fact,  or  is  issued  for  a  worthless  patent,  or  for  other  property  at  an 
intentional  overvaluation,'  a  subsequent  purchaser  of  such  stock  may 
rescind  on  the  ground  of  fraud,  or  maint^n  an  action  for  damages, 
if  the  seller  was  a  party  to  the  fraudulent  issue,  or  if  he  had  knowl- 
edge of  the  fraud.'  And  he  may  also  maintain  an  action  for  damages 
against  the  promoters,  directors  or  other  officers  of  the  corporation 
who  were  parties  to  the  fraud.* 

For  a  person  to  sell  stock  which  he  owns  himself,  representing  that 
he  is  selling  the  stock  of  another,'  or  that  it  is  treasury  stock  *•  is 

See  also  I  2543,  jinprs. 

9  Mayo  V.  Knowlton,  134  N.  T.  250, 
31  N.  E.  98S.  8e«  alao  McDoel  v. 
Ohio  Tallej'  Improvement  &  Contract 
Co.'b  ABsignee,  IS  Kj.  L.  Bep.  204, 
36  8.  W.  175;  Davia  v.  Forman,  220 
Mo.  27,  129  S.  W.  213. 

lOAikanaoK  Porter  v.  Morris,  199 
S,  W.  loa. 

Smaaa.  Gillies  v.  LInscott,  98  Ean. 
78,  157  Pac.  423. 

M«M>chiuirtta.  See  Lnfkm  v.  Cat- 
ting, 22G  Mass.  599,  114  N.  £.  S2S. 

Minnesota.  Fawkea  v.  Knapp,  165 
N.  W.  236. 

WSBDail  See  Fiaher  v.  Beitz,  172 
Mo.  App.  162,  157  8.  W.  883. 

UtBb.  Smith  v.  Gilbert,  164  Pa«. 
1026;  OgdeD  Valley  Trout  &  Resort 
Co.   V.  Lewis,  41  Utah   183,   125  Pac. 


sentatioua  aa  to  the  coat  of  a  thing 
are  actionable.  Van  Slocham  v.  Vil- 
lard,  207  N.  T.  587,  101  N.  E.  467, 
aff'g  154  N.  Y.  App.  Div.  161,  138  N. 
y.  Sapp.  S52. 

S  Sykes  v.  Pore  Pood  CSder  Co,  1B7 
Iowa  BOl,  13S  N.  W.  554. 

<  See  t  3598,  supra. 

T  United  States.  Sturges  v.  8tet»on, 
1  Bias.  246,  Fed.  Cas.  No.  13,568; 
Fosdick  V.  Stnrges,  1  Biis.  255,  Fed. 
CsB,  No.  4,956. 

OaUfomla.  Perkiu  v.  Cowles,  157 
Cal.  625,  30  L.  B.  A.  (N.  8.)  283,  137 
Am.  St.  Bep.  158,  lOS  Pac.  711. 

Ualno.  Cootidge  v.  Ooddord,  77  Ue. 
579,  1  At!.  831. 

MasaachOBetts.  Beeve  v.  Dennett, 
145Masa.  23,  11  N.  E.  938. 

MlBSOuit  Bichard  Hanlon  Millin- 
ery Co.  V.  MisBissippi  Valley  Trust 
Co.,  251  Mo.  553,  158  8.  W.  359. 

New  Tort.  Barnes  v.  Brown,  80  N, 
Y.  527;  Cross  v.  Sackett,  2  Bosw.  017, 
fi  Abb.  Pr.  247.  See  also  Ersfeld  v. 
Kxner,  128  App.  Div.  135,  112  N.  T. 
Supp.  561. 

See  also  i  3467,  supra. 

■  Wind  ram  v.  French,  151  Mass. 
547,  8  L,  B.  A.  750,  24  N.  E.  914;  Bich- 
ard Hanlon  Millinery  Co.  v.  Missis- 
sippi Valley  Trust  Co.,  251  Mo.  553, 
158  a.  W.  359;  Cross  v.  Sackett,  6 
Abb,  Pr.  (N.  T.)  247. 


Borde'  v.  Kingsley,  76 
Waah.  613,  136  Pac.  1172;  (Jray  v. 
Beeves,  69  Wash.  374,  125  Pae.  1S3. 

The  fact  that  one  who  purebsses 
treasury  stock  from  the  corporation 
sells  it  by  falsely  representing  that 
it  is  still  treasory  stock  does  not  ren- 
der him  liable  to  account  to  the  cor- 
poration BB  for  sales  of  treasury 
stock.  Chilkat  Gold  t  Copper  Min. 
Co.  T.  Foa,  12  Wash.  201,  84  Pae.  827. 
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actionable  fraud.     But  the  contrary  has  been  held  to  be  true  of  a 
representation  by  a  person  that  he  has  sold  his  own  Btock.^^ 


§3868.  — Sepreeentatioiis  u  to  value  erf  atook.  As  a  general  rule 
statements  as  to  the  present  or  future  value  of  the  stock  are  mere 
matters  of  opinion,  and  do  not  constitute  actionable  fraud  although 
they  are  false.*.'  But  the  contrary  may  be  true,"  as  where  they  are 
accompanied  by  false  statements  of  fact  in  respect  to  matters  on  which 
the  value  of  the  stock  depends,**  or  where  the  party  making  them  has. 


Wort  Tlrgliila.  Pmle  v.  Ound^n, 
9£  a.  E.  454. 

Here  commendatloii,  or  fftlee  rep- 
Teaentations  as  to  value,  where  tba 
eeller  has  an  opportunity  to  ascertain 
iti  va)ae  hy  ordinary  diligence  and 
inquiry,  doea  not  eonstttnte  action- 
able fraud,  eren  wlien  made  witb  in- 
tent to  deceive.  German  Nat.  Bank's 
Seeeiveir  v.  Nagel,  26  E7.  L.  Bep.  74S, 
82  S,  W.  433. 

UisrepTeHentationa  as  to  the  sell- 
er 'b  chances  of  selling  hta  stock  at  a 
good  price  will  not  euataia  an  action 
for  deoeit  where  there  ate  no  confi- 
dential relations.  Fisher  v.  Budlong, 
1(1  B.  I.  52S. 

See  also  g  618,  eupia. 

lUUlnolB.  Mnrraj  v.  Tolman,  162 
III.  417,  44  N.  E.  748,  rev'g  54  HI. 
App.  420. 

Indlamt.  Njsewander  v.  Lowman, 
124  Ind.  584,  24  N.  E.  355. 

UcUgan.  KeyeB  v.  Quinn,  154 
Mich,  eee,  118  N.  W.  eiS;  Maited  V. 
Fowler,  94  Mich.  106,  53  N.  W.  931. 

New  York,  Titus  v.  Poole,  73  Hun 
383,  28  N.  T.  Supp.  451. 

Kortli  Carolina.  Blacknall  v.  Bow- 
land,  116  N.  C.  389,  21  S.  E.  296. 

Pennsylvania.  Weaver  v.  Cone,  174 
Pa.  St.  104,  34  Atl.  551. 

Rhode  Island.  Eandj  v.  Waldron, 
18  B.  I.  567,  49  Am.  St.  Bep.  794,  29 
Atl.  143. 

USee  Stotts  v.  Pairfleld,  163  Iowa 
726,  145  N.  W.  61;  Stern  v.  Stern,  122 


U  Bonldea  t.  StilweU,  100  Md.  S43, 
1  L.  B.  A.  (N.  8.)  268,  60  Atl.  009. 

UAilsonfl.  Hurley  v.  Wilky,  18 
Ari*.  270,  158  Pac  630,  18  Aria.  48, 
156  Pac  83. 

Colorado.  Uoore  v.  Garriek,  36 
Colo.  App.  97,  140  Pac.  485. 

OoorgU.  Coca-Cola  Bottling  Co.  v. 
Anderson,  13  Oa.  App.  772,  80  S.  E. 


Murray  v.  Toyman,  162 
IIL  417,  44  N.  B.  748,  rev'g  judgment 
54  Dl.  App.  420;  Anman  v.  McEibben, 
179  m.  App.  425. 

Iowa.  Stotta  V.  Fairfield,  163  Iowa 
726,  145  N.  W.  61. 

Kentnckr.  Bowen  v.  Walton,  142 
Ky.  609,  134  a  W.  885 ;  Field  v.  Tnp- 
ley,  120  8.  W.  338. 

BUnneaMa.  Columbia  Elee.  Co.  v. 
Ifixon,  46  Uinn.  463,  49  N.  W.  244. 

HlaaonlL  Davis  v.  Fonnan,  229 
Mo,  27,  129  8.W.  213;  Riglor  v.  Keid, 
186  Mo.  App.  Ill,  171  B.  W.  952. 

Nov  7oA.  Van  Bloehem  v.  Villard, 
207  N.  Y.  687,  101  N.  E.  467,  ofT'g  154 
App.  Div.  161,  138  N.  T.  8upp.  852; 
Titns  v.  Poole,  145  N.  T.  414,  40  N. 


>.  Edelman  v.  Latshaw, 
180  Pa.  8t.  419,  36  Atl.  926. 

Bliod«  Iiland.  Handy  v.  Waldrou, 
18  B.  I.  667,  49  Am.  St.  Bep.  794,  29 
Atl.  143. 

WMtalngtom.  Shores  v.  Hutchin- 
son, 69  Wash.  329,  125  Pac  142; 
Sather  V.  Home  Secority  Sav.  Bank, 
49  Waah.  672,  96  Pac.  220. 
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or  assumes  to  have,  special  knowledge  as  to  its  value,  and  knows  that 
the  other  party  is  ignorant  of  its  value  and  is  relying  oo  his  r^re- 
aentations  on  the  subject;"  or  where  tbe  parties  act  on  a  basis  of 
trust  and  confidence." 

False  representaticms  as  to  the  price  paid  for  the  stock  I^  the 
seller,^^  or  as  to  the  price  paid  for  other  stock,"  or  that  other  parties 
are  purchasing  stock  from  the  seller  at  the  same  price,"  have  been 

N.  T.  App.  Div.  821,  107  H.  Y.  Sof^.  via  v.  Fomiftii,  22S  Uo.  S7,  120  a  W. 
900.  213. 

UUvrr^  V.  Tolman,  162  m.  417, 
44  N.  E.  74S,  TOT'g  JDdgment  H  10. 
App.  420;  Anman  v.  UeEibben,  179 
lU.  App.  425;  Ohiwiae  v.  PfaflmHn,  S2 
Ind.  App.  357,  100  N.  E.  777;  Lndo- 
we»e  ▼.  Amidon,  124  ICinn.  288,  144 
N.  W.  965;  Poole  v.  Camden,  —  W. 
Va.  — ,  92  8.  B.  454. 

A  repreMutation  by  &  director  aa  to 
tttt  book  Tftlae  of  the  «tock  made  in 
response  to  an  inquiiy  by  one  who 
purchaaea  the  stock  from  him  may  be 
actionable.  Long  v.  Donthitt,  142  Kj. 
427,  134  8.  W.  453. 

A  false  representation  by  the  pnr- 
chaaer,  a  New  York  broker,  m  to  tbe 
highest  price  of  tbe  stock  in  that  city, 
is  ground  for  reselasion,  where  tbe 
Heller  lives  in  Kanaas  City  and  the 
etock  is  not  listed.  Dawson  v,  Flin- 
'  ton,  195  Uo.  App.  75,  ISO  B.  W. 
972. 

Positive  statements  by  the  president 
and  general  manager  of  a  corpora. 
tion  having  an  eatablished  buainess  as 
to  the  value  of  its  stock  and  tbe 
dividends  which  it  will  yield  are  not 
mere  expressions  of  opinion.  GtUuly 
V.  Hosford,  45  Wash.  594,  88  Pac 
1027. 

"Where  the  seller  purports  to  give 
his  opinion,  knowing  the  buyer  relies 
on  it,  and  at  the  same  time  conceals 
from  the  buyer  a  fact  which  he  knows 
would  cause  the  buyer  to  distrust  or 
to  place  ItiBB  confidence  in  the  opin- 
ion given,  the  law  does  coodemu  the 
act  and  will  relieve  against  it."    Da- 


In  Stotts  V.  Fairfldd,  163  Iowa.  726, 
145  N.  W.  61,  statements  by  the  aaDer, 
who  was  a  director  of  the  eon^Mny, 
and  who  knew  all  the  facts  upon 
which  the  value  of  the  stock  depend- 
ed, as  to  itB  present  and  future  valne, 
accompanied  by  a  guaranty  as  to  ite 
valne,  and  an  intentional  concealment 
of  material  facts  as  to  the  condiUim 
of  the  company,  were  held  to  cooati- 
tute  ground  for  rescission. 

UEdelman  v.  Latshaw,  ISO  Pa.  St. 
419,  36  AtL  926;  Fisher  v.  Bndlimg, 
10  E.  L  525;  Poole  v.  Camden,  —  W. 
\a.  — ,  92  a  E.  454. 

17A  false  statement  that  the  ven- 
dor is  selling  the  stock  for  what  It 
cost  him  is  acUonable,  especially 
where  the  parties  eont«nplate  fntnre 
bosineos  relations  to  grow  out  of  the 
sale  of  the  stock.  Eohl  v.  Taylor,  62 
Wash.  678,  35  L.  B.  A.  (N.  a}  174, 
114  Pae.  874. 

See  also  aUbert  v.  Seitz,  170  Ho. 
App.  569,  157  8.  W.  118. 

U  See  Weaver  v.  Cone,  174  Pa.  8t- 
104,  U  Atl.  551. 

A  representation  that  the  peraan 
niaking  it  paid  par  for  his  stock  is  a 
representation  as  to  a  material  ex- 
isting fact,  and  not  the  mere  ezpies- 
non  of  an  opinion  as  to  valne.  Ohl- 
wine  V.  PfafFman,  S2  Ind.  App.  357, 
100  N.  E.  777. 

iREilgore  v.  Bnee,  166  Mass.  13S, 
44  N.  E.  108. 

Where  plaintitF  was  induced  to  pnr- 
chase  stock  by  a  representation  of  tbe 
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held  to  be  actionable.    But  some  courts  hold  that  false  representations 
as  to  what  the  stock  cost  the  seller  do  not  constitute  actionable  frand." 

g  3869.  —  Portlier  Uliutratioiis.  False  representations  that  a  par- 
ticular person  in  whom  the  purchaser  has  confidence  is  a  director  of 
the  corporation ;  •*  or  that  the  seller  has  arranged  with  the  other  stock- 
holders and  the  directors  that  if  the  purchaser  takes  the  stock  he 
will  be  made  a  director  and  given  a  corporate  office  at  a  stated 
salary ; "  or  that  the  agent  making  the  sale  has  the  right  to  sell  the 
stock ;  ■•  have  been  held  to  be  actionable.  But  a  seller  of  stock  caniiot 
rescind  or  maintain  an  action  for  damages  merely  because  of  false 
representations  by  the  purchase  as  to  his  reason  or  purpose  in  making 
the  purchase,** 

An  exchange  of  stock  of  one  corporation  for  stock  of  another  cor- 
poration may  be  rescinded  for  false  representations  that  it  will  result 
in  giving  the  latter  corporation  control  of  the  former." 

§3870.  — -Expreasiona  of  opinion,  promises  or  predioticoiB.  Mere 
expressions  of  opinion  **  or  mere  predictions,  prophecies  or  promises 


defendant  that  he  woald  parehaBe  an 
equal  amonitt,  which  woald  gfive  them 
a  eontrolling  interest,  and  at  the  time 
when  plaintiff  paid  for  his  stock  de- 
fendant gave  his  check  to  the  seller 
toi  an  equal  amount,  which  was  later 
rrtnrned  to  him,  and  the  plaintiff's 
money  was  divided  between  the  pnr- 
ehaser  and  the  defendant,  it  was  held 
that  there  was  a  fraud  for  which  the 
plaintiff  eonld  rescind.  Seaver  v. 
Sbider,  21  Colo.  App.  431,  122  Pae. 
402. 

n  Qaseett  v.  Olarier,  165  Mass.  473, 
43  N.  £.  1»3. 

In  Fisher  v.  BeltE,  172  Mo,  App. 
ie2,  157  8.  W.  883,  it  Is  said  that  tha 
mere  atatement  hy  the  vendor  of  what 
the  stock  cost  him  will  not  ordinariiy 
be  re^rded  as  matter  On  which  a  ven- 
dee should  rely,  or  as  frand  or  de- 
ception in  law. 

■1  Gates  V.  Gregory,  91  Wash.  151, 
157  Pae.  470, 

»Bcbwab  v.  Esbenshade,  ISl  Wis. 
613,  13B  N.  W.  420. 


»»  Le  Uaster  v.  Hailey,  —  Tes.  Civ. 
App.  — ,  176  8.  W.  818. 

MByrd  V.  Eautman,  85  Md.  414, 
36  AtL  1090.  Compare  Edehnan  v. 
Latsbaw,  180  Pa.  St.  419,  36  Atl.  926, 
where  there  were  ako  false  represen- 
tations  as  to  the  value  of  the  stock. 

MJabn  y.  Beynolds,  115  N.  T.  App. 
Div.  647,  101  N,  Y.  Supp.  293. 

MUmtftd  Statas.  FarweU  v.  Colo- 
nial Trust  Co.,  147  Fed.  480. 

ArUiona.  Hurley  v.  Wilky,  18  Aris. 
270, 158  Pae.  639, 18  Ariz.  45, 166  Pae. 
83. 

Otforgla.  Coca-Cola  Bottling  Co,  v. 
Anderson,  13  Ga.  App,  772, 80  S.  B.  32L 

nilnolB.  Arnold  v.  Dodeon,  272  Bl. 
377,  112  N.  E.  70. 

I<rva.  Marquardt  v,  Bartlett,  173 
Iowa  745,  155  N.  W.  1014, 

Uaryland.  Robertson  v.  Parks,  .76 
Hd.  118,  24  Atl.  411. 

Ubmeaota.  Columbia  Elee.  Co.  v. 
Dixon,  46  Minn.  463,  49  N.  W.  244, 

Mtasoml  lusher  v.  Seitz,  172  Mo. 
App.  162,  157  6.  W,  883, 
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false  representations,  or  induces  the  other  party  not  to  make  in- 
quiries.** So  the  sale  of  worthless  stock,  even  though  the  seller  may 
know  that  it  is  worthless,  does  not  constitute  fraud  in  the  absence  of 
false  representations  or  a  relation  of  trust  and  confidence  imposing 

See  ftlso   g621,  Bupra. 

*«Biehey  v.  Brinka,  100  Ark.  629, 
140  3.  W.  129;  Edelman  v.  Latahaw, 
ISO  Pa.  St.  419,  3«  Atl.  928.  See  aUo 
NjrMwander  v.  Lawniaii,  124  Ind.  SS4, 
24  N.  £.  355. 

"Where  he  has  reason  to  believe 
that  his  silence  misleads,  where  he 
purposely  conceals  material  facts, 
which  it  was  bis  duty  to  disclose,  tmd 
where  the  dlaeloBure  would  be  a  eon- 
tradietioD  of  or  tend  to  «how  that  the 
statementB  made  by  him  were  vntnie,. 
and  be  knona  that  the  other  party  is 
relying  opon  his  stateinentA  as  tme, 
then  his  silence  may  be  an  element  of 
fraud."  StottB  T.  Fairfield,  163  Iowa 
726,   145  N.   W.   61. 

It  is  ground  for  rescission  where 
the  seller  misrepresents  the  value  of 
the  stock  and  at  the  same  time  fraud- 
ulently conceals  from  the  pureliaser 
facts  that  would  cause  the  latter  to 
distrust  his  statements  as  to  value. 
Davis  V.  Forman,  2E9  Mo.  27,  129  B. 
W.  213. 

The  fact  that  promoters  issne  a  mis- 
leading prospectus  casts  upon  them 
the  affirmative  duty  of  informing 
prospective  purchasers  of  the  true  fi- 
nancial condition  of  the  corporation. 
Porter  v.  Morris,  —  Ark.  — ,  199  S. 
W.  108. 

Where  the  president  of  a  corpora- 
tion induced  a  stockholder  to  sell  his 
stock  by  falsely  representing  that  a 
certain  other  person  would  take  the 
same  and  complete  the  enterprise  for 
which  the  corporation  was  or^nized, 
but  in  fact  acquired  part  of  the  stock 
for  himself,  it  was  held  that  the  stock- 
holder could  rescind  and  sue  for  can- 
cellation of  the  contract.  Simrall  v. 
Williamson,  16  Ky.  L.  Bep.  135,  35  B. 
W.  632. 


132   Tenu.   210,  h.  B.  A.   1016  B   706, 
177  8.  W.  479. 

ntab.  Haarstick  v.  Fox,  9  Utah 
110,  33  Pae.  251. 

WMUngton.  Haverland  t.  Lane, 
89  Wash.  557,  151  Pac.  1118;  O'NeUe 
V.  Ternes,  32  Wash.  628,  73  Pac.  692. 

WlKomdn.  Gazler  v.  Hart,  158 
Wis.  362,  148  N.  W.  860. 

"The  mere  silence  of  a  person,  in 
regard  to  facts  which  it  is  not  his 
duty  to  disclose,  does  not,  in  itself, 
constitute  fraud. ' '  Stotts  v.  Pair- 
field,  183  Iowa  726,  145  N.  W.  61. 

The  faet  that  one  who  has  sold 
stock,  "including  all  dividends  due  or 
to  become  due  thereon,"  did  not  know 
that  a  stock  dividend  had  been  de^ 
dared,  while  the  purchaser  did  know, 
'  but  failed  to  disclose  such  (act,  does 
not  entitle  the  seller  to  rescind  on 
the  ground  of  fraud,  where  both  par- 
ties were  stockholders,  and  had  abun- 
dant and  equal  opportunities  of 
knowledge.  Bose  v.  Barclay,  191  Pa. 
St.  594,  45  L.  B.  A.  392,  43  Atl.  38S. 

An  attempt  was  made  hy  a  railroad 
company,  through  a  trust  company, 
to  secure  the  majority  of  the  stock  of 
&  ferry  company.  Upon  the  condi- 
tion that  a  majority  of  the  stock  be 
so  acquired,  an  offer  was  made  to 
stockholders  in  the  ferry  company  of 
a  specified  sum  per  share.  The  court 
held  that  the  fact  that  certain  of 
the  shares  were  purchased  by  the 
trust  company  from  outside  parties 
at  a  higher  price  in  order  to  secure 
the  required  number  of  shares,  this 
feet  not  being  made  known  to  the 
(Tther  shareholders  who  accepted  the 
proposition,  did  not  render  the  traus- 
Bction  fraudulent.  Newman  v.  Mer- 
cantile Trust  Co.,  189  Mo.  423,  88  6. 
W.  6. 
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a  dnty  to  disclose  the  facts.*'  Nor  does  the  concealment  by  tlie  pur- 
chaser of  stock  of  the  fact  that  it  is  being  bought  for  the  interest  or 
acconnt  of  another  corporation  constitute  actionable  fraud.^ 

But  "where  silence  would  be  misleading,  a  duty  to  speak  may 
arise."**  A  suppression  of  the  truth  may  amount  to  a  suggestion 
of  falsehood,  and  if,  with  intent  to  deceive  either  party  to  the  con- 
tract conceals  or  suppresses  a  material  fact  which  he  is  in  good  faith 
bound  to  disclose,  this  is  evidence  of  and  equivalent  to  a  false  repre- 
sentation.** 

Where  a  fiduciary  relation  exists  between  the  parties,  the  person 
in  whom  the  trust  and  confidence  is  imposed,  is  bound  to  make  a  full 
disclosure  of  all  the  facts,**  and  will  not  be  allowed  to  make  any 

MeDoDough  v.  WilliamB,  77  Ark.  261, 
6  L.  B.  A.  (N.  S.)  452,  7  Ann.  Cu. 
E7B,  82  S.  W.  783. 

OtOlfomU.  See  Wise  Bealty  Co.  v. 
Stewart,  16B  Cfd.  176,  146  Pac.  534. 

Dlrtilct  of  Oolmnblk.  Qeorge  v. 
Ford,  36.App.  Cas.  315. 

Oooigla.  Oliver  v.  Oliver,  118  Oa. 
362,  45  S.  E.  232. 

Iowa.  DawBOD  V.  National  Life' Ihb. 
Co.  of  America,  176  Iowa  362,  L.  B. 
A.  1916  E  878,  157  N.  W.  92B. 

Kansas.  Stewart  v.  Harris,  6B  Ean. 
4gS,  66  L.  B.  A.  261,  106  Am.  St.  Bep. 
178,  2  Ann.  Cae.  873,  77  Pac.  277. 

Ulsionil  Clubb  v.  BcuUin,  235 
Uo.  5S5,  139  S.  W.  420. 

Bliod*  Island.  Fisher  v.  Bndlong, 
10  B.  L  525. 

WatUngtoiL  Huston  v.  Harrington, 
S8  Wash.  51,  107  Pac.  874;  LandU  v. 
"Wintermute,  40  Wash.  673,  82  Pac 
1000. 

This  rule  does  not  appl^  to  an  agent 
whose  duties  are  restricted  to  merelj' 
ministerial  acts.  Clubb  v.  Scnllln,  235 
Mo.  585,  139  8.  W.  420. 

There  is  no  confidential  relation  be- 
tween brothers-in-law  solely  by  reason 
of  the  relationship  within  the  mean- 
ing of  this  rule.  Bawden  v.  Taylor, 
254  ni.  464,  »S  N.  E.  041,  aff'g  166 
111.  App.  443. 

An  executor  does  not  oecnpy  a  con- 
fidential  relation   towards   a  legates 


41  Long  v.  Symonds,  216  Mass.  S95, 
104  N.  E.  476;  Hunting  v.  Downer, 
151  Mass.  275,  23  N.  £.  832. 

41  Haverland  v.  Lane,  SO  Wash.  557, 
154  Psc  1118. 

4*  Stotts  V.  Fairfield,  163  Iowa  726, 
145  N.  W.  61. 

44  Strong  V.  Eeplde,  213  U.  8.  419, 
53  L.  Ed.  653;  King  v.  Livingston 
Ufg.  Co.,  192  Ala.  260,  68  So.  897; 
Southern  Loan  t  Trust  Co.  v.  Qisaen- 
daner,  4  Ala.  App.  523,  58  Bo.  737; 
Oliver  v.  OUver,  116  Oa.  362,  45  S.  £. 
232;  Ottinger  v.  Bennett,  203  N.  T. 
554,  06  N.  £.  1123,  adopting  dissenting 
opinion,  144  N.  T.  App.  Div.  G25,  120 
N.  T.  Snpp.  819,  In  reversing  the  judg- 
ment of  the  Appellate  Division. 

In  estimating  the  probability  of 
pnrchasera  being  misled  by  a  prospec- 
tna  the  court  may  take  into  eoDsider- 
ation  the  facts  suppressed.  Downey 
v.  Rnucane,  205  N.  T.  251,  40  L.  E. 
A.  (N.  S.)  307,  98  N.  E.  301,  alT'g 
14«  N.  T.  App.  Div.  200,  130  N.  T. 
Sopp.  988. 

4»1TDit«d  StatM.  Barreda  y  Osma 
V.  Brown,  180  Fed.  194,  aff'd  184  Fed. 
086  (mem.  dee.). 

Alabama.  Spen«e's  Adm'r  v.  Whlt- 
aker,  3  Port.  207;  Southern  Loan  k 
Trust  Co.  V.  G!issendauer,  4  Ala.  App. 
523,  58  So.  737. 

AAatuas.  Matthews  v.  Bordeaux, 
S7  Ark.  643,  133  S.  W.  592.    See  also 
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profits  for  himself  out  of  the  transaction  without  the  knowledge  and 
consent  of  the  other  party.**  The  duty  of  offieera  or  directors  in  this 
respect  when  purchasing  or  selling  stock  of  the  corporation  has  been 
considered  in  a  previous  chapter.*' 

§3873.  — FalBity  of  statcanent.     Of  course  a  representation  to 
amount  to  fraud  must  be  faJsc  in  fact.** 


under  the  will  within  the  meaning 
of  this  rule,  and  a  purchase  by  him 
of  her  Btook  will  not  be  set  aside  mere- 
ly because  of  his  failure  to  disclose 
facte  known  to  him  concerning  its 
value.  CNeile  v.  Ternes,  32  Wash. 
52S,  73  Pac.  S92. 

In  Edelman  v.  Latshaw,  180  Pa. 
St.  419,  36  AtL  S26,  a  parchase  of 
stock  by  an  executor  from  one  who 
had  bought  it  at  public  sale  was  set 
aside,  where  the  executor  representod 
that  it  was  of  no  value  and  gave  a 
false  reason  for  wanting  to  purchase 
it,  but  had  found  a  letter  wTitten  to 
his  testator  ottering  a  large  price  for 
it,  and  afterwards  sold  it  to  the  writer 
thereof  at  a  large   advance  in   price. 

«>  United  States.  Primeau  v.  Oran- 
fleld,  180  Fed.  847;  Homer  v.  Perry, 
n2  Fed.  906. 

Arkansas.  See  McDonough  v.  Wil- 
liams, 77  Ark.  261,  8  L.  R.  A.  (N.  8.) 
452,  7  Ann.  Caa.  276,  92  8.  W.  783. 

OaUfomla.  Smith  v.  Elderton,  IS 
Cal.  App.  424,  117  Pae.  563. 

District  of  Oolnmbla.  George  v. 
Ford,  36  App.  Cas.  315. 

Oeorgla.  Oliver  v.  Oliver,  118  Ga, 
362,  45  8.  B.  232. 

Iowa.  Dawson  v.  National  Life 
Ins.  Co.  of  America,  170  Iowa  362, 
L.  K.  A.   1916  E  878,  157  N.  W.  929. 

Hebraika.  Barber  v.  Martin,  67 
Neb.  445,  93  N.  W.  722. 

Bbode  laUnd.  Fisher  V.  Budlong, 
10  R.  I.  525. 

Waslllngton.  Landia  v.  Wintermute, 
40  Wash.  673,  82  Poe.  1000. 

A  ,oaIe  of  stork  may  be  rescinded 
and    tlic    purchase     money    recovered 


where  such  sale  was  made  to  the  pur- 
chaser by  an  attorney  in  whom  the 
purchaser  reposed  confidence,  the  sale 
price  to  the  client  purchaser  being 
double  that  at  which  the  corporation 
was  selling  ita  own  stock,  and  the 
stock  sold  being  that  of  the  attorney. 
Landis  v.  Wintermute,  40  Wash.  673, 
82  Pac.  1000. 

V  See  S  2564  et  seq.,  supra. 

W  OaUfoiaia.  Spreckels  v.  Gor- 
rlll,  152  Cal.  383,  92  Pac.  1011;  Sheer 
v..  Hoyt,  13  Cal.  App.  662,  110  Pat 
477. 

OeorgU.  Coca-Cola  Bottling  Co.  v. 
Anderson,  13  Ga.  App.  772,  80  S.  £. 
32. 

mmoiB.  Hoyses  v.  Schendorf,  142 
TIL  App,  293,  aifd  238  HI.  232,  87  N. 
E.  401. 

Iowa.  Marquardt  v.  Bartlett,  173 
Iowa  745,  155  N.  W.   1014. 

Kentucky.  Bawen  y.  Walton,  142 
Ky.  50B,   134  S.  W.   885. 

Uarylaad.  Weaver  v.  Shriver,  79 
Md.  530,  30  Atl.  139. 

Maasadinsatts.  Childs  v.  Krey,  199 
Mass.  352,  85  N.  E.  442. 

MlcUgan.  Hubbard  v.  Oliver,  173 
Mich.  337,  138  N.  W.  77. 

Mlssonrl  Ryan  v.  Miller,  236  Mo. 
406,  Ann.  Cas.  1912  B  540,  139  S.  W. 
128;  Fisher  v.  Seitz,  172  Mo.  App. 
162,  157  8.  W.  883;  Peters  v.  Lehman, 
171  Mo.  App.  465,  156  8.  W.  783. 

New  Jebey.  Lams  v.  Fish,  86  N.  J. 
L.  321,  90  Atl.  1105. 

New  Toit.  Potts  V.  Lambie,  157 
App.  Div.  800,  142  N.  Y.  Supp.  795;  L. 
D.  Garrett  Co.  v,  Astor,  67  App.  DIt. 
695,  73  N.  Y.  Supp.  966;  Oause  v.  Com- 
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Equivocal  statements  in  a  prospectus  may  constitute  fraud  though 
they  are  susceptible  of  a  construction  which  would  make  them  accord 
with  the  real  facts,  where  the  apparent  meaning  is  to  the  contrary.** 


§3874.  —Knowledge  of  SaMty  and  intent  to  deceive.  Actual 
fraud  is  essential  to  sustain  an  action  for  deceit.  The  falsa  repre- 
sentations must  have  been  made  with  intent  to  deceive,  and  the  person 
making  them  must  have  known  them  to  be  false,  or  must  have  made 
them  recklessly,  and  without  any  knowledge  as  to  their  truth  or 
falsity.  Bepresentations  made  in  good  faith  and  in  the  honest  belief 
that  they  were  true  will  not  sustain  such  an  actton.*"    In  some  jaris- 


moawealth  Trust  Co.,  44  Misc.  4«,  89 
N.  T,  Supp.  723,  judgment  rev'd  on 
other  grounds  100  App.  Div.  427,  91 
K.  T.  Bnpp.  847. 

Oregon.  HcMillan  v.  Batten,  52 
Ore.  218,98Pae.  875. 

Pennsrlvuda.  C.  Jutte  ft  Co.  v. 
PfeU,  21B  Pa.  520,  69  Atl.  39. 

Tsxu.  Cowboy  State  Bank  ft  Trust 
Co.  V.  Oninn,  —  Tei.  Civ.  App.  — ,  160 
S.  W.  1103;  Downes  v.  Self,  28  Tei. 
Civ.  App.  356,  67  8.  W.  897. 

WasUngton.  Tetnpleton  v.  Warner, 
89  Wash.  584,  167  Fac.  458,  154  Pac 
1081. 

Wwt  Tlzgliila.  Stalnaker  v.  Janes, 
68  W.  Va.  176,  89  S.  B.  651. 

Wlsconstn.  UeMillen  v.  Strange, 
159  Wis.  271,  150  N.  W.  434. 

Where  fraud  ia  net  up  as  a  defense 
tu  an  action  for  the  price,  it  is  not 
sufficient  to  allege,  bj'  way  of  con- 
clusion, that  the  representations  were 
false,  bat  the  pleader  must  show 
therein  they  were  false.  McMillan  v. 
Batten,  52  Ore.  218,  96  Fac.  875. 

Bee  also  I  822,  supra. 

••ByBtrom  v.  Willard,  175  N.  T. 
App.  Div.  433,  162  N.  T.  Snpp.  lOO, 
appeal  dismissed  220  N.  Y.  T65,  116 
N.  E.  1038. 

H  Alabama.  Bonthem  Loan  ft  Trust 
Co.  T.  Gissendaner,  4  Ala.  App.  523, 
58  So.  737. 

dMrtct  of  Oolnmbla.  Ma  cruder 
T.  Montgomery,  3a  App.  Gas.  133, 


nilnoU.  Cantwell  v.  Harding,  249 
111.  354,  94  N.  E.  488. 

I«w».  Campbell  v.  Park,  128  Iowa 
181,  104  K.  W.  799,  101  N.  W.  861. 

Kantnc^.  Kirttej's  Adm'z  v. 
Sbinkle,  24  Ey,  L.  Bep.  608,  69  8. 
W.  723;  Foster  v.  Gibson,  18  Ky.  L. 
Rep.  716,  38  8.  W.  144. 

Uaij^and.  Boulden  v.  Sttlwell,  100 
Md.  543,  1  L.  B.  A.  (N.  8.)  258,  60 
Atl.  609. 

UwnactinBattB.  Cole  v.  Cassidf,  138 
UasH  437,  52   Am.   Bep.   284. 

BDaMurL  Wann  v.  Scultin,  210  Mo. 
429,  109  a  W.  688;  Peters  v.  Lobman, 
171  Mo.  App.  465, 156  8.  W.  783. 

Naw  Jersey.  Lame  v.  Fish,  86  N.  J. 
L.  321,  90  Atl.  1105;  Bingham  v.  Fisb, 
86  N.  J.  L.  316,  90  Atl.  1106. 

New  York.  Kountze  v.  Kennedy, 
147  N.  T.  124,  29  L.  R.  A.  360,  49  Am. 
8t.  Rep.  651,  41  N.  E.  414;  Bystrom  v. 
vniard,  175  App.  Div.  433,  162  N.  T. 
Supp.  100,  appeal  dismissed  320  N.  T. 
785,  116  N.  E.  lO.'iS;  Canadian  Agene? 
V.  Assets  Realization  Co.,  185  App. 
Div.  96,  150  N.  Y.  Supp.  758;  Potts  v. 
Lambie,  157  App.  Div.  800,  142  N.  Y. 
Supp.  795;  Thayer  v.  Schley,  137  App. 
Div.  166,  121  N.  Y.  Supp.  1064;  Bell 
V.  James,  128  App.  Div.  241,  118  N. 
Y.  Supp.  750,  aft'd  198  N.  Y.  S13,  92 
N.  E.  1078;  Lambert  v.  Elmendorf, 
124  App.  Div.  758,  109  N.  Y.  Supp. 
574;  Lyon  v.  James,  97  App.  Div.  385, 
90   N.   Y.   Snpp.  28,  ftff'd   181   N.   T, 
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dictions  the  same  role  is  applied  in  suits  to  rescind,  or  where  fraud 
IB  set  up  as  a  defense  to  an  action  on  the  contract.'*    And  of  coarse 


of  sach  faet."  Snider  v.  UeAte«,  163 
Mo.  App.  260,  117  a  W.  136,  afl'd 
(MoO,  178  a  W.  484. 

It  is  Bufficient  if  ha  kuowa  them  to 
b«  false,  or,  believing  them  to  be  trne, 
hu  no  sufficient  grannd  for  such  be- 
lief. Uacler  anch  circuniBtanees  be 
cannot  ese^re  liability  on  the  groond 
that  be  did  not  intend  to  deceive  the 
other  party.  It  ii  eQlfieient  that  he 
intended  to  induce  him  to  enter  into 
the  contract.  Spreekels  t.  Gorrill,  152 
CaL  383,  92  Pao.  1011. 

One  who  makes  affirmative  repre- 
sentations of  fact  with  the  design  that 
thej  Bhall  be  acted  upon,  ia  liable  if 
they  are  so  acted  upon  in  the  belief 
that  they  are  true,  regardleaa  of  the 
of  bis  knowledge  of  their 
Qood- 


C12,  73  N.  B.  J126;  Worthington  v. 
Eamnaun,  89  App.  Div.  627,  88  N.  T. 
Snpp.  76,  aff'd  180  N.  Y.  559,  73  N. 
E.  1134. 

PMnujdTBiiIa^  High  V.  Berret,  148 
Pa.  8t.  261,  23  Atl.  1004. 

Tflxu,  Poix  T.  Moeiler,  —  Ter. 
Civ.  App.  ^-,  IS9  8-  W.  1048;  Collins 
v.  Chipman,  41  Tex.  Civ.  App.  563,  99 
H.  W.  666. 

Trtab.  Ogden  Valley  Tront  ft  Be- 
sort  Oo.  V.  Lewis,  41  Utah  183,  125 
Pac.  887. 

Oaiuda^  Parker  v,  UcQuerten,  33 
Q.  B.  (U.  C.)  273. 

Ttnglonil.  Berry  v.  Peek,  14  App. 
Cas.  337. 

There  mnst  be  proof  of  an  intent  to 
deceive   or  of  facts  from  which  such 


an  intent  may  be  inferred.    Worthing-      falsity   or  intent  to  deceive 


.  Herrmann,  89  N.  T.  App.  Div. 
627,  88  N.  T.  Bupp.  76,  afC'd  180  N.  Y. 
559,  73  N.  E.  1134. 

An  intent  to  deceive  will  be  in- 
ferred from  the  fact  that  the  person 
making      the      representations      knew 


win  V.  Daniel  (Tex.  Civ.  App.},  93  a 
W.  634. 

unnitad  Statea.  Farwell  v.  Co- 
lonial Trust  Co.,  147  Fed.  480. 

Arkaom.  Hunt  v.  Savia,  98  Ark. 
44,  135  a  W.  458;   Evatt  t.  Hudson, 


them  to  be  false.    Sykes  v.  Pure  FooA      97  Ark.  265,  133  a  W.  1023. 

Cider  Co.,  157  Iowa  601,  138  N.  W.  ~ 

654. 

A  fraudulent  intent  on  the  part  of 
the  antlior  and  publislicr  of  a  proiS- 
pectus  may  be  inferred  from  the 
falsity  of  the  statements  therein  con- 
tained and  that  alone.  Downey  v. 
Pinucane,  205  N.  Y.  2S1,  40  L.  E.  A. 
(N.  S.)  307,  98  N.  E.  391,  aff'g  146 
N.  Y.  App.  Div.  209,  130  N.  Y.  Snpp. 
988. 

"If  one  makes  false  represeutations 
as  of  bis  own  knowledge  and  aBserts 
til  em  to  be  true  when,  indeed,  he  pos- 
sessed no  knowledge  whatever  on  the 
snbject,  the  law  then  implies  the 
scienter  because  of  the  reckless  con- 
duct about  such  representation  and 
for  the  reason  that  a  prasitive  state- 
ment of  the  fact  implies  knowledge 


Coolidge  V.  Bbodes,  199 
HI.  24,  64  N.  B.  1074,  rev'g  96  Hi. 
App.  17. 

N«w  Tork.  WillettH  v.  Poor,  141 
App.  Div.  743,  126  N.  Y.  Supp.  926; 
Lambert  v.  Elmendorf,  124  App.  Div. 
758, 109  N.  Y.  Supp.  574;  L.  D.  Garrett 
Co.  V.  Clark,  102  App.  Div.  611,  92 
N.  Y.  Supp.  1132,  aff'd  184  N.  Y.  557, 
76  N.  E.  1098;  L.  D.  Garrett  4  Go. 
v.  Appleton,  101  App.  Div.  507,  92 
N.  T.  Supp.  136,  aff'd  184  N.  Y.  557, 
76  N.  E.  1089;  L.  D.  Garrett  Co.  v. 
Astor,  67  App.  Div.  59S,  73  N.  Y. 
Supp.  966.  But  Bee  Canadian  Agency 
V.  Aaaets  Bealization  Co.,  165  App.  Div. 
96,  150  N.  Y.  Hupp.  758. 

South  Dakotik.  Tuthill  t.  Sherman, 
165  N.  W.  4. 

"Actual  or  legal  fraud  is  an  essen- 
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frand  of  this  character  will  snstain  auch  a  suit"  Bnt  in  a  ntiinber 
of  jurisdictions  it  is  held  that  actual  fraud  is  not  essential  to  rescis- 
sion, and  that  scienter  and  a  fraudulent  intent  need  not  be  shown, 
but  that  it  is  sufficient  if  the  representations  were  made  by  one  upon 
whose  statements  the  other  party  had  a  right  to  rely  and  were  false, 
although  they  were  made  innocently  and  in  the  honest  belief  that 
they  were  true." 

tUI  element  of  those  miMtatements 
which  wilt  induce  S  court  of  equitj' 
to  Bet  aside  a  contract  or  sole."  Far- 
well   y.   Colonial  TruHt   Co.,  14T   Fed. 


480. 

In  order  to  warrant  relief  in  equity 
it  is  not  always  necessary  that  the 
seller  should  have  known  that  his 
statement  wae  false,  but  it  ia  suffi- 
cient If  he  had  no  good  and  reasonable 
ground  to  believe  it  to  be  true.  Cool- 
idge  V.  Bhodes,  199  III.  24,  04  N.  E. 
1074,  rev'g  96  HI.  App.  17. 

"To  rescind  a  contract  upon  the 
ground  of  f rand,  as  to  recover  dam- 
agee  upon  the  ground  of  fraud,  scien- 
ter must  be  alleged  and  proved  ;  and 
while  either  the  representation  of  a 
fact,  knowing  it  to  be  false,  ma^ 
with  intent  to  deceive,  or  representa- 
tion of  acteal  knowledge  of  a  tact 
when  no  such  knowledge  exists  and 
the  faet  is  not  true,  is  sufficient  to  sup- 
port a  cause  of  action,  one  of  these 
conditions  must  be  proved  to  exist 
to  sustain  any  action  baaed  upon 
fraud."  L.  D.  Garrett  Co.  v.  Apple- 
ton,  101  N.  Y.  App.  Div.  607,  92  N.  Y. 
8upp.  136,  aft'd  184  N.  Y.  557,  76  N. 
B.   1099. 

UjUabunft.  Southern  Loan  A  Trust 
Co.  V.  Gisaendaner,  4  Ala.  App.  523,  68 
So.  737. 

AikannK  Hunt  ▼.  Davis,  98  Ark. 
44,  135  S.  W.  458. 

CUlfoniia.  Spreckela  v,  Gorrill,  152 
CaL  383,  92  Pac.  1011. 

Colorado.  Oeraghty  v.  Randall,  18 
Colo.  App.  194,  70  Pac  767. 

Iowa.  BtottB  V.  Fairfield,  163  Iowa 
726,  145  N.  W.  01. 


inn  V.  Almy,  212 
Maes.  486,  99  N.  £.  276. 

UicUsan.  Kejea  v.  Quiun,  154 
Mich.  668, 118  N.  W.  615. 

MUmeaota.  Martin  v.  Hill,  41  Uinn. 
337,  43  N.  W.  337. 

Oregon.  Joptin  v.  Hunnelly,  67 
Ore,  566,  134  Pac.  1177. 

One  who  obtains  the  money  or  prop- 
erty of  another  by  means  of  state- 
ments which  are  nntrue,  but  of  the 
truth  or  falsity  of  which  he  is  with- 
out knowledge,  may  be  held  responsi- 
ble as  for  a  legal  fraud,  although  there 
was  no  active  intention  to  commit  a 
wrong.  Geraghty  v.  Bandall,  13  Colo. 
App.  194,  70  Pac.  767. 

U  Alabama.  King  v.  Livingston 
Mfg.  Co.,  192  Ala.  269,  68  So.  897j 
Southern  Loan  &  Trust  Co.  v.  Giesen- 
daner,  4  Ala.  App.  523,  58  So.  737. 

lowk.  Maine  t.  Midland  Inv.  Co., 
132  Iowa  273,  109  N.  W.  801. 

Hlchlgaa.  Hubbard  r.  OUver,  173 
Mich.  337,  139  N.  W.  77. 

Mmnesota.  Fawkes  v.  Knapp,  165 
N.  W.  236;  Martin  v.  Hill,  41  Minn. 
337,  43  N.  W.  337. 

Missouri.  See  Peters  v.  Lohman, 
171  Mo.  App.  465,  156  B.  W.  783. 

Texaa.  Collins  v.  Chipman,  41  Tex. 
Civ.  App.  563,  95  S.  W.  666. 

Utah.  Ogden  Valley  Trout  ft  Re- 
sort Co.  T.  Lewis,  41  Utah  183,  125 
Pac.  687. 

"In  case  of  rescission,  it  ia  not 
necessary  to  prove  that  the  party  who 
made  the  falae  representations  knew 
them  to  be  false  when  he  nttered  them, 
if  such  repreaeutations  were  in  fact 
material  and  false  and  induced  the 
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A  person  cannot  be  held  liable  ia  an  action  for  deceit  for  makiug 
representations  which  turn  out  to  be  false,  where  they  are  in  accord 
with  and  fairly  represent  information  obtained  by  him  from  experts 
or  other  reliable  sources  on  which  he  has  a  right  to  rely,  and  where 
he  honestly  believes  them  to  be  true,'*  And  especially  is  this  true 
where  the  other  party  to  the  contract  knows  that  he  is  making  his 
statements  on  information  received  from  other  sources,  and  not  of 
his  own  knowledge  of  the  facts," 

False  representations  made  by  an  officer  of  the  corporation  may  be 
gronnd  for  rescission  **  or  for  the  recovery  of  damages  "  even  though 
he  did  not  know  that  they  were  false  or  believed  them  to  be  true, 
where,  by  reason  of  his  official  position,  he  is  chargeable  with  notice 
of  the  facts.  Since  he  is  in  a  position  to  know  the  facts,  and  it  is  his 
business  to  know  tliem,  he  will  not  be  permitted  to  say  that  he  did  not 


other  party  to  enter  into  a  contract 

tbat  be  would  not  have  entered  into 
otherwise."  Ogden  Valley  Trout  & 
Resort  Co,  v.  Lewis,  41  Utah  183,  125 
Pac.  687. 

HPoterB  V.  Lohman,  171  Mo.  App. 
465,  156  a.  W.  783. 

A  statement  b^  the  seller  that  he 
ba3  been  advised  by  named  attorneja 
that  a  certain  thing  can  be  doneunder 
the  laws  of  Mexico  does  not  constitute 
fraud  where  he  was  ao  advised  and 
I'sd  no  personal  knowledge  on  the  sub- 
ject, although  the  taw  is  to  the  con- 
trary, Daly  V.  Brennan,  87  Wis.  36, 
57  N.  W.  963, 

"When  the  directors  of  a  corpora- 
tion consent  to  the  issuance  of  a  pros- 
pectus, stating  as  facts  certain  repre- 
sentations therein  as  to  its  property 
which  are  In  accordance  with  the  facts 
obtained  from  trustworthy  sources  on 
proper  investigation  and  inquiry,  and 
which  tLey  honestly  believe  to  be 
true,  then  it  cannot  be  said  either 
that  they  are  making  a  statement  as 
true  about  which  they  have  no  knowl- 
erlge,  or  that  tbey  are  making  such 
statement  with  a  coniJclousneBS  that 
Ihey  have  no  knowledge  concerning 
it."    Hence  they  cannot  be  held  liable 
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in  an  action  for  deceit  under  such  cir- 
cumstances though  such  representa- 
tions prove  to  be  untrue.  Peters  v. 
Lohman,  171  Mo.  App.  465,  156  S. 
W,   783. 

«  Lams  V.  Fish,  86  N.  J,  L.  3S1,  90 
Atl.  1105. 

MAzkansu,  Grant  y.  Ledwidge, 
108  Ark.  297,  160  S.  W.  300;  Haldiman 
V.  Taft,  102  Ark,  45,  143  8.  W.  112. 
See  also  Hunt  v,  Davis,  98  Ark.  44, 
135  S.  W.  458. 

EMitOck;.  Ligon  v.  Minton,  125  B. 
W.  304, 

Oregon.  Joplin  v.  Nunnelly,  67  Ore. 
E66,  134  Pac.  1177. 

Texas.  Collins  v.  Chipman,  41  Tax, 
Civ.  App.  563,  93  S.  W.  666. 

West  Virginia.  See  Morrlsey  v. 
Williams,  74  W.  Va.  636,  L.  R.  A.  19J5 
D  792,  82  8.  E.  509. 

17  Long  V.  Douthitt,  142  Ky.  427, 
134  8.  W.  453;  Ligon  v,  Minton  (Ky.), 
125  S.  W.  304;  Allen  v.  Neale,  134  Ky. 
690,  121  8.  W.  612;  Drake  v.  Holbrook, 
28  Ky.  L.  Bep.  1319,  92  8.  W.  297,  25 
Kj.  L.  Hep.  1489,  78  S.  W.  158,  23  Ky. 
L.  Bep.  1941,  66  8.  W.  512;  Snider 
v,  McAtee,  165  Mo.  App.  260,  147 
S.  W.  136,  aff'd  (Mo.),  178  S.  W. 
484. 
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know  them  as  against  his  own  statements  to  the  other  party  i 
contract.*' 

Where  the  sale  is  made  through  an  agent,  the  principal  will  be 
charged  with  the  knowledge  of  the  agent  by  whom  the  representations 
were  made." 

Evidence  of  other  similar  transactions  and  similar  statements  made 
to  others  in  the  sale  of  similar  stock  is  admissible  on  the  issue  of 
knowledge  and  intent,*" 

§3875.  — The  rej^eaentation  aa  an  indnoement.  In  order  that 
a  contract  for  the  sale  or  purchase  of  stock  may  be  avoided,  or  an 
action  of  deceit  sustained  because  of  false  and  fraudulent  representa- 
tions, they  must  have  been  relied  upon  by  the  party  seeking  relief 
so  as  to  have  constituted  a  material  inducement  for  the  making  of  the 
contract.**    The  person  to  whom  they  are  made  must  have  been  igno- 

ULoug  T.  Douthitt,  142  K;'.  427, 
13i  8.  W.  453;  Ligon  v.  Minton  (Ky.), 
125  S.  W.  304;  Drake  t.  Eolbrook,  28 
Ky.  L.  Rep.  1319,  92  8.  W.  297,  25  Ey. 
L,  Bep.  1489,  78  8.  W.  158,  23  Ky.  L. 
Bep.  1941,  66  8.  W.  S12. 

"Where  one,  because  of  his  peculiar 
poaitiim,  has  special  means  of  knowl- 
edge '  "  ",  and  makes  represen- 
tatioBB  which  be  ought  to  have  knowo 
to  be  false,  if  he  did  not,  the  law 
will  imply  scienter  against  him.  In 
tnch  cases,  the  law  will  not  permit  one 
to  assert  for  knowledge  what  he  must 
have  known  that  he  oaght  not  even 
to  have  believed."  Snider  v.  McAtee, 
185  Mo.  App.  260,  147  8.  W.  136,  aft'd 
(Mo.),  178  B.  W.  484. 

The  secretary  or  treasurer  of  the 
corpora IJon,  who  has  chaise  of  its 
books,  is  guilty  of  fraud  if  he  makes 
false  reprwentations  as  to  the  finan- 
cial eondition  of  the  company  for  the 
purpoie  of  inducing  the  porson  to 
whom  they  are  made  to  purchase  his 
stock  even  though  he  believes  them  to 
be  tme,  since,  by  virtue  of  hia  posi- 
tion, he  holds  himself  out  as  having 
kuowleilge  of  the  facts  and  it  is  his 
duty  to  inform  himself  of  them  before 
making  any  statement  to  the  party 
with  whom  he  deals.     Grant  v.  Led- 


widge,  109  Ark.  297,  160  8.  W.  200. 
Haldiman  v.  Taft,  102  Ark.  45,  143 
8.  W.  112. 

» Campbell  v.  Park,  128  Iowa  181, 
104  N,  W.  799,  101  N.  W.  861. 

90  Stotts  V.  Fairfield,  163  Iowa  726, 
145  N.  W.  61;  Head  v.  Ogleaby,  175 
Ky.  61.1,  194  S.  W.  793;  Steele  v.  Kel- 
logg, 183  Mich.  13E,  128  N,  W.  403; 
Smith  V.  Gilbert,  —  Utah  — ,  164  Pae. 
1026;  Ogiien  Valley  Trout  4  Besort 
Co.  v.  Lewis,  41  Utah  183,  125  Pac. 
887. 

fli  UUted  States.  Sullivan  v.  Pierce, 
123  Fed.  104;  Means  v.  Bees,  26  Fed. 
210. 

Alabama.  Armstrong  v.  Walker, 
76  So.  280. 

Arkansas.  Fvatt  v.  Hud^n,  97 
Ark.  265,  133  8.  W.  1023. 

OaUfonila.  Wise  Bealty  Co.  v. 
Stewart,  169  Cal.  176,  146  Pac.  534; 
Sheer  v.  Hoyt,  13  Cal.  App.'  662,  110 
Pac  477;  Neher  v.  Hansen,  12  Cal. 
App.  370, 107  Pac.  565. 

Colorado.  Mowre  v.  Carrick,  20  Colo. 
App.  97,  140  Pac.  485. 

Connacticnt.  Meech  v.  Malcolm,  88 
Conn.  720,  02  Atl.  657. 

District  of  Oolnmblft.     Magruder  v. 
Montgomery,  33  App.  Gas.  133. 
'  HUnoia.    Bawden  v.  Taylor,  254  111. 
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rant  of  their  falsity,  and  mnBt  have  helieved  the  repreaoitations  to  be 
Virginia.     Jordan    y.   Walker,   115 


464,  98  N.  E.  941,  oB'g  166  DL  App. 
443;  Hooker  t.  Midland  Steel  Co.,  215 
m.  444,  106  Am.  St.  Eep.  170,  74  N. 
E.  445;  Crocker  v.  Manlej,  164  111. 
2S2,  56  Am.  St.  Bep.  196,  45  N.  E. 
S7T;  Bogan  v.  niinoiB  Tnut  A  Savings 
Bank,  93  III.  App.  39,  aff'd  194  DL 
600,  62  N.  B.  834. 

Iowa.  State  Bank  ot  Indiana  v. 
Gates,  114  Iowa  323,  86  N.  W.  311. 

EeatDckjr.  Hoffman  t.  Friedman, 
171  Ky.  317,  188  S.  W.  408;  Field  v. 
Tarley,  120  S.  W.  338;  Qerman  Nat. 
Bank's  Eeceiver  v.  Nagel,  26  Ey.  L. 
Eep.  748,  82  S.  W.  433. 

UaiTlMid.  Latrobe  t.  Dietrieh,  114 
Md.  8,  78  Atl.  983;  Boulden  v.  Stil- 
well,  100  Md.  543,  1  L.  B.  A.  (N.  8.) 
2S8,  60  Atl.  609;  Weaver  v.  Shriver,  79 
Md.  530,  30  AtL  189. 

Maaaaclmaette.  Gmn  t.  Almy,  212 
MasB.  4S6,  99  N.  E.  276. 

Mlelilgan.  Brooks  v.  Culver,  168 
Mich.  436,  134  N.  W.  470;  Steele  v. 
KeUogg,  163  Mick.  132,  128  N.  W.  403. 

UnnMota.  Humphrey  t.  Merriam, 
46  Minn.  413,  49  N.  W.  199. 

HlasonrL  Wann  t.  ScuUin,  210  Mo. 
429,  109  S.  W.  688;  Rigler  v.  Reid,  1S6 
Mo.  App.  Ill,  171  8.  W.  952. 

Hew  Tork.  Nelaon  v.  Luling,  62 
N.  Y.  645. 

Oiegon.  Joplin  T.  Nunnelly,  67  Ore. 
566,  134  Pac.   1177. 

PamuylvauU.  C.  Jutte  &  Co.  v. 
Pfeil,  aiS  Pa.  S20,  69  Atl.  59;  Edel- 
man  v.  Latshaw,  ISO  Pa.  St.  419,  36 
Atl.  926;  Weaver  v.  Cone,  174  Pa,  St. 
104,  34  At!.  551. 

Texas.  Bobinson  \.  Aldredge,  — 
Tex.  av.  App.  — ,  198  S.  W.  413; 
Collins  V,  Chipman,  41  Tex.  Civ.  App. 
563,  95  S.  W.  666;  Downes  v.  Self,  28 
Tex.  Civ.  App.  366,  67  8.  W.  897. 

mall.  Smith  V.  Gilbert,  164  Pac 
1026;  Ogden  Valley  Trout  &  Beaort 
Co.  V.  Lewis,  41  Utah  183,  125  Pac. 
687;  Morrison  v.  Snow,  26  Utah  247, 
72  Fac.  924. 


109,  78  a  E.  643. 

Waahlngton.  Boehme  v.  Broadway 
Theater  Co.,  91  Waeh.  104,  157  Pac. 
218;  Templeton  v.  Warner,  89  Wash. 
584,  157  Fac.  458,  154  Pac.  1081; 
Harris  v.  Stewart,  72  Wash.  661,  131 
Pae.  212 ;  Palmer  v.  Shields,  71  Wash. 
463, 12S  Pac  1051;  Shores  v.  Hutchin- 
son, 69  Wash.  339,  125  Pae.  142; 
O'Neile  v.  Temea,  32  Waah.  528,  73 
Pac.  692. 

Weat  Tlrgmu.  Btalnaker  v.  Janes, 
68  W.  Ta.  176,  69  8.  E.  651. 

WlaconHn.  Cazier  v.  Hart,  158  Wis. 
362,  148  N.  W.  660;  Schwab  v.  Eabeo- 
shade,  151  Wis,  513,  139  N,  W.  420; 
Wolff  V.  Carstena,  148  Wia.  178,  134 
N.  W.  400. 

Where  one  pDrehases  stock  through 
an  agent,  and  is  withont  personal 
knowledge  aa  to  the  situation,  it  la 
sufficient  if  the  agent  relied  on  the 
miarepresentationa  of  the  aeller. 
(ieraghty  v.  Bandall,  18  Colo.  App. 
194,  rO  Pae.  767. 

If  the  fraud  eonsists  in  the  con- 
cealment or  nondisclosure  of  facts,  it 
must  appear  that  such  concealment  or 
nondisclosure  was  a  material  induce- 
ment to  the  action  of  the  other  party 
in  entering  into  the  contract  and  that 
he  relied  on  the  noneziBtenee  of  the 
facta  BD  concealed.  Wann  v.  Seullin, 
210  Mo.  429,  109  S.  W.  688. 

Whether  he  did  rely  upon  them  ia 
generally  a  question  for  the  jury. 
Neher  v.  Hansen,  12  Cal.  App.  370,  107 
Pac.  566;  Cherry  V.  First  Texas  Chem- 
ical Mfg.  Co.,  103  Tex.  82,  123  S.  W. 
689,  rev'g  jodgment  (Tex.  Civ.  App.}, 
115  8.  W.  «1;  Jordan  v.  Walker,  115 
Va.  109,  78  8.  £.  643;  Schwab  v.  Esben- 
shade,  161  Wis.  613,  139  N.  W.  420. 

Evidence  showing  misrepresenta- 
tions with  respect  to  one  contract 
cannot  be  shown  in  &  suit  to  set  a^de 
an  entirely  different  contract.  Bigler 
v.B«d,186Mo.App.lll,171  aw.95e. 
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.  Midland  Steel 
I.  et.  Bep.  170, 


trae,"  that  is,  he  must  have  been  deceived  by  them."  And  notice  of 
facts  sufficient  to  put  a  person  of  ordinary  prudence  and  diligence 
on  inquiry  is  notice  of  all  the  facts  which  a  reasonable  investigation 
would  disclose.**  False  representations  are  do  ground  for  rescission 
or  an  action  of  deceit,  where  their  falsity  is  shown  by  other  statements 
made  at  the  same  time;  ••  or  where  the  person  to  whom  they  are  made 
acts  upon  his  own  judgment  after  making  an  independent  investiga- 
tion, which  he  is  not  prevented  from  pursuing  by  the  other  party," 

Evidence  that  other  persons  to 
whom  Bimilsr  repreBeatstiona  were 
made  believe  them  to  be  trae  ia  prop- 
erly excluded.  Smith  v.  Gilbert,  — 
Utah  — ,  164  Pac.  1026. 

Bee  also  !  6S4,  Aupra. 

MnmtM  Bt»t«s.  Farwell  v.  Colo- 
nial TniBt  Co.,  147  Ted.  480. 

AlabMii*.  Friddle  v.  Braun,  ISO 
Ala.  556,  61  Bo.  59;  Merritt  v.  Moiria, 

132  AU.  190,  31  Bo.  477. 
law*,    litaine  v.  Midland  Inv.  Co., 

133  Iowa  272,  109  N.  W.  801. 
Naw  Tork.  NelB<ni  v.  Luling,  02  N. 

Y.  645. 

Oregon.  Joplin  v.  Nunnelly,  67 
Ore.  566,  134  Pac.  1177. 

T«ZU.  Collina  v.  Chipman,  41  Tex. 
Civ.  App.  583,  95  S.  W.  666. 

It  is  error  to  submit  to  the  jury 
the  question  whether  the  purchaser 
knew  or  ought  to  have  known  the 
facts  when  the  contract  was  made, 
where  there  is  no  evidence  to  sustain 
a  finding  that  he  had  eueh  knowledge. 
Bnmser  v.  Shaw,  212  Pa.  576,  61  Atl. 
1109. 

•tUaine  v,  Ifidland  Inv.  Co.,  132 
Iowa  272,  109  N.  W.  80]  ;  Eigler  v. 
Beid,  188  Mo.  App.  Ill,  171  8.  W.  952; 
Peters  v.  Lohman,  171  Mo.  App.  465, 
ISa  a  W.  783;  C.  Jntte  ft  Co.  v.  Pfeil, 
219  Pa.  530,  69  Atl.  69. 

Thej  "miut  be  well  calculated  to 
deceive  and  to  induce  the  victim  to 
rater  npon  the  trade,  and  they  must 
aoeomplish  that  result."  Farwell  v. 
Colonial  Trust  Co.,  147  Fed.  480. 

MUnitvd  States.  Farwell  v.  Colo- 
nial Tnut  Co.,  147  Fed.  480. 


Hooker  i 
Co.,  215  ni.  444,  106  A 
74  N.  E.  445. 

Iowa.  Hlnkley  v.  Sac  Oil  ft  Pipe 
Line  Co.,  132  Lowa  3S6,  119  Am.  St. 
Bep.  564,  107  N.  W.  629. 

JSMXjiamd.  Boulden  v.  Btilwell,  100 
Md.  543,  1  L.  E.  A.  (N.  8.)  258,  60 
Atl.  609. 

lasmnil  Snider  v.  McAtee,  165 
Mo.  App.  260,  147  &  W.  136,  aff'd 
(Mo.),  178  S.  W.  484. 

H«w  Toilc.  Stem  v.  Stern,  122  App. 
Div.  821,  107  N.  Y.  Supp.  900. 

One  who  knows  that  he  is  pnrchae- 
ing  treasury  stock  at  less  than  par 
cannot  bo  deceived  by  a  representa- 
tion that  the  stock  is  fully  pud. 
Hinkley  v.  Sac  Oil  ft  Pipe  Line  Co., 
132  Iowa  396,  119  Am.  St.  Bep.  564, 
107  N.  W.  629. 

W  MeEocheran  v.  Woitern  Trans- 
portation ft  Coal  Co.,  97  Mich.  479, 
56  N.  W.  860. 

saOaUfoinU.  Davis  v.  Bntler,  154 
Cal.  623,  98  Pae.  1047. 

OwuwcticitL  Meech  v.  Malcolm,  88 
Conn.  720,  92  Atl.  6S7. 

UUnols.  Crocker  v.  Manley,  164  IB. 
282,  56  Am.  St.  Bep.  196,  4S  N.  E.  577. 

Ketttncky.  Drake  v.  Halbraok,  28 
Ey.  L.  Bep.  1319,  S2  S.  W.  297,  25 
Ky.  L.  Bep.  1489,  78  8.  W.  158,  23 
Ky.  L.  Bep.  1941,  66  8.  W.  512. 

Miehlgaa.  Brooks  v.  Culver,  166 
Mich.  436,  134  N.  W.  470. 

Utah.  Smith  v.  Gilbert,  164  Pae. 
1026. 

WasUngton.  Harris  v.  Stewart,  72 
Wash.   881,   131   Pae.   212;   Shores   v. 
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or  upon  the  report  of  an  attorney  employed  by  himself,"  or  the 
statements  and  overtures  of  third  persons,*'  Representations  made 
after  the  making  of  the  contract  will  not  warrant  a  rescission  or 
sustain  an  action  for  damages,  since  they  could  not  have  induced  the 
party  to  whom  they  were  made  to  enter  into  it.** 

Reliance  may  be  presumed  from  the  existence  of  conGdeutia]  rela- 
tions between  the  parties."  It  is  not  necessary  that  the  false  repre- 
sentations should  have  been  the  sole,  or  even  the  principal,  induce- 
ment for  entering  into  the  contract,  but  it  is  sufficient  if  they  exerted 
a  material  influence  upon  the  mind  of  the  defrauded  party .^ 


HutchinBOD,  69  Wash.  329,  12E  Pac. 
142. 

If  he  reliefl  on  his  own  judgment, 
depending  on  his  knowledge  obtained 
from  other  sources,  it  is  imm&terial 
whether  the  representations  made  to 
him  were  true  or  false.  SnllivBii  v. 
Pierce,  125  Fed.  104. 

"If  investigation  is  made  by  the 
buyer,  he  cannot  claim  that  he  relied 
on  the  investigationg  of  the  seller,  ex- 
cept in  cases  of  active  fraud  or  con- 
cealment, or  in  cases  where  fiduciary 
relations  existed,  or  peculiar  knowl- 
edge ou  the  part  of  the  Heller  vaa 
shown."  Moore  v,  Carrick,  26  Colo. 
App.  97,  140  Pae.  485. 

The  fact  that  plaintiff,  who  was  in- 
duced to  purchs«e  stock  by  false  rep- 
resentations as  to  the  corporate  in- 
debtedness, looked  over  the  corporate 
books,  was  held  not  to  prevent  a  re- 
hcission,  where  defendant  told  him 
that  neither  he  nor  the  corporation 
kept  any  books  showing  the  amount 
of  such  indebtedness.  Davis  v.  Butler, 
154  Cal.  623,  98  Pae.  1047. 

•7  Palmer  v.  Shields,  71  Wash.  463, 
128  Pac.  1051. 

SSBrooks  V.  Culver,  168  Mich.  436, 
134  N.  W.  470. 

89  Steele  v.  Kellogg,  163  Mieb.  132, 
128  N.  W.  403;  Campbell  v.  Bushing, 
~  Tei.  Civ.  App.  — ,  141  a  W.  133. 

The  purchaser  cannot  rescind  be- 
cause of  matters  shown  in  a  trial  bal- 
ance    furnished     to     the     purchasers 


after  the  contract  was  made.    Latrobe 

V.   Dietrich,   114   Md.   S,   78   Atl.   983. 

70  Upon  the  incorporation  of  a  part- 
nership, and  the  taking  over  by  it  of 
the  partnership  assets,  it  may  properly 
be  presumed  that  where  the  stock- 
holders are  to  all  practical  intents  and 
purposes  merely  those  who  compose 
the  partnership,  the  confidential  rela- 
tion which  eihated  between  the  parties 
as  partners  continues  to  exist  between 
them  as  members  of  the  corporation, 
and,  where  there  is  no  evidence  to  the 
contrary,  it  may  be  presumed  that 
where  one  of  the  members  bos  sold 
his  stock  to  the  other,  who  was  in 
active  management  of  the  business, 
that  in  selling  he  relied  upon  repre- 
sentations made  by  the  member  who 
was  so  in  active  control  and  was  in- 
fluenced thereby  the  same  as  he  would 
have  been  had  the  partnership  con- 
tinued. But  this  presumption  i^  over- 
come by  proof  that  the  friendly  re- 
lations of  the  parties  had  ceased  at 
the  time  of  the  sale.  Sullivan  v. 
Pierce,  125  Fed.  104. 

The  party  guilty  of  the  fraud  is 
estopped  to  deny  reliance  under  snch 
circumstancea.  Smith  v.  Elderton,  16 
Cal.  App.  424, 117  Pac.  563. 

11  Soutbem  Loan  &  Trust  Co.  v. 
Oisseudsner,  4  Ala.  App.  523,  5S  So. 
737  J  Uassey  v.  Luce,  15S  Mich.  12S, 
122  N.  W.  514;  Robinson  v.  Aldredge, 
—  Tex.  Civ.  App.  — ,  198  S.  W.  413. 

The    mere   fact    that   the   plaintiff 
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S  3876.  —  Bight  to  rely  on  r^reaestntions.    To  warrant  a  rescis- 

*'***a     ot  the  recovery  of  damages,  the  representations  muat  have  been 

°^    stioh  a  character  that  the  complaining  party  had  a  right  to  rely 

''f***^*^     "them."    Where  the  parties  deal  at  arm's  length  and  stand  on 

™^     ^^ane  plane,  and  the  means  o£  knowledge  are  at  hand,  a  party  to 

*^***"*- "tract  for  the  sale  of  stock  must  use  due  diligence  to  ascertain 

J^^     ■tinith,'"    He  is  not  required  to  exercise  extraordinary  diligence, 

*^  ^"^  ^~^?-er,  but  only  that  degree  of  care  which  a  person  of  ordinary 

^-**i^ince  would  exercise  under  like  circumstances.'* 

"^*~^*-       a  general  rule  if  one  party  to  the  contract  makes  positive  false 

^**^         ^Eraudulent  representations  as  to  the  financial  condition  of  the 

**^'K^*  ^my,  or  other  material  facts  affecting  the  value  of  the  stock,  with 


»*t:^» 


that  they  shall  be  relied  upon,  the  other  party  is  not  precluded 


*-****-        rescinding  or  recovering  damages  by  the  fact  that  he  could  have 

-     *^^*:^ Sained  the  truth  from  the  officers  of  the  company,  or  by  other 

*1"*^  :».  Ty  or  investigation."     And  especially  is  this  true  where  the 


-    •*■« 


L  -ted  with  OT  received  informa- 
^Tom  others  will  not  ftlone  pre- 

reeovery.    Neher  v.  Hansen,  13 
^.pp.  370,  107  Pac.  565. 
"  "tial  invostigations   and   reliance 
^■rt    on    representations    do    not 
^^de    relief.      Tarara    v.    Novettj' 

Mfg.  Co.,  136  Uinn.  216,  161  N. 

Svatt   v.  Hudson,  87  Ark.   2«5, 


:^.,    ■^^K  ,  W.  1023. 

/cfc,-  ^*~ -•-  se  repreeentatiouB  are  not  ground 
k.^^  ~^^~  '  «sciEaion,  where  in  view  of  the 
ro  ^^  ^^^-^tedge  the  complainant  had,  a 
'"■^<^  ^  "^  ^Siable  person  would  not  have  re- 
&-t,2  "^pon  them.     Hooker  v.  Midland 

ft^.^*^*-      Co.,  215  111.  444,  106  Am.  St. 

•»^-  170,  74  N.  E.  445. 

V^^  tlBnnley   v.   Ingle,   88   Wwh.   446, 

■^V^  Pae.    313;    Daly   v.   Brernun,    87 

,^  ^      36,  57  N.  W.  963. 

■«-^^  ■^Ordinary  prudence  and   diligence 

*»^    *^^~*  "Sre  that  each  party  shall  seek  the 

'V^^^^^-'^IB  of  information  that  are  open  to 

.^._^^:«.    alike."      Evatt    v.    Hudson,   97 

^^  >  265,  133  8.  W.  1023. 

^,      J*^^e  purchaser  is  not  entitled  to  re- 

.t-/***»l  for  false  representations  as  to 

^     amount  of  business  done  by  the 

**»pany    where    the    books    showing 


the  facts  were  in  his  possession  be- 
fore the  transaction  was  completed. 
Latrobe  v.  Dietrich,  114  Md.  8,  78  Atl. 
P83. 

7t  Stewart  v.  Harris,  69  Kan.  4S8, 
66  L.  R.  A.  261,  105  Am.  St.  Bep.  178, 
2  Ann.  Cas.  873,  77  Pac.  277;  Snider 
V.  McAtee,  165  Mo.  App.  260,  147  8. 
W.  136,  aff'd  (Mo.),  178  S.  W.  484; 
Poole  V.  Camden,  —  W,  Va.  — ,  92  8. 
B.  454. 

76  Oallf omla..  Spreckels  v.  Oorritl, 
152  Cal.  383,  92  Pac.  1011;  Neher  v. 
Hansen,  12  Cal.  App.  370,  107  Pae. 
565. 

Idaho.  Watson  v.  Molden,  10 
Idaho  570,  79  Pae.  603. 

Eentnck}'.  Head  v.  Ogleiby,  175 
Ky.  613,  194  a  W.  793. 

Uhmuota.  Tarara  v.  Novelty  Elec. 
Mfg.  Co.,  136  Minn.  216,  161  N.  W. 
409;  Bedding  v.  Wright,  49  Minn.  322, 
51  N.  W.  1056. 

Missouri.  Bradbury  v.  Smith,  181 
S.  W.  415 ;  Davis  v.  Formao,  229  Mo. 
27,  129  8.  W.  213;  Wannell  v.  Kern, 
57  Mo.  478. 

NebradES.  Oleott  v.  Bolton,  50 
Neb.  779,  70  N.  W.  366. 

Halaell    v.    First   Nat. 
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facte  are  peculiarly  within  the  knowledge  or  the  means  of  knowledge 
of  the  person  making  the  representations,™  or  the  truth  is  not  readily 
ascertainable,"  or  the  representations  are  of  snch  a  character  as  to 
induce  the  purchaser  to  believe  them  and  to  prevent  him  from  making 
any  fnrther  inquiry,"    And  one  may  rely  on  the  representations  of 


Bank  of  U-astagee,  48  Oklo.  635,  L.  B. 

A.  1016  B  BSr,  ISO  Pac.  4S9. 
Vtrglnlft.      Jordan    v.    Walker,    115 

Vb.  109,  78  S.  E,  643. 

Wadllngton.  Boebin«  v.  Broadway 
Theater  Co.,  91  Wash.  104,  157  Pae. 
£18;  OUInlf  v.  Hosford,  45  Wash.  594, 
8S  Pae.  1027. 

A  Btockb older  is  not  required  to 
make  an  InveBtigation  of  the  books  of 
the  bank  to  determine  its  financial 
condition  before  selling  his  stock, 
merelj  becanse  he  has  the  power  to 
do  90.  Stewart  v.  Harris,  69  Ean. 
498,  66  L.  B.  A.  261,  105  Am.  St.  Bep. 
178,  2  Ann.  Caa.  873,  77  Pac.  277. 

See  also  E  625,  supra. 

76Alkansaa.  Qrant  v.  Ledwidge,  109 
Ark.  297, 160  8.  W.  200;  Evatt  v.  Hud- 
son, 97  Ark.  285,  133  B.  W.  1023. 

OaUfomla.  Neher  v.  Hansen,  12 
Cal,  App.  370,  107  Pac.  585. 

Uslio.  Watson  v.  Molden,  10  Idaho 
570,  78  Pae.  503. 

Vlrgmia.  Jordan  v.  Walker,  115 
Va.  lOB,  78  8.  E.  643. 

Wasblngton.  Boehme  t.  Broadway 
Theater  Co.,  91  Wash.  104,  157  Pae. 
218;  Borde  v.  Kingsley,  76  Wash.  613, 
136  Pac.  1172. 

W<Bt  Virginia.    Poole  v.  Camden,  92 

B.  E.  454. 


aa,j  relj  npon  the  representations  of 
a  mining  man,  who  is  bis  friend,  as 
to  the  eondition  and  prospects  of 
mining  property  owned  bjr  the  com- 
pany. Gray  v.  Beeves,  69  Wash.  874, 
125  Pae.  162. 

A  pniehaser  has  a  right  to  rely  on 
a  representation  by  the  secretary  of 
the  corporation  that  it  is  legally  or- 
ganized, and  is  not  obliged  to  the 
records  or  other  sources  of  informa- 
tion to  verify  the  truth  of  such  state- 
ment. Uaine  T.  Midland  Inv.  Co., 
132  Iowa  272,  109  N.  W.  801. 

A  person  who  purchases  ptook  from, 
the  secretary  of  the  corporation,  who 
has  charge  of  its  biraks,  is  entitled  to 
rely  upon  his  representations  as  to  its 
linaneial  eondition,  and  is  not  negli- 
gent in  failing  to  examine  the  booka, 
particularly  where  he  informs  the 
seller  that  he  will  rely  on  his  stattt- 
ments.  Grant  v.  Ledwidga,  109  Ark. 
297,  160  S.  W.  200. 

One  purchasing  stock  from  a  direc- 
tor bas  a  right  to  rely  apon  bis  repre- 
■entativns  as  to  the  financial  eondi- 
tion and  assets  of  the  corporation, 
since  these  matters  should  be  vrithin 
his  peculiar  knowledge.  Hnnt  v. 
Davis,  98  Ark.  44,  135  8.  W.  458. 

77  Boehme  v.  Broadway  Theater  Co., 


"Where  the  enbject- matter  of  the      91  Wash.  104,  157  Pac.  218;  McFeron 


contract  is  not  at  hand  and  the  facts 
are  within  the  knowledge  of  the  ven- 
dor and  could  not  be  ascertained  by 
the  vendee  without  trouble  and  ez- 
pouie,  *  *  *  he  is  not  bound  to 
make  an  independent  investigation, 
but  may  rely  on  the  representation  of 
his  vendor,"  Borde  v.  Kingsley,  76 
Wash.  613,  136  Pac.  1172. 
One  who  knows  nothing  about  mines 

6544 


Shoemaker,  73  Waah.  450,  131  Pao. 
1126. 

•n  Head  v.  Ogleaby,  175  Ky.  613,  194 
8.  W.  793;  Foix  v.  Moeller,  —  Tei. 
Civ.  App.  — ,  159  8.  W.  1048. 

As  where  the  purehaser  asks  to  see 
the  booka,  he  is  informed  that  they  are 
not  at  hand.  Gregg  v.  Hayes,  27  Colo. 
App.  412,  149  Pac.  1055. 
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the  otlier  party  where  he  goes  to  him  for  information,  and  notifies 
him  that  he  intends  to  rely  on  hia  statements,  even  though  he  might 
have  himself  discovered  the  truth  by  examining  the  books,  which  he 
had  a  right  to  do.^ 

A  party  to  a  written  contract  who  had  an  opportunity  to  read  it 
before  signing  it  cannot  have  it  set  aside  on  the  ground  that  he  did 
not  read  it  and  did  not  know  its  contents,  or  understand  its  meaning 
or  effect,  in  the  absence  of  the  clearest  and  most  convincing  evidence 
that  his  signatnre  was  procured  by  fraud  or  mistake.*' 

§3877.  — NeeesBity  for  injmy.  To  sustain  an  action  for  deceit 
the  false  representations  must  have  resulted  in  some  injury  or  dam- 
age to  the  complaining  party.**  So  the  purchaser  eatinot  sustain 
such  an  action  where  the  stock  was  worth  all  or  more  than  he  paid 
for  it"  Nor  can  one^  who  is  induced  to  sell  his  stock  by  fraud  re- 
re  Qrant  T.  Ledwidge,  109  Ark.  297, 
160  8.  W.  200. 

A  purchaeer  of  stock  who  openly 
atatra  to  his  rendor  during  negotia- 
tions for  the  purchase  that  he  is  ig- 
norant of  the  facts  determining  the 
valae  of  the  stock,  and  that  he  relies, 
iu  purchasing,  upon  the  representa- 
tions  of  the  vendor,  maj  maintain 
action  against  such  vendor  if  the  rep- 
resentations are  false.  Watson  t. 
Molden,  10  Idaho  670,  79  Fac.  603. 

MFergUBon  t.  Akers,  165  Ey.  289, 
17$  a  W.  1149. 

A  person  who  is  capable  of  under- 
standing  a  contract,  and  who  signs 
and  retains  it,  will  not  be  permitted 
to  avoid  it  on  the  ground  that  he  did 
not  understand  it,  McMillen  y. 
Strange,  159  Wis.  271,  150  N.  W.  434. 

UUnltod  States.  Stratton's  Inde- 
pendence, Ltd.  V.  Dines,  135  Fed.  449, 
Bff'glE6  Fed.  968. 

OaUfonila^  Spreckels  v.  GorriU,  152 
Cal.  383,  92  Pac.  1011. 

J>«lawu*.  ■Williams  v.  Beltz,  i— 
Del.  Super.  Ct.  — ,  101  Atl.  905. 

Kstmtaka.  Jakway  v.  Proudfit,  76 
Neb.  62,  14  Ann.  Gas.  258,  109  N.  W. 
388,  106  N.  W.  1039. 

New  JeTMj.  Lams  v.  Fish,  86  N.  J. 
L.  321,  90  Atl.  1105. 


New  Toik.  Stem  v.  Stern,  122  App. 
Div.  821,  107  N,  Y.  Supp.  900. 

Peims]rlTUila.  Cnrtia  v,  Bnsard, 
254  Pa.  61,  98  Atl.  777. 

TeXM.  Eeed  v.  Hdloway  (Tex.  Civ. 
App.),  127  a  W.  1189. 

■ '  The  mere  fact  that  others  seaured 
stock  in  the  corporation  for  leap  than 
the  plaintiff  was  induced  to  pay  does 
not  establish  the  fact  that  he  sus- 
tained damagee  by  the  transaction." 
Curtis  V.  Bnzard,  254  Pa.  61,  98  AtL 
777. 

A  bona  flde  purchaser  is  not  entitled 
to  recover  damages  for  false  repre- 
seutations  made  by  the  corporation 
that  the  stock  was  fully  paid  up,  where 
the  corporation  is  estopped  to  deny  its 
validity,  and  it  would  bo  valid  in  his 
hands.  Smith  v.  Martin,  135  Cal.  247, 
67  Pae.  779. 

A  representation  that  the  corpora- 
tion owns  certaiu  property  is  imma- 
terial though  it  is  false  when  made,  if 
the  corporation  afterwards  acquires 
^ch  property.  Lams  v.  Fish,  86  N.  J. 
L.  321,  90  Atl.  1105. 

See  also  |  628,  supra. 

■aCurtU  V.  Buzard,  254  Pa.  61,  98 
AtL  777. 
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cover  damages  for  deceit  where  it  is  worth  no  more  than  the  prira 
which  he  roceived," 

Injary  or  prejudice  of  some  sort  is  also  necessary  to  warrant  a 
rescission,"  and  hence  there  can  be  no  rescission  for  a  representation 
which,  though  false  when  made,  is  afterwards  made  good.**  But  it 
is  generally  held  that  in  order  to  rescind  in  equity,  it  is  not  necessary 
for  the  defrauded  party  to  show  that  he  has  sustained  pecuniary 
loss,  or  that  he  has  been  damaged  in  any  particular  amount,  but  that 
it  is  sufficient  if  the  false  representations  were  material  and  induced 
him  to  enter  into  the  contract.**  So  it  has  been  held  that  the  pur- 
chaser is  not  deprived  of  his  right  to  rescind  because  the  stock  is 
worth  what  he  paid  for  it,  or  more,  where  it  would  have  been  of  sub- 
staatially  greater  value  if  it  had  been  as  represented."  The  rule  has 
been  stated  to  be  that  if  the  purchaser,  by  fraud,  has  been  induced 
to  accept  something  not  contemplated  by  the  contract,  he  may  rescind 
and  recover  what  he  has  paid  without  showing  that  he  has  sustained 
any  pecuniar^'  injury  or  damage  thereby,  but  that  if  he  receives 
what  he  actually  purchased,  and  bases  his  right  to  rescind  on  some 
false  representation  as  to  its  quality,  condition  or  matter  affecting  its 


8S  ifeDonough  v.  Williams,  77  Ark. 
261,  8  L.  H.  A.  (N.  8.)  452,  7  Ann. 
Cas.  276,  02  8.  W.  783. 

M  SprecketB  v.  Gorrill,  1S2  Cal.  383, 
02  Pae.  1011.  See  also  Jelinek  v. 
Boer,  153  Wia.  426,  141  N.  W.  271. 

Rescission  for  fraud  and  deceit  is 
liascd  upon  the  theory  of  a  total  or 
partial  failure  of  consi deration  and 
tiei^ause  of  the  fraud,  resulting  in  dam- 
Ago  to  tl>e  party  defrauded.  Mc- 
Millan V.  Batten,  6S  Ore.  218,  96  Pac. 
675. 

The  fact  that  the  plaintiff  paid 
twice  what  he  would  have  paid  but 
for  the  fraud  establishes  his  iniury. 
Smith  V.  Eldorton,  16  CaL  App.  424, 
117  Pac.  563. 

Evidence  that  the  purchaser,  soon 
after  the  purchase,  sold  the  stock  to 
others  for  the  same  amount  paid  b^ 
him  destroys  any  inference  of  dam- 
nge  unless  perhaps  it  is  shown  that 
lie  was  engaged  in  the  business  of 
buying    and     selling     for     profit    and 


bought  for  that  purpose.  McUillan  v. 
Batten,  52  Ore.  218,  96  Pac.  675. 

U  A  falsa  representatioa  that  a 
bridge  company  had  a.  contract  with 
a  railroad  company  whereby  it  was 
to  receive  a  certain  sum  for  every 
pasBenger  carried  across  the  bridge 
was  held  not  to  be  ground  for  rescis- 
sion, where  it  made  such  a  contract 
before  the  bridge  was  completed. 
Farwell  v.  Colonial  Trust  Co.,  147 
Fed.  480. 

W  Fawkes  v.  Euapp,  —  JJion.  — , 
16S  N.  W.  236;  Ludowese  v.  Amidon, 
124  Minn.  288,  144  N.  W.  965. 

"It  will  be  BufBeient  if  the  facts 
fihow  that  material  injury  will  nec- 
essarily ensue,  although  the  amount 
of  the  pecuniary  loss  is  not  shown." 
Spreckela  v.  Gorrill,  152  Cal.  383,  92 
Pac.  1011. 

«T  Davis  V.  Bntler,  154  Cal.  623,  SH 
Pac.  1047;  Spreckels  v.  Gorrill,  152 
Cal.  383,  92  Pac.  1011. 
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valae,  he  most  show  that  Bach  representation  was  material,  and  that 
he  was  misled  thereby  to  his  injury  and  damage.** 

§  3878.  _  Fenons  who  ma^  be  held  liable.  To  entide  eitber 
party  to  a  contract  for  the  sale  of  stock  to  rescind  or  recover  dam- 
ages becanse  of  false  and  fraudulent  representations,  the  representa- 
tions must  have  been  made  by  the  defendant  or  by  some  other  person 
for  whose  fraud  he  is  responsible.**  So  a  purchaser  of  stock  cannot 
rescind  for  false  representations  made  by  the  officers  of  the  eorpora- 
tion,"  or  by  a  committee  of  stockholders,"  where  the  seller  was 


UJakwaj  V.  Proudftt,  76  Neb.  02, 
14  Ann.  Cu.  258,  109  N.  W.  388,  106 
K.  W.  1039. 

••lFalt«d8tat«.  Moloney  V.  CreM- 
ler,  236  Fei.  636. 

OallfonxU.  Browne  v.  San  Qabriel 
Biver  Bock  Co.,  ZS  Gal.  App.  683,  136 
Pftc.  542,  544. 

E011tlick7.  Cain  t.  Levy,  179  Ky. 
32,  200  a.  W.  336. 

Mlt^hlgML  Penfold  V.  Charlevoix 
Sav.  Bank,  140  Hioh.  126,  103  N.  W. 
S72. 

mMOnii.  Flood  V.  BuBcb,  165  Mo. 
App.  142,  146  B.  W.  73. 

Hew  Tork.  Bivea  v.  Bartlett,  215 
N.  T.  33,  109  N.  E.  83,  rev'g  156  App. 
I»iv.  552,  141  N.  Y.  Supp.  561;  ThByer 
T.  Schley,  137  App.  Div.  166,  121  N. 
T.  Bnpp.  1064;  L.  D,  Qarrett  Co.  v. 
McComb,  58  App.  Div.  419,  68  N.  Y. 
Sopp.  9S6;  Bartlett  v.  Blei,  133  N.  Y. 
Sopp.  475, 

T«xa«.  Cowboy  State  Bank  &  Trust 
Co.  V.  Guinn,  —  Tex.  Civ.  App.  — , 
160  8.  W.  1103;  Foiz  v.  Moeller,  — 
Tex.  CiT.  App.  — ,  159  S.  W,  1048; 
Goodwin  T.  Daniel  (Tex.  Civ.  App.), 
93  B.  W.  634. 

"It  is  clear  that  where  there  is 
neither  agency  nor  authority,  the  aell- 
er  is  not  liable  or  otherwise  bound  by 
any  repreaentatiani  which  have  been 
made,  even  though  the  purchaser  act- 
ed thereon.  Under  eucb  circumBtanees 
there  is  nothing  upon  which  to  baae 
liability,  either  by  way  of  ratification 
or  estoppel."     U  D.  Garrett   Co.  v. 


McComb,  58  N.  T.  App.  Div.  419,  68 
N.  Y.  Supp.  996. 

Neither  a  bank  nor  its  officers  are 
responsible  for  statements  in  a  re- 
port of  the  state  commissioner  of 
banking  in  regard  to  the  condition  of 
the  bank,  where  it  is  not  an  accnrate  . 
snmmary  of  the  reports  of  the  bank's 
offieere  on  that  subject,  and  it  is  ap- 
parent that  if  the  real  report  of  such 
officers  had  been  set  oat  no  one  at  all 
familiar  with  such  statements  eonid 
have  failed  to  discover  the  truth.  Pen- 
fold  v.  Charlevoix  Sav.  Bank,  140 
Mich.  126,  103  N.  W.  572. 

The  seller  is  not  entitled  to  rescind 
because  a.  statemeut  as  to  the  condi- 
tion of  the  corporation,  prepared  by 
its  bookkeeper,  and  in'  reliance  on 
which  the  sale  is  made,  is  not  true, 
where  it  is  procured  at  his  request, 
and  is  as  much  hia  own  statement  as 
it  is  the  statement  of  the  purchaser- 
Goodwin  v.  Daniel  (Tex.  Civ.  App.), 
93  S.  W.  634. 

M  Cain  V.  Levy,  179  Ky.  32,  200  S. 
W.  326;  Mottat  v.  Winslow,  7  Paige 
(N.  T.)  124. 

A  purchaser  of  stock  from  one  of 
the  officers  of  a  carparation  cannot 
rescind  because  of  fal3e  representa- 
tions made  by  another  officer,  not  au- 
thorized or  affirmed  by  the  seller,  al- 
though the  purchase  may  have  been 
induced  thereby.  Doane  v.  King,  30 
Fed.  106. 

>1L.  D.  Garrett  Co.  v.  Gark,  102 
N.  T.  App.  Div.  611,  98  N.  Y.  Supp. 
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innocent  of  any  fraud,  and  the  persons  making  such  representations 
were  not  acting  as  his  agent.  Nor  is  a  corporation  liable  for  false 
representations  made  by  individual  stockholders  for  their  own  bene- 
fit and  for  the  purpose  of  selling  their  own  stock,  although  its  name  is 
signed  by  them  to  the  contract  of  sale  as  well  as  their  own  names." 

"Each  party  to  a  fraudulent  transaction  is  responsible  for  the 
acts  and  representations  of  the  others  done  in  pursuance  of  the  mutual 
understanding  or  in  furtherance  of  the  commou  plan,  at  least  until 
the  termination  of  the  enterprise."*' 

A  principal  is  liable  for  false  representations  made  by  his  agent 
to  the  same  extent  as  though  he  had  made  them  himself,  if  he  author- 
ized the  agent  to  make  them,  or  if  they  were  made  by  such  agent 
in  the  course  of  his  employment  aa  snch,**  or  even  though  they  were 


1132,  rev'g  42  N.  Y.  Miac.  610,  87  N. 
Y.  Supp.  579,  judgment  affirmed  184 
N.  Y.  557,  7fl  N.  E.  1099;  L.  D.  Gar- 
rett Co.  V.  Appleton,  101  N.  Y.  App. 
Div.  507,  92  N.  Y.  Supp.  136,  aff'd  184 
N.  Y.  557,  76  N.  E.  1099;  L.  D.  Gar- 
rett Co.  V.  McComb,  58  N.  Y.  App. 
I)iv.  419,  68  N.  Y.  Sopp.  996. 

BSHome  Elec.  Light  &  Power  Co.  v, 
ColIiOB,  31  Ind.  App.  493,  66  N.  E. 
780. 

MPoir  T.  Moeller,  —  Tex.  Civ.  App. 
— ,  159  8.  W.  1048.  See  also  to  the 
Bame  effect  Einklej  t.  Sac  -  Oil  & 
Pipe  Line  Co.,  132  Iowa  396,  119  Am. 
St.  Kep.  564,  107  N.  W.  829;  Downey 
V,  Finucane,  205  N.  Y.  251,  40  L.  B. 
A.  (N.  8.)  307,  98  N.  E.  301,  aff'g  146 
N.  Y.  App,  Div.  209,  130  N.  Y.  Supp. 
988. 

All  peraoBB  who  participate  in  the 
frand  are  jointly  liable.  Jordan  v. 
Walker,  115  Va.  109,  78  S.  E.  643. 

MIowa.  Maine  v.  Midland  Inv. 
Co.,  133  Iowa  272,  109  N.  W.  801. 

Eeatack7.  Oooch  v.  Collins,  156 
Ky,  282,  160  S.  W.  1038. 

N«W  Tork.  Downey  v.  Finucane, 
E05  N.  Y.  251,  40  L.'b.  A.  (N.  S.) 
307,  98  N.  E.  391,  aff'g  146  App.  Div. 
209,  130  N.  y.  Supp.  988.  See  also 
Willetts  V.  Poor.  141  App.  Div.  743, 
126  N.  Y,  Supp.  936. 


Texa&  Foil  v.  Moeller,  —  Ter.  Civ. 
App.  — ,  159  S.  W.  1048. 

Virginia.  See  White  v.  American 
Nat.  Life  Ina.  Co.,  115  Va.  305,  78 

8.  E.  582. 

The  principal  la  liable  if  he  knon's 
that  repreaentationa  made  by  hia 
agent  are  falae  even  though  the  agent 
doea  not  know  it.  Schafutw  v.  Betta, 
94  N.  Y.  Miac.  463,  157  N.  Y.  Supp. 
608,  aff'd  175  N.  y.  App.  Div.  893, 
160  N.  Y.  Snpp.  1145. 

He  is  responsible  for  false  represen- 
tations made  by  an  agent  having  au- 
thority to  negotiate  the  aalc,  regard- 
less of  whether  the  making  of  such 
representations  wa.s  within  the  scope 
of  his  authority.  Browne  v.  San  Ga- 
briel River  Rock  Co.,  22  Cal.  App. 
683,  136  Pac.  543,  544. 

Tbe  principal  is  responsible  for  the 
false  repreaentations  of  an  agent  in 
regard  to  a  mine  where  he  sends  the 
agent  to  show  the  mine  to  a  proapec- 
tive  pnrchaaer  of  stock  of  the  corpo- 
ration owning  it,  and  it  ia  agreed  that 
the  agent  ia  to  have  a  financial  in- 
lereat  in  the  tranaactimi.  Hill  v.  Dil- 
lon, 151  Mo.  App.  86,  131  8.  W.  728." 

A  cOTporation  cannot  Bet  np  limi- 
tations upon  its  agent 's  authority  con- 
tained in  a  written  application  for 
stock  to  defeat  a  purehaaer's  right  to 
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outside  the  scope  of  the  agent's  authority,  if  he  subsequently  ratifies 
the  sale  by  accepting  its  beuefits."  But  he  is  not  responsible  for 
representations  made  by  his  agent  where  Ibe  latter  is  not  acting  as 
such  when  he  mates  them,  especially  where  tbe  person  to,  whom  they 
are  made  kuows  that  such  ia  the  case,  and  that  such  representations 
are  not  made  in  the  principal's  behalf."  Tbe  agent  is  personally 
liable  if  he  was  a  party  to  the  fraud,  even  though  be  discloses  the 
name  of  his  principal.^  But  in  order  to  render  him  responsible  he 
must  either  have  known  that  his  statements  were  false,  or  must  have 
made  them  as  true  of  his  own  tmowledge  when  he  had  no  knowledge 
of  their  truth  or  falsity.**    If  tbe  agent  acts  for  an  undisclosed  prin- 


reaeind  for  the  agent's  false  repre- 
Bentations  where  the  puichaaer  was 
induced  uot  to  read  the  application 
before  he  signed  it  by  reason  of  the 
agent's  miarepteaentatioiiH  as  to  its 
meaning  and  eoutent3.  Southern  Loan. 
&  Trast  Co.  V.  GiHSendauer,  4  Ala. 
App.  523,  58  So.  737. 

A  stenographer  employed  by  a  Arm. 
bas  no  power  to  bind  it  by  representa- 
tio&fl  as  to  tbe  knowledge  or  belief  of 
its  members,  unless  general  or  ape- 
eial  authority  to  do  so  is  shown, 
Thayer  v.  Schley,  137  N.  Y.  App.  Div. 
186,  121  N.  Y.  Snpp.  1064. 

OKing  V.  Livingston  Mfg.  Co.,  192 
Ala.  269,  68  So.  897;  Schafoss  v.  Belts, 
94  N.  Y.  Misc.  463,  157  N.  Y.  Supp. 
608,  aff'd  175  N.  Y.  App.  Div. 
S93,  160  N.  Y.  Supp.  1146;  Cunning- 
Lam  V.  Oaines,  —  Tex.  Civ.  App.  — , 
176  B.  W.  148;  Cowboy  State  Bank  & 
Tmst  Co.  V.  Oninn,  —  Te».  Civ.  App. 
— ,  160  8.  W.  1103. 

Under  eueh  circumstances  be  cannot 
say  that  he  did  not  authorize  the 
agent  to  malce  the  raisrepresentHtions. 
Foil  V.  Moeller,  —  Tex.  Civ.  App.  —, 
159  a  W.  1048. 

Where  the  seller  accept  a  the  pro- 
ceeds of  the  transaction  he  la  bound 
ly  the  terms  on  which  the  proceeds 
were  accepted  by  his  agent,  in  so  far 
as  the  right  to  rescind  is  concerned. 
Southern  Loan  &  Trust  Co.  v.  Gisecn- 
dauer,  4  Ala.  App.  523,  58  So.  737, 


A  corporation  which  receives  the 
proceeds  of  a  sale  of  its  stock  may  be 
charged  with  the  false  representa- 
tions of  its  president  if  made  in  its 
behalf  to  induce  the  3ale,  and  will  not 
be  permitted  to  profit  by  tbe  fraud 
and  escape  the  burden  of  restitution. 
Bee  Oinn  v.  Almy,  212  Mass.  486,  99 
N.  E.  276. 

M  Western  Bealty  ft  luveatment  Co. 
V.  Haaae,  75  Conn.  436,  63  Atl.  861. 

A  corporation  cannot  be  held  re- 
sponsible for  the  fraud  of  its  presi- 
dent in  tbe  sale  of  its  stock,  where 
the  fraud  was  committed  solely  in  fur- 
therance of  his  own  purposes  and  for 
his  own  profit.  Ginn  v.  Almy,  212 
Mass.  486,  99  N.  £.  276. 

The  purchaser  of  stock  from  corpo- 
rate officers  as  individuals  cannot  re- 
scind as  against  the  corporation  after 
il  has  become  insolvent  and  the  rights 
of  creditors  will  be  prejudiced  there- 
by, because  of  fraudulent  repreaenta- 
tions  made  by  the  sellers  to  which  the 
corporation  was  not  a  party.  Hart  v. 
Globe  Ins.  Co.,  113  fed.  307, 

W  Maine  v.  Midland  Inv.  Co.,  132 
Iowa  272,  109  N.  W.  801;  Foix  v. 
Moeller,  —  Tei.  Civ.  App.  — ,  159  8, 
W.  1048. 

MFoix  V.  Moeller,  —  Tex.  Civ. 
App.  — ,  159  S.  W.  1048. 

If  the  agent  makes  the  statements 
which  induce  the  sale,  and  actually 
believes  them  to  be  true,  he  is  not  li- 
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cipal,  the  defrauded  party  may  maintain  a  suit  for  rescisBion  against 
either  the  agent  or  the  principal,  or  both,  and  if  he  elects  to  sue 
one,  the  other  is  not  a  necessary  party." 

Where  one  person  is  referred  to  another  for  information  the  state- 
ments and  representations  of  the  latter  relative  to  the  matter  concern- 
ing  which  the  information  is  sought  are  binding  upon  the  party 
sending  him.*  And  it  is  a  fraud  for  a  person  to  sell  stock  in  a  cor- 
poration with  knowledge  that  a  prospectus  issued  by  the  officers  of 
tile  corporation  contains  false  representations,  and  that  the  purchaser 
makes  the  purchase  in  reliance  thereon.' 

An  action  for  damages  for  deceit  may  be  maintained  against  any 
one  who  intentionally  deceived  the  plaintiff  into  making  the  con- 
tract," even  though  he  was  not  a  party  to  the  sale.*  "In  such  an 
action  it  is  immaterial  whether  the  defendant  did  or  did  not  receive 
the  consideration  or  other  benefit,  because  the  gravamen  of  the  action 
is  that  the  plaintiff  has  been  deceived  to  his  injury,  not  that  the 
defendant  has  profited  by  the  transaction."'  So  the  corporation 
and  its  ofBcers  and  directors  may  be  liable  to  persons  who  are  induced 


able  to  the  purchuer  although  they 
■re  untrne.  Foil  v.  Moeller,  —  Tex. 
Civ.  App.  — ,  15B  B.  W.  1048. 

If  he  acta  in  good  faith,  an  agent 
-who  profeases  to  act  only  for  a  dis- 
closed principal  is  not  personallj  li- 
able although  his  representationB  were 
in  fact  untme.  Kaiue  v.  Uidland  Inv. 
Co.,  133  Iowa  272,  109  N.  W.  801. 

» Poole  V.  Camden,  —  W.  Va.  — , 
D2  a.  E.  464. 

lEvatt  T.  Hudson,  97  Ark.  265, 
133  8.  W.   1023. 

■  Foley  V.  Holtry,  43  Neb.  133,  «1 
N.  W,  120,  See  alao  Rumsey  v.  Shaw, 
212  Pft.  576,  61  AtL  1109. 

8  Cheney  v.  Dickinson,  172  Fed.  109, 
38  L.  E.  A.  (N.  8.)  359. 

4Favitle  v.  Shehan,  68  Iowa  341, 
E6  N.  W.  131;  Morgan  v.  Skiddy,  63 
N,  Y.  319;  Hnbbell  v.  MeigB,  50  N. 
Y.  480;  Shotwell  v.  Mali,  38  Barb. 
<N.  Y.)  445;  CroBB  v.  Sackett,  6  Abb. 
Pr.  (N.  Y.)  247,  2  Boaw.  617,  10  How. 
1^.  62;  Kennedy  v.  Bender,  104  Tex. 
149,  135  S.  W.  524;  Bedford  v.  Bag- 
Bfaaw,  4  E.  ft  N.  S3S;  Davidson  v.  Tul- 
loeh,  3  Macq.  E.  L.  783. 


A  corporate  officer  may  be  held  per- 
sanally  liable  for  false  reprsBentations 
inducing  a.  sale  of  stock.  Collins  v. 
Chipman,  41  Tex.  Civ,  App.  SB3,  95 
a  W.  666. 

Where  the  owner  of  a  majority  of 
the  stock  in  a  corporation  sold  the 
same,  agreeing  to  obtain  the  other 
'  stock  for  the  pnrchaser,  and  then 
persuaded  others  to  sell  at  a  leas  price 
by  a  false  representation  as  to  the 
price  for  which  he  sold,  it  was  keld 
that  he  was  liable  to  them  in  an  ac- 
tion for  deceit.  Weaver  v.  Cone,  174 
Pa.  St.  104,  34  Atl.  551. 

»  Cheney  v.  Dickiwwn,  172  Fed.  109, 
38  L.  R.  A.  (N.  8.)  359.  See  also  to 
the  same  effect  Bystrom  v.  Villard, 
175  N.  Y.  App.  Div.  433,  163  N.  T. 
Supp.  .100,  appeal  dismissed  220  N.  Y. 
785,  116  N.  E.  1038. 

"It  is  unnecessary  that  the  party 
making  the  representation  should  have 
any  interest  of  his  own  to  Bubserve 
by  it."  Bingham  v.  IlBh,  86  N.  J.  L. 
316,  SO  AtL  1106. 
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to  purchase  stock  hy  reason  of  false  statements  in  stock  certificates,' 
or  in  proepectnses  or  reports,'  issned  by  them,  although  they  do  not 
themselTes  make  the  sale,  where  the  other  dements  of  actionable 
fraud  are  present  Of  course  an  action  to  rescind  and  to  recover 
the  conuderatioQ  paid  can  be  maintained  only  against  the  other  party 
to  the  contract  to  whom,  or  to  whose  order,  the  consideration  was 
paid.* 


§3879,  — BemetUas  for  ftand-^tesdiiion.  A  person  who  is  in- 
duced to  bay  or  sell  stock  in  a  corporation  by  false  and  fraudulent 
representations  may  rescind  the  contract '  and  set  up  the  fraud  aa  a 


I  BfkBt  V.  Pare  Food  Cider  Co.,  1S7 
JowK  601,  13S  N.  W.  S54. 

TFaviQe  t.  8h«Hait,  68  Iowa  241, 
20  N.  W.  131;  Cole  t,  Caasid^,  138 
Jiaaa.  437,  S2  Am.  Bep.  284.  See 
EivM  V.  Bartlett,  216  N.  T.  33,  109 
K.  E.  83,  rev'g  156  N.  T.  App.  Div. 
E52,  141  N.  Y.  Bupp.  561;  Ottinger  v. 
Bennett,  203  N,  Y.  654,  06  N.  E.  1123, 
adopting  dimenting  opinion  144  N.  T. 
App.  Div,  525,  129  N.  T.  Snpp.  81B,  in 
reToraing  the  judgment  of  the  Appel- 
late Division;  By^trom  v.  Villard,  176 
N.  T.  App.  Div.  433,  182  N.  Y.  Supp. 
100,  appeal  dlBmlsaed  220  N.  Y.  765, 
116  N.  E.  1038;  Squiers  v.  Thompson, 
73  N.  Y.  App.  Div.  052,  76  N.  Y.  Snpp. 
734,  afl'd  172  N.  Y.  652,  65  N.  B.  1122. 
See  also  Lyon  v.  James,  97  N.  Y.  App. 
Wv.  385,  90  N.  T.  Snpp.  ^8,  aff'd  181 
N.  T.  512,  73  N.  E.  1126. 

See  also  1 2544  et  seq.,  mpia,  where 
tlie  liability  of  corporate  officers  is 
dlseowed  at  length. 

•  Cheney  t.  Dickinson,  172  Fed.  109, 
28  L.  R.  A.  (N.  B.)  359;  Ginn  t.  Almy, 
212  Mass.  4S6,  S9  N.  E.  276.  See  Mc- 
Elwe«  T.  Chandler,  198  Pa.  57S,  48 
Atl.  47G ;  Kennedy  v.  Bender,  104  Tez. 
149,  135  a  W.  B24. 

Officers  of  a  corporation  who  ne- 
gotiated tbe  sale  of  stoelt  belonpng 
to  it  are  proper  parties  to  an  action 
by  the  purchaser  to  recover  back 
what  he  hag  paid,  where  the  money 
was  paid  to  them  and  it  does  not  ap- 


pear that  they  have  ever  paid  it  over 
to  any  one  else.  Tarara  v  Novelty 
lUec  Mfg.  Co.,  13$  Minn.  216,  161  N. 
W.  408. 

•  Unltwl  SUtoa.  Cheney  v.  Dickin- 
son, 172  Fed.  109,  28  L.  B.  A.  (N.  S.) 
369;  Stnrges  v.  Stetson,  1  Biss.  246, 
I'ed.  Cfls.  No.  13,688. 

Alabama.  Merrltt  v.  Ehrman,  116 
Ala.  278,  23   So.  614. 

nUnolA  Hooker  v.  Midland  Steel 
Co.,  216  III.  444,  106  Am.  St.  Bep.  170, 
74  N.  E.  445;  Murray  v.  T<riman,  162 
ril.  417,  44  v.  E.  748,  rev'g  54  HI. 
App.  420. 

Didlana.  Oblwine  v.  Pfaffman,  62 
Ind.  App.  357,  100  N.  E.  777. 

Ion.  McKay  v.  McCarthy,  146 
Iowa  546,  34  L.  B.  A.  (N.  S.)  911, 
123  N.  W.  755. 

Kmtacty.  Beid  v.  Owensboro  Sav. 
Bank  t  Trust  Co.,  141  Ky.  -444,  138 
B.  W.  1026;  Prewitt  v.  Trimble,  92 
Ky.  176,  36  Am.  St.  Bep.  686,  17  S. 
W.  356. 

Malna.  Coolidge  v.  Ooddard,  77 
Me.  579,  1  Atl.  831. 

Unnwota^  Bedding  v.  Wright,  49 
Minn.  322,  51  N.  W.  1066. 

WwnuL  Byan  v.  Miller,  236  Mo. 
496,  Ann.  Cas.  1912  D  540,  139  8.  W. 
128;  Wannell  v.  Kern,  57  Mo.  478; 
Meinerahagen  v.  Taylor,  169  Mo.  App. 
12,  154  8,  W,  886. 

Nebraska.  Foley  v.  Holtry,  43  Neb. 
133,  61  N.  W.  120. 


d  by  Google 


S  3879] 


Peivatb  Cobpobations 


[Ch.56 


defense  in  an  action  by  the  seller  for  the  price,  or  on  a  note  given 
for  the  price ; "  or  if  the  price  has  been  paid,  in  whole  or  in  part,  in 
money  or  property,  he  may  maintain  an  action  at  law  or  in  equity. 


Wbw  Trnwy.  Gray  v.  Bobbins  (N. 
J.  Gh.),  11  All.  8«0. 

New  Tork.  Higgina  v.  Croiue,  147 
S.  T.  411,  42  N.  E.  6;  Delano  v.  Bteo, 
23  App.  Div.  327,  48  N.  Y.  Supp.  295, 
all'g  21  MiHC.  714,  48  N.  Y.  BuppL 
130;  Oause  v.  Commonwealth  Trust 
Co.,  44  iiite.  46,  89  N.  Y.  Supp.  723, 
judgment  rev'd  on  other  grounds  100 
App.  Div.  427,  81  N.  Y.  Supp.  847. 

UUlL  Ogden  Valley  Trout  ft  Bo- 
Hort  Co.  V.  Lewis,  41  Utah  183,  125 
Pac.  887. 

WlflconBliV  Bosenberg  v.  IfcKin- 
ney,  138  Wis,  381,  120  N.  W,  230. 

Uniform  Stock  Transfer  Act,  1 7. 
Thia  act  is  in  force  in  Louisiana, 
Jilaryland,  MasBBchnsetta,  Michigan, 
Kew  Jersey,  New  York,  Ohio,  Pennsyl- 
vania, Wisconsin  and  Alaska. 

A  bona  fide  purchaser  of  certificates 
of  stock  cannot  rescind  on  the  ground 
that  tbey  were  procured  by  the  seller 
from  tLe  corporation  by  fraud,  since 
in  the  purchaser's  hands  they  are 
valid  as  against  the  corporation.  Foa- 
sliee  V.  Snyder,  21  Ey.  L.  Bep.  1110, 
54  8.  W.  730. 

See   also    i  627,  supra. 

lOtmitod  BtatOB.  Sturges  v.  Stet- 
son, 1  Biss.  246,  Fed.  Cas.  No.  13,568. 

Arlsoaa.  Hurley  v.  Wilky,  18  Aric 
270,  158  Pae.  639, 18  Ariz.  45,  156  Pae. 
83. 

nlinols.  Taft  V.  Mycrseough,  197 
III.  600,  64  N.  E.  711,  rev  'g  judgment 
92  m.  App.  560. 

Iowa.  Farmers' &  Merchants' State 
Bank  V.  Shafler,   147  N.  W.  85L 

Malna.  Goolidge  v.  Goddard,  77 
Me.  579,  1   Atl.  83L 

IClUMSOta.  Bedding  t.  Wright,  49 
Minn.  322,  51  N.  W.  1056.  Boo 
Fawkea  v.  Enapp,  165  N.  W.  236. 

Missouri.  Davis  v.  Forman,  229  Mcr. 
27,  129  S.  W.  213;  Hill  v.  Dillon,  151 


Uo.  App.  86,  131  S.  W.  728 ;  Sbenuan 
v.  Shaughnessy,  148  Mo.  App.  679, 
129  8.  W.  245. 

Ongon.  McMillan  v.  Batten,  52 
Ore.  218,  96  Paa.  e75. 

UtilL  Ogden  Valley  Trout  «  Bc- 
Bort  Co.  V.  Lov^iH,  41  Utah  183,  125 
Pac.  687. 

Wadilncton.  &  B.  MoGowan  Co.  v. 
Carlson,  79  Wash.  92,  139  Pac  869. 

One  who  purchases  aa  option  on 
stock  may  set  up  fraud  aa  a  defense 
to  an  action  tP  recover  a  balance  due 
on  the  purchase  price.  Bomsey  v. 
Shaw,  212  Pa.  576,  61  AU.  1109. 

A  false  representation  that  the  stock 
to  be  sold  is  a  part  of  the  original 
issue,  carrying  with  it  a  right  to  share 
in  a  new  Issue  distributed  by  way  of  a 
stock  dividend,  gives  the  purchaser  a 
right  to  decline  to  accept  irr  pay  for 
shares  of  the  new  stock  carrying  no 
pnch  right.  Feore  v,  Avent,  4  Ala. 
App.  551,  58  So.  727. 

Under  the  Illinois  Negotiable  In- 
strumenta  Law,  it  is  competent  to 
show,  under  a  plea  of  partial  or  total 
failure  of  consideration,  that  the  pur- 
chaser was  induced  to  execute  a  note 
sued  on  by, false  and  fraudulent  rep- 
resentations of  the  seller  in  respect  to 
stock  which  fortned  the  consideration 
for  the  note.  Taft  v.  Myerscough,  197 
111.  600,  64  N.  £.  711,  rev'g  judgment 
92  rU.  App.  560. 

Where  the  contract  is  an  executed 
one,  fraud  is  not  available  as  a  de- 
fense to  an  action  for  the  price  un- 
less rescission  or  a  total  failure  of 
consideration  is  shown.  McMillan  v. 
Batten,  52  Ore.  218,  96  Pac.  875. 

IndoTsera  of  notes  given  for  the 
purchase  price  of  stock  cannot  set  up 
fraud  inducing  the  sale  as  a  defense 
to  an  action  against  them  on  their 
contract   of  indorsement,   since  they 
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a('c*oi-<ii2ig  to  the  eircumstancea,  to  recover  what  he  has  parted  with ;  ^' 
or  izi  ^  proper  ease,  he  may  sue  in  equity  to  rescind  and  recover  what 
be   Ia^us    parted  with.^' 


J,/*  O-o-fc      parties  to  the  contract  of  sale. 
j;l'*«*tt       -%,.  Brady,  192  N.  Y.  221,  18  L. 
f  ■^~         C  N.  8.)   600,  127  Am.  St.   Rep. 
/■»  S^      jj,  E.  69,  aff'g  118  N.  Y.  App. 
si'''*.   20S,  103  N.  Y.  Supp.  156. 
^(^       ^lao  S  627,  snpra. 
"^3-»3^ted  StateB.     Cheney  v.  Dick- 
ifrim.,         1172  Fed.   109,  2B  L.  R.  A.   (N. 
fc.)  ^S^  ;    FoBdicfc   v.   Stnrges,   1   Bias. 
^.  ^^'■^fcl.  Css.  No.  4,956. 

'^^^^tosMMk     Southern  Loan  ft  Trust 
C-  ^^.      Cisaeiidaaer,  4  Alo.  App.  523, 

0**tranila.     Smith   v.   Elderton,   16 
Cal-  App.  424,  117  Pac.  563. 

■J^ltoina.     Arnold  v.  Dodson,  272  HI. 
S'1 ,  112  N.  E.  70. 

to**.  Hinkley  v.  Sac  Oil  &  Pipe 
Une  Co.,  I.t2  Iowa  396,  119  Am.  St. 
Rep.  564,  107  N.  W.  629. 

Euuw.  Ellsworth  v.  Trinkle,  96 
Kan.  666,  153  Pac.  543. 

BbUuchuHtts.  Gassett  v.  Glazier, 
163  Maw.  473,  43  N,  E.  193;  Bradley 
V.  Poole,  OS  Mass.  169,  93  Am.  Dec. 
144. 

Hlcblgan.  Hubbard  v.  Oliver,  173 
Mieb.  337,  139  N.  W.  77. 

Mlimesota~  Tarara  v.  Novelty  Elee. 
Mfg.  Co.,  136  Minn.  S16,  161  N.  W. 
409. 

UsaoiirL  Qerardi  t.  Gardner,  255 
Mo.  538,  164  8.  W.  568. 

H«W  Tork.  Moore  v.  Williams,  62 
Hun  55, 16  N.  T,  Supp.  403. 

Pennarlvanla,  McElwee  v.  Chan- 
iller,  198  Pa.  575,  48  Att.  475. 

Wuhlnffton.  Land  is  v.  Winter- 
mute,  40   Wash.   673,   82  Pac.  1000. 

Wlacamm.  See  Sohwab  v.  Esben- 
Bbade,  131  Wis.  513,  139  N.  W.  420. 

Interest  is  properly  allowed  from 
the  date  when  the  defendant  received 
the  money.  Ellsworth  v.  Trinkle,  96 
Kan.  666,  153  Pac.  543. 

In  Tarara  v.  Novelty  Elee.  Mfg.  Co., 


136  Minn,  816,  161  N.  W.  409,  it  \> 
held  that  the  facts  did  not  1 
tha  recovery  of  special  damages  in- 
curred by  the  purchaser  before  the 
discovery  of  the  fraud,  even  though 
auch  damages  might  be  recovered  un- 

One  seeking  to  rescind  a  transac- 
tion whereby  he  exchanged  notes 
given  by  the  defendant  for  stock, 
cannot  deprive  the  defendant  of  the 
right  to  set  up  that  the  interest  pro- 
vided for  In  the  notes  i 
and  if  the  plaintiff 
amoant  of  usurious  interest  mnat  be 
deducted.  Hubbard  v.  Oliver,  173 
Mich.  337,  139  N.  W.  77. 

See  also  !  628,  supra. 

UUnitad  Btates.  Farwell  v.  Colo- 
nial Trust  Co.,  147  Fed.  480;  Merrill 
v.  Florida  Land  &  Improvement  Co., 
60  Fed.  17;  Benton  v.  Ward,  47  Fed. 
253. 

Alabama.  King  v.  Livingston  Mfg. 
Co.,  192  Ala.  269,  68  So.  897;  Spence's 
Adm'r  V.  Whitaker,  3  Port.   297. 

Arkaiuna.  Haldiman  v.  Taft,  102 
Ark.  45,  143  8.  W.  112;  Hunt  v.  Da- 
vis, 98  Ark.  44,  135  8.  W.  458;  Evatt 
V.  Hudson,  97  Ark.  266,  133  8.  W. 
1023. 

OftUfomljt,  Browne  v.  San  Gabriel 
River  Bock  Co.,  22  Cal.  App.  682,  136 
Pac.  542,  544, 

nilnols.  Coolidge  v,  Rhodes,  199 
111.  24,  64  N.  B.  1074,  96  III.  App.  17. 

Eentncky.  Head  v.  Oglesby,  17;" 
Ky.  613,  194  8.  W.  793;  Ligon  v.  Min- 
ton,  125  S.  W.  304;  Prewitt  v.  Trim- 
ble, 92  Ky.  176,  36  Am.  St.  Rep.  5S6, 
17  S.  W.  356. 

Maaackusetts.  Lufkin  v.  Cutting, 
225  Maas,  399.  114  N.  E,  823 ;  Ginn  v. 
Almy,  212  Mass,  4S6,  99  N.  E.  276; 
Stewart  V.  Joyce,  203  Mass.  :171,  91 
N.  E.  535. 
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If  the  defendant  haa  parted  with  the  stock  and  so  is  unable  to 
return  it,  a  court  of  equity  will  retain  juriadiction  for  the  purpose 
of  awarding  damages,"  the  measure  of  damages  under  such  circum- 
stances being  the  same  as  in  actifms  at  law,  at  least  unless  the  defend- 
ant disabled  himself  from  making  the  transfer  by  selling  the  stock 


Mfi-htgftw  KeyeB  v.  Quiun,  154 
Mieh.  668,  118  N.  W.  615. 

HlMOorl.  Sjon  v.  Miller,  236  Mo. 
496,  Ann.  CaB.  1912  D  540,  139  8.  W. 
128;  Oavu  v.  Fonnan,  229  Mo.  27, 
12B  8.  W.  213. 

Now  Toik.  Higgina  v.  Ctoum,  147 
N.  Y.  411,  42  N.  £.  6;  Bchafusa  v. 
BetU,  94  Misc.  463,  1S7  N.  T.  Supp. 
608,  aff'd  175  App.  Div.  893,  160  N. 
T.  Snpp.  1145. 

Vmasji-naiA.  Andrieueu  'a  Ap- 
peal, 123  Pa.  St.  303,  16  Atl.  840. 

TeziB.  Bolton  V.  Pratber,  35  Tex. 
Civ.  App.  295,  ao  S.  W.  666. 

ITUlL  MorriBon  v.  Buow,  26  Utah 
247,  72  Pbc.  924. 

WuhlngtoiL  McFeran  v.  Shoe- 
makar,  73  Wftah.  450,  131  Pac.  1126; 
QiAj  V.  Reevea,  69  Wash.  374,  125 
Pac.  162. 

Wwt  VliglnU.  Jackson  v.  Stoek- 
ert,  75  W.  Va.  482,  89  B.  E.  359,  84 
8.  E.  919;  Morrisey  v.  WillUnw,  74 
W.  Va.  636,  L.  B,  A.  1915  D  792,  82 
S.  E.  509. 

A  suit  in  equity  against  the  vendor 
of  stock  and  against  tlie  corporation 
to  have  the  sale  rescinded,  embracing 
application  (or  the  recovery  of  the 
purchase  price  and  the  release  of  the 
purchaser  from  liability  by  reason  of 
ownership  of  the  stock,  is  more  com- 
plete  and  adequate  than  is  an  action 
at  law  for  damages  against  the  vendor, 
Farwell  v.  Colonial  Trust  Co.,  147  Fed. 
480. 

Such  a  suit  may  be  maintained  after 
the  death  of  the  wrongdoer,  Lufkin 
V.  Cutting,  225  Mass.  599,  114  N.  E. 
S22. 

If  the  seller  is  induced  to  part  with 
his  Btoek  by  fraud,  and  tlie  purchiuer 


has  diasolved  the  eorporatiott  and 
taken  over  the  business  personally, 
equity  will  rescind  the  sale  and  charge 
the  purchaser  as  a  trustee  ex  msle- 
ficio,  holding  him  accountable  for  the 
proceeds  of  the  stock  and  all  profits 
derived  therefrom.  Schafiua  v.  Betta, 
94  N.  T.  Misc.  463,  157  N.  Y.  Supp. 
608,  afl'd  1T5  N.  T.  App.  Div.  893, 160 
N.  T.  Supp.  1145. 

The  right  to  sue  in  equity  for  re- 
scission is  not  assignable.  Byan  t. 
Miller,  236  Mo.  496,  Ann.  Caa.  1912  J> 
540,  139  S.  W.  128. 

Some  courts  hold  that  one  induced 
by  fraud  to  purchase  stock  may  sue 
in  equity  to  cancel  notes  given  for 
the  purchase  price  although  they  are 
past  due  and  are  still  in  the  bands  of  a 
party  to  the  fraud.  Head  v.  Oglesby, 
175  Ky.  613,  194  8.  W.  793. 

The  plaintiff  may  recover  interest 
on  the  money  paid.  Gray  v.  Beeves, 
69  Wash.  374,  125  Pac.  162. 

See  also  i  627,  supra. 

U  Stewart  v.  Joyce,  205  Mass.  371, 
91  N.  £.  555. 

Where  the  contract  is  made  by  an 
agent  for  an  undisclosed  priuoipal, 
and  the  defrauded  seller  elects  to  sue 
the  agent,  if  the  agent  has  only  a  part 
of  the  stock,  he  may  be  decreed  to  re- 
store that  part,  and  if  he  has  other 
stock  of  the  same  corporation  and  of 
the  same  class,  he  may  be  compelled 
to  transfer  a  sofEcient  amount  of  that 
1o  make  up  the  deficiency,  or,  if  he  has 
not  sufficient  stock  to  make  restitu- 
tion, there  may  be  a  money  decree 
against  him  for  the  value  of  the  st«ck 
not  restored.  Poole  v.  Camden,  —  W. 
Va.  — ,  92  8.  E.  454. 
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after  the  snit  was  brought."  And  the  complainant  may  in  the  same 
suit  aeeh  a  reaciseion,  or,  if  that  be  inequitable,  then  to  recover  his 
damages.^ 

Where  a  pnrehaaer  of  stock  conveys  land  in  payment,  and  rescinds 
for  fraud,  he  is  entitled  to  a  reconveyance  of  the  land,  and  may 
obtain,  such  relief  by  a  suit  in  equity.*' 

Pending  suit  for  rescission  brought  by  the  seller,  the  purchaser 
may  be  enjoined  from  disposing  of  the  stock.*' 

§3880. BeBtoration  of  the  BtaATu  quo.   To  entitle  a  purchaser 

of  stock  to  rescind  and  defeat  an  action  for  the  price,  or  recover  what 
he  has  parted  with,  he  must  return,  or  offer  to  return,  the  stock,  if  he 
has  received  the  same,  and  if  it  is  of  any  valued*    But  it  is  nnneces- 


l«  Stewart  V.  Joyee,  205  Mass.  371, 
01  N.  E.  555. 

IB  Campbell  v.  Bashing,  —  Tex.  dv. 
App.  — ,  141  B.  W.  133. 

laArkusBB.  Haldimaji  t.  Tatt,  102 
Ark.  45,  143  B.  W.  112;  Evatt  v.  Hud- 
son, 97  Ark.  265,  133  8.  W.  1023. 

HUnola.  See  Coolidge  v.  Bhodes,  199 
nl.  24,  64  N.  B.  1074,  86  DL  App.  17. 

225  Uaai.  ^99,  114  N.  E.  822. 

ttitSAgta.  Ejeyes  v.  Qainn,  154 
Mich.  66S,  118  N.  W.  615. 

MlimMOta.  Lndowese  v.  AmidoD, 
124  Miim.  2S8,  144  N.  W.  065. 

New  Janey.  Gray  t.  Bobbins  (K. 
J.  Ch.),  11  Atl.  860. 

Wuhlngtoii.  U«Feroii  v.  Shoe- 
maker, 73  Wash,  450,   131  Pac.   1126. 

17  Hoy  V.  Altoona  Midway  Oil  Co., 
136  Fed.  483;  Maine  Produeta  Co.  v. 
Alexander,  115  N.  T.  App.  Div.  112, 
100  N.  T.  Snpp.  711. 

Bat  the  right  of  the  membei  to 
vote  the  atock  and  to  exercise  other 
incidental  rights  of  ownership  will 
not  be  enjoined.  Maine  Produeta  Go. 
V.  Alexander,  115  N.  T.  App.  Div. 
112,  100  N.  T.  Bupp.  711. 

IS  UUtad  Stataa.  Primean  v.  Qran- 
field,  180  Fed.  847. 

Alabamfc  King  v.  LivingBtoa  Mfg. 
Co.,  102  Ala.  269,  68  So.  697. 

(Wlfonila.     Fairehild    v.    Western 


SecnritieB  Corporation,  169  Pac.  363; 
Davis  V.  Bntler,  154  CaL  623,  98  Pac 
1047;  Spreekela  v.  Gorrill,  152  Cal. 
383,  92  Pac.  1011 ;  Bohrbacher  v.  £lee- 
batter,  110  Cal.  260,  51  Pac.  341. 

Indiana.  Barnard  v.  First  Nat. 
Bank  of  Newpoint,  61  Ind.  App.  634, 
HI  N.  E.  451j  Heintz  v.  MueUer,  27 
Ind.  App.  42,  SO  N.  K  414;  Long  v. 
Johnson,  15  Ind.  App.  498,  44  N.  E. 
5S2. 

Iowa.  Stotts  V.  Fairfield,  163  Iowa 
726^  145  N.  W.  61;  Maine  v.  Midland 
Inv.  Co.,  132  Iowa  272,  109  N.  W. 
801. 

EaasaB.  Ellsworth  v.  Trinkle,  96 
Kan.  666,  153  Pac.  543. 

Kentacky.  Ligon  v.  Mintoo,  125 
8.  W.  304. 

MassaclinaettB.  Bassett  v.  Brown, 
105  Mass.  SS8.    . 

Hlcblgan.  Hubbard  v.  Oliver,  173 
Mich.  337,  139  N.  W;  77. 

UlnnMOta.  Tarara  v.  Novelty  £lec. 
Mfg.  Co.,  136  Minn.  216,  161  N.  W. 
409. 

UasotuL  Meinershagen  v.  Taylor, 
169  Mo.  App.  12,  154  S.  W.  886. 

Naw  To^  Francijs  v.  New  York 
&  B.  El.  E.  Co.,  108  N.  T.  93,  15  N.  E. 
192;  Bridge  v.  Penniman,  JOS  N,  T. 
642,  12  N.  B.  19. 

Nortli  Dakota.  Miller  v.  Thompson, 
34  N.  D.  63,  157  N.  W.  677. 
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sary  to  retam  or  tender  the  certificates  where  the  seller  has  retaiDed 
OUaliama.    Oubb  v.  Nelson,  14  Okla.  The  purchaser  is  under  no  obliga- 

296,  78  Pae.  170.  tion  to  return  or  offer  to  return  bonds 

UtalL    Ogden  Valley  Tront  t  Besort      subsequently   purchased  b;  him   from 


Ca.  V.  Lewis,  41  Utah  183,  125  Pae. 
687. 

Compare  Hill  v.  Harrimau,  SS  Tsnu. 
liOO,  32  S.  W.  202. 

Where  he  has  disposed  of  most  ot 
the  stock,  and  so  is  unable  to  ten- 
der it  back,  be  will  be  relegated  to  his 
action  for  damages.  Primeau  v.  Gran- 
field,  180  Fed.  847. 

Purchasers  of  a  controlling  interest 
in  a  corporation  cannot  reacind 
where,  owing  to  their  own  acts  after 
discovery  of  the  fraud,  they  cannot 
restore  the  busineas  conducted  by  the 
corporation  to  the  seller  in  the  con- 
dition in  which  they  received  it.  Mil- 
ler V.  Thompson,  34  N.  D.  63,  157  N. 
W.  677. 

It  is  sufficient  if  the  defrauding 
party  can  be  placed  substantially  in 
the  same  position  which  he  would 
have  occupied  had  the  sale  not  taken 
place.  Spreckels  v.  Gorrill,  152  Cal. 
383,  92  Pae.  1011. 

The  fact  that  the  corporation  has 
consolidated  with  another  corpora- 
tion, and  that  the  plaintiff  has  ex- 
changed his  stock  for  stock  of  the 
consolidated  corporation  does  not  pre- 
t'lude  a  rescission.  A  tender  of  the 
stock  of  the  consolidated  corporation 
is  sufficient.  Oinn  v.  Almy,  212  Mass. 
486,  99  N.  E.  276, 

Where  the  defendant  agrees  ta  a 
consolidation  of  the  corporation,  re- 
sulting in  a  substitution  of  stock  of 
the  consolidated  corporation  for  that 
sold,  and  solicits  the  plaintiff  to  agree 
to  and  participate  in  it,  he  is  not  in 
a  position  to  complain  of  the  plain- 
tiff's inability  to  restore  the  iden- 
tical stock.  Head  v.  Oglesby,  175  Ky. 
613,  194  a.  W.  793. 

Where  he  did  not  receive  the  stock 
there  is  nothing  to  return.  Jones  v. 
Barnes,  107  Miss,  800,  66  So.  212. 


the  corporation,  where  such  purehaE 
was  an  entirely  independent  transac- 
tion in  DO  way  connected  with  the 
purchase  of  the  stock.  Lufkin  v. 
Cutting,  225  Mass-  599,  114  N.  £. 
822. 

One  who  is  induced  to  purchase  an 
option  on  stock  by  false  representa- 
tions is  not  precluded  from  setting 
up  fraud  as  a  defense  to  an  action 
for  a  balance  due  on  the  purchase 
price  by  reason  of  hia  failure  to  ten- 
der back  the  option,  where  the  op- 
tion expired  the  day  after  the  con. 
tract  was  made.  The  rule  requiring 
restoration  does  not  apply  where  the 
subject  of  the  contract  has  ceaaed  to 
exist  or  has  become  worthless.  Bum- 
sey  T.  Bhaw,  212  Pa.  576,  61  Atl. 
1109. 

A  person  who  is  induced  to  pur- 
chase Bto*;k  by  false  representations 
that  the  company  is  incorporated  can- 
not be  held  liable  as  a  partner  for  the 
mismanagement  of  the  company 's 
property  resulting  in  a  depreciation  in 
the  value  of  the  atoek,  and  hence  will 
not  be  denied  the  right  to  reaciml 
and  recover  back  what  he  has  paid  on 
the  theory  that,  because  of  such  de- 
preciation, the  defendant  cannot  be 
placed  in  statu  quo.  Bolton  v.  Pra- 
ther,  35  Tex.  Civ.  App.  295,  80  S.  W. 
666. 

This  rule  does  not  require  the  pur- 
chaser of  a  controlling  interest  in 
the  corporation  to  show  that  all  the 
bills  incurred  in  operating  the  corpo- 
rate business  before  the  discovery  of 
the  fraud  were  paid,  Tarara  v.  Nov- 
elty Elee.  Mfg.  Co.,  136  Minn.  218, 
161  N.  W.  409. 

One  who  is  induced  to  purchase  a 
majority  of  the  stock  of  u  corpora- 
tion by  fraudulent  repiesentaUons  i<i 
not  bound    to   account   to  the   seller 
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them  as  security  for  the  purchase  price,*'  or  where  it  appears  that 
the  seller  would  not  have  accepted  them  and  would  not  have  returned 
the  money  paid  for  them,*"  or  where  the  stock  is  of  no  value," 
And  it  has  been  frequently  held  that,  at  least  in  cases  of  actual 
fraud,  equity  will  not  require  a  restoration  or  offer  thereof  before 
filing  suit,  but  that  it  is  sufficient  if  the  complainant  offers  to  do 
equity  in  his  bill.** 

§3881. Laches  as  a  bar  to  Tesdeaion.     A  person  cannot 

fescind  a  contract  for  the  purchase  or  sale  Jf  stock  for  fraud,  either 

**  Vaw  or  in  equity,  if  he  has  been  guilty  of  laches  or  unreasonable 

delay  either  dn  discovering  the  fraud  or  in  repudiating  the  contract 

*^ter    its  discovery."     And  if  there  are  facts  which  would  put  a 

W  Southern  Loan  t  Trust  Co.  v. 
QlHaendnner,  4  Ala.  App.  523,  5S  Bo. 
737;  EllBworth  v.  Trinkle,  96  Kan. 
066,  153  Pac,  543;  Fawkea  v.  Knapp, 
—  Minn.  — ,  165  N.  W.  230. 

nAlAbam&.  King  v.  Livingston 
Mfg.  Co.,  192  Ala.  269,  68  So.  8fl7. 

UllnoU;  Taft  v.  Myerecoagh,  197 
HI.  600,  64  N.  E.  711,  rav'g  judgment 
92  HI.  App.  S60. 

Indluuk  See  Heintz  v.  Mueller, 
27  Ind.  App.  42,  59  N.  E.  414. 

lom.  StottB  V.  Fairfield,  163  Iowa 
726,  145  N.  W.  61. 

EUBU.  Ellsworth  t.  Trinkle,  96 
Kan.  666,  153  Pac.  543. 

MisBonri.  Qerardi  t.  Gardner,  255 
Mo.   538,  164  8.  W.  568. 

WKing  V.  Livingston  Mfg.  Co.,  192 
AU.  268,  68  So.  897;  Auman  v.  Mc- 
Kibben,  179  111.  App.  425;  Maine  t. 
Midland  Inv.  Co.,  132  Iowa  272,  lOB 
N.  W.  801. 

Contra,  whero  the  stock  is  of  anj 
value.  Fairchild  v.  Western  Securi- 
ties Corporation,  —  Oal.  — ,  169  Pac. 
363. 

■t  United  Statw.  Irrin  v.  Koehler, 
i!30  Fed.  7SS;  Hart  v.  Globe  Ins.  Co., 
113  Fed.  307. 

ArkaiuaB.  Porter  v.  Morris,  199 
S.  W,  108. 

Oftllfoinlft.  Davis  v.  Butler,  154 
Cal,  623,  98  Pac.  1047. 


t-bo  use  of  the  corporate  franchise 
tf    *■       <2<)ndition   of   rescission   for  the 

In,  ^*.>  as  bis  indebtedness  for  «uch 
fi^  -*-^  -there  is  any,  is  to  the  corpora- 
^i  '.^  ilerritt    v.    Ehrman,    116   Ala. 

if  ^^^  So.  514. 
'"  ^u^.^^*'*  P^w^ti"  iB  unable,  through 
1  of  reasonable  diligence, 
.  tender  before  bringing 
r  what  he  has  paid,  as 
^3^^  he  Is  unable  to  find  the  de- 
V^^i^VDt,  he  may  make  tender  in  ths 
petition.  Ellsworth  v.  Trinkle,  96 
i^iu.  a«6,  153  Pac.  543. 

If  the  cireumatances  are  such  that 
the  defrauding  party  should  not  be 
made  to  suffer  the  loss  due  to  a  de- 
preciation at  the  stock,  a  court  of 
equity  may  do  complete  justice  by 
abating  a  part  of  the  consideration. 
Bpreekets  v.  Gorrlll,  152  Cal.  383,  92 
Pac.  1011, 

An  allegation  that  the  parchaaer 
tendered  to  the  seller  and  offered  to 
transfer  to  him  the  stock  is  an  al- 
legation that  he  offered  to  do  every- 
lliing  necessary  to  accomplish  the 
transfer,  including  the  delivery  of  an 
in  dor  Bed  certificate,  if  that  was  nec- 
essary. Davis  V.  Butler,  154  Cal.  623, 
68  Pae.  1047. 
See  also  S  031,  supra. 
M  Campbell  v.  Park,  128  Iowa  181, 
104  N.  W.  799,  101  N.  W.  861. 
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peraoQ  of  ordinary  prudence  upon  inquiry,  the  purchaser  will  be 
charg:ed  with  such  knowledge  as  would  have  been  obtained  upon  such 


OMigU.    Coca-Cola  Bottling  Co.  t.         TlrclnU.    White  v.  Americui  Nat. 
Andeiton,  13  Ga.  App.  772,  80  8.  E.       Life  Ins.  Co.,  115  Ta.   306,  78  S.  £. 


nilnols.    Bnrwa«h  v.  Ballon,  230  BL 

34,  IS  L.  E.  A.  (N.  8.)  409,  82  N.  E. 
355;  Coolidge  v.  Bhodee,  199  HI.  24, 
64  N.  B.  1074,  rev  'g  96  HI  App.  17. 

Indiana.  Heiutz  v.  MaeUer,  27  Ind, 
App.  42,  69  K.  E.  414. 

Iowa.  Farmers '  t  Uerehantg '  State 
Bank  v.  ShatFei-,  147  N.  W.  831;  Stotta 
V.  Pairfleld,  163  Iowa  726,  145  N.  W. 
61;  Hinkley  v.  Sac  Oil  &  Pipe  Line 
Co.,  132  Iffwa  396,  119  Am.  St.  Bep. 
664,  107  N.  W.  629. 

Kentucky,  Head  v.  Oglesby,  175 
Ky.  613,  194  8.  W.  793;  Little  v. 
OwenBboro  Sav.  Bank  ft  Trust  Co.'s 
Beceiver,  150  Ky.  331,  150  8.  W.  334; 
Robertaon  v.  Owensboro  Sav.  Bank  & 
Trnat  Co.,  150  Ky.  50,  149  S.  W.  1144; 
Beid  V.  Owenaboro  Sav.  Bank  t  Trust 
Co.,  141  Ky.  444,  132  8.  W.  1028; 
Ligon  v.  Hinton,  125  B.  W.  304. 

Muyluid.  Latrobe  v.  Dietrich,  114 
Md.  8,  78  Atl.  983. 

ManadmaattB.  Lufkin  v.  Cutting, 
225  UasB.  S99,  114  N.  E.  622. 

UlnuoBOta,  Fawkea  V.  Knapp,  165 
N.  W.  236. 

ttpL      Jones   V.   Barnes,   107 
)0,  66  So.  212. 

Davia  V.  Forman,  229 
Mo.  27,  J29  S.  W.  213;  Dawson  v. 
riinton,  195  Mo.  App.  75,  190  S.  W. 
072;  Bigler  v.  Beid,  1S6  Mo.  App.  Ill, 
171  S.  W.  952;  Meinershageu  v.  Tay- 
lor, 169  Mo.  App.  12,  154  S.  W.  886. 

New  Tork.  Davia  v.  Levering,  163 
App.  Div.  78,  153  N.  T.  Supp.  772. 

KoRli  Dakota.  Miller  v.  Thomp- 
BOn,  34  N.  D.  63,  157  N.  W.  677. 

Oklahoma.  Guss  v.  Nelson,  14  Okla. 
296,  78  Pac  170. 

Sontk  Dakota.  Eeyea  v.  Blue  Bell 
Medicine  Co.,  34  8.  D.  897,  148  N.  W. 
505. 


WaiUngton.  McFeron  v.  Shoe- 
maker, 73  Wash.  460,  131  Pac.  1126; 
Harris  v.  Stewart,  72  Wash.  661,  131 
Pac.  212;  Gray  v.  Beeves,  69  Wash. 
374,  125  Pac.  1B2. 

Wlaconsln.  Cazier  v.  nart,  158  Wia. 
362,  148  N.  W.  860;  Boseuberg  v.  Mc- 
Kinney,  138  Wis.  381,  120  N.  W.  230. 

Uniform  Stock  Transfer  Act,  1 7. 
This  act  is  in  force  in  Louisiana, 
Maryland,  MassBChnsstts,  Michigan, 
New  Jersey,  New  York,  Ohio,  Penn- 
sylvania, Wisconsin  and  Alaska. 

' '  The  one  desiring  to  rescind  is  en- 
titled to  a  reasonable  time  in  which 
to  investigate  the  facts  in  order  to 
determine  whether  a  reacisaion  ehoald 
be  made."  Dawaon  v.  Flinton,  193 
Mo.  App.  75,  190  8.  W.  972.  See  ataa 
to  the  same  effect  Bigler  v.  Beid,  186 
Mo.  App.  Ill,  171  8.  W.  952. 

What  is  a  reasonable  time  depends 
upon,  the  circumstances  of  each  par- 
ticular case,  and  ia  generally  a  quea- 
tion  of  fact.     See: 

Unltad  Stataa.  Irvin  v.  Eoehler, 
230  Fed.  795. 

Callfoinla.  Davis  v.  Butler,  154 
CbI.  623,  98  Pac  1047. 

Indiana,  Heintx  v.  Mneller,  27  Ind. 
App.  42,  59  N.  E.  414. 

Iowa,  Stotta  v.  Fairfield,  163  Iowa 
726,  145  N.  W.  6L 

Mlnnemta,  Fawkea  v,  Enapp,  165 
N.  W.  236. 

Hioaonil.  Dawson  v.  Flinton,  195 
Mo.  App.  75,  190  S.  W.  972. 

Vin^nla.  White  V.  American  NaL 
Life  Ins.  Co.,  115  Va.  305,  78  8.  £. 
582. 

Washington.  McFeron  v.  Shoe- 
maker, 73  Wash.  450,  131  Pas.  1126. 

The  "discovery"  of  the  fraud  re- 
ferred to  means  the  fraud  of  the  par- 
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inquiry.**  But  "ladiea  cannot  be  imputed  to  one  who  was  i^orant 
of  the  facta,  and  for  that  reason  has  failed  to  aasert  his  rights. ' ' " 
"To  bar  relief  a^ust  actnal  fraud,  laches  must  not  only  consist 
of  delay,  but  of  delay  that  has  worked  a  disadvantage  to  the  opposing 
party."" 


ticular  defendant  against  whom  ba 
Bubsequent)^  proceeds  for  a  eaneella- 
tion  or  reaciwion.  So  delay  in  suing 
to  cancel  notea  given  for  stotrk  after 
discovery  of  the  fraod  of  those  who 
were  active  in  inducing  the  purchaae, 
where  the  purchaser  at  that  time  be- 
lieved that  the  holder  of  the  notes 
was  an  innocent  purchaser,  and  did 
not  diacover  that  he  wB«  a  party  to 
the  fraud  until  shortly  before  the  suit 
was  brought  does  not  constitute 
Uches.  Head  v.  Oglesby,  175  Ky. 
613,  194  S.  W.  793. 

The  rule  that  the  doctrine  of  laches 
is  peculiarly  applicable  where  min- 
ing property  is  involved  doea  not  ap- 
ply to  a  sale  of  mining  stock  be- 
tween Individuala.  Gray  v.  Beeves, 
69  Wash.  374,  125  Pac.  162. 

The  defense  of  laches  may  be  taken 
advantage  of  by  demurrer  where  it 
appears  upon  the  face  of  the  bill. 
CooUdge  V.  Bhodes,  199  lU.  24,  64  N. 
E-  1074,  xev'g  96  111.  App.  17. 

See  also  f  634,  enpra. 

HUMtad  Statas.  Irvin  v.  Eoehler, 
230  Fed.  795;  Hart  v.  Qlobe  Ins.  Co., 
113  Fed.  307. 

ZOlnalK.  Coolidge  v.  Bhodes,  190  HI. 
24,  64  N.  E.  1074,  rev 'g  06  lU.  App.  17. 

Iowa.  Hinliley  v.  8ae  Oil  &  Pipe 
Line  Co.,  132  Iowa  396,  119  Am.  St. 
Eep.  564,  107  K.  W.  629. 

Ulsaotnl  See  Davis  v.  Fonnaa,  229 
Mo.  27,  129  S.  W.  213. 

WlacoiUdn.  Casier  v.  Hart,  15S  Wis. 
362,  148  N.  W.  S60. 

Laches  cannot  be  set  up  in  a  suit 
to  rescind  a  contract  for  the  purchase 
of  stock  alleged  to  have  been  induced 
under  the  fabe  representation  that 
the  stock  wa«  full  paid  where  it  pur- 

6559 


ported  to  be  full  paid  and  the  cor- 
poration has  paid  dividends  thereon, 
since  there  is  nothing  in  snch  case  to 
lead  the  purchaser  to  think  that  the 
stock  is  otherwise  than  full  paid. 
CooUdge  V.  Bhodes,  190  HI.  24,  64  N. 
E.  1074,  rev'g  96  DL  App.  17. 

A  purchaser  of  atock  is  not  under 
obligation  to  investigate  the  question 
of  compliance  with  incorporation  stat- 
utes where  the  faet  of  incorporation 
has  not  been  questioned,  the  business 
of  the  corporation  has  been  duly  con- 
ducted through  the  directors,  the  pur- 
chasers were  told  that  the  company 
waa  duly  incorporated,  and  relying 
thereon  received  certificates  as  from 
a  duly  organized  corporation.  Bol- 
ton V.  Prather,  35  Tex.  Civ.  App.  295, 
SO  S.  W.  666. 

at  Coolidge  V.  Bhodes,  199  HL  24,  64 
N.  E.  1074,  rev  'g  96  IlL  App.  17 ;  Jones 
V.  Barnes,  107  Mias.  SOO,  66  So.  212. 

Laches  does  not.  begin  to  run  until 
the  discovery  of  the  fraud.  Stotts  v. 
Fairfield,  163  Iowa  726,  145  N.  W.  61. 

In  Landis  v.  Wintermnte,  40  Wash. 
673,  82  Pae.  1000,  the  right  to  rescind 
was  held  not  to  have  been  lost,  where 
her  suspicions  were  allayed  by  exam- 
ining the  stock  certificates,  and  by 
other  matters. 

M  George  v.  Ford,  38  App.  Cas.  (D. 
C.)  316.  See  also  to  the  same  effect 
Lufkin  V.  Cutting,  225  Mass.  599,  114 
N.  B.  822;  White  v.  American  Nat. 
Life  Ins.  Co.,  115  Va.  305,  78  B.  B. 
582;  Gray  v.  Beeves,  69  Wash.  374, 
125  Pac.  162. 

Whether  delay  in  tendering  back 
the  stock  prejudiced  the  seller  may 
be  considered  in  determining  whether 
the  tender  was  made  within  a  reason- 
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Delay  will  not  bar  relief  where  it  is  the  result  of  a  reasonable 
expectation  that  the  fraud  will  be  remedied." 

§3882.  —  — Rgtjflcatiwi  or  waiver  aa  a  bar  to  rcBCJagJon.  Aeon- 
tract  for  the  purchase  or  sale  of  stock  brought  about  by  fraud  is  not 
void,  but  is  merely  voidaMe  at  the  election  of  the  defrauded  party." 
He  may  rescind  it,  as  we  have  seen*  provided  he  acts  promptly  on 
discovery  of  the  fraud,"  but  he  may  also  aflBrm  or  ratify  it."  He 
has  but  one  election,  which,  when  once  made,  cannot  be  recalled,** 
and  if,  with  full  knowledge  of  the  facts,  he  electa  to  aflBrm  the  con- 
tract, he  cannot  thereafter  shift  his  position  and  seek  to  rescind  it.** 
Nor  can  he  "repudiate  the  contract  in  part  and  affirm  it  in  part. 
If  he  elects  to  take  the  benefit,  he  must  also  bear  the  burden."  ** 

A  purchaser  of  stock  who,  with'  knowledge  of  the  fraud,  elects  to 
receive  the  benefits  of  the  contract,"  or  who  uses  the  stock  as  his,** 


able  time,  although  it  is  not  coneln- 
aive.  StottB  v.  Fairfield,  163  Iowa 
726,  145  H.  W.  61. 

>T  White  V.  American  Nat.  Life 
Ing.  Co.,  115  Ta.  305,  78  8.  E.  582. 

B*  Hooker  v.  Midland  Steel  Co.,  215 
111.  444,  106  Am.  St.  Rep.  170,  74  N. 
£.  445;  Oanae  v.  Commonwealth  Trust 
Co.,  44  N.  y.  MUo.  46,  S9  N.  T.  Supp. 
723,  judgment  rev'd  on  other  grounds 
100  N.  T.  App.  mv.  427,  81  N.  T. 
Snpp.  847. 

See  also  {  630,  supra. 

xa  See  §  3879,  BUpra. 

U  See  3  3831,  supra. 

>l  See  following  notes.  See  also 
I  S33,  supra. 

Uniform  Stock  Transfer  Act,  §  7. 
This  act  la  in  force  in  LcniisianB, 
Maryland,  MassachueettB,  Michigan, 
New  Jersey,  New  York,  Ohio,  Penn- 
sylvania, Wisconsin   and   Alaska. 

M  Bigler  v.  Raid,  188  Mo.  App.  Ill, 
171  8.  W.  952. 

U  Chicsgo  Trust  &  Savings  Bank 
V.  Ball,  208  HI.  258,  70  N.  E.  305, 
rev'g  108  111.  App.  321;  Anderson  v. 
Chicago  Trust  t  Savings  Bank,  195 
HI.  341,  63  N.  E.  203,  aff'g  93  HI. 
App.  347;  Tolman  v.  Coleman,  104 
ni.  App.  70. 

6560 


This  is  true  although  the  corpora- 
tion was  organized  by  its  promoter 
for  an  nnlawful  and  fraudulent  pur- 
pose, where  its  object,  as  expressed  in 
its  charter,  is  a  lawful  one,  and  neitber 
its  charter  nor  its  certificates  of  stock 
are  void.  Anderson  v.  Chieago  Trust 
&  Savings  Bank,  195  111.  341,  63  N.  E. 
203,  aff'g  93  III.  App.  347. 

M  Church  v.  CitiMna'  St.  B.  Co.,  78 
Fed.  526. 

But  where  a  deed  made  to  two  per- 
sona jointly  represents  separate  con- 
tracts made  with  each  for  separate 
and  distinct  considerati<nis,  and  the 
grantor  was  induced  to  enter  into  one 
of  such  contracts,  which  was  for  the 
purchase  of  stock,  by  false  representa- 
tions, it  may  be  canceled  aa  to  that 
grantee  alone.  Haldiman  v.  Taft,  102 
Ark.  45,  143  8.  W.  112. 

SB  Rosenberg  v.  HcKinney,  138  Wis. 
381,  120  N.  W.  230. 

WLatrobe  v.  Dietrich,  114  Md.  8, 
78  Atl.  983;  Meinershagen  v.  Taylor, 
169  Mo.  App.  12,  154  8.  W.  886;  Dass- 
ler  V.  Bowa,  91  Neb.  637,  138  N.  W. 
846;  Fremont  Carriage  Mfg.  Co.  v. 
Thomsen,  65  Nob.  370,  91  N.  W.  376. 
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or  who  by  his  acts,  reco^izes  the  cootract  as  bein^f  in  existence,*' 
thereby  affiirms  the  contract,  and  cannot  subsequently  rescind  it.  So 
a  purchaser  of  stock  who,  with  knowledge  of  the  fraud,  acts  as  a 
stockholder  by  attending  meetings,  receiving  dividends,  or  other- 
,  wise,"'  or  who  brings  a  suit  in  which  he  seeks  relief  on  the  basis  of 
his  ownership  of  the  stock,'*  or  renews  notes  given  for  the  purchase 
price  of  the  stock,*"  or  refuses  the  offer  of  the  seller  to  repurchase 
it,*^  loses  his  right  to  rescind.  And  the  same  is  true  of  purchasers 
of  a  majority  of  the  stock  of  a  corporation  who  continue  to  carry 


SVLigon  V.  KlintOD  (E7.),  125  S. 
W.  304;  U'einerBbagen  v.  Taylor,  169 
Mo.  App.  12,  154  8.  W.  886. 

The  fact  that  the  defrauded  party 
subsequently  purchases  bonds  of  the 
corporation,  issued  for  the  purpose  of 
[•aying  the  indebtedness  of  the  com- 
panj,  to  secoie  the  stockholders,  and 
to  furnish  funds  to  carry  on  the  busi- 
ness, is  not  a  ratiflcstion  of  the  con- 
tract. Lufkin  Y.  Cutting,  225  Mass. 
599,  114  N.  E.  822. 

iSOollfonda.  Marten  v.  Paul  O. 
Bums  Wine  Co.,  B9  Cal.  355,  33  Poc. 
1107. 

riorldft.  Florida  Cigar  L  Tobacco 
Co.  V.  Baker  k  Holmes  Co.,  62  fla. 
487,  57  So.  174. 

EentnckT.  Anderson  t.  Black,  17 
K7.  L.  Rep.  732,  32  B.  W.  468. 

Huylaod.  Byrd  v.  Bautmau,  85 
Md.  414,  36  AtL  1099. 

MlcUgan.  McEacheran  v.  Western 
Transportation  ft  Coal  Co.,  97  Mich. 
479,  56  N.  W.  860;  Maited  v.  Fowler, 
94  Mich.  106,  53  N.  W.  921. 

Paniurlvanla.  Jessop  v.  Ivory,  15S 
Pa.  St.  71,  27  Atl.  840;  Andriesaen'a 
Appeal,  123  Pa.  St.  303,  16  Atl.  840. 

Virginia.  Weisiger  v.  Bichmond  Ice 
Mach.  Co.,  90  Va.  795,  20  8.  E.  361. 

Where  be  suggests  that  be  be  elect- 
ed a  director,  receives  dividends,  and 
insists  upon  his  right  to  subscribe  for 
hie  pro  rata  share  of  a  new  issue  of 
stock.  Davis  v.  Levering,  168  N.  T. 
App.  Div.  78,  153  N.  Y.  Supp.  772. 

A  purchaser  cauntrt  rescind   where, 


after  discovering  the  fraud,  he  treats 
the  stock  as  his  own,  accepts  the 
benefits  thereof,  acts  as  a  director  and 
actively  participates  in  tranaactiug 
tlie  business  of  the  corporation,  and 
contracts  to  sell  a  part  of  tbe  stock. 
Dassler  v.  Bowe,  91  Neb.  637,  136  N. 
W.  846. 

Whether  one  who  was  induced  to 
purchase  stcrck  by  representations  that 
tbe  seller  had  arranged  with  the  other 
stcckboldere  and  directors  that  he 
should  be  made  a  director  and  given 
a  corporate  office  at  a  stated  salary 
waived  his  right  to  rescind  by  nttend- 
ing  stockholders'  and  directors'  meet- 
ings and  temporarily  accepting  an- 
other position  with  tbe  COTporation  at 
a  less  salary,  while  protesting  that 
the  seller  had  not  carried  out  his 
agreement,  was  held  to  be  a  question 
for  the  jury  in  Schwab  v.  Esbensbade, 
151  Wifl.  513,  139  N.  W,  420. 

se  Chicago  Trust  &  Savings  Bank 
V.  Ball,  20s  111.  236,  70  N.  E.  306, 
rev'g  108  111.  App.  321;  Anderson  v. 
Chicago  Trust  &  Savings  Bank,  195 
111.  341,  63  N.  E.  203,  aff 'g  93  III.  App. 
347 ;  Tolman  v.  Coleman,  lOi  HI.  App. 
70. 

40  Elliott  v.  Brady.  192  N.  Y.  221, 
18  L.  B.  A.  {N.  8.)  600,  127  Am.  8t. 
Hep.  898,  85  N.  E.  69,  aff'g  118  N.  Y. 
App.  Div.  208,  103  N.  Y.  Supp.  156. 

41Stalnaker  v,  Janes,  68  W.  Va. 
176,  69  8.  E.  651.  See  also  Hooker  v. 
Midland  Steel  Co.,  215  III.  444,  106 
Am.  St,  Bep.  170,  74  N.  E.  445. 
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on  the  corporate  business  for  more  than  a  year  after  discovery  of  the 
fraud.** 

Where  the  purchaser  makes  a  tender  of  the  stock  to  the  bayer, 
he  does  not  lose  his  right  to  rescind  by  subsequent  acts  with  respect 
to  the  stock  which  are  reasonably  necessary  to  protect  his  interests.**. 
So  it  has  been  held  that  his  acts  in  subsequently  attending  a  stock- 
holders' meeting  and  voting  his  stock  does  not  amount  to  a  waiver 
of  his  right  to  rescind,  or  estop  him  from  asserting  it  under  such 
circumstances.**  And  it  has  also  been  held  that  where  a  previous 
tender  of  the  stock  and  dividends  previously  collected  by  him  has 
been  refused,  he  is  justified  in  collecting  dividends  declared  after 
the  institution  of  his  suit  to  rescind  and  holding  them  at  the  disposal 
of  the  court,  and  that  by  so  doing  he  is  not  estopped  to  prosecute 
such  BuiL** 

Pull  knowledge  of  the  facts  is  always  essential  to  a  waiver*"  or 
a  ratification  of  the  contract.*' 

§3883.  ^Action  tor  deceit — In  genoraL  Instead  of  rescinding 
the  contract  the  defrauded  party  may  affirm  it  and  maintain  an 
action  of  deceit  to  recover  the  damages  sustained  by  reason  of  the 
fraud.*"    In  some  jurisdictions  the  measure  of  damages  in  such  an 


MHiller  v.  Thompson,  31  N.  D. 
63,  JS7  N.  W.  67T. 

4SLandie  v.  WintenDiito,  40  Wuh. 
673,  82  Pac.  1000. 

MLandiB  v.  Wintermate,  40  Wuh. 
673,  82  Pac.  1000. 

tf  Dbtib  v.  Fonnan,  229  Mo.  27,  120 
S.  W.  213. 

48  White  T,  American  Nat,  Life  Im. 
Co.,  115  Va.  305,  78  8.  E.  582. 

One  who  is  induced  to  purcbue 
atoei:  in  a  bank  by  falae  and  frandu- 
lent  representations  bb  to  ita  condi- 
tion does  not  lose  his  right  to  rescind 
bj  being  afterwards  elected  and  act- 
ing as  cashier,  where  he  rescinds  as 
foon  as  he  learns  the  condition  of  the 
'  bank.  National  Bank  of  Dakota  v. 
Taylor,  5  S.  D.  99,  58  N.  W.  297. 

47  SontherQ  Loan  te  Trust  Co.  t. 
Gissendaner,  4  Ala.  App.  523,  58  So. 
7:j7;  Ginn  v.  Alm^,  212  Mass.  486,  99 
N.  E.  276;  Jones  v.  Barnes,  107  Miss. 
EOO,  66  So;  212. 


MlhUtad  &tatM.  Cheney  t.  Dick- 
inson, 172  Fed.  109,  28  L.  B.  A.  (N. 
8.)  359. 

District  of  Oolumbla.  George  v. 
Ford,  36  App.  Gas.  315. 

TniUME,  Nysewander  v.  Lowman, 
124  Ind.  584,  24  N.  E.  355;  Ohtwine 
T.  Pfaffman,  52  Ind.  App.  857,  100 
N.  B.  777. 

Iowa.  McKaj  v.  McCarthy,  146 
Iowa  546,  34  L.  B.  A.  (N.  8.)  911, 123 
N.  W.  755;  Campbell  v.  Park,  128 
Iowa  181,  104  N.  W.  799,  101  N.  W. 
861. 

Eaosaa.  Freeman  v.  Trickett,  6 
Kan.  App.  83,  49  Pac.  672. 

Esntnckr.  Ligon  v.  Minton  (Kj.  L. 
Hep.),  125-8.  W.  304. 

MaSBaclniBVtts.  Oinn  v.  Almj,  212 
Mass.  486,  99  N.  E.  276. 

HlsBourl.  Hyan  v.  Miller,  236  Mo. 
496,  Ann.  Cas.  1912  D  540,  139  8.  W. 
128;  Meinershagen  t.  Tajlor,  169  Mo. 
App.  12,  154  e.  W.  886. 
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action  is  the  difference  between  the  actual  value  of  the  stock  and 
what  it  would  have  been  worth  if  the  representations  had  been  true," 
while  in  others  it  is  the  difference  between  the  actual  value  of  the 
stock  at  the  time  of  the  sale  and  the  price  paid  or  received  for  it.** 


H«ir  ToA.  TowDBend  v.  Felt- 
houaen,  150  N.  Y.  618,  51  N.  E.  279, 
sff'K  90  Bun  69,  35  N.  T.  Supp.  53S; 
Konntze  v.  Eetinedy,  147  N.  T.  124, 
29  L.  B.  A.  360,  49  Am.  St.  Bep.  651, 
41   N.  E.  414. 

Bhoda  iBland.  Handy  v.  Waldroti, 
18  E.  L  567,  49  Am.  Bt.  Eep.  7B4, 
29  AU.  143. 

Utah.  Morrison  v.  Snow,  26  Utah 
247,  72  Pae.  924. 

Wlsconaln.  Bosenbe^  v.  UcEin- 
ney,  138  Wis.  381,  120  N.  W.  230; 
Barndt  v.  Frederiek,  78  Wia.  1,  11  L. 
H.  A.  199,  47  N.  W.  6. 

lingjia,^  Deny  v.  Pe«k,  14  App. 
CaB.  337. 

» IndiMH.  NTsewander  v.  Low- 
man,  124  Ind.  584,  24  N.  £.  355. 

Iowa.  Campbell  t.  Park,  128  Iowa 
181,  104  N.  W.  7B9,  101  N.  W.  881. 

KcntDckf.  Brake  v.  Holbrook,  28 
Ky.  L.  Eep.  1319,  B2  8.  W.  297,  23  Ky. 
L.  Bep.  1489,  78  S.  W.  158,  23  Ky.  L, 
Bep.  1941,  66  S.  W.  5J2;  Exchange 
Bank  of  Kentucky  v.  Oaitskill,  IS  Ey. 
L.  Eep.  532,  37  8.  W.  160.  See  al«D 
Long  V.  Douthitt,  142  Ky,  427,  134 
8.  W.  453.  But  see  Ligon  v.  Uinton 
(Ky.  L.  Sep.),  125  8.  W.  304. 

MaMachuBAtts.  Ginn  v.  Almy,  212 
Maw.  486,  99  N.  E.  276.  But  in  Stew- 
art V.  Joyce,  205  Mbbb.  371,  91  N. 
E.  555,  it  wa«  held  that  one  indneed 
to  sell  hU  Btock  by  falBe  representa- 
tions was  entitled  to  recover  the  dif- 
ference between  its  market  valne  at 
the  date  of  the  sale  and  the  price 
paid  for  it,  with  interest. 

mcUcW.  Steele  v.  Kellogg,  163 
Mich.  132,  128  N.  W.  403. 

HlnasaoW.  Doran  v.  Eaton,  40 
Minn.  35,  41  N.  W.  244. 

HtnooiL  Byan  v.  Miller,  236  Mo. 
49S,  Ann.  Caa.  1912  D  540,  139  B.  W. 


128;  Fisher  v.  Seiti,  172  Ho.  App. 
162,  157  S.  W.  883. 

Tozaa.  Beed  v.  Holloway,  ^-  Tex. 
Civ.  App.  — ,  127  8.  W.  1189. 

Where  a  person  is  induced  to  pur- 
chase half  of  the  stock  of  a  corpora- 
tion by  false  representatioiiB  that  it 
is  not  indebted  on  any  promise  ory 
notes,  the  meaaure  of  damages  is  the 
amount  of  the  depreciated  valne  of 
the  stock  resulting  from  the  existence 
of  the  indebtedness,  which  is  one-half 
of  the  amount  of  such  indebtedness. 
Mills  V.  Knndson,  54  Wash.  614,  103 
Pae.  1123. 

Where  the  seller  represents  that  the 
Stock  is  treasury  stock  when  in  fact 
it  belongs  to  him  individually,  the 
measure  of  damages  Ib  the  difference 
in  the  valae  of  the  two.  If  this  dif- 
ference is  not  shown,  there  can  be 
no  recovery,  Fisher  v.  Selti,  172  Mo. 
App.  162,  157  S.  W.  883. 

The  fact  that  the  purchaser  aeta- 
ally  got  hiB  money's  worth  is  Imma- 
terial, and  evidence  as  to  the  in- 
trinsic value  of  the  stock  is  irrelevant 
and  improper.  Drake  v.  Holbrook,  28 
Ky.  L.  Bep.  1319,  92  8.  W.  297,  26  Ky. 
L.  Bep.  1489,  78  8.  W.  158,  23  Ky.  L. 
Bep.  1941,  66  8.  W.  512. 

The  plaintiff  is  entitled  to  interest. 
Steele  v.  Kellogg,  163  Hich.  132,  128 
N.  W.  403. 

MUUted  StatM.  Smith  v.  Bolles, 
132  U.  8.  125,  33  L.  Ed.  279;  Cheney 
V.  Dickinson,  172  Fed.  109,  28  L.  B. 
A.  (N.  S.)  359;  Stratton's  Independ- 
ence, Ltd.  v.  Dines,  135  Fed.  449, 
rfff'g  126  Fed.  968. 

ArkauMA  McDonongh  v.  Williams, 
77  Ark.  261,  8  L.  B.  A.  (N.  8.)  452, 
7   Ann.  Cas.  276,  92  8.  W.  783. 

Oallfontla.  Neher  v.  Hansen,  12 
Cal.  App.  370, 107  Fae.  565. 
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The  law  of  the  state  where  the  contract  was  made  governs  in  this 
regard," 

Profits  made  by  the  guilty  party  may  be  recovered  in  equity,  where 
an  accounting  is  necessary  to  determine  them  and  the  parties  stood  in 
confidential  relations.'* 


§3881. Waiver;  limitatioDfl.    The  right  to  recover  damages 

may  be  waived  by  acts  evidencing  an  intention  to  condone  the 
fraud."  So  performance  of  an  executory  contract  after  discovery 
of  the  fraud  bars  the  right  to  sue  for  damages,  since  it  is  equivalent 
to  mailing  a  new  contract."  But  the  fact  that  a  purchaser  acts  as 
a  stockholder  or  otherwise  exercises  acts  of  ownership  over  the  stock 
after  discovery  of  the  fraud  will  not  have  that  effect,"  since  bringing 


BtUnnx^.  Willi&ins  v.  Belt^  9 
Boyee  554,  101  Atl.  905. 

^r-""'  8tew&rt  V.  Smith,  72  Kan. 
77,  82  Pftc.  482;  Stfewart  v.  Harris, 
69  Kan.  40S,  66  L.  B.  A.  261,  lOS  Am. 
St.  Eep.  178,  2  Ann.  Gae.  873,  77  Pac. 
277. 

Orogoo.  Zobrist  V.  Estea,  65  Ore. 
573,  133  Pac.  644. 

Pwrn^lTanU.  Curtis  v.  Buzard, 
254  Pa.  6],  98  Atl.  777;  HigK  v.  Bar- 
ret, 148  Pa.  St.  261,  23  Atl,  1004. 

One  who  is  induced  by  fraud  to  sell 
his  stock  for  less  than  its  market 
value  may  recover  the  difference  be- 
tween whnt  ho  received  for  it  and 
what  he  could  have  sold  it  (or.  Wea- 
ver V.  Cone,  174  Pa.  St.  104,  34  Atl. 
551. 

If  that  which  plaintiff  received  is 
equal  ia  value  to  nhat  he  paid,  he 
has  sustained  no  injury  by  the  traoS' 
action,  StrattoD  'b  iDdependenee,  Ltd. 
V.  Dines,  135  Ted.  449,  aff'g  126  Fed. 

9as. 

If  the  stock  is  worth  no  more  than 
the  priee  received  for  it,  the  seller  is 
uot  damaged  though  he  was  induced 
to  make  the  sale  by  fraud.  McDon- 
ough  V.  Vfilliams,  77  Ark.  261,  8  L. 
R.  A.  (N.  S.)  452,  7  Ann.  Caa.  276, 
B:  8.  W.  783. 

If  the  fltock  has  no  market  value, 
the   eourt  will  look  to  the  pecuniary 


condition  of  the  company  to  ascertain 
its  true  value.  Neher  v.  Hansen,  12 
Cil.   App.   370,  107  Pac.   565. 

Where  certain  assets  were  charged 
DfF  the  books  of  a  bank  long  prior  to 
the  year  1900,  but  later  they  were 
sold  and  from  the  proceeds  thereof 
dividends  were  declared  in  the  years 
of  1902  and  1903,  it  was  held  that  it 
did  not  necessarily  follow  that  the 
value  of  these  dividends  attached  to 
the  stock  in  1900  as  determining  the 
value  of  the  stock  in  1900.  Stewart 
v.  Smith,  72  Kan.  77,  82  Pac  482. 

See   also   i  629,  supra. 

MWiliiamB  v.  Beltz,  8  Boyce  (Del.) 
554,  101  Atl.  905. 

UPrimeau  v.  Granfleld,  180  Fed. 
847;  George  v.  Pord,  36  App.  Cas.  {D. 
C.)  315. 

MOhlwine  v.  PfafEman,  62  lod. 
App.  357, 100  N.  E.  777;  Potts  v.  Lam- 
bie,  138  N.  T.  App.  Div.  144,  122  N.  Y. 
Supp.  935;  Kennedy  v.  Bender,  104 
Tex.  149,  135  S-  W.  524. 

MMcDonough  v,  Williams,  77  Ark. 
261,  8  L.  B.  A.  (N.  S.)  452,  7  Ann. 
Cas.  276,  92  S.  W.  783;  Beed  v.  Hollo- 
way,  —  Tei.  Civ.  App.  — ,  127  S.  W. 
1189. 

»Mazted  V.  Fowler,  94  Mich.  106, 
•53  N.  W.  921;  Kennedy  v.  Bender,  lOJ 
Tox.  149,  135  S.  W.  524. 

A  sale  or  pledge  of  the  stock  after 
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aa  action  for  damages  involves  an  election  to  abide  by  the  con- 
tract.**  And  especially  is  this  true  where  the  stock  was  purchased 
from  third  persons  and  not  from  the  corporation."  It  is  not  neces- 
sary to  return  or  offer  to  return  the  stock  in  order  to  maintain  an 
action  for  damages,^  and  its  retention  will  not  bar  such  an  action.^ 
Nor  will  an  express  waiver  of  the  fraud  and  an  explicit  ratification 
of  the  contract  have  that  effect,  unless  it  is  of  such  a  character  as  to 
imply  a  release  from  the  consequences  of  the  fraud."  An  aeeord  and 
satisfaction  agreement  whereby  the  parties  to  a  sale  of  stock  purport 
to  cancel  all  previous  agreements  between  them,  and  to  acknowledge 
full  satisfaction  of  all  claims  and  demands  against  each  other,  does 
not  bar  the  purchaser's  right  of  action  for  damages  for  fraud  in- 
ducing the  sale,  where  he  did  not  know  of  the  fraud  when  the  agree- 
ment was  entered  into." 

In   most  jurisdictions  the  statute  of  limitations  does  not  begin 
to  run  against  the  right  of  action  for  damages  until  the  discovery  of 


discovering   tbe   fraud   will   not  bar      ci^e  of  his  rightg  as  a,  Btockholdsr  do 


each  an  aetion.  HcKay  v.  McCarthy, 
146  Iowa  546,  34  L.  B.  A.  (N.  8.)  911, 
123  N.  W.  755;  Gaylord  v.  Brown,  138 
N.  T.  App.  Div.  343,  112  N.  T.  Supp. 
748,  128  N.  T.  App.  Div.  340,  112 
N.  Y.  Supp.  745. 

An  allegation  that  the  seller  is  will- 
ing to  credit  the  purchaser  with  the 
amount  paid  for  the  stock  on  a  debt 
owt>d  bj  the  latter  to  the  former  is 
uo  defense  to  an  action  for  deceit. 
Gaylord  v.  Brown,  12S  N.  T.  App. 
Div.  343,  112  N.  Y.  Supp.  748. 

That  the  purchaser,  after  discover- 
ing the  falsity  of  representations  as  to 
the  condition  of  the  company  takes 
steps  to  hold  np  its  credit,  and  en- 
deavors to  save  it  from  complete  ruin, 
doe*  not  bar  such  an  action.  Ligon  v, 
Uinton  (Ey.  L.  Bep.),  125  8.  W. 
304. 

H  Ligon  V.  Mintou  (Ky.  L.  Sep.), 
125  a.  W.  304. 

The  rule  requiring  prompt  disaffirm- 
aneo  of  the  contract  has  no  applica- 
tion. Potta  V.  Lambie,  138  N,  Y.  App. 
Div.  144,  122  N.  y.  Supp.  93S. 

B7  Under  such  cireumstanecs  acta 
done  by  the  purchaser  in  the  exer- 


uot  afFect  hie  claim  for  damages 
against  the  seller,  unless  it  is  shown 
that  he  thereby  intended  to  waive 
his  right  of  action.  Ecnaedy  v.  Ben- 
der, 104  Tei.  148,  135  S.  W.  524. 

M  Campbell  v.  Park,  128  Iowa  181, 
104  N.  W.  799,  101  N.  W.  861. 

Tender  of  the  amount  received  is 
not  a  necessary  condition  precedent 
to  an  action  by  a  stockholder  to  com. 
pel  one  who,  by  false  representations 
and  in  breach  of  trust,  has  acquired 
the  plaintiff's  stock,  to  account  for  the 
true  value  of  the  same.  Black  v.  Simp- 
sou,  94  S.  C.  312,  46  L.  B.  A.  (N.  S.) 
137,  77  S.  E.  1023. 

MOhlwine  v.  Pfaffman,  52  Ind.  App. 
357,  100  N.  E,  777. 

The  mere  fact  of  affirming  or  ratify- 
ing the  contract  by  deciding  to  retain 
its  fruits  is  not  a  waiver  of  the  cause 
of  action  for  damages.  Potts  v. 
Lambie,  138  N.  Y.  App.  Div,  144,  123 
N.  Y.  Supp.  935. 

MOhlwine  v.  Pfaffman,  52  lud.  App. 
357,  100  N.  E.  777. 

81  Beaver  v.  Snider,  21  Colo.  App. 
431,  122  Pac.  402. 
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the  fraud ;  "■  or  until  the  defrauded  party  has  notice  of  facts  suffi- 
cient to  pnt  him  on  inquiry.**  In  some  states,  however,  it  is  held 
that  the  statute  begins  to  run  when  the  transaction  is  consnmmated 
rather  than  when  the  fraud  is  discovered,**  unless  the  existence  of  the 
cause  of  action  is  fraudulently  concealed.**  Statements  designed  to 
dissuade  the  defrauded  party  from  beginning  an  action,  and  not 
designed  to  induce  its  postponement  merely,  will  not,  in  the  absence 
of  fraud,  estop  the  party  making  them  from  availing  himself  of  the 
plea  of  the  statute  in  the  event  of  the  subsequent  prosecution  of  such 
action.**  Nor  will  a  promise  by  the  defendant  to  see  that  the  de- 
frauded party  will  get  his  money  back  if  the  suit  is  not  brought.*' 

§3885.  OcmstmeUon  of  contract  in  general  As  in  .other  cases, 
the  intent  of  the  parties  as  espreased  in  the  words  used  governs  in 
construing  a  written  contract  for  the  sale  of  stock.**     A  contempo- 


<a  Horner  v.  Perry,  112  Fed.  906; 
Smitb  T.  Martin,  135  Cal.  247,  67  Pac. 
779;  Oilliea  v.  Linicott,  98  Eaa.  7S, 
167  Pac.  423. . 

M  Smith  V.  Martin,  135  Cal.  247,  67 
Pae.  779;  Coffin  v.  Barber,  115  N.  Y. 
App.  Div.   713,   101   N.  T.  8upp.   147. 

The  defendant  cannot  escape  lia- 
bility on  the  ground  of  delay  in  dis- 
covering the  fraud  where  it  was  due 
to  the  fact  that  he  lulled  the  plaintiff 
into  «leep.  Horner  v.  Perry,  112  Fed. 
806. 

M  McKay  v.  McCarthy,  146  Iowa 
546,  34  L.  B.  A.  (N.  8.)  911,  123  N. 
W.  735. 

The  Iowa  statute  providing  that,  in 
actions  for  relief  on  the  groand  <7f 
fraud,  the  cause  of  action  shall  not  be 
deemed  to  have  accrued  until  the 
fraud  shall  have  been  discovered  by 
the  party  aggrieved,  ia  held  to  apply 
to  equitable  actions  only,  and  not  to 
actions  fer  deceit.  McKay  v.  Mc- 
Carthy, 146  Iowa  546,  34  L.  B.  A.  (N. 
8.)  911,  133  N.  W.  755. 

fi  If  the  defendant  fraudulently 
conceals  from  the  plaintiff  the  ex- 
istence of  the  cause  of  action,  the 
statute  does  not  begin  to  run  until 
the    fraud    is    discovered    or    might 


have  been  discovered  by  the  e 
of  reasonable  diligence.  Qamet  v. 
Haas,  105  Iowa  565,  146  N.  W.  465. 
See  also  McKay  v.  McCarthy,  146 
Iowa  646,  34  L.  B.  A.  (N.  a)  911,  123 
K.  W.  755. 

SBMeKay  v.  McCarthy,  146  Iowa 
546,  34  L.  B.  A.  (N.  8.)  911,  123  N. 
W.  755. 

"McKay  v.  McCarthy,  146  Iowa 
546,  34  L.  B.  A.  (N.  S.)  811,  123  N. 
W.  755. 

» Henderson  v.  Phillips,  178  Fed. 
374;  McCormick  v.  Badham,  191  Ala. 
339,  67  So.  60B;  Markis  v.  Melia,  — 
Vta.h  —,  167  Pac.  802;  Zohrlaut  v. 
Mengelberg,  144  Wis.  564,  124  N.  W. 
247,  on  rehearing  144  Wis.  564,  128 
N.   W.  B75. 

Where  the  contract  is  ambiguooB 
and  evidence  as  to  the  conditions  and 
circumstances  under  which  it  was 
made  is  admitted  to  show  Its  meaning, 
it  is  for  the  jury  to  determine  its 
meaning.  Hodgens  v.  Sullivan,  209 
Mass.  533,  95  N.  £.  969. 

A  contract  to  sell  all  of  the  stock 
of  a  corporation  which  the  seller  owns 
• '  amounting  to  three-fifths  of  the 
entire  cafutal  stock"  of  the  company, 
is  not   ful&lled  by  a  delivery  of  a 
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raneooa  practical  constrnction  by  the  parties  is  strong  evidence  of  the 
meaning  of  the  contract,  if  its  terms  are  equivocal."  But  their  con- 
duct in  supposed  observance  of  the  contract  cannot  be  considered 
There  its  meaning  is  clear  and  free  from  ambiguity.''''  If  the  contract 
is  in  writing,  ita  construction  is  for  the  court.'" 

Whether  a  particular  transaction  constitutes  a  sale  of  the  atoeb 
or  a  pledge  or  transfer  thereof  as  security  for  a  loan,'"  or  a  bailment 
or  bmst,"  is  a  question  of  construction. 

§  3886.  Admiasibilitjr  ci  parol  evidence.  As  in  other  cases,  if  the 
contract  is  in  writing,  it  cannot  be  varied  or  contradicted  by  parol 
evidence.^*  So  parol  evidence  is  ipadmissible  to  show  that  at  the  time 
of  entry  into  a  written  contract  for  the  sale  of  a  specified  proportion 
of  the  capital  stock  of  a  corporation  the  parties  really  intended  that 


■miller  proportion  of  tbe  capital 
stock,  although  all  that  tbe  seller 
owns.  Dady  v.  O'Bourke,  172  N.  T, 
447,  65  N.  E.  273,  rev'g  61  N.  Y.  App. 
DiT.  329,  70  N.  T.  Bupp.  694. 

In  Miller  v.  Dantley,  264  HI  26S, 
106  N.  E.  198,  rev'g  1S2  111.  App.  205, 
a  eontraet  waa  construed  to  mean  that 
the  defendant,  who  had  promised  the 
plaintiff  certain  atoek,  ihould  have  the 
option  of  paying  him  a  certain  tum 
in  money  before  a  certain  date  in- 
■tead  of  delivering  the  Btock,  and,  In 
caae  the  full  amoont  waa  not  bo  paid, 
he  was  to  forfeit  anj  payments  made, 
and  that  it  did  not  bind  the  defend- 
ant to  pay  any  sum  whatever. 

See  also  the  following  caaeg  where 
contraeta  for  the  sale  of  Atock  were 
construed.  Biter  v.  Bauer,  205  Fed. 
£29;  Shuler  v.  Allam,  45  Colo.  372, 
101  Pae.  350. 

And  see  atandard  works  on  contracts 
and  sale*. 

••Pratt  T.  Prooty,  104  Iowa  419, 
SS  Am.  St.  Bep.  472,  73  N.  W.  10S5; 
Meyer  v.  Levy,  156  N,  Y.  App,  Div, 
745, 142  N.  T.  Supp.  51;  Fry  v.  Thome, 
64  Wuh.  47ft,  117  Pae.  23G. 

On  the  theory  of  a  contemporaoeooe 
practical  construction,  the  fact  that  ». 
pnrehaser  of  jstock  fr<7Di  the  corpora- 
tion initmcted  the  secretary  of  the 


corporation  to  explain  to  one  to  whom 
snch  purchaser  subsequently  sold  that 
the  shares  were  pool  stock  was  hold 
evidence  that  the  purchaser  tovk  the 
stock  subject  to  snch  disability.  Wil- 
liams V.  Asburst  Oil,  Land  t  Develop- 
ment Co.,  144  Cal.  619,  78  Pae.  28. 

WTwin  Tree  Lumber  Co.  v.  Knslgn, 
193  Ala.  113,  68  So.  526. 

TlMcDonough  v.  Williams,  77  Ark. 
261,  8  L.  B.  A.  (N.  H.)  452,  7  Ann. 
Gas.  276,  92  S.  W.  783;  Stokes  v.  Foots, 
172  N.  T.  327,  65  N.  S.  178,  rev  'g  judg- 
ment 49  N.  Y.  App.  Div.  302,  83  N.  T. 
Supp,  887. 

7>  See  i  3903  et  seq.,  infra. 

TSIn  Harriman  v.  Northern  Securi- 
ties Co.,  197  U.  8.  244,  49  L.  Ed.  739, 
afT'g  134  Fed.  331,  the  transaction  in 
question  was  held  to  be  an  uncondl-l 
tional  purchase  and  sale  and  not  a 
bailment  or  tnut. 

7*  Commercial  ft  Savings  Bank  of 
San  Jose  v.  Pott,  150  CaL  358,  89  Pae. 
431;  HinUey  v.  Bac  OU  ft  Pipe  Line 
Co.,  132  Iowa  396,  119  Am.  St.  Bep. 
664,  107  N.  W.  629;  Bigler  v.  Beid, 
1S6  Uo.  App.  Ill,  171  8.  W.  952; 
Barber  v.  Martin,  67  Neb.  445,  98  N. 
W.  722. 

See  standard  works  on  evidenoe, 
contracts  and  sales. 
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only  such  &n  amount  of  stock  should  pass  as  the  vendor  then  owned,^ 
or  to  show  that  a  contract  absolute  and  unconditional  on  its  face 
was  conditional.'"  "But  if  the  writing  does  not  show  upon  its  face 
that  it  was  intended  to  express  the  whole  agreement  between  the 
parties,  parol  evidence  is  admissible  to  show  other  conditions  or  explain 
latent  ambiguities."'^  If  the  consideration  is  not  expressed,  parol 
evidence  is  admissible  to  show  the  true  consideration  of  the  contract." 
Parol  evidence  is  also  admissible  to  show  a  supplemental  oral  agree- 
ment by  the  seller  to  repurchase  the  stock,"  or  that  the  contract 
should  only  take  effect  upon  conditions  which  have  not  been  per- 
formed,'* or  to  show  that  a  party  was  induced  to  enter  into  the  con- 
tract by  fraud."    And  the  rule  excluding  parol  evidence  applies  only 


TBDftdy  V.  O'Rourke,  172  N.  Y.  447, 
65  N.  B.  273,  rev'g  61  N.  Y.  App.  Div, 
529,  70  N.  Y.  8upp.  6B4. 

78  Dinkier  v.  Baer,  92  Gs.  4.-{2,  17 
S.  E.  953;  Biglcr  v.  Beid,  1S6  Mo. 
App.  Ill,  171  S.  W.  952. 

Where  the  whole  traneaction  is  re- 
duced to  writing,  the  purehnaer  cannot 
ahow  ft  parol  agreement  hy  the  Bcller 
to  take  back  the  stork  if  he  was  dU- 
ealSsfled.  Bigler  v.  Reid,  186  Uo. 
App.  Ill,  171  3.  W.  952. 

77  Williams  v.  Aahurst  Oil,  Land  & 
DeTelopment  Co.,  144  Cal.  619,  78  Pac. 
28;  Mulford  v.  Torrey  Exploration 
Co.,  45  Colo.  81,  100  Pac.  596;  Richard- 
son V.  Hunter,  88  Wash.  373,  153  Pae. 
325. 

A  latent  ambiguity  in  the  descrip- 
tion of  the  subject-matter  may  be 
shown  to  eicist  and  may  be  removed 
by  extrinBie  parol  evidence.  So  where 
the  contract  waa  to  purchaae  a  certain 
number  of  ehar^  of  stock,  and  before 
it  was  made  the  corporation  had  in- 
creased its  stock  and  distributed  the 
increase  in  the  form  of  a  stock  divi- 
dend, it  was  held  that  parol  evidence 
was  admissible  to  ;ihow  that  the  con- 
tract referred  to  stock  of  the  original 
isaue.  Peore  v.  Avent,  4  Ala.  App. 
551,  58  So.  727. 

Where  the  contract  merely  provides 
for  the  «ale  of  "sharea  of  stock" 
without   showing   the  kind   of  shares 

6568 


the  purchaser  is  to  receive,  it  may  be 
ehown  by  parol  that  he  was  tc  receive 
so  called  "pool  abares,"  on  which  no 
certificates  were  to  be  issued  anttl  the 
expiration  of  five  years.  Williams  v. 
Ashurst  Oil,  Land  &  Development  Co., 
144  Cal.  619,  78  Pac.  28. 

Where  the  contract  is  partly  in 
writing  and  partly  in  parol,  it  is  in  law 
n  parol  contract,  and  the  true  con- 
sideration for  it  may  be  showD  by 
parol.  Roder  v.  Nilea,  61  lad.  App. 
4,  111  N.  E.  340. 

71  Roder  v.  Niles,  61  Ind.  App.  4, 
111  N.  E.  340. 

Where  there  are  no  contractual  pro- 
visions in  a  note  given  for  stock  rel- 
ative to  its  consideration,  the  defend- 
ant may  show  the  making  of  a  col- 
lateral agreement,  without  which  he 
refused  to  sign  the  note,  and  its 
breach,  and  that  as  a  result  the  stock 
became  worthless.  Merchants'  & 
Farmers'  Bank  v.  Smith,  107  Mias. 
105,  64  So.  970. 

n  Blair  v.  Hinzesheimer,  124  N.  T. 
App.  Div.  177,  108  N.  Y.  Snpp.  799. 

80  Garner  v.  Kratzer,  173  Iowa  292, 
155  N.  W.  296. 

11  Hinkley  v.  Sac  Oil  A  Pipe  Line 
Co.,  132  Iowa  396,  119  Am.  St.  Sep. 
E84,  107,  N.  W.  629;  Le  Master  v. 
Hailey,  —  Tei.  Qv.  App.  — ,  176  B. 
W.  818. 
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as  between  the  parties  to  the  eoatract  and  their  privies."  Farol  evi- 
dence is  also  admissible  to  vary  or  contradict  the  contract  in  a  suit 
in  equity  to  reform  it.** 

§3887.  Executed  and  ezecntory  contacts;  when  title  puses. 
"Whether  a  contract  for  the  sale  of  stock  is  executed,  so  that  the  title 
passes,  or  merely  executory,  is  to  be  determined  upon  the  same  prin- 
ciples as  in  the  case  of  a  sale  of  any  other  personal  property.**  As 
in  other  cases  the  intention' of  the  parties,"  to  be  ascertained  from  a 
consideration  of  the  entire  instrument,**  controls.  The  use  of  the 
words  "sells,"  "have  sold,"  "do  sell,"  "hereby  sell,"  and  the  like,*' 


WId  an  action  by  &  principtil  to 
compel  bis  agent  to  account  for  secret 
profits  made  by  him  in  the  eale  of  tha 
principal's  stock,  parol  evidence  is  ad- 
nissibls  to  ahow  that  the  true  con- 
sideration, paid  by  the  purchaser  to 
the  agent  woe  a  greater  sum  than  that 
recited  in  the  contract  of  Hale.  Barber 
V.  Martin,  67  Neb.  445,  83  N.  W.  772. 

« Biser  v.  Bauer,  205  Fed.  229. 

MSee  standard  works  on  sales. 

UVnltad  SUtes.  Beanlslcy  v. 
Be&rdalej,  136  U.  S.  262,  34  L.  Ed. 
928. 

OaUfoznU.  Mason  v.  Lievre,  lo4 
Cal.  514,  78  Pac.  1040;  Kennedy  v. 
Lee,  147  Cal.  396,  82  Pac.  257. 

Muylaad.  Mitchell  v.  Wedderburn, 
68  Mil.  138,  11  Atl.  760. 

HueMliiuott&  Bellows  v.  Me- 
Kenzie,  212  Maaa.  601,  99  N.  E.  470; 
Frazier  v.  Simmons,  139  Mass.  531,  2 
N.  E.  112. 

Mbmesota.  Peavej  v.  Wells,  136 
Minn.  180,  161  N.  W.  508. 

aontb  Dftkota.  Tuthill  v.  Sherman, 
36  8.  D.  237,  154  N.  W.  518;  Id.  165  N. 
W.  4;  Barnard  v.  Tidriek,  35  S.  D.  403, 
152  N.  W.  690. 

WutalostotL  Pacific  Power  &  Light 
Co.  V.  White,  96  Wash.  18,  Ann.  Gas. 
1918  B  125,  164  Pac.  602. 

An  agreement  whereby  the  seller 
"agrees  to  sell"  and  the  buyer 
"agrees  to  buy"  was  hold  not  to  bo 
an    executed    agreement  _effccting    a 


present  sale,  but  an  executory  agree- 
ment to  sell.  Gilfallan  y.  Gilfallan, 
168  Cal.  23,  Ann.  Cas.  1915  D  784, 
141  Pae.  623. 

An  agreement  "to  sell"  stock,  the 
time  of  purchase  to  be  before  a  speci- 
fied date  in  the  future,  optional  with 
the  purchaser,  tbe  purchaser  to  have 
any  dividends  paid  on  the  stock  prior 
to  the  date  of  purchase,  was  held  not 
a  contract  of  sale,  but  a  contraet  for 
a  sale  to  be  thereafter  consummated. 
Tnthill  V.  Sherman,  36  S.  D.  237,  lU 
N.  W.  518;  Id.  —  a  D.  — ,  165  N. 
W.  4. 

A  writing  which  segregated  and 
identified  a  certificate  of  stock,  which 
had  been  paid  for,  as  the  property  of 
one  of  the  parties,  was  held  to  be  an 
ncknowiedgment  that  the  title  to 
the  certificate  was  in  him.  Betl  v. 
Scranton  Coal  Mines  Co.,  59  Wash. 
659,  110  Pac.  628. 

In  Beeson  v.  Wright,  159  Cal.  133, 
112  Pac.  1091,  a  contract  was  held  to 
he  divisible  and  to  be  an  executed 
contract  as  to  part  of  the  stock  cov- 
ered by  it. 

M  Beardsley  v.  Beardsley,  138  U.  8. 
262,  34  L.  Ed,  928;  Kennedy  v.  Lee, 
147  Cal.  596,  82  Pac.  257;  Pacific 
Power  &  Light  Co.  v.  White,  96  Wash, 
18,  Ann.  Ca3.  1B18  B  125,  164  Pac. 
e02. 

<7  Kennedy  v.  Leo,  147  Cal.  Q96, 
S-2   Pae.   2jT;   Pacific   Power   &   Light 
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or  the  words  "we  have  purchased, "  ••  does  not  necessarily  operate 
to  transfer  the  whole  legal  title  to  the  stock  in  praesenti  so  as  to  be 
beyond  modification  by  any  other  language  of  the  instmment  The 
matter  is  regulated  by  statute  in  some  jurisdictions." 

If  by  the  terms  of  the  contract  the  buyer  is  bound  to  do  anything 
as  a  consideration,  either  precedent  or  concurrent,  on  which  the  pass- 
ing of  the  property  depends,  the  property  will  not  pass  until  the 
condition  is  fulfilled,  even  though  the  certificate  may  be  delivered." 
On  the  other  hand  the  title  passes  as  soon  as  the  condition  is  per- 
formed." 

A  contract  giving  an  option  to  purchase  stock  gives  no  property^ 
interest  in  the  stock,  and  does  not  affect  its  ownership  except  in  so 
far  as  it  deprives  the  person  giving  it  of  the  right  to  sell  the  stock.*" 
Titie  does  not  pass  under  an  option  to  purchase  until  the  option  is 
determined." 


Co.  T.  White,  »6  Wash.  18,  Ann.  Caa, 
I&18  B  125,  164  Pac.  602. 

U  Frazier  v.  Simmons,  139  Mass. 
531,  2  N.  B.  lis. 

H  Under  Cal.  Civ.  Code,  {  1141,  title 
to  peraonal  property  it  trausferred  by 
&a  executory  contract  for  the  Bale 
thereof  when  the  seller  prepares  the 
thing  Hold  for  delivery  and  offera  it 
tu  the  buyer  with  intent  to  transfer 
the  title  to  him.  Cuthill  v.  Peabody, 
19  Cat.  App.  304,  125  Pac.  926. 

ASeardsley  v.  Beardsley,  13S  U. 
B.  262,  34  L.  Ed.  928;  Snow  Storm 
Min.  Co.  V.  Johnson,  18fl  Fed.  745; 
Kennedy  v.  Lee,  147  Cal.  596,  82  Pac. 
257;  Ryan  v,  Kimberly,  118  111.  App. 
361;  Pacific  Power  fc  Light  Co.  v. 
White,  96  Wash.  18,  Ann.  Caa.  1918 
B  125,  164  Pac.  602.  See  also  Mason 
V.  Lievre,  154  Cal.  514,  78  Pac.  1040. 

A  ccmtract  proviJing  that  the  buyer 
was  to  pay  the  seller  a  certain  sum 
fof  the  stock  upon  the  conditions  that 
the  buyer  should  obtain  control  of  the 
corporation,  and  should  have  realized 
a  specified  sum  by  sale  of  the  prop- 
erty, or  from  the  eaming^a  of  b  mine 
located  thereon,  within  four  years, 
was  held  to  be  a  conditional  sale  con- 
tract which  ceased,  leaving  the  owner- 


ahip  of  the  stock  in  the  seller  where 
the  buyer  had  failed  to  secure  the  said 
control  or  to  realize  the  said  sam 
within  the  said  time,  even  though  the 
certificate  had  been  delivered  to  the 
buyer.  Kennedy  v.  Lee,  147  Cal.  S9fl, 
82  Paa.  257. 

SI  Where  a  subscriber  to  stock  pays 
a  portion  of  the  Bssessments  thereon, 
and  after  having  assigned  a  portion 
of  the  interest  therein  to  a  third  party 
in  consideration  of  certain  other  as- 
sessments being  paid  by  such  third 
party  declines  to  make  any  further 
payments  thereon  and  directs  the  cor- 
poration to  deliver  the  certificate  to 
such  third  party  on  condition  that  the 
third  party  pay  all  future  assessments, 
the  third  party  will  be  deemed,  upon 
paying  all  future  assessments  and  ob- 
taining the  certificate,  to  have  full 
title  to  the  stock.  Boll  v.  Camp,  118 
Iowa  516,  92  N.  W.  703. 

■■Equitable  title  to  corporate  bonds 
does  not  pass  by  the  mere  granting 
to  the  claimant  of  an  option  to  pur- 
chase the  bonds.  Patterson  v.  Farm- 
ington  St.  Ry.  Co.,  76  Conn.  628,  57 
Atl.  853. 

»  Ouss  V.  Nelson,  200  U.  8.  298,  50 
I..  Ed.  489,  aff'g  14  OUa.  296,  78  Pac 
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The  transfer  is  complete  as  between  the  parties  on  delivery  of  the 
certificate  with  power  to  transfer,  and  payment  of  the  purchase 
money.**  As  between  them,  a  transfer  on  the  corporate  books  is  not 
necessary  to  pass  the  title.**  Delivery  of  the  certificates  is  essential 
to  the  passing  of  the  title  where  the  contract  expressly  requires  their 
delivery.**  And  it  has  been  held  that  merely  placing  the  stock  in  the 
purchaser's  name  on  the  corporate  books  without  a  delivery  of  the 
certificate,  is  insufficient  to  constitute  delivery  and  performance  on 
the  part  of  the  seller.''  But  there  may  be  a  transfer  of  title  as  be- 
tween the  parties  without  any  such  delivery  as  will  amount  to  a 
transfer  of  possession.**  So  the  contract  is  executed,  and  the  title 
passes,  if  such  is  the  intention  of  the  parties,  even  though  the  stock 

The  ststement  to  the  contrary  in 
White  V.  Salisbury,  33  Mo.  150,  was 
niere  dictum,  and  has  been  repudiated 
by  the  later  MinBonri  cases.  Bee  Mer- 
chants' Nat.  Bank  v.  Bichards,  6  Mo. 
App.  454,  aff'd  74  Mo.  77,  and  see  also 
i  3785,  supra. 

H  Frazier  t.  SimmonH,  130  Ma». 
531,  2  N.  E.  112. 

Where  the  Block  is  specifically  iden- 
tified, and  the  price  is  fixed  and  a  part 
of  it  is  paid,  the  contract  is  an  ex- 
ecuted one  and  title  passeB,  although 
the  seller  retains  possession  of  the 
certificates.  McGowin  v.  Dickson, 
182  Ala.  161,  62  So.  685. 

The  contract  is  fully  performed 
though  the  certificate  is  never  actually 
delivered  to  the  vendee,  where  it  is 
made  out  in  his  name  and  delivered 
to  the  vendor  to  be  delivered  to  him, 
and  the  vendee  subsequently  acta  ae  a 
Btvckholder  and  considers  himself 
fluch.    Eimmel  v.  Gray,  196  "'    *"" 


170;  Lucas  V.  Milliken,  139  Fed.  816. 
Bee  Bowe  v.  White,  112  N.  T.  App. 
Div.  688,  98  N.  Y.  Supp.  729,  afC'd  189 
N.  Y.  523,  82  N.  E.  1132. 

M  BrinkerhoQ-Farria  Trust  &  Sav- 
ings Co.  V.  Home  Lumber  Co.,  116 
Ho.  447,  24  a  W.  129;  Merchant' 
Nat.  Bank  v.  Bichards,  S  Ko.  App. 
454,  aff'd  74  Mo.  77. 

A  transfer  and  delivery  of  the  cer- 
tificate is  the  ordinary  mode  of  con- 
veyance of  shares  of  stock.  Lebrecht 
V.  Nellist,  184  Mo.  App.  335,  171  8. 
W.  11. 

H  See  1 3794,  supra. 

»« Barnard  v.  Tidrlck,  35  8.  D.  403, 
152  N.  W.  690. 

By  statute  in  California  if  the  agree- 
ment is  executory,  title  does  not  pass 
until  delivery  ie  made  to  the  buyer, 
or  is  due  to  him  and  is  offered  to  be 
made,  unless  the  contract  shows  a 
different  intention.  Civ,  Code,  !  1141. 
Oilfallau  v.  Oilfallan,  ISS  Cat.  23,  Ann. 
Cas.  1915  D  784,  141  Pac,  623. 

A  contract  whereby  one  party 
agrees  to  sell  certain  stock  and  the 
other  to  buy  It  at  a  certain  price  to 
be  paid  at  a  specified  time,  is  an  ex. 
ecuted  one,  and  the  title  vests  at  once 
in  the  purchaeer  when  the  stock  is 
tendered  to  him,  Lewin  v.  Hanford, 
—  CaL  App.  — ,  169  Pac.  242. 

«  Lebrecht  v.  Nellist,  184  Mo.  App. 
336,  171  8.  W.  11, 


406. 

Where  the  owner  of  stock 
an  offer  to  purchase  it,  ex 
written  assignment  of  it  to 
chafer,  and  directs  one  to 
has  been  pledged  as  aecurii 
note,  to  deliver  it  to  the  pun 
payment  by  the  latter  of  i 
there  is  an  executed  contract 
although  the  pledgee  fails  ti 
the  stock.     McKee  v.  Bernh 
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may  remain  in  the  name  or  in  tlie  possession  of  the  seller,**  or  be 
placed  in  the  hands  of  a  third  person*  as  seeurity,  or  though  the 
certificate  is  deposited  in  the  hands  of  a  third  person  to  be  delivered 
to  the  purchaser  when  the  price  is  paid.*  Under  a  statute  providing 
that  title  tn  personal  property  shall  pass  at  the  time  of  agreement 
for  a  present  transfer  where  the  thing  to  be  transferred  is  identified, 
delivery  of  the  certificates  simultaneously  with  payment  is  not  neces- 
sarily of  the  essence  of  the  transfer.* 

Payment  of  the  purchase  price  is  not  necessarily  essential  to  the 
passing  of  title,*  but  it  may  be  so  under  the  terms  of  the  contract.' 
N.  T.  App.  Div.  424,  114  N.  T.  8upp.  Where  a  pereon  sold  Bhares  of  stock 


,  aff'd  198  N.  T.  575,  92  N.  B. 
1091. 

A  transfer  of  gtock  to  a  purchaeer, 
and  the  issuing  of  a  certiScate  in  hi« 
name,  together  with  the  fact  that  he 
has  described  the  stock  as  his  own  in  a 
note  given  for  the  price,  and  pledged 
the  eame  to  secure  payment  of  the 
note,  is  sufficient  evidence  of  delivery 
of  the  stoek  and  its  acceptance,  in  an 
action  for  the  price,  whether  he  ever 
received  the  original  certificate  or 
not.  Dinkier  v.  Baer,  92  Ga.  432,  17 
S.  B.  953. 

There  may  be  a  constructive  de- 
livery and  aceeptanee  without  proof  of 
manual  delivery.  DeNunzio  v.  De- 
^UQzio,  90  Conn.  342,  97  Atl.  323. 

Want  of  delivery  renders  the  ea.\o 
void  only  as  to  creditors  and  sub- 
sequent purchasera,  Teague  v.  Abbott, 
51  Ind.  App.  604,  100  N.  E.  27. 

See  also  i  37S5,  supra. 

W  Beardsley  v.  Beardsiey,  138  U.  8. 
£82,  34  L.  Ed.  928;  Cooper  v.  Bay 
State  Gas  Co.,  127  Fed.  482;  Bellows 
V.  McKenzie,  212  Moss.  601,  99  N.  E. 
470;  Frazier  v.  Simmons,  139  Mass. 
531,  2  N.  E.  112 ;  Sherwood  v.  Graham, 
106  Minn.  543,  118  N.  W.  1011. 

iPeavey  v.  Wells,  136  Minn.  180, 
161  N.  W.  508. 

« Though,  at  the  request  of  the  pur- 
chaser, it  is  left  with  a  third  person 
to  be  delivered  to  him  on  payment  of 
the  price.  Botsford  v.  Heney,  12  Cal. 
App.  .180,   107  Pac.   593. 


for  a  stipulated  price  on  the  open 
stock  board,  and  deposited  the  certif- 
icates, with  an  executed  power  of 
attorney  accompanying  the  same,  with 
a  trust  company,  empowering  the  com- 
pany to  deliver  the  stock  upon  receiv- 
ing the  price,  and  the  purchaser  paid 
a  part  of  the  price,  it  was  held  that 
there  was  such  a  transfer  of  title  as 
to  establish  a  right  of  action  in  the 
seller  againat  the  purchaser  for  the 
price.  Frazier  v.  Simmons,  139  Uass. 
531,  2  N.  E.  112. 

Where  the  seller  directs  a  bank, 
with  which  tke  stock  has  been  deposit- 
ed aa  collateral,  to  deliver  it  to  the 
purchaser  as  soon  aa  it  is  paid  for, 
title  passes  when  pajtnent  is  made. 
Sather  v.  Home  Security  Sav.  Bank, 
49  Wash.  672,  96  Pac.  229. 

s  Mason  v.  Lievre,  145  Cal.  514,  78 
Pac.  1040. 

4McOonin  v.  Dickson,  182  Ala.  161, 
C2  So.  685;  Bellows  v.  McKenzie,  212 
Mass.  601,  99  N.  E.  470;  Judson  v. 
Stonington  Min.  Co.,  128  Mich.  103,  87 
N.  W.  108;  Peavey  v.  Wells,  136  Minn. 
ISO,  161  N.  W.  508. 

An  agreement  whereby  the  pur- 
(hascr  takes  the  stock  at  a  specified 
[rice,  to  be  paid  in  instalments,  is  an 
executed  contract.  Graham  v.  Burgiss, 
78  S.  C.  404,  59  8.  E.  29. 

KMcCormick  v.  Badhani,  191  Ala. 
.■!39,  67  So.  609;  Reid  v.  Caldwell,  114 
Ga.  676,  40  S.  E.  712;  Ryan  v.  Kim- 
berly,  118  111.  App.  361;  Albany  MiU 
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"There  is  no  such  thing  as  suspension  of  title  when  one  stockholder 
transfers  his  stock  to  another.  The  title  remains  in  the  old  stock- 
holder until  it  passes  to  the  new. ' '  * 

§3888.  Conditioiu  precedent  and  subsequent.  A  contract  for  the 
sale  of  stock  may  be  upon  an  express  condition  precedent,  and  in  such 
a  case  the  contract  is  not  enforceable  until  the  condition  is  performed 
or  fulfllled.'    So  a  contract  to  purchase  stock  in  a  corporation  when 


Co.  V.  Huff  Bros.,  24  Ky.  L.  Bep.  2037, 
72  8.  W.  820. 

Where  under  a  memorandum  agree- 
ment to  eiebange  real  estate  for  stock 
and  a  cash  bonus,  it  waa  optional  with 
either  party  to  refuse  to  carry  out  the 
contract  on  forfeiture  of  $50  to  the 
other,  it  was  held  that  title  did  not 
pass  until  the  delivery  of  the  deed,  the 
payment  of  the  bonus,  and  the  delivery 
of  the  Block  eertilcate.  May  v.  Me- 
Quillan,  12B  Mich.  392,  89  N.  W.  45. 

A  contract,  whereby  the  stock  waa 
to  be  depoaited  in  escrow  to  be  de- 
livered in  instalmenta  on  payment  in 
instalmentB  of  the  purt^haso  price,  waa 
held  not  to  pass  title  to  the  stock  in 
praesenti.  David  v.  McRae,  183  Fed. 
812,  aff'd  184Fed.  98S. 

The  fact  that  the  agent  of  the  eeller, 
through  whom  the  sale  is  effected, 
and  to  whom  the  price  is  paid,  agrees 
to  retain  the  money  pending  the  de- 
termination of  claims  of  third  persons 
to  the  stock,  does  not  prevent  the 
passing  of  the  title.  Peaan  v.  Chicago 
Crayon  Co.,  235  111.  391,  18  L.  R.  A. 
(N.  8.)  1158,  14  Ann.  Caa.  263,  85  N. 
E.  819,  aff'g  138  III.  App.  513. 

« May  V.  McQuillan,  129  Mich.  392, 
SB  N.  W.  45. 

lAlahatna.  McCormick  v.  Badham, 
191  Ala.  339,  67  So.  609. 

Colorado.  Divine  v.  Oeorgo,  166 
Pac.  242  (where  the  conditiou  was 
that  the  corporation  ahouid  establish 
a  store  at  a  particular  [ilace). 

minols.  Osgood  V.  Skitiner,  211  111. 
229,  71  N.  E.  8fi9,  aff'g  111  111.  App. 

6573 


606;  Wilson  v.  Roots,  119  Dl.  379,  10 
N.  B.  204. 

Iowa.  Gamer  v.  Eratzer,  173  Iowa 
292,  155  N.  W.  296. 

Jlaryland.  Mitchell  v.  Wedderburn, 
68  Md.  139. 

MMSMbusottBL  Randall  v.  Claflin, 
194  Mass.  560,  80  N.  E.  594  (where  the 
sale  was  conditional  upon  the  giving 
of  an  opinion  that  an  invention  owned 
by  the  corporation  waa  patentable); 
Murdock  v.  Caldwell,  8  Allen  309. 

UlSBooiL  Meinershagen  v.  Taylor, 
169  Mo.  App.  13,  154  S.  W.  886. 

New  York,  Lovcll  v.  Jacobs,  150 
N.  T.  84,  44  N.  E.  792  (where  the  con- 
dition was  that  the  stock  should  be 
increased);  Childs  v.  Smith,  55  Barb. 
45. 

OkUboma.  Swift  t.  McAI  ester 
Trust  Co.,  154  Pac.  1175. 

Washington.  Umfrid  v.  Brooks,  14 
Wash.  675,  45  Pac.  310. 

Where  a  purcha;!0  of  stock  ia  sub- 
ject to  the  condition  that  an  eiamiaa- 
tion  by  the  purchaser  upon  his  return 
from  a  journey  shall  show  the  cor- 
poration to  be  prosperous,  as  repre- 
sented by  the  Heller,  and  the  purchaser, 
on  his  return,  finda  it  insolvent,  he 
may  rescind  without  showing  that  it 
waa  insolvent  when  the  contract  was 
made.  Truman  v.  Lombard,  10  N.  Y. 
App.  Div.  430,  42  N.  Y.  Supp.  262. 

In  Newman  v.  Mercantile  Trust  Co., 
189  Mo.  423,  88  8.  W.  6,  it  waa  held 
that  the  ai'ceptance  of  the  plaintiff's 
stock  by  the  purchaser  was  obligatory 
upon  it  if  a  majority  of  the  stock- 
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it  ahall  be  created  cannot  be  enforced  until  the  corporation  has  been 
fully  and  legally  organized,' 

On  the  other  hand,  where  the  sale  is  absolute,  so  that  the  title 
passes  to  the  purchaser,  his  title  is  not  affected,  and  the  stock  does 
not  revert  to  the  seller,  because  of  the  breach  of  an  independent 
stipulation  by  the  seller.  The  purchaser's  remedy  ia  an  action  for 
"Dependence  or  independence  of  covenants  is  generally 

covary.  It  merely  confers  a  right  of 
aetion  for  such  breach.  MeUillan  v. 
Batten,  S2  Ore.  218,  96  Pac  675. 

Of  this  character  are  provtaioiu 
that  the  seller  will  not  engage  in  a 
similar  business  in  a  certain  localitj 
for  a  specified  period,  or  do  anything 
prejudicial  to  the  business  of  the  cor- 
poration, etc  McMillan  v.  Batten, 
52  Ore.  218,  96  Pac.  675. 

Where  a  sale  of  stock  was  made  in 
consideration,  in  part,  of  r  promise 
by  the  purchaser  that  the  corporation 
would  not  set  up  anj  claim  against 
the  seller  on  accmint  of  past  trans- 
actions, and  the  corporation  after- 
wards brought  suit  against  him,  it 
^as  held  that  the  stipulation  was  not 
a  condition  upon  which  the  title  to 
the  stock  depended,  bnt  an  independ- 
ent promise,  and  that  the  title,  there- 
fore, did'  not  revert  to  the  seller. 
Jackson  v.  Grant,  18  N.  J.  Eq.  145. 

In  Stokes  v.  Foote,  172  N.  T.  327, 
65  N.  B.  176,  rev'g  49  N.  T.  App.  Div. 
£02,  63  N.  Y.  Supp.  887,  it  was  held 
that  the  contract  contained  independ- 
ent covenants  to  be  separately  per- 
formed, and  that  a  particular  cove- 
nant was  not  the  sole  consideration 
for  the  entire  agreement,  and  hence 
that  its  nonperformance  did  not  ren- 
der the  entire  contract  nnenforeeable 
for  failure  of  consideration. 

In  Linnell  v.  Leon,  206  Mass.  71, 
fll  N.  G.  8B5,  It  was  held  that  even  if 
a  contract  required  a  transfer  of  the 
stock  before  payment  of  a  note  given 
for  the  purchase  price,  the  purchaser 
giving  an  immediate  transfer  back  for 
collateral  security,  the  failure  to  make 


holders  had  agreed,  before  a  specified 
date  to  sell  their  stock  to  the  pur- 
ehaser  for  a  certain  price,  but  that 
it  also  had  the  option  to  accept  it 
in  any  event,  and  that  when  it  did 
BO  and  paid  the  agreed  price  the  sale 
was  complete,  although  it  was  obliged 
to  pay  more  than  that  amount  to  other 
stockholders  in  order  to  acquire  a  con- 
trolling Interest. 

In  Mitchell  v.  Wedderbnm,  fl8  Ifd. 
139,  11  Atl.  760,  a  contract  for  the 
sale  of  stock  to  be  paid  for  in  ferti- 
lizer was  held  to  be  conditioned  that 
it  should  become  void  and  inoperative 
if  payment  in  that  manner  interfered 
with  the  rights  of  corporate  creditors. 

Whether  the  retirement  of  a  part  of 
the  stock  was  a  condition  precedent 
to  the  taking  effect  of  an  oral  con- 
tract for  the  sale  of  stock  was  held 
to  be  a  question  for  the  jury.  Conger 
v.  Lee,  175  Iowa  423,  157  N.  W.  240. 

■  Burke  v.  Mead,  159  Ind.  252,  64  N. 
£.  8S0 ;  Childs  v.  Smith,  55  Barb.  (N. 
Y.)  46. 

>  Canadian  Agency  v.  Assets  Be- 
alization  Co.,  165  N.  T.  App.  Blv.  96, 
150  N.  Y.  Sopp.  758. 

The  mie  of  mutually  dependent 
covenants  does  not  apply  where  the 
contract  contains  no  express  covenants 
on  the  part  of  the  seller,  but  a  present 
release  and  assignment  of  his  interest 
In  the  stock.  Jellnek  v.  Baer,  153 
Wis.  426,  141  N.  W.  271. 

Performance  of  independent  cove- 
nants need  not  be  shown  to  entitle  the 
seller  to  demand  and  receive  pay- 
ment for  the  stock,  nor  will  a  breach 
at  sneh  provisiona  be  a  bar  to  his  le- 
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a  qnestion  of  intention."'*  "Where  a  specified  thing  is  to  be  done 
by  one  party  as  the  consideration  of  the  thing  to  be  done  by  the 
other,  the  covenants  are  generally  mntual  and  dependent  if  th^  are 
to  be  done  at  the  same  time."  But  covenants  forming  a  part  of  the 
consideration  of  the  contract  are  not  necessarily  conditions  prece- 
dent" And  it  is  generally  held  that  eovenanta  which  are  to  be 
performed  at  different  times  are  independent." 

§3888.  WarrantiM,  gnanuaties  and  spedal  stipnlationa — ^Ezprwi 

wairanties.  A  contract  for  the  sale  of  stock  may  contain  express 
warranties,  for  a  breach  of  which  the  purchaser  may  maintain  an 
action  for  damages,  or  nnder  some  eircuniBtaneea  rescind  the  con- 
tract and  defeat  an  action  for  the  price.**    The  seller  may  expressly 


Bneh  transfer  constitnted  at  moat  a 
partial  failure  of  con  si  deration  for  the 
note,  and  not  a  total  failure,  and  did 
not  preelnde  a  recoverj  thereoQ,  with 
an  allowance  to  the  defendant  for  any 
loos  VI  damage  suffered  by  him  hj 
reason  of  such  breach. 

I'McCormiek  v.  Badham,  191  Ala. 
339,  67  8o.  609;  O'Neill  v.  Webb,  7S 
Mo.  App.  1. 

llMcCormick  v.  Badham,  191  Ala. 
339,  e7  8o.  609. 

» O'Neill  V.  Webb,  78  Mo.  App.  1. 

UO-NeiU  V.  Webb,  78  Mo.  App.  1. 
Bee  also  McCormiek  v.  Badham,  191 
Ala.  339,  67  So.  609. 

14  Any  affirmation  of  a  material 
fact,  aa  a  fact.  Intended  bj  the  vendtTT 
aa  and  for  a  warranty,  and  relied  on 
as  snch,  constttates  a  warranty.  An 
intention  to  warrant  is  generally  held 
not  to  be  neeeasary,  however,  where 
there  is  a  positive  statement  of  a 
material  fact  made  for  the  purpose  of 
inducing  the  sale,  and  relied  on  by 
the  pnrehaaer.  Cornish  v.  Friedman, 
S4  Ark.  282, 12B  8.  W.  1079. 

Any  direct  affirmation  by  the  seller 
aa  to  the  quality  or  condition  of  the 
stock  sold,  as,  for  example,  an  affirma- 
tion as  to  the  flnaneial  condition  of 
the  corporation,  will  be  regarded  as 
an  express  warranty.  Der  t.  Jenuin^, 
87  S.  0.  87,  68  B.  K  1041. 


"Bepresentations  of  fact  as  to  the 
property  of  the  company,  its  proituo- 
tiveness  and  other  conditions  having 
relation  to  the  value  or  desirability  of 
its  shares  as  an  investment,  may  be 
regarded  as  proper  elements  in  a  eon- 
tract  of  warranty  in  the  sale  of"  its 
stock.  Phillips  V.  Crosby,  69  N.  J. 
L.  612,  65  Atl.  814. 

Representations  or  statements  merely 
by  way  of  commendation,  or  which 
merely  eipress  the  vendor's  opinion, 
belief,  judgment  or  estimate,  do  not 
constitute  a  warranty.  Cornish  v. 
Friedman,  94  Ark.  282,  136  8.  W.  1079. 

The  liability  of  a  principal  for 
fraudulent  representationji  at  his 
agent  in  the  sale  of  stock  need  not  be 
rested  upon  the  tort,  but  may  be  re- 
ferred to  the  contract,  for,  whether 
n^ade  innocently  or  deceitfully,  aneh 
representations  as  against  the  seller 
operate  as  a  warranty.  Foix  v. 
Moeller,  —  Tex.  Civ.  App.  — ,  159  8. 
W.  1048. 

A  warranty  is  supported  by  a  suffi- 
cient consideration  when  the  purchaser 
is  thereby  induced  to  consummate  the 
sale  at  a  time  when  be  was  not  legally 
bound  to  do  so.  Pacifie  P<rwer  k  Light 
Co.  v.  White,  B6  Wash.  18,  Ann.  Caa, 
1918  B  125,  164  Pac.  602. 

The  measure  of  damages  for  breach 
of  warranty  la  the  difference  between 
6575 
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warrant  the  value  of  the  stock  ^  or  guarantee  that  it  shall  be  worth 
par,  or  any  other  specified  sum,  within  a  certain  time.'*  The  seller 
may  also  guarantee  a  certain  dividend  on  the  stock,  and  will  be  liable 
if  such  a  dividend  is  not  paid,"  or  he  may  agree  to  pay  the  buyer 

Block.  HnJl  V.  Geary,  71  W.  Va.  4M, 
16  6.  E.  960.  S«e  also  Loi^  v. 
Douthitt,  142  Ey.  427,  134  a  W.  453. 

WHill  V.  Smith,  21  How.  (U.  S.) 
2S3,  le  L.  Ed.  113;  Lobeck  v.  Duke, 
50  Neb.  568,  70  N.  W.  36. 

limiltod  SUtas.  In  re  Pettingill  ft 
Co.,  137  Fed.  143. 

Oalifomto.  Fontana  v.  Pacific  Can 
Co.,  129  Cal.  51,  61  Pac  580. 

OaorglA.  See  Hardin  v.  Bank  of 
Harlem,  145  Go.  494,  89  8.  E.  613; 
Central  Bank  Block  Am 'a  v-  James, 
81  Oa.  762,  7  B.  E.  862. 

EaDtockT-  West  T.  King,  163  Kj. 
561,  174  8.  W.  11. 

MifrnrTmiitttt-  Tilton  v.  Whitte- 
more,  202  Hasa.  39,  88  N.  E.  329. 

N«w  Tort  Kernochan  v.  Mnrraj, 
111  N.  Y.  306,  2  L.  E.  A.  183,  7  Am. 
St.  Bep.  744,  18  N.  E.  868;  Meyer  v. 
Levy,  156  App.  Div.  745,  142  N.  Y. 
Supp.  51 ;  Haaoa  v.  Standard  Distill- 
ing &.  Distributing  Co:,  85  App.  Div. 
520,  S3  N.  Y.  Supp.  343. 

Ohio.  Moorehouse  v.  Crangle,  36 
Ohio  St.  130,  3S  Am.  Bep.  564. 

South  Dakot*.  See  Clement  v. 
Rowe,   33   a  D.  499,  146   N.   W.  700. 

TOUUWM.  Fourth  Nat.  Bank  of 
Nashville  v.  Stahlman,  132  Tenn.  367, 
L.  R.  A.  1916  A  568,  178  S.  W.  942. 

'The  purchase  and  payment  for  the 
Etock  by  the  person  to  whom  the 
promise  id  made  is  a  sufficient  con. 
sideration  to  support  it.  West  v.  King, 
163  Ky.  S61,  J74  S.  W.  11. 

A  guaranty  that  the  purchaser  shall 
I'eceive  s  certain  per  cent  annually 
on  the  purchase  price  of  the  stock, 
attached  to  and  delivered  with  the 
stock  certificate,  forms  a  part  of  the 
contract  of  sale,  and  the  purchase  of 
the  stock  and  payment  of  the  price 
is  a  sufficient  consideration  t«  sup- 
6576 


the  value  of  the  property  as  warranted 
and  with  the  warranty  broken.  Brtrwn 
V.  0.  P.  JonasBon  ft  Co.,  108  N.  Y. 
Supp.  996. 

As  to  the  measQrs  of  damages  for 
breach  of  a  warranty  of  title,  see 
Morgan  v.  Hendrie  Bros,  ft  Bolthoff, 
34  Colo.  25,  7  Ann.  Cas.  935,  SI  Pao. 
700. 

That  the  measure  of  damages  for 
breach  of  warranty  as  to  the  quality 
of  the  article  sold  is  the  difference  in 
value  between  the  article  sold  and  the 
article  delivered  at  the  time  and  place 
rf  delivery,  see  McMillan  v.  Batten, 
52  Ore.  218,  96  Pac,  675, 

That  the  right  to  recover  damages 
for  breach  of  warranty  as  to  quality 
is  not  affected  by  the  fact  that  the 
buyer  has  sold  the  article  for  the 
price  paid  or  a  greater  price,  see  Mc' 
Millan  v.  Batten,  S2  Ore.  218,  S6  Pac. 
675.     ■ 

16  Titus  V.  Poole,  145  N.  Y.  414,  40 
N.  E.  228;  Kobertson  v.  hfosea,  15  N. 
D.  351,  108  N.  W.  788;  Handy  v.  Wal- 
drou,  18  B.  I.  567,  49  Am.  St.  Bep. 
794,  29  Atl.  143;  Hull  v.  Geary,  71  W. 
Va.  490,  76  S.  E.  960. 

Whether  a  representation  a3  to  the 
value  of  the  stock  amounts  to  a  war- 
ranty or  is  a  mere  expression  of 
opinion  is  usually  a  question  for  the 
jury.  Phillips  v.  Crosby,  69  N.  J.  L. 
612,  55  Atl.  814. 

In  Issenbuth  v.  Riegel,  20  B.  D. 
.122,  106  N.  W.  58,  a  covenant  as  to 
the  value  of  the  property  of  the  cor- 
poration was  held  not  to  mean  that  it 
Hhould  equal  the  par  value  of  the 
capital  stock. 

The  measure  of  damages  for  breach 
of  a  narrauty  as  to  the  value  is  tlio 
difference  betwten  the  warranted 
value   and   the   actual    value  of   the 
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a  certein  per  cent  annually  on  the  par  value  of  the  stock."  And  he 
may  guarantee  that  there  will  he  no  assessments  upon  the  stock,^'  or 
that  preferred   stock  will  be  redeemed  at  a  specified  time   in  the 


port  it.  Alger  v.  UinneBota  Loan  & 
Trust  Co.,  13i5  Minn.  235,  IBO  N.  W. 
765,  159  N.  W.  505. 

Wbere  the  gaarantor  becomes 
bankrupt  the  other  partj  cannot  prove 
a  claim  against  his  estate  for  damages 
arising  from  the  failure  of  the  cor- 
poration to  paj  the  giutranteed  divi- 
dends after  the  filing  of  the  petition 
in  bankruptcy,  and  this  is  true  al- 
though snch  failure  is  due  to  the  f»et 
that  the  corporation  itself  i«  snbse- 
quentlj  adjudged  bankrupt.  In  re 
Pettin^ll  ft  Co.,  137  Fed.  143. 

In  Tllton  T.  Whittemore,  202  Mass. 
39,  SS  N.  E.  329,  a  guaranty  of  divi- 
dends was  held  to  be  limited  to  the 
year  to  which  an  obligation  on  the  part 
of  the  seller  to  repurchase  the  stock 
was  limited. 

A  gunrantf  by  one  corporation  of 
dividends  on  the  stock  of  another  cor- 
[•oration  which  it  pure  bases  indorsed 
on  tbe  stock  certificate,  may  be  con- 
strued as  an  agreement  to  pay  stated 
sums  at  stated  times  as  instalments  on 
tbe  purchase  price  of  such  stock,  Mid 
hence  be  valid,  rather  than  as  an 
cgreement  to  pay  dividends  whether 
eny  profits  are  earned  or  not.  Wiud- 
muller  v.  Standard  Distilling  ft  Dis- 
tributing Co.,  106  N.  T.  App,  Div. 
246,  94  N.  Y.  8app.  52. 

A  certificate  of  stock  bore  the  fol- 
lowing printed  guaranty:  "The  un- 
dersigued  hereby  guarantees  and 
agrees  to  pay  to  the  holder  of  record 
of  the  within  certificate,  so  long  aa 
said  eertiflcate  shall  be  outstanding, 
but  not  to  exceed  the  present  unex- 
pired term  of  the  period  for  which 
said  •  •  •  company  is  ineorpor- 
nted,"  a  specific  dividend.  The  court 
Iield  that  the  dissolution  of  the  com- 
I^>any   terminated    the    guaranty,    and 


that  in  an  actioa  on  the  guaranty  the 
guarantor  was  not  barred  from  setting 
up  the  dissolution  of  the  company,  by 
reason  of  the  fact  that  the  guarantor 
had  secured  such  dissolution.  The 
court  remarked  that  the  action  was 
based  wholly  upon  the  terms  of  the 
guaranty,  and  while  the  defendant 
would  not  be  permitted  to  take  ad- 
vantage of  its  wrongful  act  in  se- 
curing the  dissolution  of  the  com* 
pany,  that  the  question  of  its  fraud 
could  not  be  considered  in  the  case 
at  bar.  Mason  v.  Standard  Distilling 
ft  Distributing  Co.,  S5  N.  Y.  App.  Div, 
520,  83  N.  Y.  Supp,  343. 

In  Piiher  v.  Beitz,  172  Mo.  App.  162, 
157  8.  W.  883,  it  was  held  that  there 
was  no  basis  for  tbe  contention  that 
the  seller  warranted  large  and  profi- 
table results  to  the  buyer. 

18  See  Hubbard  v.  Hubbard,  151  N. 
Y.  App.  Div.  174,  135  N.  Y.  Supp.  908. 

19  Where  the  organizers  of  a  cor- 
poration issued  the  stock  to  them- 
selves as  fully  paid,  and  guaranteed 
to  subtsequent  purchasers  that  tbe 
stock  should  be  nonassessable,  it  was 
held  that  they  were  liable  to  pur- 
chasers of  the  stock  on  account  of 
payments  made  by  the  latter  to  satisfy 
an  extra  statutory  liability  for  cor- 
porate debts,  as  well  as  those  made 
on  tbe  stock  itself.  Omo  v.  Bernart, 
108  Mich.  43,  65  N.  W.  822. 

A  warranty  by  the  seller  of  stock 
that  there  wore  no  assessments  "about 
to  be  made ' '  upon  the  stock  is  not 
broken  by  the  fact  that  shortly  after 
(he  sale  the  stockholders,  by  agree- 
ment, issued  new  stock  to  be  pur- 
chased by  themselves,  the  proceeds  to 
be  applied  in  payment  of  debts. 
Humphrey  v,  Merriam,  46  Minn.  413, 
49  N.  W.  199. 
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fatore,**  or  tliat  certidn  other  oatstanding  stock  is  <coiiimoii  stock,'^ 
or  that  the  corporation  will  return  the  money  invested  with  a  speci- 
fied profit,  on  or  before  a  certain  date." 

He  may  also  warrant  that  the  financial  condition  of  the  corporation 
is  as  represented,"  or  may  guarantee  that  there  are  no  debts  against 
the  corporation,  or  stipulate  that,  if  there  arc  debts,  they  shall  be 
paid  by  the  corporation  or  by  himself  before  a  certain  time,**  or  may 
guarantee  or  warrant  that  the  debts  do  not  exceed  a  certain  amonnt." 


MA  pureb&ier  of  preferred  stock 
from  the  corporation  mny  enforce  a 
(piaront^  bj  it  that  such  atock  will 
be  retired  at  a  epeciSed  price  within 
a  certain  time.  Keyes  v.  Blue  Bell 
Medicine  Co.,  34  a  D.  897,  148  N.  W. 
506. 

A  goarantj'  that  preferred  stock 
will  be  redeemed  at  a  certain  time 
in  the  fntQTe  may  be  construed  as  a 
contract  to  pnrehaee  the  stock  at  par 
at  that  time,  and  ia  breached  by  the 
gnarantor  becoming  bankrupt,  and  the 
other  party  maj  prove  hie  claim  for 
damages  beeanse  of  aoch  breach  in  the 
baakruptcy  proceedings.  In  this  ease 
the  corporation  was  adjudged  bank- 
rupt after  the  guarantor.  In  re  Pet- 
tiugill  ft  Co.,  137  Fed.  143. 

II  In  Pendleton  t.  Harria-Emery  Co., 
124  Iowa  361,  100  N.  W.  117,  it  was 
held  that  the  breach  ef  sneh  a  guar- 
a&ty  did  nvt  entitle  the  purchaser  to 
any  part  of  a  fund  deposited  as  se- 
curity for  its  performance  in  the  ab- 
sence of  a  showiug  that  he  was  dam- 
aged by  the  breach. 

1 A  petition  in  an  action  on  aueh 
a  guaranty  is  demurrable  where  it 
does  not  allege  a  breach.  Hunt  v. 
Taylor,  27  Ky.  L.  Eep.  878,  87  a  W. 
290. 

It  Whether  representations  as  to 
the  financial  condition  of  the  corpora- 
tion amounted  to  a  warranty  held  for 
the  jury.  Cornish  v.  Friedman,  94 
Ark.  282,  126  S.  W.  1079. 

MUnited  States  Fire  Apparatus  Co. 
v.  O.  W.  Baker  Mack.  Co.,  10  BeL  Ch. 
421,  95  AtL  SH. 


A  contract  for  the  sale  of  stock 
which  provides  that,  if  any  liabilities 
or  debts  exist  against  the  company, 
they  shall  be  paid  by  the  company  or 
by  the  seller  before  a  certain  date, 
doee  not  apply  to  debts  created  after 
the  date  of  the  contract,  the  resigna- 
tion of  the  seller  as  president  of  the 
company,  and  the  election  of  the  pnr- 
chaser.  Beed  v.  Hayt,  109  N.  Y.  S59, 
17  N.  E.  418. 

In  Wortbiugton  t.  Herrmann,  89 
N.  T,  App.  Div.  627,  88  N.  T,  Supp. 
76,  a  recital  in  an  option  contract  was 
held  not  to  amount  to  a  warranty  of 
the  assets  aad  liabilities  of  the  cor- 
poration. 

BB  Childs  V.  Krey,  199  Mass.  3S2, 
SS  N.  £.  442;  Millsaps  t.  Merchants' 
&  Planters'  Bank,  71  Miss.  361,  13 
So.  903;  Pacific  Power  &  Light  Co.  t. 
White,  96  Wash.  IS,  Ann.  Gas.  1918 
B   125,   164  Pac.  602. 

On  breach  of  &  guaranty  that  the 
liabilities  of  the  con^Hiny  do  not  ex- 
ceed by  more  than  tlOO  the  amount 
set  forth  in  a  certain  statement,  the 
measure  of  damages  is  the  diflerence 
between  the  amount  of  the  actual 
liabilities  and  the  am/tunt  so  set  forth, 
less  flOO.  Childs  v.  Erey,  199  Moss. 
382,  85  N.  E.  442. 

On  breach  of  a  covenant  that  the 
corporation  is  not  indebted  in  excess 
of  a  specified  amount,  contained  in  & 
contract  for  the  sale  of  half  of  the 
Stock  of  a  corporation,  prima  facie  the 
purchaser  is  damaged  to  the  extent  of 
one-half  of  the  amount  by  which  the 
corporation  '■     indebtedness 


d  by  Google 


(^». 


5ej 


Stock  j 


I   SlOCKHOLDEBS 


[§  3889 


may  also  agree  to  refand  to  the  purchaser  an  amoimt  of  the 

c  money  equal  to  any  loss  which  the  stockholder  might  sus- 

■A  stockholder  as  a  result  of  a  previous  misappropriatioa  of 

r  a  corporate  officer." 

1B_etter8  "inc."  placed  in  parenthesis  immediately  after  the 

^^^  the  corporation  in  the  contract  are  not  a  warranty  that  the 

«■       that  of  a  corporation  de  jure." 

^T^^^reement  to  "turn  over"  to  the  purchaser  all  the  stock  of  a 
oe*^*^*i  company  "now  owned"  by  the  seller  was  held  not  to  imply 

B^  _   **-^^  ^rtaking  by  the  latter  to  turn  it  over  free  from  an  incum- 
□eld  by  the  purchaser." 

^aurchaser  as  part  consideration  for  the  contract  of  sale  may 

»r^^     to»  pay  sums  paid  by  the  seller  in  settlement  of  claimed  Uens 
C  .^^"^     ^-tock,"  or  to  make  good  to  the  seller  any  loss  resulting  to  him 
V/^^     ^Trors  or  misstatements  in  statements  as  to  the  financial  condi- 
^'^        ^^E  iiie  corporation  on  which  the  transaction  was  hased,** 


'OftS.t 


"wliich  the  Beller  covenaitted  it 


■**^^  be.  State  v.  Begent  Laundry 
^-,  196  Mo.  App.  827,  190  6.  W,  951. 
Vliere  the  seller  of  Btoek  gave  an 
expTMB  wBrr&nty  that  the  tiabilitieB 
of  the  coipoTation  did  not  exceed  a 
certain  sngi,  and  they  did  exceed  Bucb 
Aim,  it  WB8  held  that  the  breBch  might 
be  Bet  up  by  the  porchaaer  to  defeat 
an  action  on  a  note  given  for  the 
atoeh.  Millsapa  v.  Merchants'  & 
Planters'  Bank,  71  Miu.  SSI,  13  So. 
S03. 

In  WoTthington  v.  Herrmann,  89  ii. 
T.  App.  Div.  627,  88  N.  T.  Supp.  76, 
aff'd  180  N.  T.  55B,  73  N.  E.  1134, 
recitals  In  an  option  agreement  as  to 
the  assets  and  liabilities  of  the  cor- 
poration "were  held  not  to  amount  to 
a  warranty.  It  was  alao  held  that  if 
there  was  a  warranty,  it  did  not  cover 
the  IndebtedneBB  of  the  corporation  on 
a  certain  date. 

M  Although  £uch  an  a^eemeut  pro- 
vides that  the  loss  shall  be  deemed  to 
have  been  soAtained  if  the  misappro- 
priated money  is  not  recovered  by  the 
eorporation  within  a  year  after  its 
miBappropriation,  the  purchaser  can- 
not recover  thereon  if  the  money  is 

6579 
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recovered  after  that  time  bat  before 

the  commeacement  of  his  action.  Bob- 
iiison  V.  Pierce,  34  Colo.  500,  83  Pac 
624. 

Consent  given  by  the  vendee  to  th« 
releajie  of  a  security  out  of  which  the 
loss  might  have  been  recouped  will 
bar  recovery  on  the  agreement.  Bob- 
ineon  v.  Fierce,  34  Colo.  500,  83  Fae. 
024. 

17  Marshall  v.  Keach,  227  111.  36, 
118   Am.  St.   Bep.   247,   10   Ann.   Cas. 


164,  81  N.  E.  29. 

MFuehrnuin  v.  McCord,  107  N.  T. 
App.  Div.  12,  96  N.  T,  Supp.  489, 
aff'd  186  N.  T.  566,  79  N.  E.  1105. 

Win  Bickel  v.  Bockwood,  20S  Fed. 
187,  the  seller  was  held  entitled  to 
recover  on  an  agreement  whereby  the 
purchaser  agreed  to  pay  him  half  of 
the  amount  paid  by  him  in  settlement 
of  an  alleged  lien  on  the  stock,  bnt 
not  to  exceed  a  specified  sum. 

WA  settlement  between  stockhold- 
ers, one  of  whom  sold  his  interest  to 
the  other,  was  held  to  be  a  sufficient 
consideration  to  support  such  an 
agreement  by  the  latter.  Ofner  v. 
Weigel,  199  Fed.  720. 
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In  an  action  on  an  express  warranty,  it  is  not  necessary  to  allege 
or  prove  a  scienter,**  Nor  is  a  return  or  an  offer  to  return  the 
stock  necessary  to  entitle  the  purchaser  to  maintain  such  an  action.** 

§38d0.  — Mplied  warranties.  On  a  sale  of  stock  there  are 
certain  implied  warranties.  The  Beller  of  stock,  like  the  seller  of 
any  other  personal  property,  impliedly  warrants  his  title  to  the 
stock.**  "And  this  warranty  extends  to  and  protects  against  liens, 
charges,  and  encumbrances  by  which  the  title  is  rendered  imperfect 
and  the  value  depreciated  thereby."**  It  only  extends  to  legally 
enforceable  demands,  however.**    The  seller  also  impliedly  warrants 

Bavings  Bank,  1»3  HI.  394,  61  N.  E. 
1024,  aS'g  96  HI.  App.  29. 

The  nnifonn  Btock  Transfer  Act 
(ill)  providea  that  "a  per»<m  who 
for  value  transfers  a  certificate,  in- 
cluding one  who  osBigna  for  valne  a 
claim  secured  by  a  certificate,  unless 
a  contrary  intentitra  appearjs,  war- 
rants •  •  •  that  he  has  a  l^al 
right  to  transfer  it."  This  act  is  in 
force  in  Louisiana,  Maryland,  Massa- 
chusetts, Michigan,  New  Jersey, 
New  York,  Ohio,  Pennsylvania,  Wis- 
consin and  Alaska.  - 

« Martin  v.  McDonald,  188  N.  0. 
232,  84  8.  £.  258. 

The  exiitence  of  a  valid  lien  on  the 
stock  is  a  good  defense  to  an  action 
by  the  buyer  to  recover  the  pnrehase 
price.  Martin  v.  McDonald,  168  N. 
C.'232,  S4  8.  B.  258. 

In  McClnre  v.  Central  Trust  Co.  of 
New  York,  165  N.  Y.  108,  53  L.  B.  A. 
1S3,  B8  N.  E.  577,  rev'g  28  N.  T.  App. 
Div.  433,  53  N.  Y.  Supp.  183,  it  waa 
hold  that  "it  was  a  condition  of  the 
sale,  whether  called  an  implied  war- 
ranty or  any  other  name,  that  the  de- 
fendant was  to  deliver  marketable 
stock  free  from  lien,  for  that  alone 
would  meet  the  description  of  the 
thing  sold,  under  the  circumstances 
surrounding  the  parties  when  the  sale 
was  made." 

mt  is  not  breached  by  an  unen- 
forceable demand  against  the  etock, 
however  just  in  morals.    8o  it  is  not 


91  Her  V.  Jennings,  87  B.  C.  87,  68 
S.  B.  1041;  Hull  v.  Geary,  71  W.  Va. 
490,  76  8.  E.  960. 

wPhiUipa  V.  Crosby,  69  N.  J.  L. 
61S,  55  At).  814. 

MAlkanUB.  Bankers'  Trust  Co.  of 
8t.  Louis  V.  McCloy,  109  Ark.  160, 
47  L.  B.  A.  (N.  8.)  333,  159  8.  W. 
205. 

HUnois.  Bnrwash  v.  BaHtni,  230  Dl. 
34,  15  L.  B.  A.  (N.  S.)  409,  82  N.  E. 
355;  Marshall  v.  Eeaeh,  227  HI.  35, 
118  Am.  St.  Bep.  247,  10  Ann.  Cas. 
164,  61  N.  E.  29;  Higgins  v,  niinois 
Trust  k  Savings  Bank,  193  III.  394,  61 
N.  E.  1024,  off 'g  98  Dl.  App.  29;  Bogan 
V.  Dllnoia  Tmst  k  Savings  Bank,  93 
m.  App.  39,  aff'd  194  HI.  6O0,  62  N. 
E.  834. 

Iowa.  Allen  v.  Pegram,  16  Iowa 
163. 

LoulJriaaa.  State  v.  North  Louisi- 
ana k  Texas  B.  Co.,  34  La.  Ann.  947. 

Hwr  Tork.  Mcaure  v.  Central 
Tmst  Co.  of  New  York,  165  N.  T. 
108,  53  L.  a.  A.  153,  68  N.  B.  577, 
rev'g  28  App.  Dir.  433,  53  N.  Y.  Supp. 
18S;  Seizer  v.  Mali,  32  Barb.  76. 

Korth  OuoUna.  Martin  v.  McDon- 
ald, 168  N.  C.  232,  84  8.  E.  258.. 

Fennsylvaola.  People's  Bank  v. 
Kurtz,  99  Pa.  8t.  844,  44  Am.  Bep. 
112. 

A  vendor  of  stcrck  impliedly  war- 
rants that  he  is  the  owner  thereof 
and  authorized  to  transfer  the  title 
thereto.     Higgins  v.  Illinois  Tmst  k 
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that  the  certificate  of  stock  is  genuine,  and  legally  what  it  purports 
to  be."  By  statute  in  some  states  he  also  impliedly  warrants  that 
he  has  no  knowledge  of  any  fact  which  would  impair  the  validity 
of  the  certificate." 

It  has  been  held  that  where  the  corporation  has  been  adjudged 
illegal  and  enjoined  from  continuing  business,  stock  issued  by 
it  is  a  nullity,  and  there  is  no  consideration  for  a  note  given  for  the 
purchase  price  of  certain  of  its  ahares."  And  according  to  the  better 
opinion,  where  an  attempted  increase  of  the  capital  stock  of  a  cor» 
poration  is  a  nullity  because  of  want  of  authority,  or  noncompliance 
with  conditions,  so  that  the  issue  is  absf^utely  void,  a  purchaser  of 
such  stock  may  rescind  and  recover  the  price  paid  on  the  ground  of 


St.  Periy  E.  Co.,  137  N.  T.  231,  19 
L.  B.  A.  331,  33  Am.  St.  Rep.  712,  83 
N.  B.  378j  Titui  v.  Poole,  73  Hna 
388,  26  N.  T.  Supp.  451;  ShotweU  v. 
M&li,  38  Barb.  445;  Seizor  v.  Mali,  32 
Barb.  76. 

PannflflvuiU.  People's  Bank  v. 
Eurti,  09  Ph.  St.  344,  44  Am.  Bflp. 
112. 

The  Uniform  Stock  Tiansfer  Act 
(SH)  provides  that  "a  pewou  who 
for  ralue  tranaferB  a  eertifiaato,  in- 
eluding  one  who  aaaigns  for  value  a 
claim  aecured  hy  a  eertificats,  unless  a 
contraiy  Intention  appeara,  warrants 
that  the  certificate  is  genuine."  This 
act  ia  in  force  in  Louisiana,  M&iytand, 
Uaasachnsetta,  Michigan,  New  Jersey, 
New  York,  Ohio,  Pennaf Ivanta,  Bhode 
Island,  Wiaconsin   and   Alaska. 

ST  The  Uniform  Stock  Transfer  Act 
(111)  provides  that  "a  person  who 
for  value  transfers  a  certificate,  inelud- 
ing  one  who  assigns  for  value  a  claim 
secured  by  a  eertiflcate,  unless  a  eon- 
trarj  intention  appears,  warrants 
■  ■  ■  that  he  has  no  knowledge 
of  any  fact  which  would  impair  the 
validity  of  the  certificate."  This  act 
la  in  force  in  Ltmisiana,  Maryland, 
Massachusetts,  Michigan,  New  Jer- 
aey.  New  York,  Ohio,  Pennsylvania, 
Bhode  Island,  Wisconsin  and  Alaska. 

UTodd  V.  Ferguson,  ifil  Uo.  App. 
624,  144  a  W.  158. 


breached  by  a  lien  on  the  stock  given 
to  the  corporation  by  ita  by-laws, 
where  such  lien  is  not  enforceable 
against  a  bona  flde  purehaaer,  and 
the  purchaser  eomea  within  that  elaas, 
and  if  he  pays  the  corporation's  claim 
under  such  circumstances,  he  cannot 
recover  the  amount  so  paid  from  the 
aeller  on  the  implied  warraJity.  Bank- 
ers' Trnst  Co.  of  St.  Lonis  v.  McCIoy, 
109  Ark.  160,  47  L.  B.  A.  (N.  &)  333, 
159  S.  W.  205. 

ununolfl.  Bnrwash  v.  Ballou,  230 
m.  34,  IS  L.  B.  A.  (N.  S.)  409,  82  N. 
E.  355;  Marshall  v.  Keach,  227  Dl. 
36,  lie  Am.  St.  Bep.  247,  10  Ann.  Cas. 
164,  81  N.  £.  29;  Higgins  v.  niinoia 
Tmat  A  Savings  Bank,  193  111.  394, 
61  N.  B.  1024,  aff'g  96  IlL  App.  29; 
Began  V.  Illinois  Trust  b  Savings 
Bank,  93  DL  App.  30,  aff'd  194  HI. 
600,  62  N.  E.  834. 

lown.  Allen  v.  Pegram,  16  Iowa 
163. 

XaOolAuia.  Liuotrin  v.  New  Orleans 
Exp.  Co.,  45  La.  Ann.  729,  12  So. 
937. 

ir«w  Jsnay.  Wood  v.  Sheldon,  42 
N.  J.  L.  421,  36  Am.  Bep.  623. 

2T«w  York.  McClure  v.  Central 
Trust  Co.  of  New  York,  185  N.  Y. 
108,  53  L.  B.  A.  153,  58  N.  E.  577, 
rev'g  judgment  38  App.  Biv.  433,  53 
N.  Y,  Supp.  188;  Fifth  Ave.  Bank  of 
New  York  v.  For^-Second  8t,   ft   G. 
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breach  of  implied  w&rranty  of  the  existeDce  of  the  thing  sold.**  Al. 
thou^  the  corporation  may  be  liable  in  damages  to  bona  fide  por- 
cfaasers  of  such  certificates,  a  right  of  action  for  dunages  against  the 
corporation  is  not  what  the  parties  intended  to  sell  and  buy.  Bnt 
there  is  authority  to  the  effect  that  there  is  no  implied  warranty 
that  the  stock  is  not  part  of  an  overissue  fraudulently  issued  in  excess 
of  the  amount  permitted  by  the  charter,*"  or  that  increased  stock 
was  legally  issued." 

Upon  a  sale  of  stock  in  an  existing  corporation  there  is  no  implied 
warranty  that  the  corporation  has  a  de  jure  existence.  It  is  suffi- 
cient to  show  that  it  is  a  corporati<m  de  facto,"  as  explained  in  a 
former  chapter.**  One  who  signs  a  memorandum  of  the  purchase 
of  certificates  of  stock  in  a  corporation  thereby  admits  the  legal 
existence  of  the  corporation,  and  he  is  liable  for  the  agreed  price 
in  the  absence  of  evidence  that  the  certi6cat«8  offered  were  not  genu- 
ine, or  such  as  were  intended  by  the  contract.**  Purchasers  of  the 
stock  of  a  corporation  on  the  market  cannot  complain  of  fraud  in  the 
organization  of  the  corporation.** 

The  seller  does  not  impliedly  warrant  the  solvency  of  tJie  cor- 
poration,** or  its  title  to  particular  property  held  by  it,*'  nor  the 
quality  **  or  value  *•  of  the  stock  sold,  nor  that  it  is  full  paid  and 


W Lincoln  v.  New  Orleaua  Exp.  Co.,  M people's  Bank   v.  Kurtz,  99  Pa. 

4S  La.  Ann.  729,  12  Bo.  937.  St.  344,  44  Am.  B«p.  112. 

WPeopIe's  Bank  v.  Kurtz,  99  Pa.  *7 Allen   v.  Pegram,  16  Iowa  163; 

St  344,  44  Am.  Rep.  112.  State  v.  North  Louisiana  &  T.  B.  Co., 

41  The  purchaser  cannot  escape  lis-  34  La.  Ann.  947. 

bilitj  for  the  price  by  sbowing  that  4§  Allen  v.  Pegram,  16  Iowa  163. 

the  increaaed   stock  was   illegally   is-  4S  Field   v.   Turley    (Ky.   L.   Bep.), 

sued   in   the  absence  of   an    express  120  8.  W.  33S;  Benton  v.  Uaryott,  21 

warranty  or  fi-and.     Burwash  v.  Bal-  N.  J.  £q.  123 ;  Jones  v.  Oarlington,  44 

Ion,  230  m.  34,   15  L.  B.  A.   (N.  8.)  8.  C.  S33,  22  8.  E.  741;  Issenbnth  t. 

409,  S2  N.  E.  355.  Biegel,  20  8.  D.  322,  106  N.  W.  68. 

4t  Burwash    v.   Ballou,   230   111.    34,  In  the  absence  of  an   express  war- 

15  L.  B.  A.  (N.  S.)  409,  82  N.  B.  355;  ranty  or  fraud,  the  purchaser  cannot 

HarahaU   v.   Keaeh,   227   III.   35,    IIS  escape  liability  for  the  price  because 

Am.  8t.  Bep.  247,  10  Ann.  Cas.  164,  the  stock  turns  out  to  be  of  no  value. 

81  N.  E.  29;  Barter  v.  Eltzroth,  111  Peck    Colorado    Co.    v.    Strattos,   95 

Ind.   159,  12  N.  E.   129;   Bejnolds  v.  fed.  741. 

ISj^TB,  61  Vt.  444.  MEiggins  v.  Illinois  Trust  &  Sav- 

«See  Chap.   10,  supra.  ings  Bank,  103  HI.  394,  61  N.  £.  1024; 

MMann  t.  Williams,  143  Mass.  304,  liogan    v.    lUiDois    Trust    £    Savings 

9  N.  E.  807.  Bank,   93   HI.   App.   30,  aff'd  194  Bl. 

«  CaldweU  v.  Bo^d,  S7  Fa.  St.  321.  600,  62  N.  E.  834. 
6682 
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§3891.  —AjTesmeatal^Bellar  to i^iindi»ae<vglTiiiff  him  option 
to  do  Bi^  and  the  like.  The  seller  of  corporate  stock  may  agree  to 
repurchase  it  at  a  specified  price  at  the  option  of  the  buyer,  or  ap(m 
certain  contingencies."     Such  a  contract  is  generally  regarded  as 

•lAUbanu.  UcQowin  v.  Dickson, 
182  Ala.  lei,  6S  80.  685;  SibUf  t.  B&r- 
eU;,  14  Ala.  App.  432,  70  So.  201,  eer- 
tior«i  denied  Ex  parte  Barclay,  70 
Bo.  1012  (mem.  dec). 

Oallfonila.  Fontana  r.  Pacific  Can 
Co.,  129  Cal.  51,  61  Pac.  SSO;  HodBon 
V.  Seeley  Specialties  Co.,  19  CaL  App. 
213,  124  Pac  1051;  Avery  v.  GuUen, 
15  CaL  App.  413,  114  Pa«.  1022. 

DIstiict  of  Oolnmtda.  Craudell  t. 
CIaM«D,  29  App.  Cas.  5. 

Owvgla.  Poole  v.  Corker,  15  Oa. 
App.  022,  83  8.  E.  1101. 

ZUInolg.  Osgood  v.  Bkinner,  211 
-ni.  229,  71  N.  S.  869,  aff'g  111  Ul. 
App.  60S;  Shults  v.  Ujller-Eamilton, 
189  m.  App.  396. 

Iowa.  Doughty  V.  Law,  178  Iowa 
840,  160  N.  W.  S26;  Hamilton  v.  Fin- 
negan,  117  Iowa  623,  81  N.  W.  1039. 

Ktifff  Echternaeli  v.  Uoucrief, 
M  Kan.  7S4,  147  Pac.  860. 

MawwcTmstta.  Armstrong  v.  Orler, 
220  Mass.  112,  107  N.  E.  392;  Schae- 
fer  T.  etrieder,  203  Uass.  467,  89  N. 
E.  618;  Tiltoii  v.  Wbittemore,  202 
Man.  39,  8S  N.  E.  329;  Oraliam  t. 
Houglitaii,  153  Hais.  384,  26  N.  E. 
876;    Thomdike  v.  Locke,   98   Mass. 


Lyons  V.  Snider,  136 
Minn.  2S2,  161  N.  W.  532;  First  Nat. 
Bank  of  Hastings  v.  Corporation  8«- 
enritiea  Co.,  128  Minn.  341,  150  N. 
W.  1084. 

Uontaaa.  Baiehe  v.  Horrism,  47 
Uont.  127,  130  Pae.  1074;  Baiehe  v. 
Uorrison,  37  Mont.  244,  95  Pac.  1061. 

N«w  To^  Eetchum  v.  Alexan- 
der, 168  App.  Div.  38, 153  N.  T.  Supp. 
664;  Menrer  t.  American  Moving  Pic- 
ture Mach.  Co.,  61  Misc.  281,  113  N. 
T.  Supp.  719;  Shea  v.  Eiely,  167  N. 
Y.  Snpp.  570. 


Paulson  V.  Weeks,  80  Ore. 
468,  157  Pac.  BOO. 

Peniuqrlvuilik  Flanuery  t.  Weasels, 
244  Pa.  321,  00  Atl.  715. 

Vanumt.  Fay  v.  Wheeler,  44  Vt. 
2S2. 

Wlscoiudn.  Strait  v.  Northwestern 
Steel  &  Iron  Works,  148  Wis.  254,  134 
N.  W.  387;  Hankwiti  v.  Barrett,  143 
Wis.  639,  128  N.  W.  430;  Vohland  t. 
Celhaar,  13S  Wis.  75,  16  Ann.  Caa. 
781,  116  N.  W.  869. 

Such  an  agreement  la  a  eontinning 
guaranty  of  the  value  of  the  stock, 
and  ia  not  invalid  for  indefiniteness 
at  to  the  time  of  performance,  since 
it  wonld  be  enforeeahle  at  any  time 
within  the  statute  of  limitations. 
Poole  V.  Corker,  15  Ga.  App.  622,  83 
a.  E.  1101.   ■ 

Where  the  agreement  is  to  repur- 
chase within  18  months  in  the  event 
that  the  purchaser  becomes  dissatis- 
fied with  the  stock,  the  seller  becomes 
liable  to  repay  the  purchase  price 
immediately  upon  being  notified  by 
the  purchaser,  within  the  time  speci- 
fied, that  he  is  disaatiafied.  Avery 
V.  Cnllen,  15  Cal.  App.  413,  114  Pac. 
1022. 

An  agreement  by  a  corporation  on 
the  sale  of  preferred  stock  to  com- 
mission merchants,  who  were  acting  as 
its  factors,  to  take  up  such  «tDck  if  it 
should  ' '  for  any  reason  desire  to 
change  the  acconnt"  was  held  not  to 
obligate  it  to  take  up  or  redeem  the 
stock  on  its  going  into  voluntary  liqui- 
dation. Farrish -Stafford  Co.  v.  Char- 
lotte Cotton  Mills,  1S7  N.  C.  188,  72 
8.  E.  973. 

See  Watson  v.  Virginia-Carolina 
Lumber  Co.,  93  S.  C.  1,  75  S.  £.  1020, 
construing  a  provision  in  such  a  con- 
tract requiring  the  purchaser  to  bear 
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being  in  the  nature  of  a  conditional  sale,  with  an  option  in  the 
purchaser  to  revoke  or  rescind  it."  The  nmtn^  promisea  of  the 
parties  to  sell  and  purchase  constitnte  a  sufficient  consideration 
to  support  it,"*  and  it  is  not  lacking  in  mutuality  where  it  forms  a 
part  of  the  origin^  contract  of  sale.** 


Ms   pToptrrtion   of   the   losses   of   ths 
bnsineee,  if  any,  incurred  In  the  mean- 

The  harden  of  proving  meh  &  con- 
tract IB  on  the  party  SMorting  that 
it  waa  made.  Blair  v.  Minzesheimer, 
124  N.  T.  App.  Div.  177,  108  N.  T. 
8upp.  7W. 


elude  a  recwvery  of  the  contract  price, 
where  it  Ib  due  to  Bolicitations  of  the 
defendant  and  his  repTeHeutations  that 
he  will  comply  with  the  eontraet. 
Eehtemaeh  v.  Moncrief,  94  Ean.  754, 
147  Pac  860. 

USbultz    V.    Uiller-Eamilton,    IBO 
HI.  App.  396;   Lyons  t.  Snider,  136 


In  Strait  v.  Northwestern  Steel  A      Minn.  252,  161  N.  W.  532. 


Iron  WorkB,  148  Wis.  254,  134 
S87,  the  evidence  waa  held  to  ahow  an 
agreement  by  the  corporation  to  re- 
pnrchaae  stock  issued  to  the  plaintiff 
for  certain  property  in  case  he  shmild 
be  discharged  from  its  Bervice. 

The  value  of  the  stoch  bb  of  the  time 
of  the  breach  controls  in  determin- 
ing the  damageH.  Sibley  t.  Barclay, 
14  Ala.  App.  422,  TO  Bo.  201,  cer- 
tiorari denied  Ex  parte  Barclay 
(Ala.),  70  Bo.  1012  <mem.  dec). 

Upon  exercising  the  option  the 
porch Bser  is  entitled  to  recover  in 
an  aetioB  at  law  the  amount  which 
the  seller  agreed  to  pay,  and  is  not 
obliged  to  allege  or  prove  damages 
arising  ae  upon  a  breach  of  a  con- 
tract of  purchase  or  sale,  nor  to  al- 
lege or  prove  facts  justifying  the 
maintenance  of  an  action  for  specific 
performance.  Lyons  v.  Snider,  136 
Uinn.  252,  161  N.  W.  G32. 

In  an  action  for  breach  of  such  an 
agreement,  allegations  that  the  de- 
fendants falsely  represented  the 
value  of  the  stock  and  thereby  in- 
daeed  the  plaintiff  to  purchase  it  are 
irrelevant.  Shea  v.  Eiely,  167  N.  T, 
Supp.  570. 

Such  an  agreement  is  oBaignable, 
and  may  be  enforced  by  the  assignee- 
First  Nat.  Bank  of  Hastings  v.  Cor- 
poration Securities  Co.,  128  Minn.  341, 
ISO  N.  W.  1084. 

Delay  in  bringing  suit  will  not  pre- 

6584 


This  is  true  althongh  the  seller 
agrees  to  pay  an  advance  over  what 
he  received  about  equal  to  interest. 
Lyons  t.  Snider,  136  Uinn.  252,  161 
K.  W.  532. 

Where  the  seller  ie  given  an  option 
to  return  the  stock  at  a  certain  time, 
title  passes  at  once,  subject  to  the 
right  to  rescind'  and  return.  Onss 
V.  Nelson,  200  U.  S.  298,  50  L.  Ed. 
48S,  aff'g  14  Okla.  296,  78  Pac.  170. 

Such  a  contract  is  not  a  conditional 
one  for  the  sale  or  return  of  the  stock, 
but  embraces  a  completed  sale  witb 
an  option  to  the  buyer  to  rescind  if 
he  becomes  dissatisfied.  Paulson  v. 
Weeks,  SO  Ore.  468,  157  Pac.  590. 

The  election  of  the  purchaser  to  re- 
turn the  stock  ie  not  a  repudiation  or 
rescission  of  the  contract,  but  an 
adoption  of  a  right  expressly  con- 
tracted for.  Doughty  t.  Law,  178 
Iowa  840,  160  N.  W.  226. 

HFlannery  v.  Wessels,  244  Pa.  321, 
90  Atl.  715. 

An  agreement  by  a  corpcrration  as 
part  of  a  general  settlement  between 
it,  its  president  and  the  plaintiff,  to 
repurchase  stock  assigned  to  the  lat- 
ter is  supported  by  a.  sufficient  con- 
sideration, and  is  enforceable.  First 
Nat.  Bank  of  Eastings  v.  Corporation 
Securities  Co.,  128  Uinn.  S41,  150  N. 
W.  1084. 

M  Poole  V.  Corker,  15  Ga.  App.  822, 
63  B.  E.  1101. 
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Where  the  agreement  to  repurchase  is  &n  absolute  one,  the  par- 
chaser's  reason  for  wanting  to  return  the  stock  is  immateriaL" 

Time  is  of  the  essence  of  such  agreements,  and  the  option  to  return 
the  stock  and  receive  bac^  the  price  mtist  be  exercised  within  the 
time,  if  any,  fixed  by  the  contract.**  An  option  to  rescind  at  aziy 
time  does  not  mean  at  any  time  withoat  limit,  but  the  right  moat  be 
exercised  within  a  reasonable  time.'^  And  a  right  to  return  the  stock 
if  the  purchaser  becomes  diasatisfied  must  be  exercised  promptly  after 
he  becomes  dissatisfied.**     If  the  contract  provides  that  the  stock 


UArmitrong  t.  Orlu,  220  Uus. 
112, 107  N.  B.  392. 

HGnaa  v.  NelMn,  200  U.  a  296,  66 
L.  Ed.  4Se,  afl'g  14  Olcla.  296,  78  Pae. 
170;  Sibler  y.  Barela?,  J4  Ala.  App. 
422,  70  So.  201,  certiorari  denied  Ex 
parte  Barclay  (Ala.),  70  So.  1012 
(mem.  dec) ;  Alexander  v.  Boswoith, 
26  Cal.  App.  589,  147  Pac.  607;  Makuen 
V.  Elder,  170  N.  C.  510,  87  B.  E.  334. 

If  the  option  is  not  exercised  at  the 
time  fixed,  the  sale  is  complete  aad 
the  promifle  to  pa,y  the  balance  of  tha 
pnrebaae  price  becomsB  abBOlote. 
QuH  V.  Nelson,  200  U.  S.  208,  50  L. 
Ed.  489,  afl'g  14  Okla.  296,  78  Pac. 
170. 


A  contract  whereby  the  seller  agreed 
to  repurchase  the  stock  on  or  before 
12  months  from  date  was  held  not  to 
be  a  bilateral  contract  for  the  resole 
and  pnrchaoe  of  the  stock,  but  merely 
to  give  the  purchaser  the  option  to 
compel  the  seller  to  lepurehase  within 
the  time  prescribed  so  that,  where  he 
did  not  exercise  it  within  that  time, 
no  cause  of  action  on  the  contract 
arose  in  his  favor.  Scott  v.  Ooodin, 
21  CaL  App.  178,  131  Pac  76. 

The  seller  cannot  refuse  to  comply 
with  bis  agreement  to  repurchase  on 
the  ground  that  the  tender  of  the 
stock  was  not  made  in  time,  where 
the  failure  wae  due  to  his  own  acta  in 
perniading  the  purchaser  not  to  in- 
siat  upon  a  repurchase  within  Buch 
time.  Avery  t.  Cullen,  15  Cal.  App. 
413,  114  Pac.  1022. 


Acts  of  the  seller  after  the  expi- 
Tation  of  the  time  fixed  cannot  be 
deemed  a  wsiTer  of  bis  right  to  insist 
that  time  is  of  the  eesence  of  the  con- 
tract, since  there  is  no  longer  any  lia- 
bility on  his  part  or  anything  to 
waive.  Uakuen  v.  Elder,  170  N.  C. 
610,  87  a  E.  334. 

Where  the  seller  agreed  to  repur- 
chase the  stock  after  the  buyer  had 
held  it  for  a  year,  a  statement  made 
by  the  seller  five  months  after  the 
expiration  of  the  year  was  held  to 
be  too  late  to  amount  to  a  waiver  of 
a  tender.  Wright  v,  Berger,  114  N. 
Y.  Supp.  912. 

B7  Paulson  V.  Week*,  SO  Ore.  468, 
157  Pac  5B0. 

What  is  a  reasonable  time  is  gener- 
ally a  question  for  the  jury.  But  if 
the  delay  ie  clearly  unreasonable  the 
court  may  m  declare  as  a  matter  of 
law,  as  where  the  purchaser  waited 
more  than  seven  years  from  the  date 
of  the  contract,  more  than  five  years 
from  the  completion  of  the  sale,  and 
more  than  three  years  from  the  time 
he  became  dissatisfied  before  demand- 
ing a  rescission.  Paulson  v.  Weeks, 
80  Ore.  468,  157  Pac.  590. 

In  Armstrong  v.  Orler,  220  Uase. 
112,  107  N.  £.  392,  it  was  held  that 
the  demand  to  take  back  the  stock 
was  made  within  a  reasonable  time. 

tiPauUou  V.  Weeks,  80  Ore.  468, 
157  Pac.  590. 
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may  be  returned  after  a  certain  time,  the  purchaser  has  no  right 
to  return  it  and  receive  back  the  price  before  the  time  so  specified.'* 
Nor  can  an  action  for  breach  of  an.  agreement  by  the  seller  to  resell 
tbe  stock  for  the  purchaser  within  a  specified  time  if  he  is  dissatis- 
fied be  maintained  before  the  expiration  of  the  time  so  specified.** 
Generally  the  purchaser  must  give  the  seller  notice  of  his  election 
to  return  the  stock,^^  and  must  tender  the  stock  to  him  and  make  a 
demand  for  payment."    It  has  been  held,  however,  that  the  formali- 


■B  Grant  V.  Ledwidge,  100  Axk.  297, 
160  8.  W.  200. 

Whera  the  aeller  agrees  to  repur- 
ebaae  at  a  fspeeified  titne,  generally  do 
actitm  for  breach  of  the  agreemeat 
ean  be  liraught  "before  that  time, 
llulford  V.  Torrej  Exploration  Co., 
45  Colo.  81,  100  Pac.  5Sfl. 

'Where  the  aeller  becomes  laeol-vent 
and  tranaferH  the  note  given  for  the 
stock  before  the  time  fixed,  he  cannot 
ecmpliin  that  an  action  for  breach  of 
the  agreement  to  reparchaae  waB  com- 
menced before  that  time.  Malford  v. 
Torrey  Exploration  Co.,  45  Colo.  81, 
100  Pae.  596. 

H  Lawrence  v.  Qrimea,  144  Qa,  112, 
86  S.  E.  218. 

aiAl&buna.  Sibley  v.  Barclay,  14 
Ala.  App.  422,  70  8o.  201,  certiorari 
denied  Ex  parte  Barclay,  70  So.  1012 
(mem.  dec). 

Oallfomla.  Flickinger  v.  Wrenn 
Inv,  Co.,  172  Cal.  132,  155  Pac.  827. 

minolB.  Osgood  V.  Skinner,  211 
m.  229,  71  N.  E.  869,  aff'g  111  HI. 
App,  606. 

lovi.  HamUton  v,  Finnegan,  117 
Iowa  623,  91  N.  W.  1039. 

Oklaltoma.  Quss  t.  Nelson,  14  Okla. 
£96,  78  Pro.  170,  aff'd  200  U.  8.  298, 
SO  L.  Ed.  489. 

nOallfonda.  Flickinger  v.  Wrenn 
Inv.  Co.,  172  Cal.  132,  155  Pac.  «27; 
Alexander  v.  Bosworth,  26  Cal.  App. 
589,  147  Pac  607. 

GeoTglA.  Poole  v.  Corker,  15  Ga. 
App.  622,  S3  S.  E.  1101. 

HUaola.  Sbultz  v.  liiller-Hamilton, 
189  IlL  App.  396. 


Iowa.  Hamilton  v.  Finnegan,  117 
Iowa  823,  91  N.  W.  1039, 

Now  York.  Ketchom  v.  Alexander, 
168  App,  Div.  38,  153  N.  T.  Snpp. 
864;  Wright  v.  Berger,  114  N.  T. 
Bupp.  912. 

Oklahoma,  Guss  v.  Nelsoa,  14  Okla. 
296,  78  Phc.  170,  aff'd  200  U.  S,  298, 
50  L.  Ed.  489. 

Where  the  contract  deiignates  the 
place  of  delivery  and  payment,  the 
porchaeer  must  show  a  tender  of  per- 
formance at  Buch  time  and  place,  and 
that  he  had  the  stock  there  for  deliv- 
ery. Shults  V.  Miller-Hamilton,  ISO 
m.  App.  396. 

Merely  giving  the  notice  of  an  in- 
tention to  ezereiae  the  option  reqiiired 
by  the  contract  is  not  sufflcient  to 
pat  the  seller  in  default,  but  the  pnr- 
cbasen  maat  also  tender  the  stock  and 
demand  performance.  A  tender  upon 
the  trial  is  insufficient.  Flickinger  v. 
Wrenn  Inv.  Co.,  172  Cal.  132,  155  Pac. 
627. 

Where  the  «tock  is  identified  and 
the  amount  to  be  paid  for  it  is  fixed, 
and  upon,  the  purchaser  notifying  the 
seller  of  his  election  to  resell  the  latter 
agrees  to  take  it  and  pays  a  part  of 
the  price,  the  contract  is  an  executed 
one  although  the  pore  baser  retains 
possession  of  the  stock,  and  be  may 
sue  for  the  price  without  tendering 
the  stock.  McGowin  v.  Dickson,  1S2 
Ala.  181,  62  So.  685. 

If  the  case  is  to  be  viewed  as  one 
for  rescission,  the  purchaser  need  not 
tender  back  the  stock  where  it  is 
worthless  and  never  had  any  value. 
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ties  necesaary  to  entitle  the  purchaser  to  return  the  stock  and  recover 
baek  what  he  has  paid  are  those  fixed  by  the  c<mtract,  and  that  if  it 
provides  for  notice,  bat  not  for  a  tender,  no  formal  tender  is  nee- 
easary."  It  has  also -been  held  that  where  the  purchaser  gives  the 
reqnired  notice  and  offers  to  deliver  the  stock  to  the  seller  on  pay- 
ment by  him,  and  tenders  the  stock  at  the  trial,  placing  the  certifi- 
cates  in  control  of  the  court,  this  is  sufBcient  although  no  formal 
tender  was  made  before  the  action  was  brought,**  The  fact  that  the 
piirchaser  pledges  the  stock  to  the  seller  as  security  for  a  loan 
does  not  constitute  an  election  not  to  insist  on  performance  of  the 
agreement  to  repurchase  it.* 

The  seller  of  stock  may,  for  a  valuable  consideration,  agree  to 
resell  the  stock  for  the  purchaser  at  a  profit,  but,  in  order  to  enforce 
such  an  agreement,  the  buyer  must  surrender  or  offer  to  surrender 
the  stock  to  him.** 

The  seller  may  be  given  the  option  to  repurchase  the  stock  on 


§  3892.  —  Onarau^es  and  agreements  "by  third  persons.  To  in- 
duce a  person  to  subscribe  for  or  purchase  stock  in  a  corporation, 
promoters  or  officers  of  the  corporation,  or  other  subscribers  or 
stockholders,  may  enter  into  a  contract  to  purchase  his  stock  from 
him  if  he  desires  to  withdraw.  Such  a  contract  ia  not  a  fraud  upon 
stockholders  who  are  not  parties  to  the  contract,  but  is  valid  and 
enforceable,"  provided,  however,  it  is  supported  by  a  suflBeient  consid- 

Aveiy  V.   CuHen,   15   Cat.  App.  413,  *<  Jones  v.  Dimmiek,  ITS  Ala.  2S6, 

114  Pae.  1022.  5»  So.  623. 

In  an  actios  for  breach  of  Bueh  an  CTEichbaum  v.  Sample,  213  Fa.  218, 

■tgreemeot,    allegations   that    the    de-  fl2  Atl.  837.    See  Draper  v.  Stone,  71 

fendants   never   delivered   the   certifl-  Me.  175. 

rates   to  the  plaintiff  and   that  the  NThiitMl  Stataa.    Morgan  v.  Str nth- 

atock  was  never  transferred  into  his  era,  131  U.  8.  240,  33  L.  Ed.  132;  Ophir 

name  on  the  books  are  relevant  as  Consol.  Mines  Co.  v.  Bryntesou,  143 

showing   why  he   never   tendered   the  Fed.  829. 

certi&eates   baek   to   the   defendants.  Alabama.     Broadtu  v,  Bassell,  160 

Shea  V.  Kiely,  167  N.  Y.  Bapp.  570.  Ala.  353,  48  So.  327. 

e>  Donghty  v.  Law,  17S  Iowa  840,  OaUfonU.    Fites  v.  Marsh,  171  Cal. 

160  N.  W.  226.  In  this  case  certain  487,  153  Fae.  926;  Oay  v.  Dare,  103 
letters  were  held  to  constitute  a  snffl-  Cal.  454,  37  Pac.  466  ;  McCampbell  v, 
dent   tender  if  one  was  necessary.  Obear,  27  Cal,  App.  97,  148  Fae.  942; 

MLyons  v.  Snider,  136  Minn.  25S,      Union  Collection  Co.  v.  Oliver,  23  Cal. 

161  N.  W.  S32.  App.   318,   137   Pac.    1082.     See   also 
UArmstrtnig    v.   Orler,    220    Mass.      Seott   v.    Goodin,   21    Cal.    App.    178, 

112, 107  N.  E.  392.  131  Pac.  76;  Hudson  v.  Soeley  Speeial- 
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eratiMi.**    If  the  obligation  to  parchase  is  conditional,  the  subscriber 


ties  Co.,  Iff  C&l.  App.  213,  124  Pae. 
1051. 

Etaorgla-  Edwarda  v.  Capps,  122 
Oa.  S27,  SO  8.  E.  S43;  Bogen  v.  Burr, 
105  Qa.  432,  70  Am.  St.  Bep.  50,  31 
B.  E.  43S. 

minoU.  Einceid  t.  Overflhinsr,  171 
III.  App.  37. 

Indian*.  Newman  v.  Horner,  55 
Ind.  App.  2»S,  103  N.  E.  820;  Sehmitt 
V.  Weil,  46  Ind.  App.  264,  02  N.  E. 
178. 

EantnokT.  West  v.  King,  163  Ky. 
561, 174  8.  W.  11. 

HWMchtuatta.  8es  Schaefei  v. 
Btrieder,  203  Maie.  4Q7,  89  N.  E.  618. 

Ulnnosota.  Traphagen  t.  Sagar,  63 
Minn.  317,  65  N.  W.  633. 

Mlasonil.  Simpson  v.  Van  Laning-  , 
bam,  267  Mo.  286,  183  S.  W.  324; 
Klein  v.  Johnson,  191  Ho.  App.  453, 
178  8.  W.  262;  Hulliken  t.  Hassltine, 
160  Mo.  App.  9, 141  8.  W.  713. 

Nebnaka.  Trenholm  t.  Kloepper, 
88  Neb.  236,  129  N.  W.  436. 

H«w  ToA.  Drucklieb  v.  Sam  H. 
Harris,  Inc.,  209  N.  T.  211,  102  N.  E. 
599,  rev 'g  Jadgment  195  App.  Biv.  83, 
140  N.  T.  Supp.  60;  Page  t.  Sbainwald, 
169  N.  T.  248,  57  L.  B.  A.  173,  62  N. 
E.  358,  rev'g  judgment  62  App.  Div. 
349,  65  N.  T.  Supp.  174;  Meyer  v. 
Blair,  109  N.  T.  600,  4  Am.  St.  Bep. 
SOO,  17  N.  E.  228;  Baird  v.  Hagen, 
143  App.  Div,  679,  128  N.  T.  Supp. 
217. 

South  Dakota.  Clement  t.  Bowe, 
33  8.  D.  499,  146  N.  W.  700. 

TomeSfH.  Fonrth  Nat.  Bank  of 
Nashville  v.  Stahlinan,  132  Tenn.  367, 
L.  B.  A.  1916  A  588,  178  S.  W.  942. 

A  letter  bj  the  vice  president  of 
the  corporation  in  which  he  eipressed 
a  willingness  to  enter  into  an  agree- 
ment to  buy  back  the  stock  was  held 
not  to  be  an  enforceable  contract  to 
repurchase  it.  BichHrdeon  v.  Hunter, 
88  Waeh.  375,  153  Pao.  325. 


To  make  a  proposal  to  repurchase 
obligatory  en  the  obligor  It  must  be 
accepted  and  acted  npon  by  the  per- 
son to  whom  it  ia  made.  If  the 
subscription  is  not  induced  by  the  pro- 
posal, as,  for  example,  where  the  pr[>- 
posal  is  to  repurchase  if  the  subscriber 
takes  (5,000  worth  of  stock  and  ha 
only  takes  tSfiOO  worth,  then  the  per- 
son making  it  is  not  bound.  Sehmitt 
v.  Weil,  46  Ind,  App.  264,  82  N.  E. 
178. 

The  purchaser  is  not  estopped  from 
maintaining  an  action  on  the  contract 
by  reason  of  the  fact  that,  between 
the  date  of  the  purchase  and  the  day 
when  he  requested  performance,  he 
surrendered  his  certificate  to  the  cor- 
poration and  received  a  new  one  rap- 
resenting  hia,  original  purchase  and  a 
stock  dividend.  Trenholm  v.  Kloep- 
per, 88  Neb.  238,  129  N.  W.  436. 

Such  a  contract  may  be  enforced 
nlthough  before  it  was  made  the  cor- 
poration had  forfeited  its  charter  for 
failure  to  pay  its  franchise  tax,  where 
the  purchaser  was  then  ignorant  of 
that  fact.  Fites  v.  Harsh,  171  CaL 
487,  163  Pac.  926. 

Such  a  contract  ia  not  pergonal  to 
the  purchaser,  but  may  be  enforced 
by  his  personal  representatives  after 
his  death.  Klein  v.  Johnson,  191  Mo. 
App.  453,  178  8.  W.  262. 

Bnch  an  agreement  is  assignable, 
and  even  if  it  is  not,  an  assignment 
thereof  may  be  ratified  by  the  obligor. 
Union  Collection  Co.  v.  Oliver,  23  CaL 
App.  318,  137  Pac.  1082. 

»0phlr  ConsoL  Mines  Co,  v.  Bryn- 
teson,  143  Fed.  829. 

The  subscription  to  or  purchase  of 
the  stock  by  the  person  to  whom  the 
promise  Is  made  is  a  sufflcient  consid- 
eration to  support  the  contract.  Ed- 
wards V.  Gapps,  122  Ga.  627,  50  8.  E. 
943;  Kincaid  v.  Overshiner,  171  111. 
App.  37 ;  West  t.  King,  163  Ey.  561, 
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mogt  show  perfomuuice  of  the  conditions  by  Mm,'"  3o  if  the  contract 
provides  for  a  repurchase  within  a  specified  time,  the  sahecriber  most 
offer  to  return  the  stock  and  demand  a  retam  of  the  money  within 
the  time  so  prescribed.''^    And  where  notice  to  the  obligors  ia  a  con- 


174  a.  W.  11;  Klein  t.  JcAnaon,  191 
Uo.  App.  453,  178  8.  W.  Sfi2;  Molli- 
ken  y.  Eusltine,  ISO  Mo.  j^p.  9,  141 
B.  W.  712j  Fourth  Nat.  Bank  of  Nwih- 
TiU«  V.  Stahlman,  132  Tenn.  367,  L. 
B.  A.  IQie  A  S68,  178  S.  W.  MS. 

The  fact  that  the  obligors  ftre  tmI- 
dents  of  the  town  In  whieli  the  eor- 
poration'a  manafaeturitig  plant  ia  to 
b«  located,  and  are  interested  in  its 
growth  and  development,  and  jointly 
interested  as  subscribers  in  the  fnrther- 
aaee  of  the  common  undertaking,  is  a 
sufficient  considerAtion  to  support  the 
agreement.  Bogers  v.  Burr',  lOS  Oa. 
432,  70  Am.  St.  Bep.  BO,  31  8.  B.  438. 

Damage  to  tlie  promiHee  is  b  suffi- 
cient consideration  to  support  a  pron>- 
ise  bj  a  third  person  to  purchase  stock 
boiu^t  from  the  corporation  provided 
it  does  not  p^  dividends  at  a.  certain 
rate.  Oemen-t  t.  BowVr^S  S.  D.  49D,  146 


N.  1 


,  700. 


nBebmitt  v.  Weil,  46  Ind.  App. 
264,  9Z  N.  E.  17S. 

nSehmltt  T.  Weil,  46  Ind.  App. 
264,  92  N.  £.  178.  Bee  also  Seott  t. 
Qoodin,  21  Cal.  App.  178,  131  Pae. 
76. 

Where  the  agreement  is  to  repnr- 
ehRse  if  requested  Xo  do  sg  on  a  cer' 
t&in  day,  and  no  request  is  made  on 
that  day,  the  agreement  is  at  an  end. 
It  can  be  revived  only  hj  the  making 
of  a  new  agreement.  Page  v.  Shaln- 
Wftld,  168  N.  T.  34ff,  67  L.  B.  A  173. 
62  N.  E.  356,  rev'g  judgment  52  H. 
Y.  App.  Div.  349,  65  N.  Y.  Bupp.  174. 

Where  the  agreement  ie  to  pay  the 
purchaser  100  cents  on  the  dollar  for 
the  stock  within  90  days  tram  date, 
the  purchaser  must  show  n  tender  of 
the  stock  to  the  other  party  and  a 
demand  for  the  par  valae  of  the  same. 


it  not  withiik  the  00  days,  at  lea«t 
before  the  suit  wm  brought.  Jforri* 
V.  Veach,  111  Qa.  435,  36  a  B.  753. 

The  fact  that  the  purchaser  hold 
the  stock  for  seven  years  will  not  pre- 
vent an  enforcement  of  the  contract, 
where  the  seller  agreed  to  repnrohasa 
it  at  any  time.  Kinoaid  v.  Over- 
shlner,  171  HI.  App.  37. 

Under  an  agreement  whereby  an  of- 
ficer of  the  corporation  from  which 
the  atoek  was  purchased  guarantees  to 
refund  the  money  paid  for  the  stock 
"in  twelve  months  from  date."  in 
case  the  purchaser  ia  dissatisfied,  the 
purchaser  has  »  right  to  express  his 
dissatisfaction  %nd  demand  a  fulfill- 
ment of  the  guarantee  at  any  time 
during  the  life  of  the  contract,  and 
the  seller  has  until  the  expiration  of 
the  twelve  months  in  which  to  comply 
with  such  demand.  Union  TTollectlon 
Co.  V.  Oliver,  23  Cai.  App.  318,  137 
Pac.  1082. 

A  tender  of  the  jitock  before  sait 
brought  la  not  neoessarj  where  lia- 
bility is  denied  and  performance  re- 
fused, but  the  bringing  of  the  cer- 
tificate into  court  for  delivery  to  the 
other  party  is  sufficient.  Kineaid  t. 
OveKshiner,  171  IlL  App,  37. 

Tender  is  not  necessary  where  the 
stock  is  in  the  possession  of  the  seller 
as  collateral.  Simpson  t.  Van  Loning- 
ham,  267  Uo,  286,  1S3  B.  W.  324. 

A  formal  tender  is  excused  where 
the  seller  refuses  to  carry  out  the 
contract.  It  is  sufficient  under  sueb 
eircumstsnces  if  he  is  the  owner  of 
the  stock  and.  is  at  all  times  ready 
to  transfer  it  to  the  seller  on  ^y- 
ment  of  the  agreed  price.  Newman 
V.  Horner,  5S  Ind.  App.  298,  103  N. 
£.  820, 
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ditiiHi  precedent  to  performaDce,  the  required  aotice  nrost  be  given.'" 
And  similarly  an  agreement  to  repurchase  the  stock  of  a  subscriber 
if  he  is  not  giveii  the  position  of  general  manager  of  the  company 
and  pennitted  to  hold  tliat  position  for  s  certain  number  of  yeara, 
and  providing  that  he  ^all  render  competent  and  efficient  services 
in  that  capacity,  imposes  no  obligation  to  repurchase  where  the  snb* 
scriber  is  discharged  from  such  position  because  of  his  failure  to 
render  competent  and  efficient  services."  The  fact  that  the  stock 
is  to  be  repurchased  at  its  book  value  as  shown  by  the  accounts  of 
the  corporation  will  not  justify  a  court  of  equity  in  intervening  in 
the  management  and  control  of  the  corporate  books  of  account,  espe- 
cially where  the  ccmdition  on  which  the  stock  is  to  be  repurchased 
has  not  happened  and  may  never  happen.^ 

The  right  of  the  corporation  to  make  agreements  of  the  character 
under  discussion  has  been  considered  in  a  previous  section,''* 

Promoten,  officers  or  directors,  or  otbers  interested,  may  also 
agree  with  one  who  purchases  stock  from  the  corporation  tiist  if  it 
fails  to  pay  dividends  at  a  specified  rate  they  will  make  up  any 
deficiency  ;■"  or  may  guarantee  that  a  subscriber  to  its  stock  will  not 
suffer  any  loss,"  or  that  the  corporation  will  receive  certain  notes 


WBogeri  V.  Burr,  105  Ga.  438,  70 
Am.  Bt.  Bep.  SO,  31  8.  E.  438. 

Where  the  contract  merely  provideB 
for  notice,  actual  peraonal  notice  is 
required.  Merely  mailing  a  notice  ia 
not  sufficient  unless  it  it  received. 
Bogers  v.  Burr,  105  Ga.  432,  70  Am. 
Bt.  Bep.  SO,  31  8.  £.  438. 

Notice  to  one  or  more  Joint  obligors 
Is  not  notice  to  all,  bnt  no  tie  e  to  each 
is  required.  Bogers  v.  Burr,  105  Ga. 
432,  70  Am.  8t.  Hep.  50,  31  8.  B.  438. 


N.  Y.  App.  Div.  83,  140  K.  Y.  8opp. 
60. 

n  See  1 004,  Bnpra, 

W  Crook  v.  8cott,  «5  N.  T.  App. 
Div.  139,  72  N.  Y.  Snpp.  616,  alT'd 
174  N.  Y.  530,  86  N.  B.  110«. 

Where  the  purchase  of  the  stock  and 
the  execution  of  such  an  agreement 
constitute  one  transaction,  the  pay- 
ment for  the  stock  is  a  sufficient  con- 
sideration for  the  agreement.  Crook 
V.  Scott,  65  N.  Y.  App.  Div.  139,  72 


Where  two  persons  jolnUy  agree  to      N.  Y.  Supp.  516,  aff'd  174  N.  Y.  S20, 
purchase   SO   ehares  of   stock,  service       66  N.  E.  1106. 


upon  each  of  them  of  a  notice  to  pur- 
chase 30  shares  is  insufficient,  even 
though  30  shares  have  been  pledged 
to  each  of  them,  where  such  pledge 
is  a  Bepaiate  independent  tranaae- 
tion.  Baird  v.  Hagen,  143  N.  Y.  App. 
Div.  679,  128  N.  Y.  Supp.  217. 

7>  Hall  V.  Hardaker,  61  Fla.  267,  55 
So.  977. 

74  Draeklieb  v.  Sam  H.  Harris,  Inc., 
209  N.  Y.  211, 102  N.  E.  599,  rev'g  156 


TT  Harvey  v.  Bonta,  30  K7.  L.  Bep. 
1226,  100  S.  W.  846;  Bonta  v.  Harvey, 
28  Ky.  L.  Bep.  47,  88  B.  W.  1079. 

Payment  of  his  anbscription  by  the 
subscriber  before  he  is  legally  bound 
to  pay  it  is  a  sufficient  consideration 
to  support  such  a  contract.  Harvey  v. 
Bonta,  30  Ey.  L.  Bep.  1226,  100  & 
W.846. 

A  guaranty  to  hold  the  purchaser 
harmless  from  any  loss  or  damage  or 
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may  agree  to  resell 


»:Krtgage8  in  fall  payment  for  the  stock  ;'•  o 
csl  for  the  purchaser." 

>^3.  Performance  and  breach  e:enerally.    A  contract  for  the 

■^tock  need  not  fix  any  time  for  delivery.    Tf  no  time  is  fixed, 

:».3>lied  that  the  contract  is  to  be  performed  immediately,  or  at 


.^^'  whatever  u  a   stockholder, 

-  -w^.  -<^  h?  flhould  in  no  waj  suffer 
^a.^^  or  damage  bf  reason  of  his 
^t.  S^  ^n  with  the  company  as  a 
*=*  ^  ^er,  ig  not  a  guaranty  against 
L  ^^  -%^  Ained  by  reaaon  vt  the  stock 
■-^K=K_^g  worthless  in  the  market. 
>•       ^^^.  Veach,  111  Ga.  43S,  3e  8,  E. 

^-W^»-llock  V.  Lewis,  22  Colo.  App. 

=  -^^C      Pbc,  849,  an  agreement  by  a 

~  throngh    whom    the    plaintiff 

*-^^^Bd  stock  to  the  effect  that  be 

^^'^ee  that  she  did  not  lose  by  the 

■"^  "fciion,  was   held   to  be  a  oon- 

^^^^  ^    indemnity    against    loss,    or 

■-^r:*^    ease  of  loss,  he  would  reim- 

^^^^  «r  to  the  extent  of  such  loss, 

*-"^^  ^  in  order  to  recover  thereon, 

'^^^^art  flhow  a  loss,  and  the  extent 

^^r-ecOTOry  would  be  the  loss  ana- 

-^B         measnred  by  the  difference  be- 

'^ihe  highest  valne  of  the  stock 

*■      -^treasonable  time  after  the  pur- 

^nd  the  amonnt  paid  for  the 

~"^^vith  ioterest,  and  less  any  divi- 

^:«reeeiTed,  and  that  her  failure 

^^*-31   herself    of    opportunities   to 

^^  upon  her  investment  within  a 

^^  ^^^*.bl6  time  might  be  a  good  de- 

"•^  0  her  action. 

~    ^^^6   purchase   and   payment  for 

^  "fcuk  is  a  fluflScient  eonsideration 

■*^^  ^lort  such  an  agreement.     Pat- 

">*"  ^  Barker,  78  Neb.  823,  112  N. 

^^^^"lere  atoek  is  purchased  on  con- 
^^  that  the  person  selling  it  for 
*^  ^^rporation  shall  enter  into  an 
**>ent  to  resell  it,  the  detriment 
~*"  ^d  by  the  purchaser  in  buying 
^~^«>ek  is  a  sufficient  consideration 
'**1)port   the  agreement  to  repur- 


chase. Akeu  T.  Clark,  146  Iowa  436, 
123  N.  W.  3T9. 

Where  there  is  an  abaolute  agree- 
ment to  resell  within  a  specified  time 
at  a  speeifled  price,  a  tender  of  the 
stock  to  the  obligor  for  sale  is  un- 
necessary unless  required  by  the  con- 
tract. Aken  v.  Clark,  I4S  Iowa  436, 
123  N.  W.  379. 

The  fact  that  the  purchaser  might 
have  sold  the  stock  during  the  time 
specified  for  more  than  the  specified 
price  does  nol  estop  him  from  reeov- 
ering  damages  for  breach  of.  such  an 
agreement,  since  he  was  under  no  ob- 
ligation to  sell  it.  Akeu  v.  Clark, 
146  Iowa  436,  123  N.  W.  379. 

Evidence  that  the  purchaser  was 
for  a  time  well  satisfied  with  his  pur- 
chase, and  desired  to  secure  a  divi- 
dend, which  he  supposed  had  been  de- 
clared, before  parting  with  the  stock, 
is  immaterial  in  an  action  for  breach 
of  the  contract  to  sell,  in  the  absence 
of  any  evidence  of  revocation  of  such 
contract.  Aken  v.  Clark,  146  Iowa 
436,  123  N.  W.  379. 

An  agreement  by  the  promoters  of 
a  corporation  with  one  who  purchased 
stock  from  them  that  for  every  five 
shares  of  treasury  stock  sold  by  a  fis- 
cal agent  appointed  for  that  purpose 
he  should  sell  one  share  belonging  to 
such  purchaser  until  the  latter  should 
be  reimbursed  for  the  amount  paid 
by  him  for  his  stock,  was  held  not  to 
have  been  waived  by  the  acta  of  the 
pniehaiBer  as  a  director  in  promoting 
the  sale  of  treasury  stock,  or  in  giv- 
ing an  option  for  the  sale  of  the  stock 
purchased  by  him,  which  was  not  ex- 
eroised.  Quinu  v.  Whitney,  204  N. 
T.  363,  97  N.  E.  724,  rehearing  de- 
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least  within  a  reasonable  time.**  If  a  note  is  given  for  tlie  price  of 
the  stock,  and  the  agreement  is  silent  as  to  the  time  when  the  cer- 
tificates are  to  be  delivered,  the  law  presumes  that  they  are  to  be 
delivered  on  payment  of  the  note.'* 

Actual  delivery  of  the  certificates  is  not  necessarily  essential  to 
the  passing  of  title."  But  the  contract  may  in  terms  require  their 
delivery,  in  which  case  the  failure  to  deliver  them  constitutes  a 
breach  of  the  contract  for  which  the  purchaser  may  recover  dam- 
ages.** If  no  certificate  hag  heen  issued  the  seller  is  not  obliged  to 
procure  one  to  be  issued  to  himself  and  transfer  it  to  the  buyer,  nor 
to  procure  one  to  be  issued  directly  to  the  buyer.**  Deliveiy  to  one 
of  two  joint  purchasers  is  delivery  to  both.** 

One  who  has  contracted  to  sell  and  deliver  shares  of  stock  makes 
a  good  tender  of  performance  when  he  tenders  valid  certificates  of 
the  stock,  pri^erly  assigned  by  him,  and  accompanied  by  a  power 
of  attorney  to  transfer  the  same  on  the  books  of  the  corporation.** 
But  a  tender  of  a  certificate  indorsed  in  blank  by  a  prior  holder,  and 
not  by  the  seller,  is  not  a  good  tender." 

Of  course  the  stock  tendered  in  performance  of  the  contract  must 
be  the  stock  contracted  for,**  A  contract  to  transfer  a  certain 
number  of  shares  in  a  corporation,  in  the  absence  of  any  specifica. 
tion,  is  performed  by  a  delivery  of  any  shares  to  the  number  agreed 


nled  2M  N.  Y.  688,  98  N.  E.  1113, 
To-r'g  J37  N.  T.  App.  Div.  106,  132  N. 
T.  8npp.  IH. 

MOKlUoinla.  Umou  v.  Lievre,  145 
Cal.'  514,  78  Pac.  1040. 

ImlUn*.     Bmce  v.  Smith,  44  Ind.  I. 

New  To*.  Cragin  t.  O'CouneU, 
50  App.  Diy.  336,  63  N.  T.  8upp.  1071, 
•ff'a  169  N.  T.  673,  61  N.  E.  1128; 
Boehm  v.  Lies,  60  N.  T.  Baper.  Ct, 


436. 

OUo,  Davis  Lanndry  A  Cletuiing 
Co.  V.  Whitmore,  02  Ohio  Bt.  44,  Ann. 
CaB.  1017  C  988,  110  N.  £.  518. 

BoDtli  Oanllna.  Eerehner  v.  Gettya, 
18  8.  C.  521. 

■1  Bloodworth  v.  Woodward,  SO  Qa. 
App.  57D,  03  B.  E.  221;  Prontant  v.  H. 
C.  LoHck  A  Co.,  17  Ga.  App.  406,  87 
8.  E.  7ie. 

as  8«e  I  3887,  Bupra. 

M  MarUa  t.  Uelit,  —  TTtah  — ,  167 
Pae.  602. 


HFord  V.  Simg&te,  106  Ue.  517,  29 
h.  B.  A.  (N.  S.)  734,  76  Atf.  930. 

WPuehrman  v.  MoCord,  107  N.  Y. 
App,  Div.  12,  95  N.  Y.  Bnpp.  480,  afF'd 
186  N,  T.  566,  70  N.  E.  1105. 

HlfcGowin  v.  Bickaon,  182  Ala. 
in,  62  80.  685;  Bruce  v.  8inith,  44 
Ind.  1;  Ducheiniii  v.  Kendall,  149 
Maaa.  171,  3  L.  B.  A.  784,  21  N.  B. 
242;  Noy«  v.  SpanldinB,  27  Vt,  420. 

See  also  {  3785  et  aeq.,  snpra. 

■7  Hare  v.  Waring,  3  U,  &  W.  362. 

WOrtmann  v,  Fletcher,  117  Mich. 
501,  76  Atl,  63. 

A  contract  to  tarn  over  ell  the 
stock  of  a  corporation  ie  performed 
where  all  the  oatstanding  gtock  la 
trauaferred,  the  balance  being  in  the 
treasury  at  the  time  of  the  trsnifer. 
Dailey  v.  -Devlin,  21  N.  Y.  App.  Div. 
68,  47  N.  Y.  Bupp.  296. 
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upon.**  A  tender  of  temprarar;  receipts,  exchangeable  for  perma- 
nent stock  certificates  when  the  latter  diould  be  engraved  and  ready 
to  be  iBsaed,  has  been  held  to  be  sufficient.*" 

A  contract  to  deliver  stock  in  a  corporation  is  not  performed  hy 
the  delivery  of  spurious  certificates  of  stock,"  A  tender  of  stock  of 
a  corporation  created  under  the  laws  of  one  state  is  not  good  under 
a  contract  for  the  sale  of  stock  in  a  corporation  to  be  created  under 
the  laws  of  another  atate."  Nor  is  a  contract  to  sell  stock  in  a  cor- 
poration to  be  formed  with  a  capitalization  of  a  specified  amount 
fulfilled  by  a  tender  of  stock  of  a  corporation  with  a  capitalization  of 
a  less  amount."  Tender  of  preferred  stock  would  not  be  good  under 
a  contract  for  the  sale  of  common  stock,  and  vice  versa.**  And  it 
has  been  held  that  a  tender  of  common  stock  in  a  corporation,  which 
has  also  issued  preferred  stock,  is  not  good  under  a  contract  to  sell 
stock  in  the  corporati<ni  made  prior  to  its  formation,  and  making  no 
mention  of  preferred  stock."  A  purchaser  of  treasury  stock  cannot 
be  compelled  to  accept  stock  belonging  to  an  individual.** 


■•NoyeH  V.  SpaaldiDK,  27  Tt.  420. 

Where  one  is  entitleil  to  a  certain 
namber  of  ihareB  leaned  to  anotbei,  & 
demand  therefor  ia  eatiefled  by  a 
transfer  of  the  requisite  noinber  of 
sluures  In  the  sanie  eorpontion,  al- 
though not  the  identieal  shaTee  de- 
manded, the  shares  transferred  being 
of  the  same  value,  and  Berving  the 
same  pnrpoaeH.  Hardenbergh  v.  Ba- 
con, 33  Cal.  8S6. 

M  In  Ound  V.  Logan,  1S7  Ped.  932, 
It  was  held  that  the  tender  of  tem- 
porary receipts,  wliieh  were  to  be 
exchanged  for  permanent  stock  eer- 
tilleites  as  soon  as  the  latter  were 
engraved  and  ready  tm  delivery,  was 
a  sufficient  compliance  with  the  con- 
tract under  the  circumstances. 

M  Barnes  v.  Brown,  SO  N.  T.  527. 

When  the  seller  of  stock  tenders  eer- 
ti£eatee  issued  by  the  corporation  to 
the  transferee,  and  the  transfer  is 
valid,  the  transferee's  rights  cannot 
be  affected  by  irregularity  in  the  isaiie 
of  the  certifleatee.  O'Bourke  v. 
Bchultz,  23  Mont.  285,  68  Pac.  712. 

W  Craig  SUver  Co.  v.  Sntith,  163 
Uau.  262,  3B  N.  E.  1116. 


.  Bobinson  (Tex.  Oiv. 


**  Faulkner  i 
App.),  TO  a.  W 

Where  a  contract  was  that  the  plain- 
tiff should  receive  a  certificate  <rf  10 
shares  of  the  stock  of  a  corporation 
whose  capital  stock  should  be  4100,- 
000,  divided  into  not  more  than  200 
shares,  and  a  certificate  was  tendered 
of  10  sharea  of  the  stock  of  the  com- 
pany, of  which  only  (35,000  was  paid 
in,  divided  into  70  aharee,  it  was  held 
that  the  tender  waa  not  a  compliance 
with  the  contract,  and  that  the  rule 
of  damages  for  breach  sf  the  con- 
tract was  the  value  of  10  shares  in 
the  full  capital  stock,  If  it  had  been 
made  np  at  the  time  stipulated,  and 
the  company  had  been  then  ready,  io 
good  faith,  to  operate  upon  sueh  capi- 
tal. Dyer  v.  Bich,  1  Ueto.  (Uass.) 
160. 

MKnoiville,  C.  0.  &  L.  E.  Co.  v. 
KncFxville,  9S  Tenn.  1,  37  8.  W.  883; 
UcDqnhum  v.  Taylor  [1S9S],  1  Ch. 
63. 


,  Taylor    [1896],  1 


B6  Ucllquhai 
Ch.  63. 

MNewhall  V.  Enterprise  Uin.  Co., 
SOS  Uass.  585,  137  Am.  St.  Bep.  461, 
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The  aliares  most  be  those  of  the  capital  stock  of  the  company  as 
it  was  capitalized  when  the  contract  was  made.*^  If  the  contract  is 
for  stock  of  the  original  issne  carrying  with  it  the  right  to  share  in 
a  new  issue  distribnted  by  way  of  a  stock  dividend,  the  buyer  will 
not  be  required  to  accept  stock  of  the  new  issue  carrying  no  soeh 
right." 

It  will  be  taken  to  be  the  intention  of  the  parties  that  the  shares 
ftre  to  be  transferred  in  their  condition  at  the  time  of  the  bat^^ain, 
where  nothing  to  the  contrary  appears." 

The  seller  must  be  able  to  give  a  good  title  to  the  stock,  or  a  tender 
may  be  refused.  Thus,  tiie  purchaser  may  refuse  a  tender  where  . 
the  stock  has  been  attached  or  levied  upon  under  execution.^ 

Where  a  person  agrees  to  sell  stock  to  either  of  two  persons,  a  sale 
to  one  of  them  will  relieve  him  of  any  obligation  to  transfer  to  the 
other;'  but  the  fact  that  one  of  such  persons  declines  to  take  the 
stock  will  not  relieve  him  from  the  obligation  to  sell  it  to  the  other.' 

Any  conduct  on  the  part  of  the  purchaser  which  prevents  per- 
formance by  the  seller  is  an  excuse  for  nonperformance  by  the  latter.* 

§3894.  pBymODt.  One  who  buys  stock  at  an  agreed  price  by 
implication  of  law  agrees  to  pay  the  price."  If  he  merely  agrees 
to  pay  for  the  stock,  the  law  implies  a  promise  to  pay  its  actual  value 
or  its  market  price,  if  it  has  a  market  price.*  But  if  the  seller 
relies  upon  an  express  promise  to  pay  a  specific  price  in  excess  of 
the  actual  value  of  the  stock,  he  must  show  that  the  minds  of  the 
parties  met  upon  the  particular  price  or  amount  claimed.^ 

If  no  time  of  payment  is  agreed  upon,  the  law  fixes  the  time  of 

91    N.    E.    905;    Gray    v.    Beeves,    69  247,  on  rehearing  128  N.  W.  976. 

Wa«h.  374,  12S  Pac.  182,  M  Feore  v.  Avent,  4  Ala.  App.  SSI, 

•7  Choate  v.  Beebe,  143  N.  Y.  App.  58  So.  787. 

Div.  683,  128  N.  Y.  Hupp.  78.  » Lafountain     &    Woolaoa    Co.     v. 

An  agreement  to  ael)  "twenty-ftve  Brown,  —  Vt.  — ,  101  Atl.  36. 

flbares  of  the  five  hnadred  aharea  of  1  Eastman  v.  Fiske,  9  N.  H.  182. 

the  capital  stock"  of  a  eorpoTation  *Busa  v.  Tuttle,  158  Cal.  226',  110 

WS0  held  to  mean  twenty-five  shares  Pac.  813. 

of  the  capital  stock  of  the  company  as  ■  Ruas  v.  Tuttle,  158  CaL  £26;  110 

it   then   was,   and   not   merelj   a   one-  Pac.  813. 

twentieth  interest  in  the  corporation,  *  Kelly  v.  Fahrney,  123  Fed.  280. 

BO  that  the  seller  was  required  to  ae-  >  Gitfallan  v.  Gilfollan,  168  Cal,  23, 

count  to  the  purchaaer  for  the  stock  Ann.  Cas.  1B15  D  784,  141  Pac.  623. 

at  its  then  book  value  although  the  •  Spratt  v.  Paulson,  49  TTtah  9,  161 

capital    stock    of    the    company   was  Pac.  1120. 

subsequently     reduced.       Zohrlaut    v.  TSpratt  v.  Paulson,  49  Utah  9,  101 

Mengelberg,  144  Wia.  564,  124  N.  W.  Pae.  1120. 
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«eiivex-_>/-  B8  the  time  of  payment,'  or  implies  that  the  payment  was 
'^tezic3^s<3  to  be  made  within  a  reasonable  time.'  If  the  contract  pro- 
ues  :C<i»T  payment  on  performance  of  a  condition  in  the  future,  and 
..*  !*■«:». :rr«hasep  renders  the  performance  o£  the  condition  impossible, 
^**t>Xi  Ration  to  pay  at  once  becomes  absolute." 

cac».ent  is  not  necessarily  essential  to  the  passing  of  title,  bat 

"be  so  under  the  terms  of  the  contract.**    Where  payment  in 

s  condition  precedent,  part  payment  gives  the  purchaser  no 

to  compel  the  seller  to  deliver  the  stock.*" 

"^^'tie  contract  provides  for  payment  ont  of  dividends  declared 

stock,  the  purchaser  is  under  no  obligation  to  pay  for  it  in 


Pas 

-^.,^    _'*^*'t1ier  way.**    "Wbere  a  contract  provides  for  the  payment  for 

^^i    -^*^  ^**  ™  stock,  the  payor  has  the  option  to  pay  in  stock  or  in  cash 

^Cfc  ^-*'     and  including  the  time  when  payment  is  due ;  but  upon  failure 

c^^^^  ^*-'y  in  stock  on  that  date  the  obligation  becomes  aae  to  pay  in 

lyvA^*-^"*    The  contract  may  give  the  purchaser  the  right  to  pay  the 

\j^  ^unount  before  the  limit  fixed  within  which  full  payment  must 

**».^e.*» 


^_       "1*18  rule  applies  where  the  time 

^      ~^^jmeiit  (rf  part  of  the  prico  ia 

^^sclflcally  Used  and  the  time  of  the 

*^^«at  of  the  remainder  ia  left  un- 

"V*<ividod  for.     Gilfallan  v.  GilfalUn, 

^^  Cal.  23,  Ann.  Caa.  1915  D  T81,  141 

Pac.  623. 

If  the  time  of  delivery  ia  poet- 
poned  nntil  the  ocenrrence  of  some  act 
to  be  done  by  the  seller,  the  time  of 
payment,  unless  otherwise  provided 
for,  will  Uliewise  be  postponed.  Gil- 
fallan T.  Gilfallan,  168  CaL  23,  Ann. 
Cms.  191G  D  784, 141  Pac.  6S3. 

•  Spratt  V.  Paulaon,  49  Utah  9,  161 
Pac.  1130. 

WWhere  the  pnrehasers  of  stock  in 
an  oil  company  agreed  to  pay  part  of 
the  purchase  price  in  eaah  and  to  pay 
the  balance  ont  of  the  proceeds  of  the 
sale  of  oil,  and  it  was  provided  that 
if  the  property  failed  to  prodaca 
enough  oil  to  make  the  deferred  pay- 
ment, the  stock  ehonld  be  returned  t 


chaeer  before  the  deferred  payment 
was  made,  thereby  putting  it  ont  of 
his  power  to  return  it  to  the  vendor, 
it  was  held  that  hia  obligation  to 
make  the  deferred  payment  in  money 
at  once  became  absolute.  Johnson  v. 
Sharp,  66  Tex.  Qv.  App.  80,  120  8. 
W.  S18. 

11  See  S  3887,  aupra. 

U  Stockton  V.  Bussell,  64  Fed.  224. 

1>  Stonebraker  v.  Littleton,  119  Md. 
173,  86  Atl.  150.  In  this  ease  it  waa 
held  that  the  contract  did  not  require 
the  payment  of  interest  on  the  de- 
ferred payments. 

The  burden  of  proving  an  agreement 
that  the  balance  due  on  notes  given 
for  the  purchase  price  of  stock  was 
to  be  paid  ont  of  dividends  on  the 
stock  and  not  otherwise,  is  on  the  pur- 
chaser who  sets  it  up  as  a  defense  to 
an  action  on  such  notes.  HcVay  v, 
Beese,  62  Wash.  562,  114  Pac.  134. 

14  Wheeler   v,   Oeker   ft   Ford   Mfg. 
the  vendor  nnleas  tbe  vendee  elected      Co.,  162  Mieh.  204,  127  N.  W.  332. 
to  pay  the  balance  due,  and  the  ven-  UUcMillen   v.    Strange,    159   Wis. 

dee  sold  the  stock  to  an  innocent  pur-      STl,  150  N.  W.  434. 
6595 
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The  pnrchafler  may  recover  overpayments  made  as  a  result  of  a 
mutual  mistake  of  fact  in  an  action  for  money  liad  and  received.^* 
And  if  a  condition  in  the  contract  is  not  performed  by  the  vendor, 
the  purchaser  may  recover  a  part  payment  made  by  bim  prior  to 
the  time  for  performance  oi  the  condition.^^ 

g  3805.  Tender  and  draaand.  In  order  to  recover  the  contract 
price  it  must  appear  that  the  seller  was  able,  ready  and  willing 
to  turn  over  the  stock  to  the  buyer. ^'  If  the  conditions  and  prom- 
ises of  the  parties  are  concurrent  and  dependent,  neither  party  can 
require  the  other  to  perform  without  first  (Bering  to  perform  him- 
self.** Generally  a  valid  tender  is  necessary  to  pat  the  purchaser 
in  default,  and  to  entitle  the  seller  to  maintain  an  action  on  the 
contract.***    But  "if  the  contract  contemplates  concorrent  acts,  it 


IB  Where  the  stock  is  to  be  bovKht 
at  its  book  valne,  and  there  ia  an 
oveipajment  as  a  resolt  of  a  mistake 
in  arriving  at  such  value.  Jenne- 
niann  v.  Bucher,  186  Uo.  App.  179, 
171  S.  W.  613. 

1?  LoveU  7.  Jacobs,  160  N.  T.  84,  44 
N.  B.  792. 

!■  Hsnhey  t.  Welch,  98  Uinn.  145, 
104  N.  W.  821. 

Where  a  note  is  ezecated  and  de- 
livered to  a  bank  to  paj  for  stock 
which  the  latter  is  to  secure  for  and 
deliver  to  the  maker,  with  the  vader- 
atanding  that  otherwise  it  ia  to  be 
returned  tiF  the  maker,  and  the  stock 
ia  never  delivered,  the  note  is  not  the 
property  of  the  bank,  and  it  cannot 
lecover  thereon.  First  Nat.  Bank  of 
Welliogtou  V.  Wich,  62  Colo.  119,  160 
Pac.  1036. 

The  retention  of  the  stock  by  the 
seller  as  collateral  security  for  notes 
given  for  the  purchase  price  is  no 
reason  why  payment  cannot  be  en- 
forced, where  the  atoek  has  at  all 
times  been  ready  for  delivery  on  pay- 
ment of  the  notes.  MeVay  v.  Beeae, 
62  Wash.  562,  114  Pae.  1S4. 

A  pledgor  of  stock,  where  be  holds 
the  legal  title,  may  make  a  valid  sale 
of  it  althon^  it  ia  in  the  posseesion 


of  the  pledgee,  where  it  conclnriviily 
appears  that  he  can  obtain  possesai-tn 
of  the  certificate  at  any  time  upon 
payment  of  hia  indebtedness  to  the 
pledges.  Hershey  v.  Welch,  90  Uinn. 
14(i,  104  N.  W.  821. 

1>  Sherman  v.  Shavghneisy,  148  Uo. 
App.  679,  129  a  W.  245;  Eohlmetz  v. 
Calkins,  16  N.  Y.  App.  Div.  518,  44  N. 
T.  Snpp.  1031;  Astoria  &  S.  C  B.  Co. 
V.  Hill,  20  Ore.  177,  25  Pac  379; 
Barnard  v.  Tidrick,  35  B.  D.  403,  152 
N.  W.  690.  See  alsff  Stokes  v.  Foote, 
172  N.  T.  327,  65  N.  E.  176,  rev'g 
judgment  49  N.  7.  App.  Div.  302,  63 
N.  Y.  Supp.  887. 

"The  conditions  and  promises  as- 
sented to  by  the  company  in  the  pnr- 
ehaee  of  treaaury  stock  are  concurrent 
and  dependent,  so  that  neither  party 
can  require  the  other  to  perform  with- 
out first  offering  to  perform  himself." 
Sherman  v.  Shanghnessy,  14S  iio. 
App.  879,  129  B.  W.  245. 

■«  OaJlfonU.  Nicholls  V.  Beid,  109 
Cel.  630,  42  Pac.  298. 

Qojiaecticnt  Litchfield  Sav.  Soci- 
ety V.  Dibble,  80  Conn.  128,  67  Atl. 
476. 

Owrgla.  See  Folgam  v.  Uacon  e-. 
B.  B.  Co.,  44  Oa.  597. 

Moyses  v.  Sehendorf.   2.1 1 
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is  sufficient  to  put  one  party  in  default  that  the  other  party  is  ready, 
willing,  and  offers  to  perform.  "*^  So  where  the  transfer  of  the  stock 
and  the  payment  for  the  same  are  intended  to  be  mutual  and  coa- 


m.  232,  87  N.  E.  401,  aJt'g  Iti  HL 
App.  293. 

ladlwia.  Newman  v.  Horner,  S5 
lad.  App.  298,  103  N.  E.  820;  Atkfna 
V.  Eattman,  60  Xnd.  App.  233,  »7  N. 
E.  174. 

Iowa.  Hamilton  t.  Finnegon,  117 
Iowa  023,  91  N.  W.  1039. 

MMaadiiisatts.  Craig  Silver  Co.  v. 
Bmith,  163  Mass.  262,  39  N.  E.  1116. 

Wimwota.  See  Uarson  v.  Daither, 
49  Minn.  423,  S2  N.  W.  38. 

HlMonzL  Sherman  v.  Shaugh- 
neur,  148  Mo.  App.  679,  129  B.  W. 


tender  performance  at  the  time  speoi- 
fled.  Dittenfaw  v.  Horsley,  177  N.  T. 
App.  Div.  143,  183  N.  T.  Supp.  626. 

Wbsre  the  purchaser  has  a  right  to 
take  the  atock  at  may  time  before  a 
Bpecified  date,  a  tender  ie  neeeonry 
to  execute  the  contract  and  paae  the 
title.  Mere  lapse  of  the  time  epeclAed 
-will  not  have  that  effect  nnleis  the 
contract  «hawa  a  contrary  intent. 
Tnthill  7.  Sherman,  36  8.  D.  237,  1S4 
N.  W.  518j  Id.  —  8.  D.  — ,  165  N.  W. 


246. 


Bartlett    v 
Neb.  477,  75  N.  W.  1102. 

New  Tork.  Eetehum  v.  Alexander, 
168  App.  Div.  38,  153  N.  T.  Supp. 
664;   Security  Title  A  Trutt  Co.  of 


When  the  purehaaer  of  stock  ob- 
jeeta  to  a  tender  of  the  eertiflcate* 
Scott,  66  merely  on  the  ground  that  they  have 
been  attaehed  by  a  creditor  of  the 
former  owner,  he  cannot  afterwards 
object  to  the  tender  on  the  ground 
of  Irregnlaritiea  in  the  iaane  of  the 


York,  Pennsylvania  v.   Stewart,    154      certificates.    O'Bcrnrke  v.  Behnltc,  83 
App.   Div.   434,   139  N.  T.   Snpp.  74;      Uont.  235,  58  Pac.  712. 


Kohlmetz  V.  Calkins,  16  App.  Div. 
518,  44  N,  Y.  Supp.  1031. 

Oregon.  Astoria  &  8.  C.  B.  Co.  v. 
Hill,  20  Ore.  177,  26  Pac.  379. 

Soatb  Dakota.  TuthtU  v.  Sherman, 
36  a  D.  237,  164  N.  W.  518;  Id.  165 
N.  W.  4;  Barnard  v.  Tidriek,  36  S.  D. 
403,  152  N.  W.  690. 

Kngland.  Hare  v.  Waring,  3  U.  A 
W.  362. 

There  can  be  no  breach  of  an  op- 
tion contract  by  the  eeller  until  the 
buyer  exercitee  the  option  and  ten- 
ders performance.  An  allegation  that 
the  plaintiff  ia  desirous  of  paying  up, 
and  here  offers  to  pay  up,  what  may 
be  dne  for  the  stock  is  insnfficient  to 
sustain  an  aetion  at  law  for  damages 
for  breach  of  the  contract.  Harle  v. 
Brennig,  131  N.  T.  App»  Div.  742,  116 
N.  Y.  Bupp.  61. 

Where  an  option  contract  specifies 
CO  place  of  performance,  it  is  Incnm- 
bent  on  the  peraoo  to  whom  it  rone  to 

6597 


Where  the  fact  that  one  who  has 
contraoted  to  sell  certificates  of  stock 
does  not  have  them  with  him  at  the 
time  he  off  en  to  deliver  them  to  the 
porchaaer  is  known  to  the  porchaser, 
and  he  does  n<rt  object  on  that 
gronnd,  but  refuses  to  accept  them  on 
the  gronnd  that  he  ie  under  no  obliga- 
tion to  take  them,  a  more  formal  ten- 
der is  not  necessary.  West  v.  Averill 
Grocery  Co.,  109  Iowa  4S8,  SO  N.  W. 


To  keep  good  a  tender  of  stock  by 
the  seller,  he  must  be  able  and  will- 
ing at  all  times  between  the  tender 
and  the  trial  to  deliver  the  stock  ten- 
dered, althongh  the  tender  has  been 
refused,  and  no  demand  has  been 
made  for  delivery  of  the  stock.  Ort- 
mann  v.  Fletcher,  117  Mich.  601,  7S 
N.  W.  63. 

n  Osgood  V.  Skinner,  211  lU.  229, 
71  N.  E.  869,  aff'g  111  lU.  App.  606. 
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carrent  acts,  the  seller  is  not  bound  to  make  a  tender  in  the  sense 
of  offering  the  stock  to  the  buyer  unconditionally,  but  it  is  suEBcient 
to  put  the  buyer  in  default  that  the  seller  is  ready,  willing  and  offers 
to  perform  his  part  of  the  contract,  provided  the  buyer  will  con- 
currently perfonn  his  part,"  An  offer  or  tender  is  not  necessary 
where,  by  the  terms  of  the  contract,  the  seller  is  bound  to  deliver  the 
stock  only  "when  called  for"  and  it  has  never  been  called  for.  Proof 
that  he  was  ready  and  willing  to  deliver  the  stock  is  sufficient  under 
such  circumstances."  In  some  jurisdictions  no  tender  is  necessary 
after  the  breach  if  the  seller  elects  to  hold  the  stock  for  the  pur- 
chaser and  sue  for  the  contract  price."*  If  the  purchaser  under  an 
executory  contract  has  a  right  to  take  the  stock  at  any  time  before 
a  specified  date,  at  bis  option,  a  tender  before  that  time  will  not 
operate  to  vest  title  in  him  unless  it  is  accepted." 

No  tender  need  be  made  where  it  clearly  appears  that  it  would  be 
useless,  as  where  the  buyer  repudiates  the  contract  and  refuses  to 
take  and  pay  for  the  stock."  But  even  under  such  circumstances 
the  seller  cannot  recover  the  purchase  price  without  at  least  tender- 


n  Osgood  T.  Skinner,  211  lU.  229, 
71  N.  E.  869,  afl'g  111  Dl.  App.  606. 

Where  the  eontraet  provides  that  if 
the  defendant  has  not  made  a  ten- 
der of  e.  certain  sum  on  or  before  a 
certain  date  he  shall  be  obliged  to 
accept  the  £taek  at  an  agreed  price, 
no  tender  is  necesaarT'  to  enable  the 
other  party  to  recover  the  agreed 
price,  since  the  most  that  can  be  said 
is  that  delivery  and  payment  ar^  to 
bo  eeneiurent.  Prest  v.  Cole,  183 
Mass.  233,  67  K.  E.  216. 

Where  the  contract  is  silent  aa  to 
the  time  when  the  certificates  are  to 
be  delivered,  tbe  law  presumes  that 
they  are  to  be  delivered  <m  payment 
of  a  note  given  for  the  purchase  price, 
and  it  is  no  defense  to  an  action  on 
the  note  that  the  stock  was  not  ten- 
dered to  the  purchaser  prior  to  its 
maturity.  Bloodworth  v.  Woodward, 
20  6a.  App.  570,  93  8.  E.  221;  Pron- 
taut  V.  H.  C.  Loriek  A  Co.,  17  Ga. 
App.  495,  87  8.  E.  716. 

Where,  on  a  «ale  of  stock,  the  stock 
is  to  be  held  as  collateral  to  the  note 
given  for  the  price,  the  seller  need 


not  tender  the  stock  or  make  a  for- 
mal transfer  thereof  on  the  books  of 
the  company  until  payment  or  ten- 
der of  payment  of  the  note.  James  v. 
Hamilton,  2  Hun  (N.  Y.)  830. 

*>  Weymouth  \.  Goodwin,  105  Ue. 
510.  75  Atl,  61. 

MKcQowin  v.  Dickson,  182  Ala. 
161,  62  Bo.  685;  Cowan  v.  De  Hart, 
84  N.  Y.  Supp.  576. 

U  Tuthill  V.  Sherman,  36  8.  D.  237, 
154  N.  W.  518;  Id.  —  8.  D.  — ,  165 
N.  W.  i. 

M  Dallfomla.  Eames  v.  Haver,  111 
Cal.  401,  43  Pac.  1120. 

muiola.  Hoyses  v.  Sebendorf,  238 
III.  232,  87  N.  E.  401,  oB'g  142  HI. 
App.  293;  Osgood  v.  Skinner,  211  HI. 
229,  71  N.  E.  869,  afl'g  111  HI.  App. 
606;  Eincaid  v.  Overshiner,  171  DL 
App.  37. 

Indiana.  Newman  v.  Homer,  55 
Ind.  App.  296,  103  N.  E.  S20. 

HauMhuMtts.  WiUett  v.  Smith, 
214  Mass.  494,  101  N.  E.  1058. 

MlssonrL  See  Lebrecht  v.  Nellist, 
184  Mo.  App.  335,  171  8.  W.  11. 

New  Yotk.    Stokea  v.  Mackay,  147 
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mg^  t-tx^  stock  into  court  to  be  tamed  over  to  the  purchaser  when  he 
pay^s  tlxe  money,  either  volontarily  or  through  execution.*'  A  tender 
is  xko'fc  excused  because  the  corporation  has  become  bankrupt  and 
the    srtock  is  therefore  worthless.'* 

G-'GZk.^rally  a  tender;  to  be  sufficient,  must  be  unconditional,"  But 
it  x^  z:a«t  invalidated  by  being  coupled  with  a  condition  which  the 
pajrCy  xnaking  it  has  a  right  to  impose,  and  to  which  the  other  party 
canxs.o'f:  reasonably  object."  Of  course  the  stock  tendered  must  be 
the     x>.^3rticalar  stock  called  for  by  the  contract.'* 

r[*b.^      purchaser  cannot  recover  for  failure  of  the  seller  to'  deliver 

the     srfcock,  where  he  fails  to  show  an  offer  on  his  own  part  to  per- 

&p^K» ,      or  even-  that  he  was  able  and  willing  to  perform."    And  gen- 

^aJl3^        h«  must  make  a  tender  of  the  amount  due  before  he  can 

"laiais-t.^tan  an  action  foB  breach  of  the  contract."    But  neither  a  tender 

Oor-       ^M^iMiM  otter  of  performance  is  necessary  where  the  seller  has  re- 

puc3:£.^~fc«dlhe  contraet.**    And  where  the  dividends  declared  on  stock 

fC"^*  ■*=»  ^  -— "^  '^g  in  the  possession  of  the  seller  are  to  be  applied  on  the 

pi>*^^3^Ka,  ^Ajie  price,  and  the  seller  refuses  to  disclose  to  the  buyer  the 


23,  41  N.  E.  4&6;  Mag^iire  v. 
.  18  App.  DiT.  228,  45  N.  Y. 

Uobley  v.  Morgan,  6 

See  Eohii  v.  MeEay,  7 

a,    61  Pac.  205,  4»  Pbc.  473. 

*^       ***^ijiging  of  the  eertifiCftto  into 

^.  _   ■^**«-     delivery  to  the  pnrchaeer  la 

J-,        _  "*-*-  "t      under    lueh    circomatancea. 

37,  "^^^^       >r.  OTerehiner,  171  Dl,  App. 

jjj  -,  ■!^^=»*-«eht  V.  Neliwt,  184  Mo.  App. 
t.  0^^^  ^*"      B-  ^-  11-    S««  *^  Kincaid 

Hz^^'^^^iaet,  171  ni.  App.  37. 
80Co»:-*^***»fleld  Bav.  Sooiety  v.  Dibble, 
^"^-      128,  67  AU.  476. 

'.  Homer,  SS  Ind.  App. 


».  E.  ! 


i»  4«fck  "*v-liere  the  transfer  of  the  stock 

eotai.»^^**-'*ent  on  payment  therefor  as- 
tend^-»^^  "to  the  ternii  of  the  contract,  a 
nient  -^  Om  condition  that  such  pay- 
«gn^^~*^  made  ia  good.  Newman  v. 
820.  ^~      C5  Ind.  App.  298,  103  N.  B. 

t  also  Oegood  V.  Skinner,  211 


i»-  ^aaT 


A??~ 


«o«, 


71  N.  E.  86B,  aff'g  111  III. 


>1  Bee  {  3893,  supra. 

■tBntterfield  v.  Harris,  20  Cal.  App. 
471,  129  Pae.  814;  Phelan  v.  Jones, 
114  N.  T.  Supp.  9. 

If  the  purchaser  testides  that  he 
was  ready,  able  ftnd  willing  to  pay 
for  the  stock,  the  defendant  may  show 
his  financial  condition  for  the  pnrpose 
of  sbowing  that  he  wa«  not  able  to 
pay  for  it.  Gamer  v.  Eratzer,  113 
Iowa  292,  165  N.  W.  296. 

MBriinley  v.  Kevins,  162  .N.  T. 
App.  Div.  744,  147  N.  T.  Snpp.  986. 

A  demand  by  the  purchaser  for  de- 
livery, authorising  the  seller  to  draw 
on  bim  for  the  price,  ia  equivalenf  to 
a  tender  and  demand,  where  the  seller 
does  not  object  to  the  method  of  pay- 
ment tendered,  for  the  purpose  of  fix- 
ing the  date  of  the  breach.  Sloan  v. 
HcEane,  131  N.  T.  App.  Div.  244,  115 
N.  Y.  Supp.  848. 

M  Biltterfield  v.  Harris,  20  Cat.  App. 
471,  129  Pae.  614 ;  Brinley  v.  Nevins, 
1S2  N.  T.  App.  Div.  744,  147  N.  Y. 
Supp.  965. 
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amount  of  dividends  he  haa  received,  the  hayer  is  excnsed  from 
tendering  the  balance  due,  since  he  is  in  no  position  to  do  bo.** 

Where  no  time  is  fixed  for  delivery,  a  dranand  is  necessary  in  order 
to  put  the  seller  in  default"  But  a  demand  at  the  place  fixed  for 
delivery  may  be  waived  by  the  seller.*'  Nor  need  a  demand  be  shown 
where  it  appears  that  the  seller  did  not  have  the  stock  ready  to 
deliver." 

§3896.  BflsdBBloii  cl  ooatract— Right  to  rsfdnd  in  generaL    A 

contract  for  the  sale  of  stock  may  be  rescinded  for  fraud,**  undue 
influence,*"  duress  *^  or  a  mistake  of  fact.**  And  it  may  be  rescinded, 
under  some  circumstances,  for  want  or  failure  vf  consideration.** 


u  Qamer  v.  Kratzer,  163  Iowa  559, 
145  N.  W,  72. 

M  Spencer  v.  Hardin,  149  N.  T.  App. 
Div.  667,  134  N.  T.  Bupp.  373. 

■TEohn  V.  McKay,  7  Wy'o.  48,  SI 
Pao.  S05,  49  Pac.  473. 

MKubn  V.  McKay,  7  Wyo.  42,  SI 
Pac.  205,  49  Pac.  473. 

M  See  I  3S7e,  supra. 

tOBannon  v.  Loniaville  Tniat  Oo., 
150  Ky.  401,  150  B.  W.  610. 

41  Harru  v.  Gary,  112  Va.  362,  Ann. 
Cao.  lfil>A  1350,  71  S.  E.  5S1. 

UnifonD  Stock  Transfer  Act,  i  7. 
This  act  is  in  force  la  Louisiana, 
Maryland,  Masisehusetts,  Hiobigan, 
New  Jersey,  New  Tork,  Ohio,  Penn- 
syWania,  Wisconsin  and  Alaaka. 

Wtniltod  SUtM  Hallett  v.  New 
England  Boiler-Grate  Co.,  106  Fed. 
217,  judgment  Tev'd  on  other  grounds 
119  Fed.  873. 

Ooloiado.  See  Moore  v.  Carriek,  26 
Colo.  App.  97,  140  Pac  4S5. 

KratnchT-  Neale  v.  Wright,  130 
Ky.  146,  112  8.  W.  1116. 

U&mMota.  Fawkes  v.  Enapp,  138 
Minn.  384,  165  N.  W.  236. 

N«w  Yolk.  Canadian  Agency  v.  As- 
sets Realization  Co.,  165  App.  Div.  96, 
160  N.  T.  Snpp.  758,  See  also  L,  D. 
Garrett  Co.  v.  Astor,  67  App.  Div. 
595,  73  N.  Y.  Snpp.  966. 

Texas.  See  Bolton  t.  Prather,  35 
Tex.  CiT.  App.  295,  60  8.  W.  666. 


TJniform  Stock  Transfer  Act,  %  7. 
This  act  is  in*  foT<jp  in  Louisiana, 
Maryland,  MBssa^husettt,  Michigan, 
New  Jersey,  New  Tork,  Ohio,  Penn- 
sylvania, Wiseonsin  and  Alaska, 

A  mistake  of  law  la  not  gnnuid  for 
rescission.  Merritt  v.  Morris,  132  Ala. 
190,  31  So.  477;  Bogan  v.  BUnoIfl 
Trust  k  Savings  Bank,  93  IlL  App. 
39,  aff'd  194  ni.  600,  62  N.  E.  834; 
Daly  V.  Brennan,  87  Wis.  3^  ff7  N,  W. 
963. 

But  a  mistake  as  to  the  law 
cf  another  atate  may  be  regarded 
as  a  mistake  of  fact.  Hallett 
V.  Now  England  Boller-Orate  Co., 
105  Fed.  217,  Judgment  rev'd  on 
other  grounds  119  P^  873;  Daly  v. 
Brennan,  87  Wis.  36,  57  N.  W.  963. 

MDUtod  StaUa.  See  HaUett  v. 
New  England  Boiler-Grate  Co.,  106 
Fed,  217,  Judgment  rev'd  on  other 
groondi^  119  Fed.  873. 

Arisona.  Hurley  v.  Wilky,  18  Arix. 
270,  158  Pac.  639,  18  Arit.  45,  156 
Pac.  86. 

UmttatuC  See  Cotter  v.  Batte  * 
Boby  Valley  Smelting  Co.,  31  Uont. 
129,  77  Pac.  509. 

Oregon.  See  McMillan  v.  Batten, 
62  Ore.  218,  96  Pac.  679. 

Texaa  Le  Master  v.  Hailey,  —  Tex. 
Civ.  App.  — >  176  S.  W.  818. 

See  also  |  38S8,  supra. 
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The  purchaser  may  resemd  if,  without  his  knowledge,  the  eorporation 
had  been  diBBolved  or  its  charter  has  expired  at  the  time  the  contraet 
was  made.**  He  may  also  rescind  and  recover  hack  what  he  has  paid 
if  the  seller  breaches  the  contract,"  as  where  he  fails  to  deliver  the 
stock,*  or  to  perform  conditions  precedent,*'  or  where  the  stock  de- 
livered is  not  of  the  kind  contracted  for*  or  where  he  is  induced  to 
purchase  the  stock  by  an  agreement  or  undertaking  made  on  the 
seller's  behalf  by  the  seller's  agent  who  negotiates  the  sale,  and 
which  is  afterwards  repudiated  by  the  seller  on  the  gronnd  that  the 
agent  had  no  authority  to  make  it.** 

The  fact  that  tiie  corporation  has  issued  watered  stock,  or  mort- 
gaged its  property,  or  otherwise  been  guilty  of  ultra  vires  acta,  gives 
one  who  has  contracted  to  purchase  stock  therein  no  right  to  rescind.^ 
Nor  can  the  purchaser  of  stock  rescind  on  the  ground  that  the  cor- 
poration was  insolvent  at  the  time  the  contract  was  made,'*  where  the 
seller  was  guilty  of  no  false  and  fraudulent  representations;  or,  in 
the  absence  of  fraud,  because  the  property  of  the  corporation  is  of 
no  value ;  *•  or  because  of  loss  of  property  by  the  corporation ;  ••  or 
because  the  price  paid  for  the  stock  was  inadequate,  unless  the  in- 


Bendaner,  4  Ala.  App.  523,  56  Bo.  737; 
Dennette  v.  Bra  ton  Securities  Co.,  206 
Hug.  401,  02  N.  E.  496;  Lancaster  v. 
Southern  Life  Ins.  Co.,  SQ  8.  C.  17B,' 
71  a.  B.  864. 

MNoyes  v.  Spaulding,  27  Vt.  420; 
ranlkner  v.  Hebard,  26  Vt.  452. 

■1  Budge  V.  BowmBQ,  L.  B.  3  <j.  B. 
G89.     And  see  Gordon  v.  Parker,  10 


44  Scott  T.  Davis,  —  Mo.  App.  — , 
SCO  S.  W.  723;  Eip  v.  Monroe,  29 
Barb.  (N.  T.)  579. 

«»KuiBer  V.  Cowie,  235  BL  383,  126 
Am.  St.  Rep.  221,  85  N.  E.  623,  aff'g 
138  HI.  App.  143;  Gary  v.  Lmtjaaij, 
184  Mass.  44,  67  N.  £.  637;  Watkins 
V.  Becord  Photog;rapbiDg  Abstract  Co., 
70  Ore.  421,  149  Pac.  478. 

He  maj  rescind  the  contract  and  sue 
in  assumpsit  for  the  recovery  of  tbe 
sum  paid  aa  money  bad  and  received. 
Watkins  v.  Becord  Pbotograpblng- 
Abstract  Co.,  76  Ore.  421,  149  Pac.  478. 

*«  Kinser  v.  Cowie,  235  111.  383,  126 
Am.  St.  Bep.  221,  85  N.  E.  623,  aS'g 
138  IlL  App.  143;  Gary  v.  Leazynaky, 
184  Hobs.  44,  67  N.  E.  637.  Bee  also 
Bank  of  BakersQeld  t.  Conner,  29  Cal. 
App.  153,  154  Pac.  869. 

47  Heinersbagen  v.  Taylor,  169  Ma 
App.  12,  154  B.  W.  886. 

4*Newhall  T.  Enterprise  USn.  Co., 
205  MasD.  586,  137  Am.  St.  Bep.  461, 
91  N.  B.  905. 

M  Southern  Loan  A  Trust  Co.  v.  Qis- 


La.  56. 

H  Watts  V.  Stevenson,  165  Masa. 
518,  43  N.  E.  497. 

One  who  pnrchasea  itovk  in  a  cor- 
poration for  the  purpose  of  getting 
control  of  a  patent  owned  by  it  can- 
not rescind  because  of  a  claim  by  a 
third  person  that  macbines  manufac- 
tured under  sucb  patent  infringed  his 
patent,  and  threatened  infringement 
Bults,  where  there  wae  no  fraud  and 
the  pnrchaser  had  knowledge  of  the 
facts.  United  States  Fire  Apparatus 
Co.  T.  Q.  W.  Baker  Mach.  Co.,  10  Del. 
Cb..421,  95  Atl.  294. 

M  Kerchner  t.  Gettyd,  18  8.  C.  521. 
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adequacy  is  so  gross  as  to  shock  the  conscience  and  to  amount  in 
itself  to  conclusive  and  decisive  evidence  of  fraud;**  or  because  the 
stock  is  not  pecuniarily  worth  what  the  purchaser  supposed  it  to 
be;"  or  has  turned  out  to  be  of  little  or  no  value,**  or  has  de- 
preciated or  become  worthless  snce  the  contract  was  made ;  '^  or  be- 
cause the  corporation  has  been  consolidated  with  another,  where  Uie 
consolidation  was  authorized  by  its  charter ; "  or  because  the  cor- 
poration has  allowed  stockholdere  who  paid  a  less  amount  for  their 
shares  an  equal  share  of  the  profits  with  those  paying  full  value,  and 
has  thereby  lessened  the  value  of  the  latter 's  shares,  including  those 
which  are  the  subject  of  the  contract.** 

I'he  seller  of  stock  cannot  rescind  because  notes  given  in  payment 
are  not  paid,**  unless  payment  is  expressly  made  a  condition  preced- 
ent to  the  purchasers'  right  to  the  stock.**  Wherfe  part  of  the  stock 
sold  is  delivered,  and  the  seller  afterwards  refuses  to  deliver  the 
balance,  the  purdiaser  cannot  rescina,**  But  the  seller  may  rescind 
and  recover  back  his  stock  if  the  purchaser  repudiat«s  the  contract" 
Of  course  tiie  contract  may  be  rescinded  by  mutual  consent  of  the 
parties ;  **  and  it  may  in  terms  give  the  purchaser  the  right  to  rescind 
within  a  specified  time.*"  If  the  seller  rescinds,  the  purchaser  is  en- 
titled to  recover  what  he  has  paid.** 

H  Steinf eld  v.  Nielsen,  IS  Ariz.  434,  Co.  of  America,  —  Ala.  — ,  73  So.  898 ; 

139  Pae.  879,  12  Ariz.  3S1,  100  Poe.  Chater   v.   San    Francisco    Sugar    Be- 

10B4;   Perry   y.  Pearson,  135  111.  218,  lining  Co.,  1»  Cal.  219. 

E5  N.  E.  638.  81  Davison  v.  Davis,  125  U.  8.  90,  31 

MFurber  t.  Fogter,  97  Ue.  S85,  55  L.   Ed.  635;   A.   D.   Smith  ft  Sons  v. 

Atl.  514.  Securities  Go.  of  America, : —  Ala.  — , 

« Peck  Colorado  Co.  v.  Stratton,  85  73  So,  892. 

Fed.  741;  Benton  v.  Maryott,  21  N.  J.  MMatthews  v.  Cady,  61  N.  Y.  651. 

Eq.  123.  U  Clarke    v.   Borough    Asphalt   Co., 

Because  the  property  of  the  corpora-  S3  N.  T.  Mise.  662,  157  N.  Y.  Snpp. 

tion  did  not  prove  of  the  value  the  581. 

purchaser  expected,  and  its  operations  U  Conger  v.  Lee,  175  Iowa  423,  157 

were  unprofitable,  resulting  in  a  luis  N.  W.  240. 

to  him.    Hill  v.  Dillon,  176  Mo.  App.  6t8ee  j  3391,  supra. 

193,  161  8.  W.  881.  «McVity  v.  E.  D.  Albro  Co.,  90 

n  Litchfield  Sav.  Society  v.  Dibble,  N.  Y.  App.  Div.  109,  86  N.  Y.  Snpp. 

80  Conn.  128,  67  Atl.  476;  Qoad  v.  144,  aff'd  ISO  N.  Y.  554,  73  N.  E.  1126. 

Lewis,  174  Ky.  394,  192  S.  W,   30;  Where  eortain  stockholders  contract 

Furber  v.  Fogler,  97  Me.  585,  55  Atl.  to  sell  stock  whicli  they  individnally 

514;   Moore  v.   Caldwell,  8   Bicb.  Eq.  own,  the  fact  that,  being  officers,  they 

(S.  C.)  22.  also  sign  the  name  of  the  corporation 

M  Noyes  v.  Spanlding,  27  Vt.  420.  does  not  render  the  corporation  liable 

S^Faulkner  v.  Bebard,  26  Vt.  492.  for  the  amount  of  payments  made  by 

BOA.  D.  Smith  k  Sons  v.  Securities  the  purehaaer,  on  rescission  by  the 


d  by  Google 


Ch.56] 


Stock  akd  Stockholdbbs 


[§3897 


§  8897.  —  Limitatioiu  on  thtt  right  to  reeebld.  A  person  cannot  re- 
sdnd  a  part  of  the  contract,  bnt  must  rescind  in  toto,  if  at  all.*' 

Ordinarily  the  party  seeking  to  rescind  most  restore  or  oflfer  to 
restore  to  the  other  party  what  hp  has  received  under  the  contract.** 
But  it  is  i^enerally  held  that' the  purchaser  need  not  tmder  back  the 
certificates  where  the  stock  is  of  no  value,** 

A  party  to  a  contract  for  the  purchase  of  stock  may,  of  course,  be 
barred  from  maintenance  of  action  for  rescission  by  laches."  He 
must  act  promptly,  and  must  repudiate  the  contract  within  a  reason- 
able time  after  discovery  of  the  facts  entitling  him  to  do  so.^    But 


Mtlen,  the  eorpoTAtioii  Jwd  ita  mem- 
bera  being  diatinet  entities.  Home 
Elee.  Light  ft  Power  Co.  v.  Collina, 
31  lud.  App.  493,  66  N.  E.  780. 

*7Daly  V.  Brennan,  87  Wia.  39,  S7 
N.  W.  963. 

For  applicationa  of  this  rule  where 
reMiBsion  is  aonght  on  the  ground  of 
fraud,  flee  g  3882,  supra. 

Ulowa  Bee  Doughty  v.  Law,  178 
Iowa  226,  ISO  N.  W.  226. 

Musadiiuatti.  Dennette  v.  BoBton 
Beenritiea  Co.,  206  Mass.  401,  92  N. 
E.  4ft6. 

WHonrL  Meinershagen  v.  Taylor, 
169  Mo.  App.  12,  154  B.  W.  886; 
Donovan  v.  MeDermott,  108  Ha.  App. 
S33,  84  a  W.  1S3. 

Kontask.  Cotter  v.  Butte  ft  B.  Yal. 
Smelting  Co.,  31  Mont.  129,  77  Pae. 
509. 

Orapm.  McUillan  v.  Batten,  S2 
Ore.  218,  96  Pac.  675. 

If  an  action  or  defense  is  based  on 
a  retciiBion  for  a  total  failure  of  con- 
sideration, the  buyer  must  account  for 
what  he  obtained  for  the  alleged 
worthlesa  article,  If  he  has  sold  it 
at  a  proUt,  he  has  sustained  no  dam- 
age. UeMillan  v.  Batten,  S2  Ore.  218, 
96  Pae.  675. 

For  applications  of  this  rule  wbera 
rescission  is  sought  <m  the  ground  of 
fraud,  see  i  3880,  supra. 

M  Avery  v.  Cullen,  15  Cal.  App.  413, 
114  Pae.  1022;  State  Bank  of  Indiana 
V.  Cook,  1S9  Iowa  111,  100  N.  W.  72. 


In  an  action  to  recover  the  purchase 
price  of  stock  bougljt  from  the  cor- 
poration which  had  been  held  to  be  in- 
valid because  issued  for  less  than  par, 
it  was  held  sufficient  that  the  certifi- 
cates had  been  brought  into  court  so 
that  tbej  could  be  surrendered  to  the 
corporation  and  it  could  thus  be  pro- 
tected against  any  danger  of  being 
estopped  to  deny  their  validity. 
Hallett  V.  New  England  BoHer-Orate 
Co.,  103  Fed.  217,  judgment  rev'd  on 
other  grounds  119  Fed.  873. 

Bee  also  i  3880,  supra. 

n  Coca-Cola  Bottling  Co.  v.  Ander- 
son, 13  Qa.  App.  772,  SO  B.  E.  32; 
Clarke  v.  Borough  Asphalt  Co.,  93  N. 
T.  Misc.  662,  157. N.  T.  Bupp.  681. 

Uniform  Stock  Transfer  Act,  1 7. 
TMs  act  is  in  force  in  Louisiana, 
Maryland,  Massachusetts,  Michigan, 
New  Jersey,  New  York,  Ohio,  Penn- 
sylvania, Wisconsin  and  Alaska. 

For  applications  of  this  rule  where 
resciasion  is  sought  on  the  ground  of 
fraud,  see  t  3881,  aupra. 

71  Meinershagen  t.  Taylor,  169  Mo. 
App.  12,  154  S.  W.  886;  Cotter  v.  Butto 
&  B.  Val.  Smelting  Co.,  31  Mont.  129, 
77  Pae,  609;  Clarke  v.  Borough 
Asphalt  Co.,  93  N.  T.  Misc.  662,  157 
N.  T.  Bupp.  581;  Paulaon  v.  Weeks, 
80  Ore.  468,  157  Pae.  590. 

For  applications  of  this  rule  where 
rescission  is  sought  on  the  ground  of 
fraud,  see  |  3881,  supra. 
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where  the  statute  of  limitaticms  is  not  pleaded,  mere  delay  is  no  bar 
to  an  action  at  law  for  money  had  and  received  brought  by  the  pur- 
chaser of  stock  to  recover  back  what  he  has  paid." 

Accepting  the  benefits  of  the  contract  with  knowledge  of  facts 
justifying  a  rescission  constitutes  a  ratification  of  the  contract,  and 
a  waiver  of  the  right  to  rescind.'"  Nor  can  a  purchaser  who  elects 
to  continue  his  demand  for  performance  after  a  breach  hy  the  seller, 
and  brings  an  action  to  enforce  delivery  of  the  stock,  recall  his  pay- 
ment of  the  purchase  price  even  thou^  delivery  and  payment  were 
to  be  concurrent  acts.'* 

Equity  will  not  grant  relief  to  one  who  does  not  c(»ne  into  court 
with  clean  hands.'" 

§3898.  Remedies  for  breach  of  tlie  oontraet— In  sfeneraL     The 

remedies  of  the  parties  in  case  of  the  breach  of  a  contract  for  the 
sale  of  stock  in  a  corporation  are  substantially  the  same  as  in  the  case 
of  a  contract  for  the  sale  of  any  other  personal  property,  and  a  fall 
treatment  of  the  subject,  therefore,  does  not  properly  come  within 
the  scope  of  a  work  on  the  law  of  corporations,  and  will  not  be  at- 
tempted." 

If  the  seller  of  stock  has  delivered  the  same,  he  may  maintain  an 
action  for  the  price  agreed  upon.""    If  the  stock  has  not  been  deliv- 

TSHallett  V.  New  England  Boiler-  Bueh  raeei,  and  thereby  fleecing  the 

Orate   Co.,   119   Fed.    873,    rev'g   105  general   patilic.  If   the   venture   turns 

Fed.  217.  out  to  be  anprofltable,  where  the  pur- 

TS  Scott  V.  Davla,  —  Mo.  App.  — ,  chaser  knew  of  the  unlawful  pnrpoae 

200  S.  W.  723;  Meinershagen  v.  Taylor,  when  he  made  the  oontraet.    Bjan  v. 

168    Uo.    App.    12,    154    8.    W.    886;.  Miller,  236  Uo.  496,  Ann.  Caa.  1912  D 

Clarke  v.  Borough  Asphalt  Co.,  93  N.  540,  139  S.  W.  128. 

T.  Misc.  662,  157  N.  Y.  Supp.  581.  78  See  standard  works  on  laleH. 

Where    the   purebaaer   accepts   the  TTBotsford  v.  Heney,  12  Cal.  App. 

certificate     after     knowledge     of     a  380,  107  Pac.  593;  Pounds  v.  Coburn, 

breach,  he  cannot  thereafter  Teseind  210  Uo.  115,  107  S.  W.  1080. 

because  of  such  breach.     Brown  v.  O.  Where    the    seller    has    placed    the 

F,  Jonasson  ft  Co.,  108  N.  Y.  Snpp.  stock  in  escrow  to  be  delivered  on  pay- 

996.  ment  of  the  price,  be  may  sae  for  the 

Tor  applications  of  this  rule  where  price  if  the  purchaser  refases  to  pay 

reseiBsion  is  sought  on  the  ground  of  it.     Obery  v.  Lander,  179  Mass.  125, 

fraud,  see  i  3S82,  «tipra.  60  N.  E.  378. 

i4Bank   of  Bakersfteld   v.   Conner,  "Where  there  is  a  dispute  between 

£9  Cal.  App.  153, 154  Pac.  869.  the  parties  as  to  the  agreed  price, 

TB  Equity  will  not  rescind  a  contract  evidence  of  the  value  of  the  stock  is 

to    purchase    stock    of    a    corporation  competent   as   bearing   on   the  proba- 

organized  for  the  purpose  of  conduct-  bility  of  the  respective  contentions." 

Ing  horse  races  and  bookmaking  on  Whether  or  not  the  corporation  haa 
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ered,  and  the  purchaser  refuses  to  receive  the  same,  the  seller  may 
keep  it  as  his  ovm,  and  maintain  an  action  to  recover  damages  for 
the  purchaser's  breach  of  contract.  Ordinarily  the  measure  of  his 
damages  will  be  the  difference  between  the  market  price  of  the  stock 
at  the  time  and  place  fixe'd  for  delivery  and  tiie  contract  price." 
The  seller  may  sell  the  stock,  within  a  reasonable  time  after  the  pnr> 
chaser's  refusal  to  take  the  same,  at  the  best  price  obtainaUe,  and 
recover  from  the  purchaser  the  difference  between  the  price  received 
and  the  contract  price.^     If  the  stock  has  no  market  value  at  the 


ever  paid  a  dividend,  and  wliether  the 
pDTchaaer  at  the  time  knew  the  actual 
vUne  of  the  itock,  are  relevant  facts 
within  this  rule.  Duggan  v.  WUliamB, 
193  N.  T.  6upp.  230.  See  also  Ue- 
Intoah  V.  HeNair,  53  Ore.  87,  fiQ  Pac. 
74. 

In  an  action  to  recover  a  balance 
due  on  a  contract  tor  the  lale  of  atoek, 
the  evidence  w«b  held  not  to  show  an 
agreement  that  money  advanced  to 
the  BOrporation  should  be  credited  on 
the  price.  Clougb  v.  Monro,  S6  Wash. 
507,  150  Pac.  IIM. 

Where  stock  bought  by  individ- 
uals ia  tcr  be  paid  for  in  part  bj  a 
contract  and  a  mortgage  to  be  az- 
eented  bj  the  corporation,  which  are 
ezeented  and  delivered,  the  seller  can- 
not reeovei  the  part  of  the  coneidera- 
tlon  Teprsaented  hy  them  in  monej  on 
tha  ground  that  the  corporation  had 
no  authority  to  make  them.  Hess  v. 
Bieeh,   7B  N.  J.  L.  646,  75  Atl.   935. 

The  purchaser  of  stock  in  a  re- 
organized corporation  from  an  originfJ 
eubseriber  is  liable  to  the  seller  for 
exactly  what  he  agreed  to  pay  for  it, 
no  more  and  no  less,  regardless  of  the 
extent  of  the  liability  of  either  to 
eorporate  eredftora.  Hnnion  v.  Ono- 
der,  70  Wash.  629,  127  Pac.  103. 

TlAAansas.  Justice  v.  Meytrott, 
100  Ark.  510,  140  S.  W.  G90. 

OaUfomla.  Cuthill  v.  Peabody,  19 
Cal.  App.  304,  125  Pac.  926. 

DoUwan.  0.  W.  Baker  Uach.  Co. 
V.  United  Statet  Fire  Apparatus  Co., 


97  AtL  613,  rev'g  judgment  10  Del. 
Ch.  '421,  95  Atl.  204. 

Iowa.  Hamilton  v.  Fiunegan,  117 
Iowa  fl23,  91  N.  W.  1039. 

ACarylaad.  Tyng  t  Co.  y.  Wood- 
ward, 121  Ud.  422,  88  Atl.  243. 

MlchUao.  Cole  v.  Cole  Bealty  Co., 
160  Uieh.  347,  136  N.  W.  329. 

New  HampBhlra.  Band  v.  White 
Mountains  B.  B.,  40  N.  H.  79. 

TXvw  Toik.  Wildea  v.  Bobineon,  00 
App.  Dtv.  192,  63  N.  ?.  Snpp.  811. 

Pennsylvania.    Flannery  v.  Weesele, 
244   Pa.    321,   QP   Atl.   715;    Corner   v. 
Hale,  149  Pa.  St.  274,  24  Atl.  28S;  ^ 
Mobley  V.  Morgan,  6  Atl.  694. 

The  value  of  the  stock  at  the  time 
of  the  breach  ig  the  proper  criterion 
for  determining  the  damages.  Sibley 
V.  Barclay,  14  Ala.  App.  422,  70  So. 
201,  certiorari  denied  Ex  parte  Barclay 
(Ala.),  TO  Bo.  1012   (mem.  dee.). 

TSTIUtad  Stataa.  Clews  v.  Jamie- 
eon,  182  U.  S.  461,  46  L.  Ed.  1183, 
rev'g  judgment  96  Fed.  64S. 

OaUfomla.  Cuthill  v.  Peabody,  19 
Cal.  App.  304,  125  Pac.  926. 

Dataware.  0.  W.  Baker  Mach.  Co. 
V.  United  States  Fire  Apparatus  Co., 
97  Atl.  613,  rev'g  judgment  10  Del. 
Cb.  431,  95  Atl.  294. 

Iowa.  Hamilton  v.  Finnegan,  117 
Iowa  623,  91  N.  W.  1039. 

Maryland.  Woodward  v.  Dudley  A. 
Tyng  &  Co.,  J23  Md.  98,  91  Atl.  166 ; 
Tyng  ft  Co.  v.  Woodward,  121  Md. 
422,  88  Atl.  843. 
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time  of  the  purchaser's  breach  of  the  contract,  the  seller  may  recover 
the  full  contract  price.**  And  the  same  is  tme  where  the  stock  has 
been  lost  to  the  seller  by  reason  of  the  breach ;  •*  or  where  the  contract 
is  one  whereby  the  seller  is  to  be  paid  a  specified  snm  for  a  paiticolar 


Sherwood  v.  Qntbam, 
106  Minn.  642,  118  N.  W.  1011. 

HonttuuL  R&iehe  v.  MorriaoD,  47 
Mont.  127,  130  Pac.  1074;  Welch  v. 
NicholB,  41   Mont.  43S,  110  Pac.  89. 

Pennsjrlvmnik.  Flannery  v.  Weaself, 
244  Pa.  321,  90  AtL  715;  Mobley  v. 
Morgan,  6  Atl.  6S4. 

Bnglud.  Pott  T.  Flather,  16  L.  J. 
Q.  B.  360;  Stewart  t.  Caut?,  8  M.  ft 
W,  160. 

The  eoDtrset  BometimeB  eontaina  a 
epeotflc  provision  to  this  effect.  Sher- 
wood V.  Or  ham,  106  Minn.  542,  118 
N.  W.  1011. 

The  vendor  most  exerciie  hin  right 
of  resale  in  good  faith  and  at  snch 
time  and  b;  such  methods  as  are  most 
likelj  to  prodnce  the  fair  valne  of  the 
propert]',  and  the  burden  is  on  him  to 
show  that  it  was  so  exercised.  Whether 
he  has  exercised  reasonable  diligence 
in  the  conduct  of  the  resale  is  a  ques- 
tion of  law  for  the  court  on  facts  to 
be  found  by  the  jury.  Woodward  v. 
Dudley  A.  Tyng  ft  Co.,  123  Md.  98,  91 
Atl.  166;  Tyng  ft  Co.  v.  Woodward, 
121  Md.  422,  88  Atl.  243. 

The  resale  need  not  necessarily  be 
made  on  the  stock  exchange  or  at 
public  auction.  Woodward  v.  Dudley 
A.  Tyng  ft  Co.,  123  Md.  98,  91  Atl. 
166;  Tyng  &  Co.  v.  Woodward,  121 
Md.  422,  88  Atl.  243. 

The  vendor  need  not  notify  the 
vendee  of  the  time  and  place  of  sale, 
hot  it  is  sufficient  if  be  notifies  him  of 
his  intention  to  make  it.  Woodward 
V,  Dudley  A.  Tyng  &  Co.,  123  Md.  98, 
91  Atl.  166;  Tyng  &  Co.  v.  Woodward, 
121  Md.  422,  88  Atl.  243. 

The  proper  action  to  recover  the 
difference  Is  one  for  damages.  A  com- 
mon count  for  goods  bargained  and 


sold  will  not  lie.  Tyng  ft  Co.  t.  Wood- 
ward, 121  Md.  422,  88  Atl.  243. 

Under  the  Montana  statute  the 
seller  may  sell  the  stock  aa  a  pledge 
at  public  auction,  In  which  case  bis 
measure  of  dam^es  is  the  difference 
between  the  contract  price  and  the 
net  proceeds  of  the  sale,  or  be  may 
sell  it  as  his  own  in  the  market'  at 
the  beat  available  price,  in  which  caae 
his  measure  of  damages  is  the  dif- 
ference between  the  contract  price 
and  the  value  of  the  stock  to  him, 
together  with  any  excess  of  the 
amount  of  expense  incurred  in  getting 
it  to  market  over  and  above  what 
such  expense  would  have  been  had 
the  buyer  accepted  it.  The  valne  of 
the  property  to  the  seller  is  deemed 
to  be  the  price  which  he  could  have 
obtained  for  it  in  the  market  nearest 
to  the  place  at  which  it  should  have 
been  accepted  by  the  buyer,  and  at 
such  time  after  the  breach  as  would 
have  sufficed,  with  reasonable  dili- 
gence, for  the  seller  to  effect  a  resale. 
Raiche  v.  Morrison,  47  Mont.  127,  130 
Pac.  1074;  Welch  v.  Nichols,  41  Mont. 
435,  110  Pac.  89. 

WMobloy  V.  Morgan  (Pa.),  6  AtL 
694. 

This  is  true  where  the  stock  baa 
become  worthless  before  the  time  of 
delivery.  Flannery  v.  Wessels,  244 
Pa.  321,  90  Atl.  715. 

■1  As  where  the  purchaser  agrees  to 
purchase  the  stock  when  the  seller  re- 
covers it  from  a  pledgee,  it  being  con- 
templated that  the  latter 's  lien  shall 
be  paid  off  by  the  purchaser,  but  the 
purchaser  refuses  to  take  it,  and  he 
and  the  pledgee  boy  it  on  foreelceure 
of  the  lien.  Lydon  v.  Sullivan,  31 
Ky.  L.  Bep.  227,  101  S.  W.  940. 
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block  of  stock,  and  it^  purpose  is  to  end  his  connection  with  the  com- 
pany, and  not  one  merely  giving  the  purchaser  a  right  to  the  specified 
nmnber  of  shares  of  any  stock."  In  some  jurisdictions  it  is  held  that 
if  the  contract  is  executed  the  seller  may  retain  the  stock,  after  a 
tender,  for  the  purchaser,  and  maintain  an  action  for  the  agreed 
price,**  The  contract  may  give  the  seller  the  option  to  declare  the 
contract  void  in  case  of  default,  or  to  enforce  it  and  collect  the  pur- 
chase price.** 

Although  no  damages  are  proved,  the  seller  is  entitled  to  nominal 
damages  on  proof  of  a  breach  by  the  purchaser." 

If  the  seller  of  stock  refuses  or  fails  to  deliver  the  stock  in  accord- 
ance with  his  contract,  the  purchaser  may  maintain  an  action  for 
damages.**    Ordinarily  the  measure  of  damages  is  the  difference  be- 


st Pittsburgh  Eardware  &  Horns 
enpplj'  Co,  V.  Bown,  174  Fed.  981. 

MAUbuna.  UcOowiD  t.  Diekaon, 
1S2  Ala,  101,  62  Bo.  685. 

OkUfonila.  Lewin.  v.  H&nford,  — 
Cal.  App.  — ,  169  Pac.  242;  Cuthill  v. 
Peabody,  IS  Cal.  App.  304,  126  Pao. 
926, 

Iow&  Hamiltcm  v.  Finnegan,  117 
Iowa  623,  91  N.  W,  103». 

TTinBaa.  Ecbternach  v.  Monerief, 
94  Kan.  754,  147  Pae.  860, 

Uar^and.  Tyng  &  Co.  v.  Wood- 
ward, 121  Ud.  422,  88  Atl.  243. 

MasMGlraaatts.  Bellowa  v.  Mc- 
Eende,  212  KasB.  601,  99  N.  E.  470, 

JtUBoxuL  Klein  v.  Johnaon,  191  Uo, 
App.  453,  178  S.  W.  362. 

Hew  York.  Fbelpe-Stokes  Estates  v. 
Niion,  222  N.  T.  B3,  118  N.  B.  241, 
rev'g  judgment  165  App.  Div.  373,  150 
N.  T.  Snpp.  944;  Cragin  v.  O'Connell, 
50  App,  Div,  339,  63  N.  T.  Supp.  1071, 
aff'd  169  N.  T.  573,  61  N.  E.  1128; 
Holmes  &  Qriggs  Mfg.  Co.  t.  Morse, 
S3  Bun  58,  5  N.  T.  Supp.  940;  In  re 
Ivee.  25  Abb.  N,  Cas,  63;  Cowan  v. 
DeHart,  84  N.  Y.  Supp.  576. 

South.  OaroUna.  GrHham  v.  Burgiss, 
78  8.  C.  404,  59  B.  B.  29. 

Washington.  See  Templeton  t. 
Warner,  89  Wash.  584,  157  Pac.  458, 
154  Pac,  IDSl. 


Strait  T.  Northwestern 
Steel  ft  Iron  Works,  148  Wis.  2S4,  134 
N.  W.  387. 

This  role  applies  only  where  the 
title  baa  passed  to  the  vendee.  Other- 
wise the  vendor  has  no  cause  of  adtion 
for  the  purchase  priee,  but  is  con- 
fined  to  an  action  for  damages  founded 
on  a  breach  of  the  contract.  Cuthill 
v.  Peabody,  19  Cal.  App.  304, 125  Pac. 


To  entitle  the  seller  to  recover  under 
this  rnle  he  must  at  all  times  treat 
the  stock  as  the  property  of  the  buyer. 
"The  speeifie  property  must  have 
been  appropriated  by  the  vendor  to 
the  sale,  and  everything  done,  except 
aotoal  acceptance  under  the  terms  of 
the  sale  by  the  vendee,"  And  "the 
property  mnet  at  least  be  in  a  condi- 
tion to  be  delivered  npon  the  accept- 
ance of  the  tender  previously  made." 
Hamilton  v.  Finnegan,  117  Iowa  623, 
91  N.  W.  1039. 

MMcMillen  v.  Strange,  159  Wis.  S71, 
160  N.  W.  434. 

»  Baiche  V.  Morrison,  47  Mont.  127, 
130  Pac.  1074. 

•8  Lancaster  v.  Southern  Life  Ins. 
Co.,  89  S.  C.  179,  71  S.  E.  864. 

He  may  treat  the  executory  agree- 
ment as  subsisting  and  recover  the 
damages  occasioned  by  the  breach. 
6607 
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tween  the  contract  price  and  the  market  price  at  the  time  and  place 
fixed  for  delivery,"  allowing,  according  to  some  of  the  cases,  a  rea- 
sonable time  for  the  purchaser  to  go  into  the  market  and  purchase 
other  shares.** 

Under  some  circumstances  the  buyer  may  recover  the  mai^et  value 
of  the  stock  at  the  time  of  the  default,**  as  where  he  has  paid  the 


price  atftted  in  the  oontraot  and  the 
priee  at  whicli  tlie  Mme  etoek  can  be 
sold  OT  bought  in  the  market  witltin 
a  reasonable  time  after  the  breach." 
Joaeph  V.  Sulzberger,  136  N.  Y,  App. 
Div.  4fi9,  121  N.  T.  Supp.  73. 

If  the  stock  luu  no  market  value, 
but  the  plaintiff  hag  a  eontratrt  with 
a  third  person  tiiider  which  he  can 
obtain  it  at  a  speeifled  price,  the  price 
40  epecifled  is  to  be  taken  as  its 
market  valns.  Joseph  y.  Sulzberger, 
136  N.  T.  App.  Div.  4»,  lEl  N.  T. 
Snpp.  73. 

Am  to  the  measure  of  damages  nuder 
the  South  Dakota  statute,  aee  Tuthill 
V.  Sherman,  —  a  D.  — ,  165  N.  W.  1; 
Id.  36  B.  D.  237,  154  N.  W.  318. 

If  the  facts  surrounding  the  traoa- 
action  are  in  dispute,  or  if  different 
inferences  can  be  reasonabl;  drawn 
from  them,  the  question -of  what  is  a 
reasonable  time  is  for  the  jurj;  other- 
wise it  is  for  the  court.  Vos  t.  Child, 
Huhiwit  ft  Co.,  171  Mich.  5»5,  43  L. 
B.  A.  (N.  a)  388,  137  N.  W.  209. 

URoder  v.  Niles,  61  Ind.  App.  4, 
111  N.  E.  340. 

On  breach  of  any  agreement  to  de- 
liver a  specified  number  of  shares  of 
stock  in  part  paToent  for  propertT-, 
the  measure  of  damages  is  the  value 
of  the  stock,  with  interest.  Kuhn  v. 
UcEar,  7  Wjo.  42,  SI  Fac  203, 49  Pac. 


WatkinB  v.  Beeord  Photographing  Ab- 
stract Co.,  76  Ore.  421,  149  Pac.  478. 

If  the  seller  breaks  the  contract  b7 
failing  to  perform  in  accordanee  with 
its  terms,  the  buyer  may  affirm  the 
contract  and  sue  at  law  to  recover  the 
damages  sustained  by  him  in  conse- 
quence of  the  breach.  Meinershagen 
V.  Taylor,  169  Mo.  App.  12,  154  B.  W. 
886. 

The  purchaser's  right  of  action  for 
damages  is  assignable.  Stringer  v. 
Kessler,  —  Okla.  — ,  165  Pac.  667. 

See  also  the  eases  cited  In  the  fd- 
I  owing  notes. 

■7  minola.  Farson  v.  Buder,  187  ILL 
App.  318. 

Indiana.  See  Coffin  v.  Btate,  144 
Ind.  G7S,  SS  Am.  St.  Bep.  188,  43  N. 
E.  654. 

MBSsackuMtta.  Eastern  B.  Co.  ▼. 
Benedict,  10  Qray  212. 

ULSBOnil  Gibson  v.  Whip  Pub.  Co., 
2S  Uo.  App.  450. 

Htw  York.  Sloan  v.  McEane,  131 
App.  Div.  244,  115  N,  T.  Supp.  648j 
Wildes  V.  Bobinson,  50  App.  Div.  192, 
63  N.  T.  Supp.  811;  Hutton  v.  Tnllis, 
03  Misc.  548, 157  N.  Y.  Supp.  214.  See 
Barnes  v.  Seligman,  E5  Hun  339,  8 
N.  Y.  Supp.  834. 

England.  Tempest  v.  EUner,  3  C. 
B.  249;  Shaw  v.  Holland,  15  M.  A 
W.  136. 

MVos  V.  Child,  EuUwit  ft  Co.,  171 
Hieh.  596,  43  L.  B.  A.  (N.  a)  368, 
137  N.  W.  209;  Bhaw  v.  Holland,  15 
M.  ft  W.  136.  See  also  Turner  v.  Jack- 
son {Tenn.  Ch.  App.),  63  8.  W.  511. 

"The  damages  ordinarily  allowed  for 
the  breach  of  a  contract  to  bay  or  sell 
stock  is  the   differenoe  between  the 


473. 

For  breach  of  b 
corporation  to  turn 
meat  for  servicei 
damages  Is  its  market  value  at  the 
time  of  the  default.  Saunders  v. 
United  States  Marble  Co.,  36  Wash. 
475,  65  Pac.  788. 
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purchase  price  in  full.*'  And  it  has  also  been  held  that  a  bayer  who 
has  paid  for  the  stock  and  demanded  delivery  may  recover  damages 
resolting  from  the  depreciation  of  the  stock  between  the  time  £zed 
for  delivery  and  the  date  when  delivery  is  actually  made.'*  The 
market  value  may  be  shown  by  evidence  of  the  price  at  which  the 
stock  sold  near  the  time  the  demand  was  made  therefor.**  If  the 
stock  has  no  uKrket  value,  the  plaintiff  is  entitled  to  recover  its  actual 
value,  to  be  ascertained  from  the  value  of  the  corporate  assets,  the 
amonnt  of  its  liabilities,  the  dividend  earning  capacity  of  the  stock, 
and  the  like."  Nominal  dama^^  may  be  recovered  where  a  breach 
ol  the  contract  is  shown,  although  no  damage  is  proved,** 

The  measure  of  damages  for  breach  of  an  agreement  to  exchange 
stock  is  the  difference  between  the  value  of  the  stock  that  the  plaintiff 
was  to  transfer  to  the  defendant  and  the  value  of  the  stock  that  the 
defendant  was  to  transfer  to  the  plaintiff." 

If  a  person  agrees  to  pay  for  services  partly  in  preferred  stock  of 
a  corporation  to  be  organized  in  the  fnture,  and,  when  the  services 

value  of  the  atock  as  such.  Joseph 
V,  Sulzberger,  136  N,  T.  App.  Div. 
489, 131  N.  Y.  Supp.  73. 

If  there  has  never  been  any  open 
market  for  the  stock,  the  question  of 
the  amouDt  of  damages  is  for  the  jury. 
Spencer  v.  Hardin,  14B  N.  T.  App. 
Div.  867,  134  N,  T.  Supp,  373. 

MEveii  though  there  is  no  proof  of 
damage  it  is  error  to  diBmisB  the  com- 
plaint on  tbat  ground  since  nominal 
damages  should  be  awarded.  Button 
V.  Tullis,  63  N.  Y.  Misc.  648,  157  N. 
Y.  Supp.  214. 

If  no  corporation  has  been  formed 
and  no  ataclc  issued,  or.  If  isBued,  it 
was  valuelees,  only  nominal  damages 
can  be  recovered.  Qibson  v.  Whip 
Pub.  Co.,  28  Mo.  App.  450.  Bee  also 
Barnes  v.  Brown,  130  N.  Y.  372,  29  N. 
B.  760. 

If  the  stock  had  no  value  at  the 
time  of  the  default,  only  nominal 
damages  can  be  recovered.  Roder  v. 
Nites,  61  Ind.  App.  4,  111  N.  E.  340. 

••Butler  V.  Wright,  103  N.  Y.  App. 
Div.  463,  93  N.  Y.  Supp.  113,  Judg- 
ment rev'd  on  other  grounds  186  N. 
Y.  258,  78  N.  E.  1002. 


n  Bhuler  v.  Allam,  45  Colo.  372,  101 
Fac.  350;  Belden  v.  Erom,  31  Wash. 
184,  75  Pac.  636.    , 

M  Chapman  v.  Fowler,  132  N.  Y. 
App.  Div.  250,  116  N.  Y.  Supp.  862. 

Acceptance  of  the  stock  aft«r  the 
date  fixed  for  delivery  is  not  a  waiver 
of  the  right  to  recover  such  damages, 
nor  is  the  buyer  thereby  estopped  to 
recover  them.  Chapman  v.  Fonler, 
132  N.  Y.  App.  Div.  250,  116  N.  Y. 
Supp.  862. 

M  Parson  v.  Buder,  187  III.  App. 
318;  aements  v.  Sherwood-Dunn,  108 
K.  Y.  App.  Div.  387,  95  N.  Y.  Supp. 
766,  aff 'd  187  N.  Y.  521,  79  N.  B.  1102; 
Saunders  v.  United  States  Marble  Co., 
25  Wash.  47S,  85  Pac.  783, 

» Julia  v.  CritEhfleld,  137  Fed.  988, 
aff'd  147  Fed.  65,  certiorari  denied 
203  TJ.  6.  593,  51  L.  Ed.  332  (mem. 
dec);  Butler  v.  Wright,  103  N.  Y. 
App.  Div.  463,  93  N.  Y.  Supp.  113, 
judgment  rev'd  on  other  grounds  186 
N.  Y.  259,  78  N.  B.  1002;  Tuthill  v. 
Sherman,  —  S.  D.  — ,  165  N.  W.  4. 

The  book  valne  can  be  taken  as  the 
basis  for  fixing  the  damages  only 
where   there   is    no    evidence   of    the 


d  by  Google 


§  3898]  Pbivatb  Corporations  ,     [Ch.  56 

have  been  rendered  and  the  corporation  ia  formed,  pnrpMcly  refrains 
from  issuing  preferred  stock,  the  other  party  is  entitled  to  recover 
what  would  have  been  the  value  of  such  stock  if  it  had  been  issued.** 
Damages  cannot  be  recovered  for  breach  of  an  agreement  to  form  a 
corporation  and  issue  stock  to  the  plaintiff,  where  the  corporation  is 
never  organized,  and  there  is  nothing  to  show  that  if  it  had  been,  its 
stock  would  have  been  of  any  value,  but,  on  the  contrary,  there  is 
affirmative  proof  that  it  would  have  been  of  no  value," 

Instead  of  suing  for  damages,  the  purchaser  may  rescind  the  con- 
tract and  recover  any  payments  he  may  have  made; "  or  he  may  set 
np  the  breach  as  a  defense  to  an  action  for  the  price.** 

An  agreement  between  stockholders  for  the  purchase  and  sale  of 
stock  at  the  book  value,  as  shown  by  the  accounta  of  the  corporation, 
will  not  justify  a  court  of  equity  in  intervening  in  the  management 
and  control  of  the  corporate  books  of  account.^ 

Where  the  sale  of  stock  is  enjoined  and  it  becomes  worthless  pend- 
ing the  dissolution  of  the  injunction,  and  it  appears  that  but  for  the 
injunction  it  could  and  would  have  been  sold,  the  injunction  is  the 
proximate  cause  of  the  damage  resulting  from  the  failure  to  sell,  and 
■such  damage  may  be  recovered  in  an  action  on  the  injunction  bond. 
The  measure  of  damages  under  such  circumstances  is  the  amount  of 
the  loss,  but  no  recovery  can  be  had  in  excess  of  the  penalty  of  the 
bond.' 

§  3899.  —  Spedflo  performaiice — Genra«l  principles.  The  general 
rule  that  specific  performance  will  not  lie  to  enforce  an  executory 
agreement  for  the  sale  of  personal  property,  unless,  by  reason  of 
exceptional  circumstances,  the  remedy  by  an  action  at  law  for  dam- 
ages for  breach  of  the  contract  would  not  afford  adequate  relief, 

M  JuUa  V.  Critchfield,  13T  Fed.  969,  MSee  t  38B6,  sapra. 

aff'd  147  Fed.  65,  certiorari  denied  203  S9  Stringer  v.  KeuBler,  ^—  Okla,  — , 

U.  8.  SB3,  51  L,  Ed.  332   (mora.  dee.).  135  Pac.  867. 

VI  Eiscnmayer  v.  Leonardt,  148  Cal.  1  Druclclieb  v.  Sam  H.  Hturis,  Inc., 

59fl,  84  Pac.  43.  209  N,  Y.  211,  102  N.  E.  S99,  rev'g  155 

In  an  action  on  Buch  a  contract  it  N.  Y.  App.  Div.  S3,  140  N.  Y.  Sapp.  60. 
Is  improper  to  ask  a  witness  to  give  ■  The  iujuuction  is  the  proximate 
his  opinion  as  to  what  would  have  cause  of  the  loss,  although  the  de- 
been  the  value  of  such  Btock,  if  iasued,  preciation  wag  the  result  ot  the  for- 
where  the  queatioD  merely  recites  the  feiture  of  a  lease  hj  the  corporation 
proviaiouB  of  the  contract,  and  neither  and  of  accidents  to  its  piopertj'.  Slack 
real  nor  hypothetical  facta  are  ateted.  v.  Stephens,  19  Colo.  App,  538,  76  Pan. 
Eisenmayer  t.  Leonardt,  148  Cal.  696,  741. 
84  Pac.  43. 
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applies  to  sales  of  corporate  stock.  Specific  perfonsance  of  such  a 
contract  will  not  be  decreed,  therefore,  where  the  remedy  hy  an  action 
for  damages  is  in  fact  adequate  *  as  where  the  stock  has  a  mai^et  or 


S  Unttad  StatM.  Bernler  v.  Griseom- 
Speocer  Co.,  169  Fed.  BS9,  161  Fed. 
438;  Newton  r.  Wao)e}>,  lOS  Fed.  S41. 

OHIfonHa.     OUfallan    v.   QUfallon, 

168  Col.  23,  Ann.  Cas.  191S  D  734, 
141  Pae.  623;  Bacon  v.  GrDBse,  16S 
CaL  461,  132  Pae.  1027;  Wait  v.  Kern 
Biver  Mining,  Uilling  ft  Developing 
Co.,  157  €al.  16, 106  Pao.  98;  Treasnrer 
V.  Commercial  Coal  Hin.  Co.,  23  Oal. 
380.. 

DelnnuMu  O.  W.  Baker  Uach.  Co. 
V.  United  Statei  Eire  Apparatna  Co., 
97  AtL  613,  rev'g  judgment  10  Del. 
Ch.  421,  95  AtL  294 ;  Diamond  St&te 
Iron  Co.  V.  Todd,  6  Del.  Gh.  163,  14 
AU.  27,  aS'd  8  Honett.  372. 

Florida.  Oraham  v.  Herlong,  60  Fla. 
521,  39  So.  111. 

nilnola.  Barton  v.  DeWolf,  108  111. 
195;  Pierce  t.  Plamb,  74  m.  826. 

TiMllana.  Veraon,  Q.  A  B.  B.  Co.  v. 
Washington  Tp.  Decatur  Co.,  48  Znd. 
App.  309,  95  N.  E.  699. 

IinMMtM.  Lamb  t.  General  Film 
Co.,  130  La.  1026.  58  So.  867. 

MiMOclimrtta.  Noyea  t.  Marsh,  123 
Mats.  286. 

UlCUgan.    Cole  t.  Cole  Bealt;r  Co., 

169  Mich.  347,  130  N.  W.  329. 
UmMPOta.      I^rst    Nat.    Bank    of 

Hastings  t.  Corporation  Secvrities  Co., 
128  Minn.  341,  150  N.  W.  1084;  Honl- 
ton  V.  Warren  Mfg.  Co.,  81  Minn.  209, 
?3  N.  W.  1082;  Northern  Trust  Co. 
V.  Markell,  61  Minn.  371,  63  N.  W. 
735. 


O'Ndn  T.  Webb,  78  Mo. 
App.  1. 

TXmOA.  OUver  t.  Little,  31  Nov. 
476,  103  Pae.  240.  - 

Mmr  EampaUnB.  Eckstein  t. 
Downing,  64  N.  H.  848,  10  Am.  St. 
B«p.  404,  9  AtL  626. 

H«w  JerMT,  Kimball  v.  Morton,  6 
N.  J.  Eq.  26,  53  Am.  Dec.  621. 

61 
VI  Prlv.  Corp. — 40 


How  York.  Butler  v.  Wright,  186 
N.  T.  259,  78  N.  E.  1008,  rev'g  judg- 
ment 103  App.  DiT.  463,  93  N.  T. 
Supp.  113;  Caahmsn  v.  Thayer  Mfg. 
Jewelry  Co.,  76  N.  T.  365,  32  Am.  Bep. 
315;  Harle  v.  Brenolg,  131  App.  Div. 
742,  116  N.  T.  Snpp.  01;  Kennedy  ▼. 
Thompson,  97  App.  Dir.  296,  89  N.  T, 
Supp.  963;  Gilbert  v.  Bunnell,  92  App. 
IHt.  2S4,  86  N.  T.  Supp.  1123;  Bate- 
man  V.  Straus,  86  App.  Div.  640,  83 
N.  T.  Snpp.  785;  Morrison  v.  Chi^ 
man,  63  Mise.  195,  116  N.  T.  Supp. 
522;  Dingwall  v.  Chapman,  63  ICse. 
193,  116  N.  Y.  Supp.  520;  Bbu  t. 
Seidenberg,  S3  Misc.  386,  104  N.  Y. 
Snpp.  798. 

North  Oandlna.  Meiflenheimer  v. 
Alezauder,  162  N.  C.  226,  78  8.  E.  161. 

North  Dakota.  Gage  .v.  Fiaher,  S 
N.  D.  297,  31  L.  B.  A.  557,  66  N.  W. 


Northern  Cent.  By. 
Co.  r.  Walworth,  193  Pa,  St.  207,  T4 
Am.  St.  Bep.  683,  44  AU.  253;  Bigg  v. 
Beading  A  8.  W.  St.  By.  Co.,  191  Pa. 
St.  298,  43  Atl.  212;  Appeal  of  Good- 
win Qas  Stove  &  Meter  Co.,  117  Pa. 
St.  514,  S  Am.  St.  Bep.  696,  12  AU. 
736. 

Bbode  lAud.  Manton  v.  Bay,  18 
R.  L  672,  49  Am.  St.  Bep.  811,  29  Atl. 
998. 

Wkahlngton.  Oleason  v.  Earles,  78 
Wash.  491,  51  L.  B.  A.  (N.  S.)  785, 
139  Pae.  213. 

WMt  Virginia.  Morgan  v.  Bartlett, 
76  W.  Ta.  293,  L.  B.  A.  1915  D  300, 
83  S.  E.  1001;  Hogg  v.  McGnfSn,  87 
W.  Va.  456,  31  L.  B.  A.  (N.  8.)  491, 
68  a  E.  41. 

Wisconsin.  Avery  v.  Byan,  74  Wv. 
591,  43  N.  W.  317. 

The  injored  party  will  bo  eonflnsd 
to  his  action  for  damagei,  unless  it 
appears   that   he   is    entitled  to  the 
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easily  ascertainable  value,  and  can  be  readily  purchased,  and  there 
is  BO  reason  why  the  purchaser  should  have  the  particular  shares 
contracted  for.*  But  it  is  otherwise  if  for  any  reason  the  remedy  at 
law  is  inadequate,  and  a  judgment  for  damages  would  not  place  the 
injured  party  in  as  good  a  position  as  a  decree  for  specific  perform- 
ance. Under  such  circumstances  an  action  for  specifie  performance 
will  lie.'    "A  court  of  equity  cannot  refuse  to  enforce  a  bona  fide 

propertf    contracted    for    in    specis,      t&ined,  and  ita  Tftlue   ii  diffleult  of 

which  to  him  has  some  special  value      aneertainment,  and  a  decree  for  ipeei- 

and  which  he  eanoot  readilj*  obtain 

In  the  market,  or  nnleaa  in  oaaes  where 

it  is  apparent  that  eompeiuation  in 

damages  would  not  fnmish  a  complete 

and     adequate    remedy.      Butler    t. 

Wright,  186  N.  T.  259,  78  N.  E.  1002, 

rev'g  judgment  on  other  grounds  103 

K.  T.  App.  Div.  463,  98  N.  T.  Bupp. 


113. 

4  Uuitsd  States.  Ejer  t.  Blchmond 
Traction  Co.,  168  U.  8.  4T1,  42  L.  Ed. 
547;   EiMej  v.  Daniel,  193  Fed.  279. 

Bllnols.  Hills  T.  McMunn,  £32  Dl. 
488,  83  N.  E.  963,  rev'g  135  Dl.  App. 
338;  Cazier  v.  Mohr,  197  HI.  App.  550j 
Kimmel  v.  Gray,  IBfl  111.  App.  408. 

Har^and.  Byan  v.  MeLane,  91  Md. 
175,  CO  L.  B.  A.  501,  80  Am.  St.  Bep. 
438,  46  AU.  840. 

Mfiihtgaa.  Cole  v.  Cole  Realty  Co., 
169  Hich.  847,  136  N.  W.  329. 

XIsaoniL  Wood  v.  Kansas  aty 
Home  TeL  Co.,  223  Mo.  S37,  123  S. 
W.  6. 

ITerada.  Tarlsy  v.  Thomas,  31  Kev. 
181,  135  Am.  St.  Bep.  667,  101  Pae. 
G68. 

Raw  Jsrsey,  Safford  v.  Barber,  74 
N.  J.  Eq.  352,  70  Atl.  871. 

New  Toik.  Waddle  v.  Cabana,  SZO 
N.  T.  18,  114  N.  E.  1054,  rav'g  jadg- 
tuent  169  App.  IHt.  968,  154  N.  Y. 
Bupp.  1149. 

Oregon.  Deitz  v.  Stephenson,  51 
Ore.  596,  05  Pac.  803. 

In  a  Maiyland  case  it  was  held  that 
Bpectfio  performance  of  a  contract  to 
sell  fitoek  will  not  be  decreed  Qnless 
such    atook    cannot   be   otherwise   ob- 


performance  was  refused,  there- 
fore, because  the  plaintiff  is  another 
action  instituted  by  him  eoncemiDg 
the  aame  stock  aHeged  it  to  be  of  a 
certain  value  per  ahare.  Byan  v.  Me- 
Lane, 91  Ud.  17S,  50  L.  B.  A.  501,  80 
Am.  St.  Bep.  43S,  46  AtL  340. 

A  mere  allegation  that  the  stock 
haa  no  fixed  or  marketable  value,  and 
Is  not  quoted  in  commercial  circles  is 
not  anfficient  to  wwrant  a  decree, 
since  it  may  nevertbelees  be  salable 
on  the  market  with  a  determinable 
value  which  could  be  eaally  estimated 
in  an  action  tot  damages.  Uonlton  v. 
Warren  llfg.  Co.,  81  Minn.  259,  83  N. 
W.  1083. 

smitadBtataa  David  v.  McBse,  183 
Fed.  S12,  BfF'd  184  Fed.  988;  Bemisr 
v.  Griseom-Spencer  Cv.,  169  Fed.  889, 
161  Fed.  438 ;  Lucas  v.  Milliken,  139 
Fed.  8ie. 

OallfornU.  Oilfallan  v.  OiUallau, 
168  Cal  23,  Ann.  Caa.  1916  D  784, 
141  Pae.  623;  Bacon  v.  Orosse,  1S6 
Cal,  481,  132  Pac  1027 ;  Treaanrer  v. 
CoromeTcial  Coal  Uin.  Co.,  23  Cal.  390. 

Colorado.  Fme  v.  Houghton,  6  Crio. 
318. 

DolawarSb  Diamond  State  Iron  Co. 
r.  Todd,  6  Del.  Ch.  163,  14  AtL  17, 
aff'd  8  HooEt.  372. 

Florida.  See  Qraham  v.  Herlong, 
50  Fla.  521,  39  So.  III. 

Lonlalana.  Longino  v.  Webb  Press 
Co.,  132  La.  25,  80  So.  707. 

MicUgan.  See  Millen  v.  Pester,  190 
Mioh.  262,   157  N.  W.  101. 

Mlnneaotfc   Mcmlton  v.  Warren  Hf  g 
6612 


d  by  Google 


Ch.56] 


SiocE  Ain>  Stockhoidbbs 


contract  for  the  sale  of  aetnal  stock,  where  it  would  decree  specific 
performanee  if  the  c<mtract  related  to  any  other  kind  of  personal 
property,  without  taming  its  back  on  one  of  the  most  conservative 
and  ancient  remedies,  and  shaking  confidence  in  the  valne  of  iuvest- 
maits  in  corporate  stock. "  '  So  it  is  generally  held  that  the  action 
will  lie  where  the  stock  has  no  market  value,  and  its  actual  valae  is 
difficult  or  impossible  of  ascertainment,  and  where  it  cannot  be  pur- 
chased on  the  open  market  or  easily  be  procured  elsewhere.''    Also  it 


Co.,  SI  Miiiii.  25S,  B3  N.  W.  1082; 
Northern  Tnut  Co.  v.  UukeU,  61 
Uinn.  S71,  03  N.  W.  735. 

UlSKnnL  OlfeUl  t.  Webb,  78  Uo. 
App.  1. 

H«w    Tmrk.      Catbman    v.    Thayer 


Hfg.   Jewelry   Co.,  79  N.   T.   36S,  32      Sim.  : 


Am.  Bep.  315;  Hsrle  t.  Brenttig,  131 
App.  Div.  742,  116  N.  T.  Bupp.  61; 
Kennedy  v.  Thompson,  67  App.  Div. 
296,  89  N.  T.  Supp.  963;  QUbert  v. 
Bunnell,  92  App.  Div.  284,  86  N.  T. 
Bnpp.  1123;  Batemsn  v.  Straus,  80 
App.  Div.  540,  83  N.  T.  Snpp.  785; 
White  V.  Sefauyler,  1  Abb.  Fr.  (N.  S.) 
300. 

Nortb  O^mlnft.  Ueisenheimei'  t. 
Alexander,  162  N.  G.  226,  78  S.  E.  161. 

Hortb  Sakou.  Qage  v.  Fisher,  6 
N.  D.  297,  31  L.  B.  A.  657,  65  N.  W. 
809. 

Oregim.  See  Watkim  v.  Beeord 
Pbotographing  Abstract  Co.,  76  Ore. 
4S1,  14B  Pae.  478. 

PmiugrlTUila.  Northern  Cent.  By. 
Co.  V.  Walworth,  183  Pa.  St.  207,  74 
Am.  Bt.  Bep.  683,44  Atl.  253;  Bigg  v. 
Beading  &  8.  W.  St.  By.  Co.,  191  Pa. 
Bt.  298,  43  Atl.  212 ;  Appeal  ot  Good- 
win Gas  Stove  A  Ueter  Co.,  117  Pa. 
Bt.  S14,  2  Am.  St.  Bep.  696,  12  AU. 
T36. 

Bbode  Island.  Uanton  v.  Bay,  18 
R.  I.  672,  49  Am.  St.  Bep.  811,  29  Atl. 
998. 

WMlUngton.  Oleason  v.  Earles,  78 
Wash.  491,  CI  li.  B.  A.  (N.  B.)  785, 
1.19  Pac.  213. 


vitt,  35  W.  Ta.  194,  IS  L.  B.  A.  776, 
13  S.  E.  67. 

fnsoondn.  Avery  v.  Byan,  74  Wis. 
691,  43  N.  W.  317. 

Englwid.  Paine  v.  Hutehidson,  L. 
B.  3  Ch.  388;  Bnneuft  v.  Albrecht,  12 


See  also  aa  to  the  English 


law,  Vernon,  O.  ft  B.  B.  Co.  v.  Wash- 
iogton  Tp.  Decatur  Co.,  46  lad.  A.'pp. 
309,  05  N.  E.  699. 

"Inadequacy  of  the  remedy  Is  the 
basis  for  eqnity  jurisdiction  to  en- 
force performanee."  Morgan  v.  Bart- 
lott,  75  W.  Ta.  293,  L.  B.  A.  1915  D 
300,  S3  S.  E.  1001.  • 

An  agreement  by  the  defendant  to 
tnrn  over  to  plaintifC  certain  stock  in 
a  proposed  corporation  when  it  was 
formed  in  consideration  of  services 
to  be  rendered  in  promoting  the  com- 
pany was  specifically  enforced  in  But- 
ler V.  Hurphy,  106  Uo.  App.  287,  80 
B.  W.  337. 

Specific  performanee  will  be  decreed 
at  the  instance  of  the  aeller,  where  the 
contract  is  execotory,  and  the  Stock 
has  been  deposited  in  escrow  to  be 
delivered  to  the  purchaser  on  pay- 
ment of  the  pnrehaae  price,  since,  nn- 
der  such  circumstances,  he  eonld  not, 
in  an  aetion  for  the  purchase  price, 
truthfully  allege  a  sale  and  delivery 
of  the  stock,  nor  oould  he  withdraw 
the  stock  for  the  purpose  of  making 
a  tender.  David  v.  UeBae,  163  Fed. 
812,  aff'd  184  Fed.  988. 

■  Henry  L.   Doherty  ft  Co.  v.  Bice, 
186  Fed.  204. 
r.  Lea-  TtTnlted  Stotet.    Hyer  v.  Bichnond 
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has  been  held  that  q>eeific  performance  will  be  decreed  where  the 


220  N.  Y.  18,  114  N.  E.  1054,  rev'g 
169  N.  T.  App.  DiT.  968,  154  N.  T. 
Bopp.  1149. 

"The  Bpecifle  eircnmBtaiicea  which 
authorize  the  court  to  give  thia  relief 
are:  1,  That  the  stock  hu  no  niarket 
value;  aad  2.  FlaiotilF  purchased  the 
stock  for  an  InveBtmeut — in  other 
words,  with  a  view  to  anticipated  in- 
crease in  value;  and  3.  That  he  can- 
not pnrehase  other  shares  la  the  cor- 
poration, beeauae  no  holder  will  sell 
anj."  Erouse  v.  Woodward,  110  Cal. 
638,  42  Pae.  1084. 

Specifle  performance  will  be  granted 
where  the  peeuniary  value  of  the 
stock  is  not  provable  so  that  the 
plsintifl  could  not  recover  adequate 
damages  at  law.  Baumhoff  v.  St. 
Lonis  ft  £.  B.  Co.,  205  Uo.  248,  120 
Am.  at.  Bep.  745,  104  B.  W.  5. 

Where  no  atoc\  has  ever  been  sold 
in  the  market,  and  to  remit  the  com- 
plainant to  an  action  for  damages 
would  defeat  the  very  pwrpose  o(  the 
contract,  specific  performance  will  Ue. 
New  England  Trust  Co.  v.  Abbott,  162 
Ma»a.  148,  27  L.  B.  A.  271,  38  N.  E. 


Traction  Co.,  168  U.  S.  471,  42  L.  Ed. 
847;  Newton  v.  Wooley,  105  Fed.  541. 

OkUfoniU.  Krouse  v.  Woodward, 
110   Oal.   638,  42  Pac.   1084. 

Solftware.  Q.  W.  Baker  Maeh.  Co. 
V.  United  States  Fire  Apparatus  Co., 
97  Atl.  613,  rev'g  judgment  10  DeL 
Ob.  421,  95  Att  294. 

nUnoU;  easier  v.  Mohr,  197  HI. 
App.  550;  Eimmel  v.  Gray,  196  HI. 
App.  406. 

Knn.  Schmidt  v.  Pritehard,  13S 
Iowa  240,  112  N.  W.  801. 

HUJlaDd.  Byan  v^  UcLane,  91  Ud. 
175,  50  L.  B.  A.  SOI,  80  Am.  St.  Bep. 
438,  46  Atl.  340. 

ADcUgHL  Cole  V.  Cole  Bealty  Co., 
169  Mich.  347,  135  N.  W.  329. 

Hltin«Kita.  Selovei  v.  Isle  Harbor 
Land  Co.,  91  Minn.  451,  98  N.  W.  344; 
Monlton  v.  Warren  Mfg.  Co.,  81  Uinn. 
269,  83  N.  W.  1082;  Northern  Tmst 
Co.  V.  Uarkell,  61  Uinn.  271,  63  N.  W. 


Whiting  V.  Enterprise 
Land  t  Sheep  Co.,  265  Mo.  374,  177 
8.  W.  589;  Wood  v.  Kansas  City  Home 
Tel.  Co.,  223  Mo.  537,  123  8.  W.  6; 
Dennison  v.  Eeasby,  200  Mo.  408,  96 
g,  W.  546. 

Oragon.  Deitz  v.  Stephenson,  51 
Ore.  596,  B5  Fac  803. 

Paansrlmila.  Eichbanm  v.  Sample, 
213  Pa.  218,  62  Atl.  837, 

Bbode  UUnd.  Manton  v.  Bay,  18  B. 
L  672,  49  Am.  St.  Bep.  811,  29  AtL  998. 

Wett  Vin[l])la.  Morgan  v.  Bartlett, 
76  W.  Va.  293,  L.  B.  A.  1915  D  300, 
88  S.  E.  1001. 

"T«  deny  this  remedy  where  the 


432. 

Equity  wUl  spetuflcally  enforce  a 
contract  whereby  the  eomplalaant  is 
to  receive  stock  of  a  street  rulway 
company  as  compensation  for  eoB- 
strueting  its  line,  where  the  stock  of 
the  company  was  small,  presumably 
eonld  not  be  procured  in  the  market, 
and  had  no  market  value,  and  what- 
ever value  it  had  was  given  it  by  the 
plaintiff's  work  and  expenditures. 
Altoona     Electrical     Engineering     A 


stock  has  no  ascertainable  value,  Is      Supply  Co.  v.  Eittanning  &  F.  C.  St. 
nearly  all  held  by  one  man  and  can      By.  Co.,  126  Fed.  559. 


be  obtained  only  from  him,  and  only 
SB  a  favor  and  for  special  reasons, 
would  be  to  deny  to  appellant  the 
substantial  benefit  of  the  contract,  and 
defeat  the  relief  which  should  In  con- 
science be  given."   Waddle  V.  Cabaiia, 


Specific  performance  of  a  contract 
for  the  sale  of  stock  in  a  particular 
company  will  be  decreed,  where  such 
stock  cannot  be  otherwise  secured, 
and  that  it  is  no  answer  to  say  that 
an  action  for  damages  will  afford  an 
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stock  is  that  of  a  close  corporation;*  or  the  transaction  involTes 
all  the  stock  of  the  corporation ;  *  or  where  its  value  is  speculative  and 
contingent  on  the  future  workii^  of  the  company,^"  as  in  the  case 
of  mining  or  oil  stock,  the  value  of  which  depends  upon  the  results 
of  the  future  development  of  the  company's  property,  and  which  has 
no  market  value. ^*    But,  on  the  other  hand,  it  has  been  held  by  some 


adeqo&te    remedy.      Harthara    Gent,      of  the  corporation  &nd  allowing  a  pol- 
Ey.  Co.  Y.  Walworth,  1B3  Fa.  St.  207,     icy  whieb  he  had  previonslj  opposed 


74  Am.  St.  Bep.  683,  44  AtL  253. 

The  contract  may  be  enforsed  at 
the  instance  of  the  seller  where  the 
difficulty  in  aseertaining  the  value  of 
the  stock  is  such  that  his  remedy  at 
law  is  inadequate.  First  Nat.  Bank 
of  Hastings  t.  Corporation  Sesuritiee 
Co.,  128  Minn.  341,  150  N,  W.  1084; 
Morgan  y.  Bartlett,  75  W.  Va.  293,  L. 
B,  A.  1915  D  300,  83  8.  E.  1001. 

There  is  no  inadeqnacj  of  remedy  at 
law  because  of  mere  conflict  of  teBti- 
mony  as  to  the  value  of  stock  having 
no  market  value.  Bigg  v.  Beading  ft 
B.  W.  St.  By.  Co.,  181  Pa.  St.  39S, 
43  Atl.  £12. 

a  Where  the  corporation  is  a  dose 
one  and  its  stosk  ie  not  procurable  ia 
the  market  and  its  pecuniary  value 
is  not  readily  aseertainabte,  eepecially 
where. the  court  has  jurisdiction  on 
ground  that  is  action  to  enforce  trust. 
Safford  V.  Barber,  74  N.  J.  Eq.  3SS, 
70  Atl.  371. 

SpeeiSc  performance  will  be  grant- 
ed where  the  stock  is  that  of  a  dose 
corporation  which  cannot  be  purchased 
is  the  open  market  or  elsewhere,  and 
hence  its  value  is  not  readily  ascer- 
tainable, especially  where  the  other 
party  to  the  contract  is  insolvent  or 
practically  so.  Hogg  v.  McOuffin,  67 
W.  V».  456,  31  L.  B.  A.  (N.  S.)  491, 
68  S.  E.  41. 

Specific  performance  will  be  decreed 
at  the  instance  of  the  seller  where  the 
corporation  is  a  close  one,  in  the 
nature  of  a  family  affair,  and  he  has 


to  be  pursued,  the  consequences  of 
which,  and  the  resultant  damage  to 
him  could  not  be  readily  ascertained. 
Under  such  circumstances,  it  will  not 
be  presumed  that  the  stock  can  be  pro- 
cured on  the  market  or  has  a  market 
value.  Cole  v.  Cole  Bealty  Co.,  169 
Mich.  347,  135  N.  W.  329. 

S  Moloney  v.  Creesler,  236  Fed.  636; 
McCullough  V.  Sutherland,  163  Fed. 
418. 

l*Hyer  v.  Bichmond  Traction  Co., 
168  U.  S.  471,  4S  L.  Ed.  547. 

Where  the  stock  is  not  shown  to 
have  any  market  value,  or  to  have 
ever  been  on  the  market  for  sale,  but 
whatever  value  it  haa  is  dependent 
on  the  value  of  a  patent  owned  by 
the  corporation.  Hills  v.  McMunn, 
232  Dl.  488,  83  N.  E.  063,  rev'g  135 
III.  App.  338. 

11  Wait  V.  Eem  Biver  Mining,  Mill- 
ing A  Developing  Co.,  157  Cal.  16,  106 
Pac.  98;  Treasurer  v.  Commercial  Coal 
Min.  Co,,  23  Cal.  390;  Sherwood  v. 
Wallin,  1  Cal.  App.  532,  82  Pac.  566; 
Fnie  V.  Houghton,  6  Colo.  318;  Tur- 
ley  V.  Thomas,  31  Nev.  181,  136  Am. 
St.  Bop.  667,  101  Pac.  568;  Ban  v.  Sei- 
denberg,  53  K.  T.  Misc.  886,  104  N. 
Y.  Supp.  798. 

Specific  performance  will  lie  at  the 
instance  of  the  bnyer  of  oil  stock, 
where  the  company  has  no  property 
except  oil  land  on  which  oU  has  not 
yet  been  discovered;  the  stock  has  no 
market  valne  and  it«  value  depends 
the  discovery  of  oil  and  the 


partly    performed    by    withdrawing      dition  of  the  oil  market  from  time  to 

from  participation  in  the  management      time;  and  where  the  stock  is  ownod 
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courts  that  specific  peTformance  will  not  lie  merely  because  it  would 
be  difficult  to  ascertain  the  value  of  the  stock  for  the  purpose  of 
fixing  the  damages  in  an  action  at  law ; "  or  merely  because  the  stock 
of  the  corporation  in  qnestion  is  seldom  found  for  sale ; "  or  because 
most  of  the  stock  is  held  by  employees  of  the  company  and  the  com- 
plainant is  one  of  the  empl<^eee.^* 

Specific  performance  will  generally  be  granted  where  the  stock  has 
a  special  or  peculiar  value  to  the  purchaser,"  or  where  the  seller  is 


bj  a  fow  peraonB,  none  of  It  U  for 
ule,  and  tbe  plaintiff  cannot  elie- 
where  obtain  the  unonnt  agreed  to 
be  sold  to  him  or  any  eoueiderable 
portion  therMf.  GilfalUn  t.  Oilfal- 
lan,  168  Cal.  23,  Ann.  Caj.  1915  D  784, 
141  Pae.  613. 

» Ehrich  V,  Grant,  111  N.  T,  App. 
DiT.  198,  97  N.  T.  Supp.  600;  Cle- 
ments V.  Shorwood-Donn,  108  N.  T. 
App.  Div.  327,  B5  N.  Y.  Snpp.  766, 
nli'd  187  N.  Y.  521,  79  N.  B.  1102; 
Gilbert  v.  Bunnell,  92  N.  Y.  App.  Div. 
2M,  86  N.  Y.  Snpp.  1123;  Horrtaon  v. 
Chapman,  63  N.  Y.  Uiac  195,  116  N. 
Y.  Supp.  S22;  Dingwall  v.  Chapman, 
63  N.  Y,  Misc.  193,  116  N.  Y.  Bnpp. 
520.  See  also  Hyer  v.  Biehmond  Trac- 
tion Co.,  168  n.  S.  471,  42  L.  Ed.  547. 

In  Butler  v.  Wright,  103  N.  Y. 
App.  Div.  463,  93  N.  Y.  Bnpp.  113,  it 
waa  held  that  sn  action  may  not  be 
maintained  for  ^peciflc  performance 
of  a  contract  to  deliver  stock  in  a 
certain  eorporation  where  the  plaiu- 
tift  ia  without  apedal  interest  in  ac- 
quiring the  «tock  except  for  the  pe- 
enniary  gain  anticipated  therefrom, 
although  it  appeari  that  no  SBlea  of 
stock  in  the  corporation  have  been 
made,  that  it  ia  not  listed  on  any  ex- 
change, and  that  it  wilt  be  difficult  to 
SBcertain  the  value  of  the  stock  by 
reason  of  the  fact  that  defendant 
\uAda  a  large  majority  thereof.  The 
Court  of  Appeals  (186  N.  Y.  259,  78 


trial  court,  had  failed  to  state 
that  the  reversal  was  based  upon  the 
facts  or  was  in  the  ezereise  of  its  dis- 
cretion, and  hence  that  it  must  be 
presumed  that  it  was  reversed  upon 
the  law  only,  and  that  while  the  Ap- 
pellate Division  might  have  reversed 
it,  in  its  discretion,  upon  a  couudera- 
tion  of  the  facts,  it  was  not  bound  or 
aothorized  to  do  so  as  a  question  of  law. 

U  Barton  v.  De  Wolf,  108  HI.  195. 

I«  Barton  v.  De  Wolf,  108  HI.  195. 

U  Vernon,  O.  A  B.  R.  Co.  v.  Wash- 
ington Tp.  Decatur  Co.,  48  Ind.  App. 
309,  95  N.  E.  509;  Kennedy  v.  Thomp- 
son, 87  N.  Y.  App.  Div.  298,  89  N.  Y. 
Supp.  963;  Lathrop  v.  Columbia  Col- 
liers Co.,  70  W.  Va.  58,  73  S.  E.  299; 
Bumgardner  v,  Leavitt,  35  W.  Va. 
194,  12  L.  E.  A.  776,  13  S.  B.  67, 

"Equity  has  jurisdiction  to  grant 
relief  by  specific  performance  of  a 
contract  for  the  eale  of  stock  in 
a  corporation,  when  the  stock  has  a 
special  or  peculiar  value  and  is  not 
readily  purchasable  in  the  market,  or 
when  it  has  no  ascertainable  value." 
Morgan  v.  Bartlett,  75  W.  Va.  293,  L. 
R.  A.  1916  D  300,  83  S.  E.  1001. 

Equity  will  decree  specific  perform- 
ance of  a  contract  to  sell  stock  and 
bonds  of  a  company,  where  the  seller 
owns  all  of  them  so  none  can  be 
bought  elsewhere,  and  they  are  really 
muniments  of  title  to  land  owned  by 
irporation  which   the  seller  I 


N.  S.  1002)  reversed  the  judgment  of      also  contracted  to  sell  to  the  purchaser 
the  Appellate  Division  on  the  ground      of  the  stock  and  bonds.    Lathrop  v. 
that  the  latter  court,  in  its  judgment      Columbia  Collieries  Co.,  70  W.  Va.  58, 
revening     the     judgment     of     the      73  8.  E.  899. 
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insolvent  or  financially  irresponsible ; "  or  where  a  trust  is  involved ; " 
or  where  the  ctmtracta  involve  a  sale  of  real  estate  as  well  as  stock.** 
According  to  some  courts,  the  lact  that  the  stock  contracted  for 
will  give  the  purchaser  control  of  the  corporation  is  in  itself  a  reason 
for  granting  specific  performance.*'    But  there  is  anthoritjr  to  the 


In  Tleishman  v.  Woods,  135  CaL  ^6, 
67  Fae.  276,  an  agreement  to  eaavef 
land  and  transfer  a  certain  number  of 
■haiea  of  water  stock  was  ipecifieaU^ 
enforced,  it  appearing  that  the  tiana- 
fer  of  the  etoek  was  a  part  of  the  en- 
tire CO  aside  ration  for  the  contract, 
and  was  essential  to  the  adequate  re- 
lief of  the  vendee,  and  it  not  being 
shown  that  inch  itock  had  anf  market 

Where  the  stoek  la  limited  in 
amount,  is  not  pnichwgable  in  the 
market,  has  no  quoted  or  ascertainable 
market  value,  and  has  a  peculiar  value 
to  the  plaintiff  as  an  investment. 
Eichbamn  v.  Sample,  213  Pa.  216,  62 
Atl.  837. 

In  Biveraide  Land  Co.  v.  Jarris, 
1T4  CaL  316,  163  Poc.  54,  apeciflc  p«r- 
formanee  was  granted  at  the  instaneo 
of  one  who  bad  acquired  land  under 
foreclosure  proceedings  to  compel  ft 
transfer  of  water  stock  going  with  the 
land. 

IS  Draper  v.  Stone,  71  He.  175;  Ban 
V.  Seidenberg,  53  N.  Y.  Mite.  386, 
104  N.  Y.  Supp.  798;  Hogg  v.  Mc- 
Quffin,  67  W.  Va.  450,  31  L.  B.  A.  (N. 
S.)  4B1,  68  8.  E.  41.  See  also  Aver^  v. 
Byan,  74  Wis.  591,  43  N.  W.  317. 

IT  Colorado  &  S.  B.  Co.  v.  Blair,  163 
N.  T.  App.  Div.  698,  148  N.  T.  Supp. 
671,  rev'g  judgment  81  N.  T.  Mlso. 
654,  143  N.  T.  Supp.  510. 

Where  the  transfer  is  subject  to  a 
trust  Imposed  by  the  contract,  and 
the  shares  have  no  market  value,  and 
their  value,  even  if  ascertained,  would 
not  neeeasaritf  be  the  proper  measure 
of  damages.  Appeal  of  Goodwin  Qas 
Stove  A  Meter  Co.,  117  Pa.  St.  514, 
2  Am.  St.  Bep.  696,  IS  AU.  736. 


1(  A  contract  for  the  sale  of  real  es- 
tate, and  also  of  stock  in  a  corpora- 
tion, will  be  speeifleally  enforced  as  to 
the  stock  as  well  as  the  real  estate, 
although  apociflc  performance  of  the 
contract  for  the  sale  of  the  stoek 
alone  might  not  be  enforced.  Perin 
V.  Hegibben,  53  Fed.  86;  Leach  v. 
Fobes,  11  Gray  (Mass.)  606,  71  Am. 
Dec  732. 

IS  united  BUtoa.  Henry  L.  Dehar- 
ty  ft  Co.  V.  Bice,  186  Fed.  204. 

OallfomU.  Sherwood  v.  Wallin,  1 
Cal.  App.  532,  82  Pae.  566. 

HlMonrL  Whiting  v.  Enterprise 
Land  A  Sheep  Co.,  265  Uo.  374,  177 
S.  W.  B89;  CNeill  v.  Webb,  78  Mo. 
App.  1. 

FtmuqAvMila..  Sherman  v.  Earr, 
£20  Pa.  420,  69  Atl.  899;  Kumsey  v. 
New  York  ft  P.  B.  Co.,  203  Pa. 
679,  53  Atl.  496. 

Wen  Tlrgmia.  Bnmgardner  v.  Lea- 
vitt,  35  W.  Va.  194,  12  L.  K.  A.  776, 
13  a  E.  67. 

Specific  performance  will  be  grant- 
ed where  the  ptock  has  no  ascertain- 
able value  and  carries  with  It  a  con- 
trolling voice  in  the  management  of 
the  corporation.  Bumsey  v.  New 
York  ft  P.  B.  Co.,  203  Pa.  579,  53  Atl. 
495. 

Where  the  buyer  purchases  a  major- 
ity of  the  stock  of  a  corporation  sole- 
ly for  the  purpose  of  obtaining  con- 
trol of  a  patent,  and  neither  the  stock 
nor  such  control  can  be  obtained  else- 
where, he  is  entitled  to  specific  per- 
formance. United  States  Fire  Appa- 
ratus Co.  V.  Q.  W.  Baker  Mach.  Co., 
ID  Del.  Ch.  421,  95  Atl.  294,  judg- 
ment rev  'd  —  Del.  — ,  97  AtL  613. 

While  specific  perf  ormanee  of  a  eon- 
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contrary ."*  And  it  has  even  been  held  that  the  fact  that  the  parpose 
of  the  purchaser  is  to  obtain  such  control  is  a  reason  for  denying  him 
reUef« 

There  are  holdings  to  the  effect  that  the  remedy  is  a  mutual  one, 
BO  that  if  one  party  has  the  right  to  enforce  performance  the  other 
has  also."  But  some  courts  have  refused  to  enforce  this  rule  so  as 
to  give  a  party  who  has  an  adequate  remedy  at  law  by  an  action  for 
damages  relief  by  way  of  specific  performance  merely  because  the 
other  party  to  the  contract  mi^t  have  such  relief  at  his  election.** 


tract  for  the  sale  of  Btoek  will  not  be 
decreed  where  a  judgment  ioi  dam- 
ages will  be  adequate,  jet  where  a 
contrsiet  for  the  sale  of  stock  in  a 
corporation  calls  for  the  transfer  of 
BnfBcient  stock  to  make  the  trans- 
feree the  ovner  of  half  the  entire 
stock,  so  that  the  chief  valna  is  not 
the  money  value,  but  the  power  and 
influence  given  in  the  management  of 
the  eorporatiou,  specific  performance 
should  be  decreed.  O'Neill  v.  Webb, 
IS  Mo.  App.  1. 

An  agreement  between  the  holders 
of  a  majaritj  of  the  stock  of  ft  cor- 
poration that,  if  either  of  them  dies 
or  wishes  to  sell  his  stock,  the  other 
shall  have  the  right  to  purchase  it 
will  be  BpeciDcallj  enforced.  Scruggs 
V.  Cotterill,  67  N.  T.  App.  Div.  583, 
73  N.  T.  Snpp.  882. 

MBigg  V.  Beading  *  S.  W.  St.  B7, 
Co.,  191  Pa.  St.  298,  43  Atl.  212. 

The  desire  of  the  plaintiff,  with  the 
aid  of  the  stock  he  ie  seeking  to  ob- 
tain, to  secure  control  of  the  corpo- 
ration, ie  ncrt  such  a  peculiar  feature 
as  will  JQBtify  the  granting  of  specific 
performance.  Qage  v.  Fisher,  5  N. 
D.  297,  31  L.  B.  A.  557,  65  N.  W. 
S09;  Gleason  v.,  Earlea,  7S  Wash. 
491,  51  L.  B.  A,  (N.  S.)  785,  139  Pac. 
213. 

»  Bee  %  3900,  infra. 

•t  Morgan  v.  Bartlett,  76  W.  Va. 
SD3,  L.  B.  A.  1915  B  300,  83  8.  E. 
1001.  See  also  Diamond  State  Iron 
Co.  V.  Todd,  6  Del.  Ch.  163,  14  AtL  27, 
aJT'd  8  Boust.  (Del.)  372. 


"Eqait;  lesa  readily  entertaina  the 
eanse  of  a  vendor  seeking  specific  per- 
formance than  that  of  a  vendee,  on 
the  ground  that,  in  manj  instances, 
the  vendor  can  more  easily  compel 
adequate  relief  In  a  court  of  law;  but 
in  easea  where  the  contract  is  mutual- 
ly binding  it  is  on  accepted  role  that 
if  the  vendee  la  entitled  to  specific 
performance  the  vendor  ahonid  be 
granted  the  same  relief,  for  the  reason 
that  mutual  obligations  should  give 
mutual  remediea ' '  Cole  v.  Cole  Real- 
ty Co.,  169  Mich.  347,  13S  N.  W. 
329. 

For  a  statement  and  discossian  of 
this  rule,  see  Eckstein  v.  Downing,  U 
N.  H.  248, 10  Am.  St.  Kep.  404,  9  AtL 
626. 

I"  Eckstein  v.  Downing,  64  N.  H. 
248,  10  Am.  St.  Bep.  404,  9  AtL  626. 

The  rule  does  not  mean  that  because 
the  buyer  la  entitled  to  apecifie  per- 
formance the  seller  Is  entitled  to  a 
remedy  in  equity  to  recover  money 
damages  based  on  the  contract  price 
which  he  eonld  have  recovered  equal- 
ly  well  in  an  action  at  law.  United 
States  Fire  Apparatus  Co.  y.  0.  W. 
Baker  Haeh.  Co.,  10  DeL  Ch.  421,  95 
Atl.  394,  judgment  rev'd  —  Del.  — , 
97  Atl.  613, 

The  mere  fact  that  the  buyer  might 
be  entitled  to  specific  performance 
because  of  the  rarity  of  the  stock  does 
not  entitle  the  seller  to  that  remedy 
to  compel  the  buyer  to  give  his  note 
for  the  purchase  price,  but  his 
remedy  is  by  an  action  for  damages. 


d  by  Google 


Ch.56] 


SlOOE  AND   StOCEHOLDBBS 


Nor  does  it  apply  in  any  case  where  the  Ktatnte  makes  the  jarisdic- 
tioD  of  courts  of  eqnity  depend  upon  the  absence  of  an  adequate 
remedy  at.  law.** 

It  haa  been  said  that  the  modem  tendency  is  towards  a  more  lib- 
eral allowance  of  the  remedy."  And  also  that  "in  administering  the 
remedy  current  anthority  regards  the  jurisdiction  as  flexible,  depend- 
ing largely  upon  the  facts  of  each  individual  case,  and  not  bound  by 
hard  and  fast  rules,  a  reasonable  discretion  being  allowed  in  award- 
ing relief,  and  in  determining  the  right  thereto  the  situation  involved 
should  be  considered  from  a  practical,  rather  than  a  theoretical,  view- 
point.*" 

The  party  seeking  specifle  performance  must  show  performance  on 
his  part,*^  and  if  the  contract  is  conditional,  the  condition  must  have 

Templeton  v.  Warner,  89  Wash,  5M, 
157  Pac.  458,  164  Pac.  1081. 

M  Under  such  cirenmBtaneeB  the 
right  to  Bpeeifie  perfoTmance  doea  not 
depend  upon  mutuBlit;'  of  remedy  but 
upon  the  inadequacy  of  an  action  at 
law,  and  a  vendor  who  has  an  ade- 
quate remedy  at  law  is  not  entitled 
to  specific  performance  merely  be- 
eanie  the  vendee  woald  have  been. 
Q.  W.  Baker  Uach.  Co.  v.  United 
States  Fire  Apparatus  Co.,  —  Del.  — , 
S7  AtL  613,  rev'g  judgment  10  Del. 
Ch.  421,  95  Atl.  294. 

» First  Nat.  Bank  of  Haetinga  v. 
Corporation  Securitiea  Co.,  128  Minn. 
341,  150  N.  W.  1084. 

M  first  Nat.  Bank  of  Hastings  v. 
Corporation  Becuritiea  Co.,  128  Minn.' 
341,  150  N.  W.  1084. 

In  each  rase,  the  queation  whether 
equity  will  take  juriadiction  and  grant 
relief  reata  in  the  aonnd  discretion  of 
the  court,  to  be  ezerciaed  upon  a  con- 
aideration  of  the  facta  and  ciccnm- 
stanees.  Bncfa  relief  cannot  be  de- 
manded aa  a  matter  of  right.  Butler 
V.  Wright,  18«  N.  T.  259,  78  N.  B. 
lOOS,  rev'g  judgment  on  other  grounda 
103  N.  T.  App.  Div.  463,  93  N.  J. 
Bapp.  113.  See  also  to  the  same  ef- 
fect Newton  V.  Wooley,  105  Fed. 
541;  Eckstein  v.  Downing,  64  N.  H. 
S48, 10  Am.  St.  Bep.  404,  9  Atl.  626. 


*T  nidt«d  states.  Moloney  v.  Greas- 
ier, 236  Fed.  636;  Henry  L.  Doherty  ft 
Co.  V.  Bice,  186  Fed.  204j  Bemier  v. 
tiriaeom-Speneer  Co.,  161  Fed.  438; 
McCullmigh  v.  Sutherland,  153  Fed. 
418. 

OaUfornlk.  Oilfallan  v.  OiUallan, 
168  CaL  23,  Ann.  Caa.  1916  D  784,  141 
Pac.  623. 

Indiana.  Burke  v.  Mead,  1S9  Ind. 
252,  64  N.  E.  880;  Atkina  v.  Eatt- 
man,  SO  Ind.  App.  233,  07  N.  E.  174. 

Loaiaiaiuk  See  Longiuo  v.  Webb 
Press  Co.,  132  La.  2S,  60  So.  707. 

Now  Jersey.  See  Roche  v.  Hiu, 
84  N.  J.  Eq.  242,  93  Atl.  804. 

New  Toik.  See  Colorado  ft  8.  B. 
Co.  V.  Blair,  81  Misc.  6S4,  143  N.  T. 
Supp.  610. 

teegon.  DeitE  v.  Stephenson,  51 
Ore.  596,  9S  Pac.  803. 

Pennsylvania.  C.  Jutte  ft  Co.  v. 
Pfei!,  219  Pa.  520,  69  Atl.  59. 

WasUngtaii.  See  Fry  t.  Tfaomo,  64 
Waah.  479,  117  Pac.  230. 

He  "must  aver  full  performance  by 
himaalf,  and  a  refusal  to  perform  by 
the  other  party,  upon  tender  and  de- 
mand being  made,  or  a  aufflcient  ez- 
cnae  for  failure  to  make  tender. ' ' 
Atkins  V.  Kattman,  50  Ind.  App.  233, 
97  N.  E.  174. 

Where  the  contract  is  one  for  the 
exchange  of  stock,  and  the  plaintilE 
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occurred  or  been  performed,**  according  to  the  settled  rule. 

"Equity  will  not  interpose  to  enforce  a  part  of  a  contract,  anlesa 
that  part  is  clearly  severable  from  the  remainder,"  or  unless  the 
parties  have  contemplated  a  piecemeal  performance.** 

The  fact  that  the  voting  power  of  the  stock  is  vested  in  trustees 
80  that  the  complainant  could  not  vote  it  in  any  event  will  not  pre- 
vent specific  performance.** 

Specific  performance  will  be  denied  where  it  is  absolutely  impos- 
sible for  the  defendant  to  perform,  even  though  he  intentionally 
rendered  himself  unable  to  do  so.'^     Usually,  under  such  eireum- 


bBB  partly  peitoimei  it,  and  oflera  to 
fully  perform  on  performance  by  de- 
fendant, a  decree  diiecting  BUnnlta- 
neooR  performance  bj  both  is  not  open 
to  objection.  Caxier  v.  Uohr,  197  HL 
App.  550. 

If  he  makes  a  tender  of  perfono- 
ance,  he  mast  show  that  he  was  then 
able  to  perform  and  that  at  all  timet 
since  he  has  been  ready,  able  and 
willing  to  do  HO.  Beitz  v.  Stephenaon, 
51  Ore.  5Bfl,  95  Pae.  803. 

Tender  by  the  vendor  is  not  neeei- 
sary  where  the  vendee  has  expressed 
a  pnrpoBe  not  to  comply  with  the  con- 
tract. McCullough  V.  Sutherland,  153 
Fed.  118. 

Where  the  defendant  leaves  the  jur- 
isdiction, and  withdraws  power  from 
hia  attorney  to  act  for  him,  thereby  88  Ta.  220, 
rendering  a  tender  to  the  stock  to  him 
impossible,  it  is  snffleient  if  the  com- 
plainant tenders  performance  in  court 
and  submits  himself  nnreservedly  to 
the  court's  jurisdiction.  Heni^  L. 
Doherty  &  Co.  v.  Bice,  186  Fed.  204. 

He  may  be  required  to  perform 


the  plaintiff  was  seeking  tv  enforce 
partleular  stipnlations  of  an  indi- 
visible contract  was  held  to  have  been 
properly  overmled  on  the  ground  that 
the  entire  contract  and  all  the  parties 
thereto  were  before  the  court  and  the 
plaintiffs  were  seeking  to  enforce  the 
contract  according  tcr  it^  terms. 

W  Henry  L.  Doherty  A  Co.  v.  Bice, 
186  Fed.  S04. 

n  This  rule  was  applied  where  the 
stock  standing  In  the  defendant's 
name  and  which  he  contracted  to  sell 
did  not  belong  to  him  individually, 
but  to  a  partnership  of  which  he  was 
a  member,  and  the  real  interest  of 
any  member  therein  could  only  be 
ascertained  by  a  settlement  of  the 
partnership  buaineas.  Jones  v>  Tunis, 
8.  E.  841. 

is  not  the  owner  of  the 
stock.  Booth  V.  Dingley,  148  Uieh. 
197,  111  K.  W.  851. 

In  a  suit  by  the  purchaser  of  stock 
for  specific  performance,  the  fact  that 
the  seller  has  sold  and  delivered  the 
stock  to  others  Is  no  defense,  where 


I  condition  of  requiring  other  party      the  latter  purchased  with  notice,  and 


to  do  so.  United  States  Fire  Appara- 
tus Oo.  V,  G.  W,  Baker  Mach.  Co.,  10 
Del.  Ch.  421,  96  Att  2M. 

UDeitz  V.  Stephenson,  SI  Ore.  596, 
95  Pac.  803. 

WPantages  v.  Granman,  191  Fed. 
317. 

In  Longino  v.  Webb  Press  Co.,  132 
La.  25,  60  So.  707,  an  objection  that 

6630 


made  parties.  Northern  Cent.  By. 
Co.  V.  Walworth,  193  Pa.  9t  207,  74 
Am.  St.  Bep.  6S3,  44  AU.  253. 

The  inability  of  the  defendant  to 
perform  the  contract  at  the  time  he 
entered  into  it  is  a  matter  of  defense 
to  be  pleaded  and  proved  by  him.  Ca- 
zier  V.  Uohr,  197  HI.  App.  550. 
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stances,  a  court  of  equity  will  retain  jurisdiction  and  will  ascertain 
and  decree  the  damages  to  which  the  plaintiff  is  entitled  by  reason 
of  the  defendant's  breach,  provided  the  contract  is  clearly  proved. 
But  this  will  not  be  done  when  the  plaintiff  knew  when  he  sued  that 
specific  performance  was  impossible,  and  under  such  circumstances 
the  plaintiff  will  be  remitted  to  an  action  at  law."  If  relief  by  way 
of  specific  performance  is  denied,  the  court  may,  in  a  proper  case,  ' 
retain  jurisdiction  for  the  purpose  of  ordering  an  accounting.*'  It 
is  not  necessary  to  the  statement  of  a  good  canse  of  action  that  the  bill 
ehow  Uiat  the  purchaser  is  entitled  to  an  accounting  for  the  amount 
of  dividends  earned  by  the  stock.**  The  corporation  is  not  a  neces- 
sary or  indispensable  party  to  a  suit  for  the  specific  performance  of 
a  contract  to  which  it  is  not  a  party .•• 

Upon  a  proper  showing  the  defendant  may  be  enjoined  from  dis- 
posing of  the  stock  until  the  suit  for  specific  performance  is  deter- 
mined.** 

§3900. Right  a<  affected  by  natnr^  validity  and  pQipow  ct 

oontjaot.    To  warrant  a  decree  of  specific  performance  in  any  case 
the  contract  must  be  clearly  and  satisfactorily  proved.*^   It  must  be 


njoBM  T.  Tnnls,  96  Va.  BSO,  37  S. 
E.  841 ;  Hogg  v.  UeGoiBn,  67  W.  Ta. 
456,  31  L.  B.  A.  (N.  B.)  4BI,  68  S.  E. 
41.  See  also  Clarke  v.  Boroagb  As- 
phalt Co.,  83  N.  T.  Mise.  662,  157  N. 
Y.  Bupp.  681. 

The  suit  will  be  retained  for  tbe 
porpote  of  awarding  eonqtlalnant 
moaej  conipenBati<»i  wbere  the  de- 
fendaot  Hells  the  stock  after  the  Boit 
ig  filed.  Altoona  Electrical  Engineer- 
ing t  Supply  Co.  V.  Kittanning  &  F. 
C.  St.   Bj.   Co.,  126  Fed.   539. 

But  even  where  the  eomjdaiaBiit 
Icnowi  before  he  suee  that  the  defaud- 
ant  has  «old  the  stock,  a  court  of 
equity  will  give  him  a  charge  or  lien 
on  the  purchase  monej  in  the  hands 
of  the  purchaser.  Bogg  v.  MeOuffin, 
67  W.  Va.  456,  31  L.  B.  A.  (N.  a) 
491,  68  a  E.  41. 

n  Where  there  is  a  trust  relation, 
and  the  bill  praya  for  an  aceoitnting 
and  alleges  facta  warranting  such  re- 
lief. A.  D.  Smith  ft  Sons  v.  Securities 
Co.  of  America,  —  Ala.  — ,  73  Bo.  892. 


*4  Bemier  r.  Griseom-SpenceT  Ccr., 
Ifll  Fed.  438. 

■B  Lucas  V.  MilUken,  139  Fed.  816. 

M  Henry  L.  Doherty  ft  Co.  v.  Bice, 
186  Fed.  204;  Lucas  v.  Uilliken,  139 
Fed.  816.  See  also  Zeigsr  v.  Stephen- 
son, 153  N.  C.  528,  69  S.  E.  611. 

Where  defendsjit  is  flaancially  ir- 
responsible. Bau  V.  Beidenberg,  S3 
N.  T.  MUc.  386,  104  N.  T.  Sapp.  798. 

rriHatrict  of  Columbia.  Stubble- 
field  v.  Stubblefield,  3S  App.  Caa.  535. 

minola.  Kimmel  v.  Gray,  1»6  III. 
App.  406. 

LonUjMUk  Blanks  v.  Butclifle,  122 
La.  448,  47  So.  766. 

Naw  Terser.  Sheehan  t.  Hum- 
phreys, 81  N.  J.  Eq.  416,  83  Atl.  189, 
aff'd  81  N.  J.  Eq.  513,  87  Atl.  1119. 

Wlaconsm.  Blbbert  t.  Mackinuou, 
79  Wis.  673,  49  N.  W.  21. 

See  also  Morgan  v.  Bartlott,  75  W. 
Va.  293,  L.  B.  A,  1915  D  300,  83  a  £. 
1001,  where  it  was  held  that  the  eon- 
tract  of  sale  bad  been  suflBciently 
provad. 
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definite  and  certain  in  its  terntB,**  and  must  be  sapported  by  s  consid- 
eration."    There  muat  also  be  mutuality  of  obligation,*"  and  it  fol- 


U  United  SUtM.  Lneu  t.  ICilli- 
ken,  13S  Fed.  816.  See  also  Henry  L. 
I><^ert}'  &  Co.  V.  Bise,  186  Fed.  804. 

AlAbuut.  BUy  V.  TeTuile,  159  Ala. 
S14,  49  So.  238. 

(tallfoniia.  OilfalUn  v.  Oilfallui, 
168  C*I.  23,  Aim.  Cu.  191SD  784, 
141  Pae.  623. 

CnamcUait.  PatteTsou  v.  Farming- 
ton  St.  Uy.  Co.,  76  Conn.  628,  57  AtL 
853. 

Dalamn.  Dianmnd  State  Iron  Co. 
V.  Todd,  6  Do).  Ch.  163,  14  Atl.  27, 
ulf'd  8  Houat.  372. 

DUlioia.  Kimmel  v.  Gray,  19S  HL 
App.  406. 

mdiMM.  Bnrke  t.  Head,  159  Ind. 
252,  64  N.  E.  SSO. 

LonlMsoa.  Longing  v.  Webb  PreM 
Co.,  132  La.  25,  60  So.  707. 

Hldligan.  See  Millen  t.  Potter, 
190  Mieh.  262,  157  N.  W.  101. 

HiMonrl  Butler  v.  Uurphy,  106 
Mo.  App.  287,  80  B.  W.  337. 

Handft.  Oliver  t.  Little,  31  Nev. 
476,  103  Pa«.  240;  Tnrley  v.  Thomu, 
31  Nev.  181,  135  Am.  St.  Bep.  667, 
101  Pac.  568. 

Maw  JaTsay.  Bheeban  v.  Hnm- 
phreya,  81  N.  J.  Eq.  410,  S3  Atl.  189, 
alt'd  81  N.  J.  Gq.  613,  87  Atl.  1119. 

Waahtngt«L  Huston  v.  Harrington, 
C8  Waah.  51,  107  Pae.  874. 

A  contract  for  the  sale  of  stock  by 
which  the  seller  agrees  that  atl  debts 
of  the  company  shall  be  paid  on  the 
day  of  the  transfer,  and  the  purchaser 
is  to  retain  sufficient  of  the  price  to 
assure  him  that  the  company  is  free 
from  debt,  is  not  too  uncertain  to  be 
Specifically  enforced  because  it  does 
not  state  the  debts,  where  the  amount 
to  be  paid  is  fixed  and  definite.  North- 
ern Cent.  By.  Co.  v.  Walworth,  193 
Pa.  Bt.  207,  74  Am.  St.  Bep.  683,  44 
Atl.  253. 

Ad  agreement  to  pay  a  "reason- 


able compensation "  for  services  in 
stock,  without  designating  the  nnm- 
ber  of  shares,  v  too  indefinite  to  be 
specifically  enforced.  Oliver  v.  Lit- 
tle, 31  Nev.  476,  103  Pac.  240. 

*•  Lucas  V.  Uilliken,  139  Fed.  816; 
Wait  V.  Kern  Biver  Mining,  Milling 
*  Developing  Co.,  157  Cal.  16,  lOA 
Pac.  98;  Johnston  v.  Frederick  Steams 
4  Co.,  160  Mich.  247,  125  N.  W.  29; 
Hibbert  v.  Mackinnon,  79  Wis.  673, 
49  N.  W.  21. 

Specific  performance  will  not  be  re- 
fused merely  because  the  price  is  in- 
adequate or  ezceasive.  "The  differ- 
ence must  be  so  great  as  to  lead  te  a 
reasonable  conelusioD  of  fraud,  mis- 
take, or  concealment  in  the  nature  of 
fraud,  and  to  render  it  plainly 
inequitable  and  against  conscience 
that  the  contract  should  be  en- 
forced. "  New  England  Trust  Co. 
V.  Abbott,  162  Mass.  148,  27  L.  B.  A. 
271,  38  N.  E.  432. 

iOVUtsd  Statao.  Lueaa  v.  MiUi- 
ken,  139  Fed.  816. 

Colondo.  Frue  v.  Houghton,  6  Colo. 
318. 

MaiylUd.  Byan  y.  UcLane,  01 
Md.  ITS,  60  L.  B.  A.  501,  80  Am.  St. 
Bep.  438,  46  Atl.  340. 

IflTiTiMOts.  First  Mat.  Bank  of 
Hastings  v.  Corporation  Securities  Co., 
128  Minn.  341,  150  N.  W.  1084. 

Nmt  Hamptlim.  Eckstein  v.  Down- 
ing, «4  N.  H.  248,  10  Am.  St.  Bep. 
404,  9  Atl.  626. 

Ksw  Tork.  Waddle  v.  Cabana,  220 
N.  T.  18,  114  N.  B.  1054,  rev'g  169 
App.  Div.  068,  154  H.  T.  Supp.  1149; 
Dittenfass  v.  Horsley,  177  App.  Div. 
143,  163  N.  T.  Supp.  626. 

Oregon.  Deiti  v.  Stephenson,  SI 
Ore.  596,  05  Pac.  803. 

PemujlTanla.  Sherman  v.  Eerr,  230 
Pa.  420,  69  Atl.  899;  Northern  Cent. 
By.    Co.    v.    Walworth,    193    Pa.    St. 
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Iowa  that  relief  will  be  denied  where  there  is  a  mere  option,**  unless 
it  is  founded  upon  a  valuable  consideration,**  or  is  under  seal,**  or 
has  been  accepted  by  the  party  to  whom  it  runs,**    Nor  will  specific 


207,  74  Am.  St.  Bep.  683,  44  AU. 
253. 

"Tlie  aaaignee  of  a  contract,  who 
has  not  MBumed  the  obligationa  ot  his 
assignor  thereunder,  is  not  entitled  to 
specific  performance,  olthongh  he  al- 
leges readiness,  willingness,  and  abil- 
ity to  perfonn  the  obligationa  of  his 
assignor."  Dittenfasa  t.  Horeley,  177 
N.  T.  App.  Div.  143,  183  N.  T.  Snpp. 
626. 

The  principle  that  contracts  must 
be  mutnnl — must  bind  both  parties  or 
neither — to  entitle  one  of  the  parties 
to  specific  performanee,  does  not  mean 
that  in  every  case  each  party  must 
have  the  aame  remedy  for  a  breach 
by  the  other,  bnt  that  the  contract 
KuBt  be  enforceable  on  both  sides,  in 
some  manner, — not  necessarily  en- 
forceable on  both  sides  by  specific  per- 
formance. Northern  Cent.  By.  Co.  v. 
Walworth,  193  Pa.  St.  207,  74  Am.  St. 
Bep.  663,  44  AtL  253.  And  see  to  the 
same  effect  Eckstein  v.  Downing,  04  K. 
U.  246,  10  Am.  St.  Bep.  404,  9  Atl. 


Specific  performance  of  a  contract 
for  the  aale  of  stock  which  requires 
the  purchaser  to  give  his  note  for  the 
price  will  not  be  denied  for  lack  of 
Biotuality  because  of  the  death  of  the 
purchaser,  where  the  stock  is  to  be 
held  as  Becurit7  hj  the  seller.  The 
note  is  merely  evidence  of  the  indebt- 
edness, and  the  obligation  to  pay  is 
not  alTeeted  by  the  purchaser's  death. 
Waddle  v.  Cabana,  220  N.  T.  18,  114 
N.  E.  1054,  rev  'g  169  N.  Y.  App.  Div. 
968,  154  N.  T.  Supp.  1149. 
■  41  Bitteufass  v.  Horsley,  177  N.  T. 
App.  Div.  143,  163  N.  T.  Supp.  626. 

Byan  v.  McLane,  91  Md.  175,  50 
K  B.  A.  501,  SO  Am.  St.  Bep.  438,  46 
Atl.  340.  In  this  ease  it  was  held 
that  a  court  of  equity  would  not  de- 


cree specific  performance  of  a  eon- 
tract  to  sell  stock  made  hj  a  commit- 
tee representing  a  pool  of  the  stock 
of  a  corporation  pooled  for  a  period 
of  years  for  voting  purposes  under 
an  agreement  wherein  it  was  stipu- 
lated that  none  of  the  stock  pooled 
should  be  sold  without  the  consent  of 
the  owners  of  three-fourths  of  the 
stock  represented  in  the  pool,  and 
which  contract  provided  that  the  buy- 
er shonld  take  all  the  stock  whieh 
should  be  pooled  before  a  certain 
date,  or,  in  ease  of  his  failure  to  com- 
plete the  contract,  forfeit  as  liqui- 
dated damages  a  sum  of  monej  paid 
on  account  of  the  stock  so  pnrchased, 
since  this  contract  constituted,  not  a 
sale,  but  a  mere  option  to  purchase. 

*■  First  Nat.  Bank  of  Hastings  v. 
Corporation  Securities  Co.,  128  Minn, 
£41,  150  N.  W.  1084. 

M  Hogg  V.  McGuflIn,  67  W.  Va.  456, 
31  L.  B.  A.  (N.  B.)  491,  68  S.  B. 
41. 

Specific  performance  may  be  de- 
creed where  the  option  is  under  seal 
and  recites  the  receipt  of  a  consid- 
eration. Watkins  v.  Bobertson,  105 
Va.  269,  5  L.  B.  A.  (N.  S.)  1194,  115 
Am.  St.  Bep.  880,  54  S.  E.  33. 

«DittenfasB  v.  Horsley,  177  N.  T. 
App.  Div.  143,  163  N.  Y.  Bupp.  626. 

Where  the  party  to  whom  the  op- 
tion runs  accepts  it  and  tenders  per- 
formance, it  becomes  a  bilateral  con- 
tract. First  Nat.  Bank  of  Hastings  t. 
Corporation  Securities  Co.,  126  Uinn. 
341,  150  N.  W.  1084. 

Although  the  contract  la  conditional 
OT  unilateral  and  is  not  binding  upon 
the  promisor  until  the  condition  is 
performed,  it  becomes  absolute  and 
mutual  upon  such  performance,  and  a 
decree  of  performance  cannot  then  be 
prevented  by  setting  np  the  ori^nal 
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performance  be  granted  where  the  contract  is  contrary  to  puUic  pol- 
icy,* or  where  there  has  been  fraud,*  mifltake,*''  breach  of  truat,*' 
or  laches,*  or  for  any  other  reason  a  decree  for  specific  performance 
would  be  inequitable  or  unjust •• 

ter  Into  contract  for  the  sale  of  the 
shares  of  stcck  of  the  latter  eom- 
pany,  and  the  committee  directors  in- 
serted in  the  contract  of  sale  a  pro- 
vision that  they  should  have  an  op- 
tion to  deliver  shares  owned  by  them 
in  the  latter  company  to  the  pni- 
chaser  at  same  price,  such  option  not 
being  secured  to  the  remaining  stock- 
holders, upon  abjection  by  the  cor- 
poration and  its  stockholders  the  court 
refused  to  decree  specific  perform- 
ance of  the  contract.  The  committee 
direptors  "occnpied  a  fiduciary  posi- 
tion," said  the  court,  "in  which  they 
are  practically  to  be  regarded  as  trus- 
tees for  the  stockholders  as  eestnis  que 
trust."  Eelsey  v.  New  England  St. 
By.  Co.,  63  N.  J.  Eq.  742,  48  AO. 
1001.  It  was  further  held  that  the 
committee  was  only  the  special 
agent  of  the  corporation,  and  henee 
that  the  purchaser  was  charge- 
able with  notice  of  its  powers,  and 
that  as  the  agreement  itself  recited 
that  the  committee  wa»  acting  "by 
the  written  consent  of  the  directors," 
this  made  it  his  duty  to  learn  what 
such  consent  disclosed,  and  charged 
him  with  notice  that  they  were  not 
authorized  to  secure  any  exclusive 
personal  advantage  from  the  contract. 

«  Moloney  v.  Cressler,  238  Fed.  63fl; 
Uundy  v.  Davis,  20  Fed.  333 ;  Diamond 
State  Iron  Co.  v.  Todd,  6  Del.  Ch.  163, 
14  Atl.  27,  aff'd  8  Houst.  (Del.)  372; 
Schimpff  v.  Dime  Deposit  &  Discount 
Bank,  208  Pa.  380,  S7  Atl.  767;  Sogers 
V.  Van  Nortwiek,  87  Wis.  414,  58  N. 
W.  757. 

to  United  Statw.  Newton  v. 
Wooley,  lOS  Fed.  541.  See  also  Henry 
L.   Doherty   ft   Co.   v.   Bice,   186   Fed. 


lack  of  mutuality.  Fme  v.  Houghton, 
6  Colo.  318. 

See  also  t3858,  supra, 

4>  Byan  V.  McLane,  01  l£d.  175, 
50  L.  B.  A.  501,  80  Am.  St.  Bep.  438, 
46  AU.  340;  Noyes  v.  Marsb,  123  Mass. 
286;  Volney  v.  Nixon,  68  N.  J.  Eq. 
605,  60  Atl.  189,  aff'g  67  N.  J.  Eq. 
457,  58  Atl.  75.  See  also  Henry  L. 
Doherty  ft  Co.  v.  Bice,  186  Fed.  204. 

4einilt«d  BUtM.  Moline  Plow  Co. 
of  Kansas  City,  Missouri  t.  Carson, 
72  Fed.  387.  See  also  Henry  L.  Do- 
herty ft  Co.  V.  Bice,  ISO  Fed.  204. 

IMawan.  Diamond  State  Iron  Ca 
T.  Todd,  6  Del.  Ch.  163,  14  Atl.  27, 
aff'd  8  Houst.  372. 

Louisiana.  See  Blanks  v.  Sutcliffe, 
122  La.  448,  47  So.  765. 

Maryland.  McLaughlin  v.  Leon- 
bardt,  113  Md.  261,  77  AtL  647. 

WasUngton.  Huston  v.  Harrington, 
68  Wash.  51,  107  Pac.  874. 

V  McLaughlin  v.  Leonbardt,  113 
Md.  261,  77  Atl.  647.  See  also  Henry 
L.  Doherty  ft  Co.  v.  Bice,  186  Fed. 
204. 

In  such  an  action  parol  evidence 
that  the  intention  at  the  parties  was 
different  from  that  expressed  in  the 
contract  may  be  considered.  Newton 
V.  Wooley,  105  Fed.  541. 

The  defendant  may  ehow  by  parol 
that,  through  the  mistake  of  both  or 
either  of  the  parties,  the  writing  does 
not  express  the  real  agreement,  or 
that  it  was  entered  into  through  a 
mistake  as  to  its  subject-matter  or 
Its  terms.  McLaughlin  v.  Leonbardt, 
113  Md.  261,  77  Atl.  647. 

tSDeitz  V.  Stephenson,  51  Ore.  506, 
95  Pac.  803. 

Where  one  corporation,  owned  stock 
in  another  and  authorized  a  commit- 
tee from  its  board  of  directors  to  en- 


204. 


QiUallan   v.  Qilfallan, 
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The  coort  "will  look  to  tbe  gnbetance  of  the  transactioD,  to  the 
purpose  of  the  agreement  and  the  real  understanding  of  the  parties, 
whether  expressed  in  the  written  contract  or  not,  and  will  never 
decree  the  specific  performance  of  a  contract  when  its  enforcement 
will  defeat  the  primary  object  of  the  agreement  and  the  real  under- 
standing of  the  parties.""  Specific  performance  of  an  agreement 
to  take  stock  in  a  corporation  to  be  formed  will  not  be  decreed  where 
the  corporation  att^npted  to  be  organized  is  not  a  corporation  de 
jure." 

It  has  been  held  in  several  cases  that  a  court  of  equity  will  not 
enforce  specific  performance  of  a  contract  to  sell  stock  in  a  corpora- 
tion, where  it  appears  that  the  object  is  to  place  the  control  of  the 
corporation  in  the  hands  of  the  plaintiff  and  his  associates,  even 
thouf^  the  contract  is  valid."    But  the  weight  of  authority  is  to  Uie 


168  Cal.  23,  Ana.  Cm.  19IB  D  T84,  141 
Pa«.  623;  Walt  v.  Kern  Biver  Mining, 
Uillinc  &  Developing  Co.,  157  Cal. 
16,  106  Pae.  98. 

OotmacUcnt  Clowei  v.  MiUer,  74 
Conn.  2S7,  SO  Atl.  728. 

OaUvara.  Diamond  Bt&te  Iron  Co. 
V.  Toad,  e  DeL  Ch.  163,  14  Atl.  27, 
oS'd  S  HooBt.  372. 

VMryUaA.  UeLanghlln  y.  Leon- 
hardt,  113  Ud.  261,  77  Ml.  647;  Byan 
v.  KcLane,  91  Md.  17S,  SO  K  B.  A. 
SOI,  SO  Am.  St.  Rep.  438,  46  Atl.  340. 

Wasonil.  Bntler  v.  Murpby,  106 
Uo.  App.  287,  80  S.  W.  337. 

W«w  Tortc  York  v.  Seariea,  97 
App.  Div.  331,  90  N.  Y.  Supp.  37, 
aff'd  189  N.  T.  573,  82  N.  E.  1134. 

Pnuuvlvanla.  Bebimpff  v.  Dime  De- 
poait  A  Dlaconut  Bank,  208  Pa.  380, 
57  At].  7«7. 

Belief  will  be  denied  where  tbe 
eontroet  Ib  unfair,  ono.aided,  and  va- 
conaeionable,  and  its  enforoemeut 
wonld  be  very  oppretiive  on  the  de- 
fondant.  Newton  v.  Wooley,  105  Fed. 
541. 

Where  a  contract  to  porehase  stock 
provided  that  the  pnrebaaer  should 
take  all  the  stock  that  wee  pooled  for 
voting  purpoHes  nnder  an  agreement 
wbereby   the   owners  agreed   not  to 


sell  the  stock  during  a  poriod  of  years 
without  the  consent  of  the  owners  of 
three-fonrtbs  of  the  stock  pooled,  and 
the  parehaser  bad  notice  of  the  pur- 
pose of  the  pool,  it  was  held  that  spe- 
eific  performance  of  the  contract 
wonld  not  be  decreed  at  the  suit  of 
the  purchaser,  since,  if  the  pooling 
Agreement  was  void  as  contrary  to 
public  policy,  the  contract  to  purebsae 
was  «o  connected  therewith  that  it 
would  be  inequitable  to  enforce  it, 
and  if  the  pooling  agreement  was 
valid,  the  owners  of  thre^-fonrtbs  of 
Ifae  stock  in  the  pool  had  net  con- 
sented to  the  contract,  and  it  was 
therefore  ineffectual.  Byan  v.  Ue- 
Lane,  91  Md.  176,  50  L.  B.  A.  501,  80 
Am.  St.  Sep.  438,  46  Atl.  340. 

Bl  Clowes  V.  Miller,  74  Conn.  287, 
50  Atl.  728. 

M  Burke  v.  Mead,  159  Ind.  252,  S4 
N.  E.  880. 

Win  re  Foil's  Appeal,  91  Pa.  St. 
434,  36  Am,  Bep.  671,  which,  however, 
was  questioned  in  Northern  Cent.  By. 
Co.  V.  Walworth,  193  Pa.  St.  207,  74 
Am.  8t.  Bep.  683,  44  Atl.  253. 

In  Henry  L.  Doherty  ft  Co.  v.  Bice, 
186Fed.  204,  itissaid:  "The  doctrine 
that  a  contract  for  the  sale  of  corpo- 
rate shares  of  stock  will  not  be  en- 
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eontrary."*  And  it  is  (^eraily  held  that  the  fact  that  the  stock  vill 
give  the  ptirchaser  control  of  the  corporation  is  in  itself  a  reason  for 
granting  him  relief." 

g  3901. tfecMsity  for  mutoality  of  remedy.     Some  courts 

have  held  that  there  must  be  mutuality  of  remedy  to  warrant  specific 
performance,"  while  others  hold  that  mutuality  of  remedy  is  not 
the  sole  test  of  specific  enforceability,  and  is  not  always  essential 
thereto." 

Some  of  the  courts  which  adopt  the  rule  that  mutuality  of  remedy 
is  essential  hold  that  such  mutuality  must  exist  at  the  time  the  con- 


forced  if  the  pnichaBer  deairei  there- 
hy  to  gain  control  of  a  e<7rporation, 
whether  or  not  competition  is  in- 
volved, has  received  recognition  in 
only  two  or  three  st&tea  of  the  Union. 
All  the  caeee  are  based  on  Foil  'a 
Appeal,  01  Pa.  434,  36  Am.  Bep.  671, 
which  has  since  been  repudiated  in 
the  etate  which  gave  birth  to  the  doc- 
trine." 

In  Byan  v.  HeLane,  91  Md.  ITS,  50 
L.  B.  A.  501,  eo  Am.  St.  Bep.  438, 
46  Atl.  340,  the  eourt  refused  to  en- 
force aneh  a  contract  on  the  ground 
that  it  would  be  inequitable  under 
the  eireamstanees,  but  said  that  they 
did  not  wish  to  be  uuderetood  as  say- 
ing that  a  eourt  -of  equity  would 
never,  undei;  any  circumstances,  en- 
force a  contnAt  for  the  purchase  of 
n  controlling  interest. 

In  HcLaughlin  v.  Leonhardt,  113 
Md.  261,  77  Atl.  647,  specific  per- 
formance of  a  contract  which  would 
have  had  this  effect  was  refused  on 
the  ground  that  it  would  be  inequita- 
ble to  enforce  it  under  the  particu- 
lar eircuniBtances  of  the  esse. 

See  also  Schmidt  v.  Pritchard,  135 
Iowa  240,  112  N.  W.  801;  Oage  v. 
Fisher,  5  N.  D.  207,  31  L.  B.  A.  557, 
66  N.  W.  809. 

H  Henry  L.  Doherty  &  Co.  v.  Bice, 
186  Fed.  204;  O'NeiU  v.  Webb,  78  Vo. 
App.  1. 

U  See  I  3800,  supra. 


W  intltod  BtatM.  Pantages  v. 
Oraaman,  191  Fed.  317;  McCullough 
V.  Sutherland,  153  Fed.  418. 

Belaware.  See  Diamond  State  Iron 
Co.  V.  Todd,  6  DeL  Ch.  163,  11  Atl. 
27,  aff'd  8  Houat.  372. 

MtnOMOta.  See  First  Nat.  Bank  of 
Hastings  v.  Corporation  Securities  Co., 
128  Minn.  341,  ISO  N.  W.  1084. 

H«w  ToA.  Sea  Waddle  v.  Cabana, 
220  N.  T.  18,  114  N.  E.  10S4,  rev'g 
160  App.  Div.  968,  154  N.  T.  Supp. 
1149,  wheie  the  remedy  was  held  to 
be  mutual. 

Ongon.  Deitc  v.  Stephenson,  51 
Ore.  SS6,  95  Pao.  803, 

W«st  Virginia.  Bumgardnor  v.  Lea- 
vitt,  3S  W.  -Va.  194,  12  L.  B.  A.  776, 
13  S.  E.  67. 

If  a  covenant  by  the  purefaaser  is 
of  such  a  character  that  equity  wouhl 
not  speci&cally  enforce  it  at  the  in- 
stance of  the  seller,  and  the  contract 
is  not  severable,  specific  performance 
will  not  be  decreed  at  the  instance 
of  the  purchaser.  Pantages  v.  Grau- 
mau,  101  Fed.  317. 

■7  First  Nat.  Bank  of  Hastings  v. 
Corporation  Becuritiea  Co.,  128  hUnn. 
341,  150  N.  W.  1084.  See  also  Fme 
V.  Houghton,  6  Colo.  318;  G.  W.  Baker 
Mach.  Co.  V.  United  States  Fire  Ap- 
paratus Co.,  —  Del.  — ,  B7  Atl.  613, 
rev'g  judgment  10  Del.  Ch.  421,  95 
Atl.  294;  Turley  v.  Thomas,  31  Nev. 
181,  135  Am.  St.  Bep.  667,  101  Pac 
568. 
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tract  is  executed,"*  and  that  neither  performance  *'  nor  an  offer  or 
tender  of  performance  "  of  those  provisions  the  performance  of  which 
eoold  not  be  compelled  in  equity  is  sufficient  to  relieve  the  case  of  the 
lack  of  mutuality  as  to  remedy.  On  the  other  hand,  it  has  been  held 
that  it  is  "sufficient  if  mutual  enforcement  is  practicable  when  per- 
formance is  decreed,  so  that  the  court  may  then  be  able  to  enforce, 
all  of  the  terms  of  the  contract  at  once  in  praesenti  and  have  the  power 
to  superintend  the  performance  of  the  conditions  of  the  contract  by 
each  of  the  parties  and  in  all  its  parts. "  •'  So  it  has  been  held  that 
there  is  no  want  of  mutuality  of  remedy  if  the  provisions  which  conld 
not  be  specifically  enforced  have  been  fully  performed,"  or  if  the 
party  seeking  specific  performance  oflfers  to  perform  on  his  part,  and 
unreservedly  submits  himself  to  the  court  to  decree  whatever  may  be 
proper  in  enforcing  the  rights  of  the  other  party  to  the  contract.** 


HThe  remedy  wiU  not  avail  "un- 
less both  parties  at  the  time  the  con- 
tiaet  is  executed  have  tbe  right  to  re- 
sort to  equity  tor  its  specifie  pei- 
f ormanee. ' '  Pantages  v.  OrBuman, 
191  Ted.  317, 

U  Where  the  eontraet  is  not  spe- 
eifieally  enforceable  against  one  of 
tbe  parties  at  the  time  of  its  ezecn- 
tiau,  he  cannot,  by  subsequent  per- 
formance of  those  conditions  that 
conld  not  be  specifically  enforced,  put 
himself  in  a  position  to  demand  spe- 
cific enforcement  against  the  other 
party.  Pantages  v.  Oranman,  191  Fed. 
317. 

M  Bo  where  a  contract  for  the  sale 
of  stock  binds  the  buyer  to  furnish 
the  personal  services  of  himself  and 
his  wife,  the  case  is  not  taken  out  of 
the  rule  by  an  offer  to  perform  such 
services.  Deitz  t.  Stephenson,  SI  Ore. 
596,  95  Pae.  803. 

«Rrat  Kat.  Bank  of  Hastings  v. 
Corporation  Securities  Co.,  128  Minn. 
341,  150  N.  W.  1084. 

WTurley  t.  Thomas,  31  Nev.  181, 
135  Am.  St.  Bep.  667,  101  Pae.  568; 
Bnmgardner  v.  Leavitt,  3S  W.  Ta. 
1B4,  12  L.  E.  A.  776,  13  8.  B.  67. 

A  contract  for  the  delivery  of  stock 
in  payment  for  personal  services  to 
be  rendered  may  be  specifically  en- 


forced by  tbe  person  to  whom  deliv- 
ery is  to  be  made  where  sneh  serv- 
ices have  been  fully  performed,  al- 
though the  courts  would  not  have 
compelled  their  specifie  performance. 
Turley  v.  Thomas,  31  Nev.  181,  135 
Am.  St.  Bep.  667,  101  Pae.  568. 

The  fact  that  a  contract  by  a  cor- 
poration to  convey  stock  to  an  em- 
ployee in  consideratioD  tor  services 
to  be  rendered  contsina  a  prevision 
requiring  him  to  offer  the  stock  ta  the 
corporation  before  transferring  it  to 
anyone  else,  which  cannot  be  specifi- 
cally enforced,  does  not  deprive  the 
employee  of  his  right  to  specific  per- 
formance after  the  stock  has  been 
fully  paid  for.  Johnston  v.  Frederick 
Steams  A  Co.,  160  Mich.  247,  12S  N. 
W.  29. 

In  Wait  v.  Kern  Biver  Mining,  Mill- 
ing &  Developing  Co.,  157  Cat.  16,  106 
Pse.  98;  Fleishman  v.  Woods,  135 
Cal.  £56,  67  Pae.  276;  and  in  Safford 
V.  Barber,  74  N.  J.  Eq.  352,  70  Atl. 
371,  the  court  decreed  specific  per- 
formance of  a  contract  to  give  the 
complainant  stock  in  compensation 
for  services,  where  the  services  had 
been  performed.  The  question  of 
mutuality  of  remedy  was  not  dis- 
onssed  or  referred  to. 

es  First  Nat.  Bank  of  Hastings  v. 
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XXn.     PLEDOBB,  UORTGAGES  AMD  LEASES  OF  STOCK 

g  3&02.  Shares  of  itoek  may  be  pledged.  Since  possession  most 
uniformly  accompany  a  pledge,'*  and  since  ^ares  of  stock  are  of  an 
incorporeal  nature,  and  hence  are  incapable  of  manual  deliTCTy,**  it 
was  formerly  thought  that  shares  of  stock  could  not  be  the  subject 
of  a  pledge.**  A  contrary  doctrine  is  now  well  settled,  however,  and 
it  can  no  longer  be  doubted  that  shares  of  stock  may  be  pledged  as 
collateral  security." 


g  3903.  Nature,  essentiab  and  validly  of  wmtraet  of  pledge  gen- 
n^lly.    "A  pledge  is  a  transfer  of  personal  property  aa  a  secority 


CorporRtiDD  Securities  Co.,  128  Mirn. 
341,  150  N.  W.  1084. 

Tbe  eoort  may  deere«  apMiflc  per- 
f  ormanee  of  an  option  to  sell  stock, 
which  ori^ally  ii  enforceable  only 
at  the  option  of  tbe  seller,  where  the 
latter  exereisea  the  option  prior  to 
bringing  the  action,  and  tenders  per- 
fomiKaee  on  his  part.  First  Nat.  Bank 
of  Eastings  v.  Corporation  Secnrities 
Co.,  128  Minn.  341,  ISO  N.  W.  1084. 
See  also  Frue  t.  Houghton,  0  Colo. 
318. 

"The  objeetiim  of  want  of  mutual- 
ity of  remedy  in  the  sense  in  which 
equity  osei  those  terms  no  longer  ex- 
ists. Complainants  seeking  specific 
performance  offer  to  perform  on  their 
part  and  unreservedly  submit  them- 
selves to  the  court  to  decree  whatever 
may  be  proper  in  enforcing  the  rights 
of  the  other  party  to  the  contract.  If 
defendants  accept  their  olfer,  com- 
plainants cannot  afterwards  retract 
it,  and  thus  escape  a  decree  in  favor 
of  the  defendants.  If,  on  the  ether 
hand,  defendants  refnse  the  offer,  and 
unsuccessfully  resist  specific  per- 
formance, they  cannot  be  compelled  to 
perform  unless  performance  of  every 
stipulation  of  the  contract  for  their 
benefit  is  likewise  coerced  from  com- 
plainants. In  either  event  complete 
enforcement  of  the  legal  and  equita- 
ble rights  of  the  parties  will  be  ef- 


fected by  one  comprehenrive  dqeree, 
and  the  defendant  cannot  be  remit- 
ted to  a  court  of  law  for  the  enforce- 
ment of  any  of  their  rights."  Henry 
L.  Doherty  ft  Co.  v.  Bice,  186  Fed. 
204.  Quoted  with  approval  in  First 
Nat.  Bank  of  HastingB  v.  CcFrpora- 
tiou  Securities  Co.,  128  Hinn.  341, 
150  N.  W.  1084, 

MSee  13905,  infra. 

U  Bee  I  3430,  supra. 

M  Bee  Wilson  v.  Little,  2  N.  T.  443, 
SI  Am,  Dec.  307. 

>TNew  Orleans  Nat.  Banking  ABS*n 
V.  P.  S.  Wiltz  ft  Co.,  10  Fed.  330;  Colt 
V.  Ives,  31  Conn.  25,  81  Am.  I>ec.  161; 
Wilson  V.  Uttle,  2  N.  T.  443,  51  Am. 
Dec.  307.  Bee  also  tbe  cases  cited  in 
the  following  sections  of  this  subdi- 

"  Strictly  speaking,  stock  being  of 
■n  incorporeal  nature,  is  not  capable 
of  being  pledged,  as  there  cannot  be  a 
delivery  of  intangible  property.  It 
may  be,  and  frequently  is,  hypothe- 
cated, which  is  a  pledge  in  a  second- 
ary sense. ' '  Dneber  Watch  Case 
Hfg.  Co.  V.  Daugherty,  62  Ohio  St. 
5SS,  S7  N.  E.  4G6. 

But  a  mere  subscription  to  stock 
which  has  never  been  issued  or  de- 
livered to  the  subscriber  or  paid  for 
by  him.  while  it  may  give  him  some 
qualified  interest  in  or  right  to  the 
stock,    constitutes   no    tangible  right 
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for  a  debt  or  other  obligation."  **  "A  pledge  is  something  more  than 
a  simple  lien.  It  iB  a  deposit  or  delivery  of  possession  and  control  of 
property,  made  as  security  for  debt,  vesting  a  right  to  the  property 
in  the  pledgee  to  the  fall  extent  necessary  to  protect  and  collect  the 
debt"* 

In  order  to  eonstitnte  a  pledge  of  corporate  stock  there  must  be  a 
contract  vfaereby  the  stock  is  held  as  secority.'"*  The  minds  of  the 
parties  mnst  have  met  with  respect  to  the  subject-matter,''^  and  their 
agreement  must  have  been  supported  by  a  sufficient  consideration.'" 


capable  of  being  pledged.  Cattle- 
men >  Tnurt  Co.  of  Ft.  "Worth  v. 
Turner,  —  Tex.  CIt.  App.  — ,  182  8. 
W.  438. 

U  Morgan  y.  Johnt,  84  Oie.  057, 
16S  Pae.  380. 

It  "  IB  a  bailment  aa  leenritT'  for  an 
obligation."  HelUwell,  Stock  ft 
Stockholdera,  |  356.  Quoted  in  Flrit 
Nat.  Bank  of  St.  Johns  t.  Mnltnomah 
State  Bank,  —  Ore.  — ,  17D  Pae.  034. 

"At  owninon  law  a  pledge  is  a  bail- 
ment of  pergonal  property,  u  a  >e- 
enrity  lor  uue  debt  or  engagement." 
Hfams  V.  Bamberger,  10  Utah  3,  30 
Pae.  202. 

••Aiutin  T.  Eardan,  171  Mich.  38, 
Ann.  Cas.  1915  B  8M,  137  K.  W.  317. 
See  also  Flrat  Nat.  Bank  of  Omaha, 
Nebraska  v.  nUuoia  Tnut  ft  Bavinga 
Bank,  S4  Fed.  34.  Bee  alio  Brittan  v. 
Oakland  Bank  of  Bavings,  124  Cal. 
28E,  71  Am.  St.  Eep.  08,  67  Pae.  8t 

70  Wilkinson  v.  Misner,  168  Uo. 
App.  551,  138  a  W.  931. 

n  Wilkinson  v.  Misnar,  158  Uv. 
App.  551,  138  8.  W.  931. 

In  Sehwind  t.  Boyce,  94  Ud.  010,  01 
Atl.  45,  the  evidence  waa  held  to  ahow 
a  pledge  of  stock  snbscribed  for  by 
an  employee  of  the  corporation  to  it« 
president  to  secure  sums  advanced  or 
guaranteed  by  him. 

A  eoort  of  equity  may  reform  a  con- 
tract of  pledge  by  Inserting  words 
omitted  through  a  mutual  mistake  of 
fact,  even  after  the  pledgor  has  be- 
Aome  bankrupt.     First  Nat.  Bank  of 


Waterloo  v.  Bacon,  118  N.  T.  App. 
Div.  fll2,  96  N.  T.  Supp.  717,  aff'd 
198  N.  T.  633,  82  N.  E.  1126,  216  U. 
S.  134,  54  L.  Ed.  418. 

Ab  to  the  effeet  of  duress,  see  Mac- 
Farland  v.  Liberty  Nat.  Bank  of 
Kew  York,  166  N.  T.  Bupp.  303. 

n  Wilkinson  y.  Uisner,  168  Uo. 
App.  051, 138  a  W.  »3L 

An  agreement  that  the  seller  of 
stock  is  to  hold  the  same  as  security 
for  pafuent  of  the  purchase  price  is 
supported  by  a  suffieient  coosidera- 
tion.  Loveless  v.  Bridges,  136  Oa. 
338,  71  8.  E.  166. 

A  pledge  mads  to  aecnra  perform- 
ance of  an  agreement,  for  a  valuable 
eonsideratioD,  to  sell  at  a  profit  other 
stock  sold  by  the  pledgor  to  the 
pledgee  is  supported  bj  a  sufficient 
consideration.  Jonae  v.  Dimmiek,  173 
Ala.  296,  59  So.  623. 

An  antecedent  debt  is  sufficient 
consideration  to  unpport  a  pledge. 
Martin  v.  Bankera'  Trust  Co.,  18  Ariz. 
55,  166  Pae  87;  Hickirk  y.  Cowper- 
thwait,  210  N.  T.  137,  Ann.  Cas. 
1915  B  1002,  103  N.  £.  1111,  fttt'g 
judgment  147  N.  Y.  App.  Div.  900,  131 
N.  T.  Supp.  838,  and  modifying  judg- 
ment 147  N.  y.  App.  Div.  121,  131  N. 
Y.  Supp.  828. 

The  extension  of  the  time  for  pay-  ' 
ment  of  an  existing  indebtedness  is  a 
sufficient  consideration  to  support  a 
pledge  of  stock  to  secure-it.  Central 
Say.  Bank  y.  Smith,  43  Colo.  90,  95 
Pae  307. 
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The  contract  need  not  necessarily  be  an  express  one,  bnt  it  may  be 
implied  from  the  facts  and  circumatanees  of  the  case.*"  "No  formal 
agreement  is  necessary  to  establish  a  ple<^  so  long  as  the  agreanent 
be  clearly  express  or  implied."'* 

A  person  may  pledge  stock  belonging  to  another  with  the  consent 
of  the  owner,'*  and  a  stockholder  may  pledge  stock  owned  by  him 
individually  for  the  parpose  of  obtaining  money  for  the  benefit  of 
the  corporation.'^  If  he  does  so,  and  the  stock  is  lost  to  him  because 
of  the  failure  of  the  corporation  to  pay,  he  does  not  thereby  become 
entitled  to  other  stock  of  the  same  value  and  to  the  same  amount, 
but  merely  stands  as  a  creditor  of  the  company  to  the  amount  of  the 
aum  advanced  to  it." 

A  void  pledge  creates  no  lieu,  and  gives  the  pledgee  no  right  to  the 
possession  of  the  stock."  And  stock  pledged  to  secure  the  payment 
of  money  owing  under  a  void  contract  may  be  recovered  by  the 
pledgee." 

A  pledge  of  stock  of  a  corporation  whose  charter  has  expired  may 
be  regarded  as  a  pledge  of  the  assets  of  the  company  itself.** 

Bat  equity  will  not  enforee  ft  prom- 
ise to  transfer  stock  aa  secarit^  baaed 
on  a  paat  eottndeyation,  aa  diitin- 
guisbed  from  a  present  or  future  one. 
Andrews  v.  Ouajaquil  L  Q.  B.  Co.,  73 
N.  J.  Eq.  150,  75  Atl.  812,  jadgment 
aff'd  75  N.  J.'Eq.  53S,  7Z  Atl.  355. 

™  Leary  v.  United  States,  229  Fed. 
G60;  Wilkinson  v.  Misner,  158  Ho. 
App.  551,  138  8.  W.  931. 

Where  it  appeare  that  the  property 
is  held  by  the  creditor  ae  collateral  se- 
curity to  a  debt,  with  tbe  consent  of 
the  owner,  for  a  eufficient  eonsidera- 
tion,  there  is  a  contract  of  pledge,  al- 
though it  is  not  an  ezpTesa  one.  Wil- 
kinson T.  Hisner,  158  Mo,  App.  S51, 
138  8.  W.  931. 

But  tbe  mere  withholding  by  one 
person  of  the  stock  of  another,  with 
,  the  declaration  that  it  will  be  withheld 
until  a  debt  of  the  owner  is  paid, 
does  not  of  itself  oonatitute  a  pledge, 
even  thou^  the  owner  fails  to  object 
at  the  time  when  such  declaration  is 
made.  Wilkinson  v.  Misner,  158  Mo. 
App.  551,  138  8.  W.  931. 

The  relation  of  pledgee  and  pledgor 


exists  between  a  broker  and  his  cus- 
tomer by  operation  of  law,  where  tbe 
former  advances  the  full  amount  nec- 
essary to  purchase  stock  for  the  latter. 
Content  v.  Banner,  184  N.  T.  121,  6 
Ann.  Cas.  106,  76  N.  E.  913,  rer'g 
judgment  96  N.  T.  App.  Div.  625, 
63  N.  Y.  8upp.  109S. 

7*  Dexter  Horton  Nat.  Bank  v. 
Washington-Alaska  Bank,  86  Wash. 
452,  ISO  Pac.  1176,  where  the  pledge 
was  held  to  have  been  sufflciently  es- 
tablished. 

n  Greene  v.  Paber,  158  N.  Y.  App. 
Div.  149,  143  N.  T.  Sopp.  2T ;  Hiekok 
V,  Cowperthwait,  137  N.  Y.  App.  Div, 
94, 122  N.  Y.  Snpp.  28. 

n  Dempster  v.  Kosehill  Cemetery 
Co.,  206  III.  261,  68  N.  E.  1070. 

TT  Dempster  v.  Bosehill  Cemetery 
Co.,  206  111.  261,  68  N.  E.  1070. 

nBmith  V.  Becker,  192  Uo.  App. 
597,  184  8.  W.  943. 

79  Willeox  V.  Edwards,  16E  Cal.  455, 
Ann.  Ou.  1913  C  1392,  123  Pac  276. 

M  Scott  V,  Davis,  —  Mo.  App.  — , 
200  S.  W.  723. 
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' '  The  rights  of  the  parties  with  respect  to  the  debt,  and  the  Btoch 
pledged  as  security,  are  governed  by  the  laws  of  the  state  •  •  • 
where  the  contract  was  made  and  whore  the  parties  resided."** 


§3904.  Pledges,  mortgages  and  sales  distinguished.  The  differ- 
ence between  a  pledge  and  a  mortgage  at  common  law  is  that  in  the 
former  the  possession  only  is  transferred,  while  in  the  latter  the  title 
is  transferred,  either  with  or  without  the  possession. ••  "It  is  often 
difficult  to  determine  whether  a  given  transaction  is  a  mortgage  or 
a  pledge  when  possession  of  the  property  is  delivered  to  the  cred- 
itor."** The  question  is  one  of  constructiou,  and  depends  upon  the 
intent  of  the  parties.**  In  case  of  doubt  the  law  favors  the  concln- 
sion  that  the  transaction  is  a  pledge  rather  than  a  mortgage.**  And 
it  has  been  said  that  "the  general  mie  is  that  an  assignment  and 
transfer  of.  shares  of  stock  in  a  corporation  by  s  debtor  as  scicnrity 
for  a  debt  is  a  pledge,  and  not  a  mortgage."  ••    If  shares  of  stock 


•)  Irving  Park  Am'n  v.  Wataon, 
41  Ore.  9S,  67  Pae.  945. 

H  Martin  v.  Bankera'  Traat  Co., 
18  Ariz.  55,  156  Pac.  S7;  Firat  Nat. 
Bank  of  Waterloo  v.  Exchange  Nat. 
Bank  of  Seneca  Falls,  179  N.  T.  App. 
Biv.  22,  153  N.  Y.  Bupp.  818,  afl 'd  179 
N.  Y.  App.  Div.  22,  16*  N.  Y,  Supp, 
1092. 

» Hartin  v.  Bankers '  Trust  Co.,  18 
Ariz.  55,  156  Pac.  87. 

M  Irving  Park  Aas'n  v.  Wataon,  41 
Ore.  95,  67  Pac  945. 

A  tranafer  b;  a  debtor  to  hla  cred- 
itor of  a  certificate  of  atock  aa  col- 
lateral aecuritf  to  the  pajment  of  a 
note,  the  transferee  being  aiitborlzed 
to  aell  in  case  of  nonpajment,  ia  to 
be  deemed  a  pledge  rather  than  a 
mortgage  of  the  certificate.  Irving 
Park  Aaa'n  v.  Wataon,  41  Ore.  95,  67 
Pao.  945. 

In  BichardeoD  v.  LongrooDt  Supply 
Ditch  Co.,  19  Colo.  App.  483,  76  Pac. 
546,  an  aasignment  of  atock  to  a  trus- 
tee, named  in  a  deed  of  truat  of  land 
and  such  stock  aa  aecurltj'  for  a  debt, 
providing  for  a  sale  of  the  stock  in 
connection  with  the  realty  In  ease  the 
debt  was  not  paid,  and  under  which 


at  Warrior  Coal  ft  Coke  Co.  v.  Na- 
tional Bank  of  Augusta  (Ala.),  Si 
So.  997. 

UUnitad  Btataa.  Casej  v.  Cava- 
roc,  96  U.  8.  467,  24  L.  Ed.  779;  Na- 
tional Bank  of  Commerce  in  Bt.  Louia 
V.  EqniUble  Trust  Co.  of  New  York, 
227  Fed.  626,  rev'g  judgment  211  Fed. 
668. 

AlubamSk  Oilmer  v.  Morris,  80  Ala. 
78,  SO  Am.  Bep.  S5. 

Axiaona.  Martin  v.  Bankers'  Trust 
Co.,  18  Ariz.  G5,  156  Pac.  87. 

AXkatatM.  Merchants'  ft  Farmers' 
Bank  v.  Citlxene'  Bank,  125  Ark. 
131,  187  8.  W.  650. 

OaUfotnia.  Brewster  v.  Hartley, 
37  Cal.  15,  99  Am-  Dee.  237. 

OragOS.  Irving  Park  Abh  'n  v. 
Watson,  41  Ore.  95,  67  Pac.  945. 

Utah.  Hjoms  V.  Bamberger,  10 
Utah  3,  36  Pac.  202. 

"Speaking  generally,  the  distiaction 
between  a  mortgage  and  pledge  of 
personal  property  is  that  in  the  for- 
mer the  thing  pledged  must  be  de- 
livered to  the  pledgee,  while  in  the 
latter  the  poasesaiim  may  remain  with 
the  mortgagor."  Irving  Park  Aas'n 
V.  WatKtn,  41  Ore.  96,  67  Pac.  945. 
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are  transferred  on  the  books  of  the  corporation,  or  by  assignment  and 
delivery  of  the  certificate,  with  the  intention  that  they  shall  be  held 
merely  as  collateral  security,  and  returned  on  payment  of  the  debt, 
the  courts  will  give  effect  to  the  intention  of  the  parties,  and  hold 
the  transaction  a  pledge,  and  not  a  mortgage.  Althon^  the  apparent 
legal  title  may  be  vested  by  the  transfer  in  the  pledgee,  the  general 
property,  as  between  the  parties,  will  remain  in  the  pledgor."'  If 
there  is  no  delivery,  the  transaction  will  be  held  to  be  a  mortgage.** 
The  two  forms  of  security  may  be  combined  into  one,  and  the  same 
transaction  may  partake  of  the  nature  of  both.** 

"Wliether  a  particular  transaction  is  a  pledge  or  a  sale  is  also  a 
question  of  construction,  and  depends  upon  the  intention  of  the 
parties.**    Although  a  transfer  of  shares  on  the  books  of  the  corpora- 


the  corporation  iuned  a  new  eertifl- 
cRte  to  the  truateo,  was  hold  to  be  a 
pledge  and  not  a  mortgage. 

See  alstr  Martin  v.  Bankers'  Trust 
Co.,  18  Ariz.  65,  156  Pae.  87,  where 
the    transaction    was    held    to    be    a 

■lUnltvd  States.  Bmith  v.  Lee,  77 
Ped.  779. 

Alabama.  Campbell  v.  Woodstock 
Iron  Co.,  83  Ala.  3S1,  3  So.  369;  Gil- 
mer T.  Morris,  80  Ala.  78,  60  Am. 
Bep.  85;  Nabring  v.  Bank  of  Mo- 
bile, 68  Ala.  204. 

Oallfomla.  Brewster  v.  Hartley,  37 
Cal.  15,  98  Am.  Dec.  237. 

nuaols.  Bice  v.  Qilbert,  173  Bl. 
348,  50  N.  E.  1087. 

Indiana.  Manns  v.  Brookville  Nat. 
Bank,  73  Ind.  243;  Evans  t.  Darling- 
ten,  S  Blaekf.  320. 

Maryland.  Dungan  v.  Mutnal  Ben. 
Life  Ins.  Co.,  38  Md.  242. 

Hassadiiuetta.  Newton  v.  Fay,  10 
Allen  605;  Merchants'  Bank  v.  Cook, 
4  Pick.  405. 

New  Jenay-  Mechanics'  Building 
£'  Loan  Asa  'n  v.  Conover,  14  N.  J.  Eq. 
219. 

New  ToA.  Wilson  v.  Little,  2  N. 
Y.  443,  51  Am.  Dec  307;  Hasbronck  v. 
Vandervoort,  4  Sandf.  74. 

North  OaroUna.  Doak  v.  Bank  of 
Btate,  6  Ired.  309. 


Ohio.  Dayton  Nat.  Bank  t.  Mar- 
chants'  Nat.  Bank,  37  Qhio  St.  208. 

Utah.  Qeorge  B.  Barse  Liya-Stoek 
Co.  V.  Bange  Valley  Cattle  Co.,  16 
Utah  99,  90  Pao.  630. 

■* Merchants'  ft  Farmers'  Bank  v. 
Citizens'  Bank,  125  Ark.  131,  167  & 
W.  660. 

M  As  where  the  transferee  holds 
both  the  possession  and  the  title  of 
the  stock,  Oilmer  t.  Morris,  80  Ala. 
78,  60  Am.  Hep.  85. 

90  First  Nat.  Bank  of  Lake  Charles 
V.  Bell,  141  La.  53,  74  So.  628;  Smith 
V.  Becker,  1B2  Mo.  App.  597,  184  B. 
W.  943;  United  Nat.  Bank  v.  Tappan, 
33  B.  I.  1,  79  Atl.  946.  See  also  BUu- 
ton  T.  Chalmers,  158  Fed.  907. 

In  each  of  the  following  eases  the 
transaction  in  qaestion  was  held  to 
be  a  pledge  and  not  a  sale.  In  re  Me- 
Lean-Bowman  Co.,  13S  Fed.  181 ;  First 
Nat.  Bank  of  Lake  Charles  v.  Boll, 
141  La.  93,  74  So.  628;  Colonial  Trust 
Co.  V.  McMillan,  188  Mo.  547, 107  Am. 
St.  Bep.  339,  87  8.  W.  933;  Jonea  V. 
Seaman,  133  N.  Y.  App.  Div.  127,  117 
N.  T.  Bupp.  288,  aff'd  20O  N.  T.  563, 
93  N.  E.  1123;.  Eichbaum  v.  Sample, 
213  Fa.  216,  62  AtL  837. 

In  In  re  International  Badiator  Co., 
10  DbL  Ch.  398,  92  Atl.  255,  it  was 
held  that  while  the  form  of  the  writ- 
ten agroement  of  the  company  niaed 
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tion,  or  by  assi^ment  of  the  certificate,  may  be  absolute  in  form,  yet 
if  the  intention  is  that  the  transferee  shall  hold  them  merely  as  col- 
lateral secarity,  the  transfer  is  a  pledge  merely,  and  such  intention 
may  be  shown  either  hy  other  writings  or  by  parol  evidence." 


BOme  doabt  aa  to  whether  the  trans- 
aetion  in  question  was  a  sttle  or  a 
pledge  of  its  stock,  the  dealings  of  the 
parties  were  sueh  as  to  be  ineonsiateut 
with  a  Bale  and  consiatent  only  with  a 
pledge- 
In  each  of  the  following  cases  the 
transaction  in  question  was  held  to  be 
a  sale.  Sheaklej  t.  Nelson,  13  Gal. 
App.  379,  109  Pac.  891;  Star  Mills  v. 
Bailey,  140  Ey.  194,  140  Am.  St.  Bep. 
370,  130  8.  W.  1077;  Boche  v.  Hiss, 
64  N.  J.  Eq.  242,  93  Atl.  804;  Ualloy 
V.  Drnmheller,  68  Wash.  106, 122  Pae. 
lOOS. 

In  Conunereial  A  Bavings  Bank  of 
San  Jose  v.  Pott,  160  Cal,  358,  88  Pac. 
431,  the  transaction  in  qneation  was 
held  to  tM  a  sale,  although  the  contract 
provided  that  the  bnyera  were  to  have 
the  right  to  all  dividends  while  the 
seller  held  the  atock  as  aecnrity  for 
the  payment  of  the  purchase  price, 

Whether  a  deposit  of  stock  with  a 
third  person  was  a  pledge  or  a  sale  is 
a  qaestion  of  fact  for  the  jury  where 
its  solution  depends  on  conficting 
oral  testimony.  Morgan  v.  Junes,  84 
Ore.  557,  165  Pae.  369. 

Bimilted  StatM^  Burgees  v.  Selig- 
man,  107  TT.  8.  20,  27  L.  Ed.  359; 
Brick  V.  Brick,  98  V.  S.  514,  25  L.  Ed. 


256. 

CftUfonUo.  Shattuek  ft  Desmond 
Warehouse  Co.  v.  Gillelen,  154  Cat 
778,  99  Pac.  348. 

OplontdO.  Ellis  v.  Gibbons,  26 
Colo.  App.  454,  116  Pae.  285. 

Oomwcticiit.  Stamford  Bank  v.  Fer- 
ria,  17  Conn.  259. 

nUnots.  Travers  v.  Leopold,  124 
m.  431,  16  N.  E.  902. 

Ginz  V.   Btnmph,   73   lud. 


laonUteiw.  Citizens'  Bank  of  Lou- 
isiana T.  Folse,  123  La.  918,  49  So.  641. 

Masaadmsetta.  Riley  v.  Hampshire 
County  Nat.  Bank,  164  Mass.  482,  41 
N.  E.  679;  Minchin  v.  Minchin,  157 
Mass.  265,  32  N.  E.  164;  Boardman  v. 
Holmes,  124  Mass.  43S;  Newton  v. 
Fay,  10  Allen  505. 

Michigan.  May  v,  Genesee  County 
Sav.  Bank,  120  Mich.  330,  79  N.  W. 
630. 


Smith  v.  Becker,  192  Uo. 
App.  597,  184  S.  W.  »43. 

Uontanv  hturray  v.  Butte-Monltor 
Tunnel  Min.  Co.,  41  Mont.  449,  112 
Pac.  1132,  110  Pac.  497. 

Naw  ToA.  McMahon  v.  Macy,  61 
N.  T.  165;  WUson  v.  Little,  2  N.  Y. 
443,  51  Am.  Dec.  307. 

Contra,  Bend  v.  Susquehanna  Bridge 
&  Bank  Co.,  6  Harr.  &  J.  (Md.)  128, 
14  Am.  Deo.  261. 

The  fact  tbat  the  stock  was  placed 
in  the  name  of  a  transferee  on  the 
books  of  the  corporation,  and  tbat  a 
certificate  therefor  was  issued  directly 
to  him  is  not  conclusive  that  the  trans- 
action was  a  sale  and  not  a  pledge. 
Colonial  Trust  Co.  v.  McMillan,  188 
Mo;  547,  107  Am.  St.  Bep.  335,  87 
S.  W.  933. 

Proof  of  an  oral  contract,  made  sub- 
sequently to  a  written  contract  for 
the  sale  of  stock,  that  the  vendor  is  to 
hold  the  same  as  security  for  the  pur- 
chase price,  does  not  tend  to  vary  or 
contradict  the  written  contract,  and 
ie  admissible.  Loveleaa  v.  Bridges,  136 
Ga.  338,  71  S.  E.  166. 

Whether  a  transfer  absolute  in  form, 
but  giving  the  transferrer  the  option 
to  repurchase  within  a  apecified  time, 
ia  a  conditional  sale  or  a  pledge,  ia  a 
mixed  qneation  of  law  and  fact,  to  be 
663.1 
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If  a  debtor  turns  over  shares  of  stock  to  his  creditor,  the  pre- 
sumption is,  in  the  absence  of  any  evidence  of  a  contrary  intention, 
that  the  transfer  is  a  pledge  of  the  stock  as  collateral  security  for 
payment  of  the  debt,  and  not  a  sale  or  a  payment  of  the  debt."  And 
generally  in  doubtfnl  eases  the  transaction  will  be  deemed  to  be  a 
pledge  rather  than  a  sale."  The  character  of  the  transaction  "is 
fixed  at  its  inception,  and  is  not  changed  by  lapse  of  time,"** 

An  absolute  transfer  of  stock  in  payment  of  a  debt,  with  an  option 
to  redeem  the  same  within  a  certain  time  upon  payment  of  the  debt, 
is  not  a  pledge.**  Nor  is  a  subscription  for  or  purchase  of  shares  of 
stock,  with  an  option  to  resell  the  stock  within  a  certain  time,  a  pledge 
of  the  stock  as  security  for  repayment  of  the  money  paid  by  the 
subscriber  or  purchaser.** 

According  to  the  weight  of  authority,  where  a  stockbroker  pur- 
chases stock  for  a  client  upon  margins,  holding  the  stock  as  security 
for  advances  made  by  him,  he  is  a  pledgee  of  the  stock,*'    In  Massa- 


determiiied  by  a  consideration  of  the 
peculiar  circumstances  of  each  ease. 
Collini  V.  Dennj  Clay  Co-,  41  Wash, 
136,  82  Pac.  1012. 

The  burden  of  proving  that  a  trans- 
fer absolute  on  its  face  was  intended 
as  a  pledge  is  on  the  party  asserting 
it.  Murray  v,  Bntte-Uonitor  Tunnel 
Mia,  Co,,  41  Mont,  448,  113  Pac.  1132, 
110  Pac.  497. 

BB  Borland  v,  Nevada  Bank  of  San 
Francisco,  99  Gal.  SO,  37  Am.  St,  Bep, 
S2,  33  Pac,  737.  See  also  Murray  v. 
Butte -Monitor  Tunnel  Min.  Co.,  41 
Mont.  449,  112  Pac.  1132,  110  Pac.  497. 

M  Smith  T.  Becker,  192  Mo.  App. 
G97,  184  S.  W.  943. 

MSmith  V,  Becker,  192  Mo.  App. 
597,  184  8.  W.  943. 

H  In  re  Lauman  's  Appeal,  68  Pa,  St. 
88, 

M  Crimp  V,  McCormick  Construc- 
tion Co.,  71  Fed.  356;  Melvin  v.  Lamar 
Ins.  Co.,  80  III.  446,  22  Am.  Rep.  199; 
Simmons  v.  London  Joint  Stock  Bank, 
[1S91]  1  Ch.  270. 

ITtTnitMl  8tat«&  Thomas  v.  Tag- 
gart,  209  U.  a.  385,  52  L.  Ed.  84S, 
aG'g    149    Fed.    lT6j    Richardson    v. 


Shaw,  209  TT.  S.  366,  52  L,  Ed,   835, 
14  Ann.  Caa.  9S1,  aS'g  147  Fed.  659. 

OaUfomia.  Thompson  v.  Toland,  48 
Cal.  99.  See  Casbman  v.  Root,  89  Cal. 
373,  12  L,  R.  A.  511,  23  Am.  St.  Bep. 
482,  26  Pac  883. 

Oonnecticnt.  Skiff  v.  Stoddard,  63 
Conn.  198,  21  L.  B.  A  102,  28  Atl.  104, 
2fl  Atl.  874. 

nUnoIs,  Brewster  v.  Van  Liew,  119 
111.  554,  59  Am.  Bep.  823,  S  N.  E.  842, 
rev'g  20  111.  App.  43;  Hughes  v.  Bar- 
rel!, 167  111.  App.  100;  Schaefer  r. 
Dickinson,  lil  IlL  App.  234;  Whipple 
V.  Tucker,  123  III.  App.  223. 

UurUnd.  Worthingtoa  v,  Tormoy^ 
34  Md,  182, 

Michigan.  Austin  v,  Bayden,  17X 
Mich.  38,  Ann.  Cas.  1915  B  894,  137 
N.  W.  317. 

New  Toik.  Content  v.  Banner,  164 
N.  T,  121,  6  Ann.  Cas.  106,  76  N.  E. 
913,  rev'g  judgment  96  App.  DivJ  626, 
88  N.  Y,  Supp.  1095;  De  Cordova  t, 
Bamum,  130  N.  Y,  615,  27  Am.  St,  Bep, 
538,  29  N,  E.  1099 ;  Baker  v.  Drake,  66 
N.  Y.  518,  23  Am.  Bep.  SO;  Stenton  v. 
Jerome,  54  N.  Y.  480;  Markham  Y. 
Jaudon,  41  N.  Y.  235;  Frank  ft  J.  0. 
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chosetts,  however,  it  is  held  that  the  parties  do  not  occnpir  the  rela- 
tion of  pledgor  and  pledgee  under  such  circumstances,  but  rather  that 
of  parties  to  an  executory  contract  of  purchase  and  sale.** 


§3806.  Heoe— ity  for  and  snffloieney  of  deUveiy  and  posseasioii. 

To  conatitnte  a  valid  pledge,  possession  of  the  property  must  be  de- 
livered to  the  pledgee,**  "Poeseasion  must  uniformly  accompany  a 
pledge.  The  right  of  the  pledgee  cannot  otherwise  be  consum- 
mated."^ This  is  true  of  a  pledge  of  shares  of  stock.  There  cannot 
he  a  pledge  of  shares  unless  they  are  delivered,  so  the  possession  and 
control  of  the  same  is  transferred  from  the  pledgor  to  the  pledgee.' 


Jenkini,  Jr.  t.  ConUin,  146  App.  Dlv. 
301,  130  N.  T.  Supp.  778;  Strickland 
V.  Magoun,  IIB  App.  Div.  113,  104  N. 
T.  Snpp.  425,  aff'd  IBO  N.  Y.  S45,  83 
N.  E.  1132. 

PtniUTlvaiilA,  Wynkoop  v.  Seal,  64 
Pa.  St.  361;  Gilpin  v.  Howell,  5  Pa. 
8t.  41,  45  Am.  Dee.  720. 

Bliodo  Idaod.  United  Nat.  Bank  v. 
Tappan,  31  B.  I.  1,  79  Atl.  946. 

"Althongh  the  broker  may  not  be 
atrictly  a  pledgee,  as  underatood  at 
common  law,  he  is,  em  en  ti  ally,  a 
pledgee  and  not  the  owner  of  the 
■tock."  Bichardson  v.  8haw,  209  U. 
B.  365,  S2  L.  Ed.  835,  14  Ann.  CaB. 
081,  afl'g  147  Fed.  659. 

Thii  is  tme  though  the  broker  has 
the  right  to  repledge  the  stock,  or  to 
sell  it  for  hi«  own  protection,  and  not- 
withstanding the  fact  that  he  is  not 
obliged  to  return  the  identical  certifi- 
cates pledged,  but  may  sobstitute 
others  of  the  same  character.  Richard- 
son T.  Shaw,  209  U.  8.  386,  S2  L.  Ed. 
835,  14  Ann.  Cas.  9S1,  aff'g  147  Fed. 
<tS9;  Skiff  V.  Stoddard,  63  Conn.  19S, 
21  L.  B.  A.  102,  £8  Atl.  104,  26  Atl.  874. 

This  is  true  althongh  the  broker 
advances  the  full  amount  of  the  pai- 
chase  price.  Content  v.  Banner,  184 
N.  T.  121,  e  Ann.  Cas.  106,  76  N.  E. 
913,  rev'g  judgment  96  N.  T.  App. 
IHv.  625,  88  N.  T.  Supp.  1095. 

MChaae  v.  Boaton,  180  Mass.  45S, 
62  H.  E.  1060;  Covel  v.  Loud,   135 


Mass.  41,  46  Am,  Sep.  446;  Wood  v. 
Hayes,  15  Oray  (Mass.)  375.  Sea  also 
Chase  t.  Boston,  193  Mass.  522,  79  N. 
E.  738;  Weston  v.  Jordan,  168  Haas. 
401,  47  N.  B.  133. 

But  the  contrary  is  true  where  tbe 
fltock  is  bought  by  brokers  under  writ- 
ten orders  from  their  customers  with  a 
specific  agreement  that  the  crwnership 
Hhall  be  in  the  latter,  subject  only  to 
a  lien  in  favor  of  tbe  brokers  for  any 
indebtedness  due  them.  Chase  v.  Bos- 
ton, 193  Mass.  522,  79  N.  E.  736. 

M  Third  Nat.  Bank  of  Buffalo  v. 
BufTalo  German  las.  Co.,  193  U.  8.  581, 
48  L.  Ed.  801,  aff'g  182  N.  T.  163,  48 
L.  B.  A.  107,  56  N.  E.  521,  which  rev'd 
29  N.  Y.  App.  Div.  137,  51  N.  Y.  Supp. 
667,  and  171  N.  T.  670,  64  N.  E.  1119, 
wbiek  aff'd  61  N.  Y.  App.  Div.  612, 
69  N.  T.  Supp.  1129;  Christian  v.  At- 
lantic k  N.  C.  B.  Co.,  133  U,  8.  233, 
33  L.  Ed.  5S9;  National  Bank  of  Com- 
merce in  St.  Louis  V.  Equitable  Trust 
Co.  of  New  York,  227  Fed.  328,  rev'g 
judgment  211  Fed.  6S8;  Bell  v.  Mills, 
]23  Fed.  24;  Bid^trup  v.  Thompson, 
45  Fed.  452;  Wilson  v.  Little,  2  N.  Y. 
443,  51  Am.  Dec.  307;  First  Nat.  Bank 
of  Waterloo  v.  Bacon,  113  N.  T.  App, 
Div,  612,  98  N.  Y.  Sopp.  717,  aff'd  189 
N.  T.  533,  82  N.  E,  1126,  216  U. 
8.  134,  54  L.  Ed.  418. 

1  Wilson  V.  Little,  2  N.  Y.  443,  51 
Am.  Dec.  307. 

aOnitM  SutaL     Third  Nat.  Bank 
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Since  shares  of  stock,  like  choses  in  action  and  other  incorporeal 
property,  are  not  capable  of  manual  delivery,  possession  can  only  be 
delivered,  and  therefore  they  can  only  be  pledged,  by  a  written 
transfer  of  the  title.'  "Such  transfer  of  the  title  performs  the  same 
ofBce  tiiat  the  delivery  of  possession  does  in  case  of  a  pledge  of  cor- 
poreal property.  The  transfer  of  the  title,  like  the  delivery  of  pos- 
sessioD,  constitutes  the  evidence  of  the  pledgee's  right  of  pn^rty  in 
the  thing  pledged."* 


of  Buffalo  V.  BufTalo  Qermu  Ins.  Co., 
193  U.  S.  G81,  48  L.  Ed.  BOI,  aS'g  162 
N.  Y.  163,  48  L.  R.  A.  107,  66  N.  E. 
B21,  which  rev'd  29  N.  T.  App.  Div, 
137,  51  N.  T.  Supp.  667,  and  171  N.  T. 
GTO,  64  N.  E.  1119,  which  aff'd  61  N. 
T.  App.  Div.  612,  69  N.  Y.  Sapp.  1129; 
ChriBtian  v.  Atlantic  k  N.  C.  B.  Co., 
133  U.  a.  233,  33  L.  Ed.  589 ;  National 
Bank  of  Commerce  in  St.  Louii  v. 
Equitable  TroHt  Co.  of  New  York,  227 
Fed.  526,  rev'g  jodgment  211  Fed.  688; 
B«ll  V.  UillB,  123  Fed.  24;  Bidstrup  v. 
Thompson,  45  Fed.  462;  Niabit  v.  Ma- 
coo  Bank  i  Trust  Co.,  12  Fed.  686. 
See  also  Sexton  v.  Ketaler  £  Co.,  225 
U.  8.  90,  56  L.  Ed.  995,  aff'g  172  Fed. 
S3S. 

AlkuUM.  Merchants'  &  Farmers' 
Bank  V.  Citizeng'  Bank,  125  Ark.  131, 
187  S.  W.  650. 

OaUfornU.  Brewster  v.  HartleT-,  37 
CaL  15,  99  Am.  Dec.  237;  Bell  v.  Mills, 
1S3  Fed.  24,  quoting  the  California 
statute. 

OonnecUcnt.  SkiS  t.  Stoddard,  63 
Cona.  198,  21  L.  B.  A.  102,  ES  Atl.  104, 
26  Atl.  874. 

minols.  Atkinson  v.  Foster,  134  HL 
472,  25  N,  E.  528. 

ZiOtUaUtia.  Succession  of  Lananx, 
46  La.  Ann.  1036,  25  L.  B.  A.  577,  15 
Bo.  708;  Lallande  v.  Ingram,  19  La. 
Ann.  364. 

Uuiacbnaetta.  Baker  v.  Davie,  211 
Mass.  429,  37  L.  B.  A.  (N.  8.)  944,  97 
N.  E.  1094;  Bobertson  v.  Robertson, 
186  Mass.  308,  71  N.  E.  571. 

Nnr  JaTBOjr,  Andrews  v.  Guaya- 
quil ft  q.  B.  Co.,  73  N.  J.  Eq.  150,  75 


Atl.  818,  aff'd  76  N.  J.  Eq.  935,  72 
Atl.  355. 

New  Toifc.  Wilson  v.  Uttle,  2  N. 
Y.  443,  SI  Am.  Dec.  307;  First  Nat. 
Bank  of  Waterloo  t.  Exchange  Nat. 
Bank  of  Seneca  Falls,  179  App.  Div. 
22,  163  N.  T.  Supp.  818,  afT'd  179  App, 
Div.  22,  164  N.  Y.  Supp.  1092;  Fimt 
Nat.  Bank  of  Waterloo  v.  Bason,  113 
App.  Div.  612,  98  N.  T.  Supp.  717, 
a*t'd  189  N.  Y.  633,  82  N.  E.  1126, 
216  U.  S.  134,  64  L.  Ed.  418. 

Panna^Tanla.  Girard  Trust  Co.  v. 
Mellor,  156  Pa.  St.  579,  27  Atl.  662. 

Bhode  Island.  United  Nat.  Bank  v. 
Tappan,  33  B.  I.  1,  7B  Atl.  S46. 

TflUMSMo.  Winslow  V.  Harrimau 
Iron  Co.  (Teun.  Ch.  App.),  42  S.  W. 
668., 

Tnoui.  Wagner  v.  Marple,  10  Tex. 
Civ.  App.  505,  31  8.  W.  691. 

Delivery  by  the  president  of  the 
pledgor  company  to  himself  as  vine 
president  of  the  pledgee  company  is 
sufficient  in  the  absence  of  fraud. 
Winslow  V.  Harriman  Iron  Co.  (Tenn. 
Ch.  App.),  42  S.  W.  698. 

The  Itock  may  be  delivered  to  a 
third  person  to  be  held  by  him  for  the 
protection  of  both  parties  to  the  con- 
tract. Feavey  v.  Wells,  136  Minn.  ISO, 
161  N.  W.  508. 

■  Nisbit  v.  Hacon  Bank  i  Trust 
Co.,  12  Fed.  686;  Hall  v.  Cayot,  141 
Cal.  13,  74  Pac.  299 ;  Brewster  v.  Hart- 
ley, 37  Cal.  15,  99  Am.  Dee.  237. 

4  Brewster  v.  Hartley,  37  Cal.  15, 
B9  Am.  Dec  237. 

"In  the  case  of  stock  there  can  be 
no  delivery  of  possession  thereof.  The 
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It'  follows  from  this  that  shares  of  stock  may  he  pledged  in  any 
mode  which  ia  sofflcieat  to  transfer  the  same  to  the  pledgee  as  against 
the  pledgor.  They  may  be  pledged  by  a  transfer  to  the  pledgee  on  the 
books  of  the  corporation,*  or,  withont  a  transfer  on  the  books,"  by 
delivery  of  the  certificate  of  stock,  with  a  written  assignment  and 
power  to  transfer  the  shares  on  the  bocte,  either  to  the  transferee  or 
in  blank,'  as  expluned  in  a  former  section.* 

Mere  delivery  of  a  certificate  of  stock,  without  any  written  assign- 
ment or  transfer,  may  vest  an  equitable  title,  or  give  a  lien  enforceable 
in  equity  j'  but  since  it  gives  the  person  to  whom  the  certificate  ia 
■erip  is  not  the  «tock  itself,  and  m  to 
property  not  capable  of  manual  de- 
Hvery  a  pledge  may  be  created  by  a 
written  transfer  thereof."  First  Nat. 
Bank  of  Waterloo  v.  Bacon,  113  N.  T. 
App.  Div.  612,  B8  N.  T.  Snpp.  717, 
aff'd  189  N.  T.  533,  82  N.  E.  1126,  216 
U.  a  134,  S4  L.  Ed.  418. 

A  transfer  of  the  legal  title  to  the 
pledgee  is  equivalent  to  the  delivery 
of  poMession  in  ease  of  the  pledge  of 
corporeal  property.  White  Biver  8av. 
Bank  v.  Capital  Bav.  Bank  ft  Trust 
Co.,  77  Vt.  123,  107  Am.  St.  Eep.  754, 
SB  AU.  1B7. 

( Richardson  v.  Longmont  Supply 
Ditch  Co.,  19  Colo.  App.  483,  76  Psc. 
»S;  Wilflon  t.  Little,  2  N.  Y.  443,  SI 
Am.  Dec.  307. 

eSee  I3S07,  infra,  and  !  3798  et 
jcq.,  supra. 

lOallfornla,  Spreekels  v.  Nevada 
Bank  of  San  Francisco,  113  Cal.  272, 
33  L.  B.  A.  459,  54  Am.  St.  Bep.  348, 
43  Pac.  329;  Qoldstein  v.  Hort,  30  Cal. 
376. 


119. 

Uuaaclnuotta.  Athol  Sav.  Bank  v. 
Bennett,  203  Mass.  480,  89  N.  E.  632; 
ClewB  T.  Friedman,  182  Mass.  555,  66 
N.  E.  201. 

MlBSOnil  MeClintock  v.  Central 
Bank  of  Eansas  City,  120  Mo.  127,  24 
8.  W.  1052. 

tr«r  Jeiwy.  Broadway  Bank  v.  Me- 
Elrath,  13  N.  J.  Eq.  24. 


New  ToCk.  Commercial  Bank  of 
Buffalo  T.  Kortrlght,  22  Wend.  348, 
34  Am.  Dec.  317. 

TeaaasHtt.  UcGnng  v.  Colwell,  107 
Tenn.  592,  89  Am.  St.  Bep.  961,  64 
S.  W.  890;  Winslow  v.  Harriman  Iron 
Co.,  42  S.  W.  698;  Loveman  Co.  v. 
Henderson,  1  Tenn.  Ch.  App.  749. 

TaxH.  Davis  v.  Eardwick,  43  Tex. 
Civ.  App.  71,  Maw.  359. 

The  Vermont  statute  provides  that  a 
transfer  by  assignment  and  delivery 
of  the  certificate  as  collateral  security 
for  H  valid  debt  or  obligation  is  a  valid 
transfer  of  the  stock  represented  by 
the  certificate,  as  against  the  trans- 
ferrer, his  heirs,  esecutora,  adminis- 
trators and  assigns.  White  Biver  Sav. 
Bank  v.  Capital  Sav.  Bank  ft  Trust 
Co.,  77  Vt.  123,  107  Am.  St.  Bep.  754. 
59  Atl.  197. 

•  See  i  3784  et  seq.,  supra. 

'Loveman  Co.  v.  Henderson,  1  Tenn. 
Oh.  App.  749;  Wagner  v.  Uarple,  10 
Tex.  Civ.  App.  SOS,  31  S.  W.  691. 

The  simple  delivery  of  the  certifi- 
cate passes  an  equitable  title  for  the 
purposes  of  a  pledge.  Bank  of  Oun- 
tersville  v.  United  States  Fidelity  ft 
Guaranty  Co.,  —  Ala.  — ,  75  So.  168. 

Delivery  of  the  certificate  without. 
any  written  assignment,  but  with  a 
clear  intent  thereby  to  pledge  the 
stock,  creates  an  equitable  right  in 
the  person  to  whom  the  delivery  is 
made,  which  may  be  enforced  in 
equity  as  between  the  parties.  The 
executor  of  the  person  making  such  a 
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delivered  no  control  over  or  possession  of  the  stock,  it  does  not  con- 
stitute a  valid  pledge.^"  It  has  been  held,  however,  that  the  pledgor 
may  be  compelled  by  a  court  of  equity  to  execute  an  assignment  after 
default  under  such  circumstances." 

An  assignment  of  stock  on  a  separate  paper,  where  the  certificate 
remains  in  the  possession  and  under  the  control  of  the  assignor,  is  not 
a  valid  pledge,^'  although  it  is  otherwise  if  the  certificate  is  delivered 
to  the  pledgee,"  or,  according  to  some  courts,  if  no  certificate  of  the 
stock  has  been  issued.^*  But  it  has  been  held  that  there  can  be  no 
pledge  where  no  certificates  have  been  issued,  since  delivery  is  impos- 
sible under  such  circumstances.^'  Nor  is  a  pledge  created  by  a  writ- 
ten declaration,  deposited  in  a  safe-deposit  box,  that  certain  stock 
owned  by  the  signer  is  held  as  collateral  security  for  the  benefit  of  a 
particular  creditor," 

An  actual  manual  delivery  is  not  necessary,  but  "it  is  sufficient  if 
there  be  any  of  those  circumstances  which  in  construction  of  law  are 
deemed  sufficient  to  pass  the  possession  of  the  property."  ^^  So  where 
the  stock  is  in  the  possession  of  the  pledgee,  the  making  of  the  con- 
tract of  pled^  operates  as  a  delivery  to  him,"    It  has  also  been  held 


delivery  occupies  the  Bame  position 
in  this  regard  as  did  his  testator. 
Hall  V.  Cftyot,  141  Cal.  13,  74  Pac.  299. 

A  pledge  by  mere  delivery  of  tho 
certificate,  without  a  power  of  attor- 
ney authorizing  a  transfer  on  the  cor- 
porate books,  is  valid  and  creates  a 
lien,  although  it  conveys  no  title. 
Brown  V.  Hotel  Ma'a,  63  Neb.  181, 
68  N.  W.  175. 

That  a  pledge  of  stock  by  delivery 
without  indorsement  is  subject  to  the 
equities  of  third  persons,  see  Barnes 
V.  Davis,  113  Minn.  132,  128  N.  W. 
1118. 

lONisbit  V.  Macon  Bank  &  Trust 
Co.,  12  Fed.  686;  Wagner  v.  Marple, 
10  Tex.  Civ.  App.  505,  31  8.  W.  691. 

U  Kelley  v.  Boot,  74  N.  Y.  App.  Div. 
"  499,  77  N.  y.  Supp.  431,  aff 'g  37  N.  Y. 
Miac.  207,  75  N.  T.  Supp.  183. 

» Atkinson  v.  Foster,  134  lU.  472, 
25  N.  E.  628. 

UA  statement  in  a  eollateral  note 
that  stock  has  been  deposited  as  se- 
curity for  the  debt,  and  that  on  de- 


fault the  lender  may  sell  the  same  at 
public  outcry  and  purchase,  is  euffi- 
cient  to  give  the  pnrehaeer  at  the  sale 
a  title  which  will  support  a  demand 
for  a  transfer  and  a  new  certificate. 
Bank  of  Ouiloden  v.  Bank  of  Forsyth, 
120  Ga.  575,  102  Am.  St.  Bep.  115,  48 
8.  E.  226. 

Bee  also  Clews  v.  Friedman,  1S3 
Mass.  555,  66  N.  E.  201. 

1*  First  Nat.  Bank  of  Davenport  v. 
GifFord,  47  Iowa  575;  In  re  Harris' 
Appeal  (Pa.),  12  Atl.  743. 

IB  Lallande  v.  Ingram,  19  La.  Ann. 
364.  See  also  Bidstrup  v.  Thompson, 
45  Fed.  452. 

IBQlrard  Trust  Co.  v.  Mellor,  158 
Pa.  St.  579,  27  Atl.  662. 

ITUarkham  y.  Jaudon,  41  N.  Y.  235, 
rev'g  49  Barb.  (N.  T.)  462,  quoted 
in  United  Nat.  Bank  v.  Tappao,  33 
U.  I.  1,  79  Atl.  946. 

»SkiiI  v.  Stoddard,  63  Conn.  198, 
21  K  B.  A.  102,  28  Atl.  104,  28  AtL 
874;  Markbam  v.  Jaudon,  41  N.  Y. 
235,    rev'g    49    Barb.    (N.   Y.)    462; 
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by  some  courts  that  where  stock  U  pledged  subject  to  the  lien  of  a 
prior  pledge,  possession  by  the  first  pledgee  may  be  r^arded  as  pos- 
session of  the  second  pledgee  throng  the  agency  of  the  former.^ 
Bnt  there  is  authority  to  the  contrary,'* 

g  3906.  EfTect  of  parting  with  poesMHon.  Oenerally  a  pledgee 
who  parts  with  the  possession  of  the  pledge  thereby  waives  his  lieu.*^ 
But  the  contrary  is  true  where  he  returns  the  stock,  to  the  pledgor," 
or  delivers  it  to  a  third  person,"  temporarily  and  for  some  special 


United  Nat.  Bank  t.  Tappan,  33  B.  L 
1,  79  Atl.  M8. 

Where  stock  sold  is  retained  b^  the 
seller  aa  aeeuritj  for  the  pajment  of 
note*  given  for  the  purehaae  price, 
there  ia  a  valid  pledge  although  it  ia 
not  delivered  by  the  seller  to  the  pur- 
chaser and  then  returned  to  the  aellei. 
IfcVay  V.  Boeie,  68  Wash.  662,  114 
Pm.  184. 

Where  the  plaintUF  advaoced  the 
money  with  which  another  person  ptir- 
ehaaed  rtock,  and  the  latter  stated  to 
a  third  person  that  he  owed  the  money 
to  the  plaintiff,  and  that  the  plaintiff 
held  the  stock  as  coUateral,  it  was  held 
that  the  plaintiff  had  an  eqnitable  Uen 
upon  the  stoek.  Piper  v.  Hayward, 
71  N,  T.  Miac.  41, 137  N.  Y.  Supp.  240. 

An  agreement  that  one  to  whom  a 
eerti£eate  of  stock  has  been  delivered, 
with  power  <rf  attorney  to  transfer 
the  same,  as  security  for  a  note  shall 
hold  the  same  as  security  for  a  subse- 
quent note  as  well,  creates  a  valid 
pledge  of  the  stock  as  security  for  the 
second  note.  Athol  8av.  Bank  v.  Ben- 
nett, 203  Uaas.  480,  89  N.  E.  632. 

U  First  Nat  Bank  of  Waterloo  v. 
Exchange  Nat.  Bank  of  Seneca  Falls, 
179  N.  T.  App.  Div.  22,  153  N.  T. 
Supp.  818,  aff'd  164  N.  T.  Supp.  1092; 
First  Nat,  Bank  of  Waterloo  v.  Bacon, 
113  N.  T.  App.  Div.  612,  98  N.  Y. 
Bupp.  717,  aff'd  18»  N,  T.  G33,  82  N. 
K.  1126,  216  U.  S,  134,  64  L.  Bd.  418. 

An  agreement  that  stock  deposited 
nith  a  bank  as  security  for  a  loan 


shall  be  held  as  secarity  for  the  pay- 
ment of  a  note  given  by  the  pledgor 
to  a  third  person  constitutes  an  equi- 
table pledge  in  favor  of  the  latter, 
which  a  court  of  equity  will  enforce. 
Birch  Tree  State  Bank  v.  BrtTwn,  152 
Mo.  App.  589,  133  S.  W.  SQO. 

••A  transfer  by  the  pledgor  of 
stock  pledged  and  in  the  possession  of 
the  pledgee,  as  eeenrity  for  a  debt 
with  authority  to  the  transferee  to  re- 
deem, is  a  chattel  mortgage  and  not  a 
pledge,  since  there  is  no  delivery  of 
possession.  Merehants'  A  Farmers' 
Bank  v.  Citizens'  Bank,  125  Ark,  131, 
187  8.  W.  650. 

*1  National  Bank  of  Commerce  V. 
Equitable  Trust  Co.,  227  Fed.  526, 
ruv'g  jadgment  211  Fed.  688;  Hickok 
V.  Cowpertbwait,  210  N.  T.  137,  Ann. 
Cas.  1915  B  1002,  103  N.  E.  1111,  aff 'g 
judgment  147  N.  Y.  App.  Div.  900, 
131  N.  T.  Supp.  838,  and  modifying 
judgment  147  N.  T.  App.  Div.  IZl, 
131  N.  Y.  Supp.  829;  Hickok  v.  Cow- 
pertbwait, 137  N.  Y.  App.  Div.  94,  122 
N.  T.  Supp.  78.  See  also  Bell  v.  Mills, 
123  Fed.  24. 

WHiekok  v.  Cowpertbwait,  210  N. 
Y.  137,  Ann.  Cao,  1915  B  1002,  103  N. 
E.  1111,  aff 'g  judgment  147  N.T.  App. 
Div.  900,  131  N.  Y.  Snpp.  838,  and 
modifying  judgment  147  N.  Y.  App. 
Div.  121,  131  N.  Y.  Snpp.  829;  Hickok 
V.  Cowperthwait,  137  N.  Y.  App.  Div. 
94,  122  N.  Y.  Bupp.  78. 

■3  Heimowitz  v.  Berg,  72  N.  Y.  Miac. 
404,  130  N.  Y.  Supp.  157. 
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purpose,  and  under  an  agreement  that  it  is  to  be  returned  to  hun. 
So  he  does  not  lose  hia  lien  t^  redelivering  the  stock  to  the  pledgor 
as  his  agent  for  the  purpose  ot  enabling  the  pledgor  to  sell  it  for  the 
pledgee's  benefit,"  or  for  the  purpose  of  exchanging  it  for  stock  in 
a  consolidated  corporation,"  or  so  that  the  certificates  can  be  ex- 
changed for  sirisstitated  certificatee  represaiting  the  same  shares, 
which  are  immediately  returned  to  the  pledgee,"  or  by  loaning  the 
stock  to  a  third  person  for  s  short  time  for  the  purpose  of  enabling 
him  to  vote  it." 

§3907.  NeMBsitj  for  regutntloiL  As  we  have  seen  in  former 
sections,  where  shares  of  stock  are  by  charter  or  statutory  provision 
transferable  only  on  the  hoiAB  of  the  corporation,  a  pledgee  of  shares 
who  fails  to  have  the  transfer  r^^istered  takes  the  risk  of  a  lien  being 
acquired  hy  the  corporation  on  the  shares,**  of  righto  being  acquired 
by  bona  fide  purchasers  or  pledgees  from  the  pledgor,  who  appears 
on  the  books  of  the  corporation  as  owner,  or  at  a  sale  under  an  exe- 
cution against  him,**  and,  in  some  jurisdictiona,  of  an  attachment  or 
execution  by  creditors  of  the  pledgor.**  An  unr^istered  ple^Ki  how- 
ever, is  valid  as  between  the  parties,  and  as  against  the  corporation 
or  third  persons  who  deal  with  the  pledgor  with  notice  of  the  pledge,** 

MHolluter    v.    Diiumore,    101    HI.  bo  iflsned  in  hlB  own  name,  he  holds  it 

App.    377;    McClung    v.    Colwel!,    107  in  trust  for  the  pledgee,  and  the  lat- 

Teaa.   592,   89   Am.   St.   Kep.   961,   64  ter's  rigfate   ue  enperioT  to  those   of 

8.  W.  890;  Wlnglow  v.  Harrimaa  Iron  attaching    creditors    of    the    pledgor. 


Co.  (Tenn.),  42  S.  W.  898.  See  also 
Wilkinson  v.  Misner,  198  Mo.  App.  651, 
138  a  W.  931. 

If  the  pledgor  does  sell  it  and  ap- 
propriates the  proceeds,  he  Is  guilty 
of  conversion.  Wilkinson  v.  Misner, 
1B8  Mo.  App.  531,  138  8.  W.  931. 

The  failure  or  refusal  of  the  pledgor 
to  return  either  the  stock  or  its  pro- 
ceeds is  a  conversion.  The  measure  of 
damages  is  the  value  of  the  stock  with 
ictereat  from  the  time  of  the  conver- 
sioB,  unless  such  sum  exceeds  the 
amonnt  due  from  the  pledgee.  HoUis- 
ter  V.  Dinstnore,  191  111.  App.  377. 

t(  He  does  not  lose  his  lien  by-  re- 
delivering the  stoek  to  the  pledgor  as 
his  agent  for  the  purpose  of  exchang- 
ing the  same  for  stock  in  a  consoli- 
dated corporation.  If  the  pledgor 
wrongfully  procures  the  new  stock  to  v. 
6610 


MeClong  v.  Colwell,  107  Tenn.  598,  89 
Am.  St.  Rep.  961,  64  8.  W.  890. 

tSHickok  V.  Cowperthwait,  210  N. 
Y.  137,  Ann.  Ca«.  1918  B  1002,  108  N. 
E.  1111,  aff 'g  judgment  147  N.  Y.  App. 
Div.  900,  131  N.  T.  Supp.  838,  and 
modifying  judgment  147  N.  T.  App. 
Div.  121,  131  N.  T.  Supp.  829. 

K  Helmowiti  v.  Berg,  72  N,  Y.  Mbe. 
404,  130  N.  Y.  Supp.  157. 

If  the  person  to  whom  the  stock  is 
loaned  does  not  return  it  as  agreed, 
but  turns  It  over  to  a  third  person,  the 
pledgee  may  sue  him  for  conversion. 
Helmowitz  v.  Berg,  72  N.  Y.  Misc. 
404,  130  N.  Y.  Supp.  167. 

U  See  j  3814,  supra. 

*»  See  {  3815,  supra. 

»See  (3811,  supra. 

■1  United  BUtM.  Cecil  Nat.  Bank 
V.  Watsontown  Bank,  105  U.  B.  217, 
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Under  some  statates,  when  stock  is  transferred  as  collateral  and 
Dot  abBolutely,  that  fact  most  be  expressed  in  the  entry  of  the  trans- 
fer." In  Iowa  the  statute  provides  that  when  stock  is  transferred  as 
collateral  security,  notice  to  the  secretary  of  the  corporation  of  that 
fact  shall  be  equivalent  to  a  transfer  on  the  books,  although  no  such 
transfer  ia  actually  made;  requires  the  pledgee  to  notify  the  secre- 
tary of  the  corporation  as  soon  as  he  ceases  to  hold  the  stock  as  col- 
lateral; and  requires  the  secretary  to  keep  a  record  showing  such 
notices,  which  shall  be  open  to  the  public.**  In  Massachusetts  it  is 
provided  that  a  pledgee  of  stock  transferred  as  collateral  security 
shall  be  entitled  to  a  new  certificate  if  the  instrument  of  transfer 


26  L.  Ed.  103D;  Ourtiee  v.  Crawford 
Count;  Bank,  110  Fed.  830;  Hotehklu 
le  Upaou  Co.  t.  Union  Nat.  Bank,  68 
Fed.  76;  Continental  Nat.  Bank  v. 
Miot  Nat.  Bank,  7  Fed.  369. 

OftllAtiBla.  Northwesteni  Portland 
Cement  Co.  v.  Atlantic  Portland  Ofl- 
ment  Co.  of  New  York,  174  Cal.  308, 
163  Pse.  47;  SpreckelH  v.  Nevada  Bank 
of  San  Francisco,  113  CaL  S72,  33  L. 
R.  A.  4S9,  Si  Am.  St.  Bep.  34S,  46 
Pae.  329. 

IIUncd&  Alhnon  t.  Salem  Bnildiug 
ft  Loan  Aaa'a,  276  lU.  336,  114  N.  E. 
170. 

LonlaUuia,  Fsetora' ft  Traders' Ins. 
Co.  V.  Uarine  D17  Dock  ft  8bip7«rd 
Co.,  31  La.  Ann.  149;  Smith  v.  Crescent 
Citjr  Iiive-StDck  Landing  ft  Blaughter- 
Bouse  Co.,  30  La.  Ann.  13TS. 

Naw  Jeney.  Broadwa;  Bank  t.  Ue- 
£lrath,  13  N.  J.  Eq.  24. 

Naw  York.  Commereial  Bank  of 
Ituffalo  V.  Eortright,  22  Wend.  348,  34 
Am.  Dee.  817. 

Koitb  OaxdUiUk.  Bleakle;  v.  Cand- 
ler, 169  N.  C.  16,  Ann.  Cm.  1917  A  426, 
84  a  E.  1039. 

Vormont.  White  Biver  Bav.  Bank 
V.  Capital  Sav.  Bank  ft  Troet  Co.,  77 
Tt.  123,  107  Am.  St.  Bep.  7S4,  5ft  AtL 
197. 

See  alio  13794,  snpra,  where  the 
neceaiitr  for  registration  as  between 
the  parties  to  a  transfer  of  stock  it 
considered  at  length. 


As  to  the  effect  of  a  statate  requir- 
ing, as  against  creditors  of  the  tiauB' 
ferrer,  deposit  of  a  certificate  of 
transfers  with  the  eonntj'  clerk  for' 
record  in  his  at&ee,  see  |  3787,  supra. 

safileakler  v.  Candler,  169  N.  C. 
16,  Ann.  Cas.  1917  A  425,  84  &  E. 
1039. 

*■  National  City  Bank  of  Chicago  v. 
Fairbank  Sute  Bank,  173  Iowa  489, 

165  N.  W.  963;  Tiemsy  t.  Ledden, 
143  Iowa  286,  21  Ann.  Cas.  106,  121 
N.  W.  1050. 

The  design  of  this  provision  "was 
to  snable  stockholders  to  hypothecate 
their  shares  of  stock  withont  cancel- 
lation thereof  and  the  issnance  of  new 
stock,  and  yet  protect  the  pledgee 
against  the  claims  of  the  pledgor  and 
the  purchaser  without  notice."  Tier- 
uey  v.  Ledden,  143  Iowa  286,  21  Ann. 
Cas.  105,  121  N.  W.  1090.  See  also 
National  City  Bank  of  Chicago  v. 
Fairbank  State  Bank,  178  Iowa  489, 
155  N.  W.  963. 

This  method  of  transfer  is  not  ex- 
elnsive,  bnt  the  pledgee  may  take  an 
absolute  transfer  of  the  shares,  and 
have  the  same  entered  on  the  corporate 
books  National  City  Bank  of  Chicago 
V.  Fairbank  State  Bank,  173  Iowa  489, 

166  N.  W.  963. 

In  Perkins  v.  Lyons,  111  Iowa  192, 
82  N.  W.  486,  each  a  provision  in  re- 
gard to  transfers  to  corporations  as 
security  was  held  not  to  be  retroactive. 
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BubstaDti&lly  describes  the  debt  or  duty  which  is  intended  to  be 
secured  thereby,  and  that  such  new  certificate  shall  express  on  its  face 
that  it  is  held  as  collateral  security,  and  that  the  name  of  the  pledgor 
shall  be  stated  thereon,  who  alone  shall  be  liable  as  a  stockholder,  and 
entitled  to  vote  thereon,** 


§3908.  Scope  of  lien.    The  extent  of  the  obligation  secured  by 
the  pledge  depends  upon  the  terms  of  the  contract •*    "The  scope  of 

under  hia  contract.  It  was  further 
tield  that  the  rights  of  the  pledgee 
were  Buperior  to  those  of  an  assignee 
of  the  pledgee,  and  that  the  pledgee 
was  not  estopped  to  assert  them  by- 
reason  of  a  memorandum  given  by  him 
which  merelj  reeited  that  the  stock 
iras  held  aj  secnritr  for  the  loan,  and 
did  not  refer  to  the  option  agreement. 

In  Leaiy  v.  United  States,  229  Fed. 
660,  stock  was  held  to  have  been 
pledged  to  a  enretj  aa  security  to  in- 
demnify him  against  liability  on  each 
of  several  bail  bonds  ^nocessively  exe- 
cuted by  him. 

A  pledge  to  secure  the  pledgee 
against  "all  loss,  expense,  and  liabil- 
ity" he  might  incur  by  reason  of  his 
purchasing  other  stock  from  a  third 
person,  was  held  to  extend  only  to 
losses,  expenses  and  liabilities  incurred 
under  and  by  virtue  of  the  contract  for 
the  purchase  of  such  stock,  and  not 
to  those  incurred  '^v  acts  and  expendi- 
tures of  the  plf'ugoe  wholly  without 
its  terms.  Newlin  t.  Kyers,  23  CaL 
App.  483,  138  Pae.  927. 

In  J.  If.  Dresser  Co.  v.  Bibernia 
Bank  ft  Trust  Co.,  136  La.  314,  67  So. 
IS,  it  was  held  that  a  pledge  was  se- 
curity only  for  debts  of  the  maker  or 
makers  of  a  certain  note. 

In  Ooetzinger  v.  Donahue,  138  Wis. 
103,  119  N.  W.  823,  the  terms  of  the 
contract  were  held  to  show  an  intent 
that  the  pledge  should  be  limited  to 
securing  payment  of  notes  given  for 
the  purchase  price  of  stock,  and  hence 
that  the  pledgee  bad  no  right  to  hold 
the  pledged  stock  as  security  for  pay- 


MStat.  1903,  o.  437,  «88.  Athol 
Sav.  Bank  v.  Bennett,  S03  Mass.  480, 
89  N.  E.  632;  Chase  v.  Boston,  193 
Maes.  522,  79  N.  E.  736;  Holyoke  Bank 
V.  Bnrnham,  11  Cush.  (Mass.)  183. 

The  purpose  of  this  provision  is  to 
enable  a  pledgee  to  procure  a  certifi- 
cate in  bis  own  name  without  assiun- 
ing  the  liability  of  a  stockholder. 
Athol  Sav.  Bank  v.  Bennett,  203  Mass. 
480,  89  N.  E.  632.  And  aUo  to  protect 
stock  so  transferred  against  attach- 
ments or  other  accruing  claims  against 
the  apparent  owner  of  record.  It  does 
not  raise  the  title  of  a  pledgee  into  an 
absolute  ownership.  Chase  v.  Boston, 
193  Mass.  522,  79  N.  E.  736.  It  does 
not  prevent  a  pledgee  to  whom  the  cer- 
tificate has  been  delivered  witit  a 
power  of  attorney  to  transfer  the  same 
from  procnring  a  new  certi£cate  in 
accordance  with  the  transfer  author- 
ized in  the  power  although  the  debt  is 
not  described  in  the  power,  but  under 
such  circumstances  the  pledgee  as- 
sumes as  against  the  corporation  all 
the  liabilities  of  a  stockholder.  Athol 
Sav.  Bank  v.  Bennett,  203  Mass.  480, 
89  N.  E.  032. 

U  Fourth  Nat.  Bank  of  Nashville  v. 
Stahlman,  132  Tenn.  367,  L.  B.  A. 
1916  A  568,  178  B.  W.  942. 

In  Shinkle  v.  Vickery,  130  Fed.  424, 
aff'g  117  Fed.  916,  a  pledge  was  held 
to  be  security  not  only  for  a  loan  but 
also  for  the  payment  of  the  purchase 
price  of  the  stock  in  cash  in  case  the 
seller  elected  to  return  certain  land, 
which  he  took  in  paynwnt,  and  receive 
cash  instead,  as  he  had  a  right  to  do 
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the  pledge  will  not  be  extended  beyond  that  intended  by  the 
pledgor."**  And  it  has  been  held  that  any  doubt  as  to  the  proper 
interpretation  of  the  lan^gge  nsed  in  a  printed  form  of  pledge  fur- 
nished by  a.  bank  and  signed  by  one  pledging  stock  to  it  ■will  be  con- 
strued in  favor  of  the  pledgor.*' 

In  the  absence  of  a  new  agreement  to  that  effect,  the  pledgee  may 
not  withhold  the  pledge  as  collateral  for  a  debt  other  than  that  to 
which  the  pledge  was  originally  made.**  But  of  course  an  agreement 
that  he  may  do  so  is  valid  if  based  on  a  sufficient  consideration. *•  So 
the  parties  to  a  pledge  to  secure  a  particular  debt  may  agree  that  the 
stock  may  also  be  held  as  security  for  other  existing  debts  or  for  debts 
or  liabilities  subsequently  incurred,  or  for  both.**     And  provisions 


ment  of  damages  for  breach  of  a  eoD- 
tract  whereby  he  was  to  be  employed 
by  the  corp<"^*i»"'- 

In  a  suit  to  enjoin  a  sale  of  stock 
pledged  to  aecura  any  deficiency  on 
fOTeclosnre  of  a  vendor's  Uen,  the  evi- 
dence was  held  not  to  sapport  a  find- 
ing that  the  land  was  sold  foT  an  in- 
adequate price  on  such  foreclosure. 
Cattlemen's  Tmst  Co.  v.  Cantrell,  — 
Tex.  Civ,  App.  — >  196  8.  W.  354. 

M  Norlleet  v.  Pamlico  Iiuuranee  ft 
Banking  Co.,  160  N.  C.  327,  75  B.  fi. 
937;  Fourth  Nat.  Bank  of  Nashville 
V.  Stahlman,  132  Tenn.  367,  L.  B.  A. 
IQleA  668,  178  S.  W.  942;  Holston 
Nat.  Bank  v.  Wood,  125  Tenn.  6,  140 
S.  W.  31. 

STQiDet  V.  Bank  of  America,  160 
N.  T.  549,  55  N.  B.  392,  rev'g  judg- 
ment 21  N.  Y.  App.  Div.  392,  47  N.  T. 
Snpp.  658;  Fourth  Nat.  Bank  of  Nash- 
ville V.  Stahlman,  132  Tenn.  367,  L. 
B.  A.  1916  A  568,  17S  B.  W.  942;  Hols- 
ton  Nat.  Bank  v.  Wood,  125  Tenn.  6, 
340  a.  W.  31. 

UBell  V.  Bank  of  California,  153 
Cal.  234,  94  Pac.  SS9;  Iowa  Nat.  Bank 
V.  Cooper  (Iowa),  101  N.  W-  450 ;  Wil- 
kinsoa  v.  Mianer,  15S  Mo.  App.  551, 
13S  8.  W.  931.  And  see  generally 
Loyd  V.  Lynchburg  Nat.  Bank,  86  Ta. 
690,  11  8,  E.  104. 

nWUkinson  v.  MJsner,  158  Mo. 
App.  651,  138  8.  W.  931. 


to  Commercial  k  Savings  Bank  v. 
Bobert  H.  Jenks  Lumber  Co.,  194  Fed. 
732;  MerchanU  Nat.  Bank  of  Savan- 
nah v.  Demere,  92  Qa.  735,  19  8.  E. 
38;  Fourth  Nat.  Bank  of  Nashville  v. 
Stahlman,  132  Tenn.  367,  L.  B,  A. 
1916  A  568,  178  S.  W.  942. 

In  Selma  Bridge  Co.  v.  Harris,  132 
Ala.  179,  31  So.  506,  a  pledge  of  stock 
to  secure  payment  of  a  note,  "and 
after  its  payment  to  secure  any  other 
indebtedness"  of  the  pledgor  to  the 
pledgee  was  hold  to  cover  any  snch 
debt  existing  at  the  maturity  of  the 
note  whether  eueh  debt  was  ill  ex- 
iatence  when  the  pledge  was  made  or 

An  agreement  that  stock  held  as 
collateral  "shall  be  applicable  in  like 
manner  to  sscure  the  payment  of  any 
other  obligations  of  the  undersigned, 
whether  .past  or  future,  held  by  the 
holder  of  this  obligation,"  was  held  to 
entitle  the  pledgee  to  hold  the  stock 
SB  security  for  the  performance  of  a 
contract  previously  made  by  the  . 
pledgor  to  purchase  stock  from  the 
pledgee.  Fourth  Nat.  Bank  of  Nash- 
ville V,  Stahlman,  132  Tenn.  367,  L.  E. 
A.  1916  A  568,  178  S.  W.  942.  In  this 
case  it  was  further  held  that  such  an 
agreement  would  not  authorize  another 
bank  to  whiuh  the  pledgee  might 
transfer  the  note  secured  by  the 
pledgee  with  its  collaterals  to  hold  the 
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in  a  note  authoriziiig  the  pledgee  to  hold  as  Becarity  for  a  general 


tatter  an  Beeurit^  for  other  debts 
which  the  pledgor  might  have  oon- 
traeted  with  such  other  bank,  since 
that  would  extend  the  scope  of  the 
pledge  befond  that  intended  hj  the 
pledgor. 

In  Harris  T.  President  le  Birecton 
of  Franklin  Bank,  77  Uil.  423,  26  AtL 
523,  it  was  held  that  a  provision  in  a 
pledge  of  atock  to  a  bank  that  "if  I 
shall  come  nnder  an;'  other  liabilitT-, 
or  enter  into  any  other  engagement, 
with  said  bank,  *  *  *  the  net 
proceeds  of  the  sale  of  the  above  se- 
cniities  may  be  applied  either  on  this 
note,  or  any  other  of  my  liabilities  or 
''ngagements  held  by  said  bank,"  cov- 
ered only  future  liabilities  made  after 
the  execution  of  the  note  to  secure 
which  the  pledge  was  made  and  those 
entered  into  at  the  time  of  its  de- 
livery, and  not  a  pre-existing  debt. 

In  Gillet  v.  Bank  of  America,  160 
N.  T.  549,  55  N,  E,  2B2,  rev'g  21  N,  T, 
App.  Div.  392,  47  N.  T,  8npp.  558,  a 
provision  in  a  pledge  to  a  bank  that 
coUateraU  had  been  deposited  as  ae- 
curity  "1<>T  the  payment  of  this  or 
any  other  liability  or  liabilities  of  the 
nndersigned  to  the  said  bank,  due  or 
to  become  due,  or  which  may  hereafter 
be  contracted  or  existing,"  was  held 
to  refer  only  to  such  liabilities  as  arose 
out'  of  the  ordinary  dealinge  of  the 
parties  as  banker  and  customer,  or 
liabilities  of  the  pledgor  which  came 
into  the  hands  of  the  pledgee  in  the 
ordinary  course  of  its  banking  busi- 
uesB,  and  not  to  Include  the  pledgor's 
liability  on  a  note  to  a  third  person 
which  was  snlMeqnently  purchased  by 
the  bank. 

In  First  Nat.  Bank  of  Omaha,  Ne- 
btaeka  v.  Illinois  Trast  k  Savings 
Bank,  6i  Fed.  34,  a  provision  that 
stock  had  been  deposited  as  collateral 
security  for  the  payment  of  a  note 
mnning  to  s  bank,  "and  also  of  all 


other  present  or  future  demands  <rf 
any  kind  of  the  ssdd  bank  against  tho 
undersigned,  due  or  not  due,"  was 
held  to  refer  to  snch  demands  aa  might 
arise  in  the  coarse  of  commercial  bank- 
ing, and  not  to  Inelade  a  previous  loan 
for  a  term  of  years  on  real  estate  se- 
curity, which  had  been  assumed  by  a 
subsequent  purchaser  of  the  property. 

In  Hallowell  v.  Blaekstoue  Nat. 
B&nk,  154  Mass.  3S9,  13  L.  B.  A.  315, 
28  N.  E.  881,  a  provision  that  "any 
excess  of  collaterals  upon  this  note 
shall  be  applicable  to  any  other  note 
or  claim  against  me  held  by"  the 
pledgee,  bound  the  excess  of  the  col- 
laterals as  security  for  acoeptances  of 
a  firm  of  which  the  pledgor  was  a 
member,  discounted  by  the  pledgee 
before  the  loan  to  the  pledgor. 

In  Torrance  v.  Third  Nat.  Bank  of 
Pittsburgh,  210  Fed.  S06,  a  joint  pledge 
of  stock  to  secure  payment  of  a  joint 
note,  "or  any  other  liability  or  lia- 
bilities of  the  nndersigned,"  was  held 
to  refer  to  joint  liabilities  only,  Sf> 
that  the  stock  eonid  not  be  held  a3 
secnrity  for  individual  liabiUtiea  of 
the  makers  on  other  notes. 

In  Uulert  v.  National  Bank  of 
Tarentum,  210  Fed.  SS7,  a  pledge  to 
secure  payment  of  a  note  or  any  other 
liability  of  the  maker  to  the  "holder" 
□f  the  same  was  held  to  give  one  to 
whom  the  pledgee  sold  the  note  and 
delivered  the  collateral  the  right  to 
hold  the  stock  as  security  for  an  in- 
debtedness of  the  pledgor  to  him. 

In  Siason  v.  Barnum,  157  N.  Y.  App. 
Div.  149,  141  N.  T.  Supp.  846,  aft'd 
S20  N.  T.  734,  116  N.  E.  1075,  a  pledge 
to  a  Arm  of  bankers  and  biokers  to 
secure  existing  and  future  loans;  over- 
drafts and  open  accorunta  was  held  to 
be  security  for  a  check  certified  by 
said  firm,  bat  which  had  not  yet  been 
paid. 

The  application  by  the  pledgee  of 
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indebtedness  stock  pledged  as  security  for  a  particular  debt  are 
valid." 

1 3909.  Effect  of  pledge  on  title  and  rights  of  pledgor.  The 
pledgor  continues  to  be  the  owner  of  the  stock,  notwithstanding  the 
pledge,**  or,  as  is  often  said,  the  general  property  in  the  stock  remains 


a  Bom  received  from  a  liquidation 
agent  of  the  eorporation  to  the  pay- 
ment of  the  secured  debt  ia  a  reeoDTse 
te  the  collateral  within  the  meaning 


of  a  provision  that  if  the  pli 
recoDTse  to  the  collaterai,  "any  ei- 
ceaa  of  colUteTals  upon  this  note  shall 
be  applicable  to  any  otter  note  or 
clRim  now  or  hereafter  held"  bj  the 
pledgee  againet  the  pledgor.  Haldane 
T.  New  York  State  Nat.  Bank  of  Al- 
bany, —  N.  T.  App.  Div.  — ,  167  N.  T. 
Sapp.  755. 

Whether  stock  was  pledged  as  se- 
curity for  fntnre  advaaces  as  well  as 
an  existing  indebtedness  was  held  to 
be  a  question  for  the  jnry,  where  dif- 
ferent inferences  might  be  drawn  from 
the  testimony  on  the  Bnbject.  Bank 
of  Tnpelo  v.  Thompson,  186  Ala.  600, 
65  So.  147. 

See  generally  Wilson  v.  Carothers, 
19  Ky.  L.  Bep.  1566,  43  a  W.  684; 
Brown  t.  James,  80  Neb.  475,  114  N. 
W.  591;  Boney  &  Harper  Hilling  Go. 
T.  J.  C.  Stevenson  Co.,  161  N.  0.  510, 
77  S.  B.  676;  Norfleet  v.  Pamlico  In- 
snraBce  k  BankinK  Co.,  160  N.  C.  387, 
75  a  E.  937;  Loyd  y.  Lynchburg  Nat. 
Bank,  86  Va.  690,  11  8.  E.  104,  and 
standard  works  on  pledges. 

«l  Holsten  Nat.  Bank  v.  Wood,  125 
Tenn.  6,  140  S.  W,  SL 

41  United  SUtet.  Panly  v.  State 
Loan  *  Trust  Co.,  165  U.  6.  606,  41 
L.  Ed.  844;  In  re  T.  A.  Melntyre  Co., 
181  Fed.  955;  In  re  Jacob  Barry  & 
Co.,  146  Fed.  023;  Bell  v.  Uills,  123 
Fed.  24 ;  Smith  v.  Lee,  77  Fed.  77fl. 

OaUfomia.  Northwestern  Portland 
Cement  Co.  v.  Atlantic  Portland  Ce- 
ment Co.  of  New  York,  174  Cal.  308, 
163  Pae.  47;  Itanning  y.  App  Gonsol. 
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Gold  UId.  Co.,  171  Cal.  610,  1S4  Pae. 
301;  Fowles  t.  National  Bank  of 
CaUfornia,  167  Cal.  653,  140  Pac.  271; 
McAutay  r.  Moody,  128  CaL  i 


has      Pac.  778;  Self  v.  Mills,  123  Fed.  24, 
construing  the  California  statute. 

lom.  Pendleton  t.  Harris-Emery 
Co.,  124  Iowa  361,  100  N.  W.  117. 

LonlBiMU.  Eiaenhaner  v.  New  Or- 
leans Cotton   Exchange,   140  La.  674, 

73  Bo.  6SS;  State  v.  North  Ajnerican 
Land  &  Timber  Co.,  112  La.  411,  36 
So.  488. 

HuMtclmaetts.  Chase  t.  Boston, 
193  Haes.  522,  79  N.  E.  736. 

MlMotul  National  Ezch.  Bank 
Kilpatrie,  204  Mo.  119,  120  Am.  : 
Bep.  689,  102  S.  W.  490. 

Hew  York.    Smith  t.  Savin,  141  N. 
Y.  316,  36  N.  E.  338j  Booth  v.    " 
solidated  Fruit  Jar  Co.,  62  Misc. 
114  N.  Y.  Supp.  1000. 

Ohio.  See  Cleveland  City  By.  Co. 
V.  First  Nat.  Bank,  68  Ohio  St.  588, 
67  N.  E.  1075. 

South  OarOUna.  Haselden  v.  Hamer, 
97  S.  C.  178,  81  a  E.  424. 

Vtab.  Hyams  v.  Bamberger,  10 
Utah  3,  36  Pac.  202. 

Virginl*.  Scott  v.  Brame,  118  Va. 
194,  S6  a  E.  850. 

Under  the  Washington  statute  the 
pledgor  is,  to  all  intents  and  purposes, 
treated  as  the  owner  of  the  stock  as 
between  himself  and  the  corporation 
and  his  fellow  stockholders.  Ameri- 
can Bonding  &  Trust  Co.  v.  Paeifle 
Brewing  ft  Malting  Co.,  34  Wash.  10, 

74  Pae.  826;  Brown  t.  Union  Savings 
&  Loan  Aas'n,  28  Wash.  657,  69  Pac 
3?3;  Port  Townsend  Nat.  Bank  t. 
Port  Townsend  Qas  ft  Fuel  Co.,  6 
Wash.  697,  34  Pae.  156. 
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in  him.*^  And  this  is  equally  true  although,  as  between  the  parties, 
the  legal  title  to  the  stock  is  transferred  to  the  pledgee,**  He  may 
therefore  do  whatever  he  sees  fit  with  it,  subject  to  the  lien  of  the 
pledge.*"  So  he  may  assign  and  transfer  his  interest  in  the  pledged 
stoet.**    And  the  corporation  or  other  persons  may  subsequently 


A  pledge  of  a.  customer's  stock  by 
brokers  to  secure  their  own  debt  is  not 
a  traaafer  with  intent  to  hinder,  de- 
lay or  defraud  their  creditors  within 
the  meaning  of  the  Bankruptcy  Act. 
In  re  Jacob  Berry  &  Co.,  146  Fed.  623. 

A  pledge  of  stock  and  bonda  to  a. 
foreign  corporation  by  another  corpo- 
ration leaves  the  equity  within  the 
jurisdiction  of  the  courts  of  the  do- 
mestic state.  Kidd  v.  New  Hampshire 
Traction  Co.,  72  N.  H.  273,  66  L.  E.  A. 
C74,  56  Atl.  465. 

A  pledge  of  stock  as  collateral  does 
not  divest  the  title  of  the  pledgor,  and 
therefore,  in  a  suit  by  him  to  compel 
a  transfer  to  him  from  one  who  is  al- 
leged to  have  obtained  it  from  the 
pledgee  by  false  repreaentatious.  It 
ia  not  necessary  to  aver  or  prove  that 
the  debt  has  been  paid.  Smith  v.  Lee, 
77  Fed.  779. 

Where  the  pledgee  claioia  that  tho 
pledgor  baa  waived  or  abandoned  his 
lights  in  the  pledged  stock,  the  burden 
of  proving  that  fact  is  on  him,  and  he 
can  only  maintain  it  by  proof  of  clear 
and  unmistakable  acts  indicating  a 
jiurpoae  on  the  part  of  the  pledgor  to 
repudiate  ownership.  Scott  v.  Brame, 
J 18  Va.  194,86  8.  E.  850. 

43  California.  Brawater  v.  Hartley, 
37  Gal.  15,  99  Am.  Dee.  237. 

Colorado.  Ellis  v.  Qibbona,  26  Cdo. 
App.  454,  145  Pae.  285. 

Mlsronrt  Ball  v,  Peper  Cotton 
Press  Co.,  141  Mo.  App.  26,  131  8.  W. 


V.  Capital  Sav.  Bank  &  Trust  Co.,  77 
Vt.  123,  107  Am.  St.  Bep.  754,  59  AtL 
197. 

"The  general  property  which  the 
pledgor  ia  said  tir  retain,  is  nothing 
more  than  a  legal  right  to  the  restora- 
tion of  the  thing  pledged  on  payment 
of  the  debt."  Wilaon  v.  Little,  2 
N.  T.  443,  51  Am.  Dec.  307.  Quoted 
in  Brewster  v.  Hartley,  37  CaL  15,  99 
Am.  Dee.  237. 

«  White  Biver  Sav.  Bank  v.  Capital 
8av.  Bank  &  Truat  Co.,  77  Vt.  123, 
107  Am.  St  Bep.  754,  59  Atl.   197. 

Tho  right  of  property,  or  the  gen- 
eral ownerabip,  remains  in  the  pledgor, 
subject  to  the  lieu  of  the  pledge,  even 
though  the  ateek  is  transferred  to  the 
pledgee  on  the  corporate  books.  Booth 
V.  Conaolidated  Fruit  Jar  Co.,  62  N. 
T.  Misc.  252,  114  N.  T.  Supp.  1000. 

4S  Pendleton  v.  Harria-Emery  Co., 
124  Iowa  361,  100  N.  W.  117. 

48  Baker  v.  Davie,  211  Mass.  429, 
.^7  L.  B.  A  (N.  S.)  944,  97  N.  E. 
1094;  Ball  v.  Peper  Cotton  Preas  Ca., 
141  Mo.  App.  26,  121  S.  W.  798; 
Brown  v.  Hotel  Ass'n,  63  Neb.  181, 
88  N.  W.  175.  See  also  Twelfth 
Ward  Bank  City  of  New  York  v. 
Samuels,  71  N.  T.  App.  Div.  168,  75 
N.  T.  Supp.  561,  afT'd  176  N.  Y.  593, 
68  N.  E.  1125;  Dexter,  Horton  ft  Co. 
V.  MeCafferty,  42  Wash.  221,  84  Pac. 
733. 

the 


Hew  York.    Wilson 
443,  51  Am.  Dec.  307. 

Btaode  Island.    United  Nat.  Bank  v. 
Tappau,  33  R.  I.  I,  79  Atl.  B46. 

Vonnont.     White  Biver  Sav.  Bank 


"The  assignee,  at  least  if 
pledgee  has  notice  of  bis  claim,  suc- 
ceeds to  all  the  rights  in  the  prop- 
Little,  2  N.  Y.  erty  and  against  the  pledgee  pos- 
sessed by  the  pledger."  Brown  v, 
Hotel  Ass'n,  63  Neb.  181,  88  N.  W, 


175. 
In  caae  ot  the  death  of  the  pledgor, 
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Bcqnire  a  lieu  thereon.*'  And  he  may  also  enter  into  agre^nents  with 
the  corporation  or  the  other  stockholders  in  respect  to  the  stock,  snb- 
ject  to  the  lien  o£  the  pledge.**  The  stock  is  taxable  to  him.**  And 
his  interest  may  be  reached  by  a  creditor's  bill  in  some  JHrisdictions," 
and  under  acmie  statutes  is  subject  to  attachment,^'  or  garnishment,*' 
or  levy  and  sale  under  execution.'* 

He  may  also  sue  in  equity  to  prevent  the  destruction  or  impair- 
ment of  the  stock  by  the  wrongful  acts  of  the  directors  of  the  corpora- 
tion.**   "The  unauthorized  and  intentional  appropriation  to  itself  by 

tli«  itoek  may  be  sold  by  the  ezeea- 
tor  or  adminiHtrator  subject  to  the 
lien  of  tt>«  pledge.  Bell  v.  Uille,  123 
Ted.  24. 

The  right  of  the  purchaser  is  sub- 
ordinate to  the  Ilea  of  the  pledge. 
Shinkle  V.  Vickery,  130  Fed.  424,  alT'g 
117  Fed.  918;  Deal  v.  Erie  Coal  & 
Coke  Co.,  244  Pa.  622,  90  Atl.  91fi. 

«Athol  8av.  Bank  v,  Bennett,  203 
Mass.  480,  89  N.  £.  fl32;  White  Biver 
Sav.  Bank  v.  Capital  Sav.  Bank  & 
Trost  Co.,  77  Vt.  123,  107  Am,  Bt.  Bep. 
754,  S9  Atl.  197. 

W  He  may  enter  Into  aa  agreement 
■.vith  the  corporation  by  which  the 
character  of  the  stock  ie  changed  from 
preferred  to  common,  subject,  of 
course,  to  the  lien  of  the  pledge.  Pen- 
dleton v.  Harris-Emery  Co.,  124  Iowa 
S61,  100  N.  W.  117. 

But  neither  the  pledgee  nor  those 
who  parehase  the  stock  at  foreclosure 
sale  are  bound  by  a  voting  trust 
agreement  made  by  the  pledgor  after 
making  the  pledge.  Colonial  Coal  & 
Coke  Co.  V.  Beam,  114  Va.  80O,  77  8. 
£.  SOS. 

MCbaae  v.  Boston,  193  Mass.  522, 
7B  N.  E.  730;  Waltham  Bank  t.  In- 
habitants of  Waltham,  JO  Mete. 
(Mass.)  334;  Tucker  v.  Aiken,  7  N. 
H.  113;  Batterman  v.  Ingalls,  4S  Ohio 
St.  468,  £8  N.  E.  168. 

MBall  V.  Peper  Cotton  Press  Co., 
141  Mo.  App.  26,  121  B.  W.  798.  See 
also  Nabring  t.  Bank  of  Mobile,  58 
Ala.  204. 

And  Me  (  3488,  supra. 


■1  MapletoD  Bank  v.  Standrod,  S 
Idaho  740,  67  L.  E.  A.  658,  71  Pae. 
119 ;  Simpson  v.  Jersey  City  Con- 
tracting Co.,  165  N.  Y.  193,  55  L.  R. 
A.  796,  5S  N.  E.  896;  State  Banking 
&  Trost  Co.  V.  Taylor,  25  S.  D.  577, 
29  L.  K.  A.  (N.  8.)  523,  187  N.  W.  5B0. 

See  also  |  3441,  supra. 

WThe  pledgee  may  be  garnished  in. 
respect  to  the  stock  at  the  instance  of 
the  pledgor 's  creditors,  and  where, 
efter  the  service  of  the  garnishment 
»ummona,  the  corporation  sells  all  its 
property  and  distributes  the  proceeds 
ratably  among  its  stockholders,  and 
the  pledgee  receives  the  pledgor's 
share,  he  mast  account  to  the  garnish- 
ing creditor  for  any  surplus  thereof 
above  the  amount  of  the  debt.  Coo- 
ley  V.  Janes,  71  Kan.  297,  80  Poe. 
596. 

See  also  {  3441,  supra. 

BS  Cusbing  v.  Building  Asa'n  So- 
ciety of  New  or  Practical  Psychol- 
ogy, 165  Cal.  731,  134  Pac.  324;  ElUs 
V.  Gibbons,  26  Colo.  App.  464, 14B  Pac. 
235. 

One  who  purchases  the  pledgor's  in- 
terest at  execution  sale  stands  in  his 
shoes,  and  is  bound  by  the  terms  of 
the  contract  of  pledge  and  entitled  to 
rest  on  its  terms  if  the  pledgee  has 
notice  of  Ms  rights.  Cushing  v.  Build- 
ing Ass'n  Society  of  New  or  Practi- 
cal Psychology,  165  Cal.  731,  134  Pac. 
.'.24. 

See  also   |  3441,  supra. 

UFisher  v.  Pattan,  134  Ho.  32,  83 
E.  W.  451,  34  8.  W.  1096. 
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a.  corporation  of  collaterat  eecarities  in  ita  posseesion  or  onder  ito 
control  with  fall  knowledge  of  the  interest  of  the  pledgor  therein, 
although  with  the  voluntary  transfer,  consent,  acquiescence,  ne^i- 
genee,  or  laches  of  the  pledgee,  is  both  a  tort  and  a  breach  of  trust, 
and  the  pledgor  may  maintain  at  hia  option  a  snit  in  equity  for  their 
recovery,  or  an  action  at  law  for  the  value  of  his  interest  therein."  *• 


§  3910.  TiUe  and  rlffhts  of  pledgee— In  genenL  The  pledgee  has 
a  special  property  in  the  pledged  stock,"  although,  as  we  have 
seen,  the  general  property  remains  in  the  pledgor."  But  he  acquires 
no  greater  rights  in  it  or  as  a  stockholder  than  the  pledgor  possesses 
at  the  time  of  the  pledge.**  The  pledge  creates  a  trust,  and  the 
pledgee  is  a  trustee." 

The  pledgee  is  entitled  to  retain  possession  of  the  stock  until  the 
pledgor  pays  or  tenders  to  him  the  amount  due  on  the  debt  secured.** 


H  Wilson  V.  Colorado  Uin.  Co.,  227 
Fed.  721. 

HUUtadStatML  Florida  Nat.  Bank 
of  Oaineaville,  Florida  v.  Iferchanta' 
ft  Farmers '  Bank  of  Clazton,  Qeorgia, 
227  Fed.  714. 

OallfoinU.  NorthweHtern  Portland 
Cement  Co.  t.  Atlantic  Portland  Ce- 
ment-Co. of  New  York,  174  Col.  308, 
163  Pae.  47 ;  Brewster  v.  Hartlej,  37 
Cal.  15,  99  Am.  Dee.  237. 

Nmr  Toik.  SimpBon  t.  Jeraej  City 
Contraeting  Co.,  165  N.  Y.  193,  55  L. 
B.  A.  796,  5S  N.  £.  S9S. 

TTtalL  Hyame  v.  Bamberger,  10 
Ctab  3,  36  Pae.  202. 

Varmont.  White  Biver  8hv.  Bank 
V.  Capital  8av.  Bank  4  Trnat  Co.,  77 
Tt.  123,  107  Am.  St.  Bep,  754,  59  Atl. 
1B7. 

■7  See  (3909,  anpra. 

M  Chicago  By.  Equipment  Co.  v. 
National  Hollow  Brake  Beam  Co., 
173  TIL  App.  573. 

MUnltM  StatM.  Panly  v.  State 
Loan  ft  Ttiiat  Co.,  169  U.  S.  606,  41 
L.  Ed.  844. 

Alabama,  Adams  v.  Adams,  73  So. 
984. 

OaUfomla.  Eadgens  v.  Chamber- 
lain, 161  Cat.  710,  120  Pae.  4S2. 


minola.  Wetheretl  v.  Johoion,  203 
IlL  247,  70  N.  B.  229. 

MlaiotiTt  Sehaof  t.  Fries,  90  ICo. 
App.  111.  Bee  also  Dibert  v.  D'Arcy, 
248  Mo.  B17,  154  &  W.  1116. 

New  York.  Gillet  v.  Bank  of  Amer- 
ica, 160  N.T.  549,  65  N.  B.  292,  rev'g 
judgment  21  App.  Dir.  392,  47  N.  Y 
Supp.  558. 

Fannsylvaiila.  Dwight  v.  Singei 
2T  Pa.  Super.  Ct.  119. 

MValtod  8UtN.  SkDd  v.  Tilling- 
hast,  195  Fed.  1. 

Owirgia.  LoTclasB  t.  Bridges,  136 
Ga.  338,  71  S.  E.  166;  Beid  t.  Cald- 
well, 120  Oa.  718,  48  B.  E.  I9L 

MtcUgaD.  Allen  v.  Hook,  164  N. 
W.  384. 

How  York.  Simpson  v.  Jsriey  City 
Contracting  Co.,  165  N.  T.  193,  65  I.. 
B.  A.  796,  58  N.  E.  896;  Jones  t.  Seii- 
man,  133  App.  Div.  127,  117  N.  T. 
Supp.  2SS,  alf'd  200  N.  Y.  553,  93  N. 
E.  1123;  Tompkins  v.  Morton  Trust 
Co.,  91  App.  Div.  274,  S6  N.  T.  Supp. 
B20,  afF'd  181  N.  Y.  678,  74  N.  E. 
1126. 

Sontli  Caiotlaa.  Haaelden  v.  Hame-, 
97  8.  C.  178,  81  S.  £.  424. 

In  an  action  for  conversion  tho 
pledgee   may  show  that   tbe   debt  se- 
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He  cannot  be  deprived  of  his  security  by  the  substitution  of  other 
stock  for  that  pledged  without-  bis  consent,  express  or  implied.**  But 
of  course  he  may  consent  to  such  substitution ;  **  and,  by  agreement, 
he  may  retfun  his  lien  on  stock  as  a  continuing  lien,  although  the 
.corporation  is  reorganized  or  consolidated  with  another  corporation, 
and  stock  of  the  new  corporation  is  substituted  for  that  of  the  old* 
The  lien  may  be  released  by  agreement,**  and  the  pledgee  may  con- 
sent to  the  cancellation  of  the  stock,  in  which  case  it  ceases  to  be 
available  as  security."  But  a  mere  renewal  of  the  notes  secured  by 
the  pledge  without  surrendering  the  certificate  **  does  not  disehai^ 


enred  by  the  pledge  has  not  been  paid, 
lioveleaa  t.  BridgsB,  136  Go.  338,  71 
a  B.  166. 

If  it  be  trne  that  &  national  bank 
la  withont  power  to  iecnre  title  to 
atoek  in  another  corporation  pledged 
tu  it  as  Beeurity  tor  a  loan,  the  pledg- 
or, neverthelesH,  cannot  retake  the 
Btoek  without  payment  of  the  loan. 
Fnlton  V.  National  Bank  at  BeniBon, 
26   Tex.  Civ.  App.  115,   82  S.  W.  84. 

As  to  the  scope  <if  the  pledge  and 
the  extent  of  the  indebtednesB  ee- 
eured  thereby,  aee  i  3908,  Bupra. 

SI  Ikelheimer  v.  Consolidated  To- 
bacco Co.  (N,  J.  Ch.),  59  Atl.  363. 

MLeary  t.  United  States,  229  Ped. 
660;  Jkelbeimer  t.  Consolidated  To- 
bacco Co.   (N.  J.   Ch.),  59  Atl.  363. 

The  lien  on  the  stock  originally 
pledged  is  not  lost  nntil  the  exchange 
iB  actually  made  and  posaession  of  the 
stock  given  up.  National  Bank  of 
Commerce  t.  Eqoitable  Trust  Co.,  227 
Fed.  526,  lev'g  judgment  211  Fed. 
68S. 

In  ruUer  v.  Perkins,  30  B.  I.  3,  73 
Atl.  372,  an  agreement  under  which 
the  pledgor  transferred  additional 
stock  in  a  corporation  in  process  of 
liquidation  and  received  back  his  note 
with  the  understanding  that,  if  in 
liquidation  the  property  of  the  com. 
pany  would  more  than  pay  the  se- 
eured  debt,  any  balanee  was  to  be 
turned  over  to  him,  it  was  held  that 


the  pledgor  wa«  only  entitled  to  have 
his  share  of  the  corporate  property,  on 
a  pro  rata  distribution  thereof  among 
all  the  stockholders  after  payment  of 
the  debts,  applied  on  the  note,  and  not 
all  the  aasets  of  the  company  aftet 
payment  of  its  debts. 

BSMcClung  V.  Colwell,  107  Tenn. 
592,  8Q  Am.  St.  Bep.  961,  64  B.  W. 
8S0j  Dexter,  Horton  &  Co.  v.  MeCaf- 
ferty,  42  Wash.  221,  84  Pac.  733. 

MIn  Weiacopt  v.  Newman,  24  Ky. 
L.  Bep.  36,  65  S.  W.  808,  an  agree- 
ment whereby  the  pledgee  of  a  ma- 
jority of  the  stock  of  a  corporation 
was  given  control  of  its  business  for 
the  puTp<»e  of  enabling  him  to  real' 
ize  the  amount  of  his  debt  out  of  the 
accruing  profits  was  held  not  to  have 
released  the  Hen  of  the  pledge,  and 
not  to  bar  a  suit  to  foreeloae  it. 

M  Coming  v.  Bridgewater  Oas  Co., 
100  111.  App.  281. 

M  Warrior  Coal  ft  Coke  Co.  v.  Na- 
tional Bank  of  Augusta  (Ala.),  53  So. 
997;  Twelfth.  Ward  Bank  City  of 
New  Tork  ▼.  Samuels,  71  N.  T.  App. 
Div.  168,  76  N.  Y.  Supp.  561,  aff'd 
176  N.  T.  593,  68  N.  K  1125;  First 
Nat.  Bank  of  St.  Johnsville  v.  Jones, 
37  N.  T.  Misc.  68,  74  N.  T.  Sopp.  772. 

"It  ia  the  debt  which  is  secured, 
the  note  is  mere  evidence  of  the  debt, 
and  no  amount  of  evidence  of  the 
debt  could  destroy  the  Boenrity," 
Warrior  Coal  ft  Goke  Oo.  t.  Nation- 
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the  lien.  Nor  will  an  extension  of  the  time  of  payment  of  the  note 
have  that  effect," 

The  pledgee  may  lawfully  purchase  the  stock  from  the  pledgor 
without  any  violation  of  duty,^  or  they  may  agree  that  he  shall  take 
the  stock  in  satisfaction  of  the  debt  secured  by  the  pledge."  But 
prior  to  the  satisfaction  of  the  debt  for  which  stock  has  been  pledged, 
or  discharge  of  the  lien  in  some  other  way,  he  cannot  assert  that  he 
holds  the  stock  adversely,  and  thereby  acquire  title  under  the  statute 
of  limitations.™ 

§3911.  — Rlgbt  to  tiaiufer  of  sta<^  on  o«porate  books.    It  has 

repeatedly  been  held  that  a  pledgee  of  shares  to  whom  the  certificate 
has  been  assigned  with  a  power  of  attorn^  to  transfer  the  same  on 
the  books  of  the  corporation,  or  who  holds  the  certificate  with  an 
assignment  and  power  of  attorney  in  blank,  has  a  right  to  have  the 
stock  transferred  on  the  books,  and  doing  so  does  not  constitute  a 
conversion.'''    On  the  other  hand,  it  has  been  held  that  where  a  statute 


a\  Bftnk  of  Angasta  (Ala.),  G3  So. 
997. 

STAn  indsfinite  eitension  of  the 
time  for  payment  of  the  note  apon 
condition  that  the  pledgor  is  to  keep 
the  debt  eafe  and  to  paj  intereat  in 
advance,  daea  not  preclude  a  sale  of 
the  stock  on  h reach  of  the  conditiona. 
Loniaville  Banking  Co.  v.  W.  H. 
Thomas  &  Son  Co.,  24  Ky.  L.  Bep. 
eil,  69  a.  W.  107S,  24  Kf.  L.  Bep. 
115,  6S  8.  W,  2. 

MWetherell  v.  Johnson,  20S  BL 
247,  70  N.  B.  229. 

■BWetherell  v.  Johnaon,  SOS  HL  247, 
70  N.  E.  229. 

Aa  to  the  admiaaibility  of  evidence 
a  show  sQch  an  agreement,  aee  Don- 


Conn.  198,  21  L.  B.  A.  102,  28  AtL  104, 
i!6  Atl.  874. 

nUuola.  Johnson  v.  Uilmine,  150 
HI.  App.  208. 

lom.  National  City  Bank  of  Chi- 
cago V.  Fairbank  Btate  Bank,  173 
Iowa  489,  155  N.  W.  B83. 

Louisiana.  Eieenhaner  v.  New  Or- 
leana  Cotton  Exchange,  140  La.  574, 
73  So.  685. 

Harylaud.  Bicb  v.  Bojii«,  39  Ud. 
314. 

UusacliDMttS.  Athol  Sav.  Bank  v. 
Bennett,  203  Uasa.  480,  8S  N.  E.  632; 
Iltchburg  Sav.  Bank  v.  Torrey,  134 
Haas.  23S ;  Day  v.  Eolmea,  103  Hasa. 
306;  Fay  v.  Gray,  124  Mass.  500. 

Udiigaii.       Oaborne     v.     Detroit 


ham   v.  Boyd,  64   Conn.   397,  30  AtL      Krant  Co.,  193  Mich.  664,  160  N.  W. 
62.  442. 

NobrUka.  Brown  v.  Hotel  Ass'n, 
63  Neb.  181,  88  N.  W.  175. 

Haw  Toik.  Horton  v.  Horgan,  19 
N.  T.  170,  75  Am.  Dec.  311. 

Ohio.  Cleveland  City  Ey.  Co.  v. 
First  Nat.  Bonk,  68  Ohio  St.  582,  67 
N.  B.  1075. 

Oregon.  See  First  Nat  Bank  v. 
Multnomah  State  Bank,  87  Ore.  423, 
170  Pae.  534. 


70  Gross  V.  Eureka  Lake  &  T.  Canal 
Co.,  73  Cal.  302,  2  Am.  St.  Bep.  808, 
14  Pac.  885. 

n  imitod  States.  HubbeU  v.  Drezel, 
11  Fed.  115;  Heath  v.  Oriswold,  IS 
Blatchf.  655,  5  Fed.  573. 

Oolorado.  Farmers'  Pawnee  Canal 
Co.  V.  Henderwn,  46  Colo.  37,  102 
Pac.  1063. 

OonnscUeat    Skifl  v.  Stoddard,  63 
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requires  transfers  of  stock  to  be  registered  on  the  books  of  the  cor- 
poration, or  provides  that  no  transfer  shall  be  valid,  except  as  between 
the  parties,  unless  it  is  so  entered  on  the  books  of  the  corporation, 
a  pledgee  of  shares  ia  entitled  to  have  a  proper  entry  made  on 
the  boohs  showing  that  be  holds  the  stock  as  pledgee,  as  this  is  neces- 
sary to  protect  him  against  purchasers  and  other  third  persons  with- 
out notice;  but  that,  where  the  contract  is  silent  on  the  subject,  a 
pledgee  of  stock  has  no  right,  prior  to  maturity  of  the  debt,  to  have 
the  stock  transferred  to  him  as  owner  on  the  books  of  the  corporation, 
and  a  new  certificate  issued  in  bis  name,  and  that  an  attempt  to  do 
so  may  be  prevented  by  injunction." 


Union  ft  Planters '  Bank 
tf  Memphis  t.  Faxiington,  13  Lea 
E33;  Comick  v.  Bichards,  3  Lea  }. 

T«zu.  Davis  v.  Hardwick,  43  Tex. 
Civ.  App.  71,  84  S.  W.  35B. 

WlaconsliL  Heatb  v.  Silverthonn 
Lead  Mining  ft  Smelting  Co.,  39  Wis. 
146, 

It  follows  tbat  the  marking  of 
pledged  stock  ' '  eaaceled ' '  by  the 
pledgee,  and  the  causing  of  new  stock 
to  be  issued  in  hia  name,  ia  not  neces- 
sarily a  conversion  of  the  Stock,  since 
aach  nao  of  It  is  entirely  consiatent 
with  the  reciprocal  rights  of  pledgor 
and  pledgee.  Davia  t,  Hardwick,  43 
Tex.  Civ.  App.  71,  94  8.  W.  359. 

He  may  compel  the  corporation  to 
transfer  the  stock  to  him  on  the  cor- 
porate books,  where  registration  is 
necessary  to  protect  hia  rights  as 
against  creditors  of  the  pledgor  or 
Bubeequent  purchasers  from  him. 
Farmers'  Pawnee  Canal  Co.  t.  Hen- 
derson, 46  Colo.  37,  lOZ  Pae.  1063; 
Brown  v.  Hotel  Ass'n,  63  Neb.  191, 
88  N.  W.  175. 

He  is  entitled  to  recover  damages 
from  the  corporation  If  it  refuses  to 
register  the  transfer.  Eisenhauer  v. 
New  Orleans  Cotton  Exchange,  140 
I*.  674,  73  8o.  6fl5. 

Be  ia  entitled  to  a  new  ecrtifioata 
In  accordance  with  the  transfer  au- 
thorized in  the  power  of  attorney,  in 
which  ease  he  assQipes  as  against  the 


corporation  all  the  liabilities  of  a 
stockholder.  Athol  Sav.  Bank  v.  Ben- 
nett, 203  Mass.  480,  89  N.  E.  632. 

Bnt  a  pledgee  who  admits  that  he  is 
not  the  owner  of  the  stock  and  who 
neither  alleges  nor  proves  facts 
which  woald  entitle  him  to  become 
its  owner  under  the  terms  of  the 
pledge,  cannot  compel  a  transfer 
thereof  to  him  on  the  books  and  the 
issuance  of  new  certiBcates  to  him  as 
its  owner.  State  v.  North  Ajneriean 
Land  ft  Timber  Co.,  112  La.  441,  36 
So.  488. 

Where  there  is  no  power  of  attor- 
ney to  make  the  transfer,  the 
pledgor  alone  has  the  right  to  compel 
the  transfer  until  there  has  been  a 
valid  sale  or  foreclosure.  Brown  v. 
Hotel  Ass'n,  63  Neb.  181,  88  N.  W. 
175. 

TSSpreckels  T.  Nevada  Bank  of 
San  Francbco,  113  Cal.  272,  33  L.  B. 
A.  459,  54  Am.  St.  Bep.  348,  45  Pae. 
329,  followed  in  Welch  v.  Oillelen, 
147  Cal.  571,  82  Pae.  248.  See  also 
Manning  v.  App  Consd.  Gold  Min. 
■Co.,  171  Cal.  610,  154  Pae.  301;  West 
Coast  Safety  Faucet  Co.  v.  Wulff,  133 
Cal.  315,  85  Am.  Bt.  Bep.  171,  65  Pae. 
622. 

The  Washington  statutes  do  not 
contemplate  a  transfer  of  the  stock  on 
the  corporate  books  from  the  pledgor 
to  the  pledgee,  bnt  the  eonCempIa- 
tiou  is  directly  the  opposite.    Blown 
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§3913. — m^t  to  tue  pledged  Btoek.  Ordinarily  th«  pledgee  has 
no  right  to  use  the  pledged  stock,  in  the  absence  of  an  agreement  to 
the  contrary."  So,  in  the  absence  of  such  an  agreement,  he  has  no 
right  to  sell  it.''*  Nor  has  be  a  right  to  repledge  it  as  Becority  for  his 
own  debt,  unless  expressly  or  impliedly  authorized  by  the  pledgor  to 
do  so,  and  if  he  does  so  vithout  such  authority,  he  is  guilty  of  con- 


Of  course  the  contract  may  ^ve  the  pledgee  a  right  to  repledge  the 
stock."    And  it  has  been  held  that  a  custom  of  the  market  in  which 


V.  Uaion  Savings  &  Loan  Am'd,  28 
Wub.  657,  69  Pac.  3S3.  And  in  that 
etate  a  conditional  transfer  of  tbe 
stock  to  tbe  pledgee  on  the  corporate 
books  is  not  aatborieed.  American 
Bonding  k  Trust  Co.  v.  Pacific  Brew- 
ing k  Malting  Co.,  34  Wash.  10,  7i 
Pac.  826. 

See  also  |3S07,  supra. 

7>  Lawrence  v.  HAzwell,  53  N.  T. 
19. 

nOsUfomlm.  Fowles  t.  National 
Bank  of  California,  167  CaL  6S3,  140 
Pac  871. 

Lonldank.  Eisenhaaer  v.  New  Or- 
leans Cotton  Exchange,  140  La.  674, 
73  So.  685. 

Husacbnartts,  Tkj  t.  Oraj,  124 
Mass.  50O. 

UcUgan.  Allen  t.  Dubois,  117 
Mich,  lis,  72  Am.  St.  Bep.  557,  75 
N.  W.  443. 

Kaw  Toik.  Lawrence  v.  Maxwell, 
53  N.  T.  19;  Strickland  v.  Magoun, 
119  App.  Dlv.  113,  104  N.  T.  Supp. 
425,  aff'd  190  N.  Y.  545,  83  N.  K 
1132;  Dykers  v.  Allen,  7  HiU  407,  42 
Am.  Dee.  87,  aS'g  3  Hill  S93. 

OngoB.  Morgan  v.  Johns,  84  Ore. 
C57,  165  Pae.  369. 

"An  authority  to  sell  the  pledge* 
would  be  inconsistont  with  the  very 
ess«nce  of  a  bailment  by  way  of 
pledge,  as  that  recognizes  the  general 
property  of  the  bailor  and  his  right 
to  redeem  and  have  the  thing 
pledged."  Lawrence  t.  Maxwell,  53 
N.  T.  19. 

Tbe   fact  that   the   pledgee   after- 


wards purchases  otb^r  stock  to  replace 
that  wrongfully  sold  does  not  relieve 
liim  from  liability.  Dykers  y.  Allen, 
T  HiU  (N.  Y.)  497,  42  Am.  Dee.  87, 
aff'g  3  Hill  593. 

n  United  Btatet.  In  re  Stringer, 
230  Fed.  177;  In  re  T.  A.  Melntyre  * 
Co.,  181  Fed.  955. 

OilUiniila.  Fowles  t.  National 
Bank  of  California,  167  Cal.  653,  140 
Pac  271. 

OmnMtlont.  Skiff  t.  Stoddard,  63 
Conn.  198,  £1  L.  B.  A.  102,  28  AtL 
104,  28  Atl.  874. 

Mu^and.  Merchants'  Nat.  Bank 
V.  Williams,  110  Md.  334,  72  Atl.  1114; 
German  8a v.  Bank  of  Baltimore  City 
V.  Eenshaw,  78  Md.  475,  28  AtL  281. 

MasHushnaetts.  Fay  v.  Gray,  124 
Mass.  500. 

Itlnnesota.  Upbam  t.  Barbonr,  65 
Minn.  384,  68  N.  W.  42. 

PennsjlTUlla-  Van  Voorhis  V.  Bea, 
153  Pa.  at.  19,  25  Atl.  800. 

The  second  pledgee  la  also  gnilty  of 
conversion  if  he  takes  with  notice 
of  such  want  of  authority.  Mer- 
chants' Nat.  Bank  v.  Williams,  110 
Md.  334,  72  Atl.  1114. 

If  tbe  pledgee  baa  an  option  to 
purchase  the  stock  at  a  specified  price, 
the  pledgor  may  elect  to  consider  the 
conversion  as  an  exercise  of  sneh  op- 
tion and  sue  to  recover  such  price, 
Upbam  V.  Barbour,  65  Minp.  384,  68 
N.  W.  42. 

KTboma'a  t.  Taggart,  20S  U.  S. 
885,  52  L.  Ed.  845,  aff'g  In  re  Jacob 
Berry  k  Co.,  149  Fed.  170;  BiehardsoB 
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the  transaction  is  to  be  curied  out  ^ving  brokers  a.  right  to  repledge 
stock  bonght  and  carried  for  their  customers  upon  margin  becomes  a 
part  of  the  contract  between  the  customer  and  the  broker  and  gives 
the  latter  implied  authority  to  repledge ""  for  an  amount  not  exceeding 
the  indebtedness  secured  by  the  original  pledge.'"  Bat  he  has  no 
right  to  mingle  the  pledged  stock  with  other  securities  and  repledge 
the  whole  for  an  amount  exceeding  the  original  indebtedness,^  or  to 

T*  Douglas  V.  Carpenter,  17  N.  T. 
App.  Div.  3S9,  15  N.  T.  Snpp.  21». 

A  broker  who  baa  agreed  to  pur- 
chase and  carrj  atoek  for  a  euBtotner 
aod  to  hold  the  same  as  Becuritf'  for 
the  amount  due  on  the  purchase  priee 
has  a  right  to  bTpothecate  the  stock 
to  eeeaie  the  mone^  neceaeary  t<r  carry 
out  his  contract.  In  re  Uilla,  125  N. 
■y.  App.  Div.  730,  110  N.  T.  Supp.  314, 
modifying  judgment  57  N.  Y.  Misc. 
315,  lOT  N.  T.  Bupp.  1057,  judgment 
afl'd  193  N.  T.  628,  86  N.  E.  1128; 
Tompkins  v.  Morton  Tnist  Co.,  91  N. 
Y.  App.  DiT.  274,  88  N.  Y.  Snpp.  580, 
aff'd  181  N.  Y.  578,  74  N.  E.  1126. 

7»  Strickland  v.  Magonn,  119  N.  Y. 
App.  Div.  113,  104  N.  T.  Supp.  425, 
afl'd  190  N.  Y.  545,  83  N.  E.  1132; 
Douglas  T.  Carpenter,  17  N.  Y.  App. 
Div.  329,  45  N.  Y.  Supp.  219;  Van 
Woert  V.  Olmstead,  71  N.  T.  Supp. 
431.  Bee  this  case  as  to  the  man- 
net  of  distributing  a  onrplna  arising 
on  the  sale  of  the  stock  under  sneh 
circumstances. 

He  has  no  right  to  mingle  the 
pledged  stoek  with  his  own  and  raise 
money  thereon  generally  as  though 
it  were  his  own,  since  such  use  is  ut- 
terly Inconsistent  with  the  contract  of 
pledge.  Oregon  &  Transcontinental 
Co.  V.  Hilmers,  20  Fed.  717. 

He  has  no  right  to  pledge  the  stoek 
for  an  amount  in  excess  of  the  amount 
due  from  the  pledgor,  and  to  make 
a  aecret  profit  out  of  the  transaction 
by  charging  the  pledgee  a  higher  rate 
of  interest  than  that  paid  by  the 
pledgor.  Batterson  v.  Raymond,  87 
N.  Y.  Misc.  229,  149  N.  Y.  Supp.  706, 


V.  Shaw,  209  TJ.  S.  365,  52  L.  Ed.  835, 
14  Ann.  Cas.  981,  afT'g  147  Fed.  659; 
Oregon  A  Transcontinental  Co.  v. 
Hitmers,  20  Ted.  717;  Chase  v.  Bos- 
ton, 193  Mass.  322,  79  N.  E.  736;  Wil- 
son V.  Hawley,  158  Mass.  250,  33  N. 
E.  522;  liSwrenee  v.  Maxwell,  S3  N. 
Y,  19;  United  Nat.  Bank  v,  Tappan, 
33  B.  L  1,  7S  Atl.  B46. 

TTVattad  StMtas.  Oregon  &  Trans- 
continental Co.  V.  Hilmers,  20  Fed. 
717. 

Oonnacthmt.  akift  v.  Stoddard,  63 
Conn.  198,  21  L.  B.  A.  102,  28  Atl.  104,' 
26  Atl.  874. 

BlaiTland.  See  Oerman  Sav.  Bank 
of  Baltimore  City  v.  Benshaw,  78 
Md.  475,  28  Atl.  281. 

Michigan.  Austin  v.  Eayden,  171 
Mich.  38,  Ann.  Cas.  1915  B  894,  137 
N.  W.  317. 

New  ToA.  In  re  Mills,  125  App. 
Div.  730, 110  N.  Y.  Supp.  314,  modify- 
ing jud^ent  57  Misc.  315,  107  N.  T. 
Supp.  1057,  judgment  aff'd  193  N. 
T.  626,  86  N.  E.  1128;  Tompkins  v. 
Morton  Trust  Co.,  91  App.  Div.  274, 
86  N.  Y.  Supp.  520,  aff'd  181  N.  Y. 
578,  74  N.  E.  1128;  Douglas  v.  Car- 
penter, W  App.  Div.  329,  45  N.  Y. 
Supp.  219.  But  see  Dykers  v.  Allen, 
7  Hill  497,  42  Am.  Dec.  87,  aff'g  3 
Hill  593. 

Oregon.  See  Morgan  t,  J<Ans,  84 
Ore.  557,  165  Pac.  369,  where  an  in- 
Btmction  including  a  statement  that 
the  pledgee  has  a  right  to  repledge 
without  the  pledgor's  consent  was  ap- 
proved. 

WiacoBsIii.  Wahl  v.  Tracy,  139 
Wis.  668, 121  N.  W.  660. 
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repledge  the  stock  for  his  own  debt  at  a  time  when  the  pledgor  owes 
him  nothing,**  and  his  act  in  so  doing  constitutes  a  conversion,  at 
least  unless  at  all  times  he  has  in  his  possession  securities  of  like  kind 
and  amount.  But  in  the  absence  of  an  agreement  to  the  contrary, 
where  a  person  pledges  stock,  and  allows  the  shares  to  go,  without 
any  distinguishing  mark,  in  with  other  shares  belonging  to  him  or 
others  in  the  hands  of  the  pledgee,  the  pledgee  is  not  required  to  keep 
and  return  the  identical  shares  pledged,  but  it  is  enough  if  he  has  at 
all  times  under  lus  control  the  requisite  number  of  shares  of  the  same 
stock,  ready  to  be  transferred  to  the  pledgor  when  legally  demanded.*^ 
It  is  otherwise,  however,  where  the  stock  is  distinctive  in  its  character, 
and  capable  of  being  distinguished,  or  where  a  mark  is  put  upon  it 


aff'd  165  N.  T.  App.  Div.  954,  150  N. 
Y.  Supp.  1076, 

UVau  Voorhie  v.  Bea,  153  Pel  St. 
19,  25  Ati.  800. 

A  broker  to  whom  Htock  ia  pledged 
&8  security  for  possible  future  indebt- 
edQBBH  has  no  right  to  repledge  it  at  & 
time  when  the  pledgor  owes  him  noth- 
ing, bat  when  he  is  indebted  to  the 
pledgor,  and  his  action  in  so  doing 
ia  larceny  of  the  stock.  In  re  T.  A. 
Melntyre  &  Co.,  ISl  Fed.  955. 

SI  Unltad  States.  Gorman  v.  Little- 
field,  229  U.  8.  19,  57  L.  Ed.  1047; 
Sexton  V.  Keseler  &  Co.,  225  U.  S.  90, 
56  L.  Ed.  995,  alf'g  172  Fed.  535, 
40  L.  B.  A.  (N.  8.)  639;  Biehardeon 
V.  Shaw,  209  U.  S.  365,  62  L.  Ed. 
i,  14  Ana.  Caa.  961,  afE'g  147  Fed. 


659. 

OaUfomik.  Bell  v.  Bank  of  Cali- 
fornia, 153  Cal.  234,  94  Pac.  889;  At- 
kins V.  Gamble,  42  Cat.  86,  10  Am. 
Sep.  282. 

Oonnectlcnt  SkiS  t.  Stoddard,  63 
Conn.  19S,  21  L.  B.  A.  102,  2S  AtL 
104,  26  Atl.  874. 

KtifiaaA.  German  8av.  Bank  of 
Baltimore  City  v.  Benahaw,  78  Md. 
475,  28  Atl.  281;  Price  v.  Gover,  40 
Ud.  102. 

UcUgaiL  Anstin  v.  Eayden,  171 
Mich.  38,  Ann.  Gas.  1915  B  894,  137 
N.  W.  317.    Compare,  however,  Allen 


V.  Dubois,  117  Mich,  116,  72  Am.  8t. 
Eep.  057,   75  N.  W.  «3. 

Honda.  Boylan  v.  Huguet,  8  Nev. 
345. 

Knr  York.  Carlisle  v.  Horria,  215 
N.  Y,  400,  Ann!  Cas.  1917  A  429,  109 
N.  E.  564,  aS'g  157  App.  Div.  313,  142 
N.  Y.  Supp.  393;  Majo  v.  Knowlton, 
134  N.  Y.  250,  31  N.  E.  985;  Caswell 
V.  Putnam,  120  N.  Y.  153,  24  N.  E. 
287;  Hfrrton  v.  Morgan,  IB  N.  Y.  170, 
75  Am.  Dee.  311,  6  Duer  61;  Strick- 
land V.  MagouD,  119  App.  Div.  113, 
104  N.  Y.  Sapp.  425,  aff'd  190  N.  Y. 
545,  83  N.  E.  1132;  Douglaa  v.  Car- 
penter, 17  App.  Div.  329,  45  N.  T. 
Supp.  219;  Nourse  v.  Prime,  4  Johns. 
Ch.  490,  8  Am.  Dec.  606.  See  also  Al- 
len V.  Dykers,  3  Hill.  593,  aff'd  7  HUl. 
497,  42  Am.  Dec.  87. 

Pnmajlvanla,  Wynkoop  v.  Seal,  64 
Pa.  St.  361;  Gilpin  v.  Howell,  5  Pa. 
41,  45  Am.  Dec.  720. 

In  such  a  case,  however,  the  pledgee 
must  at  all  times  have  anffldent 
shares  to  cover  the  pledge.  Fay  v. 
Gray,  124  Mass.  500;  Taussig  v.  Hart, 
58  N.  Y.  425;  Saltus  v.  Qenin,  3  Boaw. 
(N.  Y.)  257. 

That  it  ia  not  enough  that  he  haa  a 
right  to  recall  sufficient  ahares  which 
have  been  hypothecated  by  him,  see 
Saltua  V.  Genin,  3  Boaw.  (N.  Y.)  257. 
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with  a  view  to  identifying  the  shares  so  pledged." 

An  authorized  repledge  does  not  change  the  character  of  the  stock 
as  being  hypothecated  for  debt."  "If  the  pledgee  may  use  the  thing 
pledged  he  must  do  so  at  his  peril,  and  so  use  it  as  not  to  affect  the 
nltimate  right  and  ability  of  the  pledgor  to  have  it  again  when  the 
lien  shall  be  discharged."**  "And  no  evidence  of  usage  is  admis- 
sible which  would  destroy  the  contract. "  •"  The  right  to  repledge, 
when  it  exists,  "may  deprive  the  pledgor  of  his  remedy  against  third 
persons  who  have  the  property  in  possession,  but  will  not  affect  the 
rights  and  remedies  of  the  original  parties  to  the  pledge  upon  pay- 
ment of  the  debt  secured.  The  right  to  use,  as  well  as  the  right  to 
retain  the  pledge  ceases  the  instant  the  lien  is  discharged  by  the 
tender  or  payment  of  the  debt,  or  the  performance  of  the  covenant 
or  engagement  for  which  the  security  is  given. "  •*  If  the  stock  is  then 
lawfully  out  of  the  pledgee's  possession  at  the  time  of  the  tender  and 
demand,  it  is  his  duty  at  once  to  regain  possession  thereof  and  to 
restore  the  same  to  the  pledgor,  and  a  neglect  or  refusal  to  do  so  gives 
the  pledgor  a  right  of  action  against  him  for  conversion.''' 

It  has  been  held  that  the  pledgee  of  stock  may  lease  it,  subject,  of 
course,  to  the  pledgor's  right  of  redemption." 

§3913.  — Kegfligenoe  or  miscondact  in  use  or  care  of  stock.    The 

'  pledgee  owes  a  duty  to  the  pledgor  to  be  reasonably  careful  that  no 

harm  shall  come,  through  his  custody,  to  the  pledged  stock,  and  he 

W  Allen  V.  Dubois,  H7  Mich.  115,  72  nOeTman   8av.  Bank   of  Baltimore 

Am.  St.  Bep.  557,  75  N.  W.  443;  Gil-  City  v.  Renshaw,  78  Md.  475,  28  Atl. 
pin  V.  Howell,  5  Pa.  St.  41,  45  Am.  281;  Lawrence  t.  Maxwell,  53  N.  T. 
Dec.  720.  IB. 

••  Morgan    v.    Johns,    84    Ore,    557,  This  is  true  regardless   of  whether 

165  Pac.  369.  the  stock  was  rehypothecated  by  the 

MLswrenee  v.  Maxwell,  53  N.  T.  pledgee  for  the  benefit  of  the  pledg- 
19.  or's  transactions  or  for  his  own  pur- 

K  Oregon  &  Transcontinental  Co. 
V.  HUmers,  20  Fed.  717;  German  Sav. 
Bank  of  Baltimore  City  v.  Benshaw, 
T6  Mil.  475,  28  Atl.  281.  See  alao  to 
the  same  effect  Lawrence  v.  Max- 
well, 53  N.  T.  19;  Dykers  v.  Allen,  7 
Hill  (N.  T.)  497,  42  Am.  Dee.  87,  aft'g 
3  Hilt  593. 

M  Lawrence  v.  Maxwell,  53  N.  Y. 
19.  And  see  to  the  same  effect  Ger- 
man Sav.  Bank  of  Baltimore  City  t. 
Benshaw,  78  Md.  475,  2S  At).  281. 


poses.     Lawrence 
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If  the  pledgee  usi 

?B  the 

BtO< 

a  manner  that  he 

cannot  a1 

gain  it  and  resfort 

1  it  to  th 

when   the   obligatia 

in   of 

the 

discharged,   he    ia 

liable 

fo 

sion.     Oregon  &  Transcontii 

V.  Hilmera,  20  Fed 

.  717. 

New 

Orl 

ton    Exehange,    140    La. 

57 

685. 

db,Google 


§  3913] 


Pbevatb  Cobpobations 


[Ch.56 


is  liable  to  him  for  any  damage  resulting  from  his  ne(^^enee  or 
misconduct  in  this  regard.'"  The  diligence  required  of  him  in  any 
particular  case  depends  upon  the  character  of  the  thing  pledged,  and 
the  means  of  protection  possessed  by  the  pledgee." 


UUnlt^  SUtW.  Wilson  t.  Colo- 
ndo  Uiu.  Co.,  227  Fed.  721;  Bitcbie 

V.  McMuUen,  7B  Fed.  522. 

AibuuM.  Loeb  v.  Oermoa  Nat. 
Bank,  88  Ark.  108,  113  8.  W.  1017. 

OonoKtlcDt.  See  Dualiam  v.  Bo^d, 
64  Conn.  307,  30  Atl.  62. 

Iowa.  Loomu  v.  Beimers,  116 
Iowa  169,  S3  N.  W.  95.  See  also  Iowa 
Nat.  Bank  v.  Cooper,  101  N.  W.  459. 

MLnonrl  National  Ezeh.  Bank  t. 
Kilpatrie,  204  Mo.  110,  120  Am.  St. 
Bop.  689,  102  8.  W.  409. 

N«w  HampaUro.  See  Haskell  v. 
Africa,  68  N.  H.  421,  41  Atl.  73. 

Fomsi^Tanla.  See  f^rat  Nat.  Bank 
of  Beading  r.  Ferguson,  224  Pa.  397, 
7S  Atl.  551. 

"The  appropriatioD  to  himself  or 
the  loss  of  collateral  securities  by  a 
pledgee,  either  intentionally  or  by 
culpable  negligence,  is  both  a  tort 
and  a  breach  of  the  contract  of 
pledge,  and  the  pledgor  may  maintain 
an  independent  action  either  in  toit 
or  upon  the  contract  at  hie  option, 
against  the  pledgee  for  the  valne  of 
the  seearities  of  which  he  is  de- 
prived. ' '  Wilson  T.  Colorado  Min. 
Co.,  227  Fed.  721. 

Where  the  pledgee,  through  fault  of 
his  own,  fails  to  preserve  the  pledge, 
he,  in  eftect,  discharges  the  debt  to 
the  extent  of  the  valae  of  the  stock. 
Bkud  V.  Tilfinghast,  195  Fed.  1. 

The  amount  of  the  loss  will  be 
credited  on  the  note  secured  by  the 
pledge.  National  Exch.  Bank  v.  Kil- 
patrie, 204  Mo.  119,  120  Am.  St.  Bep. 
689,  102  8.  W.  499. 

Where  one  with  whom  stock  is 
pledged  as  secnrity  for  a  note  trans, 
fers  the  note  and  the  stock  to  another 
as  secority,  he  eannot  hold  the  trans. 
feree  liable  for  loea  of  the  security 


resulting  from  a  sale  thereof  by  the 
original  pledgor  on  the  groond  that 
the  transferee  was  negligent  in  failing 
to  have  the  transfer  from  the  origi- 
nal pledgee  recorded,  since  the  dnty 
of  procuring  a  transfer  on  the  books 
Tested  primarily  upon  the  original 
pledgee  if  recording  was  necessary 
to  his  own  protection  or  that  of  his 
transferee.  Loeb  v.  Oerman  Nat. 
Bank,  88  Ark.  108,  113  8.  W.  1017. 

A  pledgee  of  a  contract  for  the  pnr- 
eha«e  of  a  controlling  interest  in  a 
railway  cannot  be  held  liable  as  for  a 
failure  to  conserve  collateral  pledged 
because  he  does  not  enforce  the  eon- 
tract,  where  the  contract  ia  a  mere 
option,  which  the  purchaser  has  a, 
right  to  abandon  at  any  time  on  for- 
feiting what  he  has  paid.  Nor  is  he 
liable  for  depreciation  in  the  value 
of  the  railway  resulting  from  the 
fact  that  the  holder  of  the  option 
abandons  it  and  builds  a  railway  of 
his  own.  Citizens'  Bank  &  Trust  Co- 
V.  Budebeck,  90  Wash.  612,  156  Pae. 
831. 

Where  notes  seeored  by  a  pledge 
of  stock  are  assigned  without  re- 
course, and  without  a  transfer  of  the 
security,  which  remains  in  the  pos- 
session of  the  original  payee  and  is 
afterwards  exchanged  by  him  with 
the  pledgor  for  other  collateral,  the 
fact  that  the  latter  collateral  has 
been  lost  is  no  defense  to  an  action 
by  the  assignee  on  the  note,  since  the 
negligence,  if  any,  in  the  care  of  the 
stock,  was  not  his  negligence.  Has 
kell  T.  Africa,  68  N.  H.  421,  41  Atl. 
73. 

HLoomis  V.  Beimers,  119  Iowa  169, 
93  N.  W.  95. 

Whether  he  has  exercised  doe  dili- 
gence is  a  question  of  law  when  the 
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It  has  been  held  that,  where  the  pled^r  directs  the  pledgee  to  sell 
the  stock  at  a  time  when  it  can  be  sold,  aod  to  apply  the  proceeds  on 
the  debt,  bat  the  pledgee  refuses  to  do  so,  and  the  stock  afterwards 
becomes  worthless,  the  pledgee,  rather  than  the  pledgor,  most  bear 
the  loss." 

A  pledgee  of  stock  is  xmder  no  duty  to  protect  the  same  against 
forfeiture  or  sale  by  the  corporation  for  nonpayment  of  calls  or 
assessments  thereon,"  for,  as  between  him  and  the  pledgor,  the  latter 
is  bound  to  pay  assessments,  in  the  absence  of  an  agreement  to  the 
contrary.  But  he  may  pay  them  in  order  to  protect  and  keep  avail- 
able  his  security,  and  if  he  does  bo  is  entitled  to  a  lien  on  the  stock 
for  the  amount  so  paid."  It  has  been  held  that  a  pledgee  is  not  neg- 
ligent in  failing  to  defend  an  action  of  replevin  brought  by  a  third 
person  to  recover  possession  of  the  pledged  stock,  where  he  <^nsults 
an  attorney  who  advises  him  that  he  could  not  do  so  successfully.** 

"The  fact  that  the  pledgee  of  stock  owns  other  stock  in  the  same 
company,  or  is  a  director  or  officer  therein,  does  not  impose  any 
greater  duty  upon  him,  in  respect  to  the  stock  pledged,  than  if  he 
had  no  relation  to  the  company  at  all."**  And  he  is  not  responsiUe 
to  the  pledgor  for  a  loss  in  the  value  of  the  stock  due  to  his  neg^- 
gence  in  acting  as  a  director  or  to  the  ill-advised  or  negligent  manner 
in  which  he  votes  other  stock  owned  by  him."  Nor,  where  he  acts 
honestly,  is  he  responsible  for  the  destruction  of  the  value  of  the 
entire  stock  of  the  company  as  a  consequence  of  the  action  of  its 
directors  in  changing  the  nature  of  its  business  which  he  was  in  a 
position  to  prevent.*^    But  if  he  uses  his  position  as  director  and  his 


foeta  ara  useertained.  National 
Exeb.  Bank  t.  EUpatric,  201  Mo.  119, 
120  Am.  St.  Bep.  689,  102  8.  W.  499. 

n  NatimiBl  Ezch.  Book  v.  Kilpatrie, 
204  Ma.  119,  120  Am.  8t.  Eep.  6S9, 
102  8.  W.  499. 

M  Thomas  v.  Gilbert,  55  Ore.  14, 
Ann.  Caa.  1912  A  516,  104  Pac.  88B, 
101  Pao.  393;  ScuthweBtern  Baiboad 
Bank  T.  Bouglaa,  2  Speers  (8.  C.) 
329. 

He  ia  not  legallj'  bound  to  pay  an 
aaiaeament,  but  may  auTrender  the 
■toek  to  the  corporation  and  thus  es- 
eapa  li&bility.  Corbin  Banking  Go. 
X.  UltebeU,  141  Ky.  172,  31  L.  B.  A. 
(N.  8.)  446,  132  a  W.  426. 

M8«e  (3914,  infra. 


UcUullen,    79    Fed. 


MLoomis  V.  Beiroers,  119  Iowa  169, 
63  N.  W.  96, 

»  Bitchie 
522. 

See  2Bllerbacb  t.  AUenberg,  99  CaL  ' 
67,  33  Pac.  786,  where  it  was  held 
that  directors  to  whom  stock  wM 
pledged  were  juatifled  in  not  declaring 
a  dividend  out  of  siirplua  aaseta,  and 
could  not  be  compelled  to  account 
to  the  pledgor  for  hil  proportionate 
ah  are  of  such  aeaeta  in  a  auit  to  en- 
join a  forecloanre  of  the  pledge. 

MBitchie  V.  UcMallen,  79  Fed. 
522. 

KThls  ia  particularly  tme  where 
the  action  complained  of  waa  taken 
before   the    making   of    the   pledge. 
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vote  as  a  stockholder  intentionally  to  depreciate  the  value  of  the 
pledged  stock  with  the  dishonest  purpose  of  acquiring  ownership  of 
the  same  at  forced  sale,  this  is  a  direct  injury  to  the  pledgor  for 
which  the  latter  may  hold  him  liable."  Pledgees  of  a  majority  of 
the  stock  are  not  responsible,  as  mortgagees  in  possession  of  the  cor- 
poration, for  the  acts  of  corporate  officers  elected  by  them.** 

Where  the  pledgor  and  the  pledgee  sell  the  stock  to  a  third  person 
at  a  price  to  be  determined  by  an  appraisement  of  the  corporate 
assets,  the  purchaser  agreeing  to  pay  to  the  pledgee  the  amount  of 
his  claim  and  to  the  pledgor  the  excess,  if  any,  a  compromise  by  the 
pledgee  with  the  buyer  of  his  claim  for  less  than  the  full  amount  due 
is  a  conversion  of  the  purchaser's  obligation,  and  the  pledgor  has  the 
election  either  to  sue  the  pledgee  in  damages  for  the  conversion,  or 
the  buyer  for  any  balance  due  over  and  above  the  pledgee's  ■^iMima 
If  the  buyer  takes  an  assignment  of  the  claim,  he  must  give  the 
pledgor  credit  thereon  for  the  face  value  of  the  pledged  stock,  rather 
than  the  amount  paid  in  the  compromise.^ 

§3914.  —Sight  to  incur  eqwiue  to  protect  lien.  The  pledgee  may 
incur  reasonable  expense  necessary  to  maintain  and  keep  the  collat- 
eral available,  and  have  a  lien  on  the  stock  for  the  amount  so  paid.' 
So  he  may  pay  reasonable  assessments  for  the  purpose  of  protecting 
and  keeping  available  his  security,  and  if  he  does  so  is  entitled  to  a 
lien  on  the  stock  for  the  amount  paid.*    And  he  is  also  entitled  to 


Tint  Nat.  Bajik  of  Beading  v.  Fergu- 
son, 224  Pa.  307,  73  Atl.  551. 

>■  Ab  where  Beveral  directors  to 
whom  stock  has  been  pledged  by  the 
aame  pledgor  combine  together  and 
wrongfully  depreciate  its  value,  with 
the  intention  of  buying  it  in  at  lesB 
than  its  actual  value.  Bitebie  v. 
McMQlleo,  79  Fed.  522.  See  also  First 
Nat.  Bank  of  Beading  v.  Ferguson, 
£24  Pa.  397,  73  Atl.  56^, 

A  defense  of  this  character  to  an. 
action  on  notes  secured  by  the  pledge 
must  be  pleaded.  Dunham  v.  Boyd, 
64  Conn.  397,  30  Atl.  62. 

nHiggins  V.  Lansingh,  154  HI.  301, 
40  N.  E.  362. 

1  Kentucky  Title  6av.  Bank  ft 
Trust  Co.  V.  McClarty,  174  Ky.  171, 
191  a  W.  892. 

■  Iowa  Nat  Bank  v.  Cooper  (Iowa), 


101  N.  W.  459;  Wella,  Fargo  Ic  Co. 'a 
ExpreM  V.  Walker,  9  N.  M.  45fl,  54 
Pac.  875;  Work  v.  Tibbits,  87  Hun 
(N.  Y.)  352,  34  N.  Y.  Supp.  308; 
EeynoldB  v.  Cridge,  131  Pa.  St.  189, 
IS  AtL  1010. 

In  a  suit  to  redeem,  the  harden  ia 
on  the  pledgee  to  establish  any  proper 
diabnrsementa  made  on  account  of 
the  atock.  Collins  v.  Denny  Clay  Co., 
41  Wash.  136,  82  Pac.  1012. 

sOallfonila.  Mabb  v.  Stewart,  147 
CaL  413,  81  Pac.  1073. 

GMTgia.  UcCalla  t.  Clark,  55  Oa. 
53. 

Iowa.  Iowa  Nat.  Bank  v.  Coop«r, 
101  N.  W.  459. 

Eantnckr-  Corbin  Banking  Co.  v. 
Mitchell,  141  Ey.  172,  31  L.  E.  A. 
(N.  S.)  446,  132  S.  W.  426. 

New  Uezlco.    Wells,  Faigo  k  Co.  'a 
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liold  the  stock  as  security  for  moDey  advanced  by  him  to  pay  assess- 
meata  at  the  requeet  of  the  pledgor.*  He  is  also  entitled  to  be 
reimbursed  for  expenses  incurred  in  clearing  or  defending  the  pledg- 
or's title.*  But  this  does  not  entitle  him  to  be  reimbursed  for  defend- 
ing an  action  by  a  third  person  to  recover  possession  of  the  stock  in 
■which  the  latter  is  held  to  be  the  owner  of  the  stock,  but  the  pledgee's 
right  to  a  lien  is  upheld  on  the  ground  that  he  took  the  stock  in  good 
faith  from  one  in  possession  thereof  and  who  was  clothed  with  appar- 
ent ownership.' 

§  3915.  —  Ri^t  to  sue  to  preserve  security  or  for  dlamages.  The 
pledgee  has  such  an  interest  as  will  entitle  him  to  sue  in  equity  to 
preserve  the  stock  and  to  protect  his  interests  therein,  to  the  same 
extent,  at  least,  as  the  pledgor  might  do7  And  he  may  sue  in  equity 
to  set  aside  a  sale  of  the  stock  under  a  void  assessment,'  or  to  restrain 
the  enforcement  of  an  illegal  assessment.' 

He  is  also  interested  in  the  preservation  of  the  corporate  property 
and  in  preventing  it  from  passing  out  of  the  hands  of  the  corporation, 
and  has  a  right  to  maintain  suits  for  that  purpose.^'    So,  in  a  proper 

ErpreM  v.  Walker,  9  N.  M.  4S6,  54 
Pac.  875. 

Bat  a  pledgee  ia  not  authorised  to 
psT  an  aBseeament  which  amounts  to 
six.  timea  the  actual  value  of  the 
stock,  and  hence  cannot  have  aaeh 
paTment  made  a  superior  lien  on  the 
atock.  Iowa  Nat,  Bank  v.  Cooper 
tlowa),  101  N.  W.  459. 

iloira  Nat.  Bank  v.  Cooper,  131 
Iowa  55e,  107  N.  W,  625. 

»8ee  Work  v.  Tibbits,  87  Hnn  (N. 
Y.)  352,  34  N.  T.  8npp.  308. 

<  Under  snch  circumstances  the  aC' 
tion  ia  of  no  benefit  to  the  pledgor, 
and  the  defense  cannot  be  regarded 
aa  being  uadertaken  in  bis  behalf. 
Work  V.  Tibbita,  87  Hun  (N.  Y.) 
352,  34  N.  T.  8upp.  308. 

7  Gorman-Wright  Co.  v.  Wright,  134 
Fed.  363;  Piret  Nat-  Bank  v.  Mnlt- 
nomah  State  Bank,  87  Ore.  423,  170 
Fac.  534;  Enterprise  Trading  Co.  v. 
Bank  of  Crowell,  —  Tex.  Civ.  App.  — , 
197  8.  W.  296. 

•  Herbert  Kraft  Co,  Bank  v.  Bank 
0/  Orland,  133  Cal.  64,  65  Pac.  143. 


•  Farmers'  Pawnee  Canal  Co.  v. 
Henderson,  46  Colo,  37,  102  Pac.  1063; 
First  Nat.  Bank  v.  Multnomah  State 
Bank,  87  Ore.  423,"  170  Pae.  S34. 

lOOwrgla.  Andrews  Co,  v.  Nation- 
al Bank  of  Columbus,  129  Ga,  53,  121 
Am.  St.  Sep.  186,  12  Ann.  Cas.  616, 
58  S,  E.  633. 

nUnolS.  Green  v.  Hedenberg,  159 
III.  489,  50  Am.  St.  Eep.  178,  42  N.  B. 
851. 

MlniiMntn.  Baldwin  v.  Canfleld, 
26  Minn.  43,  1  N.  W.  261,  263. 

Hew  York.    See  Campbell  v.  Amer- 
ican  Zylonile  Co,,   122  N.  T.  4: 
L.  B.  A.  590,  £5  N.  E.  853. 

Tnus.  Enterprise  Trading  < 
Bank  of  Crowell,  —  Tex.  Civ, 
—,  167  S.  W.  296, 

WMblngtoiL  Kneeland  Inv, 
Berendea,  81  Ws^h,  372,  142  Pai 
See  also  Spokane  v,  Amsterd 
Tniateea  Kantoor.  22  Waab.  1' 
Pae.  141. 

A  pending  auit  by  the  pledj 
not  abated  by  reason  of  the  fac 
he  foreclose!  the  pledge  and  b 


VIPrlv.  Corp.— 43 
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case,  he  may  maintain  a  suit  for  tlie  appointment  of  a  receiver  for  the 
corporation  and  the  distribution  of  its  assets.*^  He  may  also  sae  in 
equity  to  prevent  a  fraudalent  sale  and  transfer  of  the  assets  of  the 
corporation,  whereby  the  stock  pledged  would  be  rendered  yalueless," 
or  to  remove  a  clond  on  the  title  of  the  corporation  to  real  property,^ 
or  to  cancel  a  mortgage  ^ven  by  the  corporation  upon  all  its  prop- 
erty,** or  for  relief  against  a  misappropriation  of  the  corporate  prop- 
erty by  its  officers.*'  It  has  been  held  in  a  number  of  cases  that  he 
may  maintain  such  sniia  in  his  own  name,  although  a  stockholder 
could  not  do  so,  since  he  is  not  a  stockholder,  and  hence  cannot  exer- 
cise the  control  over  ihe  corporation  which  stockholders  may  exercise, 
or  compel  it  to  act  as  they  may  do.*'  It  has  also  been  held  that  he 
is  not  obliged  to  first  appeal  to  the  corporation  or  its  officers  to  bring 
the  sait.*^    And  in  any  event  he  is  not  bound  to  make  such  a  demand 


the  property  for  the  fall  amotint  of 
the  debt.  KneelaDd  Inv.  Co.  v.  Be- 
rendea,  SI  Wuh.  372,  143  Pae.  869. 

11 A  pledgee  of  the  majoritj  of  the 
stock  may  maintain  a  suit  for  the  ap- 
pointment of  a  receiver  of  the  corpo- 
ration on  the  ground  that  its  prop- 
erty u  being  managed  and  controlled 
by  one  not  a  atockfaolder  in  auch  a  waj 
aa  to  impair  the  v&lue  of  the  stock. 
Chafee  v,  Quidnick  Co.,  'l4  E.  I.  75. 
See  also  Oorman-Wright  Go.  t.  Wright, 
134  Fed.  363. 

IS  Andrews  Ca.  -v.  National  Bank  of 
Colnmbus,  129  Oa.  53,  121  Am.  St. 
Bep.  1S6,  12  Ann.  Cas.  616,  5S  S.  E. 
633. 

He  mar  **ib  ^  equity  to  prevent 
the  corporation  and  those  acting  for 
it  from  removing  its  assets  from  the 
place  of  its  domicile,  and  transmuting 
Its  property  into  the  stock  of  another 
corporation.  Enterprise  Trading  Co. 
V,  Bank  of  Growell,  —  Tex.  Civ.  App. 
— ,  167  8.  W.  296. 

U  Baldwin  v.  Canfield,  26  Uinn.  43, 
1  N.  W.  261,  263. 

llEneeland  Inv.  Co.  v.  Berendee, 
81  Wash.  372,  142  Pae.  869. 

It  is  not  necessary  to  allege  in  SQch 
an  action  that  the  mortgagee  intends 
or  threatens  to  foreclose,  where  the 


mortgage  is  valid  on  its  face  and  proof 
of  extrinsic  circamstaaces  is  required 
to  show  its  invalidity.  Ejieeland  Inv. 
Co.  V.  Berendes,  81  Wash.  372,  142 
Fac.  869. 

It  Green  v.  Hedenberg,  159  HI.  489, 
50  Am.  St.  Bep.  178,  42  N.  E.  851; 
Cream  City  Mirror  Plate  Co.  v. 
Coggeshall,  142  Wis.  651,  135  Am.  St. 
Hep.  1091,  126  N.  W.  44. 

An  aetioD  to  compel  directors  to  re- 
store funds  lost  through  their  mis< 
management  may  properly  be  brought 
in  the  name  of  the  corporation,  rather 
than  in  the  name  of  the  pledgee,  where 
the  control  of  the  corporation  has 
passed  into  friendly  handa.  Cream 
City  Mirror  Plate  Co.  v.  Coggeshall, 
143  Wis.  651,  135  Am.  St.  Bep.  1091, 
126  N.  W,  44. 

ifl  Baldwin  v.  Canfield,  26  Minn.  43, 
1  N.  W.  261,  263;  Enterprise  Trading 
Co,  V.  Bank  of  Crowoll,  —  Tex,  Civ, 
App.  ■— ,  167  8.  W-  296  J  Kneeland  Inv. 
Co.  V.  Berendes,  SI  Wash.  372,  142 
Fac.  S69. 

17  Baldwin  v.  Canfield,  26  Minn.  43, 
1  N.  W.  261,  263;  Enterprise  Trading 
Co,  V.  Bank  of  Crowell,  —  Tex,  Civ, 
App,  — ,  167  &  W.  296;  Kneeland  Inv. 
Co.  V.  Berendes,  81  Wash.  372,  142 
Pac  869. 
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where  it  is  reasonably  certain  that  it  would  not  be  complied  with." 
The  pledgee  is  entitled  to  have  his  security  protected  from  fraudu- 
lent dissipation  by  the  pledgor,  where  the  latter  practically  controls 
the  corporation,  and  this  is  true  even  though  it  does  not  appear  that 
the  debt  will  not  be  paid  at  maturity.^' 

The  pledgee  may  sue  a  third  person  for  conversion  of  the  stock,"* 
and  may  also  maintain  an  action  for  damages  against  any  one  who 
wrraigfolly  destroys  the  subject  of  the  pledge.'^  So  where  a  building 
and  loan  association  cancels  certificates  of  stock  wrongfully  without 
requiring  a  return  of  the  certificates,  a  pledgee  thereof  may  maintain 
action  against  the  association  therefor  although  he  has  not  secured 
the  title  to  the  stock  by  legal  process.**  If  he  is  liable  to  account  to 
the  pledgor  for  the  value  of  the  property  destroyed,  he  may  recover 
its  full  value,  and  if  not  so  liable,  he  may  recover  the  actual  damages 
suffered  by  him  up  to  the  value  of  the  chattel  destroyed.** 

§3916.  — Right  to  pnrohaae  at  sale  nudn:  panunonnt  lien.  There 
is  a  real  or  apparent  conflict  in  the  authorities  as  to  the  right  of  the 
pledgee  of  stock  or  other  property  to  purchase  the  same  at  a  sale  made 
under  a  paramount  lien.**  In  any  event,  if  he  does  so  purchase  at  a 
sale  made  at  pablic  auction,  after  notice,  the  sale  is  at  most  merely 
voidable  and  not  void.  It  may  be  ratified  by  the  pledgor,  and  such 
ratification  may  be  implied  from  circumstances,  as  where  the  sale  is 
made  with  his  consent  or  acquiescence ;  or  where,  with  full  knowledge 


It  Green  v.  Hedenberg,  169  III.  489, 
50  Am.  St.  Bep.  17S,  42  N.  E.  8S1; 
RneeUnd  Inv.  Co.  v.  Berendea,  81 
Wash.  372,  142  Pac.  669. 

M  Cream  City  Uirror  Plate  Co.  v. 
Co^eehall,  142  Wis.  651,  135  Am.  St. 
Bep.  1091,  126  N.  W.  44. 

M  Florida  Nat.  Bank  of  Gainesville, 
Florida  V.  Herchants'  i  Fajmera' 
Bank  of  Claxtou,  Georgia,  227  Fed. 
714. 

If  he  anee  for  a  convenloii  of  a  part 
only  of  the  pledged  stock,  he  must  set 
out  the  amonnt  of  the  debt  secured  by 
the  pledge,  since  otherwiae  it  will  not 
appear  whether  he  was  damaged  or  in 
what  amount.  Florida  Nat.  Bank  of 
Oaiaesville,  Florida  v.  Merchants'  ft 
Farmers'  Bank  of  Clazton,  Georgia, 
227  Fed.  7J4. 

1  Brown  v.  Union  Savings  *  Loan 


Ajis'n,  2S  Wash.  657,  69  Fae.  383. 

■t  AUmoD  V.  Salem  Building  &  Loan 
Ass'n,  275  111.  336,  1J4  N.  E.  170; 
Brown  v.  Union  Savings  ft  Loan  Ass  *□, 
28  Wash.  657,  69  Pac.  383. 

A  notice  of  the  pledge  is  not  neces- 
sary to  protect  the  corporation  under 
Bach  circumstances,  Hinee  it  need  not 
pay  off  or  cancel  the  stock  without  a 
return  of  the  certificate.  AUmon  v. 
Salem  Building  ft  Loan  Ass'n,  275  Xll. 
336,  114  N.  E.  170;  Brow 
Savings  ft  Loan  Ass'n,  28 
69  Pac.  383. 

tt  Brown  v.  Union  Bavii 
Ass'n,  28  Wash.  657,  69  Pi 

■•Bee  Thomas  v.  Gilbert, 
Ann.  Cas.  1912  A  S16,  10 
101  Pac.  393. 

See  generally  standard 
pledges. 
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of  the  circumstances,  he  accepts  the  proceeds  thereof  as  a  credit  on 
the  indebtedness;"  "or  where  the  conditions  of  the  pledge  or  the  in- 
crease in  value  of  the  pledged  property  have  so  changed  as  to  render 
it  inequitable  or  unjust  for  the  pledgor  to  be  permitted  to  disaSirm 
it  "M  "ind  an  unreasonable  delay  after  notice  of  sale  in  redeeming 
the  pledged  property  will  be  r^arded  as  an  affirmance  thereof.  What 
constitutes  such  a  delay  will,  of  course,  depend  upon  the  circumstances 
of  each  case. "  " 

§  3917.  —  Effect  of  death  of  pledgor.  The  pledgee 's  lien  and  right 
to  the  possession  of  the  pledged  stock  are  in  no  way  affected  by  the 
death  of  the  pledgor,"  and  the  pledged  stock  constitutes  no  part  of 
the  pledgor's  estate  until  the  debt  secured  by  the  plei^e  is  paid."  So 
long  as  his  claim  remains  unsatisfied  the  pledgee  is  entitled  to  hold  it 
as  against  the  executor  or  administrator  of  the  pledgor,  and  to  receive 
and  enforce  dividends  and  other  benefits  attached  thereto,**  and  his 
rights  in  this  regard  are  superior  to  the  claim  of  the  surviving  widow 
for  a  year's  allowance  and  in  lieu  of  homestead  as  well  as  the  expenses 
of  the  pledgor's  last  illness*^ 


§3918.  — Title  en:  lien  of  pledgee  as  agaiuBt  third  persons — ^Ingen* 
end.  As  was  shown  in  a  former  section,  in  dealing  with  transfers 
generally,  certificates  of  stock  are  not  negotiable  instruments,  and,  in 
the  absence  of  elements  of  estoppel,  a  bona  fide  pledgee  of  a  certificate 
from  one  who  has  no  title  or  authority  to  pledge  the  same  acquires 
no  title  or  lien  as  against  the  true  owner."    The  pledgor  may  follow 


■S  Thomas  v.  Gilbert,  55  Ore.  14, 
Add.  Cob.  1912  A  516,  104  Pac  888, 
101  Fac.  393. 

M  As  where  bank  stock,  which  was 
practically  worthless  wheo  it  was  sold 
for  aonpayinent  ot  aeseesments,  has 
greatly  iDcreseed  in  value.  Thomas  v. 
Gilbert,  S5  Ore.  14,  Add.  Cas.  1912  A 
516,  104  Pac.  888,  101  Pac.  393. 

n  Thomas  v.  Qilbert,  55  Ore.  14, 
Adu.  Cas.  1912  A  516,  104  Pa«.  888, 
101  Pac.  393. 

A  delay  of  five  years  before  any 
attempt  is  made  to  repudiate  the  pur. 
chase  of  stcrck  by  a  pledgee  at  a  sole 
for  Bonpaymeat  of  aosessmeDts  has 
been  held  to  be  unreasonable.  Thomas 
T.  Qilbert,  55  Ore.  14,  Ann.  Cas.  1912  A 


516,  104  Pac.  888,  101  Pac.  393. 

SlBell  V.  Mills,  123  Fed.  24';  Clarke 
V.  First  State  Bank  of  Dallas,  —  Tei. 
Civ.  App.  — ,  150  a  W.  203. 

See  also  S  3S32,  infra. 

MBell  v.  Mills,  123  Fed.  24;  Clarke 
V,  First  State  Bank  of  Dallas,  —  Tei. 
Civ.  App.  — ,  150  8.  W.  203. 

SOBell  T.  Mills,  123  Fed.  24;  Sav- 
ings Union  Bank  &  Trust  Co.  v.  Crow- 
ley, —  Cal,  — ,  169  Pac.  67;  Fulton  v. 
National  Bank  of  Denison,  26  Tex. 
Civ.  App.  115,  62  8.  W.  84. 

ai  aarke  v.  First  State  Bank  of  Dal- 
las, —  Tei,  Civ.  App.  — ,  ISO  S.  W. 
203. 

81  See  S  3834,  supra. 
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the  stock  into  the  hands  of  one  to  whom  the  pledg:ee  has  vrongfully 
sold  or  repledged  it,**  provided  he  can  trace  and  identify  it,*^  and 
provided  he  has  not  estopped  himself  from  denying  the  latter's  right 
by  elotliing  his  pledgee  with  the  apparent  title  to  the  stock.**  And  he 
does  not  waive  his  right  to  do  so  by  presenting  his  claim  to  the  trustee 
in  bankruptcy  of  the  pledgee.**  Bat  by  reason  o£  the  equitable  doc- 
trine of  estoppel,  a  bona  fide  pledgee  of  a  certificate  of  stock  from  one 
whom  the  true  owner  tias  clothed  with  the  apparent  title,  or  with  ap- 
parent authority  to  pledge  the  same,  acquires  a  title  or  lien  as  against 
the  true  owner.*^  And  a  bona  fide  pledgee  takes  free  from  any  latent 
or  secret  equities  or  liens  in  favor  either  of  the  corporation  or  of  third 
persons,  if  he  has  no  notice  thereof,  but  not  otherwise."  He  also 
takes  it  free  of  liens  or  claims  that  may  subsequently  arise  in  favor 
of  the  corporation  if  it  has  notice  of  the  pledge,  although  no  demand 
for  a  transfer  of  the  stock  to. the  pledgee  on  the  corporate  books  has 
been  made."  And  his  rights  are  superior  to  those  of  a  subsequent 
purchaser  with  notice  of  the  pledge."  But  he  takes  subject  to  existing 
statutory  liens,  of  which  he  is  bound  to  take  notice." 

Where  a  corporation  or  an  officer  for  whose  act  it  is  responsible 
issues  a  certificate  of  stock  which  is  valid  on  its  face,  it  will  be  liable 
thereon  to  a  bona  fide  pledgee,  by  reason  of  estoppel,  although  the 
certificate  may  have  been  illegally  or  fraudulently  issued,  and  may  in 
fact  be  fictitious.*" 

Where  it  appears  that  stock  is  held  by  a  person  as  trustee,  either 
from  the  certificate  of  stock,  or  from  the  books  of  the  corporation, 
where  the  stock  is  transferable  only  on  the  books,  pledgees  of  the  stock 
are  chargeable  with  notice  of  the  trust,  and  that  the  holder  probably 
has  no  authority  to  pledge  the  stock,  and  if  a  loan  is  made  and  a  pledge 
of  the  stock  taken  without  inquiry,  the  pledgee  acts  at  his  peril.**   But 

U  Bee  E  3834,  wn-pt&.  the  pnrehaeie  ia  mode,  acquired  by  such 

HSee  fi  3941,  infra.  agent  in  the  course  of  his  employment. 

1>  See   S  3S53,  supra.  Schwind  v.  Bojce,  94  Hd.  510,  51  Ail. 

MH(nild   V.   Importera'  &  Tradsrs'  45. 

Nat.  Bank,  72  N.  Y.  App.  Div.  30,  76  Where  tbe  transfer  is  entered  a 

N.  T.  Supp.  148.  corporate  booka,  Bulueqnent  pui 

ST  See  I  3S53,  anpra.  era  from  the  pledgor  are  charged 

**  See  I  3854,  aupra.  notice  of  the  pledge,  and  of  a 

M  See  S  3608  and  1  3814,  supra.  closure  and  sale  thereunder.     BU 

4*Bchwind  V.  Boyce,  94  Md.  510,  51  sen  v.  Longmont  Supply  Ditch  C 

Atl.  4S;  New  Jeraey  Trust  &  Safe  Do-  Colo.  App.  483,  76  Pac.  546. 

posit   Co.   V.   Bodine    (N.  J.   Ch.},   60  *l  See  S  3600,  supra. 

Atl.  387.  *■  See  i  3497,  supra. 

Tbe  purchaser  is  charged  with  the  *■  See  1 3837,  snpra. 

knowledge  of  bis  agent  through  whom 
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a  pledgee  of  stock  from  one  who  has  the  apparent  absolute  title  does 
not  take  subject  to  a  tmst  of  which  he  has  neither  actual  nor  can- 
stmctive  notice.**  A  guardian  has  no  authority  to  pledge  certificates 
of  stock  standing  in  the  name  of  his  ward,  or  in  his  own  name  as  guar- 
dian, and  pledgees  who  take  with  notice  of  the  character  in  which 
he  holds  are  not  protected,** 

Unlike  other  trustees,  an  ezeeator  has  the  power,  not  only  to  sell, 
but  also  to  pledge  shares  belonging  to  the  estate  for  the  purposes  of 
the  estate,  and  a  bona  fide  pledgee  from  an  executor  will  be  protected, 
therefore,  although  the  pledge  may  in  fact  have  been  a  breach  of 
tmBt.*"  This  does  not  apply,  however,  where  the  executor  pledges  the 
stock  for  his  own  purposes,  and  the  breach  of  trust  is  known  to  the 
pledgee,  or  the  circumstances  are  such  as  to  put  him  on  inquiry  which 
would  result  in  such  knowledge.*'  All  persons  who  take  stock  from 
an  executor,  knowing  that  he  holds  it  as  such,  are  chargeable  with 
notice  of  the  contents  of  the  will.** 

An  agent  or  trustee  with  authority  merely  to  sell  stock  has  no 
authority  to  pledge  it,  and  if  he  does  so,  the  pledgee,  unless.tfaere  is 
some  element  of  estoppel,  acquires  no  title  or  lien  as  against  the  prin- 
cipal or  cestui  que  trust.** 

The  advances  must  have  been  made  on  the  faith  of  the  security  to 
give  the  pledgee  any  rights  as  against  the  true  owner,**  By.  the 
weight  of  authority,  a  pledgee  of  shares  does  not  occupy  the  position 
of  a  bona  fide  purchaser  for  value,  where  he  takes  the  same  merely  as 
security  for  a  pre-existing  debt,  not  contracted  on  the  faith  of  the 
security,  and  neither  surrenders  any  right  nor  gives  any  new  con- 
sideration.'^ But  the  contrary  is  true  where  there  is  a  new  considera- 
tion for  the  pledge,  as  where  an  extension  of  time  is  granted  and  a  new 

«Boe  13837,  anpra.  MiMonrt.      Darling    v.    Potts,    118 

4C  See  1 3842,  snpra.  Mo.   50«,   24    8.   W.    461;   Wateon   t. 

4«  See  I  3840,  BBpF*.  Woody  Printing  Co.,  56  Mo.  App,  145. 

w  See  I  3840,  Bupra.  Oblo.     Cleveland  v.  State  Bank  of 

41  See  I  3340,  snpra.  Ohio,   16   Ohio  St.   236,   88   Am.   Dec 

w  See  13836,  Bupra.  44S. 

USee  Bamea  t.  Bavia,  113  ICnn.  Oklahoma.      State    Nat.    Bank    v. 

132,  128  N.  W.  1118.  BcalBH,  159  Pae.  926, 

BlAlAlHUUk      Bank    of    Tupelo    v.  Pennaylvanla.     Crawford  v.  Dollar 

Thompson,  186  Ala.  600,  65  So.  147,  Sbt.  Fond  Sc  Trnat  Co.,  236  Pa.  206, 

Kentockr-     Schuster    v.   .Tones,   22  84    Atl.    604;    King   v.   Mellon    Nat 

Ky.  L.  Bep.  668,  58  S.  W.  S95.  Bank  of  Pittsburg,  227  Pa.  22,  75  Atl. 

W1''hfgl>ll       Bronson    Elec.    Co.    v.  832;  Eiaterbock's  Appeal,  127  Pa.  St. 

Rheubottom,  122  Mich.  60S,  81  N.  W,  601,  14  Am.  St.  Bep.  868,  18  AtL  381. 

563.    S«e  alBO  Jnst  v.  State  Sav.  Bank,  See  also  1 3783,  supra. 
132  Mich.  600,  94  N.  W.  200. 
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note  is  taken  by  the  creditor  in  consideration  of  the  pledge,"  or 
where  the  pledgee  surrenders  existing  securities,"  or  where  the  ple4^ 
covers  fntore  indebtedness  and  the  pledgee  subsequentlj  extends 
farther  credit  on  the  strength  of  the  collateral.**  Some  coorts,  how- 
ever, hold  that  one  who  takes  a  pledge  of  stock  to  secure  a  pre-existing 
debt  is  a  bona  fide  porchaaer  for  value."  And  it  has  also  been  held 
that  a  pledgee  is  a  bona  fide  pnrcbaser  for  valae,  tliongh  the  consid- 
eration of  the  note  secured  by  the  pledge  is,  in  part,  a  payment  of  a 
pre-existing  debt."  The  trustee  in  bankruptcy  of  the  pledgor  is  not 
a  bona  fide  purchaser  for  value,  but  takes  the  bankrupt's  property  in 
the  same  condition  and  subject  to  the  same  conditions  as  the  bankrupt 
himself  held  it  " 

§3919. MnmbaJiTig  BeoniitleB.    If  a  broker  pledges  stock  of 

his  own  and  that  of  his  customers,  which  he  has  a  right  to  repledge, 
to  secure  his  own  debt,  the  relatiQu  of  principal  and  snrety  arises,  the 
broker  being  the  principal  and  the  customers  his  sureties,  at  least  to 
the  extent  to  which  the  stock  of  each  of  them  exceeds  in  value  the 
amount  of  the  broker's  lien  upon  it.  The  stock  belonging  to  the 
broker  personally  should  be  first  applied  to  the  payment  of  his  indebt- 
edness, under  such  circumstances,  and  the  stock  belonging  to  his  cus- 

UJoBt    V.    state    Sav.    Bank,    132  eral  was  not  the  sole  seenrity  for  the 

Uieb.  600,  94  N.  W.  200;   Wataon  v.  eubsequent    advancea.      Bank    of   Ta- 

Woodj  Frintin^  Co.,  66  Mo.  App.  115;  pelo   v.   ThompBon,    186   Ala.   SOO,   65 

Jobnaon  v.  Firat  Nat.  Bank  of  Frank-  So.  117. 

Hn,  132  N.  T.  App.  Di».  621,  117  N.  T.  »  Martin  v.  Bankers'  Trnat  Co.,  18 

Snpp.  3»,  aff 'd  200  N.  T.  693,  94  N.  B.  Ariz.  55,  156  Pao.  87. 

109G;    American   Nat.   Bank   v.   Dew,  This  is  tbe  rule  in  Blinoia  and  In 

—  N.  C.  — ,  94  a  E.  708.  the    federal    courti.      National    City 

There  is  no  new  c<maideration  for  Bank  of  Chicago  t.  Wagner,  216  Fed. 

the  pledge  of  itock  to  aeenre  a  nota  473. 

pajable  on  demand  for  a  pre-eziating  A  pledgee  who  takea  the  atoek  M 
debt,  olthongh  the  payee  agrees  by  eeenrity  for  a  note  given  for  the  ean- 
porol  to  forbear  bringing  snit  for  a  eellation  of  a  pre-existing  indebted- 
time  in  eoniideratioQ  of  its  receipt,  neBs  is,  prima  faoie  at  laaat,  a.  pledgee 
dnee  the  parol  agreement  eould  not  for  value.  Fowles  v.  National  Bank 
be  shtrwn  as  a  defense  to  an  immedi-  of  California,  167  Cal.  6S3,  140  Pac. 
ate  <nit  on  the  note.     Brouson  Elee.  271. 

Cok  V.  Bhenbottom,  128  Hich.  608,  81  HQnrley  v.  Beed  190  Uaee.  509,  77 

N.  W.  66S.  N.  E.  618. 

U  Crawford  v.  Dollar  8av.  Fond  ft  BT  First  Nat.  Bank  of  Waterloo  y. 

Tnut  Co.,  236  Pa.  206,  84  Ati.  694;  Baeon,  113  N.  Y.  App.  Div.  612,  98 

King  V.  Melloi  Nat.   Bank  of  Pittt-  N.  T.  Supp.  717,  aff'd  198  N.  T.  633, 

bnrg,  227  Fa.  22,  75  AU.  832.  82  N.  E.  1126,  216  U.  B.  134,  S4  L. 

M  Thiji  ia  true  although  such  collat-  Ed.  418. 
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tomers  should  then  eontribute  pro  rata  to  the  payment  of  the  balance. 
If  this  is  not  done,  but  a  part  of  the  property  is  sold  for  an  amount 
sufficient  to  satisfy  the  broker's  debt,  which  is  ^eatcr  than  the  aggre- 
gate amount  of  the  indebtedness  due  him  from  all  of  the  customers 
whose  stock  is  repledged,  and  ezeeedt  that  aggregate  indebtedness  l:^ 
more  than  the  total  value  of  the  broker's  own  property  included  in 
the  pledge,  the  costomers  are  entitled  to  the  portion  of  the  pledge 
remaining  unsold  and  to  the  surplus  proceeds  of  that  sold  as  against 
the  general  creditors  and  the  trustee  in  bankruptcy  of  the  broker,  and 
to  this  end  are  entitled  to  be  subrogated  to  the  rights  of  the  second 
pledgee."  It  has  been  held  that  in  such  case  it  is  not  necessary  for 
the  customers  whose  stocks  have  been  sold  to  be  able  to  trace  their 
holdings  into  the  cash  surplus  realized  by  the  second  pledgee  in  order 
to  recover  such  surplus,  since  they  have  merely  contract  rights,  and 
not  the  rights  of  beneficiaries  under  a  trust"  The  burden  incident 
to  the  discbarge  of  any  sub-pledge  made  with  the  authority  of  the 
original  pledgors  must  be  averaged  among  all  the  6to<^  and  securities 
held  in  such  pledge.^  If  a  person  pledges  stock  of  his  own  and  stock 
belonging  to  another  which  he  has  no  nght  to  pledge,  the  latter,  after 
notifying  the  ple^ee  of  his  rights,  is  entitled  to  have  the  stock  of  tiie 
pledgor  first  applied  to  the  indebtedness.'^    And  similarly,  if  a  brt^er 

••United  Nmt.  Bank  v.  Tappan,  33  209,  44  N.  E.  770;  Smith  v.  BftTin,  141 

B.  L  I,  76  Atl.  946.  N.  T.  315,'  36  N.  E.  338. 

H  United  Nat.  Bank  v.  Tnppan,  33  The    owner    of    the    stock    pledged 

B.  I.  1,  79  Atl.  946.  without  authority  stands  as  a  umple 

M  Skiff  T.  Stoddard,  03  Conn.  198,  gatetj  for  the  paTinent  of  the  loan  to 

21  L.  B.  A.  103,  28  Atl.  104,  26  AtL  the  pledgee.    Smith  t.  Savin,  141  N. 

874.  Y.  315,  30  N.  E.  338. 

Where  stock  is  loaned  by  its  owner  Defendant  purchased  certain  stock 

to  brokers  to  be  used  by  them  in  their  •  on  the  strength  of  information  for- 

buHinws,  and  is  pledged  by  them  with  niihed  him  by  the  plaintiff,  and  agreed 

other   Block'  as    aecnrity   for   a   loan,  to  carry  a  part  of  it  for  the  plaintiff, 

which  la  Batiafied  by  the  sale  of  part  It  was  agreed   that  the  stock  shonld 

of   the   other   collateral,   and   is   then  all  be  transferred  in  the  defendant'* 

returned  by  the  pledgee  to  the  trustee  name  and  that  the  money  to  pay  for 

in  bankruptcy  of  the  brokers,  it  must  the   plaintiff's   shares   should  be  bor- 

contribute   with   the   other   securities,  rowed  by  the  defendant  and  that  said 

sold  and  unsold,  to  the  payment  of  the  shaies  and  other  collateral  belonging 

debt    for    which    it    was    rightfully  to  the  defendant  should  be  pledged  as 

pledged,  but  only  on  the  basis  of  its  security  for  the  loan,  which  was  dono. 

Tslne  at  the  time  of  the  adjudication  Later  defendant  took  np  the  note  for 

in  bankruptcy.    In  re  T.  A.  Hclntyre  the    inoney    so    borrowed    and    notes 

&  Co.,  181  Fed.  995.     See  also  In  re  given  for  money  borrowed  to  pay  for 

Stringer,  230  Fed.  177.  his  own  shares,  and  gave  a  new  nota 

81  Le  Maichant  v.  Uoore,  150  N.  "S.  lot  the  whole  secured  by  »  pledga  of 
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pledges  stock  ol  his  own,  stock  of  customers  wliicli  he  lias  a  right  to 
repledge,  and  stock  of  a  customer  which  he  has  no  right  to  repledge, 
the  owner  of  the  latter  may  compel  the  second  pledgee  to  first  resort 
to  the  property  of  the  broker  and  that  of  the  other  cnstomers.** 

§S920.  BdatiTe  rigbti  trf  pledgor  and  pledgee  as  Btookholderfl. 

Until  the  stock  is  transferred  to  the  pledgee  on  the  corporate  hooks, 
he  does  not  become  a  stockholder,**  and  hence  is  not  entitled  to  notice 
of  corporate  meetings  which  the  statute  reqnires  to  be  given  to  stock- 
btdders.**  In  the  absence  of  statutory  provision  or  agreement  to  the 
contrary,  a  pledgee  of  stock  is  entitled  to  vote  the  same  at  corporate 
meetings,  if  he  appears  as  the  holder  of  the  stock  on  the  books  of  the 
corporation,  while  the  pledgor  is  entitled  to  vote  the  stock  if  it  con- 
tinues to  be  r^Btered  in  his  name."  As  between  the  pledgor  and 
pledgee,  the  pledgor  has  the  privilege  of  subscribing  for  or  purchas- 
ing the  new  stock  upon  an  increase  of  the  capital  stock  of  the  corpora- 
tion." 

In  the  absence  of  a  provision  in  the  contract  to  the  contrary,  the 
pledgee  has  a  right  to  receive  dividends  declared  on  the  pledged'  stock, 
althoogh  he  must  account  therefor  to  the  pledgor."    But  the  corpora- 


all  of  the  stock.  The  pledgee  did  not  aaeignee,  the  owneT  ts  eDtitled  tv  re- 
know  of  the  plaintiff's  interest.  The  cover  such  balance  from  the  pledgee, 
plaintiff  tendered   the  amount  of  the      Le  Uarchant  v,  Uoore,  ISO  N.  T.  300, 


loan  made  to  pnrebase  hie  share 
defendant  at  its  matorit]',  but  de- 
fendant refused  it  on  the  ground  that 
the  loan  bad  been  renewed,  and  the 
plaintiff  thereupon  made  a  tender  to 
the  pledgee,  which  waa  also  refused. 
In  the  meantime  the  stock  had  greatlj' 
increased  in  vahie.  In  «  suit  by  the 
plaintiff  to  redeem  it  was  held  that  if 
the  renewal  note  was  not  paid  at  ma- 
turity, the  pledgee  would  be  required 
to  resort  first  to  the  stock  belonging 
to  the  defendant  before  selling  that 
belonging  to  the  plaintiff.  Clayton  v. 
Smith,  —  Md.  — ,  102  Atl.  92S. 

Where  the  owner  notifies  the 
pledgee  of  his  title,  aod  the  latter, 
after  the  pledgor  hw  made  an  ht- 
ugnment  far  the  benefit  of  creditors, 
sells  the  stock,  and,  after  applying  the 
proceeds  to  his  claim  against  the 
pledgor,  turns  over  the  balance  to  the 

6667 


44  N.  B.  770. 

<t  Skiff  V.  Stoddard,  63  Conn.-  lOS, 
21  L.  B.  A.  102,  2S  Atl.  104,  S6  Ati. 


874. 

«  Osborne  t.  Detroit  Eraut  Co.,  193 
Hl«h.  664,  160  N.  W.  442;  Cleveland 
City  By.  Co.  v.  First  Nat.  Bank,  68 
Ohio  St.  582,  87  N.  E.  1075. 

An  unregistered  pledge  does  not  ef- 
fect a  novation  of  membership,  nor 
place  the  pledgee  in  privity  with  the 
other  shareholders.  Elyea  v.  Lehigh 
Bait  Min.  Co.,  169  N.  Y.  29,  6J  N.  B. 
992,  aff'g  43  N.  T.  App.  Div.  231,  60 
N.  T.  8upp.  1050. 

MSee  II637,  snpra. 

W  See  g  1604,  aupra. 

M  Miller  V.  Ulinoia  Cent.  R.  Co.,  24 
Barb.  (N.  T.)  312.  See  also  113462, 
.1463,  supra. 

«See  £3704,  snpra. 
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tion  is  not  liable  for  paying  them  to  the  pledgw,  where  the  stock 
stands  in  the  tatter's  name  on  the  corporate  books,  onless  H  has  notiee 
of  the  pledge." 

Where  the  pledgor  has  a  statutory  ri^t  to  vote  the  stock,  he  has 
a  right  as  a  stockholder  to  inspect  the  books  of  the  corporation,  even 
though  the  stock  has  been  transferred  to  the  ple^ee  on  the  books,  at 
least  where  the  officer  of  whom  the  inspection  is  demanded  has  knowl- 
edge or  notice  of  the  nature  of  the  transaction  as  between  the  pledgor 
and  the  pledgee.**  The  pledgee  has  no  right  to  such  inspection  where 
the  statute  makes  the  pledgor  the  owner  of  the  stock  since  under  sneb 
circumstances  he  is  not  a  stockholder  in  any  proper  sense  of  the 
term,™  Bat  it  has  been  held  in  Wisconsin  that  where  an  insolvent 
trust  company  is  in  the  hands  of  the  commissioner  of  banking  for  the 
purpose  of  liquidation,  it  is  proper  for  the  court  to  permit  an  exami- 
nation of  its  books,  business  documents,  accounts  and  securities  by  a 
pledgee  of  shares  of  its  stock,  although  the  same  have  not  been  trans- 
ferred to  him  on  the  books.^ 

§  3921.  Liability  of  pledgee  a*  rtot^holdier.  Unless  there  is  some 
statutory  provision  to  the  contrary,  a  pledgee  of  shares,  if  he  appears 
on  the  books  of  the  corporation  as  owner,  is  liable  to  the  corporation 
or  to  creditors,  as  the  case  may  be,  for  a  balance  due  on  the  stock," 
unless  the  stock  was  issued  as  full  paid,  and  he  is  in  the  position  of  a 
bona  fide  purchaser.^  He  is  also  liable,  in  the  absence  of  statutory 
provision  to  the  contrary,  under  a  statute  imposing  upon  stockholders 
an  tuJditional  liability  to  creditors  of  the  corporation.'*  As  between 
the  pledgor  and  the  pledgee,  the  pledgee  is  not  personally  liable  for 
assessments  on  the  pledged  stock.'''     But  be  may  pay  reasonaUe 

usee  {3704,  flapra.  1043,  aff'd  44  N.  T.  App.  TAv.  BSS,  60 

WThii  iB  true  where  the  itatnte  re-  N.  T.  Sapp.  113S. 
qnires  ti  pledgee,  wbo  has  h&d  the  stock  11  In  re   GitizenB*  Savingii  ft  Tnut 

recorded  in  hia  own  name,  to  give  the  Co.,  1S6  Wis.  277,  14S  N.  W.  648.    8m 

pledgor  a  proxy  to  vote  it,  and  where  also  i  2S33,  mprB. 
the  corporation  ia  itself  the  pledgee,         nsee    j  3814,    snpra,    and    1411!, 

and  hence  knows  that  the  trs.nsferrer  infra. 
19  atill  vested  with  the  general  own-  78  See  |  3fll8,  nipra. 

crship   and   right   of  property   in   the  ''See  S  4193,  infra, 

atock."    Booth   V.   Conaolidated   Fruit  "  Oallfornla.    Mabb  v.  Stewart,  14T 

Jar  Co.,  62   N.   T.  Misc.   252,  114  N.  Cal.  413,  81  Pac.  1073. 
T.  Supp.  1000.  low*.    Tieraey  v.  Ledden,  143  Iow» 

See  also  S  2833,  sapra.  28B,  21  Ann.  Caa.  105,  121  N.  W.  1060; 

TO  Id  re  First  Nat.  Bank  of  Brook-  Towa  Nat.  Bank  v.  Cooper,  101  N.  W. 

Ijn,  28  N.  T.  Misc.  662,  59  N.  T.  Supp.  450. 
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assessment  and   bold  the  stock  as  sectirit7   for  Hie   amount  so 
paid." 

S  3822.  Bighta  and  remedies  on  drfault — ^In  (reneraL  On  default 
in  payment  of  the  debt  for  which  the  stock  has  been  pledged  as  col- 
lateral security,  the  pledgee  has  a  choice  of  remedies.  He  may  enforce 
the  pledge  by  a  sale  of  the  stock  without  aoy  judicial  proceedings 
whaterer,  whether  such  a  sale  is  expressly  authorized  by  the  contract 
of  pledge  or  not"  Or,  instead  of  doing  so,  he  may  file  a  bill  in  equity 
to  foreclose  and  sell  the  stock.'"  Or  he  may  proceed  against  the 
pledgee  personally  on  the  debt  without  regard  to  the  security.^  But 
since  his  remedies  by  a  suit  to  foreclose  or  a  sale  without  judicial 
proceedings  are  adequate,  it  has  been  held  that  he  cannot  maintain 
a  snit  to  compel  the  corporation  to  transfer  the  stock  to  him  on  the 
books  and  to  issue  a  new  certificate  to  him,  and  to  enjoin  it  from 
paying  dividends  to  the  pledgor." 

Where  stock  is  pledged  to  secure  performance  of  an  agreement  by 
the  pledgor  to  resell  at  a  profit  other  stock  previously  sold  by  him  to 
the  pledgee,  the  latter  ciumot  have  the  pledge  foreclosed  and  at  the 
same  time  keep  the  stock  which  the  pledgor  agreed  to  resell." 

If  the  pledgee  holds  more  than  one  security  for  the  same  debt,  he 
may  proceed  against  either  or  all  of  them.** 

§  3833.  —  Pledgee  not  boand  to  f<»recloae.  The  pledgee  ia  not 
bound  to  sell  the  stock  immediately  on  default  by  the  pledgor,  unless 
required  by  the  contract.  The  pledgor  cannot  compel  him  to  sell, 
either  by  notice  or  request  to  do  so,  or  by  suit,  nor,  because  of  failure 
to  sell,  can  he  be  held  liable  for  any  depreciation  in  the  value  of  the 

Kmtnckr.      Corbin   B&nking  Co.  v.  liabUity    to   aMesBment   until   sold   to 

Mitchell,   141   Kj.   172,   31    L.   B.   A.  others.     Farmers'   Pawnee   Canal   Co. 

(N.  8.)  440,  132  S.  W.  429.  v.   HandsTHon,   46   Colo.   37,   102   Pae. 

Ongon.  .Thonuu  v.  Gilbert,  55  Ore.  1063. 

14,  Ann.  Caa,  IS12  A  S16, 104  Pae.  888,  n  Bee  )  3914,  suprft. 

103  Pae.  393.  "See  f  3925,  infra. 

SoiBtli  OuMiJUk    Soatbweateni  Bail-  nSee  i  3931,  infra, 

road  Ban^  v.  Donglas,  8  Speera  320.  nBee  1 3935,  infra. 

Inaa     First  State  Bank  of  Mont-  H  American  Bonding  &  Trust  Co.  t. 

gomer^  v.  Firat  Nat.  Bank  of  Kava-  Pacific   Brewing  &    Malting   Co.,   34 

Mta,  —  Tei,  Civ.  App,  — ,  145  8.  W.  Wash,  10,  74  Pae.  826, 

691.  n  Jones  v.  Dimmick,  17S  Ala.  296, 

A  pledgee  is  not  a  porchaser  within  SO  Bo.  623. 

the  meaning  of  an  agreement  between  UWeiscopt  v.  Newman,  24  Kj.  h. 

tho   corporation   and   the   pledgor   ex-  "Rep.  36,  6S  S.  W.  808. 
empting  the  atoek  of  the  former  from 
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stock  since  accmal  of  his  right  to  sell."  Of  course  the  contract  between 
the  parties  may  expressly  make  it  incumbent  upon  the  pledgee  to 
sell,  but  he  is  not  bound  to  sell  merely  because  the  contract  expressly 
authorizes  him  to  do  so,**  or  because  it  dispenses  with  notice  to  redeem 
before  sale.** 


§3924.  — Forfeiture.  The  pledgee  does  not  acquire  an  absolute 
title  to  the  stock  by  failure  of  the  pledgor  to  pay  the  debtor  redeem 
the  property  at  the  time  limited,*"  even  though  he  has  a  power  of 


•lUnlt«d  StatM.  Simonton  t.  8ib- 
ler,  122  U.  e.  220,  3D  L.  Ed.  122S. 

AABJiBa*.  Lake  r.  Little  Bock 
TruBt  Co.,  77  Ark.  63,  3  L.  B.  A.  (N. 
S.)  1199,  7  Ajia.  Cm.  394,  90  8.  W. 
S47. 

G«OTKla>  Thornton  v.  Ihlartin,  116 
Oa.  115,  42  S.  B.  348;  Napier  v.  Cen- 
tial  Georgia  Bank,  6S  Oa.  637. 

nUnoia.  FunieBB  v.  Union  Nat. 
Bank  of  CIticago,  147  m  S70,  35  V. 
E.  624;  Boiet  v.  McClelUn,  4S  III. 
345,  S5  Am.  Dec.  551. 

Iowa.  Robinson  v.  Enriey,  11 
Iowa  410,  79  Am.  Dee.  497. 

Mawaclmaatta.  Butman  v.  Howell, 
144  Uafli.  66,  10  N.  E.  504;  Newaomo 
V.  Davis,  133  Mass.  343;  Fisher  t. 
Fisher,  08  Mass.  303;  Taylor  v.  Cheev- 
er,  6  Ora.j  146. 

UIcIiIsul  Allen  v.  Hook,  164  N. 
W.  384. 

Ulnnaaota.  Minneapolis  &  N.  Ele- 
vator Co.  V.  Betcher,  42  Minn.  210, 
44  N.  W.  5. 

New  Tork.  De  Cordova  v.  Bainam, 
130  N.  Y.  615,  27  Am.  St.  Bep.  538, 
29  N.  E.  1099;  Lawrence  v.  Maxwell, 
53  N.  Y.  19. 

Oklahoma.  Dunbar  v.  Commercial 
Electrical  Supply  Co,  32  Okla.  634, 
123  Pac.  417. 

Patmsylnuila.  Fnllertoa  v.  Mobley, 
15  Atl.  856;  CNeiD  v,  Whigham,  87 
ra.  St.  394. 

Tsxas.  Sinclair  v.  Weekes  (Tex. 
Civ.  App.),41  8.  W.  107. 

Wlacoiuln.  Palmer  v.  Eawea,  73 
Wis.  46,  40  N.  W.  678. 


A  aale  is  not  invalid  because  mode 
long  after  maturity  of  the  debt. 
Thornton  t.  Martin,  116  Ga.  115,  42 
S.  E.  348. 

The  pledgor  cannot  eomplain  of  the 
pledgee  'a  failure  to  sell  the  atock  im- 
mediately on  default,  and  the  pledgee 
in  not  liable  for  any  depreciation  in 
the  value  of  the  atock  between  the 
date  of  the  default  and  the  date  of  the 
sale.  Dtmbar  v.  Commercial  Electrical 
Supply  Co.,  32  Okla.  634,  123  Pac  417. 

HBozet  V.  McClellan,  48  111.  315, 
95  Am.  Dec.  551. 

A  bona  Qde  purchaser  of  a  note  se- 
cured by  the  pledge  may  sne  an  in- 
dorser  without  first  tesortii^  to  the 
security  nvtwithstandiug  an  agree- 
ment between  the  indorser  and  the 
pledgee  that  in  case  of  default  the 
stock  should  be  aold,  where  the  pur- 
ehaser  was  not  a  party  to,  and  did  not 
know  of  such  Bgreement,  especially 
where  the  atock  was  canceled  with  the 
consent  of  the  Indorser.  Corning  v. 
Bridgewater  Oaa  Co.,  100  IlL  App. 
221. 

U  Bobinson  v.  Hurley,  11  Iowa  410, 
79  Am.  Dec.  497. 

HMUwrari.  Colonial  Tnut  Co.  ▼. 
McMillan,  188  Mo.  547,  107  Am.  St. 
Bep.  335,  S7  B.  W.  933;  Bagan  T. 
Continental  Nat.  Bank,  182  Mo.  319, 
81  S.  W.  171. 

New  Jeraejr.  Endieott  v.  Marvel, 
S3  N.  J.  Eq.  632,  92  Atl.  373,  afC'g  81 
N.  J.  Bq.  378,  87  Atl.  230. 

Bhode  Island.  United  Nat.  Bank  v. 
Tappnn,  33  B.  L  1,  79  AU.  046. 
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sale.*'  And  this  is  generally  held  to  be  true  even  where  the  contract 
of  pledge  provides  for  a  forfeiture  on  default.**  Unlike  the  case  of 
a  mortgage,  there  is  no  forfeiture,  and  the  pledgee  has  no  right  to  a 
strict  foreclosure,**  but  his  only  interest  is  a  special  property  to  retain 
the  Btoek  for  his  security  until  the  debt  is  paid.*"  He  cannot  cut  off 
the  pledgor's  right  to  redeem  simply  by  a  notice  to  pay  within  a  cer- 
tain time,*^  but  can  do  so  only  by  a  lawful  sale  of  the  stock.**  And 
until  the  stock  is  lawfully  sold,  the  pledgor  has  a  continoing  right  to 
redeem." 

§  3925.  —  Sale  of  stock— Bight  to  8^  On  default  in  the  payment 
of  the  debt  for  which  stock  has  been  pledged  as  collateral  security,  the 
pledgee,  in  the  absence  of  any  special  agreement  to  the  contrary,  may 
enforce  the  pledge  by  a  sale  of  the  stock  without  any  judicial  pro- 
ceedings, whether  a  sale  ia  expressly  authorized  or  not.**    Of  course 


Sontb  OftroUua.    Haeeldeii  t.  Hamer, 
97  8.  C.  178,  81  8.  B.  424. 
Venuont.     White  River  8av.  Bank 

V.  Capital  8av.  Bank  &  Trust  Co.,  77 

VI.  123,  107  Am.  St.  Sep.  754,  59  Atl, 
197. 


n  United  Nat.  Bank 
K.  I.  1,  79  Atl.  948. 

••See  j 3938,  infra. 

••Hjams  V.  Bamber^r,  10  TTtah  3, 
30  Pac.  202;  "White  Biver  Sav.  Bank 
T.  Capital  Sav.  Bank  4  Tniat  Co.,  77' 
Vt.  123,  107  Am.  St.  Rep.  754,  S9  Atl. 
197. 

••White  Biver  Sav.  Bank  v.  Capital 
Bav.  Bank  &  Traet  Co.,  77  Vt.  123, 
107  Am.  St.  Rep.  754,  59  Atl.  197. 

•1  Qroeltz  "v.  Cole,  128  Iowa  340,  103 
N.  W.  977. 

••Colonial  Trust  Co.  v.  McMillan, 
188  Mo.  547,  107  Am.  St.  Bep.  335,  87 
8.  W.  933  ;  White  Biver  8av.  Bank  v. 
Cnpital  8av.  Bank  A  Trust  Co.,  77  Vt, 
123,  107  Am.  St.  Bep.  754,  59  Atl.  197. 

At  to  his  right  to  aell,  see  t  3925 
et  seq.,  infra. 

••See  4  3936,  infra. 

•1  United  SUtOB.  Easton  v.  Oermas- 
American  Bank,  127  U.  8.  532,  32  L. 
Ed.  210;  FtrBt  Nat.  Bank  of  Omaha, 
Nebraska  v.  Illinois  Trust  &  Savings 
Bank,  84  Fed.  34;  Canfleld  t.  Minne- 


apolis Agricultnral  ft  Meehaniea) 
Ass'n,  14  Fed.  801. 

AUbajDft.  Warrior  Coal  k  Coke  Co. 
V.  National  Bank  of  Augnsta,  53  So. 
997. 

CMl/ornla^  Qriffln  v.  Smith,  171 
Tappan,  33  Pac.  02;  UeAulaj  v.  Mood^,  128  Cat. 
202,  60  Pac.  778. 

Oeorgla.  American  Nat.  Bank  of 
Atlanta  v.  East  Atlanta  Bank,  95  8. 
E.  236. 

nUnolB.     Stokes  t.  Frazier,  72  lit. 


423. 

IbwJk  Croft  T.  Colfax  Blee,  Light 
&  Power  Co.,  113  Iowa  455,  83  N.  W.  ■ 
761;  Boblnson  v.  Hurley,  11  Iowa  410, 
79  Am.  Dee.  497. 

TCiMMii,  Water  Power  Co.  v. 
Brown,  23  Kan.  676. 

LosMaiia.  Basch  v.  His  Creditors, 
IXa.  Ann.  31. 

MMntdinsatta.  Ouinzburg  v.  H.  W. 
Downs  Co.,  165  Maas.  467,  52  Am.  St. 
Bep.  525,  43  N.  E.  195;  Union  Cattle 
Co.  V.  International  Trust  Co.,  149 
Mass.  492,  21  N.  E.  962. 

Ne1)nu9lu.  Brown  v.  Hotel  Ass'n, 
63  Neb,  181,  88  N.  W.  ITG. 

H«w  Jas«7.  Morris  Canal  ft  Bank- 
ing Co.  V.  Lewis,  12  N.  J.  Eq.  323. 

H«W  ToA.  Brooklyn  Bank  v.  Bar- 
naby,  197  N.  T.  210,  27  L.  B.  A.   (N. 
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the  pledgee  eannot  lawfully  sell,  without  aatfaority  from  the  pledgor, 
before  the  debt  is  due,**  But  the  contract  may,  and  often  does,  author- 
ize him  to  sell  before  that  time  oq  the  happening  of  certain  contin- 
gencies, as  where  the  pledged  stock  declines  in  value  and  the  pledgor 
fails  to  furnish  additional  security.** 

If  the  pledge  is  for  an  indefinite  time  the  pledgor  may  call  on  the 
pledgee  to  redeem  at  any  time,  and  if  he  fails  to  do  so  may  then  pro- 
ceed to  foreelose." 


S.)  843,  90  N.  E.  834,  rev'g  jndgniCDt 
126  App.  Div.  936,  110  N.  Y.  Supp. 
1123,  wbich  aS'd  57  MUe.  IBS,  107  N. 
Y,  Snpp.  5S4;  Uftrkham  v.  Jaudon,  41 
N.  Y.  235,  rev'g  4»  Barb.  462;  Wilwn 
v.  Little,  2  N.  Y.  443,  51  Am.  D«. 
307;  Wallace  v.  BerdeU,  Zi  Hon  37»j 
Browa  t.  Ward,  3  Duer  660. 

PsDiUTimilft.  Finney's  Appeal,  59 
Pa.  Bt.  398;  Diller  v.  Bnibaker,  52 
Pa.  St.  498,  91  Am.  Dee.  177;  Sit- 
greavee  v,  FarmerB'  ft  Uechanics' 
Bank,  49  Pa.  St.  359. 

Toxaa.  W.  B.  King  ft  Co.  v.  Texu 
Banking  ft  Inenrance  Co.,  58  Tex.  669. 

Vannont.  White  Biver  Sav.  Bank 
V.  Capital  Sav.  Bank  A  Trust  Co.,  77 
Vt.  123,  107  Am.  St.  Bep.  754,  59  AU. 
197. 

Virginia.  Alexandria,  L.  ft  H.  B. 
Co.  V.  Bnrke,  22  Gratt.  264. 

WasHlngton.  Nagel  v.  Ham,  Years- 
ley  ft  Ryrie,  88  Wash.  99,  1B2  Pae. 
620;  Ameriean  Bonding  ft  Triut  Co. 
V.  Pacific  Brewing  ft  Malting  Co.,  34 
Wash.  10,  74  Pac.  S26;  Wsahington 
14  at.  Building,  Ltmn  ft  Investment 
Abb'ii  t.  Sannders,  24  Wash.  321,  64 
Pac  546. 

In  KeUey  v.  Boot,  74  N.  Y.  App. 
Div.  499,  77  N.  Y.  Supp.  431,  aff'g  37 
N.  Y.  Misc.  207,  75  N.  Y.  Supp.  163, 
it  was  held  that  a  provision  that  the 
pledgee  should  not  "dispose  of,  hy- 
pothecate, or  pledge  such  stock,  or 
acy  portion  thereof,  in  any  manner 
whatsoever,"  was  designed  to  operate 
before  default  only,  and  did  not  pre- 
clude a  sale  after  default. 

In  Smith  v-  Becker,  129  Wis.  396, 


109  N.  W.  131,  it  waa  held  that  a  sale 
of  shares  from  a  single  oertiScate  cov- 
ering shares  pledged  and  shares  owned 
by  the  pledgee  was,  nnder  the  evi- 
dence, a  sale  of  the  pledged  stock.  It 
nag  farther  held  that  even  if  there 
was  an  agreement  to  keep  separate 
the  stock  of  each  of  three  pledgors, 
who  were  each  liable  for  the  whole 
debt,  they  subsequently  assented  to 
the  mingling  of  the  stock. 

M  Cushing  V.  Building  Asa'n  Society 
of  New  or  Practical  Psyehotogy,  165 
Cal.  731,  134  Pac  324;  National  Bank 
of  lUinois  V.  Baker,  128  ni.  533,  4  L. 
H,  A.  588,  21  N.  E.  510;  Dykera  v. 
Allen,  7  Hill  (N.  Y.)  497,  42  Am.  Dec 
£7,  all 'g  3  Hill  593. 

M  Cnebing  v.  Building  Ass'n  Society 
of  New  or  Practical  Paycfaology,  1S5 
Cal.  731,  134  Pae.  324;  National  Bank 
of  nlinoia  V.  Baker,  128  III.  533,  4  L. 
B.  A.  S88,  21  N.  E.  510;  Manning  v. 
Shriver,  79  Md.  41,  28  AU.  899;  Dun- 
bar V.  Commercial  Electrical  Supply 
Co.,  32  Okla.  634,  123  Pac.  417. 

Authority  to  sell  before  maturity  of 
the  debt  in  case  the  security  depreci- 
ates in  market  value  authorizes  a 
sale  only  in  case  the  security  beeoroea 
less  valuable  after  it  in  pledged  than 
it  was  at  the  time  when  it  was 
pledged,  and  not  where  its  marketable 
condition  remains  the  same,  altboogh 
it  was  worthless  at  the  time  of  the 
pledge  and  has  since  remained  so. 
National  Bank  of  Illinois  v.  Baker, 
128  m.  533,  4  L.  E.  A.  588,  21  N.  E. 
510. 

•7Eichbanm  v.  Sample,  213  Pa.  216, 
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If  the  pledgee  has  notice  of  the  rights  of  a  purchaser  of  the  pledg- 
or's interest  at  execution  sale,  he  cannot  sell  the  pledged  property, 
except  as  authorized  by  the  contract,  without  such  purchaser's  con- 
sent And  the  consent  of  the  pledgee,  under  such  circumstances,  will 
not  affect  the  purchaser's  rights.** 

The  pledgee's  right  to  sdl  the  stock  is  not  affected  by  the  appoint- 
ment of  a  receiver  for  the  pledgor,**  or  by  the  filing  of  a  petition  in 
bankruptcy  against  him,  providing  the  stock  was  pledged  more  than 
four  months  before  such  petition  was  filed.^  And  since  his  power  to 
sell  is  a  power  coupled  with  an  interest,  it  is  not  revoked  by  the  death 
of  the  pledgor  • 

The  right  to  sell  the  pledged  stock  may  be  exercised  by  <Hie  to  whom 
the  pledgee  has  assigned  the  debt  and  the  security.* 


g  3826, Denumd  ami  notice.   Before  selling,  the  pledgee  must 

demand  payment  of  the  debt,  unless  the  time  of  payment  is  fixed,* 


82  Atl.  837;  Sitgreaves  v.  Farman'  ft 
Meehames'  Bank,  49  Pa.  St.  359. 

N  Cnsbing  v.  Bnilding  Asb'q  Society 
of  New  or  Practical  Psychology,  195 
Cal.  731, 134  Pae.  324. 

M  Fidelity  Inanrattee,  Trust  ft  Safe- 
Depoait  Co.  v.  Boanoke  Iron  Co.,  81 
Fed.  439. 

1  Oriffla  T.  Smith,  —  CaL  — ,  171 
rac.  82. 

■  Warrior  Coal  &  Coke  Co.  v.  Na- 
tional Bank  of  Au^sta  (Ala.),  53  So. 
&97. 

Under  tbe  California  statute  the 
pledgee  may  aell  the  «loek  in  the 
Htatntory  manner  notwiths  tan  ding  the 
death  of  the  pledgor,  and  is  not 
obliged  to  institute  a  proceeding  for 
that  pnrpoae  in  the  probate  court. 
Bell  V.  UillB,  123  Fed.  24. 

«  Greene  v,  Paber,  158  N.  T.  App, 
Ttiv.  149,  143  N.  Y.  Supp.  27. 

tOallfomU.  Bell  T.  Hilla,  123  Fed. 
24,  eonatming  the  California  statute. 

nUnoiB.  National  Bank  of  IlIlDoia 
T.  Baker,  128  Bl.  533,  4  L.  B.  A.  5S6, 
21  N.  E.  5J0;  Hughes  v.  Barrel],  167 
HI.  App.  100. 

N»w  Tort  Smith  v.  Savin,  141  N. 
y.  815,  36  N.  B.  338;  WiUon  v.  Little, 


S  N.  T.  443,  51  Am.  Dee.  307.  Seci 
Franklin  Nat.  Bank,  aty  of  New 
York  V.  Neweombo,  1  App,  Div.  294, 
37  N.  Y.  Snpp.  271. 

Fmnsylvanla.  Bitgreavea  v.  Fami< 
era'  &  Mechanics'  Bank,  49  Pa.  Bt. 
3S9. 

Sbode  laUnd.  Earle  v.  Orant,  14 
R.  I.  228. 

Demand  is  necessary  where,  on  ma- 
turity of  the  note  secured  by  the 
pledge,  the  payee  gives  an  indefinite 
extension  of  time  on  the  debt.  Looia- 
vllle  Banking  Co.  v.  W.  E.  Thomas  A 
Son  Co.,  24  Ey.  L.  Hep.  811,  69  S.  W. 
1078,  24  Ky.  L.  Bep.  115,  68  S.  W.  a. 

This  is  particularly  true  where  a 
sale  is  made  before  maturity  of  the 
debt.  National  Bank  of  Illinois  v. 
Baker,  128  111.  633,  4  L.  B.  A.  S86,  SI 
N.  E.  510. 

Under  tbe  California  statute,  if  the 
pledgor  is  dead,  the  demand  should  be 
made  open  his  executor  or  adminis- 
trator rather  than  npon  his  heirs. 
Bell  V.  Uills,  123  Fed.  24. 

The  demand  of  payment  need  not  ba 
fonnal.  It  is  implied,  for  example, 
in  a  notice  that  the  stock  will  be  sold 
if  the  debt  is  not  paid.    Nabring  v. 
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and  give  tlie  pledgor  reasonable  notice  of  the  time  and  place  of  sale, 
unless  such  demand  and  notice  is  waived,  and  if  he  fails  to  do  so  the 
sale  will  constitute  a  conversion.' 


Bank  of  Mobile,  5S  Ala.  S04.  And  gee 
Carson  v.  Iowa  Cit^  Gas-Light  Co.,  80 
Iowa  638,  46  N.  W.  1068;  Qoodrieh  v. 
WiOard,  2  Oraj  (Mass.)   S03. 

A  provision  in  the  contract  that  the 
pledgor  maj  aell  without  a  dsmand  is 
valid.    Smith  V.  Lee,  84  Fed.  SS7. 

tCallfoiuU.  Brittan  v.  Oakland 
Bank  of  Savings,  1S4  Cal.  282,  71  Am. 
St.  Sep.  08,  67  Pac.  84;  Oay  v.  Uoss, 
34  Cal.  125;  Bell  v.  UUU,  123  Fed.  24, 
cDDStniing  the  California  statnte.  See 
also  Golton  v.  Oakland  Bank  of  Sav- 
ings, 137  Cal.  376,  70  Pac,  223. 

Oomiaetlcnt,  Stevens  v.  Hnrlbut 
Bank,  31  Conn.  146. 

nUnoIa.  National  Bank  of  BlinoiB 
V.  Baker,  128  III.  533,  4  L.  B.  A.  586, 
21  N.  E.  SIO;  McDowell  v.  Chicago 
Steel  Works,  124  III.  491,  7  Am.  St. 
Bep.  3S1,  ]G  N.  E.  854;  Cushman  v. 
Uayea,  46  IlL  145;  Hughes  v.  Barrell, 
167  BL  App.  100;  Whipple  v.  Tuekei, 
123  lU.  App.  223. 

Iowa,  Carson  v.  Iowa  Citj  Gaa- 
Light  Co.,  80  Iowa  638,  45  N.  W.  1068. 

Eantncky.  Louisville  Banking  Co. 
V.  W.  H.  Thonuu  &  Son  Co.,  24  Kj,  L. 
Bep.  811,  69  8.  W.  1078,  24  Ky,  L. 
Bep.  115,  68  S.  W.  2. 

Mairland,  Br7s<ni  v.  BaTner,  85 
Md.  424,  90  Am.  Dec.  68. 

Manutcbmetta.  Guinaburg  v.  H.  W. 
Downs  Co.,  165  Mast.  467,  52  Am.  St. 
Bep.  625,  43  N.  E.  195;  Fowle  v. 
Ward,  113  Uass.  548,  18  Am.  Eep. 
634. 

HlcUgUL  Feige  v.  Bnrt,  118  Mich. 
243,  74  Am.  St.  Rep.  390,  77  N.  W. 
S28;  Hempfling  v.  Burr,  59  Mich.  294, 
26  N.  W.  496. 

Natauka.  Brown  v.  Hotel  Ass'n, 
63  Neb.  181,  88  N.  _W.  175. 

N«w  York,  Brooklyn  Bank  v.  Bar- 
naby,  197  N.  T.  210,  27  L.  B.  A.  (N. 
S.)  843,  00  N.  E.  834,  rev'g  judgment 


126  App.  Biv.  936,  110  N.  T.  Snpp. 
1123,  which  aff'd  57  Mi3e.  195,  107  N. 
T.  Supp.  684;  Coatent  v.  Banner,  184 
N.  Y.  124,  6  Ann.  Cas.  106,  76  N.  E. 
913,  rev'g  judgment  96  App.  Div.  625, 
S8  N.  T.  Supp.  1095;  Smith  v.  Savin, 
141  N.  T.  315,  36  N.  E.  338;  GUlett  v. 
Whiting,  120  N.  T,  402,  24  N.  E.  790; 
Stratford  v.  Jones,  97  N.  T.  586; 
Baker  v.  Drake,  S6  N.  Y.  518,  23  Am. 
Bep.  80;  Markbam  v.  Jaudon,  41  N. 
Y.  235,  rev'g  49  Barb.  462;  Wilson  v. 
Little,  2  N.  Y.  443,  51  Am.  Deo.  307; 
Smith  V.  Staten  Island  Laud  Co.,  175 
App.  Div.  588,  162  N.  Y.  Supp.  681; 
Furber  v.  National  Metal  Co.,  118  App. 
Div.  263,  103  N.  Y.  Supp.  490,  aff'd 
193  N.  y.  622,  86  N.  E.  1124;  Tread- 
well  V.  Clark,  114  App.  Div.  493,  100 
N.  Y.  Snpp.  1,  judgment  alE'd  190  N. 
Y.  51,  82  N.  E.  505;  McCutcheon  v, 
Dittman,  23  App.  Div.  285,  48  N.  Y. 
Snpp.  360,  judgment  modified  on  other 
grounds  164  N.  Y.  355,  58  N.  E.  97; 
Lewis  V.  Graham,  4  Abb.  Pr.  106; 
Oenet  v.  Hmvland,  45  Barb.  560;  Braaa 
V.  Worth,  40  Barb.  648;  Stearns  v. 
Marsh,  4  Den,  227,  47  Am.  Dec.  248. 

Oklaluima.  Ardmore  State  Bank  v. 
Mason,  30  Okie.  568,  39  L.  B.  A.  (N. 
S.)   292,  120  Fae.  1080. 

Penntjlvaiila.  Jeanea'  Appeal,  116 
Fa.  St.  573,  2  Am.  St.  Bep.  624,  11 
Atl.  862;  Conyngham'«  Appeal,  57  Pa. 
St.  474;  Diller  v.  Brubaker,  52  Pa.  St. 
498,  91  Am.  Dee.  177;  Bitgreavea  v. 
Farmers'  £  Mechanics'  Bank,  49  P&. 
St.  359. 

Bhode  lalaad.  Earle  v.  Grant,  14 
B.  I.  228. 

Waddngton.  Bichsrdson  v.  Foster, 
170  Pac.  321;  Nagel  v.  Ham,  Yearoley 
te  Byrie,  88  Wash.  99,  152  Pac  620. 

Want  Vlislnla.  Crawford  v.  Ia 
Fevre,  78  W.  Va.  73,  88  8.  E.  1087. 

In  the  event  of  his  inability  to  giv« 
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The  pledgor  is  entitled  to  actual  personal  notice  of  tbe  time  and 
place  of  Bale.'  But  "actual  knowledge  of  the  time  and  place  of  sale 
has  the  same  effect  as  personal  service. ' ' ' 


BDch  Dotiee,  bis  remedy  U  an  action 
to  foreclose  the  lien.  Treadwell  t. 
Clark,  114  N.  T.  App.  Div.  493,  100 
N.  Y.  Supp.  1,  judgment  aflf'd  190  N. 
Y.  51,  83  N.  E.  505. 

If  no  notice  is  given,  the  purchaser 
cannot  compel  the  corporation  to 
transfer  the  Htoch  to  him  on  the  cor- 
porate books.  Nagel  v.  Ham,  Years- 
le;  &  B7rie,  8S  Wash.  09,  152  Pae.  S20. 

Notice  by  a  broker  of  an  intent  to 
sell  pledged  stock  is  not  rendered 
nnneceesarj  bj  reason  of  a  cnstom 
among  brokers  to  sell  without  notice 
(Baker  t.  Drake,  S6  N.  T.  518,  23  Am. 
Sep.  80;  Lawrence  v.  Maxwell,  53  N. 
Y.  19 ;  Uarkbam  t.  Jaudon,  41  N.  Y. 
235,  rev'g  40  Barb.  462;  Wheeler  v. 
Newbould,  16  N.  T.  392),  nnless  such 
custom  is  expressly  made  a  part  of  the 
contract  between  the  parties.  Baiter 
V.  Drake,  6aN.  T.  518,  23  Am.  Sep.  80. 

tinder  the  California  statute,  if  the 
pledgor  is  dead,  the  notice  shonld  be 
given  to  his  executor  or  administrator 
rather  than  to  bis  heira.  Bell  v.  Mills, 
123  Fed.  24. 

Where  the  pledgee  sells  without 
notice  he  is  liable  for  the  resulting 
damage  which  may  be  recovered  in  a 
special  action  on  the  ease.  Eugbea 
V.  Barrel!,  167  Dl.  App.  100. 

Where  the  pledgee  sells  without  the 
necessary  notice,  the  pledgor,  after  of- 
fering to  pay  the  amount  of  the  delit, 
may  maintain  replevin  to  recover  the 
stock  or  its  value.  Pnrber  v.  National 
Metal  Co.,  118  N.  Y.  App.  Div.  263, 
103  N.  Y.  Supp.  490,  oB'd  193  N.  Y. 
622,  86  N.  E.  1124. 

An  attempted  sale,  to  constitute  a 
conveTsion,  mnat  have  been  actually 
made,  and  the  stock  must  have  beeu 
parted  with.  A  pledgee,  therefore,  is 
not  guilty  of  a  conversion  of  stock 
pledged  to  him  if  be  attempts  to  seU  it 
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without  notice  to  the  pledgor,  and  re- 
ports the  sale  as  being  made  to  an- 
other person,  who  surrenders  the  certi- 
ficate and  obtains  a  new  one  In  bis 
own  name,  where  such  person  never 
pays  anything,  and  his  name  is  used 
by  the  pledgee  merely  to  effect  a  sale 
in  the  latter 's  interest,  and  the 
pledgee,  who  has  not  parted  with  the 
possession  of  the  stock,  on  learning 
that  the  sale  is  invalid  for  want  of 
notice  to  the  pledgor,  afterwards  gives 
notice,  and  under  such  notice  makes 
a  valid  sale,  and  applies  the  proceeds 
to  payment  of  the  debt  secured,  Terry 
V.  Birmingham  Nat.  Bank,  93  Ala. 
SeO,  30  Am.  St.  Sep.  87,  0  So.  299. 

Sit  is  not  enough  to  publish  the 
rotice  in  a  newspaper,  at  least  un- 
less it  affirmatively  appears  that  it 
was  read.  Lewis  v.  Graham,  4  Abb. 
Pr.  (N.  Y.)   106. 

Nor  is  it  enough  to  leave  a  notice 
with  the  clerk  or  manager  at  the 
pledgor 's  office,  unless  it  appears 
that  it  was  actually  received  by  the 
pledgor,  Bryan  v,  Baldwin,  52  N.  T. 
232. 

Nor  is  it  sufficient  to  send  the 
pledgee  a  copy  of  a  published  notice 
of  a  sale  of  various  stocks  and  bonds, 
including  some  stock,  of  the  kind 
pledged,  where  the  notice  in  no  way 
indicates  an  intention  to  sell  the 
pledged  shares,  or  that  the  sale  is  to 
be  made  to  foreclose  the  pledge,  or 
that  the  pledgee  is  in  any  way  inter- 
ested in  it.  McCutcheon  v.  Dittman, 
23  N.  Y.  App.  Div.  285,  48  N.  Y.  Supp. 
360,  judgment  modified  on  other 
grounds  164  N.  T.  355,  68  N.  E.  97. 

A  notice  by  mail  ia  sufficient  al- 
though it  is  not  actually  received  un- 
til after  the  sale.  Worthington  v. 
Tormey,  24  Md.  182. 

7  Crawford  v.  Le  Fevre,  78  W.  Ta. 
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The  notice  mnst  be  given  a  reasonable  time  before  the  sale.*  It 
must  state  the  time  and  place  of  sale,'  and  must  be  such  in  form  as 
to  notify  the  pledgor  that  the  particular  stock  pledged  will  be  sold  at 
the  time  and  place  speci6ed." 

The  contract  may  provide  for  &  sale  without  notice,  and  in  such  a 
case  no  notice  is  necessary ;  '^  but  a  provision  authorizing  a  sale  on 
nonpayment  of  the  debt,  without  expressly  requiring  notice,  will  not 
be  given  that  effect.^'    And  consent  that  the  pledgee  may  sell  with- 


OeorgU.  Thornton  v.  Martin,  116 
Oel  115,  42  S.  E.  348. 

HUnoU.  McDowell  v.  Chicago  Steel 
Works,  124  111.  491,  7  Am.  St.  Sep. 
381,  16  N.  B.  854. 

lom.  CaTBon  t.  Iowa  Citj  Qas- 
Light    Co.,    80   Iowa    636,    45   N.    W. 


73,  88  8.  E.  1087.  And  see  to  the  same 
effect  Earle  v.  Grant,  14  R.  I.  228. 

>Ab  to  the  Buffieiencj  of  notice  in 
this  respect,  see  Stevens  v.  Hurlbut 
Bank,  31  Conn.  146;  Marylaud  Fire 
Ins.  Co.  v.  Dalrj'mple,  25  Md.  242,  80 
Am,  Dec  779;  Guinzburg  v,  H.  W. 
Downs  Co.,  165  Mass.  467,  52  Am.  St. 
Eep.  525,  43  N.  B.  195;  Lewis  v.  Gra- 
ham, 4  Abb.  Pr.  (N.  T,)  106;  Bryan 
V.  Baldwin,  7  Lans.  (N.  T.)  174,  52 
N.  T,  232;  Richardson  v.  Foster,  — 
Wash.  — ,  170  Pac.  321. 

The  pledgor  must  be  given  a,  rea- 
sonable opportunity  to  redeem  after 
notice  to  do  so.  Crawford  t.  Le 
Fevi-e,  78  W.  Va.  73,  88  S.  E.  1037. 

Ten  days'  notice  is  reasonable. 
Crawford  v.  Le  Eevre,  78  W.  Va.  73, 
68  8.  E.  1087. 

B  Content  v.  Banner,  1S4  N.  Y.  124, 
6  Ann.  Gas.  106,  76  N.  E.  913,  rev'g 
judgment  96  N.  Y.  App.  Div.  625,  SS 
N.  T.  Sopp.  1095. 

In  Worthington  v.  Tormey,  34  Md. 
182,  it  was  held  that  the  notice  need 
not  specify  the  place  of  sale. 

10  See  McCutcheon  v.  Dittman,  23 
N.  Y.  App.  Div.  285,  48  N.  T.  Supp. 
360. 

11  United  SUtes.  Aibogast  y. 
American  Excb.  Nat  Bank  of  Chi- 
cago, 125  Fed.  518;  Smith  v.  Lee,  84 
Fed.  557. 

AifcuuMs.  Fitzgerald  v.  Blocher, 
32  Ark.  742,  29  Am.  Bep.  3. 

Oallfomla.  Williams  v.  Parker,  30 
CaL  App.  71,  167  Pac.  550. 

Ommectlcnt.  Stevens  v.  Harlbnt 
Bank,  31  Conn.  146. 


Maryland.  Bryson  v.  Bayner,  25 
Ud.  424,  90  Am.  Dee.  69;  Maryland 
Fire  Ins.  Co.  v.  Dalrymple,  25  Md. 
242,  89  Am.  Dec.  779. 

UlBSourL  Hagan  v.  Continental 
Nat.  Bank,  182  Mo.  319,  81  S.  W.  171; 
Chouteau  v.  Allen,  70  Mo.  290; 
Schaaf  v.  Fries,  90  Mo.  App.  111. 

New  York.  Brooklyn  Bank  v.  Bar- 
naby,  197  N.  T.  210,  27  L.  B.  A.  (N. 
S.)  843,  00  N.  £.  834,  rev'g  judgment 
126  App.  Div.  938,  110  N.  Y.  Snpp. 
1123,  which  aff'd  57  Miac.  105,  107  N. 
Y.  Supp.  584;  WUliams  t.  Unitod 
States  Trust  Co.  of  Now  York,  133  N. 
Y.  660,  31  N.  E.  29;  Stenton  v.  Je- 
rome, 54  N.  Y,  480;  Wheeler  v.  New. 
bonid,  16  N.  Y.  392;  Wilson  v.  Little, 
2  N.  Y.  443,  51  Am.  Dec  307; 
Genet  V.  Howland,  45  Barb.  560. 

FtauLSylvanJa.  Jeanea'  Appeal,  116 
Pa.  St.  573,  2  Am.  St.  Bep.  624,  11 
Atl.  862. 

WlsconsliL  Smith  v.  Becker,  129 
Wis.  396,  109  N.  W.  131. 

U  Stevens  t.  Enrlbnt  Ban^,  31 
Conn.  146. 

It  has  been  held,  however,  that  no- 
tice of  sale  is  waived  where  the  eon- 
tract  expressly  gives  the  pledgee  the 
power  to  sell  if  the  debt  is  not  paid, 
"without  further  notice"  (Uarylnnd 
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out  giviug  notice  does  not  dispense  with  the  necessity  for  demanding 
payment  of  the  debt,  when  such  demand  is  necessary.*' 

Since  the  requirement  of  notice  is  for  the  benefit  of  the  pledgor,  he 
alone  can  complain  of  its  omission.**  He  may  waive  defects  in  a 
notice,  or  a  failure  to  give  any  notice  at  all,"  or  may  ratify  a  sale 
without  notice,  either  expressly  or  by  implication.**  He  is  not  bound 
to  object,  and  until  he  does  so  the  sale  and  credit  of  the  proceeds  on 
the  debt  bind  the  creditor."  Hence  an  assignment  by  the  creditor 
before  he  does  so  cannot  carry  the  claim,  except  as  to  any  excess 
remaining  after  snch  credit  is  given,  on  the  theory  that  the  sale  is  void 
and  the  debt  remains  undiminished.  Nor  will  the  effect  of  such  an 
assignment  as  between  the  assignor  and  the  assignee  be  enlarged  by 
the  subsequent  act  of  the  pledgor  in  seeking  to  set  aside  the  sale.*'  A 
waiver  of  notice  is  not  aifected  by  mefe  delay  in  making  the  sale, 
where  there  is  no  valid  extension  of  the  not«  which  the  stock  is  pledged 
to  secure.*'    If  after  giving  notice  of  sale  the  pledgee  waives  the  right 


Fire  log.  Co.  t.  Dalrymple,  25  Hd. 
342,  89  Am.  Dec.  779);  or  to  sell  on 
a  specified  da^,  if  the  debt  is  not 
paid  on  that  day  (Bryson  v.  Baj- 
ner,  25  Kd.  424,  90  Am.  Bee.  69}. 
Bee  also  McDowell  v.  Chicago  Steel 
Works,  124  HL  491,  7  Am.  St.  Eep. 
381,  18  N.  E.  854;  Jeanes^  Appeal, 
lie  Pa.  St.  573,  2  Am.  St.  Bep.  624, 
11  Atl.  862,  and  other  cases  cited  in 
the  note  preceding. 

W  Wilson  V.  Little,  2  N.  Y.  443,  51 
Am.  Dee.  307;  Lewis  v.  Graham,  4 
Abb.  Pr.  (N.  T.)  106;  BraM  v.  Worth, 
40  Barb.  (N.  T.)  648: 

I*  Colton  V.  Oakland  Banl:  of  .Sav- 
ings, 137  Cal.  376,  70  Pac.  225. 

11  Child  T.  Hugg,  41  Cal.  519. 

The  pledgor  waives  notice  where 
he  is  present  and  bids  at  the  sale. 
Earle  v.  Grant,  14  B.  I.  228. 

Where  a  broker  sold  stock  pur- 
chased by  him  for  a  customer,  with- 
ODt  giving  notice  of  the  time  and 
plaee  of  sale,  bnt  afterwards  sent  the 
enstomer  an  acconnt  of  the  sale,  cred- 
iting him  with  the  amount  realized, 
and  the  enstomer  promised  to  pay  the 
balance  shown  by  the  account  with- 
out making  any  objection  to  the  sale 
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or  want  of  notice,  it  was  held  that  be 
waived  the  failure  to  give  the  notice 
of  the  sale,  and  eould  not  afterwards 
object  on  that  ground.  Gillett  v. 
Whiting,  141  N.  Y.  71,  38  Am.  St. 
Bep.  762,  35  N.  E.  939. 

A  pledgor  of  atock  waives  defects 
in  a  notice  of  sale  by  the  pledgee,  or 
want  of  notice,  where  he  afterwards, 
as  an  officer  of  the  corporation,  trans- 
fers the  stock  to  the  purchaser  at  the 
sale.  Downer  v.  Whlttier,  144  Mass. 
44S,  11  N.  S.  58S.  See  also  Hill  v. 
Pinigan,  77  Cal.  267,  11  Am.  St.  Bep. 
279,  IB  Pac.  494;  McDowell  v.  Chi- 
cago Steel  Works,  124  HI.  491,  7  Am. 
St.  Hep.  381,  16  N.  E.  854. 

See  alsff  Hughes  v.  Barrell,  167  111. 
App.  IQO,  where  it  was  held  that 
there  was  no  waiver. 

1<  Colton  V.  Oakland  Bank  of  Sav- 
ings, 187  Cal.  376,  70  Pac.  225;  Child 
\.  Bugg,  41  Cal.  519;  Earle  v.  Grant, 
14  B.  I.  228. 

17  Colton  V.  Oakland  Bank  of  Sav- 
ings, 137  Cal.  376,  70  Pac.  225. 

1*  Colton  V.  Oakland  Bank  of  Sav- 
ings, 137  Cal.  376,  70  Pac.  225. 

18  Thornton  v,  Martin,  116  Ga.  115, 
42  8.  K  348. 
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to  exact  strict  performance  of  the  contract  and  grants  the  pledgor 
an  indulgence  by  postponing  the  sale  for  an  indefinite  period,  he  can- 
not thereafter  sell  the  stock  without  notice  to  the  pledgee." 

A  sale  without  notice  is  good  as  against  an  innocent  purchaser  for 
value,  and  he  gets  a  good  title." 

§3927. Manner  Ol  sale  in  general.  The  sale  most  be  con- 
ducted fairly,  and  with  a  view  to  make  the  stock  sell  to  the  advantage 
of  the  pledgor,"  and  to  obtain  what  it  is  worth  at  the  time  of  the 
sale."    And  the  pledgee  must  account  for  any  loss  resulting  from  his 

M  Furber  v.  National  Metal  Co.,  118 
N.  Y.  App.  Div.  363,  103  N.  T.  Supp. 
490,  afl'd  193  N.  T.  822,  86  N.  E, 
1124. 

SI  Smith  V.  Staten  laland  Land  Co., 
175  N.  T.  App.  Div.  S88,  162  N.  T. 
Sapp.  681. 

nimitad  StatM.  Arbogaat  v. 
American  Exch.  Nat.  Bank  of  Chi- 
cago, 125  Fed.  518;  Smith  t.  Lee,  84 
Fed.  557. 

Alftbuna.  Adams  v.  Adamg,  73  So. 
DS4. 


Hadgens  t.  Chamber- 
lain, 161  Cal.  710,  120  Pae.  422. 

MueaclnuBttS.  Jennings  v.  Moore, 
180  Masi.  197,  75  N.  £.  214;  New- 
some  V.  Davis,  133  Mass.  343. 

iOeaoaxL  Hagan  v.  Oontinoital 
Nat.  Bank,  182  Mo.  319,  81  S.  W.  171; 
Sebaaf  v.  Fries,  90  Mo.  App.  111.  See 
also  Dibert  v.  D'Arcy,  248  Mo.  617, 
154  S.  W.  1116. 

FaoqsTlTtuila.  McEee  v.  Smith, 
L19  Pa.  490,  68  Atl.  1026;  Sitgreaves 
V.  Farmers'  k  Mechanics'  Bank,  49 
Pa,  St.  359;  Dwight  v.  Singer,  27  Pa. 
Supw.  Ct.  119. 

The  pledgee  "must  have  due  regard 
to  the  riglits  and  interests  of  the 
pledgor,  and  must  not  knowingly  or 
carelessly  make  a  sale  which  will  re- 
sult in  injury  to  the  interests  of  the 
pledgor."    Smith  V.  Lee,  84  Fed.  557. 

The  pledgee  must  uae  the  same  care, 
prudence  and  diligence  in  the  sale  of 
the  stock  that  a  prudent  man  would 
oxereise  in  the  sale  of  his  own  prop- 


erty. Newsome  v.  Davis,  133  Mass. 
343. 

That  the  contract  authorizes  the 
pledgee  to  sell  at  public  or  privata 
sale,  without  notice,  and  to  himself 
become  the  pnreh&Ber,  does  not  re- 
lease him  from  the  obligation  to  ex-' 
ercise  good  faith  in  its  disposal. 
Hndgena  v.  Chamberlain,  161  Cal.  710, 
120  Pac.  422;  Dwight  v.  Singer,  27 
Pa.  Super.  Ct.  119. 

Where  the  contract  permits  the 
pledgee  to  himself  become  the  pur- 
chaser, this  affords  an  additional  rea- 
son why  he  will  be  held  to  the  strict- 
est good  faith  in  making  the  sale. 
Hudgens  v.  Chamberlain,  161  Cal.  710, 
120  Pac.  422. 

» Jennings  v.  Moore,  180  Mass. 
197,  75  N.  E.  214;  Newsome  t.  Davis, 
133  Mass.  343. 

Even  in  the  ease  of  an  authorized 
private  sale  without  notice,  it  is  the 
duty  of  the  pledgee  to  get  the  high- 
est price  he  can  under  the  eircum- 
Btanees.  Schaaf  v.  Fries,  90  Mo.  App. 
111. 

A  finding  that  the  sale  was  not  con- 
ducted with  dne  care  is  warranted  by 
proof  that  it  was  held  in  a  city  where 
the  stock  was  not  kntrwn,  and  that 
shortly  before  the  sale  it  had  been 
sold  in  another  city  for  much  more 
than  the  price  received,  and  that  it 
was  worth  much  more  at  the  time  of 
the  sale.  Jennings  v.  Moore,  189 
Mass.  197,  75  N.  £.  214. 


d  by  Google 


Ch.56] 


Stock  and  Stockholders 


[§  3927 


failure  to  use  dne  care  to  realize  its  value,**  or  any  want  of  good  faith 
on  his  part.**  A  collusive  sale  for  his  own  benefit  or  that  of  the 
vendee  constitutes  a  conversion." 

But  he  may  sell  the  stock  at  market  rates  at  any  time  after  default, 
and  the  mere  fact  that  the  market  is  then  depressed,  so  that  the  shares 
bring  a  low  price,  affords  no  ground  for  complaint  on  the  part  of  the 
pledgor."    And  this  ia  true  even  though  the  pledgee  exercises  the 


M  Adams  v.  Adams,  — >  Ala.  ^  73 
Bo.  9S4. 

He  iB  liable  for  the  difFerence  be- 
tween wkat  he  received  and  what  he 
would  bave  reeeived  had  he  used  dne 
care.  Jeniiings  v.  Mooie,  189  Uasa. 
197,  75  N.  E.  214. 

But  where  he  eiercises  proper  care 
he  ig  not  liable  in  damages  beeause 
the  Btoek,  on  account  of  nnuHual  con- 
ditions, ia  Hnbaequeutly  sold  bj  the 
purchaser  fit  a  large  advance.  Lonis- 
ville  Banking  Co.  v.  W.  H.  Tboinas  & 
Son  Co.,  24  Ky.  L.  Bep.  SIX,  69  B.  W. 
1078,  24  Ky.  L.  Bep.  115,  68  3.  W.  2. 

•6  Where  with  knowledge  that  the 
stock  is  worth  its  face,  and  can  be 
sold  for  that  amount  in  the  market, 
be  causes  it  to  be  sold  toi  a  grossly 
inadequate  price,  he  will  be  required 
to  account  for  its  market  value. 
Dwigbt  V.  Biuger,  27  Pa.  Super.  Ct. 
119. 

^here  two  independent  pledgees  en- 
ter into  a  conspiracy  to  place  the 
stock  on  the  market  in  snch  large 
quantities  as  to  create  a  panic  and 
force  down  the  price,  bo  that  they  will 
be  able  to  buy  it  in  at  lees  than  its 
ordinary  market  value,  which  they 
proceed  to  do,  they  are  liable  in  dam- 
ages to  the  pledgor.  And  they  may 
be  joined  aa  defendants  in  an  action 
to  recover  such  damages.  Hudgeus  v. 
Chamberlain,  161  Cal.  710,  120  Pac 
422. 

M  Where  he  makes  a  collusive  sale 
for  his  own  benefit  or  that  of  the 
vendee,  it  constitutes  a  breach  of  the 
contract  of  bailment,  which  the 
pledgee  may  treat  as  a  converBion  and 


sue  for  damages  or  to  recover  posses- 
aion.  Schaaf  v.  Priea,  90  Ho.  App. 
111. 

Where,  by  a  collosive  arrangement 
between  the  pledgee  and  the  pnr- 
chaser,  the  latter  bids  a  sum  much 
less  than  the  amount  of  the  debt,  but 
secretly  agrees  to,  and  does,  pay  the 
pledgee  a  much  larger  amount  for  the 
atock,  there  is  in  reality  a  sale  at  the 
latter  price,  and  the  pledgee  must  ac- 
count for  the  difference  even  though 
he  afterwards  refunds  to  the  pur- 
chaser a  part  of  the  exceas.  UcKee- 
v.   Smith,   219   Pa.  4S0,   68   Atl.  1026. 

S7  California.  Griffin  v.  Smith,  171 
Pao.  92;  Hudgena  v.  Chamberlain,  161 
Cal.  710,  120  Pac.  422;  Williams  v. 
Parker,  30  Cal.  App.  71,  157  Pao.  550. 

Lonlsfana.  Basch  v.  His  Creditors, 
1  La.  Ann.  31. 

Massacluisetts.  Newaome  v.  Davis, 
133  Mass.  343. 

Now  Tork.  Oreene  v.  Paber,  158 
App.  Div.  149,  143  N.  Y.  Supp.  27. 

Texas.  W.  B.  King  &  Co.  v.  Texas 
Banking  &  Insurance  Co.,  58  Tex. 
669. 

"The  pledgee  is  under  no  obligation, 
to  take  any  chances  on  the  market,  or 
wait  for  a  more  favorable  one  than 
exiata  when  he  elects  to  ^eU. ' ' 
Hudgens  v.  Cbamberlain,  161  Cal. 
710,  120  Pao.  422'. 

Where  be  acta  in  good  faith,  and 
Bella  in  the  manner  provided  by  law 
and  in  accordance  with  the  terms  of 
the  contract,  he  may  take  the  market 
as  he  finda  it  and  exercise  hia  power 
of  aale  accordingly.  Williams  v. 
Parker,  30  Cal.  App.  71,  157  Pac.  550. 
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right  ^ven  liim  by  the  contract  to  himself  purchase  the  Btock,**  and 
thereafter  sells  it  at  a  profit." 

The  fact  that  the  sale  is  attended  by  only  one  bidder  does  not  render 
it  invalid,** 

An  unauthorized  or  invalid  sale  does  not  destroy  the  lien  of  the 
pledge."  The  purchaser,  under  such  circumstances,  at  least  succeeds 
to  the  rights  of  the  pledgee,  and  the  pledgor  or  his  successor  cannot 
take  the  property  from  him  without  discharging  or  offering  to  dis- 
charge the  original  obligation.**  If  the  pledgee  himself  is  the  pur- 
chaser, the  pledgor  or  his  successor  may  treat  the  sale  as  a  nullity, 
and  insist  that  the  pledgee  still  holds  the  property  as  pledgee.**  But 
the  pledgor  or  his  successor  cannot  at  the  same  time  treat  the  sale  as 
ineffectual  to  transfer  the  property  and  as  effectual  to  extinguish  the 
obligation  secured  by  the  pledge.** 

§3928. Time  and  place  of  Bale;  public  and  privnte  Mies.  The 

time  and  place  fixed  for  the  sale  must  be  reasonable.** 

The  contract  may  expressly  authorize  ihe  pledgee  to  sell  at  private 
sale,  or  to  sell  either  at  public  or  private  sale,  at  his  option.**    Unless 


ety  of  New  or  Practical  Psychology, 
165  Cal.  731,  134  Pac.  324;  Brittan  v. 
Oakland  Bank  of  Savingi,  124  Cal. 
282,  71  Am.  St.  Rep.  58,  57  Pac  84. 

As  to  the  effect  in  this  regard  trt  a 
purchase  by  the  pledgee  at  hia  own 
sale.  Bee  1  3930,  infr&. 

» Cashing  v.  Building  Aaa'n  So- 
ciety of  New  or  Practical  Psychology, 
165  Cal.  731,  134  Pac,  324;  Brittan  v. 
Oakland  Bank  of  Savings,  124  Cal, 
282,  71  Am,  8t,  Bep.  58,  57  Pac.  84. 

*l  Cashing  v.  Building  Ass'n  Soci- 
ety of  New  or  Practical  Psychology, 
I6S  Cal.  731,  134  Pac.  334.  See  also 
13930,  infra. 

•iOnsbing  T.  Building  Ass'n  So- 
ciety of  New  or  Practical  Psychology, 
165  Cal.  731,  134  Pac.  324. 

»  Stevens  v.  Hnrlbut  Bank,  31  Conn. 
146;  Gninzburg  v.  H.  W.  Downs  Co., 
165  Maas.  467,  52  Am.  St.  Sep.  525,  43 
N.  E.  195;  Markham  v,  Jaudon,  41 
N,  T.  235,  rev'g  49  Barb.  (N.  T.) 
462;  W.  B,  King  ft  Co.  v.  Texas 
Banking  i:  Insurance  Co.,  58  Tei.  669. 

MtnUtod     StatM.       Arbogast     t. 


The  aale  will  not  be  enjoined  merely 
because  it  is  not  a  favorable  time  to 
sell  the  stock.  Greene  v.  Faber,  158 
N.  Y.  App.  Div.  149,  143  N.  T.  Supp. 
27. 

The  pledgor  is  not  jnitifled  in  ask- 
ing that  the  exercise  of  the  pledgee's 
right  to  sell  be  deferred  indefinitely 
to  await  a  purely  problematical  in- 
crease in  the  price  which  might  be 
realised  at  a  sale,  nor  are  his  general 
creditors  entitled  to  this  indulgence 
when  be  is  adjudged  a  bankmpt. 
Grijien  v.  Smith,  —  Cal.  — ,  171  Pae. 
98. 

NHudgens  v.  Chamberlain,  161  Cal. 
710,  120  Pac.  422, 

That  the  contract  may  give  him 
saeh  a  right,  see  S  3930,  infra. 

» Colonial  Trust  Co.  v.  Central 
Trust  Co.,  243  Pa.  268,  90  Atl,  189. 
Bee  also  UcKee  v.  Smith,  219  Pa.  490, 
68  Atl.  1026. 

*•  Gninzburg  v.  H.  W.  Downs  Co., 
165  Mass.  467,  52  Am.  St.  Bep.  525,  43 
N,  E.  195. 

>l Cashing  v.  Building  Ass'n  Soei- 
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a  private  sale  is  thus  authorized,  however,  be  must  sell  at  pablic  auc- 
tion, and  a  private  sale  will  constitute  a  conversion." 

If  the  sale  is  a  public  one,  the  pledgee  must  pursue  those  methods 
ordinanly  adopted  in  making  public  sales,"  such  a  sale  must  be  held 
at  a  public  place,  to  which  the  public  may  have  access,"  and  after 
pablic  notice.*' 


AmericBQ  £zeb.  Nat.  Bank  of  Chi- 
cago, 125  Ted.  SIS;  Smith  ▼.  Lee,  84 
Fed.  5S7. 

OflOrgta.  Tborinton  v.  Martin,  US 
Oa.  115,  42  a  K  346. 

KaiyUnd.  Brjraon  v.  BsTner,  25 
Ud.  424,  90  Am.  D«c.  49. 

Mlwfmrl.  Hagan  t.  Continental 
Kat  Bank,  182  Mo.  319,  81  8.  W. 
171;  Sehaaf  v.  Fries,  90  Mo.  App. 
111. 

ITnr  Yatk.  Brooklfn  Bank  t.  Bar- 
naby,  197  N.  T.  210,  27  L.  E.  A.  (N. 
8.)  843,  90  N.  £.  834,  rev'g  judgment 
126  App.  Div.  938,  110  N.  Y.  Supp. 
1123.  whieb  ail'd  57  Miac.  19S,  107  N. 
Y.  Supp.  584;  Williama  v.  United 
SUtes  Trust  Co.  of  New  York,  133  N. 
Y.  6«0,  31  N.  E.  29;  Greene  v.  Faber, 
138  App.  Div.  149,  143  N.  T.  Supp. 
37. 

OklabMM.  Ardroore  8tate  Bank  v. 
Mason,  30  Okla.  568,  39  L.  E.  A.  {N. 
S.)  292,  120  Pae.  lOSO. 

Pannsylvanla.  Colonial  Trust  Co.  v. 
Central  Trust  Co.,  243  Pa.  26S,  90  Atl 
189. 

UtalL  Foote  t.  Utah  Commercial  ft 
Savings  Bank,  17  Utah  283,  64  Fae. 
104. 

WtBtstaaan.  Smith  v.  Becker,  129 
Wis.  396,  109  N.  W.  131. 

Vf  aaUtomiti.  Brittan  t.  Oakland 
Bank  of  aavinga,  124  CaL  282,  71  Am. 
St.  Bep.  58,  57  Pae.  84. 

BCuyUnd.  Brysou  v.  Bajner,  25 
Md.  424,  90  Am.  Dec.  69. 

ITvw  York.  Ogden  v.  Lathrop,  65 
N.  Y.  158;  Wheeler  v.  Newbonld,  16 
N.  T.  400;  Treadwell  v.  Clark,  114 
App.  Div.  493,  100  N.  Y.  Supp.  1, 
jndgment  aff'd  190  N.  Y.  61,  82  N. 


E.  506;  Genet  v.  Bowland,  46  Barb. 
560;  Inkers  v.  Allen,  7  Hill  497,  42 
Am.  Dee,  87. 

Pwuuylvanla.  Jeanea'  Appeal,  116 
Pa.  et.  573,  2  Am.  St.  Bep.  624,  11  Atl. 
862;  ConTDgham's  Appeal,  57  Pa.  St. 
474;  Diller  v.  Brubaker,  52  Pa.  fit 
498,  91  Am.  Dee,  177;  Sitgreaves  v. 
Farmers'  ft  Mechanica'  Bank,  49  Pa. 
8t  359. 

Bliode  Uaod.  Earle  v.  Grant,  14 
B.  I.  228. 

South  OaroUna.  £x  parte  Fisher,  20 
S.  C.  179. 

Washington.  Biehardson  v.  Fos- 
ter, —  Wa«b.  — ,  170  Pae.  321;  Nagel 
V.  Ham,  Yearaley  ft  Byrte,  88  Wash, 
99,  152  Pae.  520. 

■S  Hagan  v.  Continental  Nat.  Bank, 
182  Mo.  319,  81  8.  W.  171, 

■)  Hagan  v.  Contineatal  Nat.  Bank, 
182  Mo.  319,  81  8.  W.  171. 

40  Bell  V.  Mills,  123  Fed.  24,  con- 
struing the  California  statute ;  Ha- 
gan V.  Continental  Nat.  Bank,  182 
Mo.  319,  81  B.  W.  171;  BlchardBOo  v. 
Foster,  —  Wash,  — ,  170  Pae.  321; 
Nagel  V,  Ham,  Yearsley  ft  Byrie,  88 
Wash.  99,  152  Pae.  520. 

When  the  contract  under  which 
stock  is  pledged  gives  the  pledgee  the 
option  to  sell  either  at  public  or  pri- 
vate sale,  and  he  sells  at  public  sale, 
he  must  comply  with  the  law  govern- 
ing public  sales  in  so  far  as  publicity 
i^  concerned,  Foote  v.  Utah  Com- 
mercial ft  Savings  Bank,  17  Utah  283, 
54  Pae.  104. 

A  provision  that  the  sale  may  bo 
made  without  notiee  to  the  pledgor 
does  not  dispense  with  the  necessity 
for  giving  public  notice  of  a  public 
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The  intention  of  the  parties,  aa  evidenced  hy  their  written  contract, 
governs  as  to  the  place  of  sale.*^  The  contract  may  authorize  a  sale 
at  the  board  of  brokers  or  stock  exchange,  although  no  one  but  a  mem- 
ber can  bid  at  the  sale,^  but  such  a  sale  is  not  authorized  in  the 
absence  of  an  agreement  or  a  custom  forming  a  port  of  the  contract,** 
or  unless  the  room  is  opened  to  the  public  when  the  sale  occurs,  and 
the  sale  is  advertised  to  be  at  public  auction.** 

Statutes  relating  to  the  place  of  sale  under  executions  have  no 
application  where  the  sale  is  made  under  a  power.*' 

The  pledgee  may  waive  objections  to  the  time  and  place  of  sale 
^ecified  in  the  notice,*'  or  the  fact  that  the  sale  was  made  at  the 
board  of  brokers.*'' 

N.  T.  210,  27  L.  B.  A.  (N.  8.)  843,  SO 
N.  E.  834,  rev'g  judgment  126  N.  T. 
App.  Diy.  936,  110  N.  T,  Snpp.  1123, 
which  att'd  57  N.  Y.  Miac.  195, 107  N. 
T.  Sopp.  584;  Wieka  v.  Hatch,  62  N. 
T.  535;  Greene  v.  Faber,  158  N.  T. 
App.  Div.  148,  143  N.  Y.  Supp.  27; 
Dykers  v.  Allen,  7  Hill  (N.  Y.)  497, 
42  Am,  Dee,  87,  afl'g  3   Hill   593. 

If  the  contract  requires  or  author- 
izes a  sale  at  the  hoard  of  brokers  or 
stock  exchange,  the  sale  must  be  a 
public  sate,  and  not  a  private  sate  at 
such  place.  Wheeler  v.  Newbould, 
16  N.  T.  400;  Dykers  v.  Allen,  7  Hill 
(N.  Y.)  497,  42  Am.  Dec.  87,  aff'g  3 
Hill  S93. 

«  Brass  V.  Worth,  40  Barb.  (N.  T.) 
648;  Rankin  v.  MeCullough,  12  Barb. 
{N.  Y.)  103.  Compare  Brjaon  v.  Ray- 
ner,  2S  Ud.  424,  90  Am.  Dec.  69;  Mary- 
lund  Fire  Ins.  Co.  v.  Dalrymple,  £5 
Md.  242,  89  Am.  Dec.  7T9. 

A  merchants'  exchange  is  not  a  ]rab- 
lie  place,  and  &  sale  there  is  not  a 
valid  exercise  of  a  power  to  sell  at 
public  sale.  Hagan  v.  Continental 
Nat.  Bank,  182  Mo.  319,  81  8.  W.  171. 
MEarle  v.  Grant,  14  B.  I.  228. 
4»  Thornton  v.  Martin,  116  Ga.  115, 

42  8.  E.  348. 
WOuinzburg  v.  H.  W.  Dovnw  Co., 

165  Mass.  467,  52  Am.  8t.  Rep.  525, 

43  N.  E.  195;  Willoughby  v.  Com- 
Btoek,  3  Hill  (N.  T.)  389. 

47  Child  V.  Hugg,  41  Cal.  519. 


sale.  Hagan  v.  Continental  Nat.  Bank, 
182  Mo.  319,  81  8.  W.  171. 

In  Missouri  the  notice  must  refer 
to  or  state  the  power  and  authority 
under  which  the  sale  is  to  be  made. 
Hagan  v.  Continental  Nat.  Bank,  132 
Mo.  319,  81  8.  W.  171. 

Under  the  California  statute  pro- 
viding that  tho  sale  shall  be  made 
"in  the  manner  and  upon  notice  to 
the  public  usual  at  the  place  of  sale," 
the  published  notice  need  not  state 
that  the  shares  to  be  aoii  were  pledged 
shares,  or  that  they  belonged  to  the 
estate  of  the  deceased  pledgor.  It  is 
sufficient  if  the  notice  describes  the 
shares  and  gives  notice  that  they  &re 
to  be  sold  at  public  auction  at  a  speci- 
fied time  and  place.  Bell  v.  Mills, 
123  Fed.  24. 

The  notice  need  not  name  either 
the  pledgor  or  the  pledgee.  Earle  v. 
Grant,  14  R.  L  228. 

41  Thornton  v.  Martin,  116  Ga.  115, 
42  8.  E.  348. 

The  parties  will  be  deemed  to  have 
intended  the  sale  to  be  made  in  the 
county  where  the  note  secured  by  the 
pledge  waf  dated  and  made  payable, 
and  where  tbe  maker  resided,  rather 
than  in  another  county  where  the  cor- 
poration is  located,  in  the  absence  of 
any  specific  provision  on  the  subject. 
Thornton  v.  Martin,  116  Ga.  116,  42 
S.  E.  348. 

4*  Brooklyn  Bank  v.  Barnaby,  197 
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§3929. Sale  in  separate  lots  or  in  gross.    If  the  subject  of 

the  pledge  is  susceptible  of  division,  only  so  much  of  it  should  be  sold 
as  is  necessary  to  satisfy  the  debt,  and  if  the  pledgee  sells  more  than 
is  Decessary  he  is  liable  to  the  pledgor  for  any  resulting  damage.**  K 
two  certificates  in  different  corporations  are  pledged  for  the  same  debt, 
the  pledgee  has  the  right  to  sell  either,  or  both  if  the  proceeds  of  the 
sale  of  one  does  not  satisfy  the  debt,^  but  he  is  not  obliged  to  divide 
either  certificate  up  into  small  lots  for  the  purposes  of  the  sale,  even 
if  a  prudent  owner,  having  regard  solely  to  his  own  interests,  would 
have  dtme  so.*" 

"Wliere  different  shares  are  pledged  at  different  times  to  secure  sep- 
arate debts,  and  the  pledge  is  foreclosed  by  suit,  it  is  error  to  order  a 
sale  in  gross  and  direct  the  application  of  the  proceeds  to  the  pay- 
ment of  the  entire  indebtedness."  Bnt  if  shares  of  different  corpora- 
tions are  pledged  to  secure  the  same  debt,  the  court  may  direct  them 
to  be  sold  together  as  one  parcel,  where  it  finds  that  sach  a  course  will 
be  for  the  best  interests  of  all  parties  concerned." 

§3930.  ' Bi^t  of  pled^ree  to  purchase.    When  a  pledgee  of 

stock  sells  the  same  either  at  public  or  private  sale,  he  cannot  himself 
become  the  purchaser,  either  directly  or  indirectly,  without  the  con- 
sent of  the  pledgor ; "  although  the  pledgor  may  consent  and  authorize 


4a  Fitzgerald  v.  Blocher,  33  Ark. 
74a,  29  Am.  Bep.  3. 

ttNewBome  v.  Davis,  133  Mass.  343. 

to  NewBOme  v.  Davis,  133  Haaa.  343. 

61  Mahcmej  v,  Caperton,  15  Cat.  313. 

U Martin  t.  Bankers'  Trnst  Co.,  IS 
Ariz.  55,  156  Pae.  S7. 

»3  United  States.  Firat  Nat.  Bank 
of  Xanana  Cit;  v.  Buah,  85  Fed.  S3&. 

Oalifomla.  Hudgeua  v.  Chaniber- 
lain,  161  Cal.  710,  120  Pae.  4S2;  Hill 
V.  Pinlgan,  77  Cal.  267,  11  Am.  St 
Bep.  27B,  19  Pae.  404. 

OeorgU.  Beid  v.  Caldwell,  110  Ga. 
481,  36  S.  E.  684. 

nUnols.  WethereU  V.  Johngon,  20S 
Ht  247,  70  N.  E.  229. 

MBlnB.  Appleton  t.  Tnnibitll,  84 
He.  72,  24  Atl.  592. 

Maryland.  Uanning  v.  Bhriver,  79 
Md.  41,  28  Atl.  899;  Uaryland  Fiie 
Idb.  Co.  v.  Dalrymple,  26  Md.  242,  89 
Am.  Dee.  779. 


Greer  v.  Laf  s^ette  Comi- 
ty Bank,  12S  Mo.  55S,  30  8.  W.  319; 
Scbaaf  v.  Friea,  90  Mo.  App.  111.  See 
alao  Hagan  v.  Continental  Nat.  Bank, 
182  Mo.  319,  81  8.  W.  171. 

Now  Yoik.  8isaaii  v.  Bnrnom,  167 
App.  Div.  149,  141  N.  T.  8iipp.  846, 
ftff'd  220  N.  T.  734,  116  N.  E.  1075; 
Cammann  v.  Huntington,  89  App.  Dlv. 
99,  85  N.  T.  8upp.  434. 

Oregon.  See  Thomaa  v.  Gilbert,  SS 
Ore.  14,  Ana.  Gas.  1912  A  516,  104 
Pbc.  888,  101  Pac.  393. 

Pannsrlvania.  Rasenblatt  t.  Wein- 
man, 230  Pa.  536,  79  Atl.  710. 

Rhode  iBland.  £arle  v.  Grant,  14  B. 
I.  228. 

Tenneasee.  Holaton  Nat.  B&nk  v. 
Wood,  125  Tenn.  6,  140  8.  W.  31. 

trtalL  Hyams  v.  Bamberger,  1(^ 
TJtah  3,  36  Pae.  202. 

The  reuon  for  this  mle  is  that  the 
pledgee  is  a  tnurtee  and  haa  a  dntj 
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the  pledgee  to  purchase  b^^  a  provisioD  in  the  contract  of  pledge  or 
otherwise.** 

If  the  pledgee  does  purchase  without  such  coDsent,  he  ie  not  gnilty 
of  a  conTersion  m  long  as  be  has  the  stock,"  but  the  sale  is  voidable 
at  the  option  of  the  pledgor.  In  such  a  case,  the  pledgor  may  treat 
the  sale  as  valid  and  binding,'*  or  he  may  treat  it  as  absolntely  void, 
in  which  event  it  will  be  the  same  as  if  no  sale  had  been  made.*^    This 


to  perform  ia  relation  to  the  property 
wbieh  IB  ineonaiateat  with  the  char- 
acter of  a  purchaser.  Wetherell  v. 
Johnson,  20S  Dl.  247,  70  N.  £.  229. 

See  Sitgreavw  v.  Farmers'  &  Me- 
chanics' Bank,  49  Pa.  St.  359,  where 
a  privato  sale  to  officers  of  the  pledgee 
corporation  was  held  to  be  Illegal.. 

B*  Oallfonila.  EudgeuB  v.  Cham- 
berlain, 161  Cal.  TIO,  120  Pac,  422. 

IiOnlaiana.  Barry  t.  American 
White  Lead  &  Color  Works,  107  La. 
236,  31  So.  733. 

Matno.  Appleton  v.  TnmbnU,  84 
Ue.  72,  24  Atl.  592. 

Marj^uUL  Hanning  v.  Sbriver,  79 
Md.  41,  28  Atl.  899;  Maryland  Fire 
-  Ins.  Co.  V.  Dolrymple,  25  Md.  242,  8S 
Am.  Dee.  779. 

HlMonrL  Cboatean  v.  AUen,  70  Mo. 
290. 

Now  Toik.  Franklin  Nat.  Bank, 
City  of  New  York  v.  Newcombe,  1 
App.  Div.  294,  37  N.  T.  Snpp.  271. 

Pemnajlvaiila.  Colonial  Tmet  Co. 
r.' Central  Tnut  Co.,  243  Pa.  2S8,  90 
Atl.  189;  HeEee  v.  Smith,  219  Pa. 
490,  es  Atl.  1026;  Dwight  v.  Singer, 
27  Pa.  Super.  Ct  119. 

See  Holaton  Nat.  Bank  t.  Wood, 
125  Tenn.  6,  140  8.  W.  31,  where  sneh 
a  provision  in  the  contract  was  held 
not  to  apply  to  stock  subsequently 
deposited  with  the  pledgee  by  way  of 
further  lecurity. 

H  First  Nat.  Bank  of  Eansai  Qty 
V.  Buh,  85  Fed.  539;  Terry  t.  Bir- 
mingham Nat.  Bank,  93  Ala.  599,  30 
Am.  St.  Bep.  S7,  9  So.  S99;  Bryan  v. 
Baldwin,  52  N.  Y.  232;  First  Nat. 
Bank  of  Kanaas  City  v.  Hall,  22  N. 


Y.  App.  Div.  356,  47  N.  Y.  Sopp.  1054; 
Holaton  Nat.  Bank  v.  Wood,  125  Tenn. 
6,  140  a  W.  31. 

H  United  SUtee.  First  Nat.  Bank 
of  Eansaa  City  v.  Bush,  85  Fed.  539. 

OaUfomla.  Hill  v.  Finigan,  77  Cal. 
267,  11  Am.  St.  Hep.  279,  19  Pac.  494. 

nUnolS.  Wetherell  v.  Johnson,  208 
III.  247,  70  N.  E.  229. 

Irtnlwlana.  Succession  of  Lanaox, 
47  La.  Ann.  643,  17  So.  200. 

Maine.  Appleton  v.  Tumbull,  84 
Ue.  72,  24  Atl.  592. 

Hew  Yotk.  Cainmann  v.  Hunting- 
ton, 88  App.  Div.  99,  85  N.  Y.  Supp. 
434. 

Tensessae.  Holston  Nat.  Bank  v. 
Wood,  125  Tenn.  6,  140  8.  W.  31- 

QtalL  Hyama  v.  Bamberger,  10 
Utah  3,  36  Pac.  202. 

A  pledgor  loses  the  right  to  treat  a 
pnrchase  of  the  pledged  stock  by  tbe 
pledgee  as  invalid  if  he  fails  to  ex- 
ereiee  bia  option  within  a  reasonable 
time  after  being  inftTrmed  of  the  pur- 
chase. Hill  V.  Finigan,  77  Cal.  267, 
11  Am.  St.  Bep.  S7B,  19  Pac.  494. 

See  also  cases  cited  in  the  note  fol- 
lowing. 

BTimited  States.  Easton  v.  Oer- 
man-American  Bank,  127  U.  8.  532, 
32  L.  Ed.  210;  Minneapolis  AsB'n  v. 
Canfield,  121  V.  B.  29S,  30  L.  Ed.  962; 
First  Nat.  Bank  of  Kansas  City  v. 
ltn«h,  85  Fed.  639;  Leahy  v.  Lobdell, 
Farwell  A  Co.,  80  Fed.  665;  Rush  v. 
First  Nat.  Bank  of  Eansas  City,  71 
Fed.  102. 

Alabama.  Terry  v.  Birmiagham 
Nat.  Bank,  93  Ala.  509,  30  Am.  St. 
Bep.  87,  9  So.  299;  Sharpe  v.  NaUonal 
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rule  is  not,  however,  applicable  to  a  judicial  sale  in  a  suit  to  fore- 
eloBe.** 


§3931.  — Foreclosure  in  eqtiit?.    The  pledgee  ma?  file  a  bill  in 
eqoi^  to  foreclose  the  pledge  and  sell  the  stock.^    And  this  remedy 

Bank  of  Binnuighun,  87  Ala.  6M,  7 
So.  106. 

Oallfomla.  HUI  v,  Finigui,  77  CbL 
267,  11  Am.  St.  Bep.  279,  19  Pa«.  494. 

Oeoigla.  Beid  v.  C&ldwell,  110  Qa. 
481,  35  a  E.  684. 

Main*.  Appleton  t.  TonibttU,  64 
Me.  72,  24  AtL  592. 

HacrUnd.  Manning  r.  Sbriver,  79 
Md.  41,  28  AtL  SQB;  Br^aon  v.  Ban- 
ner, 25  Md.  424,  90  Ant.  Dee.  69; 
Maryland  Fire  Ins.  Co.  t.  Dalrymple, 
25  Md.  242,  89  Am.  Dee.  779. 

Mbsonri.  Oreer  v.  Lafaj^rte  Conn- 
ty  Bank,  128  Mo.  559,  30  S.  W.  319 
(wbere  tbe  nota  aecnred,  with  the 
stock  as  collateral,  had  been  sold  by 
the  pledgee  before  the  sale). 

Vaw  York.  Bryan  v,  Baldwin,  62 
N.  Y.  232;  Simon  v.  Banmin,  157  App, 
Dir.  149,  141  N.  Y.  Supp.  846,  aff'd 
220  N.  Y.  734,  116  N.  B.  1076;  Cam- 
nans  T.  Huntington,  89  App.  Div. 
99,  85  N.  Y.  Sapp.  434;  First  Nat. 
Bank  of  Kaneaa  City  v.  HaU,  22  App. 
Div.  356,  47  N.  Y.  Supp.  1054;  Star 
Pire  Ins.  Co.  v.  Palmer,  41  N.  Y. 
Super.  Ct.  267  (where  the  pledgee  was 
a  corporation,  and  tbe  stock  was  pur- 
chased by  an  ^Icer  for  it). 

Oregon.  Thomas  v.  Gilbert,  55  Ore. 
14,  Ann.  Cas.  1913  A  516,  104  Pae. 
888,  101  Pac.  393. 

TtDMLtmM.  Holston  Nat.  Bank  t. 
Wood,  125  Tenn.  6,  140  8.  W.  31. 

Utah.  Syama  t.  Bambergei,  10 
Utah  S,  36  Pae.  SOS. 

A  purchase  of  pledged  stock  by  the 
pledgee,  withoat  tbe  consent  of  the 
pledgor,  is  merely  voidable,  and,  if 
the  pledgor  repudiates  the  sale,  the 
pledgee  is  entitled  to  hold  the  stock 
nnder  the  original  pledge,  and  is  li- 
able therefor  only  on  payment  of  the 


debt,  or  on  a  conTorcion  of  the  name 
by  wrongfully  parting  with  the  poa- 
aession.  First  Nat.  Bank  of  Kansas 
City,  MiBsouii  t.  Bush,  85  Fed.  539. 

Nothing  pasees  by  the  sale,  but  the 
pledgee  still  holds  the  stock  under  his 
original  lien,  and  is  liable  to  aecouat 
for  it  and  to  deliver  it  to  the  pledgor 
upon  payment  of  tbe  debt.  Thomas 
T.  Gilbert,  55  Ore.  14,  Ann.  Cas. 
1912  A  516,  104  Pac.  -888,  101  Pac. 
393. 

BBPewable  Min.  Co.  v.  Maaon,  145 
n.  8.  349,  36  L.  Ed.  732. 

MUnltad  Statas.  Land  Title  ft 
Trnat  Co.  v.  Asphalt  Oo.  of  America, 
127  Fed.  1;  Uerritt  v.  Ameriean  Steel- 
Barge  Co.,  70  Fed.  228. 

Alabama.  Jones  v.  Dimmick,  178 
Ala.  296,  59  So.  S23. 

Oalifoinla.  OrilBn  v.  Smith,  171 
Pac.  92. 

nUnofB.  Stokea  v.  Frazier,  72  IlL 
428. 

Iowa.  Croft  v.  Colfax  Klee.  Light  & 
Power  Co.,  113  Iowa  455,  85  N.  W. 
761;  Bobinson  t.  Hurley,  11  Iowa  410, 
79  Am.  Dec.  497. 

EentnckT.  Bay  v.  Ellis,  162  Ky. 
S17,  1T2  a  W.  951. 

Nebraska.  Brown  r.  Hotel  Ase'n, 
63  Neb.  181,  88  N.  W.  175. 

Hew  YoA.  Merehanta'  Nat.  Bank 
of  Whitehall  V.  Hall,  83  N.  Y.  338,  38 
Am.  Bep.  434;  Coffin  v.  Chicago  North- 
em  Pac.  Const.  Co.,  4  Hun  625;  Page 
V.  Boggess,  41  Misc.  46,  83  N.  Y. 
Snpp.  569;  Vanpell  v.  Woodward,  2 
Sandf.  Cb.  143. 

Oregon.  Irving  Park  Ase  'n  t.  Wat- 
son, 41  Ore.  95,  67  Pac.  945.  ■ 

PeniuylTanla.  Sitgreaves  v.  Farm- 
ers' k  Mechanics'  Bank,  49  Pa.  St. 
359. 
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is  not  barred  by  tbe  fact  that  his  contract  expressly  aathorizes  him 
to  sell.** 
As  a  rule  any  one  who  has  a  right  to  pay  the  debt  and  redeem  is 


Ccrmick  v.  BichardB,  3 

Vatmont.  Wliite  Biver  Sav.  Bank  v. 
Capital  Bav.  Bank  &  Trust  Ga,  77 
Vt.  123,  107  Am.  St.  Bep.  754,  59  AtL 
197. 

WaBblngton.  Nagel  t.  Ham,  Yeara- 
lej  &  B<rrie,  S8  Wash.  99,  152  Pae. 
520;  American  Bonding  £  Tnut  Co. 
V.  Pacific  Brewing  A  Malting  Co.,  34 
Waeb.  10,  74  Pae.  S26;  Washington 
Nat.  Bnilding,  Loan  &  InveBtment 
AsB'n  V.  Saunders,  24  Wasli.  321,  64 
Pac.  546 ;  State  v.  Superior  Court 
Bjng  Co.,  13  Wash.  607,  46  Pac.  342, 
43  Pac.  8S7.  See  also  American 
Bonding  Co.  v.  Loeb,  50  Wash.  104, 
126  Am.  St.  Bep.  891,  96  Pac,  682,  47 
Wash.  447,  92  Pac.  282. 

WbscOQBliL  Plankinton  v.  Hilde- 
brand,  89  Wis.  209,  61  N.  W.  839. 

"Proceedings  in  equity  are  pecu- 
liarly appropriate  where  •  •  • 
neither  the  time  of  redemption  nor 
the  manner  and  time  of  sale  are  speci- 
fied in  tbe  contract  and  the  pledgee's 
rights  or  powers  are  being  questioned 
or  denied  by  tbe  corporation  which 
issued  the  stock  pledged,  itself  claim- 
ing a  priority  of  lien  thereon.  In  a 
court  of  equity,  the  pledgee's  trust 
can  be  made  available  with  proper 
regard  for  the  rights  of  all  con- 
cerned." White  River  Sav.  Bank  v. 
Capital  Sav.  Bank  ft  Trust  Co.,  77  Vt. 
123,  107  Am.  St.  Bep.  754,  59  Atl. 
197. 

A  suit  to  foreclose  a  pledge  given 
to  secure  the  unpaid  balance  due  on  a 
subscription  to  tbe  stock  may  ba 
maintained  regardless  of  the  solvency 
or  insolvency  of  the  other  stockhold- 
er's, and  no  right  of  contribution  be. 
tween  stockholders  can  be  enforced 
therein.  Nor  can  the  other  stock- 
holders be  compelled  to  account  to  the 


corporation  in  such  a  suit  for  rebates 
and  commissions  received  by  them 
from  the  owner  of  land  purchased  by 
the  corporation.  Irving  Park  Ass'n 
T.  Watson,  41  Ore.  95,  67  Pac.  946. 

The  remedy  given  by  the  Alabama 
statute  for  enforcing  pledges  is  cu- 
mulative, and  does  not  prevent  a  le- 
BOrt  to  equity.  Jones  v.  Dimmieh, 
178  Ala.  296,  59  So.  623. 

It  is  not  necessary  that  the  pledgee 
have  his  damagu  assessed  at  law  be- 
fore coming  into  chancery,  but  that 
may  be  done  in  the  chancery  p 
ing.  Jones  v.  Dimmick,  178  Ala.  £ 
59  So.  623. 

The  courts  of  New  Tork  have  ju 
diction  of  a  suit  by  a  citizen  ofthal 
state  to  foreclose  a  lien  on  stock 
a  foreign  corporation  where  the  eer- 
tificates  are  on  deposit  with  a  domes- 
tic corporation.  Page  v.  Boggeas,  41 
N.  Y.  Misc.  46,  83  N.  Y.  Supp.  569. 

The  fact  that  the  defendant  in  such 
an  action  sets  up  a  parsmount  title 
does  not  give  the  plaintiff  the  right  to 
dismiss  on  the  ground  that  he  does 
not  elect  to  try  his  title  in  that  form 
of  action.  Washington  Nat.  Building, 
Loan  &  Investment  Ass'n  v.  Saun- 
ders, 24  Wash.  321,  64  Pac.  546. 

In  White  River  Sav.  Bank  v.  Capi- 
tal Sav.  Bank  &  Trust  Co.,  77  Vt.  123, 
107  Am.  St.  Bep.  754,  59  Atl.  197,  such 
a  suit  was  held  not  to  be  barred  by 
laches  as  against  the  holder  of  a  sub- 
sequent iien. 

M  Land  Titk  &  Trust  Co.  v.  Asphalt 
Co.  of  America,  127  Fed.  1;  Bozet  v. 
McClellan,  48  HI.  34S,  95  Am.  Dec. 
551;  Cofiln  v.  Chicago  Northern  Pac. 
Const.  Co.,  4  Hun  (N.  Y.)  625;  Cor- 
nlck  V.  Biebards,  3  Lea  (Tenn.)  1. 
See  also  cases  cited  in  the  preceding 
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a  neeeseary  party  to  a  suit  to  foreclose,**  including  the  pledgor,"  or 
his  personal  representatives  in  case  of  his  death,"  and  his  assignees, 
where  the  pledgee  has  notice  of  the  assignment.**  The  decree  in  such 
a  suit  should  adjudge  the  pledgee  a  lien  on  the  stock  and  direct  its 
sale,*  The  lien,  of  the  pledge  is  merged  in  the  decree  of  foreclosure, 
and  thereafter  the  pledgee  is  not  entitled  to  possession  of  the  certif- 
icate, but  only  to  have  the  judgment  carried  into  execution.  The  only 
right  of  the  pledgor  under  such  circumstances  is  the  right  of  redemp- 
tion, and  the  clerk  of  the  court  is  the  proper  custodian  of  the  certifi- 
cate until  redemption  or  sale.** 

§  3932.  —  Effect  of  death  or  nuolvem^  of  pledgor.  On  the  death 
or  insolvency  of  a  pledgor  of  stock,  the  pledgee  is  not.  bound  to  enforce 
the  pledge  by  a  sale  of  the  stock  before  proving  his  claim  against  the 
estate;  nor  is  he  bound  to  surrender  the  stock  before  payment."  And 
he  is  not  bound  to  prove  his  claim  against  the  estate  in  the  probate 
proceedings  unless  he  seeks  recourse  against  other  property  of  the 
estate.**  If  he  sells  the  stock,  he  is  entitled  to  prove  against  the  estate 
for  any  deficiency  .*• 


<I A  decree  in  the  absence  of  such 
a  peisou  is  nugatory.  Brvwn  v.  Hotel 
Am-u,  as  Neb.  181,  S8  N.  W.  175. 

■■If  the  pledgor  is  not  made  a 
party,  a  judgment  foreclosing  hia  in- 
tereat  would  be  a  nullity.  Carthage 
Nat.  Bank  v.  Poole,  160  Mo.  App.  133, 
141  8.  "W.  729. 

Generally  the  pledgor  is  a  neces- 
sary party  to  such  a  enit,  but  the 
contrary  is  true  where  he  consents  In 
writing  that  the  stock  may  be  sold 
pursuant  to  the  decree  and  the 
proceeds  applied  Urst  to  the  payment 
of  the  debt  secured  by  the  pledge, 
and  that  any  balance  remaining  may 
be  applied  to  the  payment  of  the 
debt  of  a  subsequent  lien  holder. 
White  Eiver  Sav.  Bank  v.  Capital 
Bav.  Bank  ft  Trust  Co.,  77  Vt.  123, 
107  Am.  St.  Eep.  754,  59  Atl.  197, 

tSWadlinger  v.  First  Nat.  Bank, 
209  Pa.  197,  58  Atl.  359. 

MBrown  v.  Hotel  Ass'n,  83  Neb. 
181,  88  N.  W.  175. 

*0  A  judgment  which  gives  the  plaln- 
tUf    the  ,  stook    without    giving    the 


pledgor  credit  therefor  on  the  per- 
sonal jndgroeot  rendered  against  him 
on  the  note  secured  by  the  pledge  is 
erroneous.  Bay  v,  Ellis,  162  Ky.  617, 
172  8.  W.  951. 

H  American  Bonding  Co.  v.  Loeb, 
50  Wash.  104,  126  Am.  8t,  Bep.  891, 
96  Pae.  692. 

<T  Wheeler  v.  Walton  ft  Whann  Co., 
72  Fed.  966;  Fnrness  v.  Union  Nat. 
Bank  of  Chicago,  147  1)1.  570,  35  N. 
B.  624;  People  v.  £.  Bemington  ft 
8ons,  121  N.  T.  328,  S  L.  B.  A.  498, 
24  N.  E.  793. 

The  fact  that  his  claim  on  the  debt 
ia  barred  by  the  statute  of  nonelaim, 
because  of  his  failure  to  sue  there- 
on within  the  prescribed  time  after 
its  rejection  by  the  administrator,  is 
not  a  bar  to  an  action  to  foreclose 
the  pledge.  Piper  v.  Hayward,  71 
N.  T.  Misc.  41,  127  N.  T.  Supp.  240. 

n  Bavings  Union  Bank  ft  Trust  Co- 
V.  Crowley,  —  Cal.  — ,  169  Pae.  67; 
Clarke  v.  First  8tate  Bank  of  Dallas, 
—  Tex.  Civ.  App.  — ,  150  8.  W.  203. 

■■Philadelphia   Warehouse    Co.    v. 
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A  plet^ee  who  proves  hb  claim  in  bankruptcy  proceedings  as  an 
unsecured  one  and  receives  a  dividend  as  an  unsecured  creditor, 
waives  his  lien," 

§  3933.  —  Statute  of  limitations.  The  statute  of  limitations  may 
bar  an  action  ou  a  debt  secured  by  a  pled^  of  stoek,^  but  the  fact 
that  an  action  is  barred  does  not  affect  the  right  of  the  pledgee  to 
retain  the  stock,  or  to  enforce  the  pledge  by  a  sale  thereof,  or  by  fore- 
closure," 

It  has  been  held  that  the  pledgee  of  stock  is  not  the  agent  of  the 
pledgor  for  the  purpose  of  extending  the  statute  of  limitations,  and 
hence  that  the  fact  that  he  credits  the  proceeds  of  the  sale  of  the 
pledged  stock  on  the  note  secured  by  the  pledge  will  not  prevent  the 
running  of  the  statute  as  against  the  right  to  collect  the  balance 
remaining  unpaid.  And  this  has  been  held  to  be  true,  although  the 
contract  of  pledge  gives  the  pledgee  the  right  to  sell  at  public  or 
private  sale,  with  or  without  notice,  and  to  sell  at  a  board  of  brokers, 
and  though  the  pledgor  therein  expressly  agrees  to  pay  any  deficiency 
which  may  exist  after  a  sale  of  the  collateral  and  the  application  of 
the  proceeds  on  the  note.  And  it  has  also  been  held  that  the  failure 
of  the  pledgor  to  object,  when  notified  of  the  sale  of  thu  stock  and 
the  application  of  the  proceeds  upon  the  note,  does  not  amount  to  a 
new  promise  preventing  the  running  of  the  statute,™ 


Anniaton  Pipe.  Works,  106  Ala.  3B7, 
18  Bo.  43;  FnrueM  v.  Union  Nat. 
Bulk  at  Chicago,  147  III.  670,  33  N. 
E.  624,  Compare  State  v.  Nebraska 
Sav.  Bank,  40  Neb.  342,  58  N.  W. 
976. 

7«  First  Nat.  Bank  of  Waterloo  v. 
Exchange  Nat.  Bank  of  Seneca  Falls, 
179  N.  Y.  App.  Div,  22,  153  N.  V. 
Bnpp.  818,  aff'd  164  N.  T.  Snpp.  1092. 

n  Hartranf t 's  Estate,  153  Pa.  St. 
530,  34  Am.  St,  Bep,  717,  26  Atl.  104. 

Whether  the  debt  is  barred  depends 
on  the  statutes  of  the  state  where  the 
contract  was  made  and  the  parties  re- 
aided.  In  the  absence  of  proof,  it  will 
he  presumed  that  the  cmnmon  law 
prevails  in  a  state  other  than  that 
of  the  foTuro,  and  at  common  law 
there  is  no  presumption  of  payment 
under  20  ^ears.  Warrior  Coal  Ic  Coke 
Co.  V,  National  Bank  of  Augusta 
(Ala.),  53  So.  997. 


In  Louisiana  it  is  held  that  the 
pledge  is  a  constant  aekuowledgment 
of  the  debt  aecnred  thereby  which 
conatantlj  interrupts  pTeseription, 
First  Nat,  Bank  of  Lake  Charles  v. 
Belt,  141  La.  S3,  74  So.  e2S. 

TB  muted  Stetas.  Miller  v.  Hoas- 
ton  City  St.  By.  Co,,  55  Fed,  366, 

OaUfomla^  Savings  Union  Bank  ft 
Trust  Co.  T.  Crowley,  169  Pac.  67; 
Zellerbach   v.  Alleaberg,  99  CaL   57, 

33  Pac.  786, 

N«w  York.  Piper  t.  Hayward,  71 
Mise,  41,  127  N,  T.  Snpp,  240. 

Fennaylvuila.  Wadlinger  t.  First 
Nat.  Bank,  209  Pa.  197,  58  AtL  3,^9 ; 
Hartranft's  Estate,   163   Pa.   St   530, 

34  Am.  St,  Eep.  717,  26  Att  104. 
Tsxas.     Tombler   v.    Palistine   Ice 

Co.,  17  Tex.  Civ.  App.  596,  43  a  W. 
896, 

TSBroorklyn  Bank  v.  Bamaby,  197 
N.  Y,  210,  27  L.  B,  A.  (N.  8.)  848,  90 
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§  3934.  —  Effect  of  sale  or  f  oreoloanre ;  snrpliu  «■  d^deiu^.  The 
foreclosare  does  not  aifect  agreements  in  peraonam  between  the 
pledgee  and  third  persons  relative  to  the  pledged  property.'* 

Where  a  pledgee  of  stock  sells  the  same,  and  does  not  realize  enough 
to  satisfy  the  debt,  he  may  proceed  against  the  pledgor  personally, 
or  against  his  estate,  for  any  deficiency,"  unless  there  is  an  agreement 
to  the  contrary,"  On  the  other  hand,  any  surplus  remaining  after 
the  satisfaction  of  the  debt  belongs  to  the  pledgor  or  those  claiming 
under  him." 


§3935.  — Eight  to  me  on  debt  without  fareclosore.  Instead  of 
foreclosing  the  pledge,  the  pledgee  may  bring  a  suit  against  the  pledgor 
personally  on  the  debt,  in  which  event  he  is  not  bound  to  return 
or  offer  to  return  the  stock  before  the  debt  is  paid,"  although  he  may 


N.  E.  834,  lev'g  jndgmeiit  126  N.  Y. 
App.  DiT.  936,  110  N.  Y.  8app.  1123, 
which  afl'd  57  N.  T.  Uiac.  195,  107 
N.  T.  Snpp.  584, 

7*  An  agreement  by  the  pledgee  to 
assign  an  interest  in  a  coiporatioa 
pledged  to  him  to  a  third  pereon  at 
the  latter 'h  option  on  tender  of  the 
debt  seeared  by  the  pledge  was  held 
to  be  in  personam,  and  hence  not  to 
have  been  afCeeted  by  a  foreclosure 
and  the  bidding  in  of  the  pledged 
property  by  the  pledgee  at  the  sale,  so 
that,  where  the  pledgee  thereafter  re- 
fused to  carry  it  out,  and  sold  the 
property  to  others,  he  was  guilty  of 
conversion,  and  was  liable  to  SDch 
third  person  for  the  difFerence  be- 
tween the  amount  of  the  debt  se- 
cnred  by  the  pledge  and  the  value  of 
the  pledged  property,  with  intereet. 
Fetzer  7.  Bonth  Side  Lumber  Co.  of 
Chicago,  202  Fed.  87S. 

TBNew  York  Security  &  Trust  Co. 
V.  Lombard  Inv.  Co.,  73  Fed.  637; 
Philadelphia  Warehouse  Co.  v.  Annis- 
ton  Pipe  Works,  JOfl  Ala.  357,  18  So. 
43;  Fnrnesa  v.  Union  Nat  Bank  of 
Chicago,  147  HI.  570,  35  N.  E.  624; 
■Wallaee  v.  Berdell,  24  Hon  (N.  Y.> 
879. 

K  The  fact  that  a  note  recites  that 
ft  eertiileate  of  stock  is  "deposited  as 


collateral,  without  recoarse,"  does  ex- 
clude personal  liability  of  the  pledgee 
on  the  note.  Bathbum  v.  Jonas,  47 
S.  C.  206,  25  S.  E.  214. 

TT  Alabama.  Adams  v.  Adams,  73 
So.  984, 

Hlnonrl.  Hagan  v.  Continental 
Nat.  Bank,  182  Mo.  319,  81  a  W.  171. 

Habnwk*.  Palmer  v.  Parmele,  101 
Neb.  691, 164  N.  W.  705,  848. 

Kew  Tort.  Smith  v.  Savin,  141  N. 
y.  315,  38  N.  E.  338;  Twelfth  Ward 
Bank  City  of  New  York  v.  Samuels, 
71  App.  Div.  168,  75  N.  Y.  Supp.  561, 
aff'd  176  N.  Y.  593,  68  N.  E.  1125; 
Gauntlett  v.  Patton,  96  App.  Div,  827, 
89  N.  Y,  Supp,  385,  where  conflicting 
claims  to  a  surplus  were  determined. 

Termont.  White  Biver  Sav.  Bank 
V.  Capital  Sav.  Bank  £  Trust  Co.,  77 
Vt.  133,  107  Am.  St.  Eep.  754,  S9  Atl. 
197. 

If  he  refuses  to  pay  over  such  snr- 
plus  he  is  guilty  of  conversion.  Pal- 
mer T.  Parmele,  101  Neb.  691,  164  N. 
W.  705,  848. 

TBtTnlt«d  BtMltat.  Skud  v.  Tilling- 
hast,  195  Fed.  1. 

OaUfornla,  Williams  v.  Parker,  30 
Cal.  App.  71,  157  Pae.  660. 

a«OT^a.  American  Nst.  Bank  of 
Atlanta  v.  Eaat  Atlanta  Bank,  95  B. 
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be  compelled  to  release  or  reass^n  tiie  secnrity  when  his  claim  is 
sati^ed.^  And  in  a  proper  case  he  may  proceed  by  action  on  the 
debt  and  attaehment  of  the  stock,**  although  by  so  doing  he  waives 
the  pledge.'* 

§3936.  ~Redemp(loii~-Ri£^t  to  redeem.  "When  the  debt  for  which 
stock  is  pledged  as  collateral  security  becomes  due,  the  pledgor  has 


Bozet  V.  MeClellan,  48 
m.  345,  95  Am,  Dee.  551;  Corning  v. 
Bridgewater  G»i  Co.,  lOO  IlL  App. 
221. 

low*.  BobinsoD  v.  Hurley,  11  Iowa 
410,  79  Am.  Dec.  497. 

HaoAclraMtU.  Butman  T.  Howell, 
144  Masa.  66,  10  N.  E.  504;  Taylor  v. 
Cbeever,  6  Qray  146. 

MleUgaa.  Allen  v.  Hook,  164  N. 
W.  384;  Beid  v.  Detroit  Ideal  Paint 
Co.,  132  Mich.  52S,  04  N.  W.  3. 

Hew  J«ney.  Donnell  t.  Wyckoff, 
40  N.  J.  L.  48,  7  Atl.  672. 

Htm  Toik.  De  Cordova  v.  Bamam, 
130  N.  T.  615,  27  Am.  St.  Bep.  S38, 
29  N.  £.  1009;  Frank  A  J.  G.  Jenkins, 
Ji.  V.  CoDkliD,  146  App.  Div.  301,  130 
N,  Y.  8npp.  778;  EobertBon  v.  Sully, 
B  App.  DIt.  152,  37  N.  Y.  Supp.  935, 
xev'd  157  N.  Y.  624,  52  N.  E.  668. 

FomujrlTaniA.  Sitgreaves  v.  Farm- 
STB'  ft  MechanicB'  Bank,  49  Pa.  St. 
359;  Fullerton  v,  Uobley,  2  Uonag. 
726,  15  Atl.  856. 

Bootb  OaroUnA.  Batbbura  v.  Jones, 
47  B.  C.  206,  25  B.  S.  214. 

Tbzm,  Sinclair  v.  Weektf  (Tex. 
av.  App.),  41  a  W.  107. 

Vsrmont.  Wbite  Biver  Sav.  Bank 
V.  Capital  Sav.  Bank  &  Trust  Co.,  77 
Tt.  1E3,  107  Am.  St.  Bep.  754,  59  Atl. 
197. 

He  is  under  no  obligation  to  sell  the 
stock  before  bringing  suit,  and  cannot 
be  ebarged  with  negligence  in  failing 
to  do  80.  Allen  v.  Hook,  —  Mich.  ^ 
164  N.  W.  384. 

The  right  to  soe  the  maker  of  a 
note  personally  is  not  excluded  by  the 
fact  that  it  recites  that  a  certificate 


of  stock  is  "depoeited  as  collateral, 
without  recourse."  Bathbnm  v. 
Jones,  47  S.  C.  206,  25  8.  E.  214. 

In  an  action  by  a  corporate  creditor 
on  the  debt,  the  corporation  cannot 
offset  the  value  of  stock  taken  by  him 
as  security.  Beid  v.  Detroit  Ideal 
Paint  Co.,  132  Mich.  528,  94  N.  W.  3. 

"This  rule,  of  course,  proceeds  upon 
the  theory  that  the  pledgee  is  in  pos- 
session of  the  collaterals,  and  is  en- 
titled to  retain  tbem  until  his  claim 
is  paid."  Skud  v.  Tillinghast,  105 
Fed.  1. 

7>Skud  V.  Tillinghast,  105  Fed.  1. 

Where  the  stock  is  negotiable  by 
the  pledgee,  he  should  bo  required  to 
produce  it  at  the  trial  unless  he  in- 
sists on  proceeding  after  being 
charged  with  the  face  value  of  tha 
coUateraL  Frank  &  J.  G.  Jenkins,  Jr. 
V.  Conklin,  146  N.  T.  App.  Div.  301, 
130  N.  Y.  Supp.  778. 

»H.  B.  Claflin  Co.  v.  Bretifelder, 
69  Ark.  271,  62  8.  W.  905;  Barberry  v. 
Woodson  Sheep  Co.,  IS  Mont.  317,  45 
Pae.  278. 

<1H.  B.  Claflin  Co.  v,  Bretzfelder, 
69  Ark.  271,  62  S.  W.  905;  Barberry 
T.  Woodson  Sheep  Co.,  18  Mont.  317, 
45  Pac.  278.  See  also  Hudson  v.  Bank 
of  Pine  Bluff,  75  Ark.  493,  87  S.  W. 
1177. 

This  is  true  although  the  attach- 
ment proceeding  is  ineffectual.  "The 
rights  acquired  by  a  pledge  and  an 
attachment  are  inconsistent,  and  can- 
not be  maintained  by  the  same  per- 
son at  the  same  time."  H.  B.  Cl»f- 
lin  Co.  V.  Bretzfelder,  69  Ark.  271,  62 
S.  W.  906. 
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a  right  to  redeem  the  stock  by  ■payment.'"  And  this  right  extends  to 
holders  of  subsequent  liens  on  the  pledged  stock,**  and  to  subsequent 
purchasers  of  the  pledgor's  interest.**  A  pledgee  holding  a  prior 
lien  may  also  redeem  from  a  subsequent  pledge  constituting  s  second 
lien,  although  he  is  not  obliged  to  do  so.** 

A  valid  tender  of  the  amount  due  releases  the  pledge,  whether  the 
pledgee  accepts  it  or  not.**    And  under  some  statutes  the  amount 


U  United  SUtW  New  Tork  As- 
sets Bealization  Co.  ▼.  MeEinnon,  209 
Fed.  791. 

MlmnuL  Smitli  V,  Becker,  19S  Ma. 
App.  567,  184  a.  W.  843. 

N«W  Toik.  Boberts  v.  Sykes,  30 
B«rb.  173. 

PauuylTuila.  Eichbaum  t.  Sam- 
ple, £13  Pa.  216,  62  Atl.  837. 

Bliode  Island.  United  Nat.  Bank  v. 
Tappui,  33  B.  I.  1,  79  Atl.  946. 

Somii  OtonUna.  Haielden  v.  Hamer, 
07  B.  C.  178,  ei  a  E.  424. 

UttlL  Hj'ama  v.  Bamberger,  10 
Utah  3,  36  Pac  203. 

Tecmont.  White  Biver  Sav.  Bank 
V.  CapiUl  SsT.  Bank  &  Trnat  Co.,  77 
Vt.  123,  107  Am.  St.  Bep.  754,  69  AU. 
197. 


Wbitney  v.  Whitney 
Broa.  Co.,  162  Wis.  453,  140  N.  W. 
35. 

The  pledgor  liaa  a  continuing  tighX 
to  Tedesm  np  to  the  time  when  the 
power  of  sale  ia  exercised  or  the 
pledge  is  foreclosed  by  judicial  pro- 
ceedings institnted  for  that  pvrpoao. 
United  Nat  Bank  v,  Tappan,  33  B.  L 
1,  79  AtL  946. 

It  ia  the  dot;  of  the  pledgee  to  re- 
deliver the  pledged  stock  to  the 
pledgor  when  the  latter  eompliea  with 
the  eooditiona  of  the  contract.  Smith 
V.  St&ten  iBland  Land  Co.,  175  N.  Y. 
App.  Div.  5SS,  162  N.  T.  Snpp.  6S1; 
Hoiuton  ft  T.  C.  B.  Co.  v.  Conner,  29 
Tei.  Civ.  App.  258,  67  8.  W.  773. 

■>A  corporation  which  has  acquired 
a  lien  on  the  pledgor's  interest,  sub- 
ject to  the  pledge,  may  redeem. 
WhiU  Biver  Sav.  Bank  v.  Capital  Sav. 


Bank  A  Trust  Co.,  77  Vt.  123,  107 
Am.  St.  Bep.  754,  59  Aa  197. 

The  holder  of  a  sabseqaent  pledge, 
which  is  a  second  lien,  may  redeem. 
Athol  Sav.  Bajik  v.  Bennett,  203 
MaM.  480,  80  N.  ^.  632. 

MMcEee  v.  Bernheim,  ISO  N.  Y. 
App.  Div.  424,  114  N.  Y.  Supp.  1080, 
aff'd  198  N.  r.  575,  02  N.  E.  1091. 

When  the  pledgor  of  stock  has  as- 
signed the  same,  the  aaaignea  may  ten- 
der  the  amount  of  the  debt  when  due, 
and  may  maintain  trover  for  conver- 
sion if  the  pledgee  refuses  to  de. 
liver  the  stock.  Loughborough  v.  Me- 
Nevin,  74  CaL  260,  5  Am.  SL  Bep.  435, 
15  Pac.  773,  14  Pao.  360. 

A  purchaser  of  the  pledgor 'a  inter- 
est in  the  stock  at  execntion  sale  baa 
a  right  to  redeem.  Cushing  v.  Build- 
ing Asa'n  Society  of  New  or  Practi- 
cal Psychology,  165  Cal.  731,  134  Pac 
324. 

U  Athol  Sav.  Bank  v.  Bennett,  203 
HasH.  480,  89  N.  E.  632, 

M  United  States.  New  York  As- 
sets Bealixation  Co.  v.  MeEinnon,  209 
Fed.  791. 

OallfMnla.  Loughborough  v.  Me- 
Nevin,  74  Cal.  250,  6  Am.  8t.  Bep. 
435,  15  Pac.  773,  14  Pac.  369. 

0(AoradO.  Tom  Boy  6old  Mines  Co. 
V.  Oreen,  11  Colo.  App.  447, 53  Pac.  845. 

UlBSonrl.  See  Merriam  v.  Childa, 
93  Mo.  131,  6  8.  W.  615. 

How  Tork.  Lawrence  v.  Maxwell, 
53  N.  Y.  19;  Sisaou  v.  Bamnm,  157 
App,  Div.  149,  141  N.  Y.  Supp.  846, 
aff'd  220  N.  Y.  734,  116  N.  E.  1075; 
Furber  v.  National  Metal  Co.,  118 
App.  Div.  263,  103  N.  Y.  Sopp.  490, 
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of  the  debt  is  extinguished  hj  a  due  offer  of  payment  if  the  amount 
is  immediately  deposited  with  a  bank  in  the  name  of  the  creditor 
and  notice  thereof  is  given  to  him.*' 

If  the  pledgee  wrongfully  refases  to  return  the  stock  after  pay- 
ment or  tender,  he  is  guilty  of  a  conversion,  and  also  of  a  breach  of 
contract,  and  the  pledgor  may  maintain  trover,  or  he  may  waive  the 
tort,  and  maintain  assumpsit. " 


Bamberger,    10 


0  has  -wrongfully 
hii  pledgee. 


aff'd  193  N.  T.  622,  86  N.  B.  1124. 

Oragon.  HcFTgan  v.  Johns,  84  Ore. 
657,  160  Pac.  369. 

nub.      Bjama 
iruh  3,  36  Pac  20 

A  tender  by  one  wbi 
repledged  the  atoek 
whieb  ia  refused,  releaiea  the  lien  aa 
to  the  original  pledgor  as  well  as  to 
the  eecond  pledgor.  New  York  As- 
■eta  Bealization  Co.  v,  UcKinnon, 
209  Fed.  79L 

The  tender  Is  good  although  condi- 
tioned on  the  return  of  the  collateral. 
New  York  Assets  Bealization  Co.  v. 
MeEinnon,  20»  Fed.  T91. 

But  a. purchaser  of  the  pledgor's  In- 
terest in  the  stock  at  execution  sale  is 
not  entitled  to  insist  upon  an  assign, 
ment  to  bim  of  the  note  secured  by 
the  pledge  as  a  condition  to  bis  re- 
demption of  the  stock.  Gushing  v. 
Building  Ass'n  Society  of  New  or 
Practical  Psychology,  165  Cal.  731, 
134  Pac.  324. 

Where  a  tender  ig  made  to  the  cash- 
ier of  the  pledgee,  who  has  no  au- 
thority in  the  matter,  he  has  a  right 
to  confer  with  hie  superiors,  and  the 
latter  are  entitled  to  a  reasonable 
time  within  which  to  accept  or  reject 
it.  If  the  pledgor  is  requested  to 
wait  for  an  answer,  but  leaves  within 
a  few  mlnntes  without  further  demand 
or  inquiry,  and  before  receiving  a  re- 
ply, be  thereby  waivea  the  effect  of 
the  tender.  Sisson  v.  Bamum,  157  N. 
T.  App.  Div.  149,  141  N.  T.  8npp. 
846,  aff'd  220  N.  T.  734,  116  N.  E. 
1076. 

In  a  stdt  in  equity  by  the  owner  of 


pledged  stock  Ur  have  the  stock  re- 
stored to  him  and  his  title  thereto 
quieted  on  the  ground  that  the  lien 
of  the  pledge  has  been  extinguished 
by  a  rejected  tender  of  the  amount 
dne,  payment  of  the  debt  may  be 
made  a  condition  of  granting  the 
relief  sooght.  Love  v.  Park,  96  Neb. 
485,  148  N.  W.  140,  95  Neb.  729,  140 
N.  W.  941. 

■7  A  tender  of  (10  is  not  a  due  of- 
fer of  payment  of  a  debt  of  $20,000 
within  the  meaning  of  this  prorision. 
Colton  V.  Oakland  Bank  of  Saving!, 
137  Cal.  376,  70  Pac  225. 

Utmitad  BUta&  New  York  As- 
sets Bealization  Co.  v.  McKinnon,  20t 
Fed.  791. 

Oallfomla,  Eullnutn  v.  Qreene- 
banm,  92  Cal.  403,  27  Am.  Bt.  Bep. 
150,  28  Pac.  674j  Longhborongh  v. 
McNevin,  74  Cal.  2S0,  5  Am.  St.  Bep. 
435,  15  Pac  773,  14  Pac  369. 

Gooi^la,  Eeid  v.  Caldwell,  120  Ga. 
718,  48  8.  E.  191. 

Uaxrland.  German  Sav.  Bank  of 
Baltimore  City  v.  Eenshaw,  78  Md. 
475,  28  Atl.  281 ;  Harris  v.  Franklin 
Bank,  77  Ud.  423,  26  Atl.  623. 

Hew  Toik.  L&wrenee  v.  Maxwell, 
53  N.  Y.  19. 

Oregon.  Morgan  v.  Johns,  84  Ore 
557,  165  Pac.  869. 

Utah.  Hyams  v.  Bamberger,  10 
Utah  3,  36  Pac.  202. 

Befnsal  to  return  the  stock  when 
the  dividends  on  the  stock  have 
amonnted  to  a  sum  snfBcient  to  pay 
the  debt  constitutes  a  conversion. 
Beid  T.  Caldwell,  120  Oa.  718,  48  a 
E.  191. 
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A  pledgor  of  stock  has  no  rigbt  to  the  return  of  any  part  thereof 
nntil  the  whole  amount  of  the  debt  for  which  it  was  pledged  is  paid, 
anless  there  is  some  agreement  to  the  contrary ;  bat  it  is  ccmipetent, 
of  conrse,  for  the  parties  to  a^ee  that  part  of  the  stock  may  be  with- 
drawn as  part  payments  are  made.** 

§3937. Suit  in  «iiiit:r  to  i^Bi^Mm.  As  a  general  role  the  pledgor 

cannot  maintain  a  suit  in  equity  to  redeem  since  he  ordinarily  has 
an  adequate  rranedy  at  law.*"  But  a  bill  in  equity  to  redeem  may  be 
maintained  where  the  circumstances  are  such  that  the  remedy  at  law 
is  inadequate,  or  where  some  special  ground  of  equitable  jurisdiction 
exists,  as  where  an  accounting  is  necessary,  or  where  the  pledgor, 
under  the  circumstances,  is  ^titled  to  on  injnnetion  against  a 
transfer  by  the  pledgee,  or  where  a  discovery  is  sought,  or  where 
there  has  been  a  transfer  of  the  stock  on  the  books  of  the  corpora- 
tion, and  the  pledgee  is  insolvent,  or  the  pledgor  wishes  to  recover  the 
1  of  the  stock  itself,  and  perhaps  in  other  cases.'^    And  there 


That  there  are  variotu  conflicting 
cUimanta  for  the  atoek  is  no  exeiue 
for  the  pledgeo'i  refusal  to  return  it. 
He  may  bring  an  action  in  the  nature 
of  a  bill  of  interpleader  against  them. 
New  York  Aaeets  BealizatioD  Co.  v. 
UcEinnon,  209  Fed.  791. 

WHiggins  V.  Lansingh,  154  HI.  301, 
40  N.  E.  362;  First  Nat.  Bank  of  Id- 
diaaapolis  v.  Boot,  107  Ind.  294,  8  N. 
E.  lOS. 

He  cannot  redeem  a  part  of  the 
atock.  Higgius  v.  Lanaingh,  154  Bl. 
301,  40  N.  E.  362. 

Under  an  agreement  that  stock 
pledged  to  Mcnre  the  payment  of 
notes  la  to  be  held  bf  the  pledgee 
"nnti]  ^id  notes  shall  be  full}'  paid," 
it  was  held  that  no  portion  of  the 
stock  need  be  surrendered  until  the 
indebtedness  evidenced  hj  the  notes 
was  folly  paid.  Goetsinger  v.  Dona- 
hue, 138  Wis.  103,  lie  N.  W.  823. 

WAlabanu.  Nelson  v.  Owen,  113 
Ala.  372,  21  So.  75. 

MarTluuL  Brraon  v.  Bayner,  25 
Md.  424,  90  Am.  Dee.  69. 

Hew  Toik.    Treadwell  v.  dark,  190 


N.  Y.  51,  82  N.  E.  505,  aft'g  114  App. 
Dlv.  493,  100  N.  Y.  Bupp,  Ij  Id.,  73 
App.  Div.  473,  77  N.  Y.  Bupp.  350; 
Smith  V.  Btaten  Island  Land  Co.,  175 
App.  Div.  588,  162  N.  Y.  Supp.  681; 
Genet  v.  Howland,  45  Barb.  560. 

Hoitli  Garollna,  Doak  v.  Bank  of 
SUtB,  28  N.  C.  309. 

Pennsylvania.  Eoland  v.  Laiwaster 
Conntj  Nat.  Bank,  135  Pa.  St.  S98, 
10  Atl.  9G1. 

Tennont.  Angus  v.  Bobinaon's 
Adm'r,  62  Vt.  60,  19  AtL  003. 

ilUnlt«d  SUtes.  Gideon  v.  Bep- 
resentative  Securities  Co.,  232  Fed. 
184;  Honor  v,  Weiae,  Malting  A  Ele- 
vator Co.,  55  Fed.  356. 

Alabama.  Nelaou  v.  Owen,  113 
Ala.  372,  ai  So.  75. 

OaUfomla.  Bell  v.  Bank  of  Cali- 
fornia, 153  Cal.  234,  94  Pae.  889; 
Eronse  t.  Woodward,  110  CaL  638,  42 
Pae.  1084. 

nUnolK  Higgins  v.  Laaalugh,  154 
111.  301,  40  N.  £.  362. 

HarrUnd.  Clayton  v.  Smith,  102 
Att.  925;  Bryaon  v.  Bayner,  SS  Ud. 
424,  90  Am.  Dec  69. 
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Beems  to  be  some  authority  to  the  effeet  that  he  may  maintain  such 


113  Maw.  548,  18  Am.  Rep.  534;  But- 
lett  V.  JirhiiBOn,  9  Allen  530. 

Mtaonrl.  Hagan  v.  Ccutineutal 
Nat.  Bank,  1S2  Mo.  319,  81  S.  W. 
171;  Smith  v.  Becker,  ISS  Mo.  App. 
5B7,  18*  8.  W,  943. 

New  JOTMy.  Thielen,^  v.  Dialogue 
(N.  J.  Ch.).  19  Atl.  970. 

K«w  To*.  Treadwell  v.  Clark,  190 
N,  T.  51,  82  N.  E.  505,  afl'g-114  App. 
Div,  493,  100  N.  T.  Supp.  1;  Tread- 
well  V.  Clark,  73  App.  Div.  473,  77 
N.  Y.  Supp.  3SC;  Adams  v.  Ball,  24 
App.  Div.  69,  48  N.  T,  Supp.  778j 
Genet  t.  Howland,  45  Barb.  560;  Bob- 
crti  T.  S^kea,  30  Barb.  173;  Has- 
brouek  y.  Vandervoort,  4  Bandf.  74. 
Bee  abo  Smith  v.  Staten  Island  Land 
Co.,  175  App.  Div.  588, 162  N.  T.  Snpp. 
S81. 

PWDarlnola.  Eichbanm  v.  Sample, 
213  Pa.  216,  62  Atl.  837;  Blood  v. 
Erie  Dime  Savingi  &  Loan  Co.,  164 
Pa,  St.  9S,  30  Atl.  362;  Conyngham's 
Appeal,  57  Pa.  St.  474. 

Sonth  OmcoUiul  B«e  Haselden  v. 
Earner,  97  S.  C.  178,  81  a  E.  424. 

Vwmoiit.  See  Angnn  v.  Bobinson'^ 
Adm'r,  62  Vt.  60,  19  Atl,  9S3. 

TlrKlnU.  See  Scott  v.  firame,  US 
Ta.  194,  86  6.  E.  350. 

WlaconsUL  Whitney  v.  Whitney 
Btob,  Co.,  152  Wis.  453,  140  N.  W. 
35. 

The  pledgor  may  sne  in  equity  to 
compel  a  retranafer,  whsre  it  appears 
that  the  stock  is  limited  in  amount, 
that  it  cannot  be  pnrcbased  in  the 
market,  that  it  has  no  quoted  or  as- 
certainable value,  and  that  the 
pledgor  held  the  pledged  shares  as  an 
investment  having  a  peculiar  value  to 
himself  greater  than  the  market  price 
at  the  time  of  the  transfer.  Eich- 
baum  V.  Sample,  213  Pa.  216,  62  Atl 
837. 

Where  the  pledgee  claims  title  to 


the  stock  under  an  illegal  sale  at 
which  he  purchased  the  stock,  and 
claims  that  the  equity  of  redemption, 
was  forever  foreclosed  thereby,  and 
has  sold  the  stock  to  an  innocent  pur- 
ehaser,  it  is  necessary  for  the  pledgor 
to  have  the  illegal  sale  set  aside  in 
equity  before  he  can  compel  the 
pledgee  to  account  for  the  proceeds  of 
the  second  sale.  Hagan  v.  Continen- 
tal Nat.  Bank,  182  Mo.  319,  81  B.  W. 
171. 

A  suit  for  redemption  Is  essential- 
ly one  for  specific  performance  where- 
by "the  pledgor  asks  the  court  to 
compel  the  pledgee  to  carry  oat  his 
agreement  to  return  the  pledged  prop- 
erty upon  payment  of  tiie  debt  se- 
cured by  it."  Bell  v.  Bank  of  Cali- 
fornia, 153  Cal.  234,  94  Pac.  889. 

And  see  to  the  same  effect  Angus 
V.  Bobinson's  Adm'r,  62  Vt.  60,  19 
Atl.  993, 

Since  equity  will  not  decree  specific 
performance  of  a  contract  which  the 
defendant  has  not  the  ability  to  per- 
form, a  bill  to  redeem  which  affirma- 
tively shows  on  its  face  has  passed 
from  the  possession  and  control  of  the 
defendant  is  demurrable  unless  it 
further  shows  that  the  latter  haa 
in  his  possession  other  similar  cer- 
tificates evidencing  the  same  number 
of  shares  which  he  may  be  compelled 
to  transfer  to  the  pledgor.  Bell  v. 
Bank  of  California,  153  CaL  234,  94 
Pac.  889. 

So  such  a  suit  will  not  lie  against 
the  administrator  of  the  pledgee 
where  it  is  alleged  that  the  pledgee 
disposed,  of  the  property  during  his 
lifetime.  Angus  v.  Bobinaon  *s 
Adm'r,  62  Vt  60,  19  Atl.  993. 

A  nonresident  purchaser  of  stock 
from  one  to  whom  the  pledgee  has 
wrongfully  sold  it  may  be  joined  as  a 
party  to  a  suit  to  redeem,  though  the 
slock  has  not  been  transferred  to  him 
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a  snit  even  where  he  has  an  adequate  remedy  at  law  which  he  may 
pimue.** 

Generally  a  tender  is  necessary  to  entitle  the  pledgor  to  maintain 
a  snit  to  redeem."  But  the  contrary  is  true,  and  no  tender  is  neces- 
sary, where  the  pledgee  has  expressly  denied  the  pledgor's  right  to 
redeem,*'  or  has  put  it  out  of  his  power  to  return  the  stock,"  or  where 
the  amount  of  the  account  for  which  the  stock  was  pledged  is  in  dis- 
pute," or  the  amount  due  is  imcertain  and  can  only  l>e  determined 
hy  an  accounting,  which  is  sought  by  the  pledgor  as  a  part  of  his 
relief,*'  or  where  the  pledge  is  void."  Even  though  one  to  whom 
the  stock  has  been  wrongfully  assigned  by  the  pledgee  is  entitled  to 
be  reimbursed  for  the  amount  which  he  paid  for  it,  the  pledgee 
is  not  obliged  to  make  a  tender  to  him  before  suing  in  equity  to  re- 
deem, especially  where  the  assignee  has  declined  to  deliver  the  stock 
to  him  and  denies  his  right  to  recover  it," 


OD  the  corporate  books.  Qideou  v. 
BepreBentative  Beeurities  Co.,  232 
Fed.  1S4. 

The  payee  of  notes  secnred  hy  stock 
deposited  with  a  third  peraoo  in  trast 
for  that  purpose  is  not  a  necessary 
party  to  a  suit  against  the  tmstee  to 
compel  him  to  deliver  the  stock  to 
the  pledgor  after  the  notes  have  been 
paid.  Posaession  of  the  notes  b^  the 
pledgor  ifl  prima  facie  evidence  of 
their  pajment,  in  such  a  suit.  Leigh 
V.  Laughlin,  222  HI.  265,  7S  N.  E.  563. 

The  bringing  of  an  action  for  con- 
version of  the  stock,  which  is  dis- 
missed before  trial,  is  not  such  an 
election  as  will  prevent  the  bringing 
of  a  subsequent  suit  in  equity  to  re- 
cover the-  stock  Itself.  Smith  v. 
Becker,  192  Mo.  App.  597,  1S4  S.  W. 
643. 


Where  the  pledgor  in  a  suit  to  re- 
deem obtained  a  decree  for  the  re- 
eovery  of  the  stock  or  its  then  value, 
bnt  was  prevented  from  obtaining 
either  for  some  time  by  appeals  taken 
from  the  decree  by  the  pledgee,  and 
ui  the  meantime  the  atoek  depreciated 
in  value,  it  was  held  that  after  final 
affirmance  it  would  be  inequitable  to 
emopel  him  to  take  the  stock  instead 


of  its  value  at  the  time  of  the  de- 
cree. Treadwell  v.  Clark,  134  N.  T, 
App.  Div,  260,  lOS  N,  T.  Supp.  733, 
appeal  dismissed  192  N.  7.  53],  84 
N.  B.  1131. 

MColbnrn  v.  Biley,  11  Colo.  App. 
1S4,  52  Pac.  684. 

MBell  v.  Bank  of  California,  153 
Cal.  S34,  94  Pac.  S89. 

M  Hagsn  V.  Continental  Nat,  Bonk, 
182   Mo.   319,   81    8.   W.    171. 

W  Treadwell  v.  Clark,  73  N.  T.  App. 
Div.  473,  77  N.  T.  Supp.  350.  But 
see  Bell  v.  Bank  of  California,  153 
Cal.  234,  94  Pae.  889. 

96  Treadwell  v.  Clark,  73  N.  T. 
App.  Div.  473,  77  N.  T.  Supp.  350. 
But   in   Bell  v.   Bank  of  Calif 

153  Cal.  234,  94  Pac.  889,  it  ii 
that  the  fact  that  the  amount  i 
in  dispute  does  not  excuse  a  1 
by  the  pledgor  of  the  amount 
he  claims  is  due. 

97  In  Bell  V.  Bank  of  Californi 
Cal.  234,  94  Pac.  889,  it  was  heli 
the  complaint  showed  no  such  i 
tainty  as  to  the  amount  due  as 
obviate  the  necessity  of  a  tende 

9<  Smith  V.  Becker,  192  Mo. 
597,  184  S.  W.  943. 
99  Treadwell    v.    CTark,    114   ] 
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If,  after  havii^  acquired  jurisdiction  in  sneh  a  suit,  the  conrt 
Snds  it  impossible  to  decree  a  redemption  in  kind,  aa  where  the 
plec^r  has  sold  the  stock  to  an  innocent  purchaser  and  this  fact 
was  unknown  to  the  pledgee  when  the  suit  was  brought,  it  will  retain 
jurisdiction  for  the  purpose  of  compelling;  the  pledgor  to  account 
for  the  proceeds  of  the  sale  over  and  above  the  amount  of  the  debt.^ 

13938. Waiver  of  righto  redean.  An  agreement  cutting  off 

the  right  of  the  pledgor  to  redeem  is  inconsistent  with  the  contract 
of  pledge  itself,  which  by  its  very  nature  involves  such  a  right,* 
and  it  is  therefore  generally  held  that  a  provision  in  the  contract 
of  pledge  cutting  off  the  right  of  redemption  is  void.'  In  any  event, 
such  an  agreement  is  always  scrutinized  by  the  courts  with  jealous 
care,  and  cannot  he  enforced  where  the  pledgor  has  no  opportunity 
to  redeem  unless  the  pledgee  chooses,*  or  where  the  stock  is  pledged 
by  the  corporation  to  its  directors  and  its  enforcement  would  there- 
fore  enable  them  to  obtain  a  personal  advanti^  through  a  harsh 
and  unusual  contract  made  by  them  with  it.'  "For  a  valuable  con- 
sideration, and  by  a  subsequent  agreement,  the  right  of  redemption 
may  be  released,""  and,  as  we  have  seen,  the  parties  may  agree  that 
the  pledgee  may  take  the  stock  in  satisfaction  of  the  debt.* 


~  Statute  of  limitattona;  laches.    It  has  been  said  in  some 
s  that,  where  no  time  for  redemption  of  property  pledged 


App.  Div.  493, 100  N.  T.  Supp.  1,  judg- 
ment aff'd  ISO  N.  T.  61,  82  N.  E.  503. 

1  Hagan  v.  Continental  Nat.  Bank, 
182  Mo.  31B,  81  8.  W.  171. 

SEndicott  t.  Marvel,  83  N.  J.  Eq. 
632,  92  Atl.  373,  nB'g  81  N.  J.  Eq. 
378,  87  Atl.  230. 

S"The  rigbt  of  redemption  ia  a 
part  of  tbe  contract  of  pledge  and 
the  parties  cannot  therein  make  anj 
valid  agreement  that  there  shall  be 
no  redemption  after  default."  Smith 
V.  Becker,  192  Mo.  App.  597,  184  S. 
W.  943. 

A  prOYiaion  for  a  forfeiture  upon 
nonpayment  of  the  debt  is  void.  Has- 
elden  v.  Hamer,  97  8.  C.  178,  81  8.  B. 
424. 

Even  where. the  contract  provides 
that    the    stock    is    to    become    the 


pledgee's  in  case  of  default,  a  sale 
under  judicial  process  or  by  notice  is 
necesBary  in  order  to  cut  off  the 
claims  of  the  pledgor.  Colonial  Tnut 
Co.  V.  McMillan,  188  Mo.  547,  107  Am. 
8t.  Hep".  335,  87  8.  W.  933. 

See  also  Endicirtt  v.  Marvel,  63  N. 
J.  Eq.  632,  92  Atl.  373,  .aS'g  81  N. 
J.  Eq.  378,  87  Atl.  230. 

4A«  where  the  stock  is  pledged  by 
a  corporation  to  five  of  its  seven  di- 
rectors. Endicott  V.  Uarvel,  S3  N. 
J.  Eq.  632,  92  Atl.  373,  aft'g  81  N.  J. 
Eq.  378,  87  Atl.  230. 

6  Endicott  V.  Marvel,  83  N.  J.  Eq. 
632,  92  Atl.  373,  aff'g  81  N.  J.  Eq. 
378,  87  Atl.  230. 

« Smith  V.  Becker,  192  Mo.  App. 
S97,  184  S.  W.  943. 

7  See  S  3910,  supra. 
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has  been  fixed  by  the  parties,  the  pledgor  has  his  lifetime  within 
which  to  redeem,'  The  statute  of  limitations  may  apply  to  a  suit  to 
redeem,  however,*  and  it  is  now  generally  held  that  the  right  to  sue 
in  equity  may  be  barred  hy  laches.** 

It  has  been  held  that  where  the  debt  is  payable  on  a  certain  day, 
the  statute  commences  to  mn  when  it  becomes  due.**  But  there  is 
authority  to  the  effect  that  limitations  will  not  commence  to  run  until 
the  pledgee  repudiates  the  trust,  and  the  fact  of  such  repudiation 
is  brought  to  the  notice  of  the  pledgor,*"  especially  where  the  pledge 
is  made  to  secure  future  advances.*" 

The  pledgor's  right  to  maintain  a  suit  to  redeem  is  not  barred  by 
delay  so  long  as  the  debt  for  which  the  stock  is  pledged  is  not 
barred;**  at  least  unless  such  delay  is  unreasonable.**    Nor  can  the 

•  Where  «  contract  oi  pledge  of 
stock  does  not  Uiuit  the  time  within 
which  redemption  may  be  made,  the 
period  of  redemption  ma^  be  deemed 
to  extend  throngh  the  lifetime  of  the 
pledgor  and  pass  to  hie  penonal  rep- 
reHentatlvea,  where  redemption  Is  not 
called  for  earlier  b^  the  pledgee. 
White  Biver  Sav.  Bank  v.  Capital 
8av.  Bank  t  Traat  Co.,  77  Vt.  123, 
107  Am.  St.  Bep.  7S4,  5»  Atl.  197. 

The  right  of  redemption  eontinuee 
until  it  has  been  extinguished  for  a 
lawful  foreclosure  or  sale.  The 
pledgee  has  the  power  to  foreclose  at 
»nj  time,  aod  the  failure  to  act  is 
hia.  Smith  V.  Becker,  192  Mo.  App. 
597,  184  8.  W.  S43. 

See  also  Oilmer  v.  Morris,  80  Ala. 
78,  60  Am.  Bep.  85. 

•  Oilmer  v.  Morris,  46  Fed.  333,  43 
Fed.  456,  35  Fed.  682;  Waterman  r. 
Brown,  31  Pa.  St.  161. 

In  New  York  the  ten-year  statute  of 
limitations  applies.  Tread  well  v. 
Clark,  190  N.  Y.  61,  82  N.  E.  505,  aft'g 
11*  N.  Y.  App.  Div.  193,  100  N.  T. 
Bupp.  1;  Treadwell  v.  Clark,  73  N.  Y. 
App.  Div.  473,  77  N.  Y.  Supp.  350; 
Roberta  v.  Sykes,  30  Barb.  (N.  Y.) 
173. 


10  Waterman  v.  Brown,  31  Pa.  St. 
161.  Bee  also  Qilmer  v.  Morris,  46 
Fed.  333,  43  Fed.  456,  35  Fed.  68S, 


where   the   suit   was   held   not   to   be 

In  Oilmer  y.  Morris,  80  Ala.  78,  60 
Am.  Bep.  85,  stock  was  pledged  in 
1871,  and  the  pledgee  advanced  money 
oil  it  from  time  to  time,  whileits  value 
duotuated  from  twenty  cents  on  the 
dollar  np,  but  never  more  than  the 
amount  advanced.  In  1S81  the  pledgee 
sold  the  stock  for  leas  than  the  amount 
advanced,  and  in  1884  the  pledgor  sned 
in  equity  to  redeem,  and  to  hold  the 
[ledgee  for  the  value  of  the 
stock,  which  had  greatly  appreciated 
since  the  sale.  It  was  held  that  the 
bill  should  be  dismissed  on  account  of 
the  stalenesB  of  the  demand. 

But  mere  lapse  of  time  is  not  a  bar 
in  the  absence  of  circumstances  of 
equitable  estoppel.  Beynolds  v. 
Oridge,  131  Pa.  St.  1S9,  18  Atl.  1010. 

11  Boberts  v.  Sykes,  30  Barb.  (N. 
Y.)  173. 

1<  Oilmer  v.  Morris,  80  Ala.  78,  60 
Am.  Bep.  85. 

l>  Oilmer  v.  Morris,  46  Fed.  833,  43 
Fed.  456,  35  Fed.  682. 

liHiggins  V.  Lsnsingh,  154  III.  301, 
40  N.  E.  362.  And  see  Oilmer  v.  Mor- 
ris, 46  Fed.  3S3. 

IS  Where  a  snit  in  equity  to  redeem 
i;;  brought  within  the  period  Sxed  by 
the  statute  of  limitations,  mere  delay 
will  not  bar  it  unless  moh  delay  la 
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pledgor  be  guilty  of  laches  until  after  he  has  had  aa  opportunity 
to  act" 

g  3940.  —  Effect  of  bankraptt^  of  pledgee.  The  pledgor  'a  right  to 
redeem  is  not  affected  by  the  bankruptcy  of  the  pledgee.^'  If  the 
pledgee  haa  repledged  the  stock  with  the  consent  of  the  pledgor  he 
has  a  right,  notwithstanding  his  insolvency,  to  redeem  it  and  turn  it 
over  to  the  pledgor  on  payment  of  the  amount  for  which  it  was 
pledged,  and  bis  act  in  so  doing  does  not  create  aa  luUawful  pref- 
erence in  favor  of  the  pledgor  within  the  meaning  of  the  Bankruptcy 
Act.^'  If  the  debt  for  which  the  stock  was  pledged  has  been  satis- 
fied, the  pledgor  is  entitled  to  the  possession  of  the  stock  as  against 
the  pledgee's  trustee  in  bankruptcy,  or  to  its  proceeds  in  case  it  has 
been  sold."  And  the  same  is  true  if  the  stock  has  beei  repledged  by 
the  pledgee,  and  is  returned  to  the  pledgee's  trustee  in  bankruptcy 
by  the  second  pledgee  who  has  satisfied  bis  claim  by  the  sale  of 
other  seeurities." 


nnreaeouable.  Treadwell  v.  Clark,  190 
K  T.  51,  83  N.  E.  605,  alT'g  114  N.  T. 
App.  Div.  493,  100  N.  Y.  8upp.  1; 
Treadwell  v.  Clark,  73  N.  T.  App.  Div. 
473,  77  N.  T.  Supp.  350. 

M  The  right  of  a  corporation  to  re- 
deem, etoek  pledged  hy  it  to  &  majority 
of  ita  direetora  ia  not  lost  by  lacbes 
BO  long  as  it  is  in  the  control  of  the 
pledgees.  Endicott  v.  Marvel,  83  N. 
J.  Eq.  632,  92  Atl.  373,  aff 'g  81  N.  J. 
Eq.  378,  87  Atl.  230. 

17  Thomas  v.  Taggart,  209  TI.  B.  385, 
52  L.  Ed.  845,  aC  'g  In  re  Jacob  Berry 
&  Co.,  149  Fed.  176;  Bicbardson  v. 
Shaw,  20S  U.  S.  365,  52  L.  Ed.  835, 14 
Ann.  Cas.  961,  aff'g  147  Fed.  fl59. 

Bee  also  standard  works  on  bank- 
ruptcy and  pledges. 

la  Bicbardson  v.  Shaw,  £09  V.  8. 
365,  52  L.  Ed.  835,  14  Ann.  Gas.  981, 
alf'g  147  Fed.  659.  See  also  Gorman 
V.  Littlefleld,  229  U.  S.  19,  57  L.  Ed. 
1047;  Sexton  v.  Eeasler  ft  Co.,  225  TT. 
8.  90,  S6  L.  Ed.  995,  aff'g  172  Fed. 
535,  40  L.  B.  A-  (N.  B.)  B3B. 

18  Where  a  customer  who  has  de- 
posited atock  with  a  broker  as  collat- 
eral to  bis  account  is  not  indebted  to 


the  latter,  he  may  recover  the  stock 
or  ita  proceeds  from  the  broker's  trus- 
tee in  bankruptcy.  Thomas  v.  Tag. 
gait,  209  U.  8.  3S6,  52  L.  Ed.  S4S, 
aff'g  In  re  Jacob  Berry  ft  Co.,  149 
Fed.  176j  Bichardson  v.  Shaw,  209  TI. 
6.  3«5,  52  L.  Ed.  83S,  14  Ann.  Gas.  981, 
aff'g  147  Fed.  659;  la  re  Stringer,  230 
Fed.  177. 

The  same  ie  tme  where  stock  pur- 
chased by  a  broker  for  a  customer  is 
paid  for  in  full  by  the  latter  at  the 
time  of  the  purchase.  Qormaa  v.  Lit- 
tle&eld,  229  n.  B.  19,  57  L.  Ed.  1047. 

H  Thomas  v.  Ta^art,  209  U.  S.  3SS, 
52  L,  Ed.  845,  aS'g  In  re  Jacob  Berry 
ft  Co.,  149  Fed.  176. 

This  ia  true  where  stock  indorsed  in. 
blank  and  deposited  with  brokers  by 
a  customer  to  secure  them  against 
losaea  u  wrongfully  repledged  by  tbem 
at  a  time  when  the  customer  owes 
tbem  nothing,  but  the  second  pledgee 
satisfies  bis  claim  out  of  other  stock 
pledged  at  the  same  time,  and  re- 
turns the  customer 'a  stock  to  the  trna- 
tee.  In  re  T.  A.  Melutyre  ft  Co.,  181 
Fed.  955.  Bee  also  In  re  Stringer,  830 
Fed.  177. 
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g  8M1.  —  IdeutiflcatioiL  at  pled^  stock.  The  rule  that  to  entitle 
a  pledgor  to  redeem  he  most  be  able  to  identify  the  property  pledged 
by  him  applies  to  ple^^es  of  stock,'*  But  it  must  receive  a  reason- 
able construction  in  such  cases,  in  view  of  the  fact  that  the  pledgee 
is  entitled  to  take  out  a  new  certificate  in  his  own  name,  and  is  not 
obliged  to  keep  the  pledged  shares  separate  from  other  like  shares 
which  he  holds,  so  that  a  strict  identification  of  particular  shues  is 
thus  often  rendered  impossible.  In  determining  the  relative  rights 
of  particnlar  customers  to  stock  purchased  for  them  by  brokers  on 
margin  and  held  by  the  brokers  as  collateral,  on  the  brokers  becom- 
ing insolvent,  customers  who  are  able  to  identify  the  precise  eertlfi.- 
cates  purchased  for  them,  or  to  show  that  certain  particular  certificates 
were  being  carried  by  the  brokers  in  fulfillment  of  their  order,  are 
entitled  to  the  first  ri^ht  to  the  certificate  so  identified."  If  the 
brokers  have  on  hand  a  block  of  stock  of  a  particular  kind  sufBcient 
to  satisfy  the  demands  of  all  of  their  customers  for  that  kind  of  stock, 
and  to  cover  their  own  purchases  as  well,  the  interests  of  all  con- 
cerned are  satisfied  by  a  distribution  to  each  pledgor  of  his  proper 
number  of  shares,  although  the  particular  shares  pledged  by  each 
cannot  be  precisely  identified."  If  the  number  of  shares  on  hand  is 
insufBcient  to  satisfy  the  demands  of  all  of  their  customers,  including 
themselves,  but  is  sufficient  to  satisfy  the  demands  of  all  of  snch 
customers,  exclusive  of  themselves,  it  will  be  presumed,  in  the  ab- 
sence of  evidence  to  the  contrary,  that  such  stock  was  held  for  their 
costomers.**   But  this  presumption  may  be  overcome  by  proof  that 

In  Thomai  v.  Taggart,  209  TT.  S. 
88S,  52  L.  Ed.  845,  aff'g  In  re  Jncob 
BeiT7  ft  Co.,  149  Fed.  178,  it  wu  belil 
that  tbe  pledgor  had  not  waived  his 
right  to  recover  the  stock  by  filing  a 
elaim  for  the  value  of  the  stock  in  tha 
bankruptcy  proceeftlngs,  in  view  of  hia 
rcMrvHtiona  againat  aacli  waiver  in 
Ilia  Htatement  of  claim. 

91  In  re  Stringer,  230  Fed.  177;  In 
re  T,  A.  Mclntyro  ft  Co.,  181  Fed.  9G0; 
Id.,  181  Fed.  B5S;  Skiff  v.  Stoddard, 
63  Conn.  198,  21  L.  B.  A.  102,  28  Atl. 
IM,  26  AO.  874. 

To  warrant  the  recovery  of  the  stock 
or  its  proceeds  from  one  to  whom  the 
pledgee  haa  repl edged  it,  the  pledgor 
iDiiat  trace  hia  atock  into  the  handa  of 
such  person.  Mould  v.  Importera'  ft 
Traders'  Nat.  Bank,  78  N.  Y.  App. 


Div.  30,  76  N.  T.  Supp.  148. 

**8klS  V.  Stoddard,  63  Conn.  198, 
21  L.  B.  A.  102,  26  Atl,  104,  26  AtL 
874. 

**  Skiff  V.  Stoddard,  63  Conn.  198, 
21  L.  B.  A.  102,  £8  Atl.  104,  26  AtL 
874. 

If  at  the  time  of  the  bankruptcy 
certificates  for  a  anffieient  number  of 
ahares  of  a  particular  stock  are  found 
in  the  poBseBaion  of  a  bankrupt  broker 
to  aatiafy  the  claim  of  a  customer,  and 
no  other  customer  claims  any  right  in 
them,  this  ia  a  aufficicnt  Identification. 
Gorman  v.  Littlefield,  229  U.  8.  19,  57 
L.  Ed,  1047. 

HSkifl!  V.  Stoddard,  63  Conn.  198, 
21  h.  E.  A.  102,  28  AtL  104,  26  Atl. 
874. 
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certain  of  the  shares  were  held  by  the  brokers  upon  pnrehases  for 
themselves,  in  which  case  such  shares  will  go  to  the  tmBtee  in  in- 
solvency.^" If,  after  all  ^'orta  at  precise  identification  have  been 
exhausted,  there  remains  a  block  of  unidentified  stock  insufficient  to 
meet  the  claims  of  the  remainii^  pledgors,  it  will  be  divided  pro  rata 
among  them." 

§  3942.  —  Subrogaticm.  A  surety  or  indorser  on  a  note  secured  by 
a  pledge,  who  pays  the  same,  is  entitled  to  be  subrogated  to  the 
place  of  the  pledgee  as  to  the  collateral  to  the  extent  of  the  payments 
so  made."  And  where  the  stock  is  pledged  primarily  for  the  pay- 
ment of  such  note,  his  right  to  subrogation  cannot  be  defeated  by 
the  application  of  the  collateral  on  any  other  debts  to  the  pledgee, 
although  the  pledge  gives  the  pledgee  the  right  to  so  apply  them.** 

Where  stock  is  successively  pieced  as  security  for  two  notes,  an 
execution  creditor  of  the  pledgor  who  pays  the  amount  due  on  the 
first  note  is  subrogated  to  the  lien  of  the  pledgee  to  secure  its  pay- 
ment, and  has  a  first  lien  on  the  stock.** 

§  3943.  Remedies  of  jiaigor  tor  conTendcm  or  Inreach  of  eontraot. 
If  the  pledgee  of  stock  wrongfully  sella  or  otherwise  disposes  of  the 
same  before  the  debt  is  due,  or  if  he  sells  the  same  after  maturity 
of  the  debt  without  necessary  demand  or  notice,  or  at  a  private 
sale,  when  such  a  sale  is  not  authorized,  he  is  guilty,  as  we  have  seen, 
of  a  conversion  of  the  stock,  and  also  of  a  breach  of  the  contract 
of  bailment,  and  the  pledgor  may  maintain  an  action  of  trover,  or  he 
may  waive  the  tort  and  maintain  assumpsit;  and  the  same  is  true 
when  the  pledgee  wrongfully  refuses  to  deliver  the  stock  to  the 
pledgor  after  payment  of  the  debt,  or  after  a  valid  tender  of  the 

» Skiff  V.  Stoddard,  63  Conn.  196,  payment  of  the  debt  for  which  the 

21  L.  B.  A.  102,  28  AtL  104,  28  Atl.  Block  was  pledged,  where  they  wer« 

871.  unable  to  trace  their  speeifio  seoorlties 

M  Skiff  v.  Stoddard,  63  Conn,  198,  into  Bueh  fund. 

21  L.  B.  A.  102,  28  Atl.  104,  26  AtL  See  aUo  In  re  Stringer,  230  Fed.  177, 

874,  »T  Fourth   Nat.   Bank   of   NaahvillB 

In  In  re  T.  A.  Mclntyre  &  Co.,  221  v.  Stahlman,  132  Tenn.  367,  L.  B.  A, 

Fed.  232,  the  owners  of  stock,  which  1916  A  568,  178  8,  W,  842. 

had  been  wrongfullj  pledged  bj  brok-  flFoarth   Nat.    Bank   of   Nashville 

era,  to  whom  it  had  been  sent  for  pur-  v,  Stahlman,  132  Tenn.  367,  L.  B.  A. 

poaes  of  transfer,  were  held  to  be  en-  1916  A  568, 178  &.  W.  942. 

titled   to   share   pro   rata   with   other  tSAthol  Sav,  Bank  v.  Bennett,  203 

freditors  of  the  brokers  in  the  surplna  Masa.  480,  89  N.  E.  832. 
proceeds  of  a  aale  of  the  stock  after 
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fall  amount  due."  If  the  ple^e  converts  the  pled^,  he  thereby, 
to  the  extent  of  its  value,  in  effect  discharges  the  debt.'*  In  order  to 
show  conversion  it  is  uecessary  that  there  be  a  repudiation  of  the 
trust  and  use  of  the  stock  evidencing  intent  to  deprive  the  owner 
thereof  permanently." 

sauuitad  StatUl     Wiboa  y.  Colo-  Supp.    314,    moAitying    Jadgment    57 

Tkda  Uin.  Co.,  227  Fed.  721.    See  also  '  Misc.  315,  107  N.  T.  Supp.  I0S7,  judg- 

Sknd  V.  TUlinghast,  IBS  Fed.  1.  --    -                  - 

AUbMiUk    Sharpe  v.  National  Bank 


of  Birmingham,  87  Ala.  044,  7  So.  106. 

OkllfomU.  EDllmaa  v.  Qreenebaum, 
92  Cal.  403,  27  Am.  St.  Bep.  150,  2S 
Pac  474;  Longhboiougli  v.  MeNevin, 
74  Cal.  250,  5  Am.  St.  Bep.  435,  15 
Pac.  773,  14  Pac.  369.  See  Colton  v. 
Oakland  Bank  of  Savings,  137  Cal. 
376,  70  Pae.  225. 

Ootmactlciit  SteveDB  v.  Hnrlbut 
Bank,  31  Conn.  146. 

Q«orgla.  Beid  v.  Caldwell,  ISO  Ga. 
718,  M  a  E.  J91. 

nUitola.  National  Bank  of  Illinois 
V.  Baker,  128  HL  533,  4  L.  B.  A.  58B, 
81  N.  B.  510;  HugheB  v.  BarreU,  167 
HL  App.  100;   Schaefer  v.  Dickinson, 

141  El.  App.  234. 

Uazyland.  Merchants'  Kat.  Bank 
T.  WilliamB,  110  lid.  334,  72  Atl.  1114; 
Uarria  v.  Franklin  Bank,  77  Md.  423, 
S0  Atl.  523. 

UaoMbnaotts.  Cumaock  v.  Insti- 
totlon   for   Savings   in   NewbarTport, 

142  Mass.  342,  56  Am.  Rep.  679,  7  N. 
B.  S69;  Fowle  v.  Ward,  113  Haas. 
S48, 18  Am.  £cp.  534 ;  Fisher  v.  Brown, 
104  Maas.  259,  6  Am.  Bep.  235:  Fletch- 
er V.  DickinsoQ,  7  Allen  23. 

MlcMgM.  Feige  v.  Burt,  US  Mich. 
243,  74  Am.  St.  Rep.  390,  77  N.  W. 
6iS;  Hempfling  v.  Butt,  S9  Mich.  204, 
26  N.  W.  496. 

UaMnirL  Schasf  v.  Fries,  90  Mo. 
App.  111. 

New  Tort  Smith  v.  Bavin,  141  N. 
Y.  315,  36  N.  E.  338;  Smith  v.  HaU, 
67  N.  T.  48;  Baker  v.  Drake,  66  N.  Y. 
518,  23  Am.  Bep.  80;  Wilson  v.  Little, 
2  N.  T.  443,  51  Am.  Dec.  307;  In  re 
Mills,  123  App.  Div.  730,  110  N.  Y. 


ment  aff'd  193  N.  Y.  626,  86  N.  E. 
I12S;  Fnrbet  v.  National  Metal  Co., 
118  App.  Div.  263, 103  N.  Y.  Supp.  490, 
aff'd  193  N.  Y.  622,  86  N.  E.  1124; 
Allen  V.  Dykers,  3  Hill  593,  aff'd  7 
EiU  497,  42  Am.  Dec.  87. 

Ponnsylvanla^  Work  v.  Bennett,  70 
Pa.  St.  484;  Neiler  v.  Kelley,  69  Pa. 
St.  403. 

"The  appropriation  to  hlnuelf  or 
the  loss  of  collateral  securities  by  a 
pledgee,  either  intentionally  or  by 
culpable  negligence,  is  both  a.  tort  and 
a  breach  of  the  contract  of  pledge, 
and  the  pledgor  msy  maintain  an  in- 
dependent action  either  in  tort  or 
upon  the  contract,  at  his  option, 
against  the  pledgee  for  the  value  of 
the  securities  of  which  he  is  de- 
prived." Wilson  V,  Colorado  Min. 
Co.,  227  Fed.  721. 

Where  a  pledgee  converts  the  stock 
of  the  pledgor,  the  statute  of  limita- 
tions does  not  begin  as  against  the 
remedy  for  the  wrong  until  the  pur- 
chaser  has  notice  that  the  pledgee  baa 
misappropriated  the  stock  in  repudi- 
ation of  the  trust.  Davis  v.  Hardwick, 
43  Tex.  Civ.  App.  71,  94  S.  W.  359. 

On  a  sale  without  notice,  the  pledg- 
or's cause  of  action  for  conversion 
arises  and  the  statute  of  limitatiooa 
commences  to  run  when  the  stile  is 
made,  regardless  of  whether  or  not  he 
has  notice  of  the  conversiim.  Smith 
v.  Staten  Island  Land  Co.,  17G  N.  Y. 
App.  Div.  688,  162  N.  Y.  Supp.  681. 

See  alao  gM926,  3936,  supra.  And 
see  generally  i  3445  et  seq.,  supra. 

31Skud  V.  Tilllnghaat,  195  Fed.  1. 

»i  Davis  V.  Hardwick,  43  Tex.  Civ. 
App.  71,  94  S.  W.  359. 
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By  the  weight  of  aothority,  payment  or  tender  of  the  amount  due 
is  not  necessary  to  entitle  the  pledgor  of  stock  to  maintain  trover 
or  assumpsit  agaipst  the  pledgee  for  conversion,  where  the  action  is 
based  upon  a  wrongful  sale  of  the  stock  by  the  pledgee,"  although 
there  is  authority  to  the  contrary.**  But  a  tender  is  necessary  to 
entitle  the  pledgor  to  maintain  trover  or  assumpsit,  where  the  action 
is  based  upon  the  pledgee's  refusal.to  deliver  the  stock  to  the  pledgor, 
unless  the  lien  created  by  the  pledge  has  been  otherwise  discharged." 
Where  the  plet^ee  has  wrongfully  sold  the  stock,  the  pledgor  is 
not  bound  to  keep  his  tender  alive  by  paying  the  amount  due  into 
eourt,** 


An  attempted  sale,  to  constitute  a 
conversion,  must  have  been  actually 
made,  and  the  stock  must  have  been 
parted  with.  Terrj  v.  Birmingham 
Nat.  Bank,  93  Ala.  599,  30  Am.  St. 
Bep.  87,  9  So.  299. 

The  pledgee  cannot  be  charged  with 
couverBion  where  he  has  never  bad  the 
Stock  transferred  to  himself  on  the 
corporate  books,  and  has  neither  sold 
it  nOT  refused  to  deliver  it  on  payment 
of  the  note  which  it  was  pledged  to 
aeeure,  and  there  is  no  proof  that  he 
held  it  in  ajij  other  or  different  man- 
ner on.  the  day  he  began  suit  on  the 
note  than  on  the  da^  it  was  delivered 
to  him.  Allen  v.  Hook,  —  Mich,  — , 
164  N.  W.  384. 

The  fact  that  the  pledgee  trans- 
fi-rred  the  stock  to  his  agent  and  serv- 
nnt,  who  had  full  knowledge  of  the 
tacts,  and  that  the  stock  was  trans- 
ferred to  the  latter  an  the  corporate 
books,  was  held  not  to  amount  Uj  a 
conversion,  where  the  agent  indorsed 
the  certificate  in  blank  and  redelivered 
it  to  his  principal,  and  the  latter  was 
at  all  times  in  a  position  to  complj' 
with  a  demand  for  deliverj.  Jones  v. 
Seaman,  133  N.  Y.  App.  Div.  127,  117 
N.  Y.  Supp.  288,  aff'd  200  N.  Y.  553, 
93  N.  £.  1123. 

See  also  i  3446,  supra. 

83  United  States.  Bush  v.  First  Nat. 
Bank  of  Kansas  Citj,  71  Fed.  102, 

Bughes  V.  Barrel!,  167  III. 


App.  100 ;  Whipple  v.  Tucker,  123  111. 
App.  223. 

Uictalgao.  Feige  v.  Burt,  118  Mich. 
243, 74  Am.  St.  Rep.  390,  77  N.  W.  928. 

H»w  York.  WUson  v.  Little,  2  N. 
Y,  443,  51  Am.  Dee.  307;  New  York, 
L.  E.  &  W.  R.  Co.  V.  Davies,  38  Hun 
477;  Lewis  v,  Graham,  4  Abb.  Pr.  106j 
Allen  V.  Dykera,  3  Hil)  583,  aft'd  7 
Hill  497,  42  Am.  Dec  87. 

FontuytvMila.  Work  v.  Bennett,  70 
Pa.  St.  484;  Neiler  t.  Kelley,  69  Pb. 
St.  403. 

MA  tender  is  necessary  to'  enable 
the  pledgee  to  recover  possession  of 
the  stock  illegally  sold  under  the  pow- 
er, although  he  may  recover  any  dam- 
ages sustained  by  reason  of  the 
wrongful  sale.  Schaaf  v.  Fries,  90 
SIo.  App.  IIL 

See  also  Cumnock  v.  Ingtitntion  for 
Savings  in  Newburyport,  142  Mass. 
342,  56  Am.  Bep.  679,  7  N.  E.  869. 

**  Cumnock  V.  Institution  for  Sav- 
ings in  Newburyport,  142  Mass.  342, 
56  Am.  Rep.  679,  7  N.  E.  869. 

A  cause  of  action  does  not  accrue 
to  the  pledgor  on  the  pledgee's  con- 
tract to  redeliver  the  pledged  stock 
on  repayment  of  the  money  advanced 
until  a  tender.  Smith  v.  Staten  Island 
Land  Co.,  175  N.  Y,  App.  Div.  588,  162 
N.  y.  Supp.  68L 

WPurber  v.  National  Metal  Co.,  118 
N.  Y.  App.  Div.  263,  103  N.  Y.  Snpp. 
490,  aff'd  193  N.  Y.  622,  86  N.  E.  1124. 
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In    an  action  by  a  pledgor  of  stock  against  the  pledgee  for  eon- 
''^'sion,    the  pledgee  may  counterclaim  for  the  amount  of  the  debt, 
"it  lias  not  been  paid.**  And  in  an  action  by  the  pledgee  against  the 
P'eti^cn-    on  the  debt,  he  may  set  off  or  recoup  his  damages  resulting 
ifom    til*  failure  of  the  pledgee  to  protect  the  securities  or  bis  con- 
fers! oan     «f  them."' 

^^  *fae  weight  of  authority,  except  under  special  circumstances, 
w*^  **a.^^asure  of  the  pledgor's  damages  for  the  conversion  of  stock 
by.  ■**^  3)ledgee  is  the  value  of  stock  at  the  time  of  the  conversion, 
gf-  "^-  ^*ome  jurisdictions,  within  a  reasonable  time  after  the  pledgor's 
■^  ^'^  ^«3ge  of  the  conversion,  in  which  he  might  have  replaced  the 
^^*  •^*^'  purchasing  other  shares,  less  the  amount  due  the  pledgee, 
ffJ"   ^■-Xna^-terest.*'     The  pledgor  suffers  no  damage  by  the  conversion 


fIV: 


Schaick  v.  R&meej,  &0  Hun 
S50,  35  N.  T.  Supp.  1006, 
<a  V.  Tillinghaat,  105  Fed.  1. 
bod  States.  Wilsoa  v.  Colo- 
».  Co.,  227  Fed.  721. 
La.  Beid  v.  C&ldwel!,  120  0&. 
■V6,'*=^  ^.  E.  191;  Bank  of  Culloden  v. 
P^^ft  '^^  Forsyth,  120  Qb.  575,  102  Am. 
dt'     ^"I*-    115,  48  S.  E.  228. 

ti*»»«»l«.  HugheB  V.  Barrall,  187  HI. 
^■fi-  XOO;  Schaefer  v.  Dickinson,  141 
-^  *^Pp.  234;  Whipple  v.  Tueker,  123 
\\\.  A-pp.  223. 

W*fc.  Bobinson  v.  Hurley,  11  Iowa 
410,  79  Am.  Dee.  497. 

VaiTland.  Merehante'  Nat.  Bank 
T.  Williams,  110  Md.  334,  72  AH.  J114; 
Harris  v.  Franklin  Bank,  77  Md.  423, 
£6  Atl.  523. 

MuaacliaBStts.  Fowlo  v.  Ward,  113 
Maas.  54S,  18  Am.  Bep.  534. 
Hew  York.  Smith  v.  Bavin,  141  N. 
.  T.  315,  36  N.  B.  338;  Wilson  v.  Little, 
2  N.  T.  443,  51  Am.  Dec.  307.  See 
abo  Tompkins  t.  Morton  Trust  Co., 
91  App.  Div.  274,  88  N.  Y.  Hupp.  520, 
off 'd  181  N.  T.  578,  74  N.  E.  1128. 

Korth  Dakota.  Second  Nat.  Bank 
of  Grand  Forks  v.  First  Nat.  Bank, 
8  N.  D.  50,  76  N.  W.  504. 

PnuBylvanla.  Work  v.  Bennett,  70 
X>s.  St.  484. 


Wuhloston.  Brown  v.  Union  Sav- 
ings &  Loan  AsB'n,  28  Wash.  657,  69 
Pac.  383. 

Compare  Terry  v.  Birmingham  Nat. 
Bank,  93  Ala.  599,  30  Am.  St.  Bep.  87, 
V  So.  299. 

The  pledgee  is  liable  for  the  dam- 
ages sustained  by  the  pledgor.  Wheth- 
er they  will  equal  the  amount  of  the 
elaim  depends  upon  the  facts  devel- 
oped. Content  v.  Banner,  184  N.  Y. 
124,  6  Ann.  Cas.  106,  76  N.  E.  913, 
rev'g  judgment  B6  N.  Y,  App.  Div. 
625,  88  N.  Y.  Supp.  1095. 

The  damages  which  a  pledgor  of 
stock  ia  entitled  to  recover  for  con- 
version thereof  by  the  pledgee  are 
limited  to  the  loss  actually  EUBtained 
by  him.  Therefore  !t  has  been  held 
that,  in  determining  the  damages  for 
converaion  of  stock  by  a  pledgee,  who 
used  it  to  acquire  stock  in  a  new  cor- 
poration reorganized  from  the  old  one, 
rot  only  the  money  which  the  pledgor 
would  have  been  required  to  pay  in 
addition  to  the  use  of  his  stock,  tu  get 
into  the  new  corporation,  but  also  in- 
terest thereon  from  the  time  of  the 
conversion  to  the  time  the  new  stock 
acquired  ite  highest  market  price 
(within  a  reasonable  time  for  the 
pledgor  to  replace  it),  should  be  de- 
ducted.    QriggB  V.  Day,  158  N,  Y.  1, 
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where  the  stock  is  sold  for  its  full  value  and  the  proceeds  are  credited 
on  the  debt,  which  exceeds  the  value  of  the  stock,** 

The  pledgor  may  ratify  a  wrongful  sale  by  the  pledgee,  and  main- 
tain assumpsit  to  recover  the  proceeds,  less  the  amount,  if  any,  due 
the  pledgee." 

Unless  there  is  some  special  ground  of  equitable  jurisdiction,  a 
pledgor  of  stock  cannot  maintain  a  bill  in  equity  against  the  pledgee 
to  recover  damages  for  conversion  of  the  stock,  or  to  compel  him 
to  replace  the  same,  for,  as  a  rule,  there  is  an  adequate  remedy  at 
law  by  an  action  of  trover  or  assumpsit  for  damages,  or  by  replevin 
or  detinue  to  recover  the  certificate.*" 

Where  the  pledgor  elects  to  hold  the  pledgee  as  for  a  conversion, 
title  to  the  stock  vests  in  the  pledgee,** 

§  3944.  Mortgage  of  shares  of  stodE,  Shares  of  stock  in  a  corpora* 
tion  may  be  mortgaged,**  although  it  is  not  often  done.    And  they 


32  N.  E.  692,  rev'g  21  N.  T.  App.  Div, 
442,  47  N.  T.  Supp.  609, 

Where  the  pledgee  of  stock,  acting 
in  good  faith,  converts  it,  it  is  the 
duty  of  the  owner  to  replace  it  within 
a  reasonable  time  after  knowledge  of 
the  conversion,  and  tbe  measure  <rt 
his  dajnagsB  is  the  highest  market 
jirice  for  which  3uch  stock  sells  during 
such  reaaonable  time.  Griggs  v.  Day, 
158  N.  T.  1,  52  N.  E.  892,  rev  'g  21  N. 
T.  App.  Div.  442,  47  N.  T.  Supp.  609. 

And  it  baa  been  held  that,  where 
the  facts  in  regard  to  the  conversion 
are  undisputed,  what  is  a  reasonable 
time  after  notice  for  the  owner  to 
replace  the  stock  is  a  question  of  law 
for  the  court.  Qrtggs  v.  Day,  158  N. 
r.  1,  52  N.  E.  692,  rev  'g  21  N.  Y.  App. 
Div.  442,  47  N.  Y.  Supp.  809.  In  this 
case  it  was  held  that  four  years  was 
more  thau  a  reasonable  time. 

A  broker,  hj  selling  stocks  of  bis 
enstomer  without  notice  of  the  sale, 
does  not  thereby,  as  a  matter  of  law, 
extinguish  all  claim  against  the  cus- 
tomer for  advances  made,  but  tho 
customer  is  entitled  to  be  allowed 
as  damages  the  difference  between  the 
price  for  which  the  ^tock  wsb  sold, 
and  for  wbich  be  received  credit,  and 


its  market  price  then  or  within  sueb 
reasonable  time  after  a  notice  of  sale 
as  would  have  enabled  him  to  replace 
the  stock  in  ease  the  market  price 
exceede  1  the  price  realized.  Minor  v. 
Beveridge,  141  N.  Y,  399,  38  Am.  8t. 
Bep.  804,  38  N.  E.  404,  citing  eases, 
and  distinguishing  Gillett  v.  Whiting, 
120  N.  Y.  402,  24  N.  E.  790. 

Bee  also  1 3450,  supra,  and  the  eaees 
there  cited. 

WColton  V.  Oakland  Bank  at  Sav- 
ings, 137  CaL  378,  70  Pac.  225. 

*I  See  Atkins  v.  Gamble,  42  Cal.  86, 
10  Am.  Bep.  2S2. 

ULaeombe  v.  Forstall's  Sons,  123 
U.  8.  662,  31  L.  Ed.  255 ;  Henry  t. 
Travelers'  Ins,  Co.,  4^  Fed.  289; 
Hinckley  v.  Pfister,  83  Wis.  64,  53  N. 
W.  21.  aee  also  Hagan  r.  Continental 
Nat.  Bank,  182  Mo.  318,  81  8.  W.  171. 

4»In  re  Mills,  125  N.  Y.  App.  IKv. 
730,  110  N.  Y.  Supp.  314,  modifying 
judgment  57  N.  Y,  Misc.  315,  107  N. 
Y.  Supp.  1057,  judgment  aft'd  193  N. 
Y.  626,  86  N.  E.  1128;  Tompkins  t. 
Morton  Trust  Co.,  91  N.  Y.  App.  Div, 
274,  86  N.  Y.  Supp,  520,  aft'd  181  K. 
Y.  578,  74  N.  E.  1126,    See  also  |  3154, 

M  United  Btotaa.     South  DakoU  v. 
6704 
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may  be  mortgaged,  as  between  tbe  parties,  and  as  against  third  per- 
sons with  notice,  without  any  transfer  of  the  certificates.*"  But  a 
mortgage  of  sbares  withoat  a  transfer  of  the  certificate  or  a  transfer 
on  the  books  of  the  corporation,  although  recorded,  will  not  be  good 
as  against  tbe  corporation,  if  it  has  no  notice  thereof,  or  as  against 
a  bona  fide  purchaser  or  pledgee  of  the  certificate,**  or,  according  to 
some  courts,  as  against  a  creditor  of  the  mortgagor  attaching  tbe 
shares  without  actual  notice,*^ 

Although  every  mortgage  is  a  lien,  not  every  lien  on  stock  is  a 
mortgage.**  "The  essential  element  of  a  mortgage  is  a  transfer  or 
conveyance  of  the  mortgaged  property  from  the  mortgagor  to  the 


North  CaroliiM,  1&2  U.  8.  286,  48  L.      watei  tompaaj  trbvie  the  water  right 
Ed.  448;  Tol«r  T.  East  Tenneuee,  T.      reprcMiited  thereby  is  appurtenant  to 


I  Q.  R7.  Co.,  67  Fed.  168.  8ea  also 
Christian  t.  Atlantic  A  N.  C.  B.  Co., 
133  U.  a  233,  33  L.  Ed.  589. 

Alabama.  Campbell  v.  Woodatock 
Iran  Co.,  S3  Ala.  3&I,  3  So.  369;  GU. 
iner  v.  Morris,  80  Ala.  78,  60  Am.  Bep. 


Merchants'  £  Fanners' 
Bank  v.  Citizens'  Bank,  125  Ark.  131, 
187  8.  W.  850;  Thompson  v.  Grace,  91 
Ark.  52,  134  Am.  St.  Bep.  52,  120  a 
W.  397. 

Oallfomia.  Tregear  t.  Etiwandn 
■Water  Co.,  76  Cal.  537,  9  Am.  8t.  Bep. 
245,  18  Pac.  658. 

OOmMCtlcnt.  Colt  v.  Ivee,  31  Conn. 
25,  81  Am.  Dec  161. 

Bkode  IiUnd.  Greene  t.  Dispean,  14 
B.  I  576. 

A  transfer  of  tbe  transferrer's  in- 
terent  in  a  corporation  to  secure  an  in. 
debtedness  at  its  maturity,  with  a 
provision  that  the  transfer  should  be 
void  on  payment  of  the  sum  secured, 
with  interest,  was  held  to  be  a  mort- 
gage  on  the  transferrer's  interest  or 
stock  in  the  corporation.  Bojett  v. 
Eahn,  197  Ala.  439,  73  So.  79. 

That  a  deed  of  trust  attempting  to 
convey  corporate  etock  may  operate 
as  a  chattel  mortgage,  see  Oligarehj 
Ditch  Co.  T.  Farm  Inv,  Co.  (Cdo.),  88 
Pac  443. 

As  to  the  mortgage  of  stock  of  a 


land  also  covered  b;  the  mortgage,  see 
Son  Gabriel  Vallej'  Bank  v.  Lake  View 
Town  Co.,  4  CaL  App.  Q30,  S9  Pac.  360. 

But  a  mere  subscription  to  stock 
which  has  never  been  i«aned  or  deliv. 
ered  to  the  subscriber  or  paid  for  by 
him,  while  it  may  give  him  some 
qualified  interest  in  or  right  to  the 
stock,  constitutes  no  tangible  right 
capable  of  being  mortgaged.  Cattle- 
men's Trust  Co.  of  Ft.  Worth  t. 
Turner,  —  Tex.  Ciy,  App.  — ,  182  a 
W.  438. 

In  Spalding  t.  Paine 's  Adm'r,  81 
Ky.  415,  5  Ky.  L.  Bep.  391,  it  is  ap- 
parently held  that  stock  cannot  be 
mortgaged. 

As  to  the  distinction  between  a 
pledge  and  a  mortgage  of  stock,  see 
{  3S04,  supra. 

4>  Jones  on  Pledges,  1153;  Sonth 
Dakota  T.  North  Carolina,  192  U.  S. 
£86,  48  L.  Ed.  446;  Campbell  v.  Wood- 
stock  Iron  Co.,  63  Ala.  3S1,  3  So.  369; 
Tregear  v.  Etiwanda  Water  Co.,  76 
Cal.  537,  9  Am.  St.  Bep.  245,  18  Pac. 
668. 

4B  See  i  3798  et  seq.,  supra. 

mSee  1 3811  et  seq.,  supra.  See 
also  Gates  v,  Baxter,  97  Tenn.  443,  37 
a  W.  219.  But  see  Manna  v.  Brook- 
ville  Nat.  Bank,  73  Ind.  243. 

4* People's  Home  Sav.  Bank  v.  Sad- 
ler, I  Cal.  App.  189,  81  Pac.  1029. 
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mortgagee."^  So  a  provisioD  of  the  by-laws  giving  a  corporation 
8  lien  upon  the  shares  of  a  stockholder  for  the  amount  of  the  par 
value  thereof  which  may  be  unpaid  does  not  constitute  a  mortgage.** 
Whether  a  transfer  of  stock  absolute  in  form,  but  giving  the  truis- 
ferrer  the  option  to  repurchase  it  within  a  specified  time,  Is  a  mort- 
gage or  a  conditional  sale  is  a  mixed  question  of  law  and  fact,  and 
is  to  be  determined  by  a  consideration  of  the  peculiar  circumstances 
of  each  case.'^ 

The  mortgage  need  not  be  acknowledged  unless  the  statute  so 
requires.**  Even  where  the  statute  requires  chattel  mortgages  to  be 
recorded,  an  unrecorded  mortgage  is  good  as  between  the  parties,** 
although  it  is  without  any  effect  as  against  strangers  to  it."  Where 
the  statute  does  not  require  the  recording  of  such  mortgages,  the 
record  thereof  does  not  constitute  constructive  notice." 

The  mortgagee  has  no  right  to  participate  in  the  governmental 
afFfurs  of  the  corporation  until  he  has  foreclosed  the  mortgage  and 
purchased  the  stock  at  the  foreclosure  sale.*^ 

The  right  to  redeem  in  equity  after  default  continues  so  long  as 
the  mortgagee  recognizes  the  mortgage  as  subsisting;  but  where  a 
mortgagee  in  possession  ceases  to  so  recognize  it,  and  deals  with  the 
property  as  his  own,  the  mortgagor  must  bring  bis  suit  to  redeem 
within  a  reasonable  time."  In  a  suit  to  redeem  the  burden  is  on  the 
mortgagee  to  account  for  any  dividends  received  by  him,  and  to  estab- 
lish any  proper  disbursements  made  on  account  of  the  stock.**  "A 
mortgagor  cannot,  through  any  device,  bai^in  away  his  right  of 
redemption  at  the  time  of  giving  the  mortgage."**  "While  a  mort- 
gagor may  release  his  equity  of  redemption  to  the  mortgagee  by  a 
subsequent  agreement,  yet  the  courts  view  such  agreements  with  dis- 

U People's  Home  Sav.  Bank  v.  Sad-  M&CeTchantB'  ft  FarmeTs'  Bank  t. 

ler,  1  Cal.  App.  189,  81  Pae.  1029.  Citizena'  Bank,  125  Ark.  131,  187  S. 

M  People  'b  Home  Sav.  Bank  v.  Sad-  W.  650. 

ler,  1  CaL  App.  189,  81  Pao.  1029.  «  Spalding  v.  Paine  'b  Adm  'r,  81  Ky. 

« ColIinB    V.    Denny    Oay    Co.,    41  415,  5  Ky.  L.  Eep.  391 ;   Schuster  v. 

Wash.  136,  82  Pac.  1012.  Jones,  22  Ky.   L.  Eep.  568,  58  8.  W, 

UUartin  V.  Bankers'  Trast  Co.,  IS  S95.     See  also  State  v.  Superior  Court 

Ariz.  55,  156  Pac.  87.  Pierce  Co.,  14  Wash.  604,  33  L.  E.  A. 

In  Arkansas  such  a  mortgage  is  re-  074,  45  Pac.  23. 

quired    t<r   be    acknowledged.      Her-  M  Boyett  v.  Hahn,  73  So.  7B. 

chants'  b  Farmers'  Bank  v.  Citizens  *  BTQreene  t.  Dlapean,  14  B.  I.  5TS. 

Bank,  125  Ark.  131,  187  S.  W.  650.  n  Collins    t.    Denny    Clay    Co.,    41 

n  Martin  v.  Bankers'  Trast  Co.,  IS  Wash.  136,  S2  Pac.  1012. 

Ariz.  55,   156  Pac.  87;   Merchants'  ft  BBColline    v.    Denny    Clay    Co.,   41 

Farmers'  Bank  v.  Citizens'  Bank,  125  Wash.  136,  82  Pac.  1012. 
Ark.  131,  187  S.  W.  650. 
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trust  and  disfavor,  and  if  it  appears  that  the  mortgagee  has  taken 
tulvantage  of  the  necessities  of  the  mortgagor,  or  that  the  consideration 
is  grossly  inadequate,  the  release  will  be  disregarded  and  the  original 
relation  held  to  continue,"** 

Where  the  contract  does  not  provide  any  method  for  enforcing 
the  mortgage,  a  court  of  equity  has  original  jurisdiction  to  protect 
aad  foreclose  the  lien  created  thereby,**  Wliere  stock  is  sold  on  fore- 
closure of  an  equitable  mortgage  under  a  decree  of  a  court  of  equity, 
the  court  has  power  to  protect  the  purchaser  and  to  see  that  he  pro- 
cures a  proper  transfer  on  the  books  of  the  corporation  and  a  perfect 
legal  title." 

§  3946.  Leues  ct  stock.  Shares  of  stock  may  be  leased  by  their 
owner.** 

An  option  to  lease  stock  must  he  accepted  within  the  time,  if  any, 
therein  prescribed,  in  order  to  become  a  binding  contract.**  Such 
acceptance  need  not  be  express,  however,  but  may  be  implied  from 
the  acts  and  conduct  of  the  party  to  whom  the  option  runs,** 

As  in  other  cases,  in  construing  a  lease  of  stock,  the  intention  of 
the  parties  must  control,  and  that  intention  is  to  be  arrived  at  by 
considering  the  instrument  as  a  whole.** 

If  a  lease  is  invalid  and  unenforceable  because  not  in  writing,  the 
owner  of  the  stock  may  nevertheless  recover  from  the  lessee  for  its 
use.*'  The  covenants  of  the  lease  are  valid  as  long  as  the  use  con- 
tinues, under  such  circumstances,  and  reference  may  be  made  to  them 
for  the  terms  and  time  of  payment,  as  a  measure  of  the  value  of  such 


M  Collins    T.    Denny    Claj    Co,,    41  books,  may  lease  it.     Eisenhauer  v. 

WmIi.  138,  82  Pac.  1012.  New    Orleau    Cotton    Exchange,    140 

M  Christian  y.  AtlBntie  &  N.  C.  E.  La.  674,  73  So.  685. 

Co.,  133  U.  S.  233,  33  L.  Ed.  589;  Boy-  For  a  fonn  of  a  lease  of  stock,  see 

ett  V.  Hahn,  1B7  Ala.  439,  73  8).  79.  State    v.    Probate    Court   Washington 

The  mortgagor  b  a  necessary  party  Co.,  102  Minn.  268,  113  N.  W.  888. 

to   a   suit   to   foreclose.     Christian   v.  MZachry  v.  Nolan,  66  Fed.  467. 

Atlantic  4  N.  C,  B.  Co.,  133  U,  8.  233,  66  Zachry  v.  Nolan,  66  Fed.  487.    In 

33  L.  Ed.  560.  this   case  the   question  whether  there 

<S  Thompson   v.   Grace,   91   Ark.   62,  had  bepn  such  an  acceptance  was  held 

134  Am.  St.  Eep.  52,  120  6.  W.  397.  to  be  for  the  jury. 

S3  Zachry    v.    Nolan,    66    Fed.    467;  M  In  State  v.  Probate  Court  Wash- 

Eisenfaaucr    v.    New    Orleans    Cotton  ington  Co.,  102  Minn.  268,  113  N.  W. 

Exchange,   140  La.  574,  73  So.  685;  888,  leases  were  held  to  vest  a  life  ea 

State    V.    Probate    Court   Washington  tate   In  the  stock  in   the  lessee   with 

Co.,  102  Minn.  268,  113  N.  W.  883.  estates  in  reversion  in  the  lessors. 

A  pledgee  of  stock,  to  whom  it  has  M  Zachry  v.  Nolan,  66  Fed.  467, 

been    transferred    on    the    corporate  M  Zachry  v.  Nolan,  86  Fed.  467, 

6707 
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^  XXVn,  GIFTS  OF  STOCK 

§  3946.  Oeneral  principles.  Shares  of  stock  may  be  made  the  snb- 
ject  of  a  gift  by  their  owner  to  the  same  extent  aa  other  personal 
property.** 

The  rules  for  determining  the  validity  and  effect  of  gifts  of  stock 
are  largely  the  same  as  those  applicable  to  gifts  of  personal  property 
generally.^**  As  in  other  cases  the  donor  must  be  mentally  compe- 
tent/^ and  the  transaction  must  be  tree  from  fraud ""  or  undue  in- 
fluence.''' And  the  donee  must  be  competent  to  take.''*  There  must 
be  an  intent  to  give  on  the  part  of  the  donor,™  which  must  be  carried 


n  UasuchnBottB.  Herbert  v.  Sim- 
i«ni,  220  Meuib.  4S0,  L.  B.  A.  IBIS  D  733, 
108  N.  £.  65. 

Uichlgui.  Foster  t.  Bow,  120 
Micb.  1,  77  Am.  St.  Eep.  585,  79  N.  W. 
096. 

MlBBOuil.  Jones  v.  Jones,  —  Mo. 
App.  — ,  201  S.  W.  557;  Sena  v.  Union 
rremiura  ft  Mercantile  Co..  115  Mo. 
App.  085,  92  a.  W.  507. 

MontaaA.  Leyson  v.  Davis,  17 
Mont.  220,  31  L.  R.  A.  429,  42  Pac. 
776. 

New  Jeiaey.  Walker  v.  Dixon  Cru- 
cible Co.,  47  N.  J.  Eq.  342,  20  Atl.  885. 

Now  York.  Cub  h  man  v.  Thayer 
Mfg.  Jewelry  Co.,  76  N.  Y.  365,  32  Am. 
Rep.  316. 

PemurlTuila.  Com.  v.  Compton, 
137  Pa.  St.  138,  20  Atl.  417. 

Bbodo  lalaod.  Talbot  v.  Talbot,  32 
B.  I.  72,  Ann.  Cas.  J912  C  1221,  78 
Atl.  535. 

VlTgima.  sterling  v.  Wilkinson,  83 
Va.  791,  3  S.  B.  533. 

And  see  cases  cited  in  the  following 
notes  in  this  and  the  euceeeding  sec- 

A  husband  may  make  a  valid  gift 
of  stock  to  liis  wife.  Deming  v.  Wil- 
liams, 28  Conn,  228,  68  Am.  Dec.  386. 

In  Massachusetts  a  gift  of  stock  by 
a  husband  to  his  wife  is  valid  as  to 
his  credituTS  if  made  through  a  third 
party  and  without  any  actual  inten- 
tion to  defraud  them.    Where  the  eer- 
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tifieates  are  surrendered  to  the  corpo- 
ration by  the  husband  and  Dew  onea 
issued  to  the  wife,  there  ia  a  sufficient 
intervention  by  a  third  party,  to  wit, 
the  corporation.  Tucker  v.  Curtin,  148 
Fed.  929. 

70  See  standard  works  on  gifts. 

71  Coffey  V.  Coffey,  178  Di.  283,  S3 
N.  B.  590,  aff'g  74  111.  App.  241;  QroO 
V.  Stitzer,  75  N.  J.  Eq.  452,  72  Atl.  970. 

7SA  gift  of  stock  in  consideration 
of  the  donor  receiving  the  dividends 
and  the  donee  rendering  him  certain 
servicea  for  life,  was  held  to  be  fraud- 
ulent aud  void  because  those  provi- 
sions were  not  put  in  writing.  Graff 
v.  Btitzer,  75  N.  J.  Eq.  452,  72  Atl.  970. 

78  In  Qroff  v.  Stitzer,  75  N.  J.  Eq. 
452,  72  Atl.  970,  it  was  held  that,  un- 
der the  circumstances,  the  burden  was 
on  tbe  donee  to  rebut  the  presumption 
of  undue  influence,  and  that  this  bur- 
den had  not  been  sustained. 

7ft8nowden  v.  Crowm  Cork  &  Seal 
Co.,  114  Md.  650,  Ann.  Cas.  1912  A  679, 
80  Atl.  510. 

71  United  States,  Allen-West  Com- 
mission Co.  V.  Crumbles,  129  Fed.  287. 

lowik  Tucker  v.  Tucker,  13S  Iowa 
344,  116  N.  W.  119. 

Kentucky.  Denunzio's  Receiver  v. 
Scholtz,  117  Ey.  182,  4  Ann.  Cas.  529, 
77  8.  W.  715. 

MasBacUnsetta.  Morse  v.  Meston, 
152  Mass.  5,  24  K.  E.  918;  Cummings 
V.  Bramhall,  120  Mass.  552. 
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into  eflfect  by  a  transfer  of  all  the  donor's  right  and  dominion  over 
the  stock,"  A  mere  unexecuted  intention  to  make  a  gitt  is  not  suf- 
ficient.''^ And  a  promise  to  make  a  gift  is  not  a  gift,  but  is  void  and 
unenforceable."  There  must  be  an  actual  or  constructive  delivery 
of  the  stock  to  the  donee.''*  And  the  gift  must  also  be  accepted  by 
the  donee,  either  formally  or  by  acts  manifesting  an  intention  on  his 
part  to  accept  it,*"  althoogh  an  acceptance  may  be  presumed  from  the 
fact  that  the  gift  is  beneficial  to  the  donee.'^ 


Xvm  Hunpsblro.  LIseomb  t.  Man- 
cheiter  &  L.  B.  B.,  70  N.  H.  312,  48 
At).  284. 

Naw  Joaey.  Bailey  v.  Orange 
Uemorial  Hospital,  —  N.  J.  Eq.  — , 
102  Atl.  7;  Farrell  v.  Passaic  Water 
Co.,  82  N.  J.  Eq.  97,  88  AU.  627; 
Smith  V,  Bnrnet,  35  N.  J.  Eq.  314, 
Sir 'g  34  N.J.  Eq.  219. 

H»W  Tort  Jackson  v.  Twenty- 
Third  et.  E.  Co.,  88  N.  T.  520;  Bich- 
srduiD  V.  Emmett,  61  App.  Div.  205, 
70  N.  Y.  Supp.  546,  reT'd  on  other 
grounds  170  N.  T.  412,  63  N.  B.  440; 
In  re  Babcoek's  Estate,  85  Mlse.  256, 
147  N.  T.  Supp.  188,  aff'd  16B  App. 
Div.  B03,  153  N.  T.  Supp.  1105,  216 
N.  Y.  717,  111  N.  E.  1084;  Crouoe  v. 
Jndson,  11  Uiae.  338,  64  N.  Y.  Snpp. 
755. 

PcniuiylTaiilk  Beese  t.  Philadel- 
phia Trust,  Safe  Deposit  &  Insarance 
Co.,  218  Pa.  150,  120  Am.  St.  Bep.  880, 
67  AtL  124. 

There  must  be  an  intention  on  the 
part  of  the  donor  "to  absolatelj  and 
irrevocably  divest  himself  of  the  title, 
dominion,  and  control  of  the  subject 
of  the  gift  in  praesenti  at 'the  very 
time  be  andertakea  to  make  the  gift." 
Allen- West  Commis^on  Co.  v,  Orum- 
bles,  129  Fed.  287. 

In  Uorse  v.  Meston,  152  Mass.  6, 
24  N.  E.  916,  the  evidence  was  held 
to  he  insufficient  to  show  that  a  dece- 
dent intended  to  give  stork,  found  in 
n  box  with  other  securities  io  the  pos- 
vession  of  the  wife  of  his  executor,  to 
her,  or  that  he  put  the  certifcatea  In 


the  box  with  the  intention  of  deliver- 
ing it  to  her  as  her  property. 

n  See  i  3949,  infra. 

77  Dewey  v.  Barnhouse,  75  Ean.  21*, 
S8  Pac.  877;  Bamhouae  v.  Dewey,  83 
Kan.  12,  29  L.  B.  A.  (N.  8.)  166,  109 
Pac.  lOSl;  Denunzio's  Beceiver  v. 
Scholtz,  117  Ky.  182,  4  Ann.  Cas.  520, 
77  a.  W.  715;  Oetchell  v.  Biddeford 
Nat.  Bank,  94  Me.  452,  80  Am.  St. 
Bep.  408,  47  Atl.  895. 

"There  ie  no  gift  until  the  inten- 
tion of  giving  is  fully  consummated 
by  the  donor  transferring  all  right  and 
dominion  over  the  thing  given  to  the 
donee."  Tucker  v.  Tucker,  138  Iowa 
344,  118  N.  W.  119. 

71  Thompson  v.  Rudgins,  116  Ala. 
93,  22  So.  632 ;  Noble  v.  Garden,  148 
Cal.  225,  2  Ann.  Cbb.  1001,  79  Pac. 
883;  Heartt  v.  Sherman,  229  Dl,  581, 
82  N.  E.  417;  Apache  State  Bank  v. 
Daniels,  32  Okla.  121,  40  L.  B.  A.  (N. 
S.)  901,  Ann.  Cas.  1914  A  520, 121  Fae. 
237. 

WSee  S3947,  infra. 

M  Wheeler  v.  Mineral  Farm  Consol. 
Min.  Co.,  31  Colo.  110,  71  Pac,  1101; 
Crawfordsville  Trust  Co.  v.  Bamsey, 
53  Ind.  App.  40,  102  N.  E.  282,  100 
N.  E.  1049;  Denunzio's  Beceiver  v. 
Scholtz,  117  Ey.  182,  4  Ann.  Caa.  529, 
77  8.  W.  715;  la  re  Babcock's  Estate, 
85  N.  T.  Misc.  258,  147  N.  Y.  Supp. 
168,  aff'd  169  N.  Y.  App.  Div.  903, 
153  N.  T.  Supp.  1105,  £18  N.  Y.  717, 
111  N.  E.  1084;  Crouse  v.  Judaon,  41 
N.  Y.  Misc.  338,  84  N.  Y.  Supp.  755. 

U  Denunzio's  Beceiver  v>  Sebolt^ 
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g3M7.  Neoead^  for  and  niffleMiioy  of  delivery.  The  general 
rule  that  to  constitute  a  valid  gift,  either  inter  vivoe  or  caasa  mortis, 
there  must  be  a  delivery  of  the  thing  given,  is  applicable  to  gifts  of 
shares  of  stock.**     Delivery   may   be  either  actual  or  constructive 


117  Ky.  182,  4  Ann.  Caa.  629,  77  S. 
W.  715;  Jones  v.  Jones,  —  Mo.  App. 
— ,  201  8.  W,  557;  Sparka  v.  Hurley, 
208  Pa.  lee,  101  Am.  St.  Sep.  926,  57 
Atl.  384;  Smith  v.  Bank  of  Washing- 
ton, 5  8erg.  &  B.  (Pa.)  31S. 

UUnlt«d  Stat«&  Fowler  v.  Oow- 
ing,  152.  Fed.  801. 

AlAbanUk  Cannon  v.  Birmingham 
Trust  A  SaviagB  Co.,  1S4  Ala.  469,  69 
So.  934;  Thompson  v.  Hudgiua,  116 
AJa.  93,  22  So.  632. 

Oallfonila.  Noble  v.  Learned,  163 
Cal.  245,  94  Fac.  1047,  7  Ca).  Unrep. 


New  Jenaj.  Bailey  v.  Orange 
Memorial  Hospital,  —  N.  J.  Eq.  — , 
102  Atl.  7;  Farrell  v.  Panaie  Water 
Co.,  62  N.  j:  Eq.  97,  SS  Atl.  627; 
Matthews  v.  Hoagland,  48  N.  J.  Eq. 
455,  21  Atl.  1054 ;  Smith  t.  Bnrnel,  35 
N.  J.  Eq.  314,  aff'g  34  N.  J.  Eq.  21«. 

Kew  Yoifc.  In  re  Cornell's  Estate, 
170  N.  Y.  423,  63  N.  E.  445;  In  re 
Morgan,  104  N.  T.  74,  9  N.  E.  881; 
Jackson  v.  Twenty-Third  St.  B.  Co., 
88  N.  Y.  520;  Orymes  v.  Hone,  49  N. 
Y.  17,  10  Am.  Bep.  313;  In  re  MiUa' 
Estate,  172  App.  Div.  530,  158  N.  Y. 


Cas.  297,  87  Pac.  402;  Noble  v.  Garden,      Supp.   1100,  aff 'd  219  N.  T.  642,  114 
146  Gal.  225,  2  Ann.  Cas.  1001,  79  Pae.      -      -  -  -  -        - 


883. 

Indian*.  CrawfordsvUIe  Tmst  Co. 
V.  Bamsey,  55  Ind.  App.  40,  102  N.  E. 
282,  100  N.  E.  1049;  Teagae  v.  Abbot, 
51  iQd.  App.  604,  100  N.  E.  27. 

Stmaas.  Barnhouse  v.  Dewey,  B3 
Kan.  12,  29  L.  B.  A.  (N.  8.)  160,  109 
Pae.  1031;  Dewey  v.  Barnbtniee,  75 
Kan.  214,  88  Pac.  877. 

Kentacky.  Dennnzio'a  Beeeiver  v. 
Seboltz,  117  Ey.  182,  4  Ann.  Cas.  529, 
77  8.  W.  715. 

Maine.  Getchell  v.  Biddeford  Nat. 
Bank,  94  Me.  452,  80  Am.  St.  Bep.  408, 
47  AU.  895. 

Uanacbnsetta.  Cummings  y.  Bram- 
hall,  120  HasB.  552. 


Jones  V.  Jones,  —  Mo. 
App.  — ,  201  8.  W.  5S7;  Gray  v.  Dou- 
bikin,  188  Uo.  App.  667,  176  8.  W. 


Leyson  v.  Davis,  17 
Hont.  22(^  81  L.  B.  A.  420,  42  Pao. 
775. 

Knr  HampAln.  Bond  v.  Bean,  72 
S.  H.  444,  101  Am.  St.  Bep.  686,  57 
Atl.  340;  Bean  v.  Bean,  71  N.  H.  Q.38, 
63  Atl.  907;  Liscomb  v.  Manchester 
&  L.  K.  a..  70  N.  II.  :iV2.  43  Atl.  284. 


1072;  In  re  Babcock's  Estate, 
86  Misc.  256,  147  N.  Y.  Sapp.  168, 
aff'd  169  App.  Div.  903,  163  N.  Y. 
Supp.  1106,  216  N.  Y.  717,  111  N.  E. 
1084;  Crouse  v.  Jndson,  41  Miae.  338, 
S4  N.  Y.  Supp.  755;  Eeraochan  t.  Bu«- 
eeU,  36  Misc.  817,  74  N.  Y.  Supp.  841, 
aff 'g  34  Misc.  824,  71  N.  Y.  Snpp. 
1139. 

Nortli  Oarolliuk  ZolIicoSer  v.  Zol- 
licoffer,  168  N.  C.  326,  84  8.  K  349. 

OUaluiina.  Apache  State  Bank  v. 
Daniels,  32  Okla.  121,  40  L.  B.  A.  (N. 
B.)  901,  Ann.  Cos.  1914  A  520,  121 
Pac,  237.     ■ 

Peanivlvxnla.  Beese  r.  Philadel- 
phia Trust,  Safe  Deposit  &  Insurance 
Co.,  218  Pa.  160,  120  Am.  St.  Bep.  880, 
67  Atl.  124;  In  re  Boberta'  Appeal, 
85  Pa.  St.  84. 

The  queatien  of  delivery  is  essen- 
tially the  same, whether  the  gift  is 
inter  vivos  or  causa  mortis.  Teague 
V.  Abbot,  51  Ind.  App.  604,  100  N. 
E.  27. 

' '  Mere  words  unaccompanied  by 
delivery  could  only  be  a  promise,  and 
there  being  no  consideration  the  prom- 
ise could  not  be  enforced,  and  there- 
fore the  gift  would  not  be  complete. 
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ia  form,**  and  may  be  by  assignment  of  the  certificate  and  manual 
delivery  thereof  to  the  donee,"  or  by  an  assignment,  surrender  and 


In  order  that  tbe  gift  be  vaUd,  it 
mvist  be  completely  executed,  because 
if  there  remaiiui  anything  to  be  done 
the  dmor  may  refuse  to  do  it." 
Ap&ehe  State  Bank  v.  Daniela,  SS 
OkU.  121, 40  L.  R.  A.  (N.  S.}  901,  Ana. 
Cas.  1914  A  520,  121  Pae.  237. 

Any  delivery  which  trauBfera  either 
the  legal  or  the  equitable  title  i«  suffi- 
ciant.  GilklDHon  v.  Third  Ave.  B.  Co., 
47  N.  Y.  App.  Div.  472,  83  N.  Y.  Supp. 
792. 

"A  delivery  which  vests  in  tbe 
donee  tbe  equitable  title  is  sufficient 
without  a  complete  transfer  of  the 
legal  title."  First  Nat.  Bank  v.  Hol- 
land, 99  Vo.  49S,  5S  L.  R.  A.  15B,  88 
Am.  St.  Bep.  89S,  39  S.  E.  126.  And 
see  to  the  some  effect  Taibot  v.  Tal- 
bot, 32  B.  I.  72,  Ann.  Caa.  19120 
1221,  78  Atl.  535. 

*3  Alabama.  Thompson  v.  Eadgina, 
lie  Ala.  93,  22  So.  632. 

OaUfomU.  Noble  v.  Garden,  146 
CaL  225,  2  Ann.  Cas.  1001,  79  Pae.  883. 

Tniilana.  Teagae  v.  Abbot,  51  Ind. 
App.  601, 100  N.  E.  27. 

KavTork.  In  re  Uills' Estate,  172 
App.  Div.  E30,  158  N.  Y.  Supp.  1100, 
nff'd  219  N.  Y.  642,  114  N.  E.  1072; 
In  re  Babcock's  Estate,  85  Misc.  256, 
147  N.  Y.  Bupp.  188,  aff'd  169  App. 
Div.  903,  153  N.  Y.  Bupp.  1105,  216 
N.  Y.  717,  111  N.  B.  1084;  Crouse  v. 
Jndson,  41  Mise.  338,  84  N,  Y.  Supp. 
755;  Kemoehan  v.  Busaell,  36  Miae. 
817,  74  N.  T.  Bnpp.  841,  aff 'g  34  Miac. 
824,  71  N.  Y.  Supp.  1139. 

Pennsylvania,  Beese  v.  Philadel- 
phia Trust,  Safe  Deposit  ft  Insaranee 
Co.,  218  Pa.  ISO,  lEO  Am.  St.  Bep.  880, 
67  Atl.  124. 

There  may  be  a  constructive  deliv- 
ery "by  delivery  of  the  means  of  ob- 
taining pouessiOQ."  Teagne  v.  Ab- 
bot, 51  lad.  App.  604,  100  N.  E.  27. 

MsDual  delivery  was  h^ld  to  be  un- 


Reeesaary  where  the  donor  had  taught 
the  donee  the  eoinbination  of  the  safe 
in  which  the  stock  was  kept.  Teague 
v;  Abbot,  5i  Ind.  App.  604,  100  N. 
E.  27. 

Where  stock  waa  iasned  to  an  em- 
ployee of  a  corporation,  who  bad  pre- 
viously received  an  interest  In  tbe 
proQt«  in  lieu  of  salary,  and  the  em- 
ployee gave  bis  notes  therefor,  and 
thereafter  the  proprietor  of  tbe  busi- 
uesB  declared  his  intention  tg  give 
him  the  stock,  tore  up  the  notes,  and 
delivered  the  certificate  to  him,  it  waa 
held  that  there  was  a  sufficient  de- 
livery. Dennnzio  'a  Eeooiver  v. 
Scholtz,  117  Ky.  182,  4  Ann.  Cos.  629, 
77  8.  W.  715. 

MOallfoniU.  Calkiud  v.  Equitable 
Building  ft  Loan  Ass'n,  126  Cal.  531, 
59  Pac.  30. 

nilllola.  Coifey  v.  Coffey,  179  IIL 
263,  53N.E.G90,aff'g74Ill.  App.  241. 

Iowa.  Tucker  v.  Tucker,  138  Iowa 
344,  116N.  W.  119. 

HMndmattta.  Bone  v.  Holmes,  19S 
Maaa.  495,  81  N.  E.  290. 

lUsaonn  Cray  v.  Doubikin,  188 
Mo.  App.  667,  176  8.  W.  514. 

Kow  J«TM7.  Walker  v.  Dixon  Cru- 
cible Co.,  47  N.  J.  Eq.  342,  20  Atl.  S85. 

K«w  York.  Cuehman  v.  Thayer 
Mfg.  Jewelry  Co.,  76  N.  Y.  385,  32 
Am.  Bep.  31S;  In  re  Ballard's  Estate, 
76  App.  Div.  207,  78  N.  Y.  Supp.  491. 

Fnmarlvul*.  Beese  v.  Philadel- 
phia Trust,  Safe  Deposit  ft  Insurance 
Co.,  318  Pa.  150,  120  Am.  St.  Bep.  880, 
67  Atl.  124. 

Where  an  indorsement  transferring 
stock  was  made  on  the  certificates, 
reserving  dividends  during  the  life 
of  the  donor,  and  the  certificates  were 
placed  in  an  envelope  and  delivered 
to  tbe  donee,  with  instructions  not  to 
open  tbe  same  until  the  donor's 
d^ath,  there  being  a  present  intention 
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cancellation  of  tlie  old  certificate  and  the  issnance  and  detiver;  of  a 
new  one  to  tiie  donee.**  Delivery  of  the  certificate  with  a  written 
assignment,  hat  without  indorsement,  is  sufficient."  And,  by  the 
weight  of  authority,  a  valid  gift,  either  inter  vivos  or  causa  mortis, 
may  be  made  hy  delivery  of  the  certificate,  accompanied  by  words 
of  absolute  and  present  ^ft,  without  any  written  assignment  or  in- 
dorsement.'''    An  indorsement  or  assignment  has  been  held  to  be 


to  make  a  gift  of  the  stock,  it  was 
held  tbat  there  was  aa  executed  ^ft 
of  the  etoek  in  tbe  lifetime  of  the 
donor,  within  Cal.  Civ.  Code,  !  324, 
maJcing  stock  personal  propertf,  and 
traneferable,  aa  between  the  parties, 
by  indorsement  and  delivery  of  the 
certlflestes.  Calking  v.  Equitable 
Building  A  Loan  Abs'd,  126  Cal.  531, 
59  Pac.  30. 

U  Snowden  v.  Crown  Cork  le  Seal 
Co.,  114  Md.  eSO,  Ann.  Cm.  19l2A 
679,  80  Atl.  510. 

Where  a  huabaud,  for  the  purpose 
of  carrying  out  the  wishes  of  his  de- 
ceased wife,  renoun^^ed  his  right  to 
administer  on  her  estate,  requested 
that  letters  be  granted  to  his  son, 
joined  in  the  latter 's  bond,  and  Gon- 
sented  to  the  sarrender  of  stock  cer- 
tiScatea  standing  iu  tbe  wife '»  name 
find  to  which  he  was  entitled  as  dis- 
tributee, and  the  issuance  of  new  cer- 
tificates In  the  names  of  his  children, 
It  was  held  that  this  was  a  gift  by  him 
cf  the  stock  to  them.  Bayley  v.  Bay- 
ley,  141  N.  Y.  App.  Div.  243,  126  N. 
Y,  Supp.  102. 

H  Stone  V.  Hackett,  12  Gray 
(Mass.)  227;  Curtis  v.  Crossley,  59  N. 
J.  Eq.  358,  45  Atl.  905;  Talbot  v.  Tal- 
b<Tt,  32  B.  I.  72,  Ann.  Cas.  1912  C  1221, 
73  Atl.  533. 

■Tnnlt«d  Stet«s.  In  re  35%  Auto- 
mobile Supply  Co.,  247  Fed.  377.  See 
also  All  en- West  Commission  Co.  v. 
Grumbles,  129  Fed.  287. 

CMondo.  Grimes  v.  Bamdollar,  58 
Colo.  421,  148  Pae.  256. 

OomiectlcnL  Beed  t.  Oopeland,  50 
Cenn.  472,  47  Am.  Bep.  663. 
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'.  Crafte,  98  Ue.  40, 


low^  Smith  V.  Meeker,  153  Iowa 
655,  133  N.  W.  1058. 

ItMint.    Brown  v 
5G  Atl.  213. 

ICaauchuMtta.  Herbert  v.  Simson, 
220  Mass.  480.  See  also  Boston  Safe 
Deposit  A  Trust  Co.  v.  Adams,  224 
Mass.  442,  li.  E.  A.  1916  P  488, 113  N- 
E.  277. 

HODtaua.  Leyson  v.  Davis,  17 
Mont.  220,  31  L.  B.  A.  429,  42  Pac 
775,  writ  of  error  dismissed  170  U.  S. 
30,  42  L.  Ed.  939. 

Nsw  Hampghin.  Bond  v.  Bean,  72 
N.  H.  444,  101  Am.  St.  Rep.  686,  57 
Atl.  340. 

Kew  Tort  Bidden  v.  Thrall,  J25 
N.  Y.  572,  11  L.  B.  A.  684,  21  Am.  St. 
Hep.  758,  26  N,  E.  627;  In  re  Mills' 
Estate,  172  App.  Div.  530,  158  N.  T. 
Supp.  1100,  aff'd  219  N.  Y.  642,  114 
N.  E.  1072;  Gilkinson  v.  Third  Ave. 
E.  Co.,  47  App.  Div.  472,  83  N.  Y. 
Supp.  792;  Kernochan  v.  Russell,  36 
Misc.  817,  74  N.  Y.  Supp.  841,  alf'g 
■M  Misc.  824,  71  N.  Y.  Supp.  1139; 
Walsh  V.  Seiton,  55  Barb.  251. 

PemuTlvaiila.  Com,  v.  Crompton, 
137  Pa.  St.  138,  20  Atl.  417;  O'Don- 
nell  V.  Gaffney,  22  Pa.  Super.  Ct.  316. 

Bbode  Maud.  Hopkins  v.  Man- 
chester, 16  B.  I.  663,  7  L.  B.  A.  387, 
19  Atl.  243.  See  Talbot  v.  Talbot,  32 
R.  I.  72,  Ann.  Cas.  1912  C  1221,  7S 
Atl.  535. 

Vermont  See  Watson  v.  Watson, 
09  Vt.  243,  39  Atl.  201. 

Virginia.  First  Nat.  Bank  v.  Hol- 
land, 99  Va.  495,  55  L.  R.  A.  155,  86 
Am.  St.  Rep.  898,  39  S.  G.  126; 
Thomas*  Adm'r  v.  Lewis,  89  Va,  1, 
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necessary  in  Bome  states,  however,  in  the  case  of  a  gift  inter  vivos.** 
And  the  absence  of  an  aaaignment  or  indorsement  is  evidence  bearing 
upon  the  donor's  intention,  to  be  considered  hy  the  jary  with  the 
other  evidence  in  the  case.** 

Manual  delivery  of  the  certificates  is  generally  held  to  be  essential 
if  they  are  present  and  their  delivery  is  practicable,**  since  dominion 
over  the  stock  is  most  effectually  secured  by  possession  of  the  cer- 
tificates*^ And  it  has  been  held  that  a  mere  written  assignment  of 
the  stock  without  delivery  is  insufficient  tinder  such  circumstances,** 


18  L.  B.  A.  170,  37  Am.  St.  Bep.  848, 
IF  a  £.  38S. 

This  is  true  of  &  gitt  causa  mortis 
of  uatiooal  bank  stock.  Leyaon  v. 
Davis,  17  Mont.  220,  31  L.  B.  A.  429, 
42  Pae.  775,  writ  of  error  dismiaBed 
170  U.  B.  36,  43  L.  Ed.  938. 

The  delivery  of  the  certificate, 
"withoDt  formal  indorsement  or  as- 
signment, is  suffleiant  to  effectuate  the 
gift  where  it  i^  the  intent  and  pur- 
pose  of  the  donor  to  transfer  ttie 
ownership  at  once."  Herbert  v.  Sim- 
son,  220  Mass.  480,  L.  B.  A.  1B15D 
733,  108  N.  E.  65. 

The  donee,  nnder  such  circumstaQces, 
does  not  acquire  the  legal  title  to  the 
Rharea,  or  their  ownerstiip  in  the 
sense  that  no  farther  act  is  reqaired 
to  perfect  his  right.  But,  as  between 
himself  and  the  donor,  he  acquires  the 
equitable  title  to  the  shares  and  eome 
legal  aa  well  as  equitable  rights,  and 
a  court  of  equity  has  jurisdiction  to 
compel  a  formal  aasignment  hy  the 
donor,  or  his  executor  in  ease  of  Ilia 
death,  and  a  transfer  on  the  books  of 
the  corporation.  Such  a  gift  is  com- 
plete and  not  inehoate.  Herbert  v. 
Simson,  220  Uass.  480,  L.  B.  A.  191S  D 
733, 108  N.  E.  6S. 

The  delivery  of  the  atoek  with  an 
intent  to  make  a  completed  gift,  and 
its  acceptance  by  the  donee,  vests  in 
him  the  equitable  title  to  the  prop- 
erty. Bond  v.  Bean,  72  N.  H.  444, 
101  Am.  St.  Bep.  086,  57  Atl.  340. 

And  see  generally  }  3786,  supra. 


USinnott  V.  Hibemia  Nat.  Bank, 

105  La.  705,  30  Bo.  S33;  Baltimore 
Betort  £  Fire  Brick  Co.  v.  Mali,  83 
Md.  93,  57  Am.  Hep.  304,  3  Atl.  28B ; 
Pennington  v.  Gittings,  2  Gill  A  J. 
(Md.)  209;  Heyer  v.  SulUvan,  —  N.  3. 
Eq.  — ,  102  Atl.  £48;  Matthews  v. 
Hoagland,  48  N.  J.  Bq.  4SS,  21  AtL 
1054. 

SB  Herbert  v.  Simson,  220  Mass.  480, 
I..  R.  A.  1915  D  733,  lOS  N.  E.  65; 
Bond  v.  Bean,  72  N.  H.  444,  101  Am. 
St.  Bep.  6Se,  57  Atl.  340. 

M  Allen-West  Commission  Co.  v. 
Grumbles,  129  Fed.  287;  Gray  v.  Doa- 
bikin,  188  Mo.  App.  867,  176  8.  W. 
514;  Bichardson  v.  Emmett,  170  N.  Y. 
412,  63  N.  E.  440,  rev'g  on  other 
grounds  61  N.  T.  App.  Div.  205,  70  N. 
Y.  Supp,  548;  Jackson  v.  Twenty- 
Third  St.  B.  Co.,  88  N.  T.  520. 

But  see  Grymes  v.  Hone,  49  N.  T. 
17,  10  Am.  Bep.  313,  where  apparently 
the  certificates  were  retained  by  the 
doner  and  only  an  asaignment  of  them 
was  delivered. 

tt  Allen-'West  Commission  Go.  v. 
Grumbles,  129  Fed.  287. 

M  Where  it  is  within  the  power  of 
an  alleged  donor  to  deliver  the  certifi- 
cates, but  instead  thereof  the  donor 
reads  the  certificates  and  delivers  a 
mere  written  assignment  of  the  stock, 
a  valid  gift  of  the  stock  will  not  be 
deemed  to  have  been  made.  Allen- 
West  Com  mission  Co.  v.  Qmmbles, 
129  Fed.  287. 
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although  there  ia  authority  to  the  contrary.**  It  has  also  been  held 
that  actual  delivery  of  the  certificate  is  unnecessary  where  it  is 
already  in  the  possession  of  the  donee,**  or  where  it  is  at  a  distance, 
BO  that  actual  delivery  is  impossible.**  Delivery  of  the  keys  of  a 
safe  deposit  box  containing  the  certificateB  has  also  been  held  to  be 
sufficient.**  But,  on  the  other  hand,  delivery  of  a  key  to  a  box  con- 
taining the  certificates  has  been  held  to  be  insufficient,  where  the 
box  is  readily  accessible  and  the  certificates  might  be  easily  removed." 
The  effect  in  this  respect  of  a  transfer  of  the  stock  to  the  donee  on 
the  corporate  books  will  be  considered  in  a  subsequent  section." 

Delivery  need  not  be  made  directly  to  the  donee,**  but  a  delivery 
to  a  third  person  as  agent  or  trustee  for  the  use  of  the  donee  is 
sufficient.^    And  there  may  be  a  valid  gift  by  a  declaration  on  the 


••  Grymeg  v.  Hone,  49  N.  T.  17,  10 
Am.  Bep.  313. 

In  Coiton  V.  Williams,  G5  111.  App, 
466,  it  waa  held  that  deliverj-  of  the 
certificate  was  not  essential,  and  in 
tEiia  cose  there  waa  not  even  a  written 
assignment. 

In  Curtis  v.  CroBale;,  SS  N.  J.  Eq. 
35S,  45  Atl.  905,  It  is  said  that  a  gift 
would  probably  be  complete  b;  deliv- 
ery of  a  deed  assigning;  the  stock 
without  the  deliverj  of  the  certificstes. 

In  Talbot  v.  Talbirt,  32  B.  L  72, 
Ann.  Caa.  1912  C  1221,  78  Atl.  535, 
it  is  said  that  it  has  been  held  that  a 
deliieiy  of  an  aasignment  without  de- 
liverj of  the  certificates  and  without 
icgistration  constitutes  a  valid  gift. 

And  see  TarboT  v.  Grant,  5B  N.  J. 
Eq.  199,  3B  Atl.  3TS,  as  to  gifts  of 
choaes  in  action  generally. 

Min  re  Mills'  Estate,  172  N.  Y. 
App.  Div.  530,  158  N.  T.  Supp.  1100, 
aff'd  21B  N.  T.  642,  114  N.  E.  1072. 

BSIn  re  Mills'  Estate,  172  N.  T. 
App.  Div.  530,  IBS  N.  T.  Supp.  JlOO, 
Hff'd  219  N.  Y.  642,  114  N.  E.  1072. 

MGilkinaon  v.  Third  Ave.  R.  Co., 
47  N.  Y.  App.  Div.  472,  6.1  N.  Y.  Supp. 
792;  Talbot  v.  Talbot,  32  R.  I.  72, 
Ann.  Cas.  1912  C  1221,  78  Atl,  535; 
Thomas'  Adm'r  v.  Lewis,  89  Va.  1, 
18  L.  B.  A.  170,  37  Am.  St.  Hep.  848, 


•T  Apache  State  Bank  v.  Daniels, 
32  Okla.  121,  40  L.  B.  A.  (N.  S.)  901, 
Ann.  Cas.  1914  A  580,  121  Pat  23?. 

MSee   S3948,  infra. 

« Tucker  v.  Tucker,  138  Iowa  344, 
116  N.  W.  119;  Grymes  v.  Hone,  «  N. 
Y.  17;  In  re  Milla'  Estate,  172  N.  Y. 
App.  Div.  530,  158  N.  Y.  Bupp.  1100, 
nfT'd  219  N.  Y.  Q42,  114  N.  B.  1072. 

Bee   also  cases  cited  in  the  foUow- 


Uowk.      Tucker    v.    Tucker, 
Iowa  344,  116  N.  W.  119;  Larimer 
Beardsley,   130  Iowa  706,   107  N.   ' 

93S. 
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K  Stone  V.  Hackett, 
12  Gray  227, 

Now  York.  Qrymes  v.  Hone,  49  N. 
Y.  17,  10  Am.  Bep,  313;  In  re  Mills' 
Estate,  172  App.  Div.  530,  158  N.  Y. 
Supp.  1100,  aff'd  219  N.  Y.  642,  114 
N.  E.  1072. 

Fnuuqrlv&nla.  Smitk  v.  Bank  «f 
Washington,  5  Serg.  &  B.  318. 

Ebode  Island.  Talbot  v,  Talbot, 
32  R.  I.  72,  Ann.  Cas.  1912  C  1221,  78 
Atl.  535. 

' '  Delivery  to  a  third  person  u  agent 
or  trustee  for  the  use  of  the  donee, 
and  under  such  circuntstances  as  in- 
dicate that  the  donor  relinquishes  all 
control  over  the  property  and  intends 
),  tu  vest  title  in  the  donee,  is  quite  as 
cfteetnal  u  manual  delivery  directly 
6714 
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part  of  the  donor  that  he  holds  the  stock  in  tmst  fop  the  donee.* 
But  the  fact  that  stock  is  taken  by  one  person  in  the  name  of  another 
does  not  necessarily  constitute  a  delivery  to  the  latter.' 

Possession  of  ca^ficates  indorsed  in  hiank  which  are  registered 
in  the  name  of  another  will  not  give  rise  to  a  presumption  of  a  gift 
of  the  stock  hy  the  latter  to  the  poasessor.*  But  where  there  is  com- 
petent evidence  tending  to  show  an  intention  to  g^ve  and  delivery 
of  the  certificates,  possession  thereof  by  the  donee  is  prima  facie 
evidence  of  property  and  is  conclosiv©  unless  impeached  or  ex- 
plained.' 


§3948.  Necrasi^  for  and  effect  of  tiviufer  on  oorporato  bookB. 
According  to  the  weight  of  authority  a  transfer  of  the  stock  to 
the  donee  on  the  corporate  books  is  not  essentia  to  a  valid  gift 
as  between  the  parties,  and  hence  as  between  them  the*  fact  that 
it  remains  in  the  name  of  the  donor  on  the  books  does  not  defeat  the 
gift  or  affect  the  title  of  the  donee.'    But  there  is  some  authority 


to  him."  Tncker  V.  Tncker,  138  Iowa 
344,  116  N.  W,  U9. 

B  United  SUtSB.  Fowler  v,  Oowing, 
152  Pei],  801. 

Kuau.  Barnliouse  v.  Bewe^,  83 
Kan.  12,  2S  L.  B.  A.  (N.  B.)  166,  109 
Fsc.  1081;  Dewey  t.  BanihoMe,  75 
Ean.  214,  88  Pat.  877. 

Haluei  Getehell  v.  Biddeford  Nat. 
Bank,  94  Me.  452,  80  Am.  St.  Bep.  408, 
47  Atl.  895. 

UtSBOori.  Uize  V.  Bates  County 
Nat  Bank,  60  Uo.  App.  358.  - 

TtawsjlnMm.  Dickerson'e  Appeal, 
115  Pa.  St.  198,  2  Am.  Bt.  Sep.  547, 
8  Atl.  64. 

■  Barnboiue  T.  Dewey,  83  Kan.  12, 
29  L.  B.  A.  (N.  8.)  166, 109  Pac.  1081; 
Dewey  t.  Barnhouae,  75  Ean.  214,  88 
Pac.  877. 

4  In  M  Perry,  129  N.  T.  App.  Dlv. 
587,  114  N.  Y.  Bnpp.  246. 

BBarnboase  v.  Dewey,  S3  Ean.  12, 
29  L.  B.  A.  (N.  8.)  166,  109  Pac.  1081; 
LiHcomb  y.  Manchester  A  L.  B.  B., 
70  N.  H.  312,  48  Atl.  284. 

6  United  States.  Allen-Wegt  Com- 
jnisBion  Co.  v.  anunbleB,  129  Fed.  287. 


OOlAnnla.  CaUdna  v.  Equitable 
Building  &  Loan  Aes'n,  126  Cal  631, 
59  Pae.  30. 

Oounecttcut.  Beed  v.  Copeland,  50 
Conn.  472,  47  Am.  Bep.  663. 

Iowa.  Smith  v.  Meeker,  153  Iowa 
655,  133  N.  W.  1058;  Tucker  v.  Tuck- 
er, 138  Iowa  344,  116  N.  W.  119;  Lari- 
mer V.  Beardaley,  130  Iowa  706,  107 
N.  W.  935. 

KMUaa  Barnhouae  v.  Dewey,  83 
Kan.  12,  29  L.  E.  A.  (N.  8.)  166,  109 
Pac.  1081. 

MaoMcbtuetta.  Herbert  v.  Simgon, 
220  Maes.  480,  L.  B.  A.  1915  D  733, 
108  N.  E.  65;  Bone  v.  Holmes,  195 
Mass.  495,  81  N.  K  290;  Stone  v. 
Hackett,  12  Gray  227. 

MOntaoA.  Leyson  v.  Davis,  17 
Mont.  220,  31  L.  B.  A.  420,  42  Pae. 
775,  writ  of  error  dismissed  170  IT.  8. 
36,  42  L.  Ed.  939. 

New  Jeney.  Farrell  v.  Passaic 
Water  Co.,  82  N.  J.  Eq.  97,  88  Atl.  627. 

New  York.  Grymes  v.  Hone,  49  N. 
Y.  17,  10  Am.  Hep.  313.  See  alsir  In 
re  Bullard  's  Estate,  76  App.  Div.  207, 
78  N.  y.  Supp.  481. 
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to  the  effect  that  a  transfer  on  the  books  is  essential  to  a  delivery.^ 
It  is  generally  held  that  a  transfer  of  stock  from  the  donor  to  the 
donee  on  the  corporate  books,  standing  alone,  is  not  sufQcieat  to  con- 
stitute a  valid  gift,'  althou^  prima  facie  such  a  transfer  followed 
by  dominion  over  the  stock  by  the  transferee  would  vest  the  title 
in  him.'    But  there  is  authority  to  the  effect  that  such  a  transfer 


KortlL  OimUtu.  Zollicoffer  v.  Zol- 
lieoOer,  168  N.  C.  326,  84  S.  E.  349. 

Ponn^Tanla.  Beese  v.  Philadel- 
phia Trust,  Safe  Deposit  &  iDsuiance 
Co.,  218  Pa.  160,  120  Am.  St.  Bep. 
880,  87  Ml  124. 

imodo  IsUnd.  Talbot  v.  Talbot,  32 
B.  I.  72,  Ann.  Caa.  1913  C  1221,  78  Atl. 
535. 

VlrgllllA.  First  Nat.  Bajik  v.  Hol- 
land, 99  Va.  495,  55  L.  B.  A.  1S5,  86 
Am.  St.  Bep.  S98,  39  8.  E.  126. 

As  to  the  uecessitjr  for  a  transfer 
on  the  books  as  between  the  parties 
generally,  see  g  37B4,  supra. 

As  t<'  the  effect  of  unregistered 
transfers  as  against  creditors  of  the 
transferrer,  see  t  3811,  supra. 

As  to  the  effect  of  unregistered 
transfers  as  against  the  corporation, 
see  i  3798,  supra. 

TBaltimore  Retort  &  Plre  Brick  Co. 
T.  Uali,  65  Md.  S3,  57  Am.  Bep.  304, 
3  Atl.  266;  Pennington  v.  Oittings, 
2  Gill  &  J.  (Md.)  20S. 

•  Jones  T.  Jones,  —  Mo.  App.  — , 
SOI  S.  W.  557;  Jackson  v.  Twenty- 
Third  St.  B.  Co.,  88  N.  T.  520;  Bich- 
nrdsOQ  v.  Emmett,  61  N.  T.  App.  Div. 
205,  70  N.  T.  Supp.  546,  rev'd  on 
other  grounds.  170  N.  T,  412,  63  N. 
E.  440.  See  also  In  re  Crawford,  113 
N.  T.  560,  5  L.  B.  A.  71,  21  N.  E. 
602. 

Where  a  person  to  whom  stock  had 
been  issued  by  a  railroad  compaiiy, 
in  payment  (or  a  right  of  way  over  his 
premises,  induced  it  to  transfer  the 
same  to  his  children  ^n  the  books  and 
to  issue  new  certificates  to  them,  it 
was  held  that,  regardless  of  whethep 
there  was  a  valid  gift  of  the  stock  to 


the  children  as  between  the  father 
and  them,  he  eonld  not  deny  their 
ownership  as  against  the  corporation, 
end  hence  eould  not  rescind  the 
transaction  by  which  be  obtained  the 
stock  from  it  since  he  conid  not  place 
it  in  statu  quo.  Francis  v.  New 
York  &  B.  E.  B.  Co.,  108  N.  Y.  93,  15 
N.  E.  192. 

The  fact  that  a  husband  pnrchssee 
stock  and  has  the  certificates  made  ant 
in  his  wife's  name  does  not  conaU- 
tute  a  gift  where  be  never  delivers 
them  to  her  or  declares  a  trust  in 
respect  to  them  in  her  favor.  The 
relationship  i^  a  circumstance  to  be 
considered,  but  is  not  controlling. 
Getchell  t.  Biddeford  Nat.  Bank,  94 
Me.  452,  80  Am.  St.  Bep.  408,  47  Atl. 
895. 

•  Bichardson  v.  Emmett,  61  N.  T. 
App.  Div.  205,  70  N.  Y.  Supp.  546, 
rev'd  on  other  grounds  170  N.  Y. 
412,  63  N.  B.  440;  In  re  Babcock's  Es- 
tate, 85  N.  Y.  Misc.  256,  147  N.  Y. 
Supp.  168,  aff'd  169  N.  Y.  App.  Div. 
903,  153  N.  Y.  Supp.  1105,  216  N.  Y. 
717,  111  N.  E.  1084.  See  also  Wheeler 
V.  Mineral  Farm  ConsoL  Min.  Co.,  31 
Colo.   110,  71   Pac.   1101. 

Where  the  owner  of  stock  offers  to 
donate  it  to  the  company,  and  ex- 
ecutes the  gift  by  transferring  the 
stock,  or  clearly  and  nnmiatakably 
manifesting  an  intention  to  effectuate 
it,  he  thereby  parts  with  his  property, 
nnd  an  action  by  the  corporation  will 
lie  to  protect  or  enforce  its  rights 
thereto.  Wheeler  v.  Mineral  Farm 
Consol.  Min.  Co.,  31  Colo.  110,  71  Pac 
IIOI. 
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sioQ  of  the  certificates.^" 


Stock  and  Stockholdbes  [§3949 

though  the  doaor  retains  posses- 


§  3948.  Transfer  oi  title,  dxnnlnioii  and  conbroL  To  constitute  a 
valid  gift  inter  vivos,  there  must  be  an  absolute  and  irrevocable  trans- 
fer of  the  present  title,  dominion  and  control  of  the  stock  from  the 
donor  to  the  donee.'*     The  delivery  in  such  ease  must  be  absolute 


10  In  re  Eoberta'  Appeal,  85  Pa.  8t. 
84.  See  «lso  Sparks  v.  Hurley,  208 
Po.  166,  101  Am.  St.  Bep.  926,  57  AtL 
364. 

Placing  stock  in  the  name  of  the 
donee  wu  held  to  be  a  completed  gift 
in  Goodwin  v.  Hampton  Traoaporta- 
Uon  Co.,  133  Mich.  229,  94  N.  W.  729. 

A  transfer  of  atock  on  the  books 
from  a  husband  to  his  wife  is  suffi- 
cient, in  equity,  to  constitute  b,  gift 
to  her.  And  the  same  is  true  where 
the  husband  purchases  «tock  and  has 
the  same  transferred  directly  to  his 
wife  by  the  vendor,  Beming  v.  Wil- 
liams, 26  Conn.  226,  68  Am.  Dec.  386. 

lliriilt«d  SMtes.  Allen-West  Com- 
mission Co.  V.  Grumbles,  129  Fed.  287. 

OnmocUcut.  Deming  v.  Williams, 
E6  Conn,  226,  68  Am.  Dec,  386. 

I&dUna.  Crawfordsville  Trust  Co. 
T.  Ramsey,  55  Ind.  App.  40,  102  N.  E. 
282,  100  N.  E.  1049. 

Iowa.  Tucker  v.  Tufker,  138  Iowa 
344,  116  N.  W.  119. 

Maine.  Brown  v.  Crafts,  98  Me.  40, 
50  Atl.  213. 

Maryland.  Bauemschmidt  v.  Bau- 
ernschmidt,  97  Md.  35,  54  Atl.  637. 

Hatsachnsatts.  Cummings  v.  Bram- 
hall,  120  Mass.  552;  Stone  v.  Hackett, 
12  Gray  227. 

New  HampBhire.  Walker  v.  Walker, 
66  N.  H.  390,  27  L.  B.  A.  799,  49  Am. 
St.  Rep.  616,  31  Atl.  14. 

H««  Jtaaey.  Bailey  v.  Orange  Me- 
morial Hospital,  —  N.  3.  Eq.  — ,  102 
Atl.  7;  Matthews  v.  Ho'agland,  48  N.  J. 
£q.  455,  21  Atl.  1054. 

Kew  Tort  In  re  Morgan,  104  N. 
T.    74,    9    N.    E.    861;    Jackson    v. 


Twenty-Third  St.  B.  Co.,  88  N.  T.  520 ; 
Richardson  v.  Enimett,  61  App-  Div. 
305,  70  N.  T.  Bupp.  546,  rev'd  on  other 
grounds  170  N.  Y.  412,  63  N.  E.  440; 
Gilkinsou  v.  Third  Ave.  R.  Co.,  47 
App,  Div.  472,  63  N.  Y.  8upp.  792; 
In  re  Babcock's  Estate,  85  Misc.  256, 
147  N.  Y.  8upp,  168,  afl'd  169  App, 
Div.  003,  153  N.  Y.  Supp,  1105,  216  N. 
Y.  717,  111  N.  E.  1084;  CrouBe  v. 
Judson,  41  Mise.  338,  84  N.  Y.  Supp. 
755. 

Penns^Taolk.  Reese  v.  Philadel- 
phia Trust,  Safe  Deposit  ft  Insurance 
Co.,  218  Pa.  150, 120  Am.  St.  Bep.  880, 
67  Atl.  124. 

Bliode  Idaad.  Talbot  v.  Talbot,  32 
B.  I.  72,  Ann.  Cas.  1912  C  1221,  78  Atl. 
535. 

Tlrglnla.  First  Nat,  Bank  v.  Hol- 
land, 99  Va.  405,  53  L,  R.  A.  155,  86 
Am.  St.  Rep.  898,  39  S.  E.  126;  Ster- 
ling V.  Wilkinson,  83  Va.  701,  3  S.  E. 

.M3. 

The  delivery  "must  be  eueh  as  to 
vest   the  donee  with   control  and  do- 
minion over  the  property  and  to  a 
solutely   divest   the   donor   of   his   d 
minion    and     control."      Jackson 
Twenty-Third     St.     B.     Co.,     88     ] 
Y.     520,     quoted     with     approval 
Richardson  v.  Emmett,  61  N.  Y.  Ap 
Div.  205,  70  N.  Y.  Supp.  546,  rev'd  i 
other  grounds  170  N.  Y.  412,  63  N.  ! 
440. 

"There  can  be  no  perfected  gi 
where  there  has  been  no  complete  su 
render  of  dominion  over  the  thii 
given.  •  •  ■  There  can  be  I 
gift  which  the  law  will  reeognl. 
where  there  is  reserved  to>  the  doni 
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and  onconditioual."    The  title  vests  in  praeseuti,  and  the  gift  goes 
into  absolute  and  immediate  effect"    But  "if  the  gift  is  absolute. 


either  ezpreBsly  or  as  a  result  of  the 
eircDmstancea  and  coodltioiu  attend- 
'  iug  the  transaction,  a  power  of  leva- 
cation  or  a  dominion  over  the  subjeet 
of  the  gift.  There  must  be  no  locus 
poeuitentiae,  and  there  is  always  a 
locus  pocnitentiae  when  the  supposed 
donor  may  at  any  time  undo  what  he 
has  done."  BanerDschmidt  v.  Bauern- 
eehmidt,  97  Md.  35,  64  Atl.  637, 
quoted  in  part  with  approval  in  Har- 
voy  V.  Stowe,  218  Fed.  17,  aff'd  241  U. 
S.  199,  60  L.  Ed.  953. 

"The  gift  of  a  right  of  action  for 
conversion  of"  the  stock,  "or  of 
the  possibility  of  compelling  a  deliv- 
ery or  transfer  of  it  by  a  suit  in  equi- 
ty, ia  not  sufficient,  when  the  donor 
TctaioB  the  unrestrained  power  ta 
place  the  title,  possession,  and  control 
of  the  Etack  beyond  the  reach  of  the 
donee  at  any  time,  and  thereby  to  de- 
feat such  a  suit  in  equity,"  Allen- 
West  Commission  Co.  v.  Grumbles,  129 
Fed.  287. 

There  is  no  valid  gift  where  it  is 
always  within  the  power  of  the  donor 
to  cancel  the  assignment  of  the  stoch, 
and  make  such  other  disposition  of  it 
as  he  sees  fit.  Bailey  v.  Orange  He- 
niorinl  Hospital,  —  N.  J.  Eq.  — ,  102 
Atl.  7. 

In  order  to  constitnte  a  gift  by  a 
husband  to  his  wife,  the  transfer  toi 
her  must  bo  irrevocably  to  her  for  her 
separate  use.  Deming  v.  Williams,  26 
Conn.  220,  68  Am.  Deo.  386. 

Where  an  owner  of  stock  divided 
a  portion  thereof,  gratuitously,  among 
members  of  his  family,  and  later  took 
back,  handled  and  voted  the  «tock  as 
business- exigencies  rendered  conven- 
ient, a  completed  gift  was  not  made. 
Bauernachmidt  v.  Bauemacbmidt,  97 
Md.  35,  54  Atl.  637. 

Where  a  safe  deposit  box  was  rent- 
ed by  a  husband  in  his  own  and  hia 
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wife's  name,  each  having  a  right  of 
nse  thereof,  it  being  agreed  that  the 
liolding   was   aa    "joint    tenants,   the 


thereto     in     case     of 

the    death     of 

either,"  and  aeenritie 

8  owned  by  the 

husband  were  placed  i 

1  the  box  by  the 

huaband,    who    gave 

sne   key    to   hie 

wife,  retaining  the  other,  it  was  held 
that  there  was  not  a  complete  gift  of 
the  securities  to  the  wife.  Bauern- 
sehmidt  v.  Bauernschmidt,  97  Md.  35, 
64  Atl.  637. 

In  First  Nat.  Bank  v.  Eglland,  99 
Va.  495,  55  L.  B.  A.  155,  8B  Am.  Bt. 
Bep.  898,  39  S.  E.  126,  the  language 
used  by  the  donor  in  a  will  and  a  deed 
of  trust  in  respect  to  stock  which  he 
had  previously  given  to  hia  wife  was 
held  to  be  a  recognition  of  the  gift 
as  previously  made  and  to  be  con- 
firmatory, rather  than  derogatory,  of 
her  prior  title. 

1«  Crawfordsville  Trust  Co.  v.  Bam- 
sey,  55  Ind.  App.  40,  102  N.  E.  282, 
100  N.  B.  1049;  Teague  v.  Abbot,  61 
Ind.  App.  604,  100  N.  E.  27;  Sterling 
V.  Wilkinaou,  83  Va.  791,  3  S.  E.  533, 

13  United  Statu.  Allen- West  Corn- 
miaaion  Co.  v.  Grumbles,  129  Fed.  287. 

Indiana.  Crawfordsville  Truat  Co. 
V.  Bamsey,  55  Ind.  App.  40,  102  N.  E. 
2S2,  100  N.  E.  1049;  Teague  v.  Abbot, 
51  Ind.  App.  604,  100  N.  E.  27. 

NflW  HunpsUre.  Beau  v.  Bean,  71 
N.  H.  538,  53  Atl.  907;  Walker  v. 
Walker,  86  N.  H.  390,  27  L.  B.  A.  799, 
49  Am.  at.  Rep.  fil6,  31  Atl.  14. 

Ntnr  Jersey.  Matthews  v.  Hoag- 
land,  48  N.  J.  Eq.  455,  21  Atl.  1054. 

Feuuylvaola.  Beeae  v.  Philadel- 
phia Trust,  Safe  Deposit  &  Insurance 
Co.,  218  Pa.  150,  120  Am.  St.  Rep. 
880,  67  Atl.  124. 

Bhode  Island.  Talbot  v.  Talbot,  32 
B.  I.  72,  Ann.  Caa.  1912  C  1221,  78 
Atl.  535. 
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tbe  mere  postponement  of  the  enjoyment  tmtil  the  d^th  of  the  donor 
is  not  material,  and  will  not  defeat  it";  **  nor  will  the  fact  that  the 
donor  reserves  the  dividends,^*  or  the  fact  that  the  dividends  are  paid 
to  liim>*  "The  t^at  eeems  to  be  whether  any  interest  in  the  prop- 
erty itsdf  has  been  retained  as  distinguished  from  the  mere  nse  or 
enjoyment."^'  Nor,  after  a  gift  is  made  complete  by  delivery,  is 
it  necessary  that  the  donee  shall  retain  posseauon  of  the  stock,  bat 
it  may  be  redelivered  to  the  donor,  as  the  agent  of  the  donee,  for 
safe-keeping  or  other  porposes."    And  hence  the  fact  that  the  donor 


'.  WilkiiuOD,  83 


Tliyliila.    Sterling 
Va.  791,  3  8.  K  533. 

The  property  must  be  delivered  ab- 
flolutelj  anil  uncoDditioiiBll]r,  and  the 
gift  muHt  take  effect  at  once,  and 
completely.  Crawfordeville  Trust  Co. 
V.  Eamscy,  56  Ind.  App.  40,  102  N.  E. 
282,  100  N.  E.  1049. 

' '  A  gift  inter  vivos  must  be  com- 
plete in  praeeeuti;  it  has  no  reference 
to  the  future."  Slattbews  v.  Hoag- 
land,  46  N.  J.  Eq.  455,  21  AU.  1054. 

llTucker  v.  Tucker,  138  Iowa  344, 
116  N.  W.  119. 

UOkllfonila.  Calkins  v.  Equitable 
Building  ft  Loan  Aas'n,  126  Cal.  S31, 
59  Pac.  30. 

Iowa.  Tueker  t.  Tucker,  138  Iowa 
»44,  116  N.  W.  119. 

HUTluuL  Snowden  v.  Crown  Cork 
&  Seal  Co.,  114  Ud.  650,  Ann.  Cas. 
1912  A  679,  BO  Atl.  510. 

MMUcltaB«t±>.  Bone  v.  Holmes, 
195  Hub.  495,  81  N.  E.  290. 

New  Tork.  Bee  In  re  CoTnell's  Es- 
tate, 170  N.  T.  423,  63  N.  E.  445. 

W  Stone  V.  Hackett,  12  Gray  (Mass.) 
227;  First  Nat.  Bank  v.  Holland,  99 
Va.  495,  55  L.  B.  A.  195,  86  Am.  St. 
Bep.  89S,  39  8.  E.  126. 

Especially  is  this  true  where  the 
donor  reserves  a  life  interest  in  the 
stock.  Larimer  v.  Beardsley,  130  Iowa 
706,  107  N.  W.  935;  Talbot  v.  Talbot, 
32  B.  I.  72,  Ann.  Cas.  1912  C  1221.  78 
AtL  535. 

ITTneker  v.  Tucker,  138  Iowa  344, 
116  N.  W.  116. 

1*  Uiiit«d  8tot«L    Harvey  v.  Stowe, 
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219  Fed.  17,  aff'd  241  U.  S.  199,  60  L. 
Ed.  953. 

Iowa.  Tucker  v.  Tucker,  13S  Iowa 
344,  116  N.  W.  119;  Larimer  v. 
Beardsley,  130  I(Fwa  706,  107  N.  W. 
935. 

Uasonil  Jones  t.  Jonea,  —  Uo. 
App.  — ,  201  8.  W.  557. 

H««  J«TM7.  Uattbews  v.  Hoag- 
land,  48  N.  J.  Eq.  455,  21  Atl.  1054. 

Hew  York.  Bichardson  v.  Emmett, 
61  App.  Div.  205,  70  N.  T.  Supp.  646, 
rev'd  on  other  grounds  170  N.  T.  412, 
63  N..  E.  440;  Grouse  v.  Judson,  41 
Misc.  338,  84  N.  Y.  Supp.  755. 

Bkodo  Idand.  Talbot  v.  Talbot, 
32  B.  L  72,  Ann.  Gas.  1912  C  1221,  78 
Atl.  536. 

"Where  there  has  been  a  completed 
fptt,  tbe  mere  fact  that  naked  pos- 
session has  been  acquired  by  the 
donor  for  tbe  temporary  purpose  of 
enjoying  tbe  use  only,"  &s  for  the 
collection  of  the  dividends,  "without 
intent  to  reinvest  him  with  title,  will 
not  disturb  it."  Tncker  v.  Tucker, 
138  Iowa  344,  116  N.  W.  119. 

Bo  it  may  be  redelivered  to  the 
donor  temporarily  to  enable  him  to 
vote  it,  etc.,  without  affeeting  the 
donee's  title.  Harvey  v.  Stowe,  219 
Fed.  17,  aft'd  241  TJ.  B.  108,  60  L.  Ed. 


Delivery  of  an  assignment  in  trust 
to  tbe  trustee  Is  not  defeated  by  a 
return  of  the  instrument  to  the 
donor.  Talbot  v.  Talbot,  32  B.  I.  72, 
Ann.  Cu.  1912  C  1221,  78  AtL  535. 


d  by  Google 


§  3949] 


Private  Cobpoeations 


[Ch.56 


had  posBessioQ  of  and  exercised  dominion  over  the  stock  after  that 
time  is  subject  to  explanation.'^' 

Gifts  causa  mortis,  are  conditional  on  the  death  of  the  donor,  and 
are  subject  to  be  defeated  in  ease  he  survives,"'  and  this  is  true  regard- 
less of  whether  such  a  condition  is  expressed  when  the  gift  is  made.** 
But  with  this  exception  the  gift  must  be  absolute,  the  same  as  in  the 
ease  of  gifts  inter  vivos,"  and,  as  we  have  seen,  a  delivery  of  the  stock 
to  the  donee  is  equally  essential," 

g  3960.  Eevoc&tion.  A  gift  inter  vivos  of  stock,  when  once  made, 
cannot  be  revoked  or  recalled  by  the  donor  without  the  consent  of  the 
donee,'*  nor  can  the  subsequent  acts  of  the  donor,  to  which  the  donee 
is  not  a  party  and  to  which  he  does  not  consent,  affect  his  title.*"    A 


19  Jones  V.  Jonea,  —  Mo.  App.  — •, 
201  8.  W.  5S7 ;  BichardB(ni  t.  Emmett, 
61  N.  T.  App.  Dlv.  205,  70  N.  T.  Supp. 
646,  rev'd  on  other  grounds  170  N.  Y, 
413,  63  N.  E.  440.  Bee  also  In  re 
Brandreth's  Estate,  58  N.  T.  App. 
Div.  575,  69  N.  Y.  Supp.  142,  rev'd 
160  N.  Y.  437,  58  L.  B.  A,  148,  62  N. 
E.  563. 

MArkuiaaSi.  Hatcher  v.  Buford,  60 
Ark.  169,  27  L.  E.  A.  507,  29  8.  W. 
«4I. 


31  L.  B.  A.  429,  42  Pac  775,  writ  of 
error  dismiaeed  170  U.  8.  36,  42  L. 
Ed.  S39. 

The  gift  is  subject  only  to  the  con- 
dition that  it  will  be  defeated  by  the 
survival  at  the  donor.  Teague  v.  Ab- 
bot, 51  Ind.  App.  604,  100  N.  B.  27. 

n  See  S  3947,  supra. 

Mnilnoia.  CofTey  v.  Coffey,  179  DL 
283,  53  N.  E.  590,  aff'g  74  Tl.  App. 
241. 


Crawfordfl villa  Trnst  Co. 
V.  Ramsey,  55  Ind.  App.  40,  102  N.  E. 
282,  100  N.  E.  1049;  Teague  v.  Abbot, 
Gl  Ind.  App.  604,  100  N.  E.  27. 

Hontiuia.  Leyson  v.  Davis,  17 
Mont.  220,  31  L.  E.  A.  429,  42  Pac. 
775,  writ  of  error  diamiBsed  170  U.  8. 
36,  42  L.  Ed.  939, 

Now  HampehliB.  Bean  v.  Beau,  71 
N.  H.  538,  53  Atl.  907. 

New  Jersoy.  Matthews  v.  Hoag- 
land,  48  M.  J.  Eq.  455,  21  Atl.  1054. 

« Hatcher  v.  Buford,  60  Ark.  169, 
27  L.  B.  A.  507,  29  a  W.  641;  Ley- 
son  V.  Davis,  17  Mont.  220,  31  L.  B, 
A.  429,  42  Pac.  775,  writ  of  error  dis- 
misaed  170  U.  S.  36,  42  L.  Ed.  939. 

Tile  condition  is  always  implied 
when  the  gift  is  one  causa  mortis. 
Bean  v.  Bean,  71  N.  H.  538,  53  Atl. 
907. 

ULeyson   v.   Davis,   17  Mont.   220, 


TeaguB  V.  Abbot,  fil  Ind. 
App.  604,  100  N.  E.  27, 

New  Jeney.  Walker  v.  Joseph 
Dixon  Crucible  Co.,  47  N.  J.  Eq.  342, 
20  Atl.  885. 

New  York.  In  re  Bullard  's  Estate, 
76  App.  Div.  207,  78  N.  Y.  Supp.  401. 

PsnusylvanU.  In  re  Delamater's 
Estate,  1  Whart.  362. 

» Tucker  v.  Tucker,  138  Iowa  344, 
116  N.  W.  119;  First  Nat.  Bank  v. 
Holland,  99  Va.  495,  55  L.  E.  A.  155, 
8S  Am.  St.  Bep.  898,  39  B.  E.  126. 

The  title  of  the  donee  cannot  be  af- 
fected by  the  fact  that  the  donor  sub- 
sequently carries  the  stock  on  his  pri- 
late  books  as  though  it  were  his  own. 
Harvey  v.  Stowe,  219  Fed.  17,  aff'd 
241  n.  8.  199,  60  L.  Ed.  953. 

The  donor  cannot  thereafter  sell  the 
stock  to  another.  Cnshman  v.  Thayer 
Mfg.  Jewelry  Co^  76  N.  T.  365,  32 
Am.  Bep.  315. 
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^t  cauBa  mortis,  on  the  other  hand,  may  be  revoked  at  any  time 
before  his  death,"  and  it  is  generally  held  that  his  recovery  will  ipso 
facto  work  a  revocation." 


Hatcher  v.  Buford, 
60  Ark.  169,  27  L.  B.  A.  507,  29  8.  W. 
641. 


XXVm.    HEHBERSHIF    IN    CORPORATIONS 

§  3961.  Power  to  admit  members  or  to  exclude  from  membership. 
In  the  absence  of  restrictions  in  its  charter,  a  corporation  has  the 
implied  or  incidental  power  to  admit  new  members."  And  when  the 
charter  does  not  regulate  or  restrict  the  admission  of  new  members, 
the  whole  matter  is  within  the  control  of  the  corporation.**  In  the 
absence  of  charter  or  statutory  restrictions,  a  corporation  may  de- 
termine who  shall  be  admitted  to  membership,  and  how  they  shall  be 
admitted.  It  may  exclude  any  person  whom  it  deems  unfit  for  mem- 
bership. Indeed,  in  the  absence  of  restrictions,  it  may  act  arbitrarily, 
and  exclude  any  persons  it  may  see  Bt,  and  the  courts  have  no  power 
to  interfere.**    So  when  it  offers  stock  for  sale,  it  has  the  right  to 

torical    Bociety,    and    providing    thitt 

they  and  their  succesHora  shall  be 
capable  of  enjoying  all  privileges  and 
franchiaivi  incident  to  a  corporation, 
gives  the  rorporation,  as  one  of  its  io' 
cidental  powers,  the  right  to  admit 
new  members.  State  v.  Sibley,  25 
Minn.  387. 

n  State  v.  Sibley,  25  Minn.  3S7; 
Ellerbe  v.  Fanst,  119  Mo.  693,  2S  L. 
H,  A,  149,  25  a  W,  390;  Diligent  Fire 
Co.  V.  Com.,  75  Pa.  Bt.  291. 

Minors  may  be  admitted  as  mem- 
bers of  mutual  benefit  societies  and 
other  nonstock  corporations,  in  the 
absence  of  provision  to  the  contrary. 
Chicago  Mut.  Life  Indemnity  Asa'n  v. 
Hunt,  127  111.  257,  2  L.  B.  A.  549,  20 
N.  E.  55. 

Conditions  as  to  age  may  be  w 
McCoy  V.  Roman  Catholic  Mu' 
Co.,  152  Mass.  272,  25  N.  E.  2H9 
risen  v.  Winconsin  Odd  Fellow") 
Life  Ins.  Co.,  59  Wis.  162,  18 
13. 


Crawfordaville  Tmat  Co. 
V.  Bamsey,  55  Ind.  App.  40,  102  N, 
E.  283,  100  N.  E.  1049. 

Itfontana.  Leyson  v,  Davis,  17  Mont. 
220,  31  L.  R.  A.  429,  42  Pac.  775, 
writ  of  error  dismissed  170  U.  S.  36, 
42  L.  Ed.  939. 

New  TortL  Grymes  v.  Hone,  49  N. 
T.  17,  10  Am.  Hep.  313;  Collins  v, 
Collins,  11  Misc.  28,  31  N.  Y.  Supp. 
1017. 

OkUboma,  Apache  State  Bank  r. 
Daniels,  32  Okla.  lEl,  40  L.  B.  A.  {N. 
8.)  901,  Ann.  Cas.  1914  A  520,  121 
Pac.  237. 

»7  Ctawf ordsrille  Trust  Co.  v.  Bam- 
scy,  55  Ind.  App.  40,  103  N.  E.  282, 
100  N.  E.  1049;  Teague  v.  Abbot,  51 
Ind.  App.  804,  100  N.  E.  27;  LeyBon 
y.  Davis,  17  Mont.  220,  31  L.  B.  A. 
429,  42  Pac.  775,  writ  of  error  dis- 
missed 170  n.  S.  36,  42  L.  Ed.  939; 
Apache  State  Bank  v.  Daniels,  33 
Okla,  121,  40  L.  B.  A.  (N.  S,)  901, 
Ann,   Cas.  1914   A   520,   121   Pac.   237. 

U  A  statute  incorporating  certain 
parsons  and  their  associates  aa  a  his- 


Mniinola  American  Live 
Commiesion  Co.  v.  Chicago  Live 
Exchange,  143  III.  210,  IS  L. 
190,  36   Am.   St.   Bep.  385,  32 

274. 


d  by  Google 


§  3951] 


Private  Cobpobations 


[Cli.d6 


select  the  purchasers,  and  may  sell  to  one  man  and  refuse  to  sell  to 
another.'* 

A  corporation,  however,  has  no  power  to  exclude  persons  from 
membership  in  violation  of  its  charter  or  enabling  act,  or  to  enact 
by-laws  as  to  the  admission  or  qualification  of  members  which  c<m- 
flict  with  its  charter  or  the  general  law,  or  its  articles  of  association, 
or  which  are  contrary  to  public  policy." 


State  V.  Bibley,  25 
Hinn.  387.  8«e  Blien  v.  Band,  77 
Minn.  110,  46  L.  B.  A.  618,  79  N.  W. 


Ellerbe  T.  Fust,  119  Mo. 
653,  26  L.  B.  A.  149,  2S  8.  W.  3S0. 

KMT  Joavy.  VRricIt  v.  Medical 
Society  of  New  Jewey,  38  N.  J.  L. 
377. 

New  York.  MeEane  v.  Adams,  123 
N.  T.  609,  20  Am.  St.  Bep.  78S,  25  N. 
E.  1057;  People  v.  Hotatein  Priesiaii 
Aaa'a,  41  Hun  439,  18  Abb.  N.  Caa. 
307. 

Ttiaafi-nalM.  See  Hughes  v.  Farm- 
ers'  Hay  &  Btraw  Market  Am'ii,  20 
ra.  St.  327. 

Wiacoiuln.  Holyoke  v.  Milltnaim, 
151  Wifl.  551,  43  L.  B.  A.  (N.  8.)  790, 
139  N.  W.  3»S. 

It  is  ordinarily  for  the  corporation 
to  determine  the  qualification  and 
election  of  its  members,  and  the  mode 
of  procedure  is  withtn  its  diseretion. 
Varick  v.  Medical  Society  of  New 
Jersey,  38  N.  J.  L.  337. 

A  statute  incorporating  certain  per- 
sons named,  and  all  trthere  "hereafter 
duty  associated,  a^  provided  by  the 
by-laws,"  to  promote  the  best  inter- 
est! of  owners  of  a  certain  breed  of 
cattle,  "and  thereby  the  public  gen- 
erally," does  not  require  the  corpora- 
tion to  admit  to  membership  any 
owner  of  snch  cattle  who  shall  apply, 
or  to  register  hia  cattle  in  its  regis- 
try book.  People  v.  Holstein  Friesian 
A.i8'n,  41  Hun  (N.  T.)  439,  16  Abb.  N. 
Cas,  {N.  Y.)  307. 

In  Blien  v.  Band,  T7  Minn.  110,  46 
L.  B.  A.  6l's,  79  N.  W.  606,  it  was 


held  that  the  right  to  memberahip  in 
a  corporation  might,  by  a  provition 
in  its  artictes  of  incorporation,  be  r«- 
Btricted  to  persons  of  a  certain  na- 
tionality, where  the  provision  was  not 
inconsistent  with  any  statute. 

"Stock  in  a  corporation  is  not 
merely  property.  It  also  creates  a 
peraonal  relation  analogous  otherwise 
than  technically  to  a  partnership. 
■  ■  ■  There  aeems  to  be  no  greater 
objection  to  retaining  the  right  of 
choosing  one's  associates  in  a  corpo- 
ration than  in  a  partnership."  Bar- 
rett T.  King,  181  Maas.  476,  63  N.  E. 
034. 

An  incorporated  board  of  trade,  as 
a  TOlnntary  organisation,  is  not  under 
obligation  to  admit  any  particular 
person  to  membership.  People  t. 
Board  of  Trade  of  Chicago,  224  III. 
370,  79  N.  E.  611. 

Ah  to  the  validity  of  by-laws  re- 
quiring stoekholders  to  offer  their 
stock  to  the  corporation  or  its  mem- 
bers before  selling  the  same  to  others, 
see  I  513,  snpra. 

As  to  the  validity  of  contracts  to 
this  efTect,  see  |  3762,  supra. 

SI  Holyoke  v.  Millmann,  ISl  Wis. 
561,  43  L.  B.  A.  (N.  S.)  790,  139  N. 
W.  392. 

■I  When  the  charter  of  a  corpora- 
tion limits  the  membership  to  active 
members,  a  by-law  authorizing  the  ad- 
miasion  of  merely  contributing  mem- 
bers is  void.  Diligent  Fire  Co.  v. 
Com.,  7S  Pa.  St.  291. 

A  corporation  organised  under  a 
law  Huthorixing  the  formation  of  cor- 
porations for  the  promotion  of  literary 


d  by  Google 


CIi.  56] 


Stock  and  STOCKHOiiOBBS 


[§3952 


§3962.  Acqniaitioii  of  memberdiip — ^Necessity  for  contract.  In 
order  that  a  person  may  be  made  or  become  a  member  of  a  private 
corporation,  of  whatever  character,  there  must  be  a  valid  and  com- 
pleted contract  between  him  and  the  corporation.**    No  man  can  be 


Bud  Hcientifie  ptiTBiiita  cannot  pasH 
valid  by'l&ws  limiting  thq  qualifica- 
tion for  membership  to  persona  who 
are  Irish,  or  of  Irish  parentage,  and 
who  are  Roman  Catbolici,  ODd  pro- 
viding for  the  appointment  of  B 
Roman  Catholic  bishop  as  spiritual 
director.  People  v.  Toung  Men  > 
Father  Matthew  Total  AbBtiaenee 
Benev,  Society,  41  Mich.  67,  1  N.  W, 
S31. 

Under  the  Minnesota  statutes  in- 
corporating the  Union  Depot  Com- 
pany of  St.  pBQl  for  the  benefit  of 
railroads  entering  that  city,  to  be 
open  to  all  sach  roads  then  or  there- 
after constmcted,  aothorizing  socb 
companies  to  subscribe  for  stock  in 
said  corporation,  and  prohibiting  any 
unjust  discrimination  against  any 
company  using  or  desiring  to  use  the 
depot,  and  also  providing  for  the  di- 
vision of  shares,  but  fixing  no  price, 
it  was  held  that,  where  five  companies 
had  become  stoekholders  by  purchaa- 
ing  shares  at  par,  a  company  subse- 
quently entering  the  city  was  entitled 
t»  become  a  stockholder  by  purchas- 
ing ehares  at  par.  St.  Paul  Union 
Depot  Ca.  v.  Minnesota  &  N.  W.  B. 
Co.,  47  Minn.  154,  13  L.  B.  A.  415,  4& 
N.  W.  M6. 

It  was  also  held  that,  where  all  the 
authorized  etock  was  taken  by  rail- 
road companies  who  were  stockholders, 
they  might  be  compelled  to  surrender 
so  much  aa  was  necessary  to  entitle 
the  iueoming  company  to  equal  rights. 
St.  Paul  Union  Depot  Co.  v.  Minne- 
sota A  N.  W.  B.  Co.,  47  Minn.  154,  13 
I,.  B.  A.  415,  49  N.  W.  646. 

If  a  statute  gives  persons  the  right 
to  subscribe  for  stork  in  a  corpora- 
tion, and  the  corporation  or  its  officers 
wrongfully    refuse    to    receive    their 


subscriptions,  they  may  maintain  an 
action  against  the  corporation  for 
damages.  Lallande  v.  Louisiana  State 
lus.  Co.,  9  La.  3S6;  Walden  v.  Union 
Bank,  6  La.  246;  Union  Bank  v.  Mo- 
Dooough,  5  La.  63. 

It  is  otherwise  if  the  board  of  di- 
rectors acted  under  an  honest  mis- 
take. Walden  v.  Union  Bank,  6  La. 
248. 

UtnUtod  StatM.  Foote  v.  Ander- 
son, 123  Fed.  659. 

CWlfoitUa.  Shattuck  A  Desmond 
Warehouse  Co.  v.  OiUelen,  154  Cal. 
778,  99  Pac.  348;  Welch  v.  Gillalen, 
147  Cal.  571,  S2  Pae.  24S. 

OouiacUuit.  Pish  V,  Smith,  73 
Conn.  377,  84  Am.  St.  Eep.  161,  47  Atl. 
711. 

Indiana.  Butler  University  v. 
Scoonover,  114  Ind.  381,  5  Am.  St. 
Rep.  627,  16  N.  E.  642. 

Kbw  J«tW]r.  Ecuadorian  AsB'n  v. 
Ecuador  Co.,  71  N.  J.  Eq.  757,  65  Atl. 
1051,  afT'g  70  N.  J.  Eq.  277,  61  AU. 
481. 

Noiw  Tort  Glenn  v.  Garth,  133  N. 
Y.  18,  31  N.  E.  344,  30  N.  E.  649. 

Wlaconaln.  Holyoke  v.  Millmann, 
151  Wis.  551,  43  L.  E.  A.  (N.  8.)  790, 
139  N.  W.  392. 

"It  ie  clear  that  a  corporation  by 
its  own  act  cannot  make  One  its  share- 
holder, nor  can  one  make  himself  a 
shareholder  without  the  consent  of 
the  corporation.  The  corporation  may 
evidence  its  assent  to  the  creation  of 
the  relation  by  placing  on  its  books 
the  name  of  one  as  a  shareholder,  and 
that  act  may  evidence,  as  against  the 
company,  the  contract,  and  a  person, 
by  knowledge  of  and  acquiescence  in 
fluch  act,  may  be  held  a  stockholder; 
but  it  is  equally  clear  that,  this  re- 
lation being  one  based  on  mutual  con- 
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made  a  member  of  a  private  eorporatioa  without  his  consent,  express 
or  implied.**    Thus,  as  was  shown  in  another  chapter,  a  special  act 


Bent,  neither  party  bj  its  or  bia  own 
separate  act  can  create  it.  It  re- 
iiuires  assent  of  both  to  bind.  If, 
now,   the   act   of   the    corporation    in 

p''acing  one  'h  name  in  its  list  of  stock' 
holders  is  accepted  by  tbe  conrt  as 
evidence  that  the  person  named  is  a 
shareholder,  and  if  a  jury  is  permitted 
to  End  a  verdict  based  alone  on  proof 
of  such  Act,  it  is  clear  that  the  eo- 
called  contract  thus  enforced  is  made 
for  the  defendant,  not  by  his  own  act 
or  consent,  but  by  a  rule  of  evidence. 
That  such  should  be  the  ease  is  con- 
trary to  our  sense  of  right.  The  es- 
sence of  B  contract  is  consent  to  be 
bound.  Contracts  are  enforced  be- 
cause they  represent  the  nndertakin^ 
of  tbe  contracting  parties.  Bcpresent- 
ing  the  agreements  of  the  parties 
thereto,  their  sanctity  is  such  that  the 
Federal  Constitution  forbids  their  im- 
pairment by  the  state.  Assuredly  the 
law  which  affords  them  this  high  re- 
gard, and  prevents  their  impairment 
beeanse  they  represent  the  assent  of 
the  eontractors,  should  not  by  a  rule 
of  evidence  force  into  a  contract  one 
who  has  given  no  consent  or  done  no 
act  or  omitted  to  do  nothing  from 
which  consent  conid  be  implied.  If, 
however,  the  act  of  the  corporation 
alone  in  entering  one's  name  as  a 
stockholder  is  evidence  of  a  contract, 
it  is  clear  that  the  law  by  its  rule  of 
presumption,  and  not  the  party  by  his 
act  or  will,  has  created  the  alleged 
contract.  We  cannot  sanction  any 
course  whicb  thus  dispenses  with  thu 
element  of  consent,  express  or  implied, 
as  the  basis  and  ground  work  of  a  eon. 
tract."  Foote  v.  Anderson,  123  Fed. 
659. 

"It  must  appear  that  the  minds  of 
the  parties  met,  that  the  defendants 
agreed  to  be  and  become  stockholders 
ill  the  corporation  with  the  privileges 


end  responsibilitios  of  that  relation, 
and  that  the  corporation  accepted  tbem 
as  such."  Glenn  v.  Garth,  133  N.  T. 
18,  31  N.  B.  344,  30  N.  E.  649. 

In  Mann  v.  German -American  Inv. 
Co.,  70  Neb.  454,  97  N.  W.  600,  the 
holder  of  a  contract  purporting  to  be 
for  the  purchase  and  sale  of  a  dia- 
mond, issued  by  a  so-called  tontine 
company,  was  held  not  to  have  thereby 
become  a  stockholder  in  the  company. 

See  also  1 521,  supra. 

3*Uiilt«d  8tat«&  Keyser  v.  Hitz, 
133  IT.  8.  138,  33  L.  Ed.  531;  Foote  v. 
Anderson,  123  Fed.  659;  Hccht,  Lieb- 
mann  ft  Co.  v.  Phenii  Woolen  Co.,  121 
Fed.  1S8;  Williams  v.  American  Nat. 
Bank  of  Arkansas  City,  Kansas,  Sfi 
Fed.  376;  Brown  v.  Finn,  34  Fed.  124. 

Calif onila.  Shattuck  A  Desmond 
Warehouse  Co.  v.  Gillelen,  154  CaL 
778,  99  Pac.  348;  Welch  v.  Gillelen, 
147  Cal,  571,  83  Pac.  248. 

Indiiaoa.  State  v.  Dawson,  16  Ind. 
40. 

Uaseachnsetta  Ellis  v.  Marshall,  2 
Mass.  269,  3  Am,  Dec.  49. 

UUmOBOta,  Basting  v.  Northern 
Trust  Co.,  61  Minn.  307,  63  N.  W.  721. 

How  York.  Glenn  v.  Garth,  133  N. 
Y.  18,  31  N.  E.  344,  30  N.  E.  649; 
Richards  v.  Bobin,  178  App.  Div.  S3S, 
165  N.  Y.  Supp.  780;  Kichards  v.  Ack- 
erman,  175  App.  Div.  746,  162  N.  T. 
Supp.  657. 

Virginia.  Yeaton  v.  Bank  of  Old 
Dominion,  21  Gratt.  593. 

"Tbe  relation  of  stockholder  to  a 
corporation  is  one  at  contract,  either 
express  or  implied.  It  only  exists 
nhen  a  party  has  either  expressly 
consented  to  become  a  stockholder,  or 
his  conduct  is  such  that  in  law  his 
consent  will  be  implied."  Welch  v. 
Gillelen,  147  Cal.  571,  82  Pac.  248. 

"Such  a  contract  may  be  express 
or   implied,   but   it   exists   only   when 


d  by  Google 


Ch.  56]  Stock  anb  Stockhoij>bes  [§  3952 

purporting  to  ineorpor&te  certain  persons,  naming  them,  can  only 
have  the  effect  of  incorporating  such  of  the  persons  named  as  consent 
or  join  in  accepting  the  act."  Nor  can  the  mere  act  of  a  corporation 
in  placing  a  person's  name  on  its  list  of  stockholders,  or  the  mere 
transfer  of  stock  to  him  on  the  corporate  books,  or  the  issuance  of  a 
certificate  in  his  name,  make  him  a  stockholder,  where  it  is  done  with- 
out his  knowledge  or  consent.** 

On  the  other  hand,  a  person  cannot  acquire  membership  in  a 
private  corporation  without  the  consent  of  the  corporation,  express 
or  implied,  given  either  by  the  stockholders  or  members  collectively, 
as  constituting  or  representing  the  corporation,  or  by  its  directors 
or  other  authorized  officers  or  agents."  As  we  have  seen  in  a  prior 
chapter,  a  mere  subscription  for  shares  in  a  corporation  cannot  con- 
stitute the  subscriber  a  member  of  the  corporation  until  it  is  either 
expressly  or  impliedly  accepted  by  the  corporation,  unless  the  cor- 
poration has  oifered  its  shares,  so  that  the  subscription  is  an  accept- 
ance of  its  offer," 

A  corporation  may  be  estopped  to  deny  that  a  person  is  a  stock- 
holder, as  for  example,  where  it  has  issued  a  share  of  stock  and  has 
recognized  the  party  to  whom  the  issue  was  made  as  a  stockholder, 
and  has  granted  to  him  the  usual  rights  and  privileges  of  member- 
ship." 

both  partieg  have  expresBly  consented  MSeo  8  239  et  geq.,  supra. 

to  itH  creation,  or  have  to  acted  that  88  See  14182,  infra. 

the  law  impliee  consent.    It  is  elear  ITUsllwd  States.     Foote  v.  Ander- 

tbat    a    corporation    by    its    own    act  son,  123  Fed.  659. 

cannot    make    one    ita    Bhareholder. "  ItUllOlfi.    American  Live  Stock  Com- 

Foote  V.  Anderson,  123  Fed.  659.  mission  Co.  v.  Chicago  Live  Stock  Bx- 

A  person  who  neither  signed  B  sub-  change,  143  111.  210,  18  L.  R.  A.  190, 

icription   list   himself   nor   anthorized  36  Am.  St.  Rep.  385,  32  N.  F.  274. 

any  one  to  sign  his  name  thereto  can-  Mains.      Starrett   v.   Rockland  Fire 

not  be  held  liable  aa  a  stockholder  al-  ft  Marine  Ins.  Co.,  65  Ife.  374. 

though     his    name     appears     thereon.  tl'ow  SvtWJ,-    See  Colnmbia  Council 

Silvain  v,  Benson,  83  Wash.  871,  145  No.  77,  Jr.  O,  U.  A.  M.  of  Mata.wan 

Pac.  175.  V.  Belmar  Building  &  Loan  Aas'n  (N. 

A  person  cannot  be  ntade  a  stoek-  J.  Eq.),  54  Atl.  142. 

holder   through   the   error   or   eonniv-  ^TaoonBln.      Holyoke   v.   Hlllmann, 

aaee    of    another    and    without    his  151  WU.  551, 43  L.  B.  A.  (N.  8.)  790, 

knowledge.     Bartlett  v.  Stephens,  137  139  N.  W.  392. 

Uinu.  213,  163  N.  W.  2S8.  Ss  gee  %  521  et  eeq.,  supra. 

An  incorporated   board   of  trade  Is  nSee  t  720,  supra, 

a  Tolontary  association,  and   no  per-  Where  stock  is  issued  before  a  legal 

son  is  obliged   to  join  it.     People  v,  lncorp<rration  is  effected,  and  the  eor- 

Board  of  Trade,  224  III.  370,  79  N.  E.  poration,    after    incorporation,    reeog- 

611.  nizee  the  parties  to  whom  it  was  issued 

Bee  sl^o  i  £21,  supra.  as  stockholders,  it  will  not  be  heard 
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On  the  other  hand,  one  who  is  sought  to  be  held  liable  as  a  Btock- 
holder  may  be  estopped  to  deny  that  he  is  one.** 

§3953.  — Joint  stock  ctnporatioiu.  Most  of  the  modem  business 
corporations  are  stock  corporations, — ^that  is,  corporatioos  having  a 
capital  stock  divided  into  shares.  Persons  who  own  these  shares  are 
the  members  of  the  corporation.  Shares  in  such  a  corporation  may 
be  acquired  in  various  ways,  but  in  all  cases  there  is  &  contract  rela- 
tion between  the  corporation  and  the  shareholder  or  stockholder. 

As  we  have  seen,  shares  of  stock  may  be  acquired  by  virtue  of  a  sub- 
scription therefor  made  before  or  after  the  corporation  is  formed,** 
or  by  purchase  from  the  corporation  after  it  is  formed.** 

Shares  of  stock,  with  the  resulting  membership  in  the  corporation, 
may  also  be  acquired  by  transfer  from  the  original  or  a  subsequent 
holder.  One  of  the  incidents  of  a  joint  stock  corporation  is  that 
the  shares  therein,  represented  generally  by  certificates  of  stock,  are 
transferable  by  the  holders,  without  the  consent  of  the  other  stock- 
holders, or  of  the  corporation,  except  in  so  far  as  such  consent  is 
implied  as  a  matter  of  law  from  the  nature  of  the  corporation.  When 
a  corporation  issues  shares  of  its  capital  stock,  it  impliedly  consents, 
and  aU  the  other  stockholders  impliedly  consent,  in  the  absence  of 
express  stipulation  to  the  contrary,  that  the  shares  may  at  any  time 
be  transferred  by  the  holder,  and  no  further  consent  is  necessary.** 
The  transferee  of  the  shares,  by  reason  of  his  ownership  thereof, 
becomes  a  member  of  the  corporation,  and  assumes  contract  rela- 
tions with  it  as  such,  in  the  place  of  the  transferrer.**  As  we  have 
seen,  shares  of  stock  may  thus  be  transferred  by  act  of  the  parties 
as  by  a  sale  *"  or  gift,**  or  by  operation  of  law,  as  in  the  case  of  the 
holder 's  death,  when  they  vest  in  his  executor  or  administrator,**"  or, 
in  some  states,  on  a  sale  under  attachment  or  executicm.*' 

§  3954.  —  Corporatiottfl  not  having  a  capital  stock — Qeneral  prtn- 
ciples.  There  are  many  corporations,  called  "nonstock  corpora- 
tions," which  have  no  capital  stock  divided  into  shares.    Membership 

to  denj  that  the;  are  Buch.    Thorpe  v.  USee      flabd.   XZV,     this     chapter, 

Pcnoock  Horcantile  Co.,  99  Minn.  22,  supra. 

9  Ann,  Cas.  229,  JOS  N.  W.  940,  «  See  S  3758  et  geq.,  sapra. 

*0  Bee  §  716  et  seq.,  supra.  **  See  !  3768  eb  eeq.,  Bupra. 

That  a  perBOD  whtr  voluntarily  per-  46  See  aubd.  ixv,  this  chapter,  sapra, 

niits  hiB  name  to  stand  on  the  corpo-  MSee     Bubd.     xzvn,    this    chapter, 

rate  boohB  as  a  stockholder  ia  estopped  aupra. 

as  against  creditors  to  deny  that  he  Ma  See  (3429. 

is  one,  see  H182,  infra.  WSee  (3436  et  seq.,  supra. 

41  See  Chap.  17,  aupra. 
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in  such  a  corporation  is  acquired  by  a  contract  with  the  corporation, 
the  mode  of  entering  into  which  will  vary  according  to  the  charter 
and  by-laws  of  the  particular  corporation.  Of  this  character  are 
most  of  the  stock  and  produce  exchanges,  and  like  bodies,  incor- 
porated social,  literary,  scientific  or  political  clubs  or  societies,  mutual 
insurance  and  benefit  companies,  and  the  like.  Membership  in  such 
corporations  is  usually  evidenced  by  a  certificate  or  policy  of  some 
kind  issued  by  the  corporation,  and  showing  that  the  person  named 
therein,  or  the  holder,  is  entitled  to  the  rights  of  membership.  'Cer- 
tificates of  membership  in  such  corporations  may  be  transferable, 
but  they  are  not  necessarily  so.  Whether  they  are  or  not,  depends 
upon  the  charter  and  constitution  or  by-laws  of  the  corporation, 
and  the  terms  of  the  cwitract  between  it  and  its  members,*" 

Signing  of  the  constitution  and  by-laws  .of  a  nonstock  corporation 
{as  of  an  incorporated  Odd  Fellows'  lodge),  by  the  terms  of  which  . 
the  signers  agree  to  support  the  same,  and  pay  all  legal  dues,  etc., 
and  are  admitted  to  membership,  constitutes  the  making  of  a  valid 
contract  of  membership  between  the  signer  and  the  corporation,  sup- 
ported upon  each  side  by  a  sufficient  consideration.**  A  contract  of 
membership  in  mutual  benefit  and  insurance  companies,  and  like 
corporations,  is  usually  effected  by  an  application  for  membership 
in  a  particular  form  and  its  acceptance,  and  the  iesuance  to  the 
applicant  of  a  policy  or  certificate  of  membership.'"    But  this  is  not 

*»See  Dade  Coal  Co,  T,  Penitentiary  Maee  Burlington  Voluntary  Belief 

Co.  No.  2,  119  Ga.  824,  47  8.  E.  338;  Department  v.  White,  41  Neb.  547,  43 

American  Live  Stock  CommisBion  Co.  Am,  St.  Sep.  701,  59  N.  W,  747;  Belle- 

V,  Chicago  Live  Stock  Eichange,  143  vllle  Mut.  Ins,  Co.  v.  Van  Winkle,  12 

111.  210,  36  Am.  8t,  Bep,  385,  3E  N.  E.  N.  J,  Eq.  333;  Fuller  v,  Madison  Mnt. 

274.  InB.  Co,,  36  Wis.  5B9. 

Within  the  meaning  of  the  Federal  Uembership  in  a  mutoal  iusarance 

Bankrnptey  Act,  a  seat  or  member-  company  commences  with  the  taking 

ship    in    a    stock    exchange    may    be  out  of  «  policy  and  lasts  only  during 

deemed  property,  and  upon  the  bank-  the  term  of  the  policy.     This  is  true 

ruptey  of  the  owner  thereof  pass  to  in  the  absence  of  any  provision  in  the 

the   trustee.      Page   t,   Edmunds,   187  charter    tcr   the   contrary,    and   is    es- 

V.  a.  598,  47  L.  Ed,  318;  In  re  Gay-  ppcially  true  where  the  charter  speci- 

lord,  111   Fed.  717.     See   also  Zell  v,  fically  so  provides,     Huber  v.  Martin, 

Baltimore   Stock   Exchange,    102   Md.  127  Wis.  412,  3  L.  B.  A.  (N   8.)  663, 

489,  4  L.  B.  A.  (N.  8.)  435,  62  Atl.  115  Am.  St.  Bep.  1023,  7  Ann.  Cas, 

808.  400, 105  N.  W,  1031, 1135. 

And  3ee  standard  works  en  bank-  In    Bugg    v.    Farmers'    Mut,    Ina. 

niptoy.  Ass'n   (Tenn,),   63  8.  W,  226,  it  was 

*>Palmettcr  Lodge  No,  5,  I.  O,  O,  held  that  the  word  "stockholders," 

P.  V.  Hubbell,  2  Strobh,  (8,  C.)   457,  as  used  in  a  statute  relating  to  inaur- 

40  Am.  Dec,  604.  fince  companies,  mpant  in  the  case  of 
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alwaya  neceaaary.  Neither  a  formal  application,  nor  the  issuance 
of  a  policy  or  certificate,  nor  a  formal  acceptance  of  the  applica- 
tion, where  there  is  one,  by  the  directors  of  the  corporation,  is  neces- 
sary, in  the  absence  of  an  express  provision  therefor,  if  a  completed 
contract  of  membership  has  in  fact  been  otherwise  made,  and  this 
may  be  shown  by  receipt  and  retention  of  fees,  premiums,  etc.,  or 
other  conduct."  In  every  case,  however,  whether  the  contract  be 
shown  by  formal  writings  or  1^  conduct,  the  minds  of  the  parties 
must  have  met,  and  there  must  be  a  completed  contract  of  member- 
ship," The  corporation  is  not  liable  in  damages  for  breach  of  con- 
tract for  rescinding  its  action  in  elei^ing  a  person  to  membership 
before  a  certificate  of  membership  has  been  issued  to  him."'  Nor  ia  it 
liable  for  the  false  statements  of  one  of  its  directors  leading  to  such 
rescission,  where  they  were  made  in  the  line  of  his  duty  as  a.  director," 
The  charters  or  constitutions  of  mutual  benefit  associations  and 
other  corporations  of  like  character  usually  prescribe  certain  quali- 
fications for  membership,  and,  when  such  is  the  case,  only  persons 
coming  within  such  provisions  may  be  admitted."    So  membership 


aBBeBament  companieB,  tbose  who  Iiad 
agreed  to  become  memberH  of  the  aa- 
aociation  and  to  pay  aaseasmenta. 

See  alao  standard  worka  on  fraternal 
benefit  aaaociationB  and  insu ranee. 

H  Burlinsrton  Voluntary  Relief  De- 
partment V.  White,  41  Neb.  647,  43 
Am.  St.  Eep.  701,  6B  N.  W.  747;  EUen- 
berger  v.  Protective  Mut,  Fire  Ina. 
Co.,  89  Pa.  8t.  4G4;  Cumberland  Val- 
ley Mnt.  Protection  Co.  v.  S«hell,  2B 
Pa.  St.  31;  Sasquehanna  Ins.  Co.  v. 
Perrlne,  7  Watta  &,  8.  (Pa.)  348;  Van 
Slyke  V.  Trempealeau  Connty  Farm- 
ers' Mut.  Fire  Ins.  Co.,  48  Wis.  683, 
5  N.  W.  236. 

■>  American  Live  Stock  Commia- 
aion  Co,  v-  Chicago  Live  Stock  Ex- 
change, 143  HI.  210,  13  L.  B.  A.  190, 
36  Am.  St.  Rep.  385,  32  N.  E.  274; 
Com.  V.  Haaaachusetts  Mut.  Fire  Ina. 
Co.,  112  Maaa.  116;  Baltimore  &  O. 
Employes'  Relief  Ass'n  v.  Post,  122 
Pa.  St.  579,  2  L,  B.  A.  44,  »  Am.  St. 
Eep.  147,  15  Atl,  885;  Matkin  v.  Su- 
preme Lodge  Knighto  of  Honor,  82 
Tei.  301,  27  Am.  St.  Rep,  886,  18  S, 
W.  306;  Supreme  Lodge  of  Protection, 


Enigbts  and  Ladiea  of  Honor  t.  Graee, 
60  Tex.  569. 

Deduction  by  a  railroad  company 
of  dues  to  an  employees'  relief  asso- 
ciation from  the  wages  of  an  employee 
does  not  amount  to  an  acceptance  of 
the  employee '0  application  to  the  ss- 
sociatioQ  for  memberahip,  or  make 
bim  a  member,  although  the  conatitu- 
tion  and  by-Iawa  of  the  association 
authorize  the  railroad  company  to  col- 
lect duea  from  members,  it  not  appear- 
ing that  the  aaaociation  haa  notified 
the  company  that  the  employee  has 
been  admitted  to  memberahip.  Balti- 
more &  O,  Enjplojea'  Relief  Ass'n  v. 
Post,  122  Pa.  St.  579,  2  L.  B.  A.  44, 
9  Am.  St.  Rep.  147,  15  Atl.  885. 

U  Dunn  V.  Enighta  of  Gideon  Mut. 
Aid  Society,  151  N.  C.  133,  65  8.  E. 
761. 

HDunn  v.  Knights  of  Qideon  Mnt. 
Aid  Society,  151  N.  C.  133,  65  S.  E. 
761. 

BE  Societa  TJuione  Frateltanza  Itali- 
ana  v.  Leydeo,  225  Masa.  540,  L.  B. 
A.  1917  C  256,  114  N.  E.  738. 


d  by  Google 


Ch.5G] 


Stock  and  SxocKHOiiDBBS 


[§  3955 


is  often  limited  to  persons  of  a  certain  age,"  or  of  a  certain  religions 
denomination,"  and  persons  engaged  in  certain  occupations  are  often 
made  ineligible  to  membership."  Residence  in  the  state  under  whose 
laws  the  corporation  is  formed  is  not  essential  to  membership  in  the 
absence  of  such  a  requirement  in  the  statute  or  articles  of  incorpora- 
tion." 

f  3d6B. Oompliaoce  with  proTisions  of  diarter,  oonsUtntion 

or  by-laws.  In  order  that  membership  may  be  acquired  in  a  non- 
stock corporation,  the  provisions  of  its  charter,  constitution  and  valid 
by-laws  must  be  complied  with,  except  in  so  far  as  they  may  be  and 
are  waived.**  When  the  valid  by-laws  of  a  corporation  fix  a  particu- 
lar mode  of  acquiring  membership  therein,  membership,  in  the  ab- 
sence of  a  waiver,  cifnnot  be  acquired  in  any  other  mode.  Nor  has 
a  court  of  equity  any  power  to  compel  the  corporation  to  issue  a 
certificate  of  membership  to  an  applicant  who  has  not  complied  with 
its  by-laws.'*    So  compliance  with  provisions  of  the  constitution  and 


M  Chicago  Unt.  Life  IndemnitT- 
AsB'n  V.  Huttt,  127  DI.  257,  2  L.  B.  A. 
F49,  20  N.  E.  55. 

Where  the  initiation  of  members 
over  a  stated  age  is  prohibited  by  the 
constitution  of  an  insurance  soeiety, 
the  B£tB  of  its  officers  or  agents  in 
admitting  members  over  the  specified 
Kge  are  nail  and  void,  and  create  no 
liability  in  favor  of  the  beneficiaries 
of  a  member  so  wrongfully  admitted, 
at  least  unless  snch  person  was  in- 
duced to  join  through  fraud  or  rois- 
representation  of  the  ofiScera  or  agents 
of  the  asBaciation.  Pirmng  v.  Su- 
preme ConDcil  Catholic  Mut.  Ben. 
Ass  'n,  lOi  N.  T.  App.  Dlv.  571,  93  N. 
7.  8upp.  575. 

In  California  by  statute  member- 
ship in  co-operative  business  aasocia- 
tions  ia  limited  to  pera<ma  over  18 
yeara  of  age.  Notwithstanding  this 
provision,  an  allegation  that  a  person 
iras  under  the  age  of  IS  at  the  time 
when  a  certificate  was  issued  to  him 
was  held  to  be  insufficient  to  warrant 
an  injunction  against  recognizing  the 
validity  of  auch  certifleate,  since  snch 
person  may  have  reached  the  ago  of 
IS    before    the    action    was    brought. 


since  it  did  not  appear  that  he  ever 
claimed  any  right  under  the  certifi- 
cate. WiUis  V.  Lauridson,  161  CaL 
106,  118  Pac,  E30. 

Conditions  as  to  age  may  be  waived. 
McCoy  v.  Roman  Catholic  Mut.  Ins. 
Co.,  152  Mass.  272,  25  N.  E.  289;  Mor- 
riaon  v.  Wisconsin  Odd  Fellowa  Mut, 
Life  Ins.  Co.,  59  Wis.  182,  18  N.  W.  13. 

STBonfltto  V.  San  Donato  Mut.  Ben. 
Ass'n,  62  Pa.  Super.  Ct.  248. 

M  Saloon  keepers  may  he  excluded 
by  a  by-law  of  a  mutual  benefit  asso- 
ciation. Ellerbe  v,  Faust,  119  Mo. 
653,  25  L.  B.  A.  149,  25  8.  W.  390; 
Krecek  v.  Supreme  Lodge,  F.  TJ.  A., 
95  Neb,  428,  145  N.  W.  859. 

»e  WUlifi  v.  Lauridaon,  161  Cal.  106, 
118  Pac.  530. 

W  American  Live  Stock  Commiasion 
Co.  V.  ChicagcT  Live  Stock  Eichange, 
]43  111.  210,  18  L.  B.  A.  100,  36  Am. 
St.  Bep.  385,  32  N.  E.  274;  Belleville 
Mut.  Ins.  Co.  V.  Van  Winkle,  12  N.  J- 
Eq.  333;  Matkin  v.  Supreme  Lodge 
Knights  of  Honor,  82  Tes.  301,  27  Am. 
St.  Rep.  886,  18  S.  W.  306. 

M  American  Live  Stock  Commission 
Co.  V.  Chicago  Live  Stock  Exchange, 
143  m.  210,  18  L.  E.  A.  190,  36  Am. 


d  by  Google 


§  3955] 


ParVATB  GOBPORATIONS 


[Ch.56 


laws  of  the  association  requiring  initiation  is  essential  to  member- 
ship." But  provisions  in  Uie  by-laws  aa  to  formal  steps  to  be  taken 
to  acquire  membership  may  be  waived  by  the  corporation,  or  it  may 
be  estopped  to  assert  that  they  have  not  been  taken." 


St.  Bep.  385,  32  N.  B.  2T4.  See  also' 
McEane  v.  AdaiDB,  123  N.  T.  609,  20 
Jiia.  St.  Rep.  785,  25  N.  E.  J057. 

Tbia  paint  arose  in  an  Illinoia  caae, 
111  which  membership  In  the  Chicago 
Live  Stock  Exeh&nge  was  claimed  bj 
ft  transferee  of  a  certificate  of  mem- 
bersbip  therein.  It  appeared  that  the 
certificate  had  been  transferred  to  the 
cumplainant  hy  one  who  was  a  mem- 
ber, bat  that  the  complainant  had  not 
applied  for  memberahip.  The  b^-lawB 
of  tha  corporation  provided  for  ad- 
mission to  membership  upon  the  writ- 
ten application  of  the  applicant 
indorsed  by  two  members,  approved 
by  seven  votes  of  the  board  of  direc- 
torji,  and  apon  payment  of  an  initia- 
tion fee,  or  presentation  of  an 
unimpaired  and  unforfeited  certificate 
of  membership,  duly  transferred,  and 
upon  signing  an  agreement  to  abide 
by  the  rules,  regulations,  by-laws,  and 
amendments  thereto,  of  the  corpora- 
tion. It  was  held  that  the  ownership 
of  such  a  certificate  did  not  constitute 
the  complainant  a  member  of  the  cor- 
poratitni,  or  entitle  it  to  any  rights  aa 
such,  and  that  the  only  way  in  which 
it  could  avail  itself  thereof  was  by 
applying  for  membership  in  accord- 
ance with  the  by-laws,  and  tendering 
the  certificate  in  lieu  of  the  prescribed 
initiation  fee,  in  case  it  should  be  ad- 
mitted, or,  in  case  its  application 
should  be  rejected,  then  by  selling  the 
certificate  to  some  other  person  de- 
siring to  become  a  member.  American 
liive  Stock  Commission  Co.  v.  Chicago 
Live  Stock  Exchange,  143  111.  210,  36 
Am.  St.  Rep.  385,  32  N.  E.  274. 

esATkansBOL  Supreme  Lodge 
Knights  &  Ladies  of  Honor  v.  John- 
son, 81  Ark.  512,  99  S.  W.  834. 

Loudon      V.      Modern 


Brotherhood  of  America,  107  Minn. 
12, 119  N.  W.  425. 

UlsacniTi.  Shartle  v.  Uodem  Broth- 
erhood of  America,  139  Mo.  App.  433, 
122  S.  W.  1139;  Layd  v.  Modem 
Woodmen  of  America,- 113  Mo.  App. 
19. 

IXtibnAK.  Driscoll  v.  Modern 
Brotherhood  of  America,  77  Neb.  282, 
109  N.  W.  158. 

Texas.  UAkin  v.  Supreme  Lodge 
Knights  of  Honor,  82  Tei.  301,  27 
Am.  St.  Eep.  886,  18  8.  W.  306. 

A  by-law  of  a  secret  order  or  asso- 
ciation which  insures  the  lives  of  its 
members,  making  initiation  necessary 
to  membership  and  the  enjoyment  of 
the  benefits  attaching  thereto,  is  rea- 
sonable and  valid.  And  it  has  been 
held,  therefore,  that  where  the  consti- 
tution and  by-laws  of  such  an  associa- 
tion make  initiation  indispensable  to 
membership,  and  it  is  only  upon  the 
death  of  a  member  that  his  beneficiary 
is  entitled  to  receive  his  insurance, 
the  fact  that  a  person 's  application 
for  membership  has  been  accepted, 
and  his  "proposition  fee"  paid,  does 
not  make  him  a  member,  or  entitle  his 
beneficiary  to  any  insurance  in  the 
event  of  his  death  before  he  had  been 
iiiitiatc<l  as  a  member.  Matkin  v. 
Supreme  Lodge  Knights  of  fionor,  82 
Tei.  301,  27  Am.  8t.  Bep.  686,  IS  B. 
W.  308. 

W  Where  the  relief  department  of  a 
railroad  company,  in  the  nature  of  a 
mutual  insurance  company,  organized 
for  the  benefit  and  protection  of  r^l- 
road  employees  in  the  case  of  sickness 
or  death,  placed  an  employee 's  name 
upon  the  roll  of  its  membership  at  his 
solicitation,  and  deducted  from  his 
wagw  his  assessments  or  dues,  on  the 
basis  of  membership,  with  knowledgg 
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§3956. Effect  of  fraud.     False   and   fraudulent  misrepre- 

BentatioQS  as  to  material  facts  by  an  applicant  for  membership  in  a 
corporation,  if  not  waived  by  the  corporation  with  knowledge  of  the 
fact«,  will  entitle  it  to  rescind  the  contract  of  membership  and  ex- 
elude  him,  upon  discovery  of  the  fraud.^  But,  as  a  general  rule, 
misstatements  of  fact  do  not  amount  to  fraud,  and  are  no  ground 


of  the  fact  that  no  formal  application 
for  meniberahip  had  been  made,  and 
no  physical  examination  had,  ae  was 
required  by  its  by-laws,  it  was  held 
eatopped  from  denying  his  membflr- 
ahip  in  an  action  by  hiji  widow  to  re- 
cover a.  death  benefit.  Burlington 
Voluntary  Belief  Department  v. 
'White,  41  Neb.  S47,  43  Am.  St.  Bep. 
701,  SB  N.  W.  747. 

OtScera  of  a  local  lodge  have  no 
Mithority  to  waive  proviaione  of  the 
by-laws  of  the  order  requiring  initia- 
tion. Loyd  V.  Modern  Woodmen  of 
America,  113  Mo.  App.  19,  87  S.  W. 
530. 

Even  if  a  stibordinate  loage  of  a 
Lenefit  assoeistion  has  power  to  waive 
a  provision  of  the  constitntion  and 
lows  of  the  supreme  lodge  mailing  in* 
illation  essential  to  membership,  the 
election  of  an  nninitiated  applicant 
for  membership  to  a  lodge  office  does 
not  have  that  effect,  where  he  was 
never  admitted,  and  never  attended 
any  meetings  or  performed  any  of  tht 
duties  of  such  ofiice.  Supreme  Lodge 
Knights  ft  Ladies  of  Honor  v.  John- 
son, 81  Ark.  S12,  9S  S.  W.  S34. 

In  Shartle  v.  Modern  Brotherhood 
of  America,  139  Mo.  App.  433,  122  S. 
W.  1139,  a  requirement  of  initiation 
was  held  not  to  have  been  waived. 

In  Driscoll  v.  Modern  Brotherhood 
of  America,  77  Neb.  282,  109  N.  W. 
1S8,  thn  acceptance  of  dues  and  aHSesB- 
ments  by  the  secretary  of  a  subordi- 
nate lodge,  without  the  knonlcdge  or 
consent  of  the  association,  was  held 
not  a  waiver  by  the  association  of  the 
requirement  of  initiation  and  not  to 
e»top  it  from   denying  that   au  unin- 

6731 


itiated  person  making  ^uch  payments 
WHS  a  member. 

Acceptance  of  assessments  doss  not 
constitute  a  waiver  where  the  officers 
receiving  them  were  ignorant  of  their 
right  to  repudiate.  Loudon  v.  Modem 
Brotherhood  of  America,  107  Minn. 
12,  n9N.  W.  425. 

•tMaliM.  Swett  v.  Citizens'  Mut. 
Belief  Society,  78  Me.  541,  7  Atl.  394. 

MaMaf.hnaatta.  Cobb  v.  Covenant 
Mut.  Ben.  Asg'n,  153  Mass.  178,  10 
L.  B.  A.  eas,  25  Am.  St.  Bep.  619,  2(1 
N.  E.  230. 


MlelilgftiL  Briesenmeister  v.  Su- 
preme Lodge  Knights  of  Pythias  of 
World,  81  Mich.  S25,  45  N.  W.  877. 

UUmssotak  National  Council 
Knights  &  Ladies  of  Security  v. 
l-urovh,  135  Mian.  455,  161  N,  W. 
22Si  Bigler  v.  National  Council 
Knights  &  Ladies  of  Security,  128 
Minn.  51,  150  N.  W.  178;  Kulberg  v. 
National  Council  Knights  &  Ladies  of 
Security,  124  Minn.  437,  145  N.  W. 
1020;  Marcus  v.  National  Council 
Knights  &  Ladies  of  Security,  123 
Minn.  145,  143  N.  W.  285. 

NalWMka.  Krecek  v.  Supreme 
Lodge,  F.  U.  A.,  95  Neb.  428,  I4S  N. 
W.  859. 

Kew  Tcrk.  Pirrung  v.  Supreme 
Council  Catholic  Mut.  Ben.  Ass'n,  104 
App.  Div.  571,  93  N.  T.  Supp.  575. 

FennsylTUiia.  BonStto  y.  San  Do 
nato  Mut.  Ben.  Ass'n,  62  Pa.  Super. 
Ct.  248. 

Texas.  Supreme  Buling  Fraternal 
Mystic  Circle  v.  Hanseu,  —  Tex.  Civ. 
App.  — ,  161  S.  W.  54. 

See  standard  works  on  fraternal 
benefit  associations. 
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for  rescisBioD,  in  the  absence  of  a  warranty,  if  they  were  made  In 
good  faith,  and  in  the  honest  belief  that  they  were  true." 

§3967.  Lobs  of  membenhip — Transfer  of  shares  or  membershqi. 

The  usual  mode  in  which  a  person  ceases  to  be  a  member  of  a  cor- 
poration is  by  a  transfer  of  his  shares  or  membership.  As  we  have 
seen  in  previous  sections,  it  is  generally  an  incident  of  joint  stock 
corporations  that  the  shares  of  stock  shall  be  transferable  by  the 
holder  at  any  time,  subject  to  the  express  provisions  and  regulations 
prescribed  by  the  charter  or  articles  of  association  and  authorized 
by-laws  of  the  corporation."  And  when  a  valid  transfer  is  made, 
the  transferrer  ceases  to  be  a  member  of  Uie  corporation,  and  the 
transferee  takes  his  plaec^'  Shares  of  stock  in  a  joint  stock  corpora- 
tion, however,  may  be  made  nontransferable  by  an  express  provision 
in  the  charter,  or  by  a  provision  ia  the  by-laws  of  the  corporation, 
assented  to  by  all  the  stockholders,  provided  there  is  nothing  in  the 
charter  to  prevent.** 

Whether  membership  in  a  nonstock  corporation  is  transferable 
depends  upon  the  charter  and  by-laws  of  the  corporation.  If  it  is 
transferable,  a  valid  transfer  has  the  same  effect  as  a  transfer  of 
shares  in  a  stock  corporation, — the  transferrer  is  no  longer  a  member, 
and  the  transferee  takes  his  place.*  If  it  is  transferable  only  on 
compliance  with  certain  conditions,  a  transfer  does  not  become  ef- 
fective until  they  have  been  complied  with." 

§  3808.  -~  Surrender  of  shares  or  withdrawal  from  membership. 
Shareholders  of  a  stock  corporation  may  dispose  of  their  stock,  and 

W  Illinois  Masnns'  Benev.  Society  v.  B>See  H  37S9,  3760,  supra. 

Winthrop,  S5  III.  S37;  Supreme  Lodge  6eSee  American  Livestock  Commlo- 

Knights  of  Pythias  of  World   v.  Ed-  eioa    Co.    v.    Chicago    Livestock    Ex- 

narda,  IS  Ind.  App.  S24,  41  N.  E.  850;  change,  143  111.  310,  18  L.  B.  A.  190, 

Seiverts  v.  National  Bcnev.  Aas'n  of  36  Am.  St.  Rep.  385,  32  N.  £.  274. 

Minneapolis,   65  Iowa  710,   64  N.   W.  TOWhere   the   rules   of   a   board    of 

671;     Clapp     v.     Massachusetts     Ben.  trade   permit   a   transfer   ot  tnember- 

Am'o,  146  Mass.  519,  16  N.  E.  433.  skip  on  approval  of  the  transferee  by 

Compare,  in  cases  of  warranty,  the  board  of  directors  after  the  post- 
Smith  V.  Baltimore  Jb  O.  R.  Co.,  81  ing  of  notice,  a  transfer  Is  not  com- 
Md.  412,  32  Atl.  181;  Cobb  v.  Cove-  pleted  until  the  conditions  have  been 
nunt  Mut.  Ben.  Ass'n,  153  Mass.  176,  complied  with,  and  until  that  time  the 
10  L.  R.  A.  666,  25  Am.  St.  Bep.  619,  transferrer  is  still  a  member  and  may 
26  N.  E.  230.  be    disciplined    aa    such.      Bostedo    v. 

See    standard    works    on    fraternal  Board   of   Trade   of  Chicago,   227  HI. 

benefit  associations.  flU,  81  N.  E.  42,  alT'g  130  111.  App.  S60; 

M  See  i  3758  et  seq,,  supra.  Wocrd    v.    Chamber   of   Commerce    of 

•T  Sea  i  3768  et  seq.,  supra.  Milwaukee,  119  Wis.  367, 96  N.  W.  835. 
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so  cease  to  be  members  of  the  corpoTation.^*  And,  uuder  some  stat- 
utes, the  corporation  may  itself  purchase  their  stock.™  But,  strictly 
Bpeakicg,  a  stockholder  cannot  resign  from  the  corporatioD.^  And 
he  cannot  surrender  bis  stock  to  the  corporation  and  withdraw  ita 
value  without  the  consent  of  the  corporation  until  the  winding  up 
stage  of  the  corporation  has  been  reached.^*  The  by-laws  may  per- 
mit a  member  to  withdraw  from  membership  upon  compliance  with 
certain  conditions,  although  still  retaining  his  stock,''*  and  where 
such  is  the  case  a  valid  withdrawal  terminates  his  liability  as  a 
member."  Of  course  a  by-law  permitting  stockholders  to  surrender 
their  stock  and  withdraw  from  membership  is  void  if  in  conflict  with 
the  constitution  or  statutes  of  the  state.''^ 
M^nbers  of  incorporated  co-operative  associations  ^  and  of  build- 


11  See  i  376S,  snpM. 

n  See  i  1134  et  eeq.,  snprft, 

1*  Piealora  v.  Guif  Co-operative  Co., 
68  N.  T.  Miae.  331,  1S3  N.  T.  Snpp. 
980. 

nHftmniond  v.  A.  Vetsbnrg  Co.,  58 
FIb.  360,  48  So.  419;  Majdeld  v.  Alton 
Bailway,  Gas  ft  Electric  Co.,  100  HI. 
App.  614,  judgment  aff'd  108  III.  528, 
65  N.  E.  100. 

Ttln  Long  Island  Bottlers'  Union 
V.  8.  Liebmann's  Boni  Brewing  Co., 
83  N.  T.  App.  Div.  148,  82  N,  T.  Supp. 
681,  aff 'd  180  N.  T.  5g4,  72  N.  B.  1145, 
the  by-laws  permitted  memb^r^  of  an 
associatian  to  resifrn  their  member- 
ship on  30  days'  notii^e,  although  still 
letaiuing  their  atock.  It  vas  held  in 
this  case  that  the  notice  of  an  inten- 
tion to  resign  was  equivalent  to  a 
rwignation  at  the  end  of  the  SO  days, 
and  that  no  further  resignation  was 
required, 

raLong  Island  Bottlers'  Union  v.  B. 
Liebmann's  Sons  Brewing  Co.,  83  N. 
T.  App.  Div,  146,  82  N.  T.  Supp.  361, 
aff'd  180  N.  Y.  524,  72  N.  E.  1145. 

T7  A  by-law  permitting  any  stock- 
holder to  Borreader  his  stock  and  with- 
draw from  the  corporation  on  giving 
notice,  and  providing  that  under  such 
eirenm stances  he  shall  receive  back 
what  he  has  paid  upon  the  stock  vio- 
lates a  statute  prohibiting  the  with- 


drawal or  payment  to  stockholders  of 
any  part  of  the  capital  stock  except 
upon  ita  dissolution.  Vercoutere  v. 
Golden  SUte  Land  Co.,  116  Cal.  410, 
48  Pac.  375. 

In  Driscoll  v.  Lewiston  Equitable 
Co-operative  Society,  59  Me.  474,  it 
was  held  that  a  by-law  allowing  mem- 
bers of  a  co-operative  society  to  with- 
draw the  amounts  which  they  had  paid 
in  when  the  corporation  was  insolvent 
ivould  be  violative  of  a  statute  pro- 
hibiting the  division  of  the  corporate 
property'  so  as  to  reduce  the  stock  be- 
low its  par  valae  until  all  the  corpo- 
rate debte  are  paid,  and  then  only  for 
the  purpose  of  closing  ita  concerns. 

In  Piealora  v.  Gulf  Co-operative  Co., 
68  N.  T.  Misc.  331,  123  N.  T.  Supp. 
980,  a  by-law  providing  for  payment 
to  members  of  a  co-operative  eompany, 
who  resigned,  the  amount  paid  for 
their  stock,  was  held  to  be  anauthor- 
ized  by  the  stock  corporation  law  and 
hence  invalid. 

See  generally  g  489,  supra. 

71  Under  the  Massachusetts  statutes, 
such  a  provisiou  in  the  by-laws  it 
valid,  and  constitutes  an  agreement 
between  the  stockholder  and  the  cor- 
poration, under  which  the  former  has 
a  right  to  demand  back  the  money  he 
has  paid  to  the  eorporation,  and  to 
maintain  an  action  for  it  in  ease  tho 
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in^  and  loan  associations^  are  frequently  given  the  right  to 
withdraw  from  the  association  and  to  receive  ba^  what  they  have 
paid  in  on  surrender  of  their  stock.  And  it  has  been  held  that  a 
member  of  a  building  and  loan  association  may  sever  his  relatiims 
with  it  where  it  has  departed  from  its  plan  of  oi^anization,  and 
^andoned  some  of  its  essential  features,  to  his  prejudice.**  But  a 
co-operative  association  is  under  no  obligation  to  purchase  the  shares 
of  members  who  withdraw  where  there  is  no  provision  in  ita  charter 


Thorpe,  91  Me.  64,  39  Atl.  283,  where 
tbe  bj'-lawB  permitted  members  to 
withdraw  their  aharea  provided  oo 
detriment  would  reaalt  to  the  remain- 
ing Bhareholdere,  it  was  held  that  a 
member  had  no  right  to  withdraw  hia 
shares  after  tbe  directors  had  voted 
to  allow  no  more  withdrawals  for  the 
present,  it  appearing  that  their  action 
was  authorized  hy  the  bj-Uwis  and 
warranted  hy  the  condition  of  the 
corporation. 

In  Howe  Grain  &  Mercantile  Co.  t. 
Jonee,  21  Tei.  Civ.  App.  198,  51  S.  W. 
24,  a  bj-law  providing  that  on  the 
death  of  a  stockholder  hia  stock  should 
be  paid  to  his  legal  representatives, 
was  held  to  create  a  valid  binding 
contract,  for  breach  of  which  an  action 
would  lie. 

nin  Vercontere  t.  Golden  State 
Land  Co.,  116  Cal.  410,  46  Pac.  37S,  a 
Ifind  company  was  held  not  to  come 
within  the  provisions  of  Civ.  Coda, 
§  639,  relating  to  withdrawals  from 
building  and  loan  asaociations. 

Bee  standard  workq  on  building  and 
loan  associations. 

M  Where  a  bnilding  and  loan  asso- 
ciation had  suspended  payment  of 
dues  for  an  unreasonable  length  of 
time  so  that  its  general  plan  of  aatis- 
fying  loans  to  members  had  been  de- 
parted from  materially,  it  was  held 
that  the  contractual  relations  might 
be  dissolved  by  a  member  prejudiced 
by  such  departure.  Burkheimer  v. 
National  Mut.  Building  &  Loan  Au'n, 
.-ia  W.  Va.  209,  4  L.  R.  A.  (N.  S.) 
1047,  53  8.  E.  372. 


corporation  refuses  to  pay.  Iiindsay 
V.  Arlington  CO'Operative  Ass'n,  186 
Mass.  371,  71  N.  E.  797,  and  cases 
there  cited;  Atwood  v.  Dnmas,  149 
Mass.  167,  3  L.  R.  A.  410,  21  N.  £. 
236;  Delano  v.  Wild,  6  Allen  (Mass.) 
1,  83  Am.  Dec.  605;  Baxter  v.  Mcln- 
tire,  13  Gray  (Mass.)  168;  Merrill  v. 
Melntire,  13  Gray  (Mais.)  157 ; 
Fuller  V.  Salem  &  D.  Loan  £  Fund 
Ass'n,  10  Gray  (Mass.)  94. 

A  by-law  permitting  withdrawals 
only  when  the  asaets  of  the  corpora- 
tion exceed  its  liabilities,  does  not 
outhorize  a  withdrawal  when  the  c<7r- 
poration  is  iusolvent.  Driscolt  v.  Lew- 
iston  Equitable  Co-operative  Society, 
59  Me.  474. 

In  Lindsay  v.  Arlington  Co-opera- 
tive Ass'n,  186  Mass.  371,  71  N.  E.  7B7, 
the  by-law  in  question  was  held  to  be 
a  positive  agreement  by  the  asaocia- 
tioD  to  pay  a  member  an  amount  equal 
to  the  par  value  of  the  shares  which 
he  desired  to  withdraw,  and  not 
merely  to  give  it  an  option  to  take 
such  shares. 

In  Hartford  v.  Co-operative  Mnt. 
Homestead  Co.,  128  Mass.  494,  it  was 
held  that  under  the  by-laws  of  a  co- 
operative building  association,  a  mem- 
ber desiring  to  withdraw  was  reqnired 
1o  give  notice  of  that  fact  to  the  cor- 
poration, which  then  had  one  year  in 
which  to  repay  to  him  the  amount  paid 
in,  and  that  he  could  not  maintain  an 
.-letion  to  rec<rver  that  amount  until 
after  a  year  from  the  receipt  of  the 
notice  by  the  corporation. 

In  Lewiiton  Co-operative  Society  v. 
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or  by-laws  requiring  it  to  do  so,  even  tbongh  it  has  been  accustomed 
to  purchase  the  stock  of  retiring  members.'* 

Statutes  in  some  states  provide  that  where  a  corporation  disp>oses 
of  all  of  its  assets  as  an  entirety,"  or  changes  the  nature  of  its  busi- 
nesB,"  nonconsenting  stockholders  may  surrender  their  stock  to  the 
corporation  and  receive  its  value.  And  provision  is  frequently  made 
for  an  arbitration  to  determine  the  value  of  the  stock  under  such 
circumstances  in  case  the  corporation  and  the  stockholder  are  unable 
to  a^ee  upon  it.**  It  has  been  held  that  mandamus  will  not  lie  to 
compel  the  corporation  to  comply  with  such  a  provision,  but  that  a 
suit  in  equity  is  the  proper  remedy," 

The  National  Banking  Act  permits  the  withdrawal  of  noneonsent- 
ing  stockholders  of  a  national  bank  on  renewal  of  its  charter,  on 
giving  notice  to  the  directors  of  their  desire  to  do  so.  The  with- 
drawing stockholder  is  entitled  to  receive  the  appraised  value  of  his 
stock  from  the  bank  on  surrenderiiig  his  shares,  and  the  bank  is  then 
required  to  sell  such  stock  at  public  auction.**  Under  this  provision 
a  nonconsenting  stockholder  has  a  right  to  elect  whether  be  will 
continue  to  be  a  stockholder  or  will  withdraw,  and  if  he  fails  to 
esereise  his  option  and  elect  to  withdraw  within  the  time  prescribed, 
he  continues  to  be  a  shareholder.*^  But  stockholders  who  have  done 
all  that  the  statute  requires  of  them  in  order  to  end  their  relation  to 
the  bank,  cease  to  be  shareholders,  and  are  no  longer  entitled  to  share 
in  its  profits  or  liable  to  bear  its  burdens,  although  by  reason  of  tbe 

•1  Herring   v.   RuBkin   Co-op.   Abb'ii  Aspey   v.   WTiittemore,   199   Mass.   65, 

(Tenn.),  52  8.  "W.  327.  85  N.   E.  91;   Smith   v,   Phillii*   Nat. 

MTeelo    V,    Kockport    Oramte    Co.,  Bank,  114  Mb.  297,  96  Atl.  217;  First 

224  Mass,  20,  112  N.  E,  497!  Hoffard  Nat.  Bank  of  Clarion  v,  Brenneman'a 

y,  Williams  Shoe  Co.,  85  Ohio  St.  376,  Ex 're,  114  Pa.  St,  315,  7  Atl.  910. 

in  N.  B,  17.  The  eommittee  o(  appraisal  provided 

*■  Teele    v.    Bockport    Qraiiite    Co.,  for    in    the    act    exercise   no   judicial 

"24  Mass.  20,  112  N.  E.  497.  functions.     They  render  no  judgment 

MTeele    v.    BoekptTTt    Granito    Co.,  as   upon   a   litigated   cause   and   their 

224  MaE5.  20,  112  N.  E.  407;   Hoffard  proceedings   are   not   of  record.     The 

V,  Williams  Shoe  Co.,  95  Ohio  Bt.  376,  act  does  not  even  provide  that  the  ap- 

117  N.  E,  17.  praisal  shall  be  in  writing.    Thoy  may 

The   corporation   may  eet   up   legal  correct    clerical    errora    in    their    ap- 

defects  appearing  on  the  face  of  the  prsisal    within    the    30    days    during 

award    as    a    defense    to    an    action  v.hieh  the  stockholder  is  entitled  to 

thereon.     HoBard    v.   WilliaioB   Shoe  appeal.    First  Nat.  Bank  of  Clarion  v, 

Co.,  95  Ohio  St.  376,  117  N,  E.  17.  Brenneman'a   Ei'rs,   114  Pa.   St.  315, 

U  Teele    v.    Bockport    Granite    Co.,  7  Atl.  910, 

224  Mass.  20,  112  N.  E.  497.  IT  Smith  v.  Phillips  Nat.  Bank,  114 

MAspey  T.  Kimball,  221  U.  8.  514,  Me.  297,  96  Atl.  217. 
55  L.  Ed.  834,  afl'g  164  Fed.  830,  and 
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fault  or  neglect  of  the  bank,  the  transfer  of  their  stock  has  not  been 
conipIet«d  and  their  names  remain  on  the  corporal«  books  as  stock> 
holders,"  and  although  they  still  retain  possession  of  their  certifi-  . 
cates.**  The  withdrawal  takes  effect  as  of  the  date  of  the  expiration 
of  the  ori^nal  charter  of  the  bank,  and  not  as  of  the  date  of  the 
notice  of  withdrawal,  and  hence  the  withdrawing  stockholder  ean 
claim  no  rights  or  benefits  accruing  to  stockholders  after  that  date, 
and  is  not  entitled  to  a  dividend  declared  between  that  date  and  the 
date  of  the  notice.**  A  stockholder  may  withdraw  or  waive  his  with- 
drawal before  it  has  been  acted  upon  by  the  hank,  and  he  does  so, 
if  after  giving  notice  of  withdrawal,  he  accepts  a  dividend  declared 
between  the  date  of  such  notice  and  the  date  of  the  expiration  of 
the  original  charter.**  The  right  of  subscribers  to  the  stock  of  a 
corporation  to  revoke  or  withdraw  their  subscriptions,**  and  the 
right  of  a  stockholder  to  recover  the  value  of  his  shares  oni  consoli- 
dation of  the  corporation  with  anotiier  corporation,**  are  consid- 
ered in  other  chapters. 

In  the  absence  of  any  provision  on  the  subject  in  the  charter  or 
by-laws,  the  filing  of  a  resignation  by  a  member  of  a  nonstock  cor- 
poration terminates  his  membership,  and  no  acceptance  of  snch  res- 
ignation is  necessary.**  Bat  provisions  in  the  by-laws  of  an  incor- 
porated medical  society  requiring  resignations  to  be  accepted  before 
they  become  effective,**  and  prohibiting  the  acceptance  of  the  resig- 
nation of  a  member  who  is  under  chat^es,**  have  been  held  to  be 
valid. 

In  the  absence  of  a  provision  in  tile  charter  to  the  contruy,  mem- 

M  Aspey  V.  Kimball,  231  U.  8.  514,  »«  Sae  Ewald  v.  Medical  Society  of 

65  L.  Ed.  834,  aff'g  184  Fed.  830,  and  New   York,   144  N.   V.   App,   Div.   88, 

Aspej   V.   Wbittemore,   ISS   Mbm.   65,  128  N.  Y.  Supfi  886,  rev'g  judgment 

85  N.  E.  91.  70  N.  Y.  Miae.  613,  130  N.  T.  Snpp. 

••  The      withdrawing      stoekliol^era  1024. 

are  not  obliged  to  surrender  tbeir  cer-  ••  Ewald  v.  Medical  Society  o(  New 

tificatea  except  upon  payment  for  tlieir  York,  144  N.  Y.  App.  Div.  82,  128  N. 

flhareg.     Aspey  v.  Eimball,  221  U.  S.  Y.   Supp.  886,   rev'g  judgment  70   N. 

514,  55  L.  Ed.  834,  aff'g  164  Fed.  830,  Y.  Misc.  615,  130  N.  Y.  Supp.  1024. 

and  Aspey  v.  Wbittemore,  199   Mass.  MSuch  a  rule  was  beld  to  prevent 

65,  85  N.  E.  91.  the  acceptance  of  tbe  resignation  of 

N  Smith  V.  Phillips  Nat.  Bank,  114  a  member  againHt  whom  charges  had 

Me.  207,  96  Atl.  217.  been  preferred  although  he  bad  tiot 

91  Smith  v.  Fhillips  Nat.  Bank,  114  yet  been  served  with  a  copy  of  them. 

Me.  297,  B6  Atl.  217.  Ew*ild    v.    Medical    Society   of    New 

MSee  Chap.  17,  8S  583-566,  supra.  Y'ork,  144  N.  Y.  App.  Div.  82,  128  N. 

n  See  chapter  on  Consolidation  and  Y.  Snpp.  886,  rev'g  judgment  70  N. 

Merger,  infra.  Y.  Misc.  615,  130  N.  T.  Supp.  1024. 
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berahip  in  a  matnal  insarance  company  terminates  on  the  expiratioii 
of  the  meml)er'8  policy." 

§3960.  — Forfeiture  of  shares  or  memberdiip.  "Whether  or  not 
a  joint  stock  corporation,  or  other  corporation  for  pecuniary  profit, 
has  the  power  to  forfeit  or  sell  the  shares  of  a  stockholder  because  of 
nonpayment  of  calls  or  assessments  thereon,  depends  upon  whether 
such  power  has  been  expressly  conferred  upon  it  by  the  le^slature 
or  by  agreement  of  the  stockholders.  Unless  the  power  has  been  so 
conferred,  it  does  not  exist."  If,  however,  the  power  is  conferred, 
and  is  properly  exercised,  the  effect  is  to  deprive  the  delinquent  stock- 
holder of  his  membership  in  the  corporation,  and  he  cannot  after- 
wards claim  any  rights  or  be  subjected  to  any  liabilities  as  such.*' 
As  we  shall  presently  see,  a  member  of  a  nonstock  corporation  may 
forfeit  his  right  to  remain  a  member,  and  be  expelled  or  disfran- 
chised, if  he  is  guilty  of  conduct  authorizing  expulsion.'  In  such 
a  case,  however,  he  must,  as. a  rule,  be  expelled.  A  member  of  a 
corporation  does  not  lose  his  membership,  ipso  facto,  beeanse  of  an 
act  or  default  which  is  made  a  cause  of  forfeiture  or  expulsion,  unless 
it  is  expressly  so  provided,  but  there  must  be  proper  action  by  the 
corporation  expelling  him.'     The  charter  or  by-laws  may  provide 

VTThis  is  particularly   true  where  eodety  provided  that,  if  anunsl  dnea 

the  statute  provides  that  polieyhold-  ehouid  not  be  paid  at  n  eertaia  time, 

erp  fihall   be  deemed  members  of  the  the  defaulter  should  forfeit  his  mem- 

eoinpany  "for  and  daring  the  terms  bership,  and  should   be  duly  notified 

specified   in   their  respective  policies,  thereof  by  the  secretary,  that  notice 

and   no   longer."     Euber   v.   Martin,  of  the  requirement  shoold  be  served 

127  Wis.  412,  3  L.  R.  A.  (N.  8.)  653,  each  year,  and  that,  on  reading  the 

lis  Am.  St.  Rep.  1023,  7  Ann.  Cas.  roll  of  members,  any  such  defaulter 

400,  105  N.  W.  1031,  1135.  should  be  immediately  stricken  from 

UAb  to  forfeiture  for  nonpayment  the  rolls,  it  was  held  that  nonpay- 

of  calls,  see  S  662  et  seq.,  supra.  nient  of  dues  at  the  time  Axed  was  not 

As  to  fcrrfeiture  for  nonpayment  of  i|>so  facto  a  forfeiture  of  tnembership. 

assessments    on    full    paid    stock,   see  Medical  &  Surgical  Soc,  of  Hoatgom- 

subd.  iixv,  infra.  ery  Co,  v,  Weatherly,  75  Ala,  248. 

MBee  E  665,  supra.  Where  the  by-laws  of  an  incorpo- 

1  See  i  3B60  ct  seq..  Infra.  rated   club  provide   that   the   restgna- 

>  Denver   Chamber   of   Commerce   &  tion   of   an   indebted   member   be   not 

Board  of  Trade  v.  Green,  8  Colo.  App.  accepted,   that   a   member  wishing  to 

420,  47  Pac.  140;  Burcbard  v.  Western  withdraw  give  specified  written  notice 

Commercial  Travelers  Ass'n,  139  Mo.  of  his  intention  in  respect  thereto,  and 

App.   606,   123   S.    W.   973.      See   also  that  indebted  membera  be  notified  of 

State  v.  Vincennes  University,  6  lud.  their  indebtedness  and  dropped  oS  the 

77.  roll  of  membership  by  the  board   of 

Where  the  constitution  of  ■  medical  governors  upon  failure  to  pay  eucli 
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for  an  ipso  facto  forfeiture  of  memberahip  or  suspenidoii  *  of  a  mein- 

indebtedneis  within  30  days  after  complying.  Union  Bencv.  Soe.  No.  S 
i7f  Athens  V.  Uartin,  23  Ey.  L.  B«p. 
2276,  67  8.  W.  38. 

A  by-Uw  providing  that,  it  a  mem- 
ber faili  to  pay  dues  for  a  year,  he 
shall  be  deemed  to  have  reliaqnished 
bis  membership,  and  may  be  excluded 
from  the  rooroa  of  the  assoeiHtion, 
and  his  eertifleate  of  membership 
shall  be  sold  at  anetioa,  and  any  sur- 
plus of  the  proceeds  be  paid  over  to 
him,  does  not  ipso  facto  terminate  the 
membership  of  one  whose  dues  are  a 
year  in  arrears,  nor  is  the  remedy 
given  for  nonpayment  of  does  er- 
dosive.  The  corporation,  30  long  aa 
he  remains  a,  member,  may  sue  on  bis 
agreement,  and  collect  them.  Deaver 
Chamber  of  Commerce  &  Board  vt 
Trade  v.  Qreen,  8  Colo.  App.  420,  47 
Pac  140. 

"All  regulations  of  a  quasi  penal 
charscter  which  affect  a  forfeiture 
must  be  strictly  construed.  It  is  never 
assumed  that  a  forfeiture  wil]  follow 
unleos  the  result  is  compelled  by  the 
language,  evident  purport,  and  neces- 
sary construction  of  the  terms  relied 
aa."  Denver  Chamber  of  Commerce 
&  Board  of  Trade  v.  Qreen,  S  Colo. 
App.  420,  47  Pac.  140, 

■  Aikanaas.  Supreme  Lodge  Knights 
t  Ladies  of  Honor  v.  Johnson,  SI  Ark. 
512,  09  8.  W.  834. 

District  of  Oolnmbla.  Drum  v.  Ben- 
ton, 13  App.  Gas.  245. 

niinola.  Dillon  v.  National  Council 
Knight«  ft  Ladies  of  Security,  244  DL 
S02,  91  N.  B.  417;  People  v.  Board  of 
Tiade  of  Chicago,  224  Dl.  370,  70  N. 
£.  €11;  Champion  v.  Hannahan,  138 
m.  App.  387;  Supreme  Tribe  of  Ben 
Hur  V.  Miller,  123  III.  App.  489. 

IndlOIHk  Supreme  Lodge  Enighta 
of  Honor  v.  Hahn,  43  Ind,  App,  75, 
84  N.  E.  837. 

HaliM.    Oifford  v.  Workmen's  Ben. 


notification,  it  was  held  that  thi 
lationsbip  tv  the  club  of  an  indebted 
Diember  did  not  terminate  ipso  facto, 
but  required  action  to  that  end  on  the 
part  at  the  duly  authorized  board. 
Westchester  Qolf  Club  v.  Pinkney,  43 
N.  Y.  Misc.  338,  87  N.  T.  Supp.  153, 
where  the  court  held,  also,  that  where 
the  chib  had  the  option  to  drop  or  re- 
tain the  name  of  a  member,  that  by 
notifleation  to  a  member  that  his  name 
would  be  dropped  unless  he  paid  his 
indebtedness  by  a  speciSed  time,  it 
would  be  presumed  that  the  corpora- 
tion had  exercised  its  option  to  drop 
Bach  name,  so  that  the  member  was 
justified  in  assuming  that  his  name 
had  been  so  dropped  without  taking 
steps  to  see  that  such  was  the  fact, 
and  that  where  a  member  had  in  good 
faith  assumed  that  his  name  had  been 
dropped  under  such  circumstances,  he 
could  not  be  held  for  dues  alleged  to 
have  accrued  against  him  there- 
after. 

Where  a  by-law  of  a  religious  so- 
ciety provided  that  any  member 
should  be  dropped  from  the  list  if  he 
sboold  cease  to  worship  regularly  with 
the  society,  or  fail  to  contribute  to  the 
support  of  its  worship  for  one  year, 
it  was  beld  that  a  member  did  not 
cease  to  be  a  member  merely  because 
of  sueb  omissions,  and  could  not  be 
expelled  for  such  causes  except  by  a 
vote  of  the  society  after  a  hearing. 
Gray  v.  Christian  Society,  137  Mass. 
329,  50  Am.  Bep.  310. 

Failure  of  members  to  comply  with 
a  by-law  of  a  local  chapter  of  an  in- 
corporated benevolent  society  does  not 
work  a  dissolution  of  membership  in 
the  absence  of  provision  of  the  by- 
laws providing  for  loss  of  membership 
in  such  case,  but  they  are  to  be  re- 
garded as  members  upon  subsequently 
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ber,  however,  and,  when  such  is  the  case,  notice  to  him  is  not  neces- 
sary unless  specially  provided  for.* 

§  3960.  —  Disfranchisement  or  azpnlaion  of  members — Power  to 
expel  or  disfrandiise.    The  power  to  declare  a  forfeiture  and  dia- 

this  case  the  rule  under  wtiich  the 
memberBbip  was  forfeited  was  held 
to  require  the  payment  of  aanaal  dues 
by  BUBpended  members. 

NoDpajment  of  B^essments  will  be 
held  to  work  an  ipeo  facto  Buapension 
only  in  those  cases  where  the  language 
of  the  by-lawB  permitB  of  mo  other 
eonstruetion.  Burchard  v.  WeBtern 
Commercial  Travelers  A^s'n,  139  Mo. 
App.  608,  123  B.  W.  973. 

The  asBociation  must  have  complied 
with  all  the  conditions  on  which  the 
contract  makes  the  forfeiture  depend. 
Bange  v.  Supreme  Council  Legion  of 
Honor  of  Missouri,  12S  Mo.  App.  461, 
105  8.  W.  1093. 

A  member  of  a  beneficial  asBociation 
does  not  lose  his  membership  by  fail- 
ing to  pay  assessments  accruing  after 
the  association  baa  notified  him  that 
it  will  not  accept  any  more  money 
from  him  on  the  ground  that  he  is  no 
longer  a  member.  Langnecker  v. 
Trustees  of  Grand  Lodge,  A.  O.  U.  W. 
of  Wisconsin,  111  Wis.  279,  5S  L.  B. 
A.  185,  87  Am.  St.  Rep.  860,  87  N.  W. 
293. 

In  the  case  of  fraternal  benefit  asso- 
ciations the  question  of  forfeiture 
generally  arises  in  actions  on  certifl- 
CBttee  or  policies  of  inBurance,  in  which 
the  forfeiture  is  set  up  as  a  defense. 
Beference  should  therefore  be  had  to 
standard  works  on  fraternal  benefit 
associations  and  insurance. 

4  People  V.  Board  of  Trade  of  Chi- 
cago, 224  HI.  370,  79  N.  E.  811; 
Knights  of  Colnmbui  v.  Bu^^ough^' 
Beneficiary,  107  Va.  671,  17  L.  R.  A. 
(N.  S.)  246,  60  S.  E.  40. 

Only  such  notice  need  be  given  as 
is  prescribed  by  the  by-laws.  Drum 
V,  Benton,  13  App.  Cas.   (D.  C.)   24«. 


Ass's,  105  Me.  17,  17  Ann.  Cas.  1173, 
72  Atl.  680. 

KMxfitmi.  Dagne  v.  Grand  Lodge, 
Brotherhood  of  Bailroad  Tr^nmen, 
111  Md.  95,  73  Atl.  735. 

lUcUgUL  Edgerly  v.  Ladies  of 
Modem  Maccabees,  185  Mich.  148, 151 
N.  W.  892. 

IBsslgalppl  Independent  Order  of 
8ons  £  Daughters  of  Jacob  of  Amer- 
ica V.  Moncrief,  98  Miss.  419,  50  So. 
558. 

IQBBOnTt  Enode  v.  Modem  Wood- 
men of  America,  171  Mo.  App.  3T7, 
157  8,  W,  818;  Burchard  v.  Western 
Commercial  Travelers  Asa'n,  139  Mo. 
App.  606,  123  S.  W.  S73;  Bange  v.  Su- 
preme CouDcil  Legion  at  Honor  of 
Missouri,  128  Mo.  App.  461,  105  8.  W. 
1092. 

Nebnskft.  Erecek  v.  Supreme 
Lodge,  F.  D.  A.,  95  Neb.  428,  145  N. 
W.  859. 

New  Toik.  BiesB  t.  Supreme  Con- 
clave Improved  Order  of  Heptasophs, 
177  App.  Div.  845,  164  N.  Y.  8upp, 
878;  People  v.  Philip  Bernstein  8iek 
&  Benefit  Society,  161  App.  Div.  823, 
146  N.  T.  Supp.  886. 

Pennsylvania.  Beeman  v.  Supreme 
Lodge,  Shield  of  Honor,  215  Fa.  627, 
64  Atl.  792. 

VtrglnlA.  Knights  of  Colambus  T. 
Burroughs'  Beneficiary,  107  Va.  671, 
17  L.  E,  A.  (N.  8.)  248,  60  8.  E.  40. 

A  by-law  of  a  board  of  trade  pro- 
viding that  the  failure  of  a  member 
to  pay  the  annual  assessment  during 
the  whole  of  any  fiscal  year  shall  ipso 
facto  work  a  forfeiture  and  cancella- 
tion of  his  membership  is  not  un- 
reasonable or  contrary  to  public  policy, 
but  is  valid.  People  v.  Board  of 
Trade,  224  HI.  370,  79  N.  E.  611.    In 
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franchise  or  expel  members  may  be  expressly  conferred  upon  a  joint 
stock  corporation  or  other  corporation  for  pecuniary  profit  hy  its 
charter  or  the  general  law  in  force  at  the  time  of  its  creation,  or 
perhaps  by  a  by-law  assented  to  by  all  the  stockholders  or  members.* 
But  the  power  does  not  exist  in  such  corporations  unless  it  is  ao  con- 
ferred,* It  cannot  be  conferred  by  a  by-law  passed  by  a  mere  major- 
ity of  the  stockholders  or  members.'  A  different  rule,  however, 
applies  to  nonstock  corporations  not  oi^anized  for  pecuniary  profit, 
such  as  boards  of  trade,  stock  and  produce  exchanges,  mutual  bene- 
fit societies  or  associations,  social,  literary,  and  political  clubs  or 
societies,  and  the  like.  Subject  to  any  restrictions  which  may  be 
contained  in  its  charter,  such  a  corporation  has  the  implied  or  inci- 
dental power  to  disfranchise  or  expel  a  member,  provided  there  is 
sufficient  cause  therefor,  as  will  be  explained  in  the  following  sec- 
tions. This  power  has  been  recognized  and  exercised  from  a  very 
early  period  in  the  history  of  corporations.' 


B  Ab  to  the  power  to  forfeit  and  sell 
shares  tai  uoDp&yment  of  calls,  ioe 
1 662,  supra. 

As  to  the  power  to  forfeit  fait  paid 
sliares  for  nonpayment  of  assessmenta, 
see  BQbd.  ttxv,  infra. 

6  Mlnlilgan,  People  v.  Minong  Uin. 
Co.,  33  Mich.  2;  Weatcott  v.  Minne- 
sota Min,  Co.,  23  Mich.  145. 

MlSMrarL  Purdy  t.  Bankers'  Life 
Am'D,  101  Mo.  App.  SI,  74  8.  W.  486. 

Kew  Jeney.  In  re  St.  Lawrenee 
Steamboat  Co.,  44  N.  J.  L.  529. 

New  York.  In  re  Long  Island  E, 
Co.,  IB  Wend,  37,  32  Am.  Dec.  429. 

Ongon.  Budd  V.  Multnomah  St.  By. 
Co.,  15  Ore.  413,  8  Am.  St.  Bep.  169. 
16  Pac.  059. 

TmUumm.  Cartwright  v.  Dickin- 
son, SS  Tenn.  476,  7  L,  B.  A.  706,  17 
Am,  St.  Bep.  910,  12  8,  W.  1030, 

Wlsconaln.  Edgerton  Tobacco  Mfg. 
Co.   V.   Croft,  69   WU,   256,  34  N.   W. 


143, 

And  flee  {662,  supra,  and  g3962, 
infra. 

7  See  JS  512,  662,  supra. 

a  Oillf Mnlft.  Peyre  v.  Mutual  Belief 
See.  of  French  Zouaves,  90  Cal,  240, 
27  Pae,  191;  Otto  v.  Journeymen  Tai- 


lors' Protective  &  Benevolent  Union, 
75  Cal.  308,  7  Am.  St.  Bep.  156,  17 
Fac  217. 

HaryUnd.  Weber  v.  Zitnmennan, 
22  Md.  156. 

Uasuclmaetts.  Barrown  v.  Hhsm- 
ehusetta  Medical  Society,  12  Cnsh. 
402;  Taylor  v.Edaon,  4  Gush.  522. 

w<i-mg^Ti  Ueurer  v.  Detroit  lim\- 
clans'  Benevolent  A  Protective  Ah'd, 
95  Mich.  451,  54  N,  W.  954. 

MlaoniL  Albers  v.  Merchants' 
Exch.  of  St.  Louis,  3D  Mo.  App.  583, 

Kew  Tork.  People  v.  New  York 
Board  of  Fire  Underwriters,  7  Hun 
248,  54  How,  Pr.  240;  People  v.  New 
Tork  Commereial  Aw'n,  18  Abb.  Pr. 
271. 

OUo.  State  v.  Society  for  Bopport 
of  Sick,  6  Ohio  Dec.  899. 

Pennsylyanla.  Evans  v.  Philadel- 
phia CTub,  50  Pa.  at.  107;  Com.  v. 
Philanthropic  Society,  5  Binn,  4S6'. 
Cora.  V.  St.  Patrick  Benev.  Society,  S 
Binn.  441,  4  Am.  Dec.  453, 

SoutlL  OaroUna.  Smith  v.  Smith,  3 
Deaausa.  657. 

Wlsctmain.  state  v.  Chamber  et 
Commerce  of  Milwaukee,  47  Wis.  670, 
20  Wis.  63;  Dickenson  v.  ChamlMT  of 


d  by  Google 


Ch.56] 


Stock  and  Stockholdbbb 


[§3961 


§  3961. Grounds  for  disfrancbuemrait  or  expitlsion  in  gen- 
eral, A  corporation  lias  no  poorer  to  diBfranchise  or  expel  a  member 
arbitrarily,  but  there  must  be  such  cause  therefor  as  to  bring  the 
case  within  the  settled  rules  of  law  on  the  subject.'  There  has  been 
some  conflict  in  the  decisions  as  to  what  constitutes  sufBcient  cause 
for  expulsion.  In  the  absence  of  express  statutory  or  charter  pro- 
vision on  the  subject,  the  decided  weight  of  authority  is  to  the  effect 
that  the  power  is  inherent,  and  may  be  exercised  in  three  cases,  and 
in  three  cases  only,  namely:  (1)  When  an  ofifense  is  committed 
which,  although  it  has  no  immediate  relation  to  a  member's  duty  as 
such,  is  of  so  infamous  a  nature  as  to  render  him  unfit  for  the  society 
of  honest  men,  and  which  is  indictable  at  common  law;  (2)  when 
the  offense  is  a  violation  of  his  duty  as  a  member  of  the  corporation ; 
and  (3)  when  the  offense  is  of  a  mixed  nature,  being  both  against  his 
dn^  as  a  member  of  the  corporation,  and  also  indictable  at  common 
law.^"    If  the  conduct  of  a  member  comes  within  any  of  these  cases. 


Commerce  of  Milwaukee,  29  Wis,  4S,      Italiui-Americaii    ChriBtopher   Colvm- 


9  Am.  Bep.  544. 

England.  Bex  t.  Biebardioit,  1 
Borr.  S17;  Lord  Brnee'a  Case,  2  Str. 

sia. 

See  also  maii7  other  eaees  cited  in 
notes  in  the  following  sectione. 

*FulleT  V.  Tmstees  of  Academic 
School,  6  Conn.  £32;  State  v.  Georgia 
Medical  Society,  38  Ga.  60S,  S5  Am. 
Dec.  408;  Com.  t.  8t.  Patrick  Bener. 
Soc.  2  Binn.  (Pa.)  441,  4  Am.  Dec, 
453;  Btate  v.  Chamber  of  Commerce 
of  Uilwankee,  20  Wis.  63;  and  maoj' 
other  cases  cited  in  the  notes  follow- 
iag. 

"A  member  cannot  be  deprived  of 
hia  membenihip  arbitrarilj  or  without 
proper  cause."  Pepin  v,  SoeUte  Bt, 
Jean  Baptiste,  24  B.  L  560,  60  L.  B. 
A.  626,  54  Atl.  47. 

Members  of  a  committee  appointed 
members  of  a  committee  to  conduct 
the  defense  of  suits  brought  against 
the  society  cannot  be  expelled  merely 
because  the  suits  were  decided  against 
the  jrociety,  there  being  no  showing 
that  they  did  not  perform  their  duties 
as  members  of  such  committee  with 
diligence  and  good  faith.     Badiee  v. 


bus  Society,  67  N.  J.  L.  196,  SO  Atl. 
691. 

The  governing  body  of  an  incorpo- 
rated church  will  not  be  permitted  to 
arbitrarily  ejpel  a  member,  where 
property  rights  are  involved.  Hol- 
combe  v.  Leavitt,  124  N.  Y.  Supp.  980. 
See  Stahl  v.  Boumanian  Yoang  Men's 
Ass'n,  77  N.  J.  L.  380,  71  Atl.  ill4. 

10  Allen  V.  Chicago  Undertakers ' 
Ass'n,  232  111.  458,  83  N.  E.  952;  Peo- 
ple V.  Board  of  Trade  of  Chicago,  46 
111.  112;  People  v.  Medical  .Society  of 
Erie  County,  32  N.  T.  187;  People  v. 
New  York  Commercial  Ass'n,  18 
Abb.  Pr,  (N.  T.)  271;  Macavieza  v. 
Workingmsn's  Club,  246  Pa.  136,  92 
AtL  41;  Evans  v.  Philadelphia  Club, 
50  Pa.  St.  107;  Com.  v.  St.  Patrick 
Benev.  Society,  2  Binn.  (Pa.)  441, 
4  Am.  Dec  453;  Leech  v.  Harris,  2 
Brewst.  (Pa.)  571;  Com.  v.  Quardiana 
oE  Poor  of  Philadelphia,  6  Berg.  &  B. 
(Pa.)  460;  Carlin  t.  Ancieqt  Order  of 
Hibernians,  54  Pa.  Super.  Ct.  512. 

"It  appears  to  be  well  settled," 
said  the  Supreme  Court  of  Wisconsin, 
"that  when  the  charter  of  a  corpora- 
tion i£  silent  upon  the  subject  of  ex- 
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it  is  ground  for  expukion,  although  it  may  not  be  expressly  iiio^* 
so  by  the  by-laws  or  rules  of  the  corporation,  and  althousl^  'tibw 
may  specify  some  causes  for  expulsion.^' 

§3962. B^-laws  and  r^ula^iu  of  oorporatitHi.    C<=»:r-x>o^ 

tions  are  frequently  in  express  terms  given  the  power  to  ad<:»I>*-  "^' 
laws  and  regulations  for  their  government,  or  specifically  :£'«i>k'  tno 
expulsion  of  members.  And  the  power  exists,  subject  to  limi-fc.-**-*'""*' 
even  in  the  absence  of  an  express  provision  therefor.**  Corpo^^^^*'*'^'^ 
therefore,  other  than  joint  stock  corporations,  and  other  eorpo  ^m^^''*'** 
for  pecuniary  profit,  may  always  adopt  reasonable  by-laws, 
restricted  by  their  charter  or  articles  of  association,  declaring-,  _ 
shall  constitute  membership,  and  what  shall  operate  as  a  iov^^^^^gi 
thereof,  applicable  to  existing  as  well  as  future  members,  pi:"'''^'*'^* 
the  by-laws  are  not  contrary  to  law.^' 


Sf^- 


pulsion,   or  grants  the  power  in  geu-       expel  any  of  ita  mcmbets  froKW 
eral  terms,  there  are  but  three  legal      borsbip  tor  offenses  which  af  &{f ' 
caniea  of  dlsfranehiseineiit; 


(1)  Of. 

f eases  of  an  infamous  ebaraeter  in- 
dictable at  eommoQ  law.  (2)  Offensea 
against  the  corporator '^  duty  to  the 
corporation,  as  a  member  of  it.  (3) 
Offenses  compounded  of  the  two." 
State  V.  Chamber  of  Commerce  of 
Milwaukee,  20  "Wis.  63.  Quoted  with 
approval  in  Dickenson  v.  Chamber  of 
Commerce  of  Milwaukee,  29  Wis.  45, 
S  Am.  Rep.  544. 

"On  mature  reSection  it  appears  to 
me,"  said  Chief  Justice  Tilghmau  in 
a  Pennsylvania  case,  "that  without 
an  express  power  in  the  charter,  no 
man  can  be  disfranchised,  unlees  he 
has  been  guiltj  of  Btrme  offense,  which 
either  affects  the  intereste  or  good 
government  of  the  corporation,  or  is 
indictable  hj  the  law  of  the  land." 
Com.  V.  St.  Patrick  Benev.  Soeiety, 
2  Binn.  (Pa.)  441,  4  Am.  Dec.  453. 

A  fraternal  beneflt  association  has 
an  inherent  right  to  expel  a  member 
v^ho  is  convicted  of  perjury,  Cunning- 
ham V.  Supreme  Council,  Eoyal  Ar- 
canum, 165  N.  T.  App.  Div.  52,  151 
N.  T.  Supp.  83. 

A  beneficial  association  "necessar- 
ily possesses   the   inherent  power  to 


integrity  of  the 
tion  by  becoming  insubordinate 
supreme  authority  and  resiBtiugi 
enforcement  of  the  supreme  lavv  :. 
the  exercise  of  that  power  is  not  e»- 
pressly  prohibited  by  the  statute  or 
its  charter."  Crow  v.  Capital  City 
Council,  26  Pa.  Super,  Ct.  411. 

II  People  v.  New  York  Board  of  Pire 
Underwriters,  7  Hun  (N,  Y.)  248,  and 
CBS«»  cited  in  the  preceding  note. 

"The  power  to  expel  for  these 
causes  is  manifestly  essential  to  the 
healthful  existence  of  the  corporate 
body  and  does  not  depend  upon  a  spe- 
cific grant."  People  v.  Board  of 
Trade  of  Chicago,  49  HI.  112,  quoted 
with  approval  in  Allen  v.  Chicago  ITn- 
dertakers'  Aas'n,  232  ZU.  45S,  83  N. 
E.  952, 

"  See  i  484,  aupra. 

H  Taylor  v.  Edson,  i  Cueh.  (Mass.) 
622;  Com.  v.  Union  League  of  Phila- 
delphia, 135  Pa.  at.  301,  8  L.  B,  A. 
195,  20  Am.  St.  Sep.  870,  10  Atl 
1030. 

A  corporation  may  adopt  by-laws 
providing  for  the  expulsion  erf  mem- 
bers even  though  its  charter  doee  not 
exprewly  give  it  power  to  do  so,  where 
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When  the  power  to  expel  members  is  not  expressly  conferred  npon 
a  corporation  by  its  charter,  so  that  it  has  such  power  only  as  is 
inherent  and  exists  at  common  law,  the  power  cannot  be  exercised 
except  when  the  member  has  been  legally  convicted  of  an  infamous 
offense,  or  when  he  has  committed  some  act  tending  to  the  destruc- 
tion or  injury  of  the  corporation.  And  a  by-law  which  vests  in  a 
majority  of  the  members  the  power  of  expulsion  for  minor  offenses 
is  void.^*  But  where  a  corporation,  such  as  a  social  club,  for  exam- 
ple, is  expressly  given  the  power  to  expel  members,  and  to  determine 
the  causes  which  shall  justify  expulsion,  and  the  manner  of  effecting 
the  same,  thus  expressly  Testing  in  a  majority  of  the  members  the 
power  to  determine  the  causes  for  expulsi<Hi,  a  majority  of  the  mem- 
bers may  pass  a  by-law  making  minor  offenses  ground  for  ezpulsion, 
if  they  amount  to  disorderly  conduct,  or  are  injurious  or  hostile  to 
the  interests  or  objects  of  the  association.** 

The  fact  that  the  charter  of  a  corporation  expressly  gives  it  the 
power  to  expel  members  for  certain  causes  does  not  impliedly  exclude 
the  power  to  expel  for  other  causes  which  would  be  sufficient  in  the 
absence  of  an  express  provision,  unless  there  is  something  to  show 
that  it  was  so  intended.'*  The  power  of  a  corporation  to  pass  by- 
laws prescribing  grounds  for  the  expulsion  of  members,  even  when 
such  power  is  expressly  conferred,  is  not  unlimited.  The  by-laws 
must  be  reasonable,  and  not  contrary  to  law  or  public  policy."     Of 

it  Is  given  general  power  to  make  by-  ciety,  2  Binn.  (Pa.)  441,  4  Am.  Dee, 

lawB  not  inconaistent  with  the  eon-  453.    And  see  Evans  v.  Club,  3  Luz. 

BtttDtion  and  laws  rf  the  state.    Al-  Leg.  Obs.  (Pa.)  205. 

len    V.    Chicago    Undertakers'    Asa'n,  I'Oallfomla,     Otto   v.  Journeymen 

232  HI.  458,  83  N.  E.  952.  Tailorg'  Protective  &  BeaeVoleut  TJn- 

A  nonstock   corperatioa  may  expel  ion,  75  Cal.  308,  7  Am.  St.  Rep.  156, 

members  for  violation  of  its  by-laws,  17  Pac.  217. 

when  authorized  to  punish  infractions  Oeorgla.     State  v.  Georgia  Itledical 

of  its  by-laws.    Jackson  v.  Sonith  Oma-  Society,  38  Oa.  60S,  95  Am.  Dec.  408. 

fan  Live  Stock  Exchange,  49  Neb.  687,  Miciugaa.      Allnutt    v.    Subsidiary 

68  N.  W.  1051,  High  Conrt,  62  Mich.  110, 28  N.  W.  802, 

See    also    i  511,    snpra,    and    caaes  New    Tork.      Brown    v.    Supreme 

there  cited.  Conrt  I.  O.  P.,  176  N.  T.  132,  68  N. 

14  Com.  V.  Union  League  of  Phila-  B,  145;  People  v.  New  York  Benev. 

delphia,  135  Pa.  St.  301,  8  L.  S.  A.  Soc.  of  Operative  Masons,  3  Hun  361; 

195,    20    Am.    St.    Bep.    870,    IB   Atl.  Stein  v.  Marks,  44  Misc.  140,  89  N.  Y. 

1030;  Evana  v.  Philadelphia  Club,  50  Supp.  921;   People  v.  Medical  Society 

Pa.  St.  107.     And  see  i  3960,  supra.  of  Erie  County,  24  Barb.  570. 

«  Com.  V.  Union  League  of  Phila-  Fomugrlvanla.     Com.  v.  St.  Patrick 

delphia,  135  Pa.  St.  301,  8  L.  B.  A.  leS,  Benev.  Society,  2  Binn.  441,  4  Am. 

20  Am.  St.  Bep.  870,  19  Atl.  1030.  Dec.  453. 

MCom.  v.  St.  Patrick  Benev,  So-  By-laws  providing  for  expulsion  of 
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conrse  by-laws  providing  for  the  expulsion  of  members  of  a  oorpont- 
tioa  are  void  if  they  conflict  with  the  charter  of  the  corporation,  or 
the  general  law  under  which  it  was  formed.*'  And  the  supreme  body 
of  a  fraternal  benefit  association  has  no  jurisdiction  to  try  and  expel 
a  member  for  disobedience  of  one  of  its  orders  which  it  had  no  au- 
thority to  make.^'  A  charter  or  statutory  provision  giving  a  corpora- 
tion authority  to  make  rules,  by-laws  and  ordinances,  and  do  every- 
thing needful  for  the  good  government  and  support  of  its  afiFairs, 
gives  the  corporation  no  power  to  provide  for  the  expulsion  of  mem- 
bers for  causes  which  are  insufficient  under  the  settled  principles  of 
law  on  the  subject."  A  grant  in  general  terms  in  the  charter,  of  the 
power  to  suspend  or  expel  members,  gives  no  power  to  expel  a  mem- 
ber for  causes  not  affecting  the  government  of  the  corporation  or 
the  accomplishment  of  its  objects,  and  not  amounting  to  an  indictable 
oflfense.** 

By-laws  providing  for  expulsion  are  penal  in  character,  and  will 
be  strictly  conatmed,"  Nothing  can  be  taken  by  Intendment  or 
implication  to  effectuate  an  expulsion  thereunder,"  but  the  cause  of 
expulsion  must  fall  strictly  within  the  terms  of  the  law.** 

A  person  cannot  be  expelled  for  deviation  from  the  by-laws  or 
rules  of  the  corporation  prior  to  becoming  a  member.*' 

members  most  be  conaiatent  with  the  MSemken  v.  State  Conncil  of  Jan- 

cLarter,  and  must  atate  the  cauaea  of  ior  Order  of  United  Americau  Mechan- 

ezpulaion  with  such  a  Tsasonable  do-  ie#  of  State  of  New  York,  176  N.  T. 

gree  of  eertaint;  that  a  member  may  App.  Div.  567,   163  N..  Y.  Sapp.   193. 

know   the   transgreraioiu   whicb   will  M  Com.  t.  St.  Patrick  Benev.  So- 

Bubjeet  him  to  the  penalty.    People  v,  ciety,  2  Binn.  (Pa.  )  441,  4  Am.  Sec. 

New  York  Produce  Eichange,  149  N.  453. 

Y.  401,  44  N.  E.  S4.  n  State  t.  Chamber  of  Commerce  of 

And  see  generally  |!  490,  49S,  supra.  Milwaukee,  20  Wis.  63. 

ilAIIen    V.    Chicago    Undertakers'  MAlbera    v.    Merchanta'   Exeh.   of 

Aaa'n,    232    Ul.    458,   83    N.    E.    952;  St.  Louis,  140  Mo.  App.  446,  120  B.  W. 

Grand    Lodge    (Colored)    Enighta    of  139. 

Pythlaa  v.  Jonea,  100  Uiaa.  467,  56  >»  Albera  v.  MerchanU' Exeh.  of  St. 

80.45S;  NewTork  ProteetiveAsB'n  V.  Louia,  140  Mo.  App.  446,  120  8.  W. 

MeOrath,  23  N.  Y.  209.  139. 

And  see  generally  {  489,  anpra.  M  Albera  v.  Merehantfl'  Ezch.  of  St. 

Under  a  statute  providing  that  cor-  Looia,  140  Mo.  App.  446,  120  S.  W. 

porationa    might    preacrlbe    suitable  139;  Beed  v.  National  Order  of  Daugh- 

pmaltiea  for  the  violation  of  their  by-  tera   of  Isabella,  95  N.  T.  Misc.  695, 

laws,  not  exceeding  in  any  ease  twen-  180    N.    Y.    Supp.   B07,    att'd    177   N. 

ty  dollars  for  any  one  offense,  it  was  Y.   App.   Div.   949,   164   N.    T.   Supp, 

held  that  a  member  could  nirt  be  ex'  1110. 

petled   for   mere   infraction   of   a   by-  ■•  People  v.  Medical  Society  of  Erie 

law.      People   v.   Fire   Department   Of  County,  32  N.  T,  187. 
Detroit,  31  Mieh.  458. 


d  by  Google 


Ch.56] 


Stock  and  Stockholdbes 


[§3963 


§3963.  —  '^Particular  gTOunds.  Many  cases  have  come  before 
the  courtd  for  detennination  of  the  sufficiency  of  particular  acts  to 
justify  expulsion,  and  it  may  be  well  to  refer  to  them  specifically. 
It  has  been  held  in  some  jurisdictions  that  a  member  of  a  corpora- 
tion may  be  expelled  because  of  original  disqualification  for  mem- 
bership,** especially  where  be  makes  false  representations  as  to  his 
eligibility."    But  there  is  authority  to  the  contrary." 

It  has  been  held  that  an  incorporated  chamber  of  commerce,  board 
of  trade,  or  the  like,  may  disfranchise,  expel,  or  suspend  a  member, 
in  pursuance  of  a  by-law,  for  refusal  or  failure  to  promptly  perform 
a  contract,**  even  though  the  contract  may  be  unenforceable  because 


MBeestey  v.  Chicago  Jcmmeymeii 
Flnitiben'  Proteetive  A  Benevolent 
Abs'ii,  44  111.  App.  278;  Kulberg  v. 
National  Council  of  Enigbti  ft  Ladies 
o(  Security,  134  Minn.  437,  145  N.  W. 
ISO;  Beg.  v.  Baddlera'  Co.,  10  H.  L. 
Caa,  404.  And  eee  Diligent  Fire  Co, 
V.  Com.,  75  Pa,  St.  291. 

One  who  acquires  membership 
through  fraud  is  not  entitled  to  the 
Bid  of  a  court  of  equity  ta  restore 
him  to  memberBhip  after  he  has  been 
expelled.  Bonfitto  v.  San  Donato 
Mut.  Ben.  Asa 'a,  62  Pa.  Super.  Ct. 
248. 

>T  Where  be  makes  false  representa- 
tiona  as  to  his  age,  when  he  was  over 
the  age  limit  when  he  joined.  Na- 
tional Council  Knights  &  Ladies  of 
Security  v.  Turovh,  135  Minn.  455,  161 
N.  W.  225;  Bigler  t.  National  Conin- 
ril  Knights  £  Ladies  of  Security,  12S 
Minn.  51,  150  N.  W.  178 ;  Kulberg  v. 
National  Council  Knights  &  Ladies  of 
Security,  124  Minn.  437,  145  N.  W. 
1020^  Marcus  v.  National  Council 
Knights  ft  Ladies  of  Security,  123 
Minn.  145,  143  N.  W.  265. 

See  also  i  3956,  supra. 

t*lD  Faweett  v.  Charles,  13  Wend. 
(N.  T.)  473,  it  yne  held  that  a  defect 
ill  a  member's  original  qnalillcationB 
for  membership,  and  the  fact  that  he 
procured  his  admission  by  false  rep- 
resentations, could  only  be  inquired 
into   by  qtio  warranto,   and  were   no 


ground  for  hlfl  expulsion  by  resolu- 
tion of  the  corporation. 

See  also  Piriea  v.  First  Buasian  Sla- 
vonie  Qreek  Catholic  Benev.  Society, 
83  N.  J.  Eq,  29,  89  Atl.  1036. 

■•People  T.  Board  of  Trade  of  Chi- 
cago, 45  111.  112;  Albera  v.  Merchants' 
Exchange  of  St.  Louis,  140  Mo.  App. 
446,  120  a.  W.  139;  Haebler  v.  New 
York  Produce  Exchange,  149  N.  T. 
414,  44  N.  E.  87,  rev'g  judgment  15 
Misc.  42,  36  N.  Y.  Supp,  427;  People 
V.  New  York  Produce  Exchange,  149 
N.  Y.  401,  44  N.  E.  84;  Dickenson 
V.  Chamber  of  Commerce  of  Milwau- ' 
kee,  29  Wis.  45,  S  Am.  Bep.  544.  See 
also  Lewis  -f.  Wilson,  121  N.  Y.  284, 
34  N.  E.474. 

A  produce  exchange,  incorporated 
for  the  purpose,  among  others,  of  in- 
culcating "just  and  equitable  princi- 
ples of  trade,' '  and  empowered  to 
"make  all  proper  and  lawful  by- 
laws," and  to  expel  members  In  such 
manner  as  may  be  provided  by  its 
by-laws,  may  make  a  by-law  provid- 
ing for  expulsion  of  any  member  for 
"fraudulent  breach  of  contract,  or  of 
any  pro  (feedings  inconsistent  with  ju^t 
and  equitable  principles  of  trade." 
People  V.  New  York  Produce  Ex- 
change, 149  N.  Y.  401,  44  N.  E.  84. 

Under  a  by-law  of  a  produce  ex- 
change providing  (or  expulsion  of 
members  for  "willful  violation  of  the 
charter  or  by-laws,  or  for  fraudulent 
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it  is  not  in  writing,  aa  required  by  the  statute  of  frauds ;  **  for 
violating  a  by-law  prohibiting  members  from  gathering  in  any  public 
place  in  the  vicinity  of  the  exchange  room,  and  forming  a  market, 
for  the  purpose  of  making  any  trade  or  contract  for  the  future  deliv- 
ery of  grain  or  provisions,  before  the  time  fixed  for  opening  the 
exchange  room  for  general  trading,  or  after  the  time  fixed  for  closing 
the  same ;  '^  for  allowing  rebates  to  customers  contrary  to  the  rules 
and  regulations  of  the  associatioa ; "  for  making  or  reporting  any 
false  or  fictitious  purchases  or  sales,  or  acting  in  any  way  in  bad  faith, 
dishonestly,  or  dishonorably ; "  or  tor  obtaining  goods  under  false  pre- 
tenses;" or  for  misappropriating  money  belonging  to  customers;" 
or  for  dealing  in  futures;'*  or  for  dealing  in  or  having  any  business 
connection  with  bucket  shops.'^  Rules  of  this  character,  which  are 
general  in  their  terms,  are  commonly  held  to  cover  the  conduct  of 


breach  of  contract,  or  for  any  pro- 
ceedings ineoDsiateut  with  just  and 
equitable  principles  of  trade,  or  tar 
Other  misconduct,"  a  mere  breach  or 
nonperformance  of  a  contract,  unac- 
companied  by  any  moral  deliDqaency, 
la  no  cause  for  expulsion;  but  the  by- 
law extends  to  conduct  in  respect  to  a 
Cimtract,  either  in  its  inception  or 
execution,  or  the  failure  to  perform 
it,  which  is  inconsistent  with  just  and 
■  fair  dealing,  although  it  may  fall  short 
of  actionable  fraud,  and  although  it  is 
not  of  that  specific  and  definite  char- 
acter of  which  the  law,  in  an  action 
between  the  parties,  will  take  notice- 
People  V.  New  York  Produce  Ex- 
change, 149  N.  Y.  401,  44  N.  B.  84. 

The  fact  that  the  contntet  is  en- 
forceable at  law  does  not  make  it  any 
the  less  a  cause  for  expalsion  under 
aueh  a  by-law.  People  v.  New  York 
Produce  Exchange,  149  N.  Y.  401,  44 
N.  E.  84. 


S>  Jackson    v.    South    Omaha   Live 

Stock  Exchange,  49  Neb.  6ST,  68  N. 
W.  1051. 

M  Pitcher  v.  Board  of  Trade  of 
Chicago,  121  TIL  412,  13  N.  E.  187. 
See  also  Wood  v.  Chamber  of  Com- 
merce of  Milwaukee,  119  Wis.  367, 
90  N.  W.  835. 

8*  People  V.  New  York  Commercial 
Aas'a,  18  Abb.  Pr.  (N.  Y.)  271.  It 
was  so  held  in  this  case,  although  the 
offense  was  not  committed  within  the 
local  jurisdiction  of  the  corporation, 
nor  against  a  member  thereof,  the 
corporation  having  been  formed  inter 
alia,  "to  inculcate  just  and  equitable 
principles  in  trade,"  and  the  offense 
being  in  direct  contravention  of  such 
object. 

«  People  V.  East  Buflalff  Live  Stock 
Ass'n,  88  N.  Y.  App.  Div.  619,  84  N. 
Y.  Snpp.  795,  att'd  179  H.  Y,  598,  72 
N.  E.  1148. 

M  "Dealing  In   differences  i 


As  to  the  power  of  the  New  York      duetuations  in  the  market  price  of  a 


Stock  Exchange  to  expel  members, 
see  Belton  t.  Hatch,  109  N.  Y.  593, 
4  Am.  Bt.  Hep.  495,  17  N.  E.  225. 

U  Dickenson  v.  Chamber  of  Com- 
merce of  Milwaukee,  29  Wis.  45,  9 
Am.  Sep.  544. 

»I  State  v.  Milwaukee  Chamber  of 
Commerce,  47  Wig.  670,  3  N.  W.  760. 


commodity  without  a  bona  fide  pur- 
chase or  sale  for  an  actual  delivery." 
See  Wood  v.  Cjiamber  of  Commerce  of 
Milwaukee,  119  Wis.  367,  96  N.  W. 
835. 

STBostedo  V.  Board  of  Trade,  130 
111.  App.  560,  judgment  aff'd  227  DL 
90,  81  N.  E-  42. 
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members  of  the  corporation  with  Donmembers,  especially  where  the 
declared  object  of  the  corporation  is  to  promote  just  and  equitable 
principles  in  trade."  By-lawa  permitting  such  corporations  to  expel 
members  who  refuse  to  snbmit  business  disputes  with  other  members 
to  arbitration  have  been  held  to  be  valid,"  But,  on  the  other  hand, 
it  has  been  held  that  a  member  cannot  be  expelled  for  refusal  or 
failure  to  submit  a  matter  in  dispute  to  arbitration  after  having 
commenced  suit  upon  it ;  **  or  for  refusal  to  pay  an  award  rendered 
in  an  arbitration,  where  the  member  protested  against  the  arbitra* 
tion  on  the  groimd  that  the  association  had  no  jurisdiction."    It  has 

ment   15   N.    T.   Misc.   42,   36   N.   T. 
8upp.  427. 

Whore  bylaws  give  the  board  of 
directors  power  to  discipline  a  mem- 
ber only  when  he  refuses  to  arbitrate 
as  he  has  agreed  to  do  in  cooHidsratioii 
of  the  rights  and  privileges  of  mem- 
bership, and  do  not  attempt  to  de- 
prive him  of  an  opportunity  to  liti- 
gate his  differences  in  the  ordinary 
way,  they  are  not  unreasonable,  co- 
ercive, violative  of  constitntional 
rights,  or  contrary  to  public  policy. 
Evans  V.  Chamber  of  Commerce  of 
Uinneapolis,  86  Minu.  44S,  SI  N.  W. 


UBostedo  V.  Board  of  Trade  of  Chi- 
cago, 130  III.  App.  560,  judgment  aff'd 
227  111.  00,  81  N.  B.  42j  Haebler  t. 
New  York  Produce  Exchange,  14S  N. 
Y.  Hi,  44  N.  E.  87,  rev'g  15  N.  Y. 
Miae.  42,  36  N.  Y.  8upp.  427;  Wood  v. 
Chamber  of  Commerce  of  Milwaukee, 
119  Wis.  367,  96  N.  W.  835. 

U  Evans  T.  Chamber  of  Commerce 
of  Minneapolis,  86  Minn.  448,  91  N. 
W.  8 ;  Haebler  v.  New  York  Produce 
Exchange,  149  N.  Y.  414,  44  N.  E.  ST, 
rev'g  15  N.  Y.  Misc.  42,  36  N.  Y. 
Snpp.  427.  Bee  also  Parmer  v.  Board 
of  Trade  of  Kansas  City,  78  Mo.  App. 
557.  , 

This  was  held  to  be  true  where  the 
statute  under  which  the  corporation 
nas  formed  authorized  it  to  appoint 
a  board  of  arbitrati<m,  and  its  articles 
of  incorporation  stated  that  one  of  its 
purposes  was  "to  facilitate  the  speedy 
adjustment  of  business  disputes." 
Evans  v.  Chamber  of  Commerce  of 
Minneapolis,    Sfl  Minu.    448,    91    N. 


A  by-law  providing  for  a  trial  be- 
fore a  board  of  managers  is  not  un- 
reasonable, coercive  or  contrary  to 
public  policy  because  it  gives  the 
board  l»ower  to  discipline  a  member 
only  when  he  refuses  to  arbitrate  or 
conciliate  his  difference s  with  another 
member,  where  he  is  not  required  to 
submit  them  to  arbitration,  but  may 
do  eo  or  not,  as  he  chooses.  Haebler 
V.  New  York  Produce  Exchange,  149 
N.   Y.  414,  44  N.  E.  87,  rev'g  judg- 

6747 


8. 

"The  error  which  prevails  in  a  few 
cases,  in  which  an  opposite  doctrine 
has  been  announced,  lies  in  the  fact 
that  the  broad  distincticra  was  not  ob- 
served which  exists  between  an  at- 
tempt to  enforce  in  the  courts  an  ab- 
solute agreement  to  waive,  disregard, 
and  Ignore  the  ordinary  methods  of 
settling  disputes,  and  an  effort  to 
compel  compliance  with  an  agreement 
made  between  individuals,  as  a  con- 
dition of  becoming  and  remaining 
members  of  a  voluntary  association 
for  business  purposes,  that  they  will 
settle  their  business  differences  in  a 
prescribed  way."  Evans  v.  Cham- 
ber of  Commerce  of  Minneapolis,  66 
Minn.  448,  91  N.  W.  8. 

40  State  V.  Chamber  of  Commerce  of 
Milwaukee,  20  Wis.  63. 

41  Savannah  Cotton  Exchange  v. 
State,  54  Oa.  668. 
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been  held  that  a  member  of  sneh  a  corporation  cannot  be  expelled 
for  selling  a  seat  to  which  the  managers  have  declared  the  member's 
title  invalid. *• 

It  has  been  held  that  a  phyMciaa  who  is  a  member  of  a  medical 
society  may  be  expelled  for  selling  out  his  practice,  and  then  resum- 
ing practice  in  the  same  locality  to  the  purchaser's  injury;**  or  for 
holding  himself  out  as  prepared  and  willing  to  practice  either  as  an 
allopath  or  homeopath,  as  might  be  desired  by  the  patient,  etc.;** 
or  for  gross  immorality  in  a  professional  transaction ;  **  or  for  forg- 
ing hospital  records  for  the  purpose  of  concealing  acts  of  charlatanry 
on  his  part;*  but  not  for  receiving  for  his  services  a  less  fee  than 
that  prescribed  by  the  by-laws  of  the  society ;  *'  or  for  advertising  a 
particular  remedy;**  or  because  his  political  views  and  acts  as  a 
politician  are  distasteful  to  the  other  members ;  **  or  for  becoming 
surety  on  the  official  bond  of  a  negro  elected  to  office,  "in  opposition 
to  the  wishes  of  the  entire  respectable  community,"  and  becoming 
surety  on  the  bonds  of  negroes  chained  with  inciting  a  riot,  etc." 

It  has  been  held  that  a  member  of  a  trades  onion  may  be  expelled 
for  working,  in  violation  of  the  by-laws  of  the  union,  for  a  person 
who  does  not  pay  wages  weekly,  or  who  employs  nonunion  men ;  '^ 
or  for  working  upon  nonunion  material,  or  otherwise  violating  the 
rules  and  agreements  of  the  union ;  •■  but  not  for  refusal  to  join  in  a 
labor  strike.** 

tt  People  V.  New  York  Cotton  Ex-  Y.)  20.    Bat  gee  Otto  v.  Jonrueyinen 

change,  8  Hun  (N.  Y.)  216.  Tailors'     Protective     &     Benevolent 

*8  Barrows  v.  Maasaebnsetts  Medi-  Union,  75  Cal.  90S,  7  Am.  8t.  Rep. 

cal  Society,  12  Cuab.  (Maw.)  40E.  156,  17  Pac.  217,  and  People  v.  New 

"Es  parte  Paine,  1  Hill  (N.  T.)  York  Benev.  Soe.  of  Operative  Ma- 

G65.  sous,  3  Hun  (N.  Y.)  361. 

U  Barrows   v.   Massachusetts  Itedi-  U  See    Bossert    v.    United    Brother- 

cal  Societj,  12  Gush.  (Maas.)  402.  hood  of  Carpentera  ft  JoinerB  of  Amer- 

« Ewald  V.  Medical  Society  of  New  ica,   77   N.   Y.   Misc.   582,   137   N.   Y, 

York,  144  N.  Y.  App.  Div,  82,  128  N.  Supp.  321. 

Y.   Supp,  886,   rev'g  judgment   70   N.  MIn   People   v.   New  York   Benev. 

V.  Misc.  615,  130  N.  Y.  Supp.  1024.  Soc.  of  Operative  Masons,  3  Hun  (N. 

47  People  V.  Medical  Society  of  Erie  T.)    3SI,   it  was  held  that  a  member 

Co.,  24  Barb.  (N.  Y.)  570.  of  a  beneficial  association  could  not 

*•  People  T.  Medical  Society  of  Brie  he  eipelled  under  a  by-law  for  .work- 
Co.,  32  N.  Y.  1S7.  iiig  at  a  trade,  aad  refusing  to  join  a 

40  State  V.  Georgia  Medical  Society,  strike,  as  such  a  by-law  wai  contrary 

.S8  Ga.  QOS,  95  Am.  Dec.  408.  to   public    policy.      Bee    also    Otto   V. 

SO  State  V.  Georgia  Medical  Society,  Journeymen     Tailow'     Protective     A 

38  Ga.  608,  95  Am.  Dec.  408.  Benevolent  Union,  75  Cal.  308,  7  Am. 

tlBurns  v.  Bricklayers'  Union  No.  St.   Eep.   156,   17   Pac.   217,     But   ace 

1  of  Brooklyn,  27  Abb.  N.  Caa.  (N.  Bums  v.  Bricklayers'  Uniom  No.  1  of 
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It  has  been  held  that  a  member  of  a  boud  of  fire  uaderwriters, 
organized  to  maintain  unifonnity  in  insurance  rates  among  its  mem- 
bers, may  be  expelled  for  cbar$:ing  lower  rates  than  those  fixed  by 
the  association." 

A  member  of  a  mataal  benefit  association  or  other  corporation  may 
be  expelled  for  failure  to  pay  legal  dues,  assessments  or  fines,  as 
required  by  his  contract  of  membership,  if  there  is  an  express  pro- 
vision therefor,"  but  not  for  failure  of  the  officers  receiving  pay- 
Brooklyn,  27  Abb.  N.  Cas.  (N.  T.)  20. 

H  People  T.  New  Tork  Board  of 
Piro  Dnderwriters,  7  Hun  (N.  Y.)  248, 
air  'g  64  How.  Pr.  240. 

UVtaltod  BUtML  Scheu  v.  arand 
Lodge,  Ohio  Division,  Independent 
l''OTesteTS,  17  Fed.  214. 

Alabama.  Uedtcal  ft  Surgical  Boc. 
of  Montgomeiy  Co.  v.  Weatherly,  7B 
Ala.  248. 

Dirtrlct  of  Oohimbla.  Drain  t.  Bea- 
ton, 13  App.  Cas.  245. 

Georgia.  Sapreme  Conelave  Knights 
of  Damon  t.  Warwick,  110  Ga.  388,  35 
6.  E.  845;  Eiusey  v.  Gallagher,  01  Oa. 
80. 


nUnolB.  Champion  v.  Hanafaan,  138 
111.  App.  387. 

Indian*.  Supreme  Lodge  Knights 
of  Honor  v.  Hahn,  43  Ind.  App.  79, 
84  N.  E.  837. 

Imra.  Flnnerty  t.  Supreme  Coun- 
cil Cathdie  Knights  of  America,  115 
Iowa  3fl8,  88  N.  W.  834. 

Esntnck7.  Roberta  v.  Brotherhood 
of  Iiocomotive  Firemen  ti  Bnginemen, 
156  Ey.  189,  160  B.  W.  024. 

Dmlalana.  State  t.  Stevedorea  ft 
Longshoremen's  Benev.  Aaa'n,  43  La. 
Ann.  1098,  10  So.  169. 

Order  of  Qotden  BUr,  203  Hasa.  587, 
25  L.  B.  A.  (N.  8.)  370,  89  N.  E.  1042; 
Horgaa  v.  Metropolitan  Mut.  Aid 
Aaa'n,  202  M«8b,  624,  88  N.  E.  890; 
Karcher  v.  Supreme  Lodge,  Knights  of 
Honor,  137  Masi.  371. 

MtjiiiiyM  Edgerly  v.  Ladies  of 
Hodern  Maceabe«i,  18S  Mieh.  148,  151 
N.  W.  692. 


Dougherty  v.  Supreme 
Court  of  Independent  Order  of  For- 
esters, 125  Minn.  142,  146  N.  W.  813. 

MlBBonn.  Knode  v.  Modem  Wood- 
Dien  of  America,  171  Mo.  App.  377, 
157  8.  W.  818;  Meisenbach  v.  Snpreme 
Tent,  Knights  of  Maccabees  of  World, 
140  Mo.  App.  78,  119  S.  W.  514;  Bur- 
chard  V.  Western  Commercial  Travel- 
ers Ass'n,  139  Mo.  App.  606,  123  8. 
W.  973. 

Kebnaka.  King  v.  Physicians' 
Casualty  Ass'a,  97  Neb.  637,  150  N. 
W,  1010;  Henton  v.  Sovereign  Camp 
Woodmen  of  World,  87  Neb.  652,  138 
Am.  St.  Rep.  500,  127  N.  W.  869. 

Now  JsTMy.  Sibley  v.  Board  of 
Management  vf  Carteret  Cbib  of 
Elizabeth,  40  N.  J.  L.  295. 

Nnr  York.  Whiteside  v.  Noyac 
Cottage  Ass'n,  142  N.  Y.  585,  37  N. 
£.  624;  Wheeler  v.  Connei^ticut  Mut. 
Life  Ins.  Co.,  82  N.  Y.  543,  37  Am. 
Bep.  694;  Bless  v.  Supreme  Conclave 
Improved  Order  of  Heptasopbs,  ITi 
App.  Div.  845,  164  N.  Y.  Snpp.  878; 
People  V.  Philip  Bernstein  Sick  & 
Benefit  Society,  161  App.  Div.  823, 
146  N.  Y.  Supp.  886 ;  Tanfer  v.  Broth- 
erhood of  Painters,  Decorators  A  Pa- 
perhangers  of  America,  137  App.  Div. 
838,  122  N.  Y.  Bupp.  527. 

Feona^ramla.  Yonng  v.  Qrand 
Lodge  of  Sons  of  Progress,  173  Pa.  St. 
302,  33  AtL  1038. 

Tlxglala.  Knights  of  Columbus  v. 
Burroughs'  BeneBciary,  107  Va.  671, 
17  L.  B.  A.  (N.  S.)  246,  60  S.  E.  40. 

To  justify  suspension  the  assessment 
must  be  made  by  a  legally  constituted 
6749 
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ment  to  remit  the  money  to  the  proper  authorities."  A  member  of 
a  mutual  beoeBt  aBsociation  may  also  be  expelled  if  be  fraudulently 
alters  his  certificate  or  a  physiciau'a  bill,  etc.,  so  as  to  increase  the 
benefits  secured  thereby  j "  or  if  he  fraudulently  pretends  to  be  sick 
or  disabled  in  order  to  obtain  benefits,  or  draws  relief  after  reeov- 

body  under  the  charter  and  by-la«j  of      Meurer  v.  Detroit  UasicianB*  Benevo- 


the  esaociation  and  in  strict  conform- 
ity therewith.  Burchard  v.  Western 
Commercial  Travelers  Aas'n,  139  Mo. 
App.  606,  123  a.  W.  973;  King  v. 
PhyBiciana'  Casualty  Ass'n,  97  Neb. 
637,  150  N.  W.  1010. 

A  taember  cannot  lawfully  be  ex- 
pelled for  failure  to  pay  dues  at  aa 
increased  rate,  where  the  by-law  pro- 
viding for  the  increase  is  unreason- 
able and  void.  Hibernia  Fire  Engine 
Co.  V.  Com.,  93  Pa.  St.  264. 

An  offer  by  a  third  person  to  pay 
the  assessment  of  a  delinquent  mem- 
ber will  not  bind  the  society,  where 
it  is  made  after  the  time  fixed  for 
payment  and  to  one  having  no  au- 
thority to  bind  it.  Supreme  Conclave 
Knights  of  Damon  v.  Warwick,  110 
Oa.  388,  35  8.  E.  645. 

Where  a  member  is  under  no  legal 
obligation  to  pay  for  pienie  tlcketa 
and  the  corporation  has  no  authority 
to  asBesB  him  for  them,  he  cannot 
legally  be  expelled  for  failure  to  pay 
for  tbem.  People  v.  Philip  Bernstein 
Siek  &  Benefit  Society,  161  N.  T. 
App,  Div.  823,  146  N.  Y.  8upp.  888. 

A  mutual  benefit  society  has  an  in- 
herent right  to  expel  members  for 
nonpayment  of  dues  and  asBessmentB. 
Knights  of  Columbus  v.  Burroughs' 
Beneficiary,  107  Va.  671,  17  L.  B.  A. 
(N.  8.)  246,  60  S.  E.  10. 

There  must  be  an  express  provision 
therefor  to  authorize  expulsion  for 
nonpayment  of  a  fine,  Erd  v.  Ba- 
varian National  Aid  &  Belief  Ass'n 
City  of  Detrcot,  67  Micb.  S33,  34  N. 
W.  B55. 

There  can  be  no  expulsion  for  non- 
payment of  a  fine  whicb  is  different 
from  that  authorised  by  the  by-laws. 


lent  &  Protective  Aab'd,  95  Mich.  451, 
54  N.  W.  954. 

A  by-law  authorising  directors  of  a 
corporation  to  fine  or  suspend  a  mem- 
ber for  disorderly  conduct  does  not 
authorize  suspension  of  a  member  for 
the  nonpayment  of  a  fine  imposed  for 
violating  a  rule  of  the  corporation, 
where  he  in  good  faith  contests  the  va- 
lidity of  the  fine.  Albers  v.  Mer- 
chants' Ezch.  of  BL  Louis,  39  Mo. 
App.  583. 

Failure  to  pay  dues  pending  an  il- 
legal suspension  is  no  ground  for  ex- 
pulsion. People  V.  New  York  Benev. 
Soc.  of  Operative  Masons,  3  Hun  (N. 
Y.)  361. 

In  the  ease  of  fraternal  benefit  as- 
sociations the  question  generally  is  aa 
to  the  effect  of  the  nonpayment  of 
dues  or  aMessments  on  the  liability 
of  the  association  on  the  member's 
certificate  or  policy  of  insurance.  This 
question  is  not  within  the  scope  of 
this  work.  Keferenee  should  there- 
fore be  had  to  standard  works  on  fra- 
ternal  benefit  associations  and  insur- 

H  A  by-law  of  a  mutual  benefit  as- 
sociation which  provides  that,  al- 
though members  pay  their  dues  as 
such  by-laws  provide,  they  shall  lose 
membership  and  insurance  rights  if 
the  dnw  received  by  the  ofBcers  are 
not  remitted  by  them,  is  unressonablCi 
and  cannot  result  in  the  loss  of  mem- 
bership of  one  otherwise  entitled  to 
remain  in  full  standing.  Brown  v. 
Supreme  Court  I.  O.  F.,  176  N.  Y. 
132,  68  N.  £.  145. 

El  Com.  V.  Pbilanthrople  Society, 
5  Binn.  (Pa.)  48S. 
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ery;"  or  otherwise  draws  or  attempts  to  draw  benefits  by  means  of 
false  repiesentations ;  ^  and  it  has  been  assumed  that  a  member  of 
sDCh  an  association  may  be  expelled  for  enlisting  as  a  soldier  in  active 
service,  contrary  to  the  provisions  of  a  by-Jaw."  A  fraternal  asso- 
ciation may  provide  in  its  constitution  that  members  shall  be  ex- 
pelled for  nnbecoming  conduct,  or  conduct  tending  to  injure  the 
society.'*  But  such  a  provision  will  not  authorize  the  expulsion  of 
&  member  of  a  brotherhood  of  locomotive  engineers  simply  because 
he  has  given  testimony  against  a  railroad.''  A  by-law  authoriziDg 
the  expulsion  of  a  member  who  shall  be  guilty  of  any  immoral  prac- 
tice or  improper  conduct,  violative  of  his  duties  and  unbecoming  his 
profession  as  a  member  of  the  order,  justifies  the  expulsion  of  a  mem- 
ber who  has  been  convicted  of  perjury."  Such  an  association  has 
inherent  power  to  expel  members  for  participating  in  an  illegal 
meeting  at  which  the  password  is  divulged."  And  especially  has  it 
such  power  where  the  constitution  and  by-laws  authorize  expulsion 
for  any  ofiTense  which  tends  to  bring  discredit  upon  or  injure  the 
order,  or  for  exposing  the  password."  A  trustee  may  be  expelled 
for  fraudulently  charging  the  corporation  with  money  which  he  has 


In  this  ease  it  was  said  that  it  prob- 
Ablj  would  cot  be  an  unreasonable 
construction  of  such  a  by-law  to  hold  , 
that  it  aatlicnized  the  expulsion  of  a 
Jnembcr  of  a  brotherhood  of  locoino- 
tive  engineers  for  writing  a  letter  ad- 
vising the  widow  of  an  engineer  who 
'had  been  killed  in  a  railroad  accident 
to  sue  the  company,  provided  the 
members  acted  in  good  faith  and  in 
the  exercise  of  their  honwt  judgment 
in  expelling  him. 

S>  Ab  so  construed,  the  provisiDn 
would  be  nnreasonable,  unlawful  and 
void.  Thompson  v.  Grand  Interna- 
tional  Brotherhood  of  Iiocomotive 
Engineers,  41  Tex.  Civ,  App.  17fi,  91 
9.  W.  834. 

fS  Cunningham  v.  Supreme  Council, 
Hoyal  Arcanum,  165  N.  T.  App.  Div, 
53,  151  N.  Y.  Bupp.  83. 

MCarlin  V.  Ancient  Order  of  Hi- 
bernians, 54  Pa.  Super.  Ct.  S12. 

WCarlin  v.  Ancient  Order  of  Hi- 
bernians, 94  Pa.  Super.  Ct.  612. 


M8<reiety  for  Viaitation  of  Sick  ft 
Burial  of  Dead  v.  Com.,  52  Pa.  St. 
125,  91  Am.  Dec.  139. 

M  Pepin  v.  Societe  St.  Jean  Bap- 
tists, 24  R.  I.  550,  60  L.  B,  A.  626,  S4 
All.  47. 

A  member  cannot  lawfully  be 
expelled  for  obtaining  money  from 
the  aaaociation  for  sick  benefits  to 
which  he  was  not  entitled  by  obtain- 
ing a  judgment  against  it  for  the 
same,  since  while  such  judgment  re- 
mains in  force  it  is  conclusive  upon 
the  association  that  be  ia  entitled  to 
the  benefit.  Spier  v.  Douglas  Mut. 
Benefit  ft  Aid  Society,  144  111.  App. 
195. 

M  Franklin  Beneficial  Ass'n  v.  Com., 
10  Pa.  St.  357. 

But  is  not  such  a  by-law  contrary 
to  public  policy!  See  In  re  Charter 
of  Bev.  David  Uulholland  Bene  v.  Soc. 
of  Manayunk,  10  Phila.  (Pa.)  IB. 

SI  Thompeon  v.  Grand  International 
Brotherhood  of  Locomotive  Engineers, 
41  Tex.  Civ.  App.  176,  91  S.  W.  834. 
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not  paid.**  A  member  cannot  lawfully  be  expelled  for  the  acts  of  a 
Bubordinate  lodge  for  which  he  personally  is  not  responsible.*' 

By-laws  of  an  undertakers'  association  authorizing  the  suspension 
of  members  for  soliciting  business  have  been  sustained." 

It  has  been  held  tbat  a  member  of  a  social  clu^)  may  be  expelled 
for  being  guilty  of  rude  and  ungentlemanly  conduct  in  the  club- 
house, by  charging  a  fellow  member,  without  provocation,  with  acting 
like  a  blackguard,  where  the  charter  of  the  club  expressly  allows  a 
majority  of  the  members  to  determine  the  causes  which  shall  justify 
expnlfiion,  and  they  have  passed  a  by-law  providing  for  expulsion 
"for  a  willful  infraction  of  the  rules  of  the  house,  or  of  any  by-law 
of  the  league,  of  for  acts  or  conduct  which  they  may  deem  disorderly, 
or  injurious  to  the  interests  or  hostile  to  the  objects"  of  the  dab." 

On  the  other  hand,  it  has  been  held  that  a  member  of  a  corpora- 
tion (a  social  clnb)  cannot  be  expelled  for  minor  offenses,  even  in 
pursuance  of  a  by-law,  where  the  corporation  is  not  expressly  given 
the  power  to  determine  causes  for  expulsion,  and  that  he  cannot  be 
expelled,  therefore,  under  such  circumstances,  for  striking  another 
member,  or  using  insulting  language  to  him ;  ™  that  a  member  of  a 
mutual  benefit  association  or  social  club  or  society  cannot  be  expelled 
under  a  by-law  merely  for  vilifying  or  defaming  or  privately  quar- 
reling with  another  member,'"  at  least  where  the  association  is  not 


Patrick  Benev.  Society,  2  Binn.  (Pa.) 
441,  4  Am.  Dee.  453.  "The  offense 
of  vilifjing  a  member  or  a  private 
quarrel,"  Hud  Chief  Justice  Tilgh- 
man  in  the  ease  last  eited,  "is  to- 
tallj  unconnected  with  the  affairs  of 
the  Bocietj,  and  therefore  its  pnuish- 
meut  camiot  be  neeesssTy  for  the  good 
government  of  the  corporation. " 

A  member  of  a  corporation  cannot 
be  expelled  for  defaming  another 
nember,  unless  the  defamation  was 
without  any  reasonable  canse.  All- 
nutt  V.  Subsidiary  High  Court  of 
United  BtB.tes  Ancient  Order  of  For- 
esters, 62  Ifich,  110,  2S  N.  W.  802. 

A  provision  in  the  constitution  of  a, 
benefit  society  providing  for  the  bub- 
pensiou  or  expulsion  of  &  member  who 
makes  to  the  chief  ranger  or  to  the 
public  any  false  or  roalicions  aeensa- 
tion  against  another  member,  ia  not 
void  as  having  nothing  to  do  witk 


«  Com.  V.  Guardians  of  Poor  of  City 
of  Philadelphia,  6  Serg.  ft  B.  (Pa.) 
469. 

*7Beed  V.  National  Order  of  Daugh- 
ters of  babella,  95  N.  T,  Misc.  695, 
IflO  N.  T.  Supp.  B07,  aff'd  177  N.  T. 
App.  Div.  949,  164  N.  Y.  Supp.  1110. 

UAllen  V.  Chicago  Undertakers' 
Ass'd,  232  ni.  458,  S3  N.  E.  95S. 

WCom.  V.  Union  League  of  Phila- 
delphia, 135  Pa.  St.  301,  8  L.  B.  A. 
185,  20  Am.  St.  Hep.  870,  IB  Atl.  1030. 

W  Evans  v.  Philadelphia  Club,  50 
Pa.  St.  lOT.  Compare  Com.  v.  Union 
League  of  Philadelphia,  135  Pa.  Bt, 
301,  S  L.  B.  A.  195,  20  Am.  St.  Bep. 
S70,  19  Atl.  1030. 

71  People  v.  Alpha  Lodge  No.  1 
Knights  of  Sobriety,  Fidelity  &  In- 
tegrity, 13  N.  Y.  Misc.  677,  35  N.  Y. 
Supp.  214,  8  N.  Y.  App.  Div.  591,  40 
N.  Y.  Supp.  1147;  Evans  v.  Philadel- 
phia Club,  60  Pa.  St.  I07j  Com.  v.  Bt. 
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expreedy  vested  with  the  power  to  deteraune  what  canses  shall 
justify  expalsion ; "  or  for  defaming  and  injuring  the  society  in 
taverns;"  or  for  reftisal  to  take  a  sacrament  in  accordance  with 
the  forms  and  practice  of  a  particular  church  or  sect;'*  or  for 
testifying  to  the  truth  as  a  witness  in  an  action  against  the 
corporation,"  or  against  another  corporation.'"  It  has  also  been 
held  that  a  member  of  an  incorporated  religious  society  cannot  be 
expelled  for  immorality,  in  the  absence  of  provision  therefor  in  its 
charter." 

A  by-law  providing  for  expulsion  for  using  improper  language  at 
meetings  has  been  upheld."  But  it  has  been  held  that  a  provision 
permitting  expulsion  of  members  who  impugn  the  honor  of  the 
society  or  talk  against  it,  does  not  justify  the  expulsicm  of  a  member 
for  disorderly  conduct  at  a  meetii^,"  And  where  a  coiporation 
adopted,  for  the  government  of  the  debates  of  its  members,  Cnshing's 
Mannal,  which  prohibits  censure  of  a  member  for  speaking  offensive 
words,  if  no  notice  was  taken  of  them  when  they  were  spoken,  and 
they  were  not  written  down  until  after  the  intervention  of  business 
after  he  had  finished  his  speech,  it  was  held  that  a  member  was  un- 
lawfully expelled  for  using  offensive  words  whitA  were  not  noticed 
or  objected  to  until  a  subsequent  meeting."    And  it  has  also  been 

the  traneaftion  of  the  bnHinees  of 
the  Boeiety,  sineo  the  accusation  may 
te  one  which  affects  the  interuti  or 
good  govemmeiLt  of  the  societj,  and 
in&7  have  refereoee  to  its  affairs. 
People  V.  Women's  Catholic  Order  of 
Poteaters,  162  111.  78,  44  N.  E.  401, 
utt'g  59  111.  App.  300. 

A  by-law  providing  for  the  eipul- 
Non  of  any  member  ' '  who  shall  pub- 
licly attack  or  scandalize  the  nation- 
al council"  was  upheld  in  Grow  v. 
Capital  City  Council,  26  Pa.  Super. 
Ct.  411. 

7>Com.  V.  TJoion  Leagne  of  Phila- 
delphia, 135  Pa.  St.  301,  8  L.  B.  A. 
IBS,  aO  Am.  et.  Bep.  870,  IS  Atl.  1030. 

19  Com.  V.  German  Society  for  Hat. 
Support  ft  Asaistanee,  15  Pa.  St.  251. 

ft  People  V.  St.  FranciscuB  Ben.  So- 
ciety, 84  How-  Pr.  (N.  Y.)  216. 

T»  United  Broa.  v.  Williams,  128  Qa. 
19,  115  Am.  St.  Bep.  64,  64  S.  S.  907. 

7<  A  member  of  a  railroad  brother- 
hood eaiiDot  be  expelled  lawfully  for 


testifying  against  the  railroad  eom- 
pany,  and  a  by-law  authorizing  ex- 
pulsion on  that  ground  ia  void.  St. 
Liouis  Bouthwestern  S.  Co.  of  Texas 
r.  Thompson,  102  Tez.  S9,  19  Ann. 
Cas.  1250,  113  8.  W.  144;  Id.,  —  Tez. 
Civ.  App.  — ,  192  B.  W.  1095. 

n  People  V.  German  United  Evan- 
gelical St.  Stephen's  Church,  53  N. 
Y,  103. 

''•Neff  V.  Pennsylvania  Daughters 
of  Liberty,  62  Pa.  Super.  Ct.  251. 

nSueh  a  provision  refers  to  acts 
«.nd  conversations  with  or  in  the  pres- 
ence of  persons  (mtside  of  the  society, 
and  does  not  justify  the  eipubion  of 
a  member  for  disorderly  conduct  in 
pressing  a  motion  at  a  meeting  of 
the  society  and  in  refusing  to  cease 
talking  when  ordered  to  do  so.  Ba- 
diee  V.  Italian -American  Christopher 
Columbus  Society,  67  N.  J.  L.  1B6, 
GO  Atl.  691. 

••  People  v.  American  Inst,  City  of 
New  York,  44  How.  Pr.  (N.  Y.)  468. 
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held  that  a  member  of  an  educational  corporation  cannot  be  expelled 
for  disrespectful  and  contemptuous  language  towards  his  associates, 
and  neglect  of  duty  in  not  acting  on  committee."  It  has  also  been 
held  that  a  by-law  of  a  hook  and  ladder  company  providing  for  ex- 
pulsion of  a  member  who  shall  be  guilty  of  an  act  whereby  the  repu- 
tation of  the  company  may  be  injured,  witnessed  by  any  member  of 
the  company,  applies  only  to  acts  of  moral  turpitude." 

§3964. Good  faitlL     Expulsion  of  a  member  must  be  in 

good  faith,  and  because  of  the  act  or  conduct  relied  upon  as  the  cause 
of  expulsion.  If  a  member  is  expelled  nominally  for  an  offense  which 
would  warrant  his  expulsion,  but  in  reality  for  an  offense  which,  by 
the  rules  or  by-laws  of  the  corporation,  is  punishable  by  a  fine  only, 
or  which  is  not  a  valid  ground  for  expulsion,  he  will  be  reinstated  by 
the  courts.**  Even  though  the  rules  of  the  organization  permit  a 
summary  expulsion  without  notice  or  trial,  there  is  an  implied  obli- 
gation or  contract  on  the  part  of  the  oi^anization  that  the  members 
will  be  fairly  treated  and  that  good  faith  will  he  maintained  between 
them.  And  the  expulsion  of  a  member,  where  brought  about  for  the 
mere  purpose  of  promoting  the  private  interests  of  certain  parties 
and  to  enable  them  to  obtain  control  of  the  property  of  the  corpora- 
tion is  fraudulent  and  void.'*  It  is  not  necessary  that  malice  in  the 
sense  of  hatred  or  iU-will  towards  the  expelled  member  be  shown. 

M  Fuller  V.  Trustees  of  Academic  Id.,  —  Tex.  Civ.  App.  — ,  192  S,  W. 

Scbool  in  Plainfleld,  S  Conn.  532.  1095;    Thmnpson    v.    Grand    Intema- 

M  Such   a  by-law  was  held  not  to  tional  Brotherhood  of  Locomotive  Ea- 

authorize  eipulsion  of  a  member  for  gineers,  41  Tei.  Civ.  App.  176,  91  8, 

withholding  from  the  company  money  W.  834. 

which   he  claims  he   has  no  right  to  Where  the  ostensible  charge  against 

turn   over   to   it,   or   for   other   trans-  a  member  is   merely  for   the  purpose 

actions  of  a  purely  fiaanciat  character  of  affording  a  pretext  or  color  for  ex- 

between   himself   and   a   third  person  pelling    him.    for    another    act    which 

concerning  the  division  of  a  commis-  would  not  justify   his   expulsion,  and 

sion  for  a  loan  to  the  company.     Do  his  expulsion  is  based  solely  upon  the 

Hart    V.   Oood   Will   Hook   &   Ladder  latter  act,  it  cannot  be  said  that  the 

Co.  No.   1,  61   N.   J,   L,   507,  40   Atl.  members  act  in  good  faith  and  from 

570.  proper     motives     in     expelling    him. 

■8 Otto  V.  Jovrneymen  Tailors'  Pro-  Thompson      v.     Grand      International 

tective   ft   Benevolent   Union,   75  Cal.  Brotherhood  of  Locomotive  Engineers, 

308,  7  Am.  St.  Eep.  156,  17  Pac.  217;  41    Tex.    Civ.    App.    176,    91    8.    W. 

Wallace  v.  Grand  Lodge  United  Broth-  S34. 

era  of  Friendship,  32  Ky.  L.  Rep.  1013,  MHendryi     v.     People's     United 

107  S.  W.  724;  St.  Louia  Southwestern  Church  of  Spokane,  42  Wash.  336,  4 

B.  Co.  of  Texas  v.  Thompson,  102  Tex.  L.  E.  A.  (N.  8.)  1154,  7  Ann.  Cas.  764, 

89,  19  Ann.  Caa.  1250,  113  S.  W.  144;  84  Pac.  1123. 
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Malice  in  such  cases  is  suffieleiitly  shown  if  it  is  proven  that  in 
expelling  him  the  other  memhers  acted  knowingly  and  wilfolly  in 
violation  of  his  rights  and  to  his  injury.** 

§3966. Waiver  at  oaose  of  expolBioiL    A  corporation  may 

waive  the  right  to  expel  a  member  for  violation  of  a  by-law,  or 
other  acts  in  violation  of  his  duty  to  the  corporation,  and  if  it  con- 
sents to  or  aeqaiesces  in  an  act,  it  cannot  afterwards  expel  therefor.** 
So  if  a  mutual  benefit  association  by  its  conduct  has  induced  a  mem- 
ber to  fall  into  the  habit  of  delaying  the  payment  of  assessments 
beyond  the  time  fixed  for  forfeiture  for  nonpayment,  it  cannot  inflict 
the  penalty  of  expulsion  on  him  without  first  warning  him  of  a 
change  in  its  business  conduct.*^ 

§3966. Mode  of  procedure  to  expel  memberB.     Before  a 

member  of  a  corporation  can  be  expelled  merely  on  the  ground  that 
he  has  committed  an  indictable  offense,  "it  is  necessary  that  there 
should  be  a  previous  conviction  by  a  jury,  according  to  the  law  of 
the  land."**  When  the  offense  is  against  the  member's  duty  to  the 
corporation,  he  may  be  expelled  on  trial  and  conviction  by  the  cor- 
poration.** A  member  of  a  corporation  cannot  be  disfranchised  or 
expelled  without  the  agency  of  a  tribunal  competent  to  investigate 
the  cause,  and  pronounbe  the  sentence  of  the  loss  of  the  right  to 
membership.**  The  power  to  expel  a  member  is  primarily  in  the 
whole  body  of  members  as  constituting  or  representing  the  corpora- 
tion, and  cannot  be  exercised  by  the  directors  or  trustees,  or  other 

UTtiompeon  v.  Oraad  International  S2   S.    W.   384;    Seeborn    v.    Supreme 

Brotherhood  of  Locomotive  Engineers,  Conneil  Catholic  Knights  of  America, 

41  Tex.  Civ.  App.   176,  91  S.  W.  834.  95  Mo.  App.  233,  88  8.  W.  949;  Salvail 

M  Supreme  Lodge  Knights  of  Eovor  v.  Catholic  Order  of  Foreaters,  70  N. 

V.   Eahn,  43   Ind.  App.   75,  84  N.  £.  H.  635,  50  Atl.  100. 
837;     Benton     v.     Sovereign     Camp  See    standard    works    on    fraternal 

Woodmen    of    World,    S7    Neb.    552,  benefit   BSiociations   and   inenrance. 
138  Am.  St.  Hep.  600,  127  N.  W.  86B.  M  Com.    v.    8t.    Patriek   Benev.   8o- 

Barmstesd  v.  WBahlngton  Fire  Co.,  ciety,  2  Binn.   (Pa.)   441,  4  Am.  Dee. 

1  Leg.  Gaz.  (Pa.)  392,  wherein  it  wa3  453. 

held,   in   effect,   that   a   fire   company  M  Com.    v.   St.    Patrick   Benev.   So- 

conld   not   expel   a   member   for  join-  cicty,  2  Binn.   (Pa.)   441,  4  Am.  Dec, 

ing  another  company  in  vi<dBtion  of  a  4.'>3,  and  eases  cited  in  the  notes  fol- 

by-law,  where  it  acquiesced  therein,  lowing. 

W  Dougherty   v.   Supreme   Court   of  90  State  v.  Vincennes  University,  5 

Independent   Order   of   Foresters,   125  Tnd.  77;  Gray  v.  Christian  Society,  137 

Minn.  142,  145  N.  W.  813;  HcMahon  Mass.    329,    50    Am.    Bep.    310;    and 

V.  Uaccabees  of  World,  151  Mo.  522,  eases  in  the  aotea  fallowing. 
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officers,"  unless  there  is  some  provision  to  the  contrary  in  the  char- 
ter of  the  corporation,  or  unless  the  whole  body  of  members  have, 
by  a  duly  adopted  and  valid  by-law  or  resoluUon,  authorized  in  the 
particular  jurisdiction,  delegated  the  exerciBe  of  the  power  to  the 
board  of  directors  or  some  other  select  body.  Some  of  the  courts 
have  held  that  there  can  be  no  such  delegation  of  the  power  unless 
it  is  expressly  authorized  by  the  charter  of  the  corporation;"  but 
the  better  opinion  is  to  the  contrary."  The  charter  frequently  con- 
fers upon  a  corporation  the  authority  to  delegate  the  power  to  expel 
members  to  a  select  board  or  committee  or  to  certain  officers,  and  of 
course,  when  this  is  so,  the  delegation  of  power  is  valid.** 


New  York  Commercial  ABs'n,  18  Abb. 
Pr.  (N.  Y.)  271;  White  v.  Brownell, 
2  Daly  (N.  Y.)  32».  See  Groen  v. 
African  M.  E.  Bociety,  1  Ber;.  &  B. 
<Fa.)  254;  Wood  v.  Chamber  nf  Com- 
merce of  Milwaukee,  119  Wla.  367, 
96  N.  W.  835. 

In  Baaaty  v.  Gallagher,  61  Ga.  86, 
it  WM  held  that  by-lawi  preseribing  a 
trial  before  a  select  committee  of 
membera  of  an  aasociation,  appointed 
by  the  president,  and  presided  over 
hy  him,  restricting  witneMes  to  mem- 
berg,  and  prescribing  tliat  memberf 
should  be  dropped  without  trial  if 
they  should  fail  to  pay  fines,  were 
not  so  unreasonable  as  to  jostify  a 
cunrt  of  equity  in  declaring  them  void, 
and  enjoiiiing  their  enforcement, 
where  they  were  aanctioned  by  the 
charter. 

MAlabUia.  Medical  t  Bnrgical 
Society  of  Montgomery  Co.  v.  Weath- 
erly,  75  Ala.  248. 

nUnoia..  People  v.  Women  'a  Catho- 
lic Order  of  Forestera,  162  IlL  73,  44 
N.  E.  401. 

Haw  ToA.  Haebler  t.  Produce  Ex- 
change, 14B  N.  Y.  414,  44  N.  E.  87; 
People  v.  New  York  Produce  Ex- 
change, 149  N.  Y.  401,  44  N.  E.  84; 
Peopla  V.  Uaaieal  Mat.  Protective 
Union,  118  N.  Y.  101,  23  N,  E.  129,  47 
Hun  273. 

PnumrlTaiila.  Young  v.  Grand 
I«dge  Sons  of  Progress,  173  Pa.  St 


81  Weber  v.  Zimmerman,  22  Md.  166; 
Gray  v.  Christian  Society,  137  Mass. 
HW,  50  Am.  Bep.  310;  Hibemia  Fire 
Engine  Co.  v.  Com.,  93  Pa.  St.  264; 
Hassler  v.  Philadelphia  Musical 
Ass'n,  14  Phila.  (Pa.)  233;  State  v. 
Chamber  of  Commerce  of  Milwaukee, 
20  Wis.  63. 

n  People  V.  Alpha  Lodge  No.  1  of 
Knights  of  Sobriety,  Fidelity  &  In- 
tegrity, 8  N.  Y.  App.  Div.  581,  40 
N.  Y.  Bnpp.  1147,  13  N.  Y.  Misc.  677, 
35  N.  Y.  Supp.  214;  Hibemia  Fire 
Engine  Co.  v.  Com.,  93  Pa.  St.  264; 
State  V.  Milwaukee  Chamber  of  Com- 
merce, 47  Wis.  670,  3  N.  W.  760;  State 
V,  Chamber  of  Commerce  of  Milwau- 
kee, 20  Wis.  63. 

In  State  v.  Chamber  of  Commerce 
of  Milwaukee,  20  Wis.  63,  it  woe  held 
that  a  provision  in  the  charter  of  a 
corporation  that  it  should  have  the 
power  to  admit  as  members  such  per- 
sona as  it  might  see  fit,  and  expel  any 
member  as  it  might  see  fit,  did  not 
give  the  corporation  the  power  to 
delegate  to  its  board  of  directors  the 
power  to   expel  memberB. 

MHussey  v.  Gallagher,  61  Os,  86; 
People  V.  Women 's  Catholic  Order  of 
Foresters,  162  111.  78,  44  N.  £.  401; 
Piteher  v.  Board  of  Trade  of  Chi- 
cago, 121  HI.  412,  13  N.  E.  187;  Peo- 
ple V.  Board  of  Trade  of  Chicago,  45 
111.  112;  People  v.  Fire . Department 
of   Detroit,   .11    Mich.   458;    People   v. 
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An  attempted  expnUion  of  a  member  after  the  corporate  charter 
has  expired  is  a  nullity  and  will  not  justify  the  corporati<m  in 
excluding  him  from  membership  after  a  renewal  of  its  charter.*' 

In  order  that  the  action  of  a  corporation  in  expelling  a  member 
for  cause  may  be  valid,  it  ia  essential,  in  the  absence  of  a  waiver,  that 
there  shall  be  a  hearing  or  trial  of  the  charge  against  him,  with  rea- 
sonable notice  to  him,  and  a  fair  opportunity  to  be  heard  in  his 
defense.**    And  notice  is  generally  held  to  be  necessaiy  even  though 


802,  33  At].  1038;  Com.  v.  Union 
league  of  Philadelphia,  135  P&.  8t. 
301,  8  L.  B.  A.  195,  20  Am.  St.  Bep. 
870,  10  Atl.  1030. 

TCXM.  Serewmeu's  Benev.  An'n 
v.  Beiuon,  76  Tex.  5S2, 13  S.  W.  370. 

WUcohbUl  8t«te  v.  Milwaokee 
Chamber  of  Commerce,  47  Wia.  070,  3 
N.  W.  760. 

••  United  Bros.  t.  Williams,  120  On. 
19,  115  Am.  St.  Bep.  64,  54  S.  E.  907. 

M  Alabama.  Medical  6  Suigieal  So- 
ciety of  Montgomery  Co.  v.  Weatber- 
ly,  75  Ala.  248. 

CallfoinU.  Von  An  t.  San  Fian- 
eiaco  Oruetli  Terein,  113  Cal.  377,  45 
Pae.  685. 

Ootondff.  Denver  Chamber  of  Com- 
merce  £  Board  of  Trade  v.  Oreen,  8 
Colo.  App.  420,  47  Fac.   140. 

OomwcUcnt.  Coanell;  v.  Maaonie 
Mat.  Ben.  Ass'n,  68  Conn.  553,  0  L. 
B.  A.  428,  IS  Am.  St.  Bep.  206,  BO 
Aa  671. 

CMoi^U.  United  Bros.  v.  Williams, 
1S6  Oa.  19,  115  Am.  8t  Bep.  64,  54  8. 
E.  B07. 

fllltiirt^  People  V.  Women  'a  Cathir- 
Jie  Order  of  Foresters,  162  111.  78,  44 
N.  K.  401,  ofT'g  59  HI.  App.  390;  Sn- 
preme  Lodge  Ancient  Order  of  Unit- 
ed Workmen  t.  Zohlke,  30  111.  App. 
98,  aff'd  129  UL  298,  21  N.  B.  789. 

Indiana.  Southern  Plank  Bead  Co. 
V.  Hixott,  6  Ind.  165;  Federal  Life 
Ins.  Co.  V.  Bisluger,  46  Ind.  App.  146, 
91  N.  B.  633. 

Kantockjr.  Wallace  t.  Orand  Lodge 
of  United  Brothers  of  Friendship,  32 
Ky.  L.  Bep.  1013,  107  B.  W.  724. 


HarylaDd.  Most  Worshipfnl  Unit- 
ed Grand  Lodge  of  F.  £  A.  U.  of 
Maryland  v.  Lee,  128  Ud.  42,  9«  Atl. 
872. 


Horgan  V.  Metro^ 
polit&u  Mut.  Aid  Am  'n,  202  Mass.  524, 
ee  N.  E.  890;  Canadian  Religious 
Ass'n  V.  Parmenter,  ISO  Mass.  415, 
D2  N.  E.  740;  Karcher  v.  Supreme 
Lodge,  Knights  of  Honor,  137  Maea. 
368 ;  Guy  v.  Christian  Society,  137 
Mass.  320,  50  Am.  Bep.  310;  MnUen  v. 
Dorchester  Uut.  Fire  Ina.  Co.,  13L 
Mass.  171. 

HicUgaiL  Erd  V.  Bavarian  Nat. 
Aid  &  Belief  Ass'n  City  of  Detroit, 
67  Mich.  233,  34  N.  W.  555;  People  v. 
Fire  Department  of  City  of  Detroit, 
31  Mieh.  4S8;  People  v.  Meehanica' 
Aid  Society,  22  Mich.  S6. 

Hituuaota.  Knlberg  v.  National 
C-onneil  Knights  &  Ladies  of  Secur- 
ity, 124  Minn.  437,  145  N.  W.  130. 

UUBOoit  Pnrdy  v.  Bankers'  Life 
Ass'n,  101  Mo.  App.  91,  74  8.  W. 
486;  Seehom  v.  Supreme  Council 
Catholic  Knights  of  America,  95  Mo. 
App.  233,  68  B.  W.  949;  Lysaght  t. 
St.  Louis  Operative  Stouemaaona' 
Asa'Q,  55  Mo.  App.  638. 

Nebraska.  Grand  Lodge  Ancient 
Order  United  Workmen  v.  Brand,  29 
Neb.  644,  46  N.  W.  05. 

New  Jmer.  D 'Alois  v.  Unions 
Fratellanza  Italiana  of  VineUnd,  84 
N.  J.  L.  683,  87  AtL  472;  Venezia  v. 
lUlian  Mot.  Benev.  SoC.  of  PertU 
Amboy,'74  N.  J.  L.  433,  65  Atl.  808; 
Byrne  v.  Supreme  <Srcle  Brotherhood 
Of   Union,   74   N^  J.   L.   258,   65  Atl. 
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there  is  no  provision  therefor  in  the  by-laws,"  although  the  Texas  coorts 


83fi;  BerkhoQt  t.  Supreme  Conneil 
Boyal  Arc&num,  fl2  N.  J.  L.  103,  43 
Atl.  1 ;  Sibley  v,  Board  of  Hanage- 
ment  Carteret  Club  of  Elizabeth,  4Q 
N.  J.  L.  295. 

Now  Yotk.  People  v.  Uusieal  Mnt. 
Protective  Union,  118  N.  T.  101,  23 
N.  E.  129;  Wachtel  v.  Noah  Widows' 
&  Orphans'  Benev.  Society,  &4  N.  Y. 
2S,  38  Am.  Bep.  478;  People  v.  Medi- 
cal Society  of  Erie  County,  32  N.  Y. 
187;  People  v.  East  Buffalo  I^ive 
Stock  Aw  'a,  88  App.  Div.  619,  S4  N. 
Y.  Supp.  7B5,  aff'd  179  N.  Y.  598,  72 
N.  B.  1148;  People  v.  New  York 
Benev.  Soc.  of  Operative  Masons,  3 
Hun  361;  Stein  v.  Marks,  44  Misc. 
140,  89  N.  Y.  Supp.  921;  People  v.  St. 
FraneiscvM  Benev.  Boc.  of  BufTalo,  24 
How.  Pr,  218. 

Nortb  Oanlliu.  Delacy  v.  N^ense 
River  Nav.  Co.,  1  Eawka  274,  9  Am. 
Dec.  636, 

F«DiisrlTUila.  Macavicza  v.  Work- 
iDgman's  Club,  246  Pa.  136,  92  Atl. 
41;  Diligent  Fire  Engine  Co.  v.  Com., 
75  Pa.  St.  291;  Com.  v.  German  So- 
ciety for  Mut.  Support  &  ABsistance, 
15  Pa.  St.  251;  Biddell  v.  Harmony 
Fire  Co.,  8  Phila.  310;  Com.  v.  Penn- 
^tvanla  Beneficial  Inst.,  2  Serf,  ft 
S,  141;  Gill  V.  Ladies  Catholic  Beoev. 
Asi  X  36  Pa.  Super.  Ct.  458. 

B&ode  Island.  Pepin  v.  Societe  St. 
Jean  Baptiste,  24  B.  I,  5S0,  60  L.  B. 
A.  686,  54  Atl.  47;  Sleeper  v.  Frank- 
lin Lyceum,  7  B.  I.  523. 

Tmcm.  Supreme  Council  Catholic 
Euigbts  of  America  v.  Oambati,  29 
Tex.  Civ.  App.  80,  69  S.  W.  114. 

WuUngtoti.  State  v.  Corgiat,  50 
^'ash.  95,  96  Pac.  689. 

WlBcondn.  Langnecker  v.  Trustees 
of  Grand  Lodge,  A.  O.  V.  W.  of  Wis- 
consin, 111  Wis.  279,  55  L.  B.  A.  18S, 
87  Am.  St.  Bep,  860,  87  N.  W.  293. 

England.  Fieher  v.  Keave,  11  Ch. 
Div.  353. 


"It  i«  the  fnndamental  law  of  the 
land  that  before  a  citizen  can  be  af- 
fected either  in  his  personal  or  prop- 
erty rights,  he  is  entitled  to  notice  of 
the  proceedings  against  him  or  his 
property  and  the  opportnnity  afforded 
him  of  being  heard  in  defense  of  such 
rights."  Seehorn  v.  Supreme  Council 
Catholio  Knights  of  America,  95  Mo. 
App.  233,  68  S.  W.  949. 

A  mere  oral  declaration  of  the  presi- 
dent of  a  branch  of  a  benefit  society 
that  a  member  has  been  sospended 
for  nonpayment  of  dues  is  insuffleient 
to  work  such  suspension.  Seebom  v. 
Supreme  Council  Catholic  Knights  of 
America,  95  Mo.  App.  233,  68  S.  W. 
949. 

It  is  snfBcient  if  he  is  given  an  op- 
portunity thoo^  he  does  not  take  ad- 
vantage of  it.  Carlin  v.  Ancient  Or- 
der of  Hibernians,  54  Pa.  Super.  Ct. 
512. 

Since  fioeh  proceedings  are  impos- 
sible after  the  death  of  a  membor, 
his  membership  cannot  be  terminated 
nunc  pro  tunc  after  bis  death.  Lang- 
necker V.  Trustees  of  Grand  Lodge, 
A.  O.  U.  W.  of  WieeoQsin,  111  Wis. 
279,  55  L.  B.  A.  185,  87  Am.  St.  Bep. 
860,  87  N.  W.  293. 

As  to  expulsion  of  an  insane  mem- 
ber, see  Supreme  Lodge  Ancient  Or- 
der of  United  Workmen  v.  Zuhlke, 
129  ni.  298,  21  N.  E.  789;  Hellenberg 
V.  District  No.  1  of  Independent  Order 
of  B'nai  B'rith,  94  N.  Y.  580;  Pfeiffer 
V.  Weishaupt,  13  Daly  (N.  Y.)  161. 

As  to  waiver  of  hearing  and  notieo, 
see   E3067,  infra. 

STSeehom  v.  Supreme  Council  Cath- 
olic Knights  of  America,  95  Ho.  App. 
233,  68  S.  W.  949;  Byrne  v.  Supreme 
Circle  Brotherhood  of  Union,  74  N. 
J.  L.  258,  65  Atl.  839. 

It)  such  case  "the  law  steps  in  and 
supplies  the  omission."  Seehorn  v. 
Supreme  Council  Catholic  Knights  of 
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have  held  to  the  contrary."  It  has  alao  beeo  held  that  a  by-law  author- 
izing expulsion  summarily  and  without  notice  is  unreaaooable  and 
void,**  at  least  to  the  extent  that  it  deprives  the  nifimber  of  a  hearing 
from  which  be  might  possibly  derive  a  benefit.  But  if  it  conclosiyely 
appears  that  no  such  result  has  followed  its  enforcement,  the  exist- 
ence of  such  a  provision  in  it  will  not  invalidate  proceedings  taken 
under  it.*  By-laws  providing  for  the  suspension  of  a  member  of  a 
mntual  benefit  assoeiation  for  nonpayment  of  affleaamenta  l^  a  vote 
of  the  lodge  at  a  regular  meeting  without  notice  or  trial,  have  been 
upheld,'  as  have  provisions  that  nonpayment  of  dues  or  aaaeasmenta 
shall  ipso  facto  result  in  suspension  or  expulsion.' 

The  notice  must  be  personal,*  and  not  merely  by  posting  the  same 
on  the  premises  of  the  corporation,'  and  it  must  reasonably  inform 
the  member  of  the  chai:^  against  him.*    Failure  to  serve  notice  is 
not  excused  by  a  mere  change  of  the  member's  residence.'' 
.  The  trial  or  hearing  and  the  notice  thereof  must  be  in  accordance 


Warwiek,  UO  G«-  888,  35  S. 
E.  645;  Finaerty  t.  Baprem«  Council 
Catholic  Knights  of  Amsriea,  115 
Iowa  3B8,  SS  N.  W.  834. 

>  Bee  I  3969,  supra. 

tSiblej  V.  Board  of  Management  of 
Carteret  Cinb  of  Elizabeth,  40  N.  J. 
L.  295;  Waehtel  v.  Noah  Widows'  & 
Crphana'  Benev.  Society,  84  N.  Y.  28, 
38  Am.  Bep.  478. 

■  Sibley  v.  Board  of  ManaKement 
of  Carteret  Club  of  Elizabeth,  40  N. 
J.  L.  295. 

t  Spilman  t.  Bnpreme  Council  of 
Home  Circle,  1G7  Mau.  128,  31  N.  E. 
778;  Unrdock  v.  Phillips  Academy,  12 
Pick.  (Uass.)  244;  Ifurdock's  Case, 
7  Pick.  (Uau.)  303;  Allnntt  v.  Sub- 
sidiary High  Court,  62  Mich.  110,  23 
N.  W.  802. 

"He  is  entitled  to  notice  and  op- 
poTtnnity  for  defense,  wliich  includes 
B  specification  of  tlie  charge  against 
which  he  is  to  defend."  Pepin  v.  8o- 
ciete  St.  JeBn  Baptiste,  24  K,  I,  550, 
60  L.  B.  A.  826,  54  Atl.  47. 

7Wachtet  r.  Noah  Widows'  A  Or- 
phans' Benev.  Society,  84  N.  Y.  28, 
3f.  Am.  Bep.  47 S. 


America,  95  Uo.  App.  233,  es  &  W.      man 
94B. 

See  also  cases  sited  in  the  preceding 

MIn  Manning  t.  San  Antonio  Club, 
63  Tex.  166,  51  Am.  Bep.  S39,  it  was 
held  that  the  courts  could  give  no 
relief  to  a  member  of  a  social  club 
who  was  expelled,  thetefroo)  without 
notice,  where  the  by-laws  did  not  re- 
quire notice.  See  also  Lone  Star 
Lodge,  Knights  ft  Ladies  of  Honor  v. 
Cole,  62  Tax.  Civ,  App.  500,  131  8.  W. 
1180. 

M  People  V.  Fire  Department  of 
Detroit,  31  Mich.  458. 

1  Volpicelli  V.  Societa  Yollaatese  Di 
UutDO  BoecoroBo,  81  N.  J.  L.  374,  TO 
AHl.  1034. 

'  This  is  true  where  a  member  is  ex- 
l>clled  because  he  has  been  convicted 
oi  a  'felony,  where  he  was  convicted 
on  his  own  confession  and  is  serving 
ft  Bcutenee  in  prison,  bo  that  he  could 
not  have  appeared  even  if  be  had 
been  notified  and  given  an  opportun- 
ity to  do  so.  Berkhont  v.  Supreme 
Conncil  Boyal  Arcanum,  62  N.  J.  L, 
103,  43  AtL  1. 

'Snpreme  Conclave  Knights  of  Da- 
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with  the  charter  and  by-laws  or  regulations  of  the  corporation,  op 
the  expulsion  will  be  wrongful.'  If  the  mode  of  procedure  is  pre- 
scribed by  the  charter,  it  must  be  followed;  but  if  no  mode  is  tJiiu 
priescribed,  it  may  be  fixed  by  the  1:^-law8,  provided  they  are  reason' 
able  and  do  not  violate  any  rule  of  law  or  natural  justice.'  To 
render  an  expulsion  valid,  it  must  be  ordered  at  a  legal  meeUng  of 
the  organization,  duly  called.'*  But  thou^  an  expulsion  at  an 
illegal  meeting  is  void,  the  infirmity  is  cored  by  again  adopting  the 

U  N.  T.  MIso.  140,  8»  N,  T.  Bayp. 


Medical  &  Surgical  Bo- 
eiety  of  MoDtg<nnery  Co.  v.  Weather- 
ly,  75  Ala.  248. 

N«w  Jnavj.  JenningB  v.  Supreme 
Lodge,  Order  of  Shspherda  of  Beth- 
lehem, 67  N.  J.  L.  126,  50  Atl.  381. 

Now  ToA.  People  v.  Alpha  Lodge 
No.  1,  EnightB  of  Sobriety,  Fidelity  & 
Integrity,  8  App.  Div.  591,  40  N.  T. 
Supp.  1147,  13  Misc.  677,  35  N.  Y. 
6upp.  214;  People  v.  Huaical  Mot. 
Protective  Union,  47  Hun  273;  People 
V.  New  York  Benev.  Soc.  of  Opera- 
tive Masons,  3  Htm  361. 

PoiIUTlvaDla.  Yoang  v.  Oiand 
Lodge  Soaa  of  FrogreBs,  173  Pa.  St- 
302,  33  Atl.  1038;  Society  for  Viaita- 
tion  of  Sick  &  Burial  of  Dead  v. 
Com.,  52  Pa.  St.  125;  Washington  Ben- 
eficial Society  V.  Baeher,  20  Pa.  St. 
425;  Com.  v.  Guardians  of  Poor  of 
Philadelphia,  6  Serg.  &  B.  469;  Com. 
V,  Pike  Beneficial  Society,  8  Watte 
&  a  247;  Gill  V.  Ladies  Catholic 
Benev.  Ass'n,  36  Pa.  Super.  Ct.  458. 

T^Tiglftnii  LaboQchera  v.  Earl  of 
Wharncliffe,  13  Ch.  Div.  346;  Fisher 
V.  Eeane,  11  Ch.  Div.  353. 

Provisions  of  the  laws  of  the  eop- 
poration  on  the  subject  must  be  strict- 
ly complied  with.  Beed  v.  National 
Order  Daughters  of  Isabella,  95  N.  Y. 
Misc.  695,  160  N.  Y.  Supp.  907,  nS'd 
177  N.  Y.  App.  Div.  949,  164  N.  Y. 
Supp.  1110. 

The  suspension  of  a  member  by  an 
araociation  In  contravention  of  its 
by-taws  and  the  statutes  of  the  state 
prescribing  the  mode  of  procedure  in 
such  ease  is  not  valid.    Stein  v.  Marks, 


The  faet  thaC  tb0  eharga  npon 
which  a  member  waa  expelled  was 
preferred  by  an  employee  of  the  tot- 
poration,  and  not  by  anoiher  member, 
ia  immaterial.  Albers  v.  Metchsnt** 
Exch.  of  St.  Louis,  39  Mo.  App.  5S3. 

t  nUnoli.  Beealey  v.  Chicago  Jonr- 
neymen  Plumbers'  Protective  A  Be- 
nevolent Aas  'n,  44  m.  App.  278. 

IniMana.  State  v.  Tincennes  Uni- 
versity, 5  Ind.  77. 

Mlainaclitiwtta.  Bpilman  v.  Bnpreaie 
Council  of  Home  Circle,  157  Mass.  128, 
31  N.  S.  776;  Gray  v.  Christian  &«- 
ciety,    137  litM.   3Sff,  50  Ain.  Bep. 

K«w  Toifc.  People  v.  American 
Institute  City  of  New  York,  44  Hew. 
Pr.  468. 

Pwmq'lvalilA,  Oom.  v.  Oermss 
Soc.  for  Mat.  Support  &  AssistMCS, 
15  Pa.  St.  251. 

A  change  of  procedure  lo  aa  to  dii- 
pense  with  a  trial  where  the  ofleadlsi 
member  bas  bean  convicted  of  a  f«l- 
ony  OF  misdemeanor,  and  making  * 
certified  copy  of  the  Judgment  of  e«i- 
viction  and  sentenae  thereon  aafBcient 
evidence  for  expulsion,  is  binding  <u 
one  who  became  a  member  before  the 
change  was  made.  Cnnningham  v.  Su- 
preme Council,  Boyal  Arcanum,  IW 
N.  Y.  Appi  Div.  82,  151  N.  T.  Supp. 
83. 

1*  People  V.  Old  Onard  City  of 
New  York,  87  N.  Y.  App.  Div.  478,  84 
N.  Y.  Snpp.  766,  aff'd  178  N.  Y,  67(1, 
70  N.  B,  1105. 
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trial  board's  recommendation  of  expulsion  at  a  legal  meeting  sub- 
seqaently  beld>^ 

If  the  trial  is  before  a  board,  it  must  act  as  a  board  at  a  meeting 
regularly  convened,*'  There  must  be  a  quomm  present,**  and  a 
majority  of  those  present  and  participating  in  the  trial  must  vote 
in  favor  of  the  suspension  or  expulsion,  where  there  is  nothing  in 
the  laws  or  rules  of  the  order  on  the  subject.'* 

In  the  case  of  charitable  organizations  the  fact  that  the  trial  and 
expulsion  take  place  on  Sunday  does  not  render  them  void,  where 
the  statute  permits  works  of  necessity  and  charity  on  that  day," 
except  perhaps  where  witnesses  or  counsel  for  the  defendant  are 
unwilling  to  attend  on  that  day,  and  a  request  for  a  reasonable  post- 


Where  the  meeting  ie  not  called  by 
the  preeeribed  numbei  vf  peraoaa  or 
by  proper  notice,  expalaion  ordered 
thereat  ia  without  binding  force. 
Stein  V.  Uarka,  44  N.  Y.  Viae.  140, 
80  N.  Y.  Supp.  S21. 

Where  the  charter  special! 7  dedg- 
nates  >  particnlar  meeting  for  the 
ptirpoae  of  sxpelling  members,  or  re- 
quire* it  to  be  called  at  a  certain 
time,  or  in  a  particniar  mode,  the^ 
cannot  lawfully  be  expelled  at  any 
other  meeting.  Weatherlj  v.  Hedieal 
A  Surgical  8oe.  of  Montgomery  Co., 
76  Ala.  067;  Medical  &  Surgical  80c. 
of  Montgomery  Co.  v.  Weatherly,  75 
Ala.  248. 

To  eomider  the  question  of  ex- 
pelling a  member,  notice  mnst  have 
been'given  to  all  the  members  of  the 
corporation  of  the  intention  to  con- 
sider the  expulsion  of  the  particular 
person.  Weber  v.  Zimmerman,  22  Md. 
156. 

11  People  V.  Old  Guard  City  of  New 
York,  87  N.  T.  App.  Div.  478,  84  N. 
Y.  Bupp.  766,  aff'd  178  N.  Y.  576,  70 
N.  E.  1105. 

U  Reed  v.  National  Order  Daugh- 
ters of  Isabella,  95  N.  Y.  Misc.  695, 
160  N.  Y.  Supp.  907,  aff'd  177  N.  Y, 
App.  Div.  049, 1«4  N.  Y.  Supp.  1110. 

UBeed  V.  National  Order  Datigh- 
tera  of  Isabella,  05  N.  Y.  Misc.  695, 
160  N.  Y.  Supp.  907,  aff'd  177  N.  Y. 


App.  Div.  049,  164  N.  Y.  Supp.  1110. 

H  The  action  of  three  of  a  board  of 
six  cannot  be  regarded  as  the  action 
of  the  board,  where  they  are  the  only 
ones  present.  Jennings  v.  Supreme 
Lodge,  Order  of  Shepherds  of  Beth- 
lehem, 67  N.  J.  L.  126,  50  Atl.,581. 

Where  the  board  consists  of  ten 
members,  a  member  cannot  be  ex- 
pelled by  the  affirmative  vote  of  five 
of  them  when  ten  are  present.  Beed 
V.  National  Order  Daughters  of  Isa- 
bella, 95  N.  Y.  Misc.  695,  160  N.  Y. 
Supp.  007,  aff'd  177  N.  Y.  App.  Div. 
049,  164  N.  Y.  Supp.  1110. 

It  This  is  true,  for  example,  in  the 
C4se  of  a  benevolent  association.  Peo- 
ple V.  Young  Man's  Father  Matthew 
Benev.  Society,  65  Barb.  (N.  Y.) 
357;  Pepin  v.  Societe  St.  Jean  Bap- 
tiste,  24  B.  I.  550,  60  L.  B.  A.  626, 
54  Atl.  47. 

Such  a  trial  is  not  a  judicial  pro- 
ceeding within  the  rule  that  judieial 
proceedings  on  Sunday  are  void.  Pe- 
pin V.  Societe  St.  Jean  Baptists,  24 
E.  I.  550,  60  L.  B.  A.  626,  54  Atl.  47. 

But  in  Society  for  Visitation  nf 
Sick  &  Burial  of  Dead  v.  Com.,  52  Pa. 
St.  125,  01  Am.  Dec.  130,  it  is  inti- 
mated that  a  trial  and  expulsion  of 
a  member  of  a  benevolent  society  on 
Sunday  would  be  void,  although  the 
question  is  not  decided  because  not 
properly  raised. 
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ponement  oa  that  account  is  refused.**  If  the  by-laws  provl.<i^  £or 
the  filing  of  written  charges,  they  must  be  sufficiently  de&si>.i-te  to 
enable  the  member  to  know  their  precise  nature.*' 

If  the  method  of  trial  is  not  regulated  by  the  laws  of  th.^  esso- 
ciation,  it  should  be  anali^us  to  ordinary  judicial  proceedi:Ka  ^^s,  so 
far,  at  least,  as  to  permit  substantial  justice.'*  The  hearing  iEx.~«3^st  be 
conducted  fairly  and  openly,*'  and  the  body  or  person  before  ~^^liom 
it  is  bad,  and  wbo  are  to  decide,  must  be  unprejudiced.**    tt~ajat  the 


"Pepin  V.  Societe  St.  Jewi  Bap- 
tiate,  24  B.  I.  650,  60  L.  B.  A.  626, 
54  AtL  47. 

I' Mere  indefiniteneeg  is  not  a  juria- 
dictional  defect.  If  the  member 
deema  the  charge^  indefinite,  bis  rem- 
edy ia  by  an  application  to  t)ia  trial 
board  to  tiavo  them  made  speciGc. 
Wood  V.  Chamber  of  CommercB  ot 
Milwaukee,  119  Wis.  367,  96  N.  W. 
835. 

1*  Beed  v.  National  Order  Daagb- 
tors  of  Isabella,  95  N.  Y.  Misc.  695, 
leo  N.  y.  Supp.  907,  aff'd  177  N.  Y. 
App.  Div.  949,  164  N.  Y.  Supp.  1110. 

19  Beed  v.  National  Order  Daugh- 
ters of  Isabella,  95  N.  Y.  Misc.  695, 
160  N.  Y.  Supp.  907,  afC'd  177  N.  Y. 
App,  Div.  949,  164  N.  Y,  Supp.  1110; 
People  V.  Alpha  Lodge  No.  1,  Knights 
of  Sobriety,  Fidelity  &  Integrity,  13 
N.  Y.  Misc.  877,  35  N.  Y.  Supp.  214, 
aff'd  8  N.  Y.  App.  Div.  591,  40  N.  Y. 
Supp.  1147,  35  N.  Y.  Supp.  214.  See 
also  Smith  V.  Nelson,  18  Vt.  511. 

"The  matter  must  be  decided  ju- 
dicially and  fairly."  State  v.  Adams, 
44  Mo.  570. 

"Hearings  of  this  character  are 
quasi  judicial.  They  ooight  to  be 
conducted  in  a  spirit  of  impartiality, 
without  prejudice,  and  reasonably  full 
opportunity  ought  to  be  given  to 
learn  the  nature  of  the  charges  pre- 
ferred and  to  present  evidence  and 
arguments  in  reply."  Correia  v.  Su- 
preme Lodge  Portugese  Fraternity  of 
United  States  of  America,  218  Mass. 
305,  105  N.  E.  977. 

The  trial  may  be  such  a  sham  that 


it  will  be  void.  National  ^Z^onueil 
Knights  &  Ladies  of  Security  "v.  Tu- 
rovh,  135  Minn.  455,  161  N.  ^.'V ,  225, 
In  thU  case  it  was  held  tha  -C:  -there 
waa  no  such  conduct  on  the  -^z»xk,wt  of 
the  trial  committee  as  to  ren<3^z*  the 
eipulsioQ  void. 

In  Bigler  v.  National  CZSowneil 
Knights  &  Ladies  of  SecuriC^^v*  ^^^ 
Minn.  51,  150  N.  W.  178,  it  wr».s  le'd 
that  there  was  no  evidence  to  justify 
a  finding  that  the  accused  vsr»«  de- 
prived of  a  fair  opportunity  t*>  i»*^* 
her  defense. 

MBoaaeum  v.  Murphy,  71  Net*-  *^' 
104  N.  W.  180,  98  N.  W.  103O  ;  "Wilwi 
V.  Supreme  Council  Boyal  A«"«=*^""' 
210  N.  Y.  370,  52  L.  B.  A.  (N.  S-5  *?' 
104  N.  E.  624,  aff  'g  151  N.  Y.  A-pP"  t"' 
297,  138  N.  Y.  Supp.  377;  ^*^^*  ,.!' 
National  Order  of  Daughters 
bella,  95  N.  Y.  Misc.  605,  1«0 
Supp.  907,  aff'd  177  N.  Y.  A.pl*-  ■*"" 
949,  164  N.  Y.  Supp.  1110;  E>«!<rP'*7; 
Alpha  Lodge  No.  1,  Knight»  **'  y 
briety,  Fidelity  &,  Integrity,  3-3  ^'^,1 
Misc.  677,  35  N.  Y.  Supp.  2X-*,  *" 
8  N.  Y.  App.  Div.  591,  40  N.  "«'-  ^!f 
1147,  35  N.  Y,  Supp.  214.     8e^  Aop. 

V.  Bankera' Life  Asa'n,  101  IwC-  jg 

91,  74  e.  W.  486;  Smith  v.  N^'**^^„th 
Yt.  511.    Bee  alao  Jacluon   v-  -UBh. 

Omaha  Live  Stock  Exchange,    -4" 
687,  68  N.  W.  1051;   People 
Guard   City   of   New  York,   S'T' 
App.   Div.   478,   84   N.   Y.   SttI>P-  , 
aff'd  178  N.  Y.  576,  70  N.  E.      ^ 

A  committee  of  the  supreir»* 
cil   of  an  trrder  is   disqnalifleiS. 
a  member  on  the  charge  of  s-^ 
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board  or  tribunal  is  not  necessarily  ousted  of  jurisdiction  because  the 
proceedings  were  instituted  by  one  of  its  own  members.*' 

At  the  hearing  the  member  is  generally  entitled  to  be  represented 
by  counsel,  if  he  so  desires,^  although  a  by-law  denying  him  the 
right  to  do  so  has  been  upheld.**  He  is  also  entitled  to  introduce 
evidence  in  his  defense,  and  to  cross-examine  the  witnesses  against 
him.** 

If  the  board  before  which  the  trial  is  had  finds  the  accused  guilty, 
it  is  sometimes  required  to  report  its  findings  to  the  association  with 
its  recommendations  as  to  the  punishment  to  be  inflicted,  and  the 
association,  at  a  meeting  of  its  members,  then  determines  what  such 
ponishment  shall  be.** 

Where  the  judgment  of  a  subordinate  lodge  is  reversed  by  an 
appellate  tribunal  npon  a  technicality  not  involving  the  merits,  the 
subordinate  lodge  has  a  right  to  a  .new  trial  of  the  charges  preferred 


tlie  iupretae  council  and  its  officers 
of  p^i,  fraud  and  dishonesty,  ami 
their  action  in  expelling  him  is  in- 
valid. Wilcox  V.  Supreme  Coancil 
Royal  Arcanum,  210  N.  T.  370,  52  L. 
E.  A.  (N.  S.)  806,  104  N.  E.  824, 
aff'g  151  N.  T.  App.  Div.  287,  136  N. 
Y.  Supp.  37T. 

»i  Green  v.  Board  of  Trade  of  Cbi- 
esgo,  174  ni.  485,  48  L.  B.  A.  365,  51 
K.  B.  599,  aft  'g  63  111.  App.  446.  See 
also  Harris  v.  Aiken,  76  Ean.  516,  123 
Am.  St.  Eep.  149,  92  Pao.  537;  Peo- 
ple V.  Old  Guard  City  of  New  York, 
87  N.  Y.  App.  Div.  478,  84  N.  Y.  Supp. 
766,  afl'd  178  N.  Y.  576,  70  N.  E. 
1105. 

A  board  of  directors  of  a  chamber 
of  commerce  is  not  deprived  of  juris- 
diction  to  try  a  member  because  the 
charges  against  him  were  made  by  a 
member  of  such  board,  where  the  by- 
laws require  the  bo&rd  to  examine  all 
charges  filed  against  a  member,  with- 
out any  exception.  Wood  v.  Chamber 
of  Commerce  of  Milwaukee,  119  Wis. 
367,  96  N.  W.  836. 

»  Murdock  v.  Phillips  Academy,  IS 
Pick.  (Mass.)  244.  See  also  Shelley 
V.  UcLcan,  86  N.  Y.  Misc.  231,  121 
N.  Y.  Supp.  61. 

M  Qreen  v.  Board  of  Trade  of  Cbi- 

6763 


eago,  174  ni.  583,  49  L.  E.  A.  365,  51 
N.  E.  598,  8ft 'g  83  111.  App.  446. 

M  Murdock  v.  Phillips  Academy,  12 
Pick.  (Mass.)  244;  Eulberg  v.  Na- 
tional Council  of  Enigbts  &  Ladies  of 
Security,   124   Minn.   437,   14E   N.   W. 


120. 

He  has  a  right  to  be  confronted 
with  all  the  witnessoB  and  to  bear 
their  testimony.  Raych  v.  Hadida,  72 
N.  Y.  Misc.  469,  130  N.  Y.  Supp.  346. 

He  cannot  be  legally  expelled  on  ex 
parte  evidence.  Sleeper  v.  Franklin 
Lyceum,  7  R.  I.  523;  Labonchere  v. 
Earl  of  Wharnclifte,  13  Ch.  Div.  346; 
Fisher  v.  Eeane,  11  Ch.  Div.  353. 

An  order  of  expulsion  based  in  part 
on  evidence  taken  at  a  time  and  place 
of  which  he  had  no  notice,  and  when 
he  was  not  present,  is  void.  Kulberg 
v.  National  Council  Enights  &  Ladies 
of  Security,  124  Minn.  437,  145  N.  W, 
120. 

As  to  the  effect  of  improperly  ex- 
cluding evidence,  see  Sperry's  Appeal, 
116  Pa.  St.  381,  9  Atl.  478;  Vaughn 
V,  Herndon,  91  Tenn.  64,  17  8.  W.  793. 

»  People  V,  Old  Guard  City  of  New 
York,  87  N,  Y.  App.  Div.  478,  84  N. 
Y.  Supp.  766,  aff'd  178  N.  T.  576,  70 
N.  E.  1105. 
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af^inst  the  member,  re^rdless  of  whether  the  appellate  tribunal 
directed  a  new  trial  or  had  a  right  to  do  so.** 

Since  the  ezpnlsion  is  in  the  nature  of  a  judicial  act,  it  should  be 
made  a  matter  of  record  in  the  proceedings." 

§3967. Waiver  at  irregnlarities;  estoppal  and  act[iii«icanM. 

A  member  waives  irregularities  in  the  procedure  leading  up  to  his 
suspension  or  expulsion  by  submitting  his  case  for  trial  without  ob- 
jecting thereto."  So  he  waives  objections  to  being  tried  by  a  par- 
ticular board  or  any  of  its  members  by  appearing  and  sabmittiBg 
his  case  for  trial  by  them  without  objecting  to  the  manner  in  which 
the  board  ia  constituted.** 

Failure  to  give  any  notice  at  all  of  the  hearing,  or  insofficiency  of 
notice,  may  be  waived  and  rendered  immaterial  by  an  appearance 
and  failure  to  object.**    And  lac^  of  epecificneas  in  the  charges  will 


M  Shelley  v.  McLean,  66  N.  Y.  Uiac. 
231,  121  N.  T.  8upp.  61. 

T  Seehorn  v.  Supreme  Couaeil  Cath- 
□lie  KuightB  of  America,  SS  Mo.  App. 
E33,  68  8.  W.  949. 

tS  Pitcher  V.  Board  of  Trade  of  Chi- 
cugo,  131  III.  412,  13  N.  E.  187. 

••Pitcher  v.  Board  of  Trade  of  Chi- 
eogo,  121  111.  412,  13  N.  E.  187. 

He  waiveB  the  objection  that  the 
board  ii  not  properly  confltitnted 
where  he  fails  to  raise  that  qnestion 
before  or  at  the  hearing.  Baych  v, 
Hadida,  72  N.  T.  Misc.  469,  130  N.  T. 
Sapp.  346. 

Ad  order  of  the  board  of  diTectara 
expelling  a  member  is  not  subject  to 
collateral  attack  because  of  prejudice 
and  consequent  disqualification  of  one 
of  the  directors,  where  no  objection 
was  taken  during  the  trial  of  the 
charge  before  the  board.  Jackson  v. 
South  Omaha  Live  Stock  Exchange, 
49  Neb.  687,  68  N.  W.  1051. 

By  replying  in  the  negative,  when 
asked  whether  he  objected  to  being 
tried  by  any  member  of  the  board 
nnd  by  participating  In  the  investi- 
gation and  allowing  same  ta  proceed, 
n  member  was  held  to  have  waived 
objection  to  trial  by  the  board  or  any 
of  its  members.    People  v.  Old  Ouard 


City  of  New  York,  87  N.  Y.  App.  Mv. 
478,  84  N.  Y.  Snpp.  7M,  aft'd  178  N. 
Y.  576,  70  N.  E.  HOB. 

*0  Oallf onla.  Levy  v.  Magnolia 
Lodge  No.  29, 1.  O,  O.  F.,  110  Cal.  29T, 
42  Pac.  887. 

Eaauo.  See  Harris  v.  Aiken,  7fi 
Kan.  516,  123  Am.  St.  Bep.  149,  9E 
Pac.  537. 

UlmiMOtft.  Natl(7nal        Council 

Knights  t  Ladies  of  Security  v.  Tn- 
rovh,  135  Minn.  455,  161  N.  W.  825. 

Now  Tork.  People  v.  Coachman's 
Union  Ben.  Ass'n,  4  MiM.  4E4,  24  N. 
Y.  Supp.  114. 

Petuu^ranl^  Com.  v,  Pennsylvs- 
ria  Ben.  Society,  2  Berg.  A  B.  141; 
NeS  V.  Pennsylvania  Danghters  of 
Liberty,  82  Pa.  Super.  Ct.  26L 

Compare  Downing  t.  St.  Columbia 'l 
B.  C.  T.  A.  B.  Society,  10  Daly  (N. 
Y.)  262. 

"Mere  irregularities  in  the  man- 
ner of  the  preparation  of  the  notice 
do  not  render  the  judgment  void  if 
the  accused  is  really  afforded  an  op' 
portunity  to  be  heard,  and  is  present 
and  is  heard."  National  Cooneil 
Knights  k  Ladles  of  Security  v. 
Turovh,  185  Minn.  455,  161  N.  W. 
225. 

In  People  n.  Women's  CathoUa  Or 
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not  render  the  expulsion  void  where  the  accused  member  is  present 
at  the  trial  and  has  actual  knowledge  of  the  particular  charge  to  be 
heard.'^  Nor  is  a  hearing  necessary  if  the  accused  member  admits 
the  truth  of  the  charge  against  him,"  especially  where  he  has,  by  his 
own  act,  made  it  impossible  for  himself  to  appear  before  the  tribunal 
of  the  society .••  But  Uie  mere  fact  that  he  does  not  appear  after  due 
notice  wiU  not  dispense  with  the  necessity  of  proving  the  charges.** 
Since  a  void  expulsion  is  merely  a  breach  of  contract,  the  expelled 
member  may  afBrm  or  disaffirm  it,  at  his  election."    If  he  acquiesces 


d«r  of  Foreatera,  1B2  HI.  78,  44  N. 
E.  401,  hB'g  G9  ni.  App.  390,  ir- 
regularities in  the  eharaeter  of  the 
notice  were  held  not  to  be  Bofflcient 
to  deprive  the  tribunal  of  jnriBdie- 
tion  BO  as  to  justify  the  member  in 
tBiling  to  exerciae  his  right  of  ap- 
peal Tithin  the  order,  where  ihe  was 
preaent  at  the  meeting. 

A  member,  while  inasne,  eannot 
waive  notice  in  peraon.  Supreme 
Lodge  Ancient  Order  of  United  Work, 
men  v.  Zuhike,  129  HI.  298,  21  N.  E. 
789. 

SlFepin  v.  Soeiete  St  Jean  Bap- 
tiate,  24  B.  I.  5S0,  60  L.  B.  A.  626,  &4 
AO.  47. 

"Irregtilarities  ia  the  form  or  man- 
ner in  which  the  efaargea  are  preferred 
are  not  fatal  if  he  ia  adviaed  of  the 
charges  agaioat  him,  and,  himself 
preaent,  is  tried  on  aueh  ehargea." 
National  Council  of  Knighta  ft  Ladies 
of  Seenrity  v.  Turovh,  135  Minn.  455, 
181  N.  W.  325. 

MMaxer'a  Appeal,  9  Wkly.  Notes 
Cas.  (Pa.)  441. 

Vliere  a  anspendsd  member  ad- 
mits the  correetneaa  of  the  charge 
against  him  and  pajs  a  flne  aaaeaaed 
againat  him  at  the  time  of  hia  sua- 
pension,  he  cannot  thereafter  attack 
the  validity  of  hla  anspenaion  on  a 
claim  for  aick  benefits  on  the  ground 
that  the  by-law  under  which  he  was 
suspended  did  not  provide  for  a  bear, 
ing,  and  that  no  notice  was  given  him 
and    BO    hearing    had.      VoTpi  colli    v. 


Societa  Tollaatese  Di  Uutuo  Socco- 
roso,  81  N.  J.  L.  374,  79  Atl.  1034. 

Where  the  accused  member  waa 
charged  with  failing  to  pay  notea  in- 
dorsed by  the  accuser  to  enable  the 
accused  to  repay  money  misappro- 
priated by  him,  but  there  was  a  dis- 
pute as  to  the  amount  which  he  owed 
the  accuser,  and  all  parties  interested 
elected  to  have  the  corporate  tribu- 
Bsl  determine  the  amount,  it  waa  held 
that  the  accused  was  entitled  to  a 
hearing  although  he  admitted  that 
he  was  indebted  to  the  accuser  in  a 
certain  amount.  People  v.  East  Buf- 
falo Live  Stock  Ass'n,  88  N.  Y.  App. 
Div.  619,  84  N.  Y.  Bupp.  795,  a«f 'd  179 
N.  Y.  598,  72  N.  E.  1148. 

USo  the  failure  to  give  him  notice 
and  an  opportunity  to  be  heard  will 
not  invalidate  proceedings  to  expel 
him  on  the  ground  that  he  baa  been 
convicted  of  a  felony,  where  he  was 
convicted  on  his  own  confession,  and 
is  serving  a  sentence  in  prison  at  the 
time  of  his  expulsion.  Berkbout  v. 
Supreme  Council  Eoyal  Arcanum,  62 
N.  J.  L.  103,  43  Atl.  1. 

«4  People  V.  Young  Men's  Father 
Matthew  Benev.  Society,  65  Barb.  (N. 
Y.)  357.  See  also  Society  for  Visits-' 
tion  of  Sick  ft  Burial  of  Dead  v. 
Com.,  53  Pa.  St.  125,  91  Am.  Dec.  139. 

SB  Stolorow  V.  National  Council 
Knighta  ft  Ladies  of  Security,  130 
Minn.  345,  153  N.  W.  848;  Marcus  v. 
National  Council  Knights  ft  Ladies  of 
Security,   133   Minn.   145,   143   N.   W. 
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in  the  expulsion,  he  and  those  claiming  under  him  are  estopped  from 
thereafter  asserting  rights  based  on  membership  in  good  standing.** 
Bat  in  order  that  his  acts  may  be  deemed  a  waiver  or  acquiescence 
he  must  have  knowledge  that  his  expul^on  was  illegal  and  of  his 
rights  in  the  premises.*''  As  in  other  cases,  he  must  make  his  elec- 
tion within  a  reasonable  time,  and  in  some  distinct  manner,  under 
the  circumstances."'  "Where  he  takes  no  steps  of  any  kind  to 
secure  his  reinstatement,  allows  dues  which  had  accrued  aud  were 
payable  prior  to  the  date  of  his  expulsion  to  remain  unpaid,  and 
neither  tenders  such  dues  nor  any  subsequent  accruing  dues,  he  must 
he  taken  to  have  acquiesced  in  and  consented  to  the  sentence  of  ex- 
pulsion or  suspension.""  But  it  has  been  held  that  mere  silence 
or  inaction  by  an  expelled  member  of  a  mutual  benefit  association 
will  not  amount  to  acquiescence  in  the  expulsion,  so  as  to  bar 
recovery  on  his  certificate  after  his  death,  where  the  expulsion  is  void 
and  the  association  has  suffered  no  injury  by  such  inaction."  And 
the  fact  that  a  suspended  member  signs  a  request  for  reinstatement 
does  not  estop  him  from  asserting  that  such  suspension  was  un- 
lawful." 

§  3968. Review  by  the  courts.    The  courts  may  review  the 

action  of  a  corporation  in  expelling  a  member,  for  the  purp(»e  of 
determining  whether  the  cause  of  the  expulsion  was  sufficient  in  law, 
whether  the  corporation  proceeded  in  accordance  with  the  law,  upon 
reasonable  notice  to  the  member,  and  whether  the  hearing  and  ex- 
pulsion were  in  good  faith,  and  in  compliance  with  its  charter  and 
by-laws,  and,  if  the  member  was  wrongfully  expelled,  he  will  be 

265 !     Glurdon     v.     Supreme     Lodge  of  FythiM  of  World,  50  Mo.  App.  45. 

Kaights  of  Pythias  of  World,  50  M<r.  MOIardon       t.       Supreme      Lodge 

App.  45.  KuightB  of  Pjthiaa  of  World,  50  Uo. 

M  Marcus      v.      National      Council  App.   45,    quoted    with     approval    in 

Knighta    &    Ladies    of    Seeurit}',    123  Konta  t.   St.  Louis   Stock  Exebsnge, 

Minn.  145,  143  N.  W.  265.  189  Mo.  28,   87   S.  W,   989.    See  also 

In     Kulberg    v.     National     Council  Marcus   v.   National   Council   Knights 

Knights    &    Ladies    of   Security,    124  &  Ladies  of  Security,  123  Minn.  145, 

Minn.   437,   145   N.   W.   120,   the   evi-  143   N.    W.    265;    Bange    v.    Saprems 

dence  was  held  not  to  show  acqnies-  Council  Legion  of  Honor  of  Missouri, 

cence.  128  Mo.  App.  461,  J05  S.  W.  1092. 

STDague  V.  Grand  Lodge,  Brother-  4APnrdy    v.    Bankers'    Life   Aas'n, 

hood  of  Railroad  Trainmen,   111  Md.  101  Mo.  App.  01,  74  S.  W.  486. 

95,  73  Atl.  735,  41  Kelly    t.    Supreme    Court   Inde- 

8«Konta    V.    St.    Louis    Stock    Ei-  pendent   Order   of   Forerters,   195  IIJ. 

change,   189  Mo.   28,  87  8.  W.  969j  App.  501. 
Olardon    v.    Supreme   Lodge   Knights 
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reinstated.**  And  if  the  laws  of  the  association  are  deficient  in 
stating  what  the  rights  of  a  member  are,  "and  the  method  to  be 
pursued  to  protect  them,  the  court  may  intervene,  ascertain  those 
rights,  and  provide  for  their  protection."*  But  the  action  of  the 
corporation  is  conclusive,  if  it  is  within  the  powers  conferred  upon 


UOUlfornla.  Otto  v.  Joumeymen 
Tailors  *  Protective  £  Benevolent 
L'nion,  75  C«l.  308,  7  Am.  8t.  Hep. 
156,  17  Pae.  217. 

OcorgU.  Savannah  Cotton  Ex- 
change V.  State,  54  Ga.  868;  State  v. 
Georgia  Medical  Society,  38  "Ga,  808, 
95  Am.  Dec.  408. 

Kantnckjr.  Wallace  v.  Grand 
Lodge  United  Brotheri  of  Friendship, 
32  Ky.  L.  Rep.  1013,  107  S.  W.  724. 

MaryUnd.  Uost  Worshipful  Unit- 
ed Grand  Lodge  of  P.  t  A.  M.  of 
Maryland  v.  Lee,  128  Md.  43,  96  Atl. 
872. 

Nsbraaka.  Bonacum  v.  Murpbj',  71 
Neb.  463, 104  N.  W.  180,  98  N.  W.  1030. 

N0W  3m»f.  Zeliff  t.  Grand  Lodge 
of  New  Jersey  Knights  of  Pythias,  53 
N.  J.  L.  538,  22  Atl.  63. 

New  Yvtk.  Wileox  \.  Supreme 
Council  Royal  Arcanum,  210  N.  Y.  370, 
52  L.  R.  A.  (N.  8.)  806,  104  N.  E.  624, 
alT'g  151  App.  Div.  297,  138  N.  T. 
Supp.  377;  Semhen  t.  State  Council 
Junior  Order  of  United  American 
Mechanics  of  State  of  New  Tork,  176 
App.  Div,  567,  163  N.  Y.  Supp.  193; 
Reed  V,  National  Order  Daughters  of 
babella,  95  Misc.  695,  160  N.  T.  Supp. 
907,  aff'd  177  App.  Div.  949,  164  N. 
y.  Supp.  1110. 

pamutylvatiift.  Com.  v.  Union 
I'eague  at  Philadelphia,  135  Pa.  St. 
301,  8  L.  R.  A.  195,  SO  Am.  St.  Rep. 
870,  19  Atl.  1030;  Carlin  v.  Aneienl 
Order  of  Hibernians,  54  Pa.  Super. 
Ct.  612. 

Texas.  Screwmen  's  Benev.  Ass  'n 
V.  Benson,  76  Tex.  552,  13  8.  W.  379; 
Thompson  v.  Grand  International 
Brotherhood  of  Locomotive  Engineers, 
41  Tex.  Civ.  App.  176,  91  a  W.  834. 


WaAlngton.  State  v.  Corgiat,  60 
Wash.  95,  96  Pac.  689;  Hendryx  v. 
People's  United  Church  of  Spokane, 
42  Wash.  336,  4  L.  B.  A.  (N.  S.)  1154, 
7  Ann.  Cas.  T64,  64  Pac.  1123. 

imscoiudiL  WtFOd  V.  Chamber  of 
Commerce,  119  Wis,  367,  96  N.  W. 
835.  See  also  Wuerfler  v.  Trustees  of 
Grand  Grove  Wisconsin  Order  of 
Druids,  118  Wis.  19,  98  Am.  St.  Bep. 
940,  92  N.  W.  433. 

"The  courts  may  judge  of  the  cauee 
of  the  expulsion  and  the  form  of  the 
proceedings,  to  tee  whether  the  corpo- 
rate tribunal  has  acted  within  its  ju- 
risdiction and  in  the  line  of  order." 
Com.  V.  Union  League  of  Philadelphia, 
135  Pa.  St.  301,  8  L.  R,  A.  195,  20  Am. 
St.  Rep,  870,  19  Atl.  1030;  Carlin  v. 
Ancient  Order  of  Hibernians,  54  Pa. 
Super.  Ct.  512. 

"If  the  corporation  violates  its 
laws  in  the  trial  of  one  of  its  mem- 
bers, thereby  committing  jurisdic- 
tional error  to  the  injury  of  the 
property  rights  of  a  member,  equity 
will  furnish  him  a  remedy  if  he  hog 
none  other."  Wood  v.  Chamber  of 
Commerce  of  Milwaukee,  119  Wis.  367, 
0(i  N.  W.  835. 

The  court  may  make  inquiry  as  to 
whether  the  tribunal  of  &  church  ex- 
pelling a  member  was  organised  as 
required  by  the  constitution  of  the 
church,  and  whether  one  of  the  per- 
Bons  sitting  as  a  member  of  the 
tribunal  waa  disqualified  under  the 
rules  of  the  church.  Bonacum  v.  Mur- 
phy, 71  Neb.  463,  104  N.  W.  180,  98 
N.  W.  1030. 

41  Shelley  v.  McLean,  66  N.  Y.  Misc. 
231,  121  N.  Y.  Supp.  8L 
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the  corporation  by  its  charter, 

MOtUlfonU.  LeTj'  V.  Magnolift 
Lodge  No.  29, 1.  O.  O.  P.,  110  CbI.  2»7, 
42  Pfto.  88T ;  Otto  v.  jQurneymen  Tai- 
lors'  Protective  A  Benevoleot  Union, 
75  CrL  308,  7  Am.  St.  B«p.  156,  17 
Pac.  217. 

OonoecUcnt.  Coimellj  v.  MoBonlc 
itat.  Ben.  Asn'n,  5S  Conn.  552,  9  L. 
B.  A.  42S,  18  An.  St.  Bep.  296,  20 
AtL  671. 

DUnols.  People  v.  Womeo's  Catho- 
lic Order  of  Foresters,  162  HI.  78,  44 
N.  E.  401,  aff'g  59  Dl.  App.  390; 
Pitcher  V.  Board  of  Trade  of  Chicago, 
121  ni.  412,  13  N.  E.  187;  Bobinaou  t. 
Yat«s  City  Lodge  No.  448,  A.  F.  ft 
A.  Hasoan,  86  111.  598;  People  t.  Board 
of  Trade  of  Chicago,  80  DI.  134;  Oer- 
man  v.  Supreme  Tribe  of  Ben  Hur, 
201  DI.  App.  190;  High  Ccmrt  Inde- 
pendent Order  of  Foresters  v.  Zak,  35 
171.  App.  613,  aff'd  136  ni.  18S,  29 
Am.  St.  Rep.  318,  26  N.  E.  593. 

IndltlU.  Supreme  Council  Order  of 
Chosen  Friends  y.  Garrigus,  104  Ind. 
133,  54  Am.  Bep.  29S,  3  N.  E.  818. 

IOW&.  WooUey  V.  Independent  Or. 
dor  Odd  Fellows,  Lodge  No.  23,  61 
Iowa  492,  16  N.  W.  576. 

KoitnckT.  Wallace  v.  Grand  Lodge 
United  Brothers  of  Friendship,  32  Ky. 
L.  Bep.  1013,  107  S.  W.  724. 

Mwrland.  Uast  Worshipful  United 
Grand  Lodge  of  F.  &  A.  M.  of  Mary- 
land V.  Lee,  128  Md.  42,  96  Atl.  872; 
District  Grand  Lodge  No.  5,  Inde- 
pendent Order  B'nai  B'rith  t. 
Independent  Order  B'nai  B'rith,  65 
Md.  236,  3  Atl.  104;  Anacoeta  Tribe, 
No.  Twelve,  Improved  Older  of  Bed 
Men  V.  Murbach,  13  Md.  91,  71  Am. 
Dee.  625. 

Ass'n  V.  Parmenter,  ISO  Mass.  415, 
62  N.  E.  740;  Spilman  v.  Supreme 
Council  of  Home  Circle,  157  Mass. 
128,  31  N.  E.  776;  Burbank  v.  Boston 
Police  Eflipf  Ass'n,  144  Mass.  4:t4,  11 
N.  E   691;  Gray  v.  Christian  Society, 


and  in  accordance  with  tlie  law,** 
137  Maaa.  329,  50  Am.  Bep.  310; 
Gregg  V.  MaasacbusettA  Medical  So- 
ciety, 111  Mass.  185,  15  Am.  Bep.  24. 

iwi-Mym  Burt  V.  Grand  Lodge 
Free  ft  Accepted  Masons,  44  Mich.  208. 

UasonrL  Seehom  v.  Supreme 
Conncil  Catholic  Enlghta  of  America, 
99  Ho.  App.  233,  68  &  W.  949. 

NebnsluL.  Wilber  v.  Lincoln  Aerie 
No.  147,  Fraternal  Order  of  Eagles, 
99  Neb.  428,  156  N.  W.  658;  Booacnm 
V.  Mnrphy,  71  Neb.  463,  104  N.  W. 
180,  98  N".  W.  1030. 

Knr  Janar.  ZeUfl  v.  Qraad  Lodge 
of  New  Jersey  Knights  of  Pythias, 
53  N.  J.  L.  536,  22  Atl.  63. 

N«V  Tork.  People  t.  New  Tork 
Produce  Exchanga,  149  N.  Y.  401,  44 
N.  E.  84. 

PmowjinaUi.  Com.  t.  Union 
League  vt  Philadelphia,  135  Pa.  Bt. 
301,  8  L.  R.  A.  195,  20  Am.  St.  Bep. 
870,  19  Atl.  1030;  Society  for  Visita* 
tlon  of  Slch  A  Burial  of  Dead  v.  Com., 
52  Pa.  St.  125,  91  Am.  Dee.  139;  Leech 
V.  Harris,  2  Brewst.  571;  Com.  v.  Pike 
Beneficial  Society,  8  Watte  ft  S.  250; 
Black  ft  White  Smith's  Society  v. 
Vandyke,  2  Whart.  309,  30  Am.  Doc 
263;  Nefl  t.  Pennsylvania  Daughtera 
of  Liberty,  62  Pa.  Super.  Ct.  E51; 
Badger  v.  Aeolian  Council  No.  17,  39 
Fa.  Super.  Ct.  406;  Crow  v.  Capital 
City  Council,  26  Pa.  Super.  Ct.  411. 

TetmesMe.  Vaughn  v.  Hemdon,  91 
Tenn.  64,  17  8,  W.  793. 

Texaa.  Bcrewmen  's  Benev.  Ass  'n 
V.  Benton,  76  Tex.  552,  13  B.  W.  370  ; 
Manning  v.  San  Antonio  Club,  63  Tex. 
166,  51  Am.  Bep.  639;  Thompson  v. 
Grand  International  Brotherhood  of 
Locomotive  Engineers,  41  Tex.  Civ. 
App.  170,  91  S.  W.  834. 

The  power  of  suspension  is  in  ito 
nature  judicial,  and  a  judgment  of 
Buspension,  if  all  the  Jurisdictional 
rrquirements  have  been  met,  is  to  be 
taken  as  at  least  prima  facie  legal, 
and    will    bo  so    recognirad    by    the 
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and  under  such  circumstances  the  coart  will  abide  by  its  decision  in 
respect  to  questions  of  fact,**  and  will  not  consider  the  we^ht  of 
the  evidence  upon  which  it  act«d,*  or  review  the  case  on  its 
merits.*'    "In  Uie  matter  of  expulsion,  the  society  acts  in  a  quasi 


conrts.  Seehom  v.  Supreme  Conncil 
Catholic  EnightB  of  Amerlck,  95  Mo. 
App.  233,  S8  8.  W.  949. 

"The  metbods  provided  b^  the  laws 
of  t,  eorporation  for  diBCipUning  it! 
mem  ben,  unlesi  void  for  unreaton- 
ableaeBs  or  violative  of  lome  law  of 
the  eorporatioa  itaelf,  or  of  the  land, 
are  supreme."  Wood  v.  Chamber  of 
Commerce  of  Milwaukee,  119  Wis. 
367,  96  N.  W.  835. 

"In  regard  to  matters  of  diicipline, 
the  eourte  will  not  interfere  againet 
the  declalDn  of  the  members  of  a  club 
profeasing  to  act  under  its  mlaa,  nn- 
leas  it  can  be  shown  either  that  the 
rales  are  contrary  to  natural  justice, 
or  that  what  has  been  done  is  ecn- 
trary  to  the  rales,  or  that  there  has 
been  mala  fldea  or  malice  in  arriving 
at  the  decision,  or  refusal  to  give  the 
members  a  hearing."  Zeliff  v.  Qrand 
Lodge  of  New  Jersey  Knights  of 
Pythias,  53  N.  J.  L.  536,  22  Atl.  63. 

"Conrta  are  always  reluctant  to  in- 
terfere with  the  disciplinary  power* 
of  voluntary  organizatlonB,  whether 
incorporated  or  unincorporated.  Buch 
interference  will  never  be  juatiflcd, 
unless  the  eierciae  of  the  power  has 
been  without  jurisdiction,  or  marked 
by  gross  injustice  or  unfairness. ' ' 
People  V.  Women 'a  Catholic  Order  of 
Forester*,  168  ni,  78,  44  N.  E.  401, 
aff'g  59  ni.  App.  390. 

In  matters  of  discipline  and  policy 
not  manifestly  violating  private 
rights.  Incorporated  voluntary  associa- 
tions are  as  supreme  within  their  own 
field  aa  a  reli^ons  society.  Wuerfler 
V.  Grand  Orove  of  Wisconsin  Order  of 
Dnilds,  IIS  Wis.  IS,  96  Am.  St.  Bep. 
940,  92  N.  W.  433. 

The  court  will  decline  to  review  the 
acts  and  conclusions  reached  by  the 


governing  authoritiea  of  a  religious 
organization  with  a  view  to  ascertain- 
ing whether  the  concliuion  reached 
is  in  accordance  with  the  usages  of 
the  chnrch.  Bonacnm  v.  Murphy,  71 
Neb.  463,  104  N.  W.  180,  98  N.  W. 
1030. 

ttSemhea  v.  State  Conncil  Jonior 
Order  of  United  American  Mechanic i 
of  State  of  New  York,  176  N,  Y.  App. 
Div.  567,  163  N.  Y.  Supp.  193. 

MReed  v.  National  Order  Daugh- 
ters of  Isabella,  95  N.  Y.  Misc.  695, 
160  N.  Y.  Supp.  907,  aff'd  177  N.  Y. 
App.  Div.  949,  164  N.  Y.  Supp.  1110. 

"Id  the  absence  of  any  special  pro- 
vision of  statute  law,  the  courts  in 
«uch  cases  are  not  appellate  tribunals, 
and,  if  the  society  acted  regularly, 
giving  due  notice  and  opportunity  to 
be  heard,  it  is  immaterial  that  another 
tribunal,  upon  evidence  which  cannot 
be  presnmed  to  be  the  same,  finds  the 
members  accused,  tried,  and  dropped 
uere  not  guilty. ' '  Canadian  Religious 
Ass'n  V.  Parm enter,  ISO  Mass.  415, 
62  N.  B.  740. 

If  the  finding  of  guilt  ia  nnsnstained 
by  any  substantial  evidence,  the  de- 
termination of  the  board  should  be  ■ 
considered  as  contrary  to  law  and 
natural  justice,  and  so  subject  to  re- 
view and  correction.  Reed  v.  Nation- 
al Order  Daughters  of  Isabella,  95  N. 
Y.  Misc.  695,  IQO  N.  T.  Supp.  907, 
aff'd  177  N.  Y.  App.  Div.  949,  164  N. 
Y.  Supp.  1110. 

47  German  v.  Supreme  Tribe  of  Ben 
Hur,  201  m.  App.  190;  Com.  v.  Union 
League  of  Philadelphia,  135  Pa.  St. 
301,  8  L.  R.  A.  195,  20  Am.  St.  Rep. 
870,  19  Atl.  1030;  Carlin  v.  Ancient 
Order  of  Hibernians,  54  Pa.  Super.  Ct. 
512. 
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judicial  cliar&cter,  and  so  far  as  it  confines  itself  to  the  exercise  of 
the  powers  vested  in  it,  and  in  good  faith  pursues  the  methods  pre- 
scrihed  by  its  laws,  such  laws  not  being  in  violation  of  the  laws  of  the 
land,  or  any  inalienable  right  of  the  member,  ite  sentence  is  con- 
clusive, like  that  of  a  judicial  tribunal."*' 

§3968. RemedieB  for  wrongful  ezptUsion.     By  the  over- 

whelming  weight  of  authority,  if  a  member  of  a  corporation  is  wrong- 
fully expelled  without  su^Bcient  cause,  or  without  a  hearing,  or  with- 
out reasonable  notice  and  an  opportunity  to  be  heard  in  his  defense, 
or  without  compliance  with  the  provisions  of  the  charter  and  by- 
laws, mandamus  will  lie  to  compel  the  corporation  to  restore  him  to 
membership,**  although  there  is  some  authority  holding  the  contra- 

ISOtto  V.  Joataeyaen  Tailors'  Pro-  Mut.  Benev.  8oc.  of  Perth  Aiaiboy,  74 
'    ~  "  -    -  -       N.  J.  L.  433,  65  Atl.  898;  Byrne  v. 

Supreme  Circle  Brotherhood  of  Union, 
74  N.  J.  L.  258,  65  Atl.  839;  Badiee  v. 
Italian -American  Christopher  Colum- 
bus Society,  67  N.  J.  L.  1B6,  50  AtL 
691;  Jcuninga  v.  Supreme  Lodge,  Or- 
der of  Shepherds  of  Bethlehem,  67  N. 
J.  L.  126,  50  Atl.  581;  State  v.  Grand 
Lodge  of  New  Jersey  Knights  of 
Pythias,  53  N.  J.  L.  636,  22  Atl.  63  j 
Siblef  V.  Board  of  Management  Car- 
teret Club  of  Elizabeth,  40  N.  J.  L. 
295.  See  also  Stahl  t.  Boumanian 
Young  Men's  Aas'n,  77  N,  J.  L.  380, 
7}  Atl.  1114;  PJries  v.  First  Buasian- 
Slavonic  Greek  Catholic  Benev.  Soci- 
ety, 83  N.  J.  Eq.  29,  89  Atl.  1036. 

New  Tork.  People  v.  Musical  Mut. 
Protective  Union,  118  N.  Y.  101,  23 
N.  E.  129,  47  Hun  273;  People  v.  Phil- 
ip Bernstein  Sick  &  Benefit  Society, 
161  App.  Div.  823,  148  N.  Y.  Supp.' 
886;  People  v.  Old  Guard  City  of  New 
York,  87  App.  Div.  478,  84  N.  Y.  Supp. 
766,  aff'd  178  N.  T.  576,  70  N.  E.  1105; 
Beed  V.  National  Order  Daughters  of 
Isabella,  95  Misc.  605,  160  N.  Y.  Supp. 
907,  aff'd  177  App.  Div.  949,  164  N.  Y. 
Supp.  1110;  Stein  v.  Marks,  44  Mise. 
140,  89  N.  Y.  Supp.  921 ;  People  v.  St. 
PranciBcus  Benev.  Society,  24  How. 
Pr.  216. 

Nortli  Carolina.     Delacy  v.  Neuse 


tective  t  Benevolent  Union,  75  Cal. 
308,  7  Am.  St.  Eep.  156,  17  Pae.  217. 

4S,AlAbama,  Medical  £  Surgical 
Society  of  Montgomery  Co.  v.  Weath- 
erly,  75  Ala.  248. 

OaJlfoniU.  Otto  v.  Journeymen 
Tailors'  Protective  &  Benevolent 
Union,  75  Cal.  308,  7  Am.  St.  Bep. 
156, 17  Pac.  217. 

Ooorgla.  United  Bros.  v.  Williams, 
126  Ga.  19,  115  Am.  St.  Bep.  64,  54 
B.  E.  907;  Savannah  Cotton  Exchange 
v.  State,  54  Ga.  668;  State  v.  Georgia 
Medical  Society,  38  Oa.  608,  95  Am. 
Dec.  408. 

UMUcliiuetts.  Horgan  v.  Metro- 
politan Uut.  Aid  Ass'n,  202  Mass. 
624,  88  N.  E.  890. 

Mlctilgaa.  Meurer  v.  Detroit  Musi- 
cians' Benevolent  ft  Protective  Ass'n, 
95  Mich.  451,  54  N.  W.  954;  Erd  v. 
Bavarian  National  Aid  t  Belief  Ass'n 
of  Detroit,  67  Mich.  333,  34  N.  W. 
565;  Allnutt  v.  Subsidiary  High  Conrt 
of  United  States  Ancient  Order  of 
Foresters,  62  Mich.  110,  28  N.  W.  802; 
People  V.  Mechanics'  Aid  Society,  22 
Mich.  86. 

MlBeoml  State  v.  Adams,  44  Mo. 
570;  Lysaght  v.  St.  Louis  Operative 
Stonemason's  Ass'n,  55  Mo.  App. 
538. 

K«w    J«rHy.      Veneda    v.    Italian 
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ry.""  In  some  jurisdictions  it  has  been  held  that  a  suit  in  equity  may 
be  maintained  by  a  member  of  a  corporation  to  enjoin  his  wrongful 
expulsion,  or  compel  reinstatement.*^     But  other  courts  bold  that, 


Hiver  Nav.  Co.,  1  Hawks  874,  9  Am. 
Dee.  636. 

OUo.  State  T.  Lipa,  29  Ohio  St. 
665. 

Pennaytnwl^  Be«mau  v.  Supreme 
I'O.dge,  Shield  of  Honor,  215  Pa.  637, 
61  Atl.  7B2;  Evans  v.  Philadelphia 
Clnb,  SO  Pa.  St.  107;  Com.  t.  German 
Bee.  for  Mut.  Support  &  Aasiatanee, 
15  Pa,  St.  251;  Com.  v.  St,  Patrick 
Benev.  Society,  2  Binn.  441,  4  Am. 
Dec.  453;  Black  ft  Wblte  Smith's  So- 
ciety V.  Vandyke,  2  Wbart.  309,  30 
Am.  Dec,  263. 

Bboda  laland.  LavsUe  v.  Societe 
St.  Jean  Baptiate  De  Woonsocket,  17 
B.  I.  680,  16  L.  B.  A.  3S2,  24  Atl.  467. 

TSZM.  Serewmen'B'  Benev.  Ass'n  v. 
Benaoo,  76  Tex.  552,  13  S.  W,  379; 
Tbompaon  v.  Grand  International 
Brotherhood  of  Locomotive  Engineers, 
41  Tei.  Civ.  App.  178,  91  B,  W,  834; 
Supreme  CooDcil  Catholic  Knights  of 


compel  hia  reinstatement  after  hb 
Hubsequent  expulsion  from  the  eociet;. 
People  V.  Philip  Bernstein  Sick  & 
Benefit  Society,  161  N.  T.  App.  Div. 
823,  146  N,  Y,  Supp.  886, 

Mandamus  to  eOmpel  reinstatement 
\\'ill  not  lie  after  judgment  in  an  ac- 
tion to  recover  damages  for  the  ei- 
pulsion,  which  is  pending  on  appeal. 
State  V.  Lipa,  28  Ohio  St,  665. 

H  Schmidt  v,  Abraham  Lincoln 
Lodge,  84  Ky.  4B0,  2  S.  W.  156;  Wal- 
lace V.  Grand  Lodge  United  Brothers 
cf  Friendship,  32  Ky.  L.  Bep.  1013, 
107  S.  W.  724. 

Uandamua  wilt  not  lie  xtnder  the 
Ohio  statute  since  the  act  is  not  one 
specially  enjoined  by  law,  and  because 
the  expelled  member  has  a  plain  and 
adequate  remedy  in  the  ordinary 
course  of  the  law  by  an  action  for 
damages  or  a  eait  tor  injunction. 
Frateroal  Mystic  Circle  v.  State,  61 


State  V,  CoTgiat,  50 
Wash.  95,  96  Pac.  689. 

Wlseonaln.  State  v.  Chamber  of 
Commerce  of  Milwaukee,  47  Wis.  670, 
3  N.  W.  780,  20  Wia.  63. 

Althongh  the  relator  is  entitled  to 
leetoratian  to  membership  at  the  time 
when  he  applies  for  the  writ,  the  writ 
■hoTtld  be  denied  and  the  proceeding 
dismissed  where  it  is  made  to  appear, 
by  new  matter  set  up  in  the  answer, 
that  the  infirmity  in  his  expulsion  has 
been  cured.  People  v.  Old  Guard  City 
of  New  York,  87  N.  T.  App,  Div.  478, 
84  N.  Y.  Supp.  766,  aff'd  178  N-  Y. 
S76,  70  N.  E.  1105. 

The  denial  of  an  application  for  a 
writ  of  mandamus  to  compel  the  re- 
instatement of  a  member  who  has 
been  suspended  from  attending  meet- 
ings is  not  a  bar  tt>  an  application  to 


Bi  United  Stataa.  Hall  v.  Supreme 
Lodge,  Knighta  of  Honor,  24  Fed.  450. 

HurUnd.  See  Most  Worshipful 
United  Grand  Lodge  of  F.  t  A.  M.  of 
Maryland  v.  Lee,  128  Md.  42,  96  AtL 
872. 

Mlasonrl.  Albers  v.  Uerebants'  Ex- 
change of  St.  Louis,  140  Mo.  App.  446, 
120  8.  W,  1.19;  Albere  v.  Merchants' 
Exch.  of  St.  Louis,  39  Mo,  App.  583. 
Bee  also  MofTatt  v.  Board  of  Trade  of 
Kansas  City,  250  Mo.  168,  157  8.  W. 
579, 

New  Jersey.  Altmann  v.  Benz,  27 
N.  J.  Eq.  331. 

New  York.  Stein  v.  Marks,  44 
Misc.  140,  89  N.  Y.  Supp,  921;  Olery 
V.  Brown,  51  How.  Pr,  92;  Holcombe 
V.  Leavitt,  124  N.  Y.  Supp.  980.  See 
also  White  v  Brownell,  4  Abb.  Pr. 
(N.  S.)  163. 
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since  the  remedy  at  law  by  mandamus  to  compel  restoration  to  mem- 
bership is  generally  adequate,  a.  court  of  eqnity  will  not  assume 
jurisdiction  unless  there  are  peculiar  circumstances  rendering  its  in- 
terference necessary." 


OUo.  See  Fraternal  Mystic  Circle 
V.  State,  61  Ohio  St.  628,  76  Am.  St. 
Bep.  446,  46  N.  E.  940,  wbere  it  ia 
ssid  that  if  an  expelled  member's 
remedy  by  an  action  for  damages  is 
inadequate,  lie  is  entitled  to  an  in- 
junction to  prevent  his  further  ex- 
clusion. 

FetuuylTUia.  Leech  v.  Harris,  2 
Brewst.  571;  Thomas  v.  Bllmaker,  1 
Pars.  Eq.  Caa,  98;  Neff  v.  Pennsyl- 
vania Daughters  of  Liberty,  62  Pa. 
Super.  Ct.  251. 

SoDtli  Oandlna.  Smith  v.  Smith,  3 
iJesauss.  557. 

The  court  may  enjoin  the  arbitrary 
expulsion  of  a  member  of  a  church 
where  property  rights  are  involved. 
Holcombe  v.  Leavitt,  124  N.  T.  Supp. 

»ao. 

Where  the  proceedings  for  expelling 
niembere  are  illegal  and  void,  they  may 
maintain  a  suit  in  equity  against  the 
members  of  the  corporation  remaining 
in  possession  to  have  their  expulsion 
declared  void  and  to  prevent  the  use 
of  the  assets  for  the  accomplishment 
of  purposes  other  than  those  specified 
by  the  corporate  charter.  In  eueh 
CBAe  the  legal  remedy  against  the 
members  of  the  association  remaining 
in  possession  would  be  insufficient. 
Stein  V.  Marks,  44  N.  T.  Misc.  140, 
89  N.  Y.  Supp.  921. 

Under  a  Missouri  statute  authoriz- 
ing a  suit  for  injunction  to  prevent 
the  doing  of  any  legal  wrong,  where 
nn  action  for  damages  will  not  afford 
an  adequate  remedy,  it  was  held  that 
n  member  of  a  corporation,  on  being 
wrongfully  suspended  for  nonpayment 
of  a  fine,  might  sue  to  enjoin  enforce- 
ment of  the  order  of  suspension,  a1- 
tboagh  he  would  have  been  reinstated 
on  payment  of  the  fine  under  protest. 


and  might  then  recover  it  back  in  an 
action  at  law.  Albers  v.  Merebants' 
Exch.  of  Bt.  Louis,  39  Mo.  App.  583. 

In  Hendryx  v.  People's  United 
Church  of  Spokane,  42  Wash.  336,  4 
L.  B.  A.  (N.  S.)  1154,  7  Ann.  Gas.  764, 
64  Pae.  1123,  a  member  of  a  church 
who  had  been  fraudulently  expcHed 
was  held  to  be  entitled  to  sue  in 
eqnity  to  prevent  a  fraudulent  diver- 
sion of  the  church  property. 

Where  a  snbordiaate  lodge  refuses 
to  obey  the  judgment  of  an  appellate 
tribunal  of  the  order  reinstating  an 
expelled  member,  who  has  a  contract 
entitling  him  to  sick  and  death  bene- 
fits, of  which  hs  will  be  deprived  un- 
less the  order  of  reinstatement  is  en- 
forced, a  court  of  equity,  by  manda- 
tory injunction,  will  direct  th« 
subordinate  lodge  and  its  officers  to 
lestore  him  to  membership.  Under 
J9uch  circumstances  it  will  be  pre- 
sumed that  the  appellate  tribunal  had 
jurisdiction,  in  the  absence  of  a  clear 
showing  to  the  contrary.  Wilson  v. 
Pine  Knot  Council  No.  54,  175  Ky. 
502,  194  a.  W.  537.' 

51  Allen  V.  Chicago  Undertakers' 
Ass'n,  232  III.  458,  83  N.  E.  952;  Bos- 
tedo  V.  Board  of  Trade  of  Chicago. 
227  III.  BO,  81  N.  E.  42,  aff'g  130  IlL 
App.  560;  Pitcher  v.  Board  of  Trade 
of  Chicago,  121  111.  412,  13  N.  E.  187; 
Sturges  V.  Board  of  Trade  of  Chicago, 
66  ni.  441]  Baxter  v.  Board  of  Trade 
of  Chicago,  83  III.  U6;  Fisher  v. 
Board  of  Trade  of  Chicago,  SO  III.  85; 
O'Brien  v.  Hittman,  176  111.  App.  237; 
Champion  v.  Hannahan,  138  111.  App. 
387 ;  Qregg  v.  Massachusetts  Medical 
Society,  111  Mass.  185,  l-*)  Am.  Bep.  24. 

An  injunction  is  a  preventive  rem- 
edy, and  will  not  issue  to  compel  the 
restoration  to  membership  of  a  mem- 
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An  expelled  member  of  an  incorporated  beneficial  association  can- 
not have  the  sufBcieney  of  the  evidence  upon  which  his  expulsion  was 
llpsed  or  the  regularity  of  the  proceedings  inquired  into  in  a  col- 
lateral action  for  the  recovery  of  benefits  alleged  to  be  due  him, 
where  the  expulsion  was  voted  after  notice,  trial  and  conviction 
in  SECordance  with  the  provisions  of  the  charter  and  by-laws,  and  upon 
a  diai^  thereby  made  a  cause  for  expulsion.^  But  the  jurisdiction 
of  the  body  before  whom  the  trial  was  had  may  be  attacked  coilaterally 
in  such  an  actian.** 

By  the  weight  of  authority,  a  member  of  a  corporation  who  has 
been  wrongfully  expelled  may  maintain  an  action  against  the  cor- 
poration to  recover  any  damages  which  he  may  have  sustained  by 
reason  of  the  expulsion,  and  is  not  restrieted.to  his  remedy  to  compel 
reinstatement,"  although  there  is  authority  which  holds  the  eontra- 


ber  who  hai  been  expelled.  Champicm 
V.   H&igiahan,  138  lU.  App.  3S7. 

U  Rigler  V.  National  Council 
Knights  Jt  Ladies  of  Security,  128 
Minn.  51,  150  N.  W.  17S;  Beeman  v. 
Supreme  Lodge,  Shield  of  Honor,  215 
I-a.  627,  64  Atl.  792;  BUck  &  White 
Smith's  Soeiet}'  v.  Vandyke,  2  Wbart. 
(Pa.)  309,  30  Am.  Dee.  263. 

See  aljio  standard  works  on  fraternal 
bene  At  aasociatione. 

M  Wilcox  V.  Supreme  Conneil  Boyal 
Arcanum,  210  N.  T.  370,  52  L.  E.  A. 
<N.  8.)  806,  104  N.  E.  624,  aif'g  151 
N.  Y.  App.  Div,  297,  130  N.  Y.  Sujip. 
377. 

BSnmtAd  SIpUa.  Bepublican  News- 
paper Co.  V.  Northwestern  ABsociated 
Press,  51  Fed.  377;  Crosby  Lumber 
Co.  V.  Smith,  51  Fed.  63. 

2E«atiick7.  Wallace  v.  Grand  Lodge 
United  Brothers  of  Friendship,  32  Ey. 
L.  Bep.  1013,  107  8.  W,  724. 

MlMJMJHJt  Independent  Order 
Sons  &  Daughters  of  Jacob  of  Ameri- 
ca V.  Wilkes,  98  Miss.  179,  52  L.  B. 
A.  (N.  e.)  817,  33  So.  493. 

MlasonrL  Ludowi«ki  v.  Polish  So- 
man Catholic  St.  Staneslaua  Koska 
Benev.  Societj,  29  Mo.  App.  337. 

New   3«carr.      D'Aloia 


Now  ToriL  People  v.  Uusieal  Mnt. 
Protective  Union,  118  N.  Y.  101,  23 
N.  E.  129. 

Ohio.  Fraternal  Mystic  Circle  v. 
State,  61  Ohio  St.  626,  76  Am.  St.  Bep. 
446,  48  N.  E.  940. 

I«xa8.  Thompson  v.  Grand  Inter- 
national Brotherhood  of  Locimiotive 
Engineers,  41  Tes.  Civ.  App.  176,  81 
8.  W.  834;  Supreme  Council  Catholic 
Knights  of  America  v.  Oambati,  29 
Tex.  Civ.  App.  80,  69  S.  W.  114;  Ben- 
son V.  Screwmen 's  Benev.  Ass'n,  2 
Tex.  Civ.  App.  66,  21  S.  W.  562. 

This  is  true  where  membership  has 
a  direct  pecuniary  value,  and  the  dam- 
age resulting  from  the  expuUion  can- 
not be  remedied  by  reinstatement. 
TbompaoQ  v.  Grand  International 
Brotherhood  of  Locomotive  Engineers, 
41  Tex.  Civ.  App.  178,  91  S.  W.  834. 

That  an  order  expelling  a  member 
of  a  fraternal  benefit  association  is 
void  for  want  of  notice  and  trial  is  not 
a  dcf^ise  to  an  action  by  the  expelled 
member  to  recover  insurance  premiums 
paid  by  him.  Supreme  Council  Cath- 
olic Knights  of  America  v.  Gambati, 
29  Tex.  Civ.  App.  80,  69  S.  W.  114. 

When  a  shareholder  is  wrongfully 
excluded  from  a  corporation,  and  his 
Fratellanza  Italiana  of  Vineland,  S4  interest  therein  declared  forfeited, 
N.  J.  L.  683,  87  Atl.  472.  and  in  an  action  for  damages  be  re-   , 
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ry.**  He  may  also  maintain  such  an  action  a^inst  a  third  person  who 
wrongfully  procures  his  expulsion."  It  is  not  necessary  that  the 
expelled  member  exhaust  his  remedies  within  the  corporation  to 
correct  its  wrongful  action  before  suing  for  damt^es."  Nor  will 
the  fact  that  he  takes  an  appeal  within  the  order  which  results 
in  his  reinstatement  amount  to  a  waiver  of  his  right  to  recover 
damages."  Publication  of  a  notice  of  expulsion  in  the  official  maga- 
zine of  the  order  is  a  proper  element  of  damage  if  the  expulsion  is 
wrongful,  but  not  otherwise."* 

-«Peyre  v.  Uutual  Belief  8oc.  of 
trench  Zouaves,  90  Cal.  240,  27  Pae. 
IQ] ;  Lavalle  v.  Societe  St.  Jean  Bap- 
tjhte  da  WoonHOcket,  17  E.  I.  680,  18 
L.  B.  A.  392,  24  At).  467. 

In  Thompson  v.  Grand  International 
Brotherhood  of  Locomotive  Engineen, 
41  Ter.  Civ.  App.  176,  91  a  W.  834, 
it  is  said  that  the  Peyre  case,  supra, 
ran  hardly  be  said  to  sustain  the  prop- 
osition that  an  action  for  damages 
will  not  lie,  and  it  is  pointed  out  that 
the  court  there  held  that  the  demurrer 
tu  the  petition  was  properly  suatained 
on  the  ground  that  the  facta  alleged 
did  not  entitle  the  plaintiff  to  recover 
damages  of  defendants,  quite  ir- 
respective of  the  question  whether  be 
should  have  sought  reinstatement  by 
mandamus  as  his  only  remedy,  which 
question  was  not,  in  fact,  directly  de- 
cided at  alt. 

*T  St.  Louis  Southwestern  R.  Co.  of 
Texas  v.  Thompson,  102  Tex.  89.  19 
Ann.  Cas.  12S0,  113  S.  W.  144;  Id.  — 
Tej.  Civ.  App.  — ,  192  a  W.  1095. 

HSee    S3e70,  infra. 

H  Such  BD  appeal  and  reinatatement 
will  not  prevent  a  member  of  a  labor 
union  from  recovering  damages  for 
the  aets  of  the  local  union  in  procuf' 
ing  his  employer  to  discharge  h'"'  od 
his  failure  to  pay  a  fine  imposed  at 
part  of  his  punishment.  Blanchard  v. 
Newark  Joint  Dist.  Council  United 
Brotherhood  of  Carpenters  &  Joiners 
of  America,  77  N.  J.  L.  389,  71  Atl. 
7       1131. 

M  Thompson  v.  Qmod  International 
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covers  the  value  of  his  interest  at  the 
time  it  was  taken  from  him,  iueludiug 
the  profits  and  the  increase  in  value 
of  the  assets,  he  is  entitled  to  interest 
ou  the  amount  found  due  from  the 
time  he  was  excluded.  Crosby  Lum- 
ber Co.  V.  Smith,  61  Fed.  63. 

A  fraternal  aaaodation  may  be  made 
liable  for  a  wrongful  expulsion  of  a 
member  of  s  subordinate  lodge  where 
the  supreme  officer  of  the  association, 
with  knuwledge  of  the  facts,  confirms 
the  expulsion.  Thompson  v.  Grand 
International  Brotherhood  of  Locomo- 
tive Engineers,  41  Tex.  Civ.  App.  176, 
91  8.  W.  834. 

The  powers  of  a  oonatock  ineorpa- 
rated  religious  society  with  reference 
to  business  and  property  matters  were 
by  provision  of  the  corporate  charter 
required  to  be  exercised  by  a  board 
of  trustees.  Not  more  than  two- 
thirds  of  these  trustees  were  required 
to  be  members  of  the  church,  and  ac- 
tion taken  by  them  was  subject  to  re- 
jection by  the  congregation.  The 
trustees  were  without  authority  with 
reference  to  discipline  or  expulsion 
of  members.  The  court  held  that  for 
expulsion  of  a  member  by  tbe  congre- 
gation the  incorptrrated  society  was 
not  liable  in  damages,  since  the  suit 
did  not  involve  a  property  right  which 
the  corporation  had  invaded  through 
its  trustees,  nor  relate  to  an  act  for 
which  the  corporation  was  in  any  sense 
responsible.  Reinke  v.  German  Evan- 
gelical Lutheran  Trinity  Church,  17 
S.  D.  262,  96  N.  W.  90. 
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I. Necwd^  for  exhansting'  remedlea  within  tiie  organ- 

It  is  a  well-aettled  rule  that  the  coorts  will  not  act  in 
reinstatement  of  a  m^nber  of  a  corporation,  claiming  to  have  been 
wrongfully  expelled,  until  he  haa  pursued  and  exhausted  all  his 
remedies,  by  appeal  or  otherwise,  within  the  organization  itself.*^ 

Brotherhood  of  Locomotive  Engineers, 

41  Tex.  Civ.  App.  176,  91  8.  W.  834. 
•KWifomU.      htvj    v.     Magnolia 

lAHlge  No.  28, 1.  O.  O.  P.,  110  Cal.  297, 

42  Pac  887;  Peyre  v.  Mutual  Belief 
Boe.  of  French  Zonavea,  90  Cal.  240, 
£7  Pac  191;  Bobinson  v.  IriBh-Ameri- 
ean  Beuev.  Society,  67  Cat.  135,  7 
Pae.  436. 

a«aTgU.  Harrington  v.  Working- 
men  'b  Benev.  Aae  %  70  Oa.  340. 

nilnola.  People  t.  Women's  Cath- 
olic Order  of  Foreaters,  162  1)1.  7S,  44 
N.  £.  401,  aff'g  59  III.  App.  390;  Rob- 
inson T.  Yates  City  Lodge  No.  448, 

A.  P.  A  A,  M.,  86  ni.  598;  O'Brien  v. 
Rittman,  176  111.  App.  237.  See  also 
Spier  T.  Douglas  Mut.  Benefit  &  Aid 
Society,  144  111.  App.  193. 

Indiana,  Bauer  v.  Samaon  Lodge, 
Knights  of  Pythiw,  102  Ind.  262,  1  N. 

B.  571, 
Iowa.    Pinnerty  v.  Supreme  Council 

Catholic  Knights  of  America,  115 
Jowa  398,  88  N.  W.  834. 

ir.wM  Beno  Lodge  No.  99,  I.  0. 
0.  F.  of  HutehinBoa  v.  Grand  Lodge, 
L  O.  O.  T.  of  Kansas,  54  Kan.  73,  26 
L.  B.  A.  98,  37  Pac.  1003. 

Ualoe.  Jeane  v.  Grand  Lodge,  An- 
cient Order  TTnited  Worlmen,  SO  Me. 
434,  30  Aa  70. 

IbTTland.  Uoet  Worshipful  United 
Grand  Lodge  of  F.  ft  A.  M.  of  Mary- 
land V.  Lee,  128  Md.  42,  96  Atl.  872; 
Cinmp  Na  9  Patriotic  Order  Sons  of 
America  v.  Arrington,  107  Md.  319, 
68  Atl.  648. 

MssBftcliiiflatta.  Correia  v.  Supreme 
Lodge  Portugese  Fraternity  of  United 
States  of  America,  218  Mass.  305,  105 
K.  E.  977;  Horgan  v.  Metropolitan 
Mat.  Aid  Ass'n,  202  Mass.  524,  88  N. 
B.  890;  Oliver  v.  Hopkins,  144  Maae. 


175,  10  N.  E.  776;  Karcher  v.  Supreme 
Lodge,  Knights  of  Honor,  137  Mass. 
368;  Chamberlain  v.  Lincoln,  129  Mass. 
70;  OroBvenor  v.  United  Society  of 
Believers,  118  Mass.  78. 

MinliIgM,  People  v.  St.  George's 
6oc.  of  Detroit,  28  Mich.  261. 

Ulnneeota.  National  Council  Knights 
&  Ladies  of  SeeuTity  v.  Turovh,  135 
Minn.  455,  ISl  N.  W.  225;  Rigler  v. 
National  Council  Knights  &  Ladies  of 
Security,  128  Minn.  51,  150  N.  W,  178; 
Knlberg  v.  National  Council  Knights 
ft  Ladies  of  Security,  124  Uiun.  437, 
145  N.  W.  120;  Marcus  v.  National 
Council  Knights  ft  Ladies  of  Security, 
123  Minn.  145,  143  N.  W.  265. 

Hlssonri.  Crutcher  v.  Eastern  Di- 
vision No.  321,  Order  of  Railway  Con- 
ductors erf  America,  151  Mo.  App.  629, 
132  S.  W.  307.  See  also  Moffatf  v. 
Board  of  Trade  of  Kanaas  City,  230 
Mo.  168,  157  8.  W.  579. 

Nobradu.  Wilbur  v.  Lincoln  Aerie 
No.  147,  Fraternal  Order  of  Eagles, 
M  Neb.  4S8,  156  N.  W.  658. 

Vtm  Svnej.  Ocean  Castle,  Knights 
of  Golden  Eagle,  No.  11  v.  Smith,  58 
N,  J.  L,  545,  33  Atl.  849,  59  N.  J.  L. 
198,  35  Atl.  917;  Zeliff  v.  Grand  Lodge 
<rf  New  Jersey  Knights  of  PythiaB,  53 
N.  J.  L.  536,  22  Atl.  63;  Van  Houten 
V.  Pino,  3S  N.  J.  Eq.  133. 

New  York.  Moyae  v.  New  York 
Cotton  Exchange,  143  App.  Div.  265, 
128  N.  Y.  Supp.  112;  Kaych  v.  Hadida, 
72  Misc.  469,  130  N.  Y.  Supp.  346. 
See  also  Ewald  v.  Medical  Society  of 
New  York,  144  App.  Div.  8^  128  N. 
Y.  Supp.  886,  rev'g  judgment  70  Misc. 
615,  130  N.  Y.  Supp.  1024. 

PnuiBrlvMilft.  See  Carlin  v.  An- 
cient Order  of  Hibernians,  54  Pa. 
Super.  Ct.  512. 
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And  a  by-law  requiring  that  the  remedies  provided  by  the  society 
shall  first  be  exhausted  before  any  suit  at  law  or  in  equi^  shall  be 
iostituted  under  such  circumstanees  is  a  reaaonable  r^ulation  for 
the  settlement  of  disputes  arising  in  the  society,  and  is  binding  on  the 
members." 


TaxWL  Sere  wm  en's  Bene  v.  Asa'n 
V,  Benson,  76  Tei.  552,  13  S.  W,  379; 
Thompeon  t.  Grand  laleraktionat 
Brotherhood  of  Locomotive  Engineeia, 
41  Tei.  Civ.  App.  176,  91  S.  W.  834; 
{Supreme  Couiiril  Catholic  Knights  of 
America  v.  Gambati,  29  Tex.  Civ.  App. 
SO,  69  S.  W.  114:  Benson  v.  Serew- 
Dien's  Benev.  Ass'n,  2  Tez.  Civ.  App. 
66,  21  S.  W.  562.  See  also  SL  Lonii 
Southwestern  E.  Co.  of  Texas  v. 
Thompson,  102  Tes.  89,  19  Ann.  Caa, 
1250,  113  a  W.  144. 

WlMCnsiii.  See  SUte  v.  Board  of 
Offieers  Gegensoitige  Unt  erst  net  Eungs 
Geaell^ehafl  Germania,  144  Wta.  516, 
129  S.  W.  630. 

Bnglam!  See  Labonrhere  v.  Earl 
cf  Whamrliffe,  13  Ch.  Wv.  346;  Fisher 
V.  Keane.  11  Ch.  Div.  353;  Litt'eton  v. 
BlarkboDme,  45  L.  Ch.  29;  Baehe  v. 
itillingham,  [1S94]  1  Q.  B.  107. 

This  is  tme  although  the  appellate 
bnlr  is  a  rorporation  of  another  state. 
State  V.  GranJ  Lodge  of  New  Jersey 
Knights  of  Pythias,  53  N.  J.  U  536, 
22  AtL  63. 

"It  is  the  purpose  of  the  appeal  to 
<orreet  irregularities  and  errors,  ajid 
il  is  to  be  presnmei)  that  the  error 
will  be  eorreeted  or  the  irregularitr 
tcred  bv  the  appellate  tribunal."  Na- 
tiocal  C<>nneil  Knights  t  l>adies  of 
8ef=ritT    v.   Tarovh.    1S3   Mina.   4,>S. 

:«i  X.  w.  ^25. 

Of  course  this  ru^'>  has  nn  appliea- 
'  I]oB  where  the  provision  for  an  ajipeal 
Tilhin  the  eorjvraliiin  does  not  apply 
Iw  eir^'-*^' ''*'>*  '>t  the  eharaeier  in  .ques- 
tion. rrt>p>  V.  P>.-:ip  BernMein  Sid; 
i  fcneSt  S<v:eJT,  Ifil  X,  Y,  Apjv  l>iv. 

"Tbere   is   a    c^ar   dislinnion   l><- 


tweea  the  obligation  to  appeal  from 
the  lower  to  the  higher  tribunals  of 
the  society  itself  resting  upon  one 
who  prasentt  a  question  of  disciplioe, 
and  aueh  obligation  sq  far  as  it  con- 
eerna  one  who  asserts  a  claim  to 
money  due  opon  a  contract.  Where 
the  controversy  is  concerning  the  dis- 
cipline or  policy  or  doctrine  of  the 
order  or  fraternity,  the  member  mutt 
resort  to  the  method  of  procedure  pre- 
scribed by  the  association  including 
the  remedy  by  appeal,  before  invok- 
ing the  power  of  the  courts.  But  it 
ii  otherwise,  where  a  member  claime 
money  due  from  the  society  on  its 
contract,  or  where  the  beneficiary  of 
a  deceased  member  claims  money  doe 
froni  the  society  on  its  contract  of 
insurance;  in  snch  ease,  the  right  to 
resort  to  the  courts  to  coeres  payment 
will  not  be  abridged  by  the  right  of 
appeal  from  a  lower  to  a  higher  tri- 
bonal  of  the  society  as  conferred  by 
its  laws  and  rules."  In  the  latter 
case,  "it  is  soScient  for  the  benefi- 
ciary to  show  that  the  judgment  of 
expulsion  was  Invalid,  without  further 
showing  the  exhanstion  of  all  reme- 
dies within  the  order  or  society  for  the 
purpose  of  having  the  judgment  va- 
cated." People  V.  Women's  Catholic 
Order  of  INire«ters.  162  HL  78,  44  N- 
E  401,afr>59ni.  App.  390.  See  also 
Zeliff  V.  Grand  Lodge  of  New  Jersey 
KnigliW  of  Pythias,  53  N.  J.  L.  536, 
22  AU.  63. 

a  OaMp  Xo.  6  Patriotic  Order  Sons 
of  America  v.  Arrington,  107  Ud.  319. 
fiS  AtL  MS:  Beeman  v.  Sopreme 
Lodge.  Shield  of  Honor,  215  Pa.  627, 
6t  AtL  rpi 

Where  there  is  meh  a  provision,  • 
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A  court  of  equity  will  not  restrain  a  corporation  from  trying  a 
member  on  chargea  filed  against  him."  Nor  will  it  interfere  to  de- 
prive the  proper  corporate  tribunal  of  jurisdiction  upon  the  theory 
that  if  permitted  to  proceed  it  will  commit  jurisdictional  error,** 
OP  will  act  arbitrarily  or  unlawfully,"  or  that  the  member  will  not 
have  a  fair  hearing,"  or  that  the  charges  filed  do  not  constitute 
an  offense  under  the  constitution  or  laws  of  the  association,"  or  are 
not  sufficiently  definite  to  enable  the  accused  to  know  their  precise 
nature."  Nor  can  a  member  of  a  corporation  who  has  been  cited 
to  show  cause  why  he  should  not  be  disfranchised  for  violation  of  its 
by-laws  maintain  a  suit,  in  advance  of  action  by  the  corporation,  to 
obtain  an  adjudication  as  to  the  validity  of  the  by-laws,  unless  he 
can  show  that  he  will  sustain  irreparable  injury." 

It  has  been  held  that  the  rule  requiring  a  member  to  exhaust  his 
remedies  within  the  corporation  before  resorting  to  the  courts  does 
not  apply  where  the  difficulties  of  appeal  in  the  association  have  been 
made  so  great  as  to  constitute  a  virtual  denial  of  justice,  and  where 
no  relief  could  be  obtained  even  if  such  appeal  were  attempted,™  or 


court  of  equity  will  not  restore  a  sna- 
P«nded  tnembei  to  membership  pend- 
ing the  determination  of  bis  appeal. 
Camp  No.  6  Patriotic  Order  Sons  of 
America  v.  Arrington,  107  Md.  319, 
68  Atl.  548. 

>3Mo;^3e  V,  New  York  Gotten  Ei- 
change,  143  N.  Y.  App.  Div.  265,  128 
N,  Y.  Snpp.  Ii2.  Bee  also  EwaM  v. 
Medical  Society  of  New  York,  14*  N. 
Y.  App.  Div.  82,  128  N.  Y.  Supp.  886, 
rev'g  judgment  70  N.  T.  Misc.  616, 
130  N.  Y.  Supp.  1024. 

MWeed  T,  Chamber  of  Commerce 
of  Milwaukee,  119  Wis.  367,  96  N.  W. 
8:15. 

enMoffatt  V.  Board  of  Trade  <rf 
Kansae  City,  250  Mo.  168,  157  8.  W. 
579. 

MWood  V.  Chamber  of  Commerce 
of  Milwaukee,  119  Wis.  367,  96  N.  W. 

•TMoffatt  V.  Board  of  Trade  of 
Kanaaa  City,  250  Mo.  168,  157  a  W. 


Whether  the  faeta  alleged  eonati- 
tute  an  otfense  against  the  laws  of 
the  corporation  is  a  question  for  the 

(;777 


corporate  tribunal  in  the  first  instance. 
Moyse  v.  New  York  Cotton  Ezohange, 
143  N.  Y.  App.  Div.  265,  128  N.  Y. 
Supp.  112;  People  V.  Young  Men's 
I'flther  Matthew  Benev.  Society,  65 
Barb.  (N.  Y.)  357. 

By  hi«  membership  in  the  corpora- 
tion the  member  is  bound  to  submit 
that  qnestion  to  the  corporate  tribunal 
the  same  as  he  is  bound  to  submit  the 
question  of  his  guilt  or  innocence. 
Wood  V.  Chamber  of  Commerce  of  Mil- 
waukee,  119  Wis.  367,  96  N.  W.  835. 

W  The  eorporate  tribunal  ' '  has 
ample  jurisdiction  ta  hear  all  com- 
plaints of  that  kind,  and  a  court  of 
equity  cannot,  in  advance  of  its  act- 
ing at  all,  assume  that  when  called 
upon  to  do  so  it  will  either  refuse  to 
perform  its  duty  or  commit  jurisdic- 
tional error  otherwise. ' '  Wood  v, 
Giiamber  of  Commerce  of  Milwaukee, 
119  Wis.  367,  96  N.  W.  835. 

88  Thomas  v.  Musical  Mut.  protec- 
tive Union,  121  N.  Y.  45,  8  L.  E.  A. 
175,  24  N.  E.  24. 

70  Brown  v.  Supreme  Court  I.  O.  F., 
176  N.  Y.  132,  68  N.  E.  145.    See  also 
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where  the  higher  body  has  prejudged  the  matter  in  issue."  And 
it  is  generally  held  that  an  appeal  need  not  be  taken  to  a  higher 
body  within  the  corporation  where  the  expulsion  ia  void,'*  although 
there  is  authority  to  the  contrary.^     It  has  also  been  held  that  a 


state  T.  Board  of  Officers  Gogonaeitige 
Uuterstuetzuuga  OeaellBchaft  Germa- 
nia,  144  Wis.  516,  129  N.  W.  630. 

"The  method  of  appeal  must  not 
impose  aadue  hardBhip  on  the  member 
or  it  will  be  void."  Nati  nal  Council 
Knights  &  Lailies  of  Security  v. 
Turovh,  135  Minn.  455,  161  N.  W.  225. 
A  failure  to  appeal  within  the  or- 
der is  not  eicnaed  because  of  the  de- 
lay involved  in  such  a  coorse,  where 
it  does  not  appear  that  such  delay  will 
necessarily  or  probably  deprive  the 
member  of  hie  Just  righta,  and  there- 
fore it  must  be  presumed  that  if  suc- 
cessful on  appeal  he  will  be  fally 
restored  to  alt  his  rights,  including 
auy  lost  pending  the  hearing  of  the 
appeal.  O'Brien'  v.  Bittman,  176  111. 
App.  237. 

'1  See  Gorreia  y.  Supreme  Lodge 
PortDgcBo  Fraternity  of  United  States 
of  America,  218  Mass.  305,  105  N.  E. 
977,  where  it  was  held,  however,  that 
it  had  not  been  made  tir  appear  thai 
the  supreme  lodge  was  so  biased  and 
prejudiced  against  the  expelled  mem- 
ber that  an  appeal  to  it  would  be  an 
idle  ceremony. 

78  nUnola.  People  v.  Women 's  Cath- 
olic Order  of  Foresters,  162  BL  78, 
44  N.  E.  401,  aS'g  59  III.  App.  390. 

MinneooUL.  National        Ccmncil 

Knights  ft  Ladies  of  Security  v. 
Turovh,  135  Minn.  455,  161  N.  W. 
225;  Kulberg  v.  National  Council 
Knights  &  Ladies  of  Security,  124 
Minn.  437,  145  N.  W.  120. 

Mlnonrl.  Olardon  v.  Supremo 
Lodge  Knights  of  Pythias  of  World, 
60  Mo.  App.  45.  See  Purdy  v.  Bank- 
ers' Life  Ass'n,  101  Mo.  App.  91,  74 
f.  W.  91. 

Penns^vanla.  Oill  v.  Ladies  Cath- 
olic Benev.  Aaa  'n,  36  Pa.  Saper.  Ot.  45S. 


Wlaconaln.  Trustees  of  Languecker 
v.  Grand  Lodge,  A.  O.  U.  W,  of  Wis- 
consin, 111  Wis.  279,  55  L.  B.  A.  185, 
a?  Am.  St.  Bep.  860,  87  N.  W.  293. 
See  also  State  v.  Board  of  Officers 
Qegenseitige  Unterstuetzunga  Qesell- 
Gcbaft   Germania,    144   Wi3.   516,   129 

N.  w.  e.'io. 

"Where  the  judgment  of  expulsion 
is  void,  and  the  member  treats  it  as 
such,  he  continues  a  member  and  need 
not  seek  reinstatement."  Glardon  v. 
Supreme  Lodge  Knights  of  Pythias  of 
World,  50  Mo.  App.  45. 

"The  proceeding  for  expulsion  must 
be  in  accordance  with  the  constitu- 
tion and  by-laws  of  the  society,  to 
the  extent  that  the  member  expelled 
ehtJI  have  notice,  and  shall  be  tried 
upon  a  charge  within  the  jurisdictiou 
of  the  tribunal  trying  him."  Otber- 
wiae  the  member  is  under  no  obliga- 
tion to  seek  the  remedy  by  appeal  af- 
forded by  the  laws  of  the  society. 
People  V.  Women 's  Catholic  Order  of 
Foresters,  162  111.  78,  44  N.  E.  401, 
aff'g  59  111.  App.  390. 

The  judgment  is  void  within  the 
meaning  of  this  rule  "if  the  tribunal 
has  been  given  no  power  to  render 
the  judgment,  or  if  the  charge  it  es- 
tablished does  not  justify  the  judg- 
ment rendered,  or  if  jurisdiction  of 
the  accused  has  not  been  acquired." 
National  Council  Knights  &  Ladies  of 
Security  v.  Turovh,  135  Minn,  455, 
161  N.  W.  225.  And  see,  to  the  same 
effect,  Bigler  v.  National  Council 
Knights  &  Ladies  of  Security,  128 
Minn.  51,  150  N.  W.  178. 

nin  Texas  the  remedies  within  the 
corporation  must  be  exhausted  even 
where  the  order  of  expulsion  ia  void 
for  want  wf  notice  or  trial,  or  want 
of    power    to   make  it.     Screwmen's 
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member  who  haa  been  expelled  without  notice  or  an  opportunity  to 
be  heard  is  under  no  obligation  to  appeal  ontil  Jiotified  of  hia  con- 
viction and  expulsion.'*  It  is  not  necessary  that  the  expelled  mem- 
ber exhaust  his  remedies  within  the  corp<x'atiou  to  correct  its  wrong- 
ful action  before  suing  for  damages.'" 

XXIX.   CONTROL  OF  CORPORATION  BT  STOCEHOLOERS  OB  MEMBERS ;  POWER 
OP  THE  MAJORTTT 

A.  General  Rules 

g  3871.  Scope  of  subdivision.  This  subdivisioa  is  intended  to  treat 
generally  of  the  respective  rights  of  majority  and  minority  stock- 
holders. The  rights  and  remedies  of  minority  stockholders  are  con- 
sidered more  or  leas  at  length  not  only  in  preceding  subdivisions 
of  this  chapter  but  also  in  other  chapters  both  in  preceding  and  sub- 
sequent volumes  in  connection  with  particular  subjects.  In  faet,  in 
most  cases  where  it  is  merely  held  that  stockholders  may  or  may  not 
interfere  under  certain  conditions,  the  objecting  stockholdess  are  in 
polity  minority  stockholders,  although  no  reference  is  made  thereto 
in  the  decisions,  especially  where  the  acts  of  corporate  officers  are 
attacked.  It  follows  that,  to  avoid  repetition,  it  is  proper  and  neces-  ' 
sary  in  this  subdivision  to  merely  state  the  general  rules  governing 
the  rights  of  majority  and  minority  stockholders. 

Matters  excluded,  aad  treated  of  in  other  chapters  or  other  sub- 
divisions of  this  chapter,  include  the  power  of  a  majority  to  enact 
by-laws,'"  or  to  accept  a  charter,'"  or  to  approve  a  corporate  mort- 
gage," or  to  consolidate  or  merge  the  corporation  with  another  cor- 

Itenev.  Aes'd  v.  Benson,  76  Tex.  553,  Thompson     v.     Grand      Internationa) 

13  8.  W.  37S;  Supreme  Council  Cath-  Brotherhood  of  Locomotive  Engineers, 

olic  Knights  of  America  v,  Gambati,  «  Tei.  Civ.  App,  176,  91  8,  W,  834; 

29  Tex.  Civ.  App,  80,  69  8.  W,  114.  Benson  v.  Screwmen's   Benev.   Aaa'n, 

T*  Kidder     v.     Supreme     Commanil-  2  Tex.  Civ.  App.  66,  BI  S.  W.  562. 

erj  United  Order  of  Golden  Cross,  102  But    in    Supremo    Conncil    Catholic 

Uaes.  326,  78  N.  E.  469.     In  this  case  Knights   of   Amcrita   v.   Gambati,   20 

it  was  further  held  that  notice  to  a  Tex.  Civ.  App.  80,  6Q  8.  W.  114,  it  was 

third   person,  not  shown  to  have  an-  I>e1d    that   an   expelled   member   of   a 

thoritjr  to  act  for  the  expelled  inein-  benefit    asscciation    was    obliged    to 

ber,  was  incfFectual,  pursue   bSi   remedy  by   appeal   within 

n  Independent  Order  Sons  &  Daugh-  the   order    before    he   could    maintain 

ten  of  Jacob  of  America  v.  Wilkes,  98  an  action  to  recover  insurance  premi- 

Miss.  17B,  52  L.  B.  A.  (N.  8.)  817,  53  uma  paid  by  him. 

Bo.   493;    St.   Louis   Southwestern    B.  78  See   1487,   vol.   1, 

Co.  of  Texa§   v.   Thtmipaon,   102  Tex.  TX  See   I  242,  supra. 

89,  IS  Ann.  Caa.  1250,  113  8.  W.  144;  nsee  1 1301,  supra. 
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poration,"  or  to  voltmtarilj'  dissolve  a  corporation,*'  the  rights  and 
remedies  as  to  dividends,*^  tlie  rights  of  minority  stockholders  where 
excessive  salaries  are  paid  to  corporate  officers,"  the  right  of  stock- 
holders to  sue  cprporate  officers,'*  the  effect  of  preference  to  majority 
stockholders  or  officers  in  issuing  stock,**  the  rights  of  dissenting 
stockholders  where  fictitious  stock  is  issued,  or  where  other  sub- 
scribers or  purchasers  are  secretly  allowed  to  acquire  shares  with- 
out payment,  or  on  part  payment  only,  or  are  given  the  right  to 
withdraw  and  receive  back  what  they  have  paid,"  the  rights  of  a 
person  or  persons  owning  a  majority  of  the  stock  to  act  individually 
as  the  corporation,  or  for  the  corporation,  where  not  an  officer  or 
agent,'*  the  right  of  minority  stockholders  to  attack  the  validity  of 
elections  of  corporate  officers,  or  enjoin  the  holding  of  an  illegal  or 
fraudulent  election,  or  compel  by  mandamus  the  calling  of  an  elec- 
tion," and  the  right  of  a  minority  to  the  appointment  of  a  reeeiver.** 
The  remedies  of  minority  stockholders  on  the  refusal  of  officers  to 
call  a  stockholders'  meeting,'*  the  power  of  a  majority  faction  to 
withdraw  from  a  stockholders'  meeting  and  hold  a  meeting  in  an- 
other place,"  the  power  of  the  majority  to  adjourn  a  stockholders' 
meeting,**  and  cumulative  voting  to  secure  representation  of  minority 
stockholders  on  the  board  of  directors,'"  and  other  matters  relating 
to  the  rights  of  minority  stockholders  in  connection  with  stock- 
holders' meetings,  are  stated  in  a  preceding  chapter  entitled  "Cor- 
porate Meetings  and  Elections,"*'*  So  the  remedy  known  as  stock- 
holders' suits  is  exhaustively  treated  in  a  subsequent  subdivision  of 
this  chapter." 

§  3972.  Powers  and  duties  of  majority — In  general.  Holders  of 
a  majority  of  the  stock  of  a  corporation  may  (1)  control  the  com- 
pany's business,  (2}  prescribe  its  general  policy,  (3)  make  them- 
selves its  agents,  and  (4)  take  reasonable  compensation  for  their  serv- 
ices. On  the  other  hand,  in  thus  assuming  the  control,  they  take 
upon  themselves  the  correlative  duty  of  diligence  and  good  faith, 

n  See     chapter     on     Cod  solid  ation,  •?  See     §|  1700,     1701,    1763,    1705, 

infra.  tupra. 

■0  See  chapter  on  Diiaolutioii,  infra.  H  Chapter  on   Receiver*,  infra. 

nSee  |i3652,  3687  et  seq.,  supra.  SBSee   11032,  enpra. 

MSee  12779,  SHpra.  MSee  !  1652,  supra. 

U  See   H  2679-2885,  attprs,  and  abo  M  See  I  1653,  iiU[ya. 

Biibd.  xxsii,  thia  chapter,  infra.  S3  See   g  1682,  aupra. 

H  See  S  358S.  supra.  02^  Chap.  39. 

■!  See  IS  3SS5,  supra.  M  See  euhd.  xxxa  of  this  chapter, 

80  See  i  172S,  aupra,  tjifra. 
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and  cannot  manipulate  the  company 's  business  in  their  own  interests 
to  the  injury  of  minority  stockholders.**  It  is  one  of  the  duties  of 
the  majority  stockholders  to  make  the  property  of  the  corporation 
produce  the  lai^est  possible  amount."  However,  there  is  no  duty 
on  the  part  of  majority  stockholders  to  financially  assist  the  corpora- 
tion in  its  money  difficulties  and  thereby  shield  it  from  financial 
destruction." 

The  powers  and  rights  of  majority  stockholders  are  so  inter* 
woven,  ordinarily,  with  the  powers  and  rights  of  minority  stock- 
holders, that  it  is  impossible  to  state  the  two  separately — the  one  being 
the  converse  of  the  other  under  most  circumstances.  The  rights  and 
powers  of  majority  stockholders  may  be  viewed  from  two  standpoints. 
First,  their  rights  and  powers  as  limited  or  measured  by  the  rights 
and  powers  of  the  directors  and  other  officers  of  the  corporation— 
a  matter  already  treated  of  in  a  preceding  chapter ; "  and,  second, 
their  rights  and  powers  as  against  minority  stockholders,  which  is  the 
subject  of  this  subdivision.  This  latter  branch  of  the  subject  is 
merely  another  way  of  stating  the  rights  of  minority  stockholders, 
since  if  it  be  held  that  majority  stockholders  may  do  certain  things 
then  minority  stockholders  cannot  interfere,  while  if  the  contrary 
be  held  as  to  majority  stockholders  then  the  minority  may  interfere 
where  the  former  nevertheless  proceed  to  act.  Nearly  all  the  sub- 
stantive law  governing  this  matter  is  subject  to  precise  classification 
and  governed  by  well  settled  rules,  viz.; 

1.  Discretion  of  majority  as  to  matters  within  the  power  of  the 
corporation,  and  not  forbidden  by  statute,  cannot  be  questioned  by 
the  minority  in  the  absence  of  fraud  or  oppression." 

2.  Ultra  vires  and  illegal  acta  of  the  majority  may  be  attacked 
by  the  minority .•• 

3.  Fraudulent  acts  of  the  majority,  including  bad  faith  and 
oppressive  acts,  may  be  remedied  by  the  minority  by  a  resort  to  the 
courts.'  Stated  in  another  way,  fraudulent  acts  of  the  majority  may 
always  be  attacked  by  the  minority,  whether  ultra  vires  or  intra 
vires  and  whether  relating  to  internal  management  on  not,  provided 
there  is  no  laches  or  estoppel. 

H  Meeker  v.  Winthrop  Iron  Co.,  17  WEellr  v.  Fahrney,  145  IlL  App. 

Fed.  48;   ReUy  v.  Fabrae;,  145  IlL  80,  96,  aff'd  242  III.  240,  84  N.  £. 

App.  SO,  afl'd  242  111.  240,  SS  N.  E.  984. 

984.  "  See   H  1726,   1733-1738,  iapra. 

WMeManus   v.   Durant,   168   N.   Y.  WBee  13991,  infra. 

App.  Dlv.  643,   154  N.   T.  Supp.  580,  »  See  i  38B4,  infra. 

sale  of  all  the  stock  and  propertj  of  a  l  See  ft  3997-3999,  infra, 
corporation, 
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The  relative  rigbte  of  majority  and  minori^  stockholders  must 
first  be  determined  by  investigating  the  terms  of  the  charter  and  of 
the  by-laws.  The  majority  stockholders  cannot  act  except  at  a 
corporate  meeting  called  and  conducted  according  to  law.' 

§3073.  — Blajority  BtooUioIden  as  toniteeB  for  minority,     A 

stockholder,  even  though  he  owns  a  majority  of  the  stock,  does  not 
occupy  a  trust  relation  towards  the  other  stockholders  merely  because 
of  his  holding  of  such  stock,*  and  in  at  least  one  state  it  has  been 
vigoroosly  asserted  that  majority  stockholders  are  in  no  case  trustees 
for  the  minority.*  According  to  most  of  the  decisions,  however,  a 
trust  relation  arises  nnder  certain  circumstances ;  *  and  it  is  generally 
held  that,  in  order  to  establish  a  trust  rdation,  the  majonty,  whether 
oue  or  more  stockholders,  must  actaally  contnd  the  affairs  of  the  com- 
pany for  hia  or  their  own  benefit  and  to  the  prejudice  of  the  minorify 
stockholders.  The  actual  centred  of  the  property  "is  the  basis 
in  all  of  the  cases  of  the  trust  relation."'     Thus  it  is  held  that 


SSe«  11630,  Biipn. 

3  BolhekilJ  T.  MenpUs  *  C.  B.  Co, 

Ui  FeJ.  476. 

<  Colgate  T.  roiled  BUIn  L««tbn- 
Co..  73  N.  J.  Eh-  K.  67  Att  65T, 

HowcTW,  in  m  Htn  New  Jer- 
svT  emm,  it  u  s>id  that  *'wbea  tk« 
■uftjoritT  of  Ue  slo«kbaMen  do  act 
fraaduleotlv  and  do  attempt  to  <li~ 
vurt  the  a»3«t&  of  tke  compaBT  to 
ti:#iti3«trw  ti>  the  exclusion  eitber  of 
a  ■inoritv  of  the  BtiHrkhold<9»  or  the 
Tivdttors.  for  alt  ptavtU'nt  porpows 
tbiify  tHWOoie  trustee*."  Morse  t. 
Metropolitan  &  Sk  Co,  S?  N.  J.  Bt 
L'lr.  I^W  AtL  S19. 

*  Thecif  are  eirvuiovtiueed  nader 
wlik'ti  th*  majiTil*  stotfkhol.iers  «e- 
cupv  sutitt  an  (tally  the  saate  re^tioa 
ifi'  triLit  tuwarvU  ttie  Bituorttr  as  the 
b^Taril  of  <iirvi;tur4  oe<.'u;>T  tow&ids  the 
stoi.'!i.h'j'vIe»^-a(>raUr.  l^ruers'Loan 
■k  Trust  >."u.  Y.  Xew  York  *  S.  K.  Ou^ 
!;..'  X.  Y.  *'.').  4.44,  U  L.  R.  A.  TB.  J3 
Am.  St,  B^p.  (!S!».  44  X".  E.  IlMX 

<  Sdth^hild  X.  yivrnphii  4  0.  B.  CUs. 
V.-i  F-f'l.  ire.  Svv  l.;;eii)(ary  CoasoL 
II In.  <:,.  V.  Bui-limer.  iS  kulo.  I.  62 
E'iu.  't;;^:  Fu.-uiifrs'  Ltiau  Jt  Trust  Co. 


V.  New  York  A  N.  B.  Co;,  150  N.  Y. 
410,  430,  34  L.  B.  A.  76,  55  Am.  St. 
Sep.  6S9,  44  N.  E.  1043. 

Thefe  is  no  trust  relation  unless 
tbe  majority  stockholder  or  stock- 
holders kave  actoal  eoatral  of  the  cor- 
poratioB  and  its  propertj  aither  per- 
sonally or  through  corporate  officers 
who  win  do  as  they  dictate.  Both- 
chad  V.  Memphis  *  C,  E.  Co.,  113  Fed. 
476,  481. 

In  other  wordi,  the  majority  Btock- 
kolder  or  a  eomi»BatioB  of  stoek- 
kolders  so  as  to  form  a  majority,  oc- 
cupy a  tidaeiarr  relation  and  assume 
the  duties  of  trustees  only  when  he 
or  they  assume  eoBtrdl  of  the  cor- 
[u«tioa  either  personaUy  or  by  dic- 
tating the  aetioas  of  the  directors. 
''The  majuritj  stockholder  is  not 
made  a  trustee  for  the  minority  stock- 
holder in  any  sense  by  the  mere  bet 
that  he  holtb  a  majority  of  tha  stock, 
w  by  the  farther  faet  that  ke  uses 
the  ToCing  power  of  his  stock  to  elect 
a  board  of  direetars  for  the  corpora- 
tion. Tbe  majority  stockholder  does 
:!  not  BeeeMarity  eoativl  the  direetoia 
h  whiim  he  appoints,  aail  in  faet  he  has 
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when  a  number  of  stockholders  combine  to  constitnte  themselvea  a 
majority  in  order  to  control  the  corporation  as  they  see  fit,  they 
become  for  all  practical  purposes  the  corporation  itself,  and  assume 
the  trust  relation  occupied  by  the  corporation  towards  its  stock- 
holders.' If  a  majority  stockholder  actually  dominates  the  company, 
although  not  himself  an  officer,  through  hia  control  of  a  majority  of 
the  board  of  directors,  he  stands  in  the  same  fiduciary  relation  to  the 
other  stockholders  as  he  would  have  sustained  if  he  had  been  a  direc- 
tor or  other  officer.' 

Of  course,  if  a  corporation  is  the  majority  stockholder  in  another 
company  engaged  in  the  same  line  of  business,  and  it  elects  a  ma- 
jority of  the  directors,  the  acts  of  such  directors  elected  by  it  wSl 
be  presumed  to  be  controlled  by  the  majority  corporation,  and  in 
such  a  case  it  would  seem  that  the  trusteeship  is  complete  without 
any  further  showing  of  actual  control. 

§  3974.  —  Uajority  stoeklioldeis  as  ■poaaeaang  poiwen  of  corpora- 
tion. A  stockholder,  although  he  owns  a  majority  or  all  of  the 
stock  of  the  corporation,  is  not  the  corporation,  and  he  cannot  make 
a  contract  which  will  bind  the  corporation  merely  because  of  his 
status  as  stockholder,  according  to  the  general  rule,"    Moreover,  if 

BO    right    to    control    them."      Robo-  fJoncB     v.     Uiatouri-EdiBon     EUa. 

thsia  V,  Prudeirtial  Ins.  Co.  of  Amer-  Co.,   144  Fed.  765;   Riley  v.   Callahan 

ica,  di  N.  J.  Eq.  673,  53  Atl.  S42.  Uio.  Co.,  28  Idaho  525,  155  Pac.  669; 

The  rule,  independently  of  any  stat-  Taylor  v.  Chichester  &  M.  R.  Co.,  L. 

ute,  is  that  one  or  more  in  control  of  R.  2  Exch.  356. 

the  majority  at  the  atock  of  a  cor-  If  the  holder*  of  a  majority  of  the 

porstion,  whether  one  person  or  aev-  stock  combine  "to  elect  direetora  and 

oral,  or  whether  a  corporation  or  part  to  dictate  their  acta  and  the  acts  of 

of    the    stockholder^    ta    another   cor-  the    corporation    for    the    purpose    of 

poratiim,  ocenpy  a  fiduciary   relation  carrying   out   a   predetermined   plan" 

towards    the    minority    stoekboldera,  they  stand  in  the  ehoea  at  the  eorpo- 

and    are   charged  with   the    duty  of  ration  and  are  "actual,  if  not  teeh- 

ezereiaing    a    high    degree    of    good  nical,  trustees  for  the  holders  of  the 

faith,  care  and  diligence  for  the  pro-  minority   of   the   stock."     Per  Judge 

tection  of  such  minority  interests,  and  Sanborn   in   Jones  v.   MiMOUri'Edison 

every  act  in  the  interest  of  the  ma-  Elee.  Co.,  144  Fed.  765. 

jority  to  the  detriment  of  the  minori-  (Steinfeld  ».  Nielsen,  12  Ariz.  381, 

ty  is  a  breach  of  dnty  and  of  trust,  lOO  Pac.  1094;  Farmers'  Loan  £  Trust 

so  as  to  warrant  plenary  relief  from  Co.  v.  New  York  A  N.  R.  Co.,  150  N. 

a   court   of   equity   in   behalf   of   the  Y.   410,   34   L.   R.   A.   78,  55   Am.   St 

minority    stockholders.      Hyama    v.  Bep.  689,  44  N.  E.  1043. 

Calnmet  tc  H.  Min.  Co.,  221  Fed.  529,  tSee  11728,  supra. 

537;  Uarks  v.  Merrill  Paper  Mfg.  Co.,  The  acts  of  a  majority  stockholder 

168  Fe^.  850.  cannot  be  considered  a  waiver  of  a 
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not  authorized  to  act  on  the  ground  that  be  is  a  eorporate  officer,  a 
person  owning  a  majority  of  all  the  stock  of  a  corporation  cannot 
contract  in  behalf  of  the  company,  althou|^  he  is  also  a  director  or 
other  officer." 

§3975.  —  Uajori^  &b  owning  proper^  of  corporatioiL     The 

owner  of  a  majority,  or  all  or  nearly  all  of  the  stock  of  a  corporation, 
whether  an  individual,  a  collection  of  individuals,  or  another  corpora- 
tion,  does  not  own  the  property  of  the  corporation.  For  instance, 
a  corporation  owning  all  the  stock  of  another  company  does  not  own 
the  property  of  the  latter  corporation.**  This  is  on  the  theory  of  the 
separate  entity  of  a  corporation  distinct  from  its  stockholders.** 

§3976.  —  Power  of  majority  to  ratify.  It  has  already  been  stated 
in  a  preceding  volume  that  stoekholdera  may  ratify  voidable  acts 
of  directors  or  other  officers,  but  that  they  cannot  ratify  ultra  vires  or 
illegal  acts,  nor  can  a  majority  of  the  stoekholdera  ratify  a  fraud- 
ulent corporate  contract  as  against  the  minority.**  Katiiication  of 
fraudulent  or  illegal  acts  rests  npon  the  same  ground  as  the  original 
transaction.  In  other  words,  fraudulent  or  illegal  acts  on  the  part 
of  majority  stockholders  may  be  attacked  by  minority  stockholders, 
and  it  follows  as  a  necessary  corollary  that  a  ratification  by  ma- 
jority stockholders  of  fraudulent  or  illegal  acts  of  corporate  officers 
or  others  is  not  binding  upon  minority  stockholders.** 

claim  by  the  corporation.     Sanbom-  bolders    consented    to    ratify   an   U- 

Cutting  Co.  V,  Paine,  244  Fed.  672.  legal   use   of   its   fnnda,   their   aaiwnt 

l*See  If  1730,  1732,  Bopra.  would  not  bind  a  proteating  minority, 

11  Com.  V.   Muir,  170   Ky.  435,   ISe  or  prevent  them  from  obtaining  eqni- 

8.  W.  1B4.  table  relief."     Von  Arnim  v.  Ameri- 

U  See  I  25,  aupra.  can  Tube  Works,  1S8  Mass.  S15,  518, 

IS  Bee  f  2190,  supra.  74  N.  B.  680. 

Majority  stoekholdeTs  who  have  no  A  contract  between  the  corporation 

power    to   do    an    act,   because    ultra  and  one  or  mare  of  its  (rfBceri  la  not 

vires,  have   no  power   to   ratif7  such  ncceasarily   valid,  ao   far  as  minority 

an  act  ao  aa  to  make  It  binding  on  atoekholdera   are    eoncemed,   because 

minority  stoekholdera.     Schwab  v,  E.  authorized  or  ratified  by  the  majority 

O.   Potter   Co.,   129   N.   Y.   App.   Dlv.  etoekholders.      Beha    v.    Martin,    181 

36,  113  N.  T.  8upp.  43B.  Ky.  838,  171  8.  W.  393. 

Batifleatlon   by   a   majority   of  the  USee  Cootioental  Bacuritiaa  Co.  v, 

Stoekholdera  of  an  illegal  and  ineom-  Belmont,  206  N.  Y.  7,  51  L.  B.  A.  (N. 

plote  transfer  of  the  corporate  prop-  8.)  112,  Ann.  Gas.  1914  A  777,  99  N. 

ertj    may    be    enjoined    by    minority  E.  13S.    But  see  Eeaaler  t  Co.  v.  Ena- 

BtoekhoidcTs.     Forrester    v.    Butte    &  ley  Co.,  129  Fed.  397,  which  appears 

If.  CouBol.  Copper  ft  Silver  Min.  Co.,  to  be  the  only  ease  tending  to  tha 

21  Mont.  S44,  55  Pac.  229.  363.  contrary  mle. 

"Even  if  a  majority  of  the  atoek- 
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Can  an  interested  officer  in  a  corporation  vote,  as  a  stockholder,  to 
ratify  a  contract  made  between  himself  and  the  corporation  f  This 
has  been  decided  in  the  affirmative  aa  already  stated  in  preceding 
volumes."  Another  question  now  presents  itself.  Is  the  action  of 
such  officer,  as  a  stockholder,  to  be  regarded  oppressive  towards  the 
minority  of  stockholders  within  the  rule  that  the  act  of  stockholders 
in  voting  in  their  own  personal  interests  "must  not  be  so  detrimental 
to  the  interests  of  the  corporation  itself  as  to  lead  to  the  necessary 
inference  that  the  interests  of  the  majority  of  the  stockholders  lie 
wholly  outside  of,  and  in  opposition  to,  the  interests  of  the  corporation 
and  of  the  minority  of  the  shareholders,  and  that  their  action  is  a 
wanton  or  fraudulent  destruction  of  the  rights  of  such  minorityt"  ^' 
In  England,  it  is  held  that  the  act  of  a  director  in  voting,  as  a  stock- 
holder, to  ratify  a  contract  between  himself  and  the  corporation  was 
not  necessarily  oppressive  towards  the  minority  stockholders  merely 
because  he  individually  owned  a  majority  of  the  stock.'"^  And  this 
is  undoubtedly  the  true  rule.  The  burden  of  establishing  his  good 
faith  is  not  on  the  interested  stockholder,^'  and  the  question  whether 
the  effect  of  the  ratification  is  oppressive  on  the  rights  of  the  minority 
depends  upon  the  facts  of  the  particular  case.^*  If  there  is  in  fact 
fraud  in  the  original  transaction,  the  ratification  by  the  votes  of  the 
interested  officers  is  not  binding  on  the  minority  stockholders,** 

§  3977.  —  Liabilitj  of  majority  for  misconduct  of  officers  ^ected 

by  them.    Of  course  majority  stockholders  who  elect  corporate  offi- 

itSee  SI  1662;  2187,  ^upia.  the  directors  or  truBt«eB  have  Acted 

IS  See,  on  this  subject,  Camden  Land  with  and  formed  part  of  the  majority, 

Co.  V.  Lewia,  101  Me.  78,  101,  63  All.  nn   action   may   be   sustained   by   one 

523.  oi  the  minority  shareholders,"  but  it 

17 North-West  Transp.   Go.  v.  Beat-  is   not   "every  queBtioa  of   mere   ad- 

ty,  L.  B.  12  App.  Cas.  089.  niiniatration    or    of    policy    in    which 

II  Merriman  v.  National  Zinc  Cor-  there  is  a  difference  of  opinion  that 

poration,   82   N.   J.   Eq.   493,   500,   89  enables    the    minority    to    claim   tliat 

Atl.   764.  the  action  of  the  majority  is  oppres- 

IB  See   Merriman   v.   National   Zinc  rivv,  and  which  justifies  the  minority 

Corporation,  82  N.  J.  Eq.  493,  89  Atl.  in  coming  to  a  court  of  equity  to  ob- 

764.  tain  relief.     ■     •     •    The  court  would 

MElein     V.     Independent    Brewing  not  be  justified  in  interfering  even  in 

Ass'n,  231  III.  594,  614,  63  N.  E.  434,  doubtful   cases,  where  the  action  of 

rev'g  135  111.  App.  234.  the  majority  might  be  susceptible  of 

"I  think  that  where  the  action  at  rtiSerent  construe ti ons. "     Gamble  v. 

the  majority  ia  plainly  a  fraud  upon.  Queens  County  Water  Co.,  123  N.  Y. 

or,   in   other   words,   is  really  oppres-  91,  98,  9  L.  R.  A.  627,  25  N.  E.  201. 
Bive  to  the  minority  shareholders,  and 
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cers  are  not  liable  to  third  persons,  as  stockholders,  for  mismauage- 
meot  of  such  officers,  merely  because  they  elected  them.'* 

g  3978.  Power  of  minority  to  rescand  contract.  Where  a  contract 
made  by  corporate  officers  in  beh^f  of  the  corporation  is  voidable 
but  not  void,  and  subject  to  ratification  by  a  majority  of  the  stock- 
holders, the  majority  stockholders  may  elect  to  rescind  the  contract 
bat  no  such  power  is  vested  in  a  minority  of  the  stockholders,  where 
there  is  no  fraud  or  bad  faith.  For  instance,  where  a  contract  is  made 
between  two  corporations,  and  a  majority  of  the  directors  of  one 
company  are  also  the  directors  of  the  other  company,  then  if  the 
contract  be  deemed  voidable  merely  because  of  the  common  directors, 
a  minority  of  the  stockholders  cannot  obtain  a  reBcission  of  the  con- 
tract." 

§3979.  What  eonstitutes  a  majority.  This  matter  has  been 
treated  of  in  a  preceding  volume,  in  connection  with  the  ch^ter 
relating  to  corporate  meetings  and  elections." 

g  3980.  Right  to  purchase  majority  ot  stock.  One  or  more  persons 
have  the  legal  right  to  purchase  the  majority  of  the  stock  of  a  cor- 
poration with  the  intent  to  obtain  control  thereof."  It  follows  that 
if  a  corporation  has  power  to  purchase  stock  in  other  companies,  it 
may  purchase  the  majority  of  the  stock  of  another  company  merely 
for  the  purpose  of  obtaining  control  thereof,**  provided  such  pur- 
chase Is  not  against  public  policy,  as  where  it  is  intended  to  stiSe 
competition."  So  a  minority  stockholder  cannot  enjoin  a  sale  of 
their  stock  by  the  otjier  stockholders  to  another  corporation  although 
it  might  be  detrimental  to  him  to  have  another  corporation  control 
the  majority  of  the  stock.''    But  it  has  been  held  that  stockholders 

n  Higgina  v.  Lansingh,  164  111.  301,  89  Hun  (N.  Y.)  316,  35  N.  T.  Bupp. 

357,  40  N.  E.  362.  586. 

U  Continental  Ina.  Co.  v.  New  York  See    genersll^    subd.   xvni    of   this 

ft  H.  S.  Co.,  103  N.  Y.  App.  Dir.  282,  chapter,  supra. 

S3  M.  Y.  Supp.   27;   Metropditan  £1.  A  stockholder  may  purchase  a  eon- 

R.  Co.  V.  Manhattan  R.  Co.,  14  Abb.  trolling  interest  ev«n  in  another  com- 

K.  Cas.  (N.  Y.)  103.  peting  corporation.    Henry  L.  Do4ierty 

a>  See  1 1647,  supra.  &  Co.  v.  RIee,  186  Fed.  204,  212. 

M  Northern  Securities  Co.  v.  United  MSee  !  39S8,  infra. 

States,  1B3  U.  8.  197,  361,  4S  L.  Ed.  teseo  {3988,  Inifra,  and  aI»o  1 1131, 

679;    Pearaall    v.    Great   Northprn    R.  supra. 

».,  161  U.  S.  646,  671,  40  L.  Ed.  8118;  STIngraham    t.   National    Bait    Co., 

Hart  V.  Ogdensburg  &   L.   C.  B.   Co.,  73   N.    Y.   App.   Div.   582,    76   N.   Y. 
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cannot  combine  to  sell  their  shares  of  stock  in  a  railroad  company, 
for  the  express  purpose  of  enabling  them  to  abandon  the  rights  and 
duties  conferred  and  imposed  upon  them  by  the  act  incorporating 
the  company,  and  of  putting  the  control  of  their  corporation  into  the 
hands  of  its  rival,  since  such  an  act  would  be  contrary  to  the  public 
policy  of  the  state," 

g  3981.  Validity  of  agreements  between  stockholders  for  control 
of  eorpcmaitioiL  Agreements  between  a  part  of  the  stockholders  to 
combine  to  control  the  corporation  are  valid  where  entered  into  in 
good  faith  and  for  purposes  not  detrimental  to  the  interests  of  the 
corporation  end  other  stockholders,"  although  there  is  some  con- 
flict of  opinion  as  to  the  validity  of  voting  trusts.** 

§  3982.  Extrait  of  stock  holding  as  affecting  rights  and  remedies. 
Relief  may  be  obtained,  in  a  proper  case,  at  the  suit  of  a  single 
stockholder.**  And  it  is  undoubtedly  true  that  in  many  cases  the 
rights  of  one  or  more  minority  stockholders  are  the  same  regardless 
of  how  small  or  how  great  an  amount  of  stock  is  held  by  them.  For 
instance,  a  minority  stockholder  has  enforcible  rights  although  he 
owns  but  one  share  of  stock  in  a  corporation  having  a  million  shares, 
and  such  rights  are  the  same  as  if  he  owned  forty-nine  per  cent  of 
the  stock.  Thus,  in  one  noted  case  '■  a  mining  company  was  enjoined 
from  transferring  its  property  at  the  suit  of  two  persons  holding  one 

Sapp.  1016,  74  N.  Y.  Supp.  3S8.     To  powers  to  secure  such  control  of  the 

Bame  effect  see  Phelan  v.  Edison  Elec.  corporation   and   the  adoption  of  ami 

Illuminating  Co.,  24  N.  Y.  Misc.  109,  edhesion  by  it  to  »  specific  policy  and 

53  N.  Y.  Supp.  306.  rourae  of  business.     Agreements  upon 

M  pennsylvanift    R.    Co.    v.    Com.  n    sufficient     consideration     between 

(Pa.),  7  Atl.  368.  tbem,  of  such  intendaient  and  effect, 

W  Beitman  v.  Steiner,  98  Ala.  241,  are  valid  and  binding,  if  they  do  not 

13  So.  87 ;  Lutfay  v.  Ream,  270  111.  170,  contravene    any    oxpress    charter    or 

110  N.  E.  373;  Scruggs  t.  Cotterill,  67  statutory     provision     or     contemplats 

N,  Y.  App.  Div.  583,  73  N.  Y.  Supp.  any     fraud,     oppression,     or     wrong 

882.     See  also  Teii^h  v.  Kanfman,  174  against    other    stockholders   or    other 

III.  App.  306.     But  see  Punkhouser  v.  illegal    object."      Maneon    v.    Curtis, 

Cappa,  —  Tex.  Civ.  App.  — ,  174  B.  223  N.  Y.  313, 119  N.  E.  559. 

W.  897.  SOSee  SI  1707-1716,  supra. 

"It  is  not  illegal  or  against  pub-  Si  Elkins  v.  Camden  &  A.  B.  Co.,  36 

lie  policy  for  two  or  more  stoekhold-  N.  J.  Eq.  5,  14;   Gifford  v.  New  Jer- 

era  owning  the  majority  of  the  shares  spy   S.   k   Tranap.   Co.,   10   N.   J.  Eq. 

of   stock   to   unite   npon   a   course   of  171. 

corporate    policy    or   action,   qr   npon  » Forreater  v.  Butte  &  M.   Consol. 

the    offifprs    whom    thpy    will    elect.  Oopppr   Is   Silver  Min.   Co.,   21   Hont. 

•     '     •     Shareholders  have  the  right  544,  55  Pac.  229,  353. 
to  combine  theii  interests  and  voting 
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hundred  shares  each  out  of  a  total  of  one  hundred  and  fifty  thousand 
shares,  and  where  there  were  nearly  nineteen  hundred  stockholders 
and  it  did  not  appear  that  any  of  the  other  stockholders  objected  to 
the  sale. 

On  the  other  hand,  the  relative  holdings  of  the  minority  and  ma- 
jority stockholders  is  a  fact  to  be  considered  when  the  ^od  faith 
and  good  judgment  of  a  transaction  on  the  part  of  majority  stock- 
holders is  involved."  In  one  case,  it  was  said  that  "it  is  always  a 
suspicious  circumstance  where  a  single  stockholder,  among  a  large 
number  of  a  corporation,  rashes  into  a  court  of  equity  to  vindicate, 
unaided  and  alone,  the  rights  of  the  corporation  and  all  other  stock- 
holders ;  and  especially  is  this  so  where  the  amount  of  stock  owned 
by  him  is  so  very  limited  that  in  case  of  success  his  own  share  of  the 
recovery  will  be  so  small  as  to  make  the  maxim  de  minimis  non  curat 
lex  very  properly  applicable."**  In  a  Washington  ease  it  was  said 
that  "when  a  man  with  only  $25  worth  of  stock  in  a  given  corporation 
commences  a  proceeding  to  enjoin  the  action  of  those  owning  over 
93  per  cent  of  the  stock,  worth  many  thousands  of  dollars,  it  should 
be  countenanced  only  upon  a  very  satisfactory  showing.-"  ••  And  in 
Missouri  it  is  the  rule  that  the  financial  injury  to  a  small  atock- 
holder  who  sues  alone  may  be  so  small  that  equity  will  not  interfere." 
So,  in  a  federal  case,  it  was  intimated  that  a  temporary  injunction 
should  be  refused  where  a  suit  is  brought  by  the  holder  in  trust  of 
one  share  of  stock  out  of  a  total  of  over  one  hundred  and  fifty  thousand 
shares.*'  In  one  case  it  was  said  that  while  the  fact  that  "a  very 
small  proportion  of  the  stockholders  of  the  defendant  company  are 
engaged  in  prosecuting  this  suit"  is  "no  bar  to  relief,  it  is  pertinent 
upon  the  question  of  balancing  equities;  that  is,  upon  the  question 
whether  greater  inconveniences  and  losses  will  come  to  the  com- 
plainants or  defendants  in  the  granting  or  withholding  of  preliminary 
relief."" 

M"The  principle  of  law  invoked  ia  S^Daunmerer  v.  Coleman,  11  Feii. 

the  same,  and  will  protect  tlie  plain-  !17. 

tiSa  in  their  rights,  whether  they  own  SS  Pitcher     v.     Lone     Pine-8urpTiEe 

1  or  1,000  shares;  but  when  a  court  ot  Conaol.   Min.   Co.,   39   Waah.   608,    81 

equity  corner  to  adjuat  the  rights  of  I'ac.  1047. 

the   parties,   the   proportion   of   stock  M  AJbers  v,  Merehanta' Eieh.  of  St. 

held  by  them,  respeetively,  ie  a  faet  I.ouia,  45  Mo.  App,  206,  where  loaa 

to  be  taken  into  cons i<!erat ion  in  se-  was  78  cents. 

leeting  the  remedy  to  be  afforded  the  *TOreenoiigh      v.     Alabama     Great 

plaintifFs."    Tanner  v.  Lindell  B.  Co.,  Southern  B.  Co.,  04  Fed.  22. 

ISO  Mo.  1,  103  Am.  St.  Bep.  534,  79  UAIdrieh    v.   Union   Bag   t   Paper 

a  W.  155.  Co.,  81  N.  J.  Eq.  244,  87  Atl.  65. 
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To  sum  up,  the  rule  deducible  from  the  decisions  and  founded 
OD  good  reason,  is  thai,  the  rights  of  the  minority  exist  regardless 
of  how  small  en  interest  such  minority  represents,  although  perhaps 
where  the  interest  of  the  suing  stockholder  can  be  measured  in  money 
it  may  be  so  small  as  to  warrant  a  refusal  of  relief ;  that  where  bad 
faith  is  alleged  the  fact  that  the  objecting  stockholder  or  stock- 
holders represent  a  very  small  interest  may  be  material  as  bearing  on 
the  existence  of  any  bad  faith;  and  that  the  remedy  is  sometimes 
affected  by  the  extent  of  the  objecting  interests. 

§3983.  Sight  (tf  minority  to  inforntfttivn  r^raidiog  corporate 
affairs.  It  seems  that  minority  stockholders  are  entitled  to  infor- 
mation concerning  the  management  and  affairs  of  the  corporation, 
and  this  right  may  be  enforced,  in  a  proper  case,  by  an  action  for  an  ac- 
coon  ting.". 

B.  Particvlar  Forma  of  Corporate  Control 
§3984;  IngeneraL  Corporate  control  is  usually  the  result  of  one 
person  owning  a  majority  of  the  stock,"  or  ownership  of  a  majority 
of  the  stock  by  another  corporation,"  or  ownership  of  a  majority  of 
the  stock  by  a  part  of  the  stockholders  of  another  corporation,**  on 
a  combination  of  stockholders  eo  es  to  control  a  majority  of  the 
stock,*"  However,  this  is  of  little  importance.  The  relative  rights 
of  majority  and  minority  stockholders  are  the  same  whether  the 
majority  is  represented  by  a  single  individual,  a  combination  of 
individuals,  another  corporation,  or  a  part  of  the  stockholders  in 
another  corporation, 

§  3986.  One  person  as  majmity  stooUiolder.  If  a  majority  of  the 
stock  is  owned  by  one  person,  his  rights  and  duties  are  practically 
the  same  as  in  ease  of  the  rights  and  duties  where  the  majority 
ownership  is  by  a  corporation  or  a  combination  of  stockholders.  It  is 
sometimes  said  that  the  sole  owner  of  the  majority  of  the  stock  is  a 
trustee  for  the  minority.  This,  however,  is  not  wholly  true.  He  is 
a  trustee  where  he  assumes  control  but  not  otherwise,  according  to 
the  general  rules  governing  majority  stockholders.**  For  instance, 
he  is  not  a  trustee  where  he  merely  votes  for  directors  and  in  no  way 

WWeir   v.  Bay  State  Gas   Co.  of  »8ee  S  3985,  intra, 

Delaware,  91  Fed.  940{  Sage  v.  Culver,  «  See  §3988,  infra. 

71  Hon   (N.  y.)    42,   24  N.  Y.   Supp.  *»8ee  t  3988,  Itrfra. 

514,  afl'd   147  N.  T.  241,  41  N.  E.  4»See  )r3987,  infra. 

S18.  4<See  83973,  supra. 
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attempts  to  gavem  their  actiouB.  The  situation  where  one  person 
owns  a  majority  of  the  stock  and  then  purchases  the  property  £rom 
the  corporation  is  ably  sunuaed  up  by  Justice  Sa&bom  as  follows: 
' '  The  holder  of  the  majority  of  stock  of  a  corporation  has  the  power, 
by  the  election  of  biddable  directors  and  by  the  vote  of  his  stock, 
to  do  everything  that  the  eorporati<Hi  can  do.  His  power  to  con- 
trol and  direct  the  action  of  the  corporation  places  him  in  its  shoes, 
and  constitutes  him  the  actual,  if  not  the  technical,  trustee  for  the 
holders  of  the  minority  of  the  stock,  *  *  *  In  effect  he  holds  an 
irrevocable  power  of  attorney  from  the  minority  stockholders  to  man- 
age and  to  sell  the  property  of  the  corporation,  for  himself  and  for 
them.  •  ■  *  This  devolution  of  unlimited  power  imposes  on  a 
single  bolder  of  the  majority  of  the  stock  a  correlative  duty,  the 
duty  of  a  fiduciary  or  agent,  to  the  holders  of  the  minority  of  the 
stock,  who  can  act  only  through  him,  the  duty  to  exercise  good  faith, 
care  and  diligence  to  make  the  property  of  the  corporation  produce 
the  largest  possible  amount,  to  protect  the  interests  of  the  holders 
of  the  minority  of  the  stock,  and  to  secure  and  pay  over  to  them  their 
just  proportion  of  the  income  and  of  the  proceeds  of  the  corporate 
property.  Any  sale  of  the  property  of  the  corporation  by  him  to 
himself  for  leas  than  he  could  obtain  for  it  from  another,  or  any  other 
act  in  his  interest  to'the  detriment  of  the  holders  of  the  minority  of 
the  stock,  becomes  a  breach  of  duty  and  of  trust,  renders  the  sale 
or  act  voidable  at  the  election  of  the  minority  stockholders,  and  in- 
vokes plenary  relief  from  a  court  of  chancery,"*'  A  person  who 
is  himself  a  majority  stockholder  must  not  do  anything  to  the  detri- 
ment of  minority  stockholders,  and  if  he  sells  their  stock  he  must 
account  to  them  for  the  profits  made  on  the  sale  where  he  failed  to 
disclose  to  them  the  true  nature  of  the  transaction,**  Although  one 
stockholder  owns  a  large  majority  of  the  stock,  he  cannot  waive  or 
release  a  claim  existing  in  favor  of  the  corporation,  at  least  as  against 
creditors  of  the  corporation,*''  and  he  cannot  make  a  contract  bind- 
ing the  eorporation.** 

g  3986.  Oontrol  by  stodcholders  of  another  corporation.    It  some- 
times happens  that  instead  of  a  corporation  holding  the  majority 

« Wheeler    v.   Abilene   Nat,    Bank  WHcHanus  v.  Durant,  168  N.  T, 

BI<)g.  Co.,  159  Ted.  391,  16  L.  R.  A.  App.  Div.  UZ,  154  N.  Y.  Supp.  580. 

(N,  S.)   892,  14  Ann.  Cao,  917.  WPennsylvama    Steel    Ca.    v.   New 

This  etatement,  however,  ia  subject  York  Cit^  B.  Co.,  194  Fed.  543. 

to  criticism  as  assuming  that  the  ma-  4(  See  |  1728,  BDpra. 
joritj  stochh  oilier  is  always  a  trustee. 
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stock  in  another  corporation,  Bach  stock  is  owned  by  its  majorit)' 
stockholders.  In  such  a  case,  of  course,  the  majority  cannot  favor 
either  corporation  but  they  owe  the  duty  to  minority  stockholders 
to  act  in  good  faith  towards  them.  Where  the  business  and  affairs 
of  a  corporation  are  taken  over  by  the  agents  and  officers  of  other 
concerns  whose  controlling  shareholders  also  control  such  corpora- 
tion, and  the  bosiBess  of  the  latter  is  managed  in  the  interest  of 
such  other  concerns,  and  the  minority  stockholders  deprived  of  their 
just  rights,  the  latter  have  a  remedy  in  equity,  and  the  remedy  at 
law  is  not  adequate.** 

§  3987.  Oontorol  by  oambiiiatioit  of  sto<^holilen.  Ordinarily  part 
of  the  stockholders  may  combine  to  control  the  corporation.  But  if 
they  do  combine  for  such  purpose,  and  actually  control  the  acts  of 
the  corporation,  they  are  generally  considered  trustees,  with  the 
attendant  duties  of  trustees  towards  the  beneficiaries,  i.  e.,  the  minority 
stockholders.'"  One  of  the  clearest  statements  of  the  duty  owing  by 
such  a  comlHiiation  is  to  be  found  in  a  federal  opinion  rendered  by 
Judge  Sanborn,  as  follows:  "A  combination  of  the  holders  of  a.  ma- 
jority "  •  *  of  the  stock  of  a  corporation  to  elect  directors,  to 
dictate  their  acts  and  the  acts  of  the  corporation  for  the  purpose 
of  carrying  out  a  predetermined  plan,  places  the  holders  of  such  stock 
in  the  shoes  of  the  corporation  and  constitutes  them  actual,  if  not 
technical  trustees  for  the  holders  of  the  minority  of  the  stock.  The 
dcTolntton  of  power  imposes  correlative  duty.  The  members  of  such 
a  combination  become  in  practical  effect  the  corporation  itself,  be- 
cause they  draw  to  themselves  and  use  the  powers  of  the  corporation. 
In  a  sale  of  its  property,  in  a  consolidation  of  the  corporation  with 
another,  in  every  act  and  contract  of  the  corporation  which  they 
cause,  they  make  themselves  the  trustees  and  agents  of  the  holders 
of  the  minority  of  the  stock,  because  it  is  only  through  them  that  the 
latter  may  act  or  contract  regarding  the  corporate  property  or  pre- 
serve or  protect  their  interests  in  it.  Such  a  majority  of  the  holders 
of  stock  owe  to  the  minority  the  duty  to  exercise  good  faith,  care 
and  diligence  to  make  the  property  of  the  corporation  in  their 
charge  produce  the  largest  possible  amount,  to  protect  the  interests 
of  the  holders  of  the  minority  of  the  stock,  and  to  secure  and  deliver 
to  them  their  just  proportion  of  the  income  and  of  the  proceeds  of 

WAmes  V.  Ooldfleld  Kerger  Mines         HSee  |3973,  aapra. 
Co.,  327  Fed.  292,  303.    See  also  Jonea 
V.  UisaoDri-EdiBon  Elee.  Co.,  199  Fed. 
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the  property.  Any  sale  of  the  corporate  property  to  themselves,  any 
dispositioD  by  them  of  the  corporation  or  of  its  property,  to  deprive 
the  miuonty  holders  of  their  just  share  of  it,  or  to  ^t  gain  for  them- 
selves at  the  expense  of  the  holders  of  the  minority  of  the  stock,  be- 
comes a  breach  of  duty  and  of  trust,  which  invokes  plenary  relief 
from  a  court  of  chancery,"" 

The  creation,  validity  and  effect  of  combinations  of  stockholders  to 
control  corporate  action  by  voting  their  stock  as  a  unit,  including 
what  are  known  as  voting  trusts,  have  been  exhaustively  considered 
in  a  preceding  volume," 

§  3988.  Corporation  u  majority  stocUiolder— In  g^wral.    It  has 

been  shown  in  a  preceding  volume  that  while  there  is  some  conflict 
in  the  decisions,  the  general  rule  is  that  a  corporation  has  no  implied 
power  to  purchase  stock  of  another  corporation,"  although  such  pur- 
chases are  now  quite  genei-ally  authorized  by  statute.'*  If  it  has  no 
power  to  purchase  generally,  then  of  course  it  cannot  purchase  for 
the  purpose  of  obtaining  control.*'  Now,  going  further,  if  there  is 
power  to  purchase  the  stock  of  another  company,'  there  seems  to  be 
no  good  reason  why  a  corporation,  as  well  as  a  single  person,  cannot 
purchase  a  majority  of  the  stock  for  the  purpose  of  obtaining  con- 
trol,*' provided  always  such  a  purchase  is  not  against  public  policy 
as  tending  to  create  a  monopoly  by  destroying  competition.""    How- 

>l  Jones    \.    MiHSOuri-Edison    Elee.  A  purchase  for  other  purposes,  with- 

Co.,  144  Fed.  705.  out  such  autboritj,  ia  also  ultro  vires 

MSee  S§  1696-1098,  1705-1721,  supra.  unlesa  the  requiHite  power  can  be  im- 

M See  SS  1116-1118,  supra.  plied."    Noyea,    Intercorporate    Rela- 

HSee  ill22,  supra.  tloas  <2Dd  Ed.),   {  29S. 

A   corporation   expressl)'  authorized  M  Hart   v.  Ogdensburg   &  L.   C.   B. 

tv  purchase  and  hold  stock   in   other  Co.,   89   Hun   (N.   Y.)   316,   35   N.   T. 

corporations  may  purchase  and  hold  Supp.  666. 

a  majority  of  the  stock  in  several  MSee  81131,  supra,  and  also  Unit- 
street  railway  corporations  operating  cd  States  v.  TToion  Pac.  B.  Co.,  236 
street  railways  in  widely  separated  T^  8.  61,  57  L.  Ed.  124;  Louisville  ft 
cities.  Clark  v.  Memphis  St.  B.  Co.,  N,  R.  Co,  v.  Eentneky,  161  U.  S.  677, 
133  Tenn.  232,  130  S.  W.  751.  40  L.  Ed.  S49;  Dunbar  v.  American 
UThe  true  rule,  n  ot  with  stand  ing  Telephone  £  Telegraph  Co.,  224  Dl. 
some  apparently  contrary  statements,  9,  115  Am.  8t,  Eep.  132,  8  Ann.  Caa. 
is  that  "while  for  certain  purposes  57,  79  N,  E.  423;  In  re  Attorney -Oen- 
power  to  acquire  stock  may  exist  as  cral,  32  N.  T.  Misc.  1,  12,  66  N.  T. 
iticidentai  to  other  powers,  there  8upp.  129.  See  also  I  IH,  notes  43- 
ncver  can  be  an  implied  power  to  pur-  46,  supra.  But  see  Eafterty  v,  Buf- 
chase  for  control.  A  purchase  for  eon-  falo  City  Gas  Co.,  37  N.  T.  App.  Div. 
t70l  without  express  authority  to  pur-  618,  56  N.  T.  Bopp.  288, 
chase  stock,  is  necessarily  ultra  vires.  Even  If  a  corporation  has  power  to 
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ever,  it  has  been  held  that  if  a  purchase  of  the  majority  of  thb  stock 
in  another  company  is  mainly  for  the  purpose  of  promoting  public 
convenience  and  interests,  it  is  immaterial  that  competition  is  elimi- 
nated thereby," 

The  mere  fact  that  one  corporation  is  dominated  by  another  through 
ownership  of  a  majority  of  the  stock,  where  Buch  ownership  is  legal, 
does  not  warrant  equitable  relief  in  favor  of  a  minority  stockholder, 
provided  the  domination  is  not  exercised  unlawfully  or  inequitably,*' 
Ownership  of  a  majority  of  the  stock  of  a  corporation,  even  if  by 
another  corporation,  in  the  same  business,  does  not  show  that  the 
former  dominates  the  business  of  the  latter  nor  that  coippetition 
between  them  is  thereby  excluded ;  and  even  if  there  is  a  presumption 
that  ownership  of  a  majority  of  shares  constitutes  a  suppression  of 
competition,  within  anti-trust  statutes,  such  presumption  is  a  re- 
buttable one.** 

But  if  a  corporation  owns  a  majority  of  the  stock  of  another 

porcbase  stoek  of  another  company, 
it  has  no  power  to  parchsBe  a  major- 
ity of  Uie  itock  of  aoother  company 
for  tbe  purpose  of  controlling  the  lat- 
ter and  preventing,  competition.  Re- 
lief may  be  obtained  either  on  the 
ground  of  ultra  vires  or  fraud.  Dun- 
bar V.  American  Telephone  &  Tele- 
graph Co.,  224  111.  9,  22,  29,  115  Am. 
,   Eep,   132,  8   Ann.   Cas.   57,   79  N. 


E.  423. 

Such  acquisition  of  a  majority  of 
the  stock  in  a  eimipeting  business  has 
been  bold  in  violation  of  the  federal 
Dnti-trost  etatutc.  BIfetow  v.  Calu- 
met A  H,  Min.  Co.,  155  Fed.  859. 

Anti-trust  statntes,  see  1 3386  et 
Beq.,  HQpra. 

Statutes  authorizing  the  purchase 
of  stock  of  other  companies  are  lim- 
ited by  statutes  prohibiting  eombi- 
natioDS  to  create  a  monopoly.  Conti- 
Aental  Securities  Co.  v.  Interbormigh 
Rapid  Transit  Co.,  165  Fed.  945;  Bur- 
rows V,  Interbo  rough  Metropolitan 
Co.,  156  Fed.  389;  Bigelow  v.  Calumet 
i  H.  Min.  Co.,  155  Fed.  869. 

The  fact  that  the  obtaining  control 
will  not  result  in  a  complete  monop- 
oly because  there  are  other  concerns 
eng^ed   in   the   same   business,   does 


not  make  the  transaction  lawful. 
Dunbar  v.  American  Telephone  &  Tel- 
egraph Co.,  224  111.  9,  115  Am.  SL  Bep. 
132,  8  Ann.  Cas.  57,  79  N.  E.  423. 

In  some  states  statutes  expressly 
limit  the  power  to  hold  stock  in  other 
corporations  to  stock  in  noncompeting 
corporations.  JIannington  v.  Hock- 
ing Valley  B.  Co.,  183  Fed.  133,  hold- 
ing that  Ohio  statute  relating  to 
"private  corporations ' '  applies  to 
inUroads. 

A  valuable  case  in  this  connection, 
which  somewhat  limits  the  rule  stat- 
ed in  the  text,  holds  it  not  invalid  to 
purchase  to  prevent  competition,  in 
the  case  of  gas  companies,  since  the 
production  and  price  is  subject  to  reg- 
ulation by  the  legislature  and  it  is 
the  policy  of  New  York  to  discourage 
competition  between  such  companies. 
Attorney  General  v.  Consolidated  Gas 
Co.,  124  N.  Y.  App.  Div.  401,  108  N. 
Y.  Supp.  823. 

M  United  States  v.  Beading  Co.,  183 
Fed.  427,  479  (separate  opinion  of 
Justice  Lanning). 

WTheis  V.  Spokane  Falls  Gas  Light 
Co.,  49  Wash.  477,  85  Pac.  1074. 

60  Bigelow  V.  Calumet  &  H.  Kin. 
Co.,  Ifl7  Fed.  721, 
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corporation  which  it  thereby  coDtroU,  it  is  a  trustee  of  the  assets  of 
the  latter,  so  far  as  its  other  stockholders  and  its  creditors  are  con- 
cerned, and  it  is  bound  to  the  exercise  of  the  utmost  good  faith." 
For  instance,  a  railroad  company  irhich  controlfi  another  company 
through  stock  ownership  cannot  lawfully  sell  to  the  controlled  com- 
pany a  line  of  road  owned  by  itself  where  the  chief  purpose  is  for  ita 
own  benefit.**  A  corporation  owning  a  majority  of  the  stock  of 
another  corporation  has  no  right  to  operato  the  controlled  company 
for  the  benefit  of  the  controlling  company ;  and  minority  stockholders 
in  the  controlled  company  may  enjoin  such  acts  or  obtain  other  appn>- 
priate  relief,**  So  it  is  clear  that  a  corporation  which  has  purchased 
a  majority  of  the  stock  of  another  corporation  cannot,  after  obtain- 
ing control  of  the  affairs  of  the  latter,  "divert  the  income  of  ita 
business,  refuse  business  which  would  enable  the  defaulting  company 
to  pay  its  interest,  and  then  institute  an  action  in  equity  to  enforce  ita 
obligations,  for  the  avowed  purpose  of  obtaining  entire  control  of 
its  property  to  the  injury  of  the  minority  stockholders."**  If  a  cor- 
poration acquires  control  of  another  corporation,  its  legal  rights 
and  duties  as  the  majority  stockholder  are  the  same  as  if  the  ma- 
jority stock  was  owned  by  an  individual. 

Ownership  of  a  majority  of  the  shares  of  a  corporation  by  another 
company  does  not  affect  the  separate  existence  of  the  two  companies," 

81  Vallery  v.  Denver  &  E.  G.  H.  Co.,  Especially  will  equity  afford  relief 

236  Fed.  176;  Pennaylvania  C&nal  Co.  in    favor     of    minority     Htockholders 

V,   Brown,   235    Fed.    6H9;    Hyams   v-  vhcre  the  majority  stock  is  purchased 

Calumet  ft  H.  Min.  Co.,  221  Fed.  529;  by  a  competing  company  which  elects 

Boyd  V.  Nrw  York  ft  H.  B.   Co.,  220  officers  of  its  choosing  and   nins  the 

i'eH.    174;    Hunnewell    v.    New    York  company   so    as   to   increase   its   own 

Cent.    A   H.    Kiver   R.    Co.,    1B6   Fed.  profits  and  diminish  the  profits  of  the 

543;  Male  v.  Atchison,  T.  Sc  S.  F.  B.  cuntrolled  company.    De  Neufvillo  v. 

Co.,  179  N.  Y.  App.  Div,  87,  166  N.  Y.  New  York  ft  N.  B.  Co.,  81  Fed.   10; 

Supp.  59.<t.  Oeorge  v.   Central   Railroad  4  Bank- 

The  leading  case  on  this  subject  is  ing    Co.,    101    Ala,    607,   14   8o.    752; 

Farmers'   Loan   £  Trust   Co.   v.   New  Memphis  ft  C.  R.  Co.  t.  Woode,  88  Ala. 

York  ft  N.  B.  Co.,  150  N.  Y.  410,  34  630,  7  L.  R.  A.  605,  16  Am.  BL  Bep. 

L.  R.  A.  76,  55  Am.  St.  Bep.  689,  44  81,  7  So.  lOfl;  Farmers'  Loan  £  Trust 

N.  E.  1043.  Co.  V.  New  York  ft  N.  B.  Co.,  150  N. 

M  Union  I'ac.  B.  Co.  v.  Prank,  226  Y.  410,  34  L.  B.  A.  76,  55  Am.  St.  Bep. 

i  ed.  906,  920.  6S9,  44  N.  E.  1043, 

UHunnewell  v.  New  York  Cent,  ft  MFarmers'    Loan    ft    Trust    Co.    v. 

H.  River  B.  Co.,  106  Fed.  543;  Turner  New  York  ft  N.  B.  Co.,  150  N.  Y.  410, 

V.  Calumet  ft  H.  Min.  Co.,  1S7  Mich.  431,  34  h.  R.  A.  76,  55  Am.  St.  Bep, 

2.1H,  1.13  N.  W.  71Hi  BailHe  v.  Colum-  CS9,  44  N.  E.  1043.  leading  case, 

l.ia  Ot.1.1  Min.  Co.,  86  Ore,  1,  167  I'ac.  » Pullman's  Palace  Car  Co.  v.  Mis- 

1167,  166  Pac.  965.  souri  Pac.  R.  Co.,  115  U.  B.  587,  29  L. 
6794 
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nor  Bhow  that  they  are  agents  of  each  other ,^  and  each  will  be  pre- 
sumed to  be  managed  in  its  own  interest."  In  such  a  case,  the  two 
corporations  continue  to  exist  as  before  and  each  acts  through  its 
own  directors  and  officers.  So  service  of  process  cannot  be  made  on 
the  controlling  corporation  by  serving  it  on  an  officer  of  the  controlled 
corporation." 

It  is  well  settled  that  the  ownership  of  the  majority  of  the  stock 
of  a  corporation,  while  it  gives  a  certain  control  of  the  corporation, 
does  not  confer  such  a  control  as  to  make  the  holder  of  the  stock 
responsible  for  the  acts  of  the  controlled  company."  A  corporation 
owning  a  majority  of  the  stock  of  another  corporation  is  not  liable 
for  the  infringement  of  a  patent  by  the  latter,™ 

§8989.  — Minority  interest  as  controUinfi:  interest.  The  acquisi- 
tion of  less  than  a  majority  of  the  stock  of  a  corporation  may  never- 
theless constitute  the  obtaining  control  of  a  corporation,  where  the 
stock  is  distributed  among  many  stockholders,  so  as  to  be  invalid  as 
obtaining  the  control  of  a  competing  company  in  restraint  of  trade." 

g  3990.  —  Holding  companies.  Sometimes  a  corporation  is  re- 
ferred to  as  a  holding  company  when  strictly  it  is  not  such  a  com- 
pany, as  wbere.it  is  not  chartered  as  a  holding  company  but  engages 
in  a  separate  business  and  incidentally  holds  a  majority  of  the  afock 
of  one  or  more  corporations.  Such  corporations  are  not  considered 
in  this  section.  What  is  here  considered  are  corporations  created 
especially  for  the  purpose  of  acquiring  and  holding  the  stocks  of  other 
corporations."  The  advantages  of  a  holding  company  over  a 
consolidation,  purchase  or  lease,  have  been  readily  recognized  by  cor- 
porate interests  and  have  resulted  in  the  creation  of  many  corpora- 
tions   merely  for    the    purpose    of    holding    the    control    of    other 

Ed.  499;  Uiasonri  Pac.  Rj.  Co.  v.  Bol-  !>5   N.   E.   816;    Senior   v.   New   Tork 

Ung,  66  Ark.  648,  48  S.  W.  806.     See  City  E.  Co.,  Ill  N,  T.  App.  Div.  39, 

Riso  i  1133,  supra.  B7  N.  Y.  Supp.  645. 

WSoathem   Pac   B.   Co.    v.   W.   T,  7»Westinghouse  Elec.  ft  Mfg.  Co.  v. 

MeaaorB  ft  Co.,   104  Tex.  469,  140  &  Ailis-Chalmera  Co.,  168  Fed.  91. 

W.  427.  71  United  State*  v.  Union  Pa*.  H. 

OTBigelow   v.    Calumet    ft   H.    Min.  Co.,  226  U.   8.   61,  S5,  57  L.  Ed.   124, 

Co.,  167  Fed.  721,  where  Union  Pacific  acquired  46  per 

« Peteraon   v.   Chicago,  E.   I.   ft  P.  cpnt  of  stock  of  Southern  Pacific. 

B.  Co.,  205  U.  S.  364,  51  L.  Ed.  S4I,  TS  Corporations  dealing  in  stocks  aro 

M  pennHylvania  B.  Co.  v.  Jones,  155  not   necessarily   holding   eorporations 

U.  a.  333,  39  L.  Ed.  176;  Stone  v.  Power  to  vote  stock  held  by  com- 

Cleveland,  C,  C.  ft  St.  L.  B.  Co.,  202  pany,  see  I  1672,  supra. 
N,  Y.  3.S2,  35   L.   H.  A.   (N,  S.)   770, 

6795 
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corporationB  by  acquiring  a  majority  of  their  stock.""  The  validity  of 
such  holding  corporations  depends  upon  statntory  authority  to  form 
a  corporation  for  such  a  purpose,  considerations  of  public  policy, 
comity  between  states  and  the  applicability  of  federal  and  state  anti- 
trust statutes.'*  The  power  to  create  a  corporation  for  the  purpose 
of  acquiring  and  holding  stock  in  other  corporations  has  been  stated 
in  a  preceding  volume.™  Conceding  that  a  corporation  may  be  or- 
ganized for  such  a  purpose  in  a  proper  ease,  nevertheless  it  ia  settled 
by  numerous  decisions  that  a  holding  company  organized  to  prevent 
competition  between  rival  companies  is  invalid  as  tending  to  create 
a  monopoly.'^  The  illegality  of  a  holding  company,  as  creating  a 
monopoly,  where  there  is  assigned  to  it  a  majority  of  the  stock  of 
two  or  more  competing  corporations  engaged  in  interstate  commerce, 
is  undoubted  Muce  the  decision  of  the  Supreme  Court  of  the  United 
States  in  1903  which  held  that  the  Northern  Securities  Company 
created  by  HiU  and  bis  associates  of  the  Great  Northern  Railway 
Company,  and  Morgan  and  his  associates  of  the  Northern  Pacific 


n  Advantages  of  holding  corporti' 
tiona,   aee   No^es,   Intercorporate    Be- 

lations  (2ad  Ed.),  g  2SS. 

T*See  Noyes,  Inlereorporate  Bela- 
tiona  (2iid  Ed.),  S  385. 

TB  See  i  129,  Bupra. 

Independent!)'  of  statute-,  a  hold- 
ing company  created  to  hold  itoek  of 
other  companies,  which  purchaaea  a 
njajority  of  the  stock  of  all  the  gas 
companies  in  a  city  in  order  to  de- 
atroy  competition  and  munopoHite  the 
gaa  business,  is  not  oreated  for  a  law- 
ful purpose,  where  no  statute  con- 
fers the  right  to  purchase  stock,  and 
fluch  acts  are  void.  People  v.  Chica- 
go Gas  Trust  Co.,  1.10  III.  268,  8  L.  R. 
A.  497,  17  Am.  St.  Bep.  319,  22  N.  E. 
798. 

76  United  States  v.  Standard  OirCo. 
of  New  Jersey,  173  Fed.  177;  State  v. 
Standard  Oil  Co.,  49  Ohio  St.  137,  15 
L,  H.  A.  143,  34  Am.  St.  Rep.  541,  30 
N.  E.  279.  But  see  MacGinnlss  v. 
Boston  &  M.  Consol.  Copper  &  Silver 
Min.  Co.,  29  Mont.  428,  75  Pae.  89, 
upholding  creation  of  Amalgamate.! 
Copper  Company. 


The  organization  of  a  holding  com- 
pany, in  order  to  stitle  competition,  is 
illegal,  independently  of  statute. 
Southern  Elec.  Securities  Co.  v.  State, 
t)l  Miss.  195,  124  Am.  St.  Bep.  63S, 
44  So.  785. 

Holding  eompaaiea,  to  prevent  com- 
petition, are  a  violation  of  state  anti- 
trust statutes.  Burrows  v.  Interbor- 
ough  Metropolitan  Co.,  156  Fed.  389, 
monopoly  of  street  railway  lines  in 
New  York  City;  State  v,  Virginia- 
Carolina  Chemical  Co.,  71  S.  C.  544,  51 
S.  £.  455.  See  abo  State  v.  American 
Sugar  Befiniug  Co.,  138  La.  1005,  71 
So.  137;  State  v.  Polar  Wave  Ice  ft 
Fuel  Co.,  259  Mo.  578,  169  S.  W.  126; 
Slate  v.  Standard  Oil  Co.,  218  Mo. 
1,  116  8.  W.  902. 

The  New  York  statute  prohibiting 
monopolies  has  been  held  not  appli- 
cable to  railroad  companies  ami  hence 
does  not  apply  to  a  holding  company 
controlling  the  street  car  lines  of  New 
York  City.  Continental  Securities  Co. 
v.  Interborough  Bapid  Transit  Co., 
203  Fed.  521. 
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Railway  Company,  was  ill^al  as  a  violation  of  the  federal  anti- 
trust statute." 

Stockholders  in  holding  companies  are  not  stockholders,  nor  en- 
titled to  the  rights  of  stockholders,  in  other  corporations  a  .part  of 
whose  stock  is  owned  by  the  holding  company,  and  hence  a  sale  or 
lease  of  all  the  property  of  a  corporation  controlled  by  the  holding 
company  by  its  ownership  of  stock  does  not  require  the  unanimous  con- 
sent of  the  stockholders  of  the  holding  company  but  it  is  sufficient  that 
there  is  unanimous  consent  of  the  stockholders  of  the  company  whose 
property  is  leased  or  sold." 

The  creation  of  a  holding  company  does  not  affect  tfa«  separate 
and  continuing  existence  of  the  corporations  whose  stock  it  holds.^ 
A  holding  company  is  not  a  "common  carrier"  although  it  controls 
the  stock  of  a  corporation  wbidi  is  a  common  carrier." 

C.  In  What  Cases  Uinority  May  Resort  io  Courts 

§3991.  Offlieral  role.  The  general  rule  is  that  minority  stock- 
holders cannot  obtain  relief  from  the  courts  in  connection  with  acts  of 
the  majority  within  the  powers  of  the  corporation,  where  there  is  no 
fraud,'*  but  may  obtain  relief  where  the  act  is  illegal,  ultra  vires,*" 
or  fraudulent.** 

Actions  by  stockholders  against  corporate  officers  have  been  inci- 
dentally noticed  in  a  preceding  volume,**  while  the  rules  governing 
stockholders'  suits  in  general  are  stated  in  a  subsequent  subdivision 
of  this  chapter." 

g  3992.  Inta-a  vires  acts  whore  Vhere  is  no  bad  faith — ^Bnle  stated. 

The  governing  rule  is  that  minority  stockholdera  cannot  question,  by 
recourse  to  the  courts,  the  acta  of  majority  stockholders  unless  such 
acts  are  either  (1)  ultra  vires,**  (2)  illegal,  or  (3)  fraudulent.*' 
Stated  in  another  way,  the  courts  will  not  interfere,  at  the  suit  of 
the  minority,  in  regard  to  matters  intra  vires,  unless  there  is  fraud 

Ti  Northern  Seeuritiea  Co.  v.  Unit-  yard  &  Transit  Co.  of  Chicago,  192 

cA  States,  1B3  TT.  8.  197,  48  L.  Ed.  ST9.  Fed.  330,  342. 

7a  Sabre  v.  United  Traction  &  Eleo-  *l  See  {  3992,  infra, 

trie  Co.,  225  Fed.  601.  ■>  See  S  3994,  infra. 

Tt  State  T.  Tacoma  Bailway  £  Power  U  See  {  3997,  infra. 

Co.,  61  Wash.  507,  32  L.  B.  A.  (N.  &)  »  See  M  2679-2685,  snpn. 

720, 112  Pac.  S06,  applj-ing  rule  where  U  See  subd.  zxzii,  infra, 

it  was   sought   to  compel  a  universal  W  See  i  3994,  infra. 

trsnafer  ajstem  on  street  car  lines.  f  See  §  3997,  infra. 

M  United   States   v.    Union    Stock- 

6797 
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or  oppression.  "The  majority  rules"  is  the  basic  role  as  to  the 
internal  affairs  of  a  corporation  so  long  as  the  acts  of  the  corporation 
are  within  its  express  or  implied  powers.  It  is  of  no  moment  that 
the  acta  of  the  majority  are  unwise  or  inexpedient  so  long  as  they 
act  in  good  faith.  When  the  management  of  a  corporation  is  vested 
in  the  stockholders  collectively  as  constituting  the  corporation,  and 
they  act  at  a  meeting  called  and  condweted  in  accordance  with  the 
charter  and  by-laws  of  the  corporation,  and  differences  of  opinion 
arise  as  to  the  policy  to  be  pursued,  the  vote  of  the  majority  must 
govern,  where  the  majority  act  in  good  faith,  and  within  the  powers 
of  the  corporation,  and  do  not  violate  any  contract  rights  of  the  other 
stockholders.  No  principle  in  the  law  of  corporations  is  better  settled 
than  the  principle  that  every  person  who  sabscribes  for  or  purchases 
shares  in  a  corporation,  or  otherwise  acquires  shares  therein,  impliedly 
agrees  that,  upon  any  matter  which  comes  ^ithin  the  powers  expressly 
or  impliedly  conferred  upon  the  corporation  by  its  charter,  he  will 
be  bound  by  the  will  of  the  majority,  so  long  as  they  act  in  good  faith, 
and  according  to  law." 


•*  united  8Ut«s.  Eora  v.  Untiul 
AsBur.  8oe.  of  Virginia,  6  Craaeh  192, 
3  L.  Ed.  195;  Leo  v.  Union  Pm.  Ey. 
Co.,  10  Fed.  283 ;  Ueeker  v.  Winthrop 
Iron  Co.,  17  Fed.  48. 

AlalMUna.  Sullivan  v.  Centra)  Land 
Co.,  173  Ala.  426,  55  So.  612. 

ArkMUao.  Bod  Bud  Bealty  Co.  v. 
Sooth,  98  Ark.  281,  131  S.  W.  340. 

Iowa.  Peatman  v,  Centerville 
Light,  Heat  ft  Power  Co.,  100  Iowa 
24S,  69  N.  W.  S41. 

g«iun.  luseho  v.  Uld-Continent 
Development  Co.,  94  Ean.  370,  Ann. 
CaB.  1917  B  S46,  146  Pac.  tOU;  Feesa 
V.  Mechanics'  State  Bank,  64  Kan. 
828,  L.  R.  A.  1915  A  OOB,  113  Pac.  563. 

Mu^and.  Shaw  v.  Bavi^,  78  Md. 
308,  23  L.  B.  A.  294,  28  Atl.  619. 

UlflBotul.  Hingston  v.  Montgomery, 
121  Mo.  App.  451,  97  8.  W.  202. 

ntab.  Skeen  v.  Warren  Irrigation 
Co.,  42  Utah  602,  132  Pac,  1162. 

Watfalngtani.  Tbeis  v.  Spokane 
Falls  Gae  Light  Co.,  49  Wash.  477,  95 
Pap.  1074. 

Waat  Vlrgliila.  Smiley  v.  New 
River  Co.,  72  W.  Va.  221,  77  B.  E.  976. 


Uany  other  eitationg  to  support  tbis 
elementary  rule  are  found  in  the 
book«,  some  of  wbicli  are  cited  to  tbis 
point   in   Bubd.    xxxii,   infra. 

Thus,  a  minority  Btockholdcr  can- 
not insist  upon  the  creation  of  a  debt 
to  enlarge  the  buEinesB  of  the  cor- 
poration as  against  the  wishes  of  the 
majority,  at  least  unless  in  a  case  of 
ostreme  emergency.  Theis  v.  Spo- 
kane Falls  Gas  Light  Co.,  49  Wash. 
477,  96  Pac.  1074. 

"It  seems  to  be  the  first  Buggestion 
of  reason  that  an  act  done  by  a  sim.- 
ple  majority  at  a  collective  body  of 
men,  which  concerns  the  common  in- 
terest, should  be  binding  on  the 
whole,  and  this  is  the  principle  of 
the  rule  adopted  by  the  common  law 
of  England  with  respect  to  aggregate 
corporations."  1  Eyd,  Corporations, 
422. 

"We  suppose,"  said  Chief  Justice 
Blgelow  in  a  leading  Massachusetts 
case,  "it  may  be  stated  as  an  indis- 
putable proposition,  that  every  person 
who  becomes  a  member  of  a  corpora, 
tion    aggregate    by    purchasing    and 
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If  th«  action  or  tlireateoed  action  of  the  majority  of  the  stock- 
holders is  within  the  powers  of  the  corporation,  the  courts  will  not 
interfere  at  the  snit  of  the  minority,  unless  it  appears  that  the 


holding  sharee  agree*  by  neeeBMry  im- 
plication that  he  will  be  bound  by  all 
acts  and  ptoceedings,  within  the  scope 
of  the  powers  and  authority  conferred 
by  the  charter,  which  shall  be  adopted 
or  Banctioned  bj  a  vote  of  the  ma- 
jority of  the  corporation,  duly  taken 
and  ascertained  according  to  law. 
This  la  the  unavoidable  result  of  the 
fnDdamental  principle  that  the  ma- 
jority of  the  stockholders  can  regu- 
late and  control  the  lawful  exercise 
of  the  powers  conferred  on  &  corpora- 
tion by  ita  charter.  A  holder  of  shares 
in  an  incorporated  body,  so  far  as  bis 
individual  rights  and  interests  m^  be 
involved  in  the  doings  of  the  corpora- 
tion, acting  within  the  legitimate 
sphere  of  its  corporate  power,  has  no 
other  legal  control  over  them  than 
that  which  he  can  exercise  by  his 
single  vote  in  the  meetings  of  the 
company.  To  this  extent,  he  has 
parted  with  his  personal  right  or 
privilege  to  regulate  the  diapttfition 
of  that  portion  of  his  property  which 
be  has  invested  in  the  capital  stock 
of  the  corporation,  and  surrendered  it 
to  the  will  of  a  majority  of  hia  fellow 
corporators.  The  jus  disponendi  is 
vested  in  them  so  long  as  they  keep 
within  the  line  of  the  general  purpose 
and  object  for  which  the  etrrporation 
was  established,  although  their  action 
may  be  against  the  will  of  a  minority, 
however  large.  It  cannot,  therefore, 
be  justly  said  that  the  contract,  ez- 
presB  or  implied,  between  the  corpora- 
tion and  the  stockholders  is  infringed 
or  impaired  by  any  act  ur  proceeding 
of  the  former  which  is  authoriEed  by 
a  majority,  and  which  eomea  within 
the  terms  of  the  original  statute  cre- 
ating and  establishing  their  franchise, 
and  conferring  on  them  capacity  to 
neriuse  control  over  the  rights  and 


pioperty  of  their  members.  On  the 
contrary,  the  fair  and  reasonable  im- 
plication resulting  from  the  legal  re- 
lation of  the  stockholder  and  the 
corporation  is,  that  the  majority  may 
do  any  act  either  coming  within  the 
scope  of  the  corporate  authority,  or 
which  Is  consiBtent  with  the  terms 
and  conditions  of  the  original  charter, 
without  and  even  against  the  eon- 
sent  of  an  individnal  member."  Dur- 
fee  V.  Old  Colony  t  F.  Biver  B.  Co., 
5  Allen  (Mass.)  230. 

"It  is  true  that  a  majority  of  stock- 
holders, no  matter  how  great,  have 
not  the  right  to  divert  the  funds  of  a 
joint-fitock  incorporated  company  to 
any  other  than  the  purposes  for  which 
it  was  org«nized;  and  if  such  funds 
are  about  to  be  ho  diverted,  a  stock- 
holder may  file  a  bill  in  equity  against 
the  company  to  restrain  it  by  injunc- 
tion from  such  divereion  or~  misap- 
{dication.  •  •  •  But  relief  wU! 
not  be  granted  unless  the  corporation 
is  about  to  do  some  act  outside  of  the 
scope  of  its  authority,  or  in  disobe- 
dience to  the  provisions  of  its  consti- 
tation,  for  so  long  as  it  exercises  the 
powers  granted  by  the  charter  the 
acts  of  the  company  must  be  treated 
by  the  courts  as  the  acts  of  all  the 
stockholders.  Each  and  every  stock- 
holder contracts  that  the  will  of  the 
majority  shall  govern  in  all  matters 
coming  within  the  limits  of  the  act  of 
incorporation."  Dudley  v.  Kentucky 
High  School,  9  Bush  (Ky)  576. 

In  Georgia,  the  common-law  rules 
are  reiterated  by  statutory  provisions. 
See  Bartow  Lumber  Co.  v.  Enwright, 
131  Qa.  329,  62  S.  E.  233, 

Minority  Htockholders  cannot  have 
an  acceptance  of  a  municipal  fran- 
chise by  the  directors  set  aside,  sinro 
such  acceptance  i«  within  the  powers 
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action  of  tte  majority  is  or  will  be  a  franc!  upon  the  rights  of  the 
minority,  or  unless  it  clearly  appears  that  there  is  an  abuse  of  dis- 
cretion. The  fact  that  there  is  a  difference  of  opinion  among  the 
stockholders  as  to  the  advisahility  of  the  action  of  the  majority,  and 
that  the  court's  opinion  agrees  with  that  of  the  minority,  will  not 
justify  the  court's  interference.  Nor  can  the  court  interfere  because 
of  mere  error  or  mistake  of  judgment** 


of  the  directoTB  and  consent  of  all  or 
even  a  part  of  the  atockhotderB  is  not 
neeesBary,  Veaner  v,  Chicago  City 
By.  Co.,  236  111.  349,  86  N.  B.  2S6. 

The  majcFTity  have  the  right  to  im- 
pose upon  the  minoritj  additional  by- 
laws not  inconsUtcut  with  the  char- 
ter. O.  W.  Jones  Lumber  Co.  v. 
arkana  Lumber  Co.,  125  Ark. 
187  8.  W.  1068. 

Minority  atockbolders  cannot 
join  the  sale  of  corporate  produeta 
below  cost,  where  there  is  nothing  to 
show  bad  faith.  Trimble  t.  American 
Sugar  Befining  Co.,  61  N.  J.  Eq.  3i0, 
48  Atl.  812. 

Bight  of  minority  to  compel  dec- 
laration   of     dividenda,     see     1 3656, 

W  Dudley  v.  Kentucky  High  School, 
9  Bush  (Ky.)  576;  Gamble  v.  (}ueens 
County  Water  Co.,  J23  N.  T.  81,  9  L. 
B.  A.  527,  25  N.  B.  SOI. 

As  was  aaid  by  Judge  Peckhan)  in 
an  often  cited  New  York  case: 
"The  court  would  not  be  justified  in 
interfering  even  in  doubtful  cases, 
where  the  action  of  the  majority 
might  be  susceptible  of  different  con- 
jBtnictions.  To  warrant  the  interpo- 
sition of  the  court  in  favor  of  the 
minority  shareholders  in  a  corpora- 
tion or  joint -stock  association,  as 
against  the  contemplated  action  of 
the  majority,  where  such  action  is 
within  the  corporate  powerB,  a  case 
must  be  made  out  which  plainly  shows 
that  such  action  is  so  far  opposed  to 
the  true  Interrsts  of  the  corporation 
itself  as  to  lead  to  the  clear  infer- 
ence that  no  one  thus  acting  could 


h&ve  been  Influenced  by  any  honest 
desire  to  secure  such  interests,  but 
that  he  must  have  acted  with  an  in- 
tent to  subserve  some  outside  pur- 
pose, regard  leas  of  the  consequences 
to  the  company  and  in  a  manner  in- 
consistent with  its  interests.  Other- 
wise the  court  might  be  called  upon 
to  balance  probabilities  of  profitable 
results  to  arise  from  the  carrying  out 
of  the  one  or  the  other  of  different 
plans  proposed  by  or  on  behalf  of  dif- 
ferent shareholders  in  a  corporation, 
and  to  decree  the  adoption  of  that  line 
of  policy  which  seemed  to  it  to  prom- 
ise the  best  results,  or  at  least  to 
enjoin  the  carrying  out  of  the  oppo- 
site p<riicy.  This  is  no  business  for 
any  court  to  follow."  Gamble  v. 
Queens  County  Water  Co.,  123  N. 
T.  »1,  9  L.  B.  A.  527,  25  N.  E.  201. 

"Even  where  the  management  ofr 
the  majority  appears  to  be  unwise 
and  injurious,"  said  the  court  in  a 
federal  case,  "equity  will  not  inter' 
fere  if  such  management  be  not  dis- 
honest or  ultra  vires,  but  will  require 
the  complaining  Btockholder  to  seek 
relief  within  the  oorporation.  When 
the  management  is  not  shown  to  be 
fraudulent  or  dishoneet,  and  when  it 
is  a  matter  of  opinion  whether  it  is 
viee  or  unwise,  advantageous,  or  dis- 
advantageous,  if  the  acts  complained 
of  be  intra  vires,  there  is  no  authority 
for  equity  to  interfere.  To  do  so 
would  be  to  p'ace  the  control  indirect- 
ly in  the  hands  of  the  minority  when- 
ever interference  removes  from  control 
the  officers  selected  by  the  majority. 
There    is    certainly    no    preaomptloa 
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This  qaestioD  is  treated  of  at  greater  length  in  a  subsequent  sub- 
division of  this  chapter." 

§  3993.  —  Compromise  of  claims.  Since  a  corporation  has  power 
to  compromise  claims,"  the  majority  stockholders  may  compromise 
a  claim  against  the  wishes  of  the  minority,*'  although  the  minority 
may  obtain  relief  if  the  compromise  is  a  fraud  on  their  rights.** 

§  3994.  Ulb-a  vires  acts — Bole  stated.  Ultra  vires  acts,  whether 
the  acta  of  the  board  of  directors  or  of  other  officers  or  of  a  majority 
of  the  stockholders,  are  not  binding  upon  nonas-senting  stockholders 
if  they  seek  relief  promptly  and  are  not  estopped  by  their  acts. 
This  is  settled  beyond  dispute.** 

The  power  of  the  majority  extends  to  such  transactions  only  as  are 
within  the  powers  expressly  or  impliedly  conferred  upon  the  cor- 
poration by  its  charter,  for  they  can  have  no  greater  powers  than  the 
corporation  for  which  they  act ;  and  if  they  undertake  to  do  ultra 
vires  acts,  a  dissenting  stockholder  may  sue  in  equity  to  enjoin  them, 
or  to  set  the  transaction  aside.  The  application  of  this  rule  is  noticed 
at  length  in  a  subsequent  subdivi-sion  of  this  chapter."  In  addition 
to  what  is  there  stated,  and  as  further  illustrating  the  rule,  it  is  held 
that  if  a  holding  company  permits  stock  owned  by  it  to  stand  in  the 
name  of  certain  of  its  directors  and  allows  them  to  vote  it  as  they 
desire,  a  minority  may  compel  the  company  to  have  the  stock  trans- 
ferred to  its  own  name.**     So  minority  stockholders  of  the  selling 


aathorized  issue  of  stock,  ser   {  34!IQ, 

Suit  to  prevent  consolidation  of 
drporationa,  aeo  chapter  on  Cansoli- 
nation,  infra. 

Ultra  vires  acta,  atrictly  speaking, 
which  a  dissenting  atoelch older  nay 
sue  to  remedy,  inelude  not  only  those 
beyond  the  powers  of  the  directors  or 
other  officers  but  also  those  befonil 
the  powers  of  a  majority  or  all  of 
the  stockholders.  If  the  acts  are 
within  the  power  of  a  majority  of  the 
stockholders  but  beyond  the  power  of 
the  directors,  a  stockholder  can  sue 
only  when  the  acts  of  the  directors 
have  not  been  ratified  by  a  majority 
of  the  stock  holders,  since  in  such  n 
case  the  act  is  not  ultra  vires. 

MHyams  V.  Old  Dominioa  Co.,  113 


that  a  minority  stockholder  is  right, 
and  a  majority  stockholder  is  wrong, 
in  opinion  as  to  the  values  and  tho 
management  of  the  corporate  pioper- 
ty,"  North  American  Land  &  Tim- 
ber  Co.   V,   Watkins,   109   fed.   101. 

MSee  subd.  xxxil,  infra. 

•1  See  I  S23,  supra. 

•t  Hallenborg  v.  Cobre  Grande  Cop- 
per Co.,  200  U.  S.  239.  GO  L.  Ed.  458; 
Continental  Ins.  Co.  v.  New  York  & 
H.  E.  Co.,  187  N.  Y.  225,  79  N.  E.  1038. 
See  also  Post  v.  Buck's  Stove  &  Range 
Co.,  200  Fed.  918,  43  L.  B.  A.  (N.  S.) 
498  with  note. 

nUenier  v.  Hooper's  Tel.  Works, 
30  L.  T.  B.  (N.  a.)  200. 

MSee  i  1526,  supra. 

MSee  subd.  xxxii,  infra. 

Injunction  to  restrain  illegal  or  ou- 
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company  may  restrain  an  ultra  vires  purchase  of  the  majority  s'toc^ 
by  another  corporation  to  prevent  competition.*'  And  min.ointy 
stockholders  may  enjoin  the  ultra  vires  act  of  increasing  the  am-oxint 
of  capital  stock  in  excess  of  the  amount  authorized  by  the  cha.x:^:.e». 

§  3995.  —  Power  of  minority  to  prevent  creation  of  moxi-opoty- 
Dissenting  or  minority  stockholders  may  enjoin  the  corporation,  f  «r<rtO 
entering  into  an  illegal  combination,  trust  or  monopoly.**  ^loW- 
over,  in  some  cases  it  has  been  held  that  where  a  corporation  EKsquii* 
the  majority  of  the  stock  of  a  rival  to  stifle  competition,  such  ^tiSii^ 
may  be  prevented  by  minority  stockholders  of  the  eontroUecl  com- 
pany by  restraining  the  controlling  corporation  from  voting  its.    ^tock. 

§  3996,  —  Donations  "by  majority.  A  majority  cannot  give*  a^w-ay 
the  rights  of  a  minority  without  consideration.'  A  forti(>»~i,  ''h^ 
majority  cannot  make  a  donation  of  all  the  corporate  propert^-^-* 

§3997.  Bad  faitti  or  fraud— Bole  stated.  The  right  of  tti-e  '^- 
jority  stockholders  to  control  the  corporation  is  subject  to  the  <^tia-''fi- 
eation  that  they  must  act  in  good  faith  and  for  the  interests  -of  *■*© 
corporation.     Acts  of  a  majority,  whether  a  ratification  of  CK?*^     ^^ 

corporate  officers  or  original  transactions,  are  not  binding  o**  tu^ 
minority  where  fraudulent.  The  majority  stockholders  canno'C^  TXt-Bti, 
age  the  corporation  for  their  own  interest  or  profit,  to  the  ex^sl**^""* 
of  other  stockholders.  If  they  attempt  to  do  this,  even  thou.^^1*  ""^ 
particular  act  done  may  not  be  beyond  the  powers  conferrecl  tapon 
the  corporation  by  its  charter,  they  may  be  enjoined  or  compeXl^", 
account  at  the  suit  of  other  stockholders.*    The  right  of  a  m^J**'"^ 

Me.  294,  L.  E.  A.  1915  D  1128,  83  Atl.  any  rights  of  the  corporation,     ** -'T" 

"47.  lution  passed  by  &  majority      **   *iiof 

STDunbar  v,  American  Telephone  &  sJockholders  of  a  corporation,    ^*-'^       , 

Telegraph  Co.,  224  ni.  9,  115  Am.  St.  izing  one  who  has  already  P"*"*^*^!!,. 

Kep.   132,   S   Ann.   Caa.   57,   TS   N.   E.  its  plant  to  use  its  name,  bein^p 

423.  out   eonaideration,   is   not   bind *-*"*, ^_ 

H  Macon  Oas   Co.    v.   Riehter,  143  stockbaldcTB  who  do  not  eoDsen.''^'     ... 

Ga.  397,  85  S.  E.  112.  mington  v.  Palmer,  21  R.  I.  19^'    ^ 

M  Continental  Securities  Co.   v.  In-  43  L.  B.  A.  95,  79  Am,  8t.  Be^-  ' 

terborough    Rapid    Transit    Co.,    163  42  Atl.  308.  ^ 

Fed.  843;  Harding  v.  American  Olu-  •Tillie  v.  Brown,  154  Ala.  **>^' 

cose  Co.,  182  111.  551.  So,  689.  „ 

18ee     Blfl72,    supra,    and     S4028,         4  Meeker  v.  Winthrop  Iron  C7*»'J 

infra.  Fed.   48;   Peabody  v.  Flint,  6 


^_llfrv 


B  Sini^e  a  majority  of  the  stockhold- 
[>rs  of  a  corporation  cannot  give  away      Co.  v.  New  Tiirk  &  N.  B.  Co.,  iSC 


\ 
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of  the  stockholders  either  to  originally  direct  or  affirm  a  contract 
between  the  company  and  corporate  directors  or  other  ofBcers  is  not 
absolute  and  unqualified,  but  is  subject  to  the  qualification  that  the 
afilrmanee  or  adoption  must  not  be  brought  about  by  unfair  or  im- 
proper means,  and  must  not  be  illegal  or  fraudulent,  or  oppressive 
towards  those  stockholders  who  oppose  it.'  As  has  been  well  said, 
"while  courts  cannot  compel  directors  or  stockholders,  proceeding  by 
a  vote  of  the  majority,  to  act  wisely,  they  can  compel  them  to  act 
honestly,  or  undo  their  work  if  they  act  otherwise.""  Moreover,  it  is 
immaterial  that  the  scheme  is  lawful  on  its  face,  and  the  rule  has 
been  laid  down  that  "where  a  majority  of  the  directors,  or  stock- 
holders, or  both,  acting  in  bad  faith,  carry  into  effect  a  scheme  which, 
even  if  lawful  upon  its  face,  is  intended  to  circumvent  the  minority 
stockholders  and  defraud  them  out  of  their  legal  rights,  the  courts 
interfere  and  remedy  the  wrong.'"' 

The  different  forms  which  this  fraud  or  bad  faith  may  assume  are 
The  fraud  on  the  part  of  majority  stockholders  may  take 


Y.  410,  34  L.  K.  A.  76,  55  Am.  8t.  Rep. 
6Sd,  44  N.  E.  1043;  Continental  Ina. 
Co.  V.  New  York  &  H.  R.  Co.,  103  N. 
Y.  App.  Div.  282,  93  N.  Y.  Supp.  27; 
Uinds  V.  Fishkill  &  M.  Equitable  Oaa 
Co.,  96  N.  Y.  App.  Div.  14.  88  N.  Y. 
Bupp.  954 ;  Menier  v.  Hooper  'b  Tel. 
Works,  9  Ch.  App.  350;  Atwool  v. 
Merr^weathcr,  L.  R.  5  Eq.  464,  note. 

See  also  nubda.  xxxi  anU  xxxii,  this 
chapter,  infra. 

Fraud  of  the  majority  Btockfaoldera 
i")  alwHj-s  a  ground  for  relief  in  favor 
of  minority  stockholders  who  are  de- 
frauded. Withcrbee  v.  Bowlea,  142  N. 
Y.  App.  Div.  407,  126  N.  Y.  Supp. 
054, 


ratoTB. ' '  Meeker  v.  Wlnthrop  Iron 
Co.,  17  Fed.  48. 

B  Beha  v.  Martin,  161  Ky.  838,  171 
8.  W.  393. 

The  minority  may  obtain  relief 
where  the  acta  of  the  majority  are 
fraudnleat  or  oppresiive;  and  opprea- 
eive,  aa  the  word  is  used  in  thia  con- 
nection, is  merely  another  name  for 
fraud. 

8  Flynn  v.  Brooklyn  City  B.  Co.,  158 
N.  Y.  493,  507,  55  N.  E.  520. 

7  Flynn  v.  Brooklyn  City  R.  Co.,  158 
K.  Y.  493,  507,  55  N.  E.  520. 

•  Majority  stockholders  cannot  de- 
feat the  rights  of  minority  equitable 
Btockholdera  by  refusing  to  issue  a 
The  owners  of  a  majority  of  the      certificate  of  stoek   to   them  and  in 


the 


capital  stock  of  a  corporation,"  said 

Judge   Baiter,   "may   legally   control  porati 

the  company's  business,  prescribe  its  the  c 

general    policy,    make    themselves   its  "it  n 

agents,   and   take   reasonable   com  pen-  cease 

nation    for    their    services.      Bui,    in  for 

thus   assuming  the  control,   tl»ipy   also  co 

take  upon   themselves  the   correlative  iro 

duty    of    diligence    anil    good    faith,  ti' 

They  cannot  lawfully  manipulate  the  r.c 

company 's   business   in   their   own  in-  C( 
terests  to   the   injury  of  other  eorpo 

VIPrlv.  Corp.— 52 


f erring  all  the  c 
iperty  to  themselves;  and  in 
case  so  holding  it  was  said  that 
may  be  that  invention  will  never 
c  to  be  exercised  in  devising  plana 
wrongful  appropriation;  but 
ts  of  equity  will  never  counte- 
re  any  scheme  to  defraud,  no  mat- 
how  novel  and  ingenious?"  Citi- 
i'  Savings  &  Trust  Co.  v.  Illinois 
t.  R.  Co.,  182  Fed.  607. 


dbyGoot^Ie 


§3997]  PBIVATB  CORPOKATIONS  [Ch.  56 

the  Fono  of  voting  increased  or  excessive  salaries  to  theoiselves  as 
(^eers,'  or  may  consist  in  the  niBJority  stockholder  obtaining  an  in- 
equitable contract  from  the  corporation,*'  or  in  the  majority  stock- 
holder operating  the  business  in  its  favor  as  a  competitor  rather 
than  in  the  interest  of  all  the  stockholders.**  It  may  also  consist  in 
the  purchase  of  property  at  an  exorbitant  price,**  or  in  a  taking  over 
by  the  majority  stockholder  (another  corporation)  of  the  pn^ierty 
of  the  c<»^oration  without  consideration.** 

On  the  other  hand,  where  a  sale  is  necessary  because  of  the  exi- 
gencies of  the  case,  the  fact  that  the  property  is  sold  for  less  than 
its  value  does  not  of  itself  show  fraud  on  the  part  of  the  majority 
stockholders  as  against  the  minority.**  And  the  mere  fact  that 
property  sold  l^  majority  stockholders  was  disposed  of  by  the  trans- 
feree for  much  more  than  the  price  paid  does  not  necessarily  imply 
an  unfair  advantage,  so  as  to  require  an  accounting  by  the  transferee 
at  the  suit  of  minority  stockholders.*'  3o  it  is  not  necessarily  fraudu- 
lent 80  as  to  authorize  relief  in  behalf  of  a  minority  stockholder 
that  the  failure  to  give  him  notice  of  the  stockholders'  meeting  which 
authorized  a  transfer  of  all  the  corporate  property  was  intentional.*' 
A  lease  of  a  railroad  at  ten  per  cent  a  year,  with  a  certain  guaranty, 
has  been  held  not  necessarily  oppressive  against  the  minority.*' 

To  sum  up  as  to  what  constitutes  fraud  warranting  interference 
by  the  courts,  according  to  the  decisions,  and  especially  the  leading 
case  of  Gamble  v.  Queens  County  Water  Company,**  it  is  possible  to 
formulate  the  following  rules :  1.  Mere  difference  of  opinion  among 
the  stockholders  does  not  show  that  the  action  of  the  majority  is 

S  See  i  3998,  infra.  Bcfining  Co.,  81  N.  J.  £q.  458,  48  At). 

10  See  14035,  infra.  766.  ' 

11  Where  tbo  majority  are  interest-  "Pondir  v.  New  ¥«rk,  L.  B.  &  W. 
ed  in  another  corporatiDn,  and  the  R.  Co.,  72  Hun  (N.  Y.)  3S4,  35  N. 
two   corpoTations   have    contracts   be-  Y.  Supp.  660. 

tween  them,  it  ia  fraudulent  for  the  14  Smith  v.  Stone,  21  Wjo.  62,  128 

majority  to  manage  the  affairs  of  the  Pac  612. 

first    corporation    for    the    benefit    of  >■  Smith   v.  StoiLe,  21  Wyo.  62,  128 

the  second,  and  ta  such  a  ease  a  court  Pac.  612. 

of  equity  will  Intervene  and  protect  1*  Sawyer  v.  Duboque  Priutiiig  Co., 

the  minority  upon  an  application  by  77  Iowa  242,  42  N.   W.  300. 

tliem.    Farmers'  Loon  £  Trust  Co.  v.  ITFlynn  v.  Brooklyn  City  B.  Ctr.,  9 

hew  York  ft  N.  R.  Co.,  150  N.  Y.  410,  N.  Y.  App.  Div.  26fl,  41  N.  Y.  Snpp. 

430,  34  L.  E.  A.  76,  55  Am.  St.  Bep.  666,  aff'd  138  N.  Y.  493,  53  N.  E. 

689,  44  N.  E,  1043;  Jacobus  v.  Amer-  620. 

Iran  Mineral  Water  Mach.  Co.,  38  N.  t>  Gamble  v.  Queens  County  Water 

Y.  MiHc.  371,  77  N.  Y.  Supp.  898.  Co.,    12.T   N.   Y.   91,   9   L.   B.   A.   527, 

IB  Donald  V.  American  SraeltioK  ft  25  N.  E.  201. 
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oppressive  nor  authorize  a  cowl  to  decide  as  between  different  plans 
or  policies  according  to  its  views^' 

2.  A  conrt  cannot  interfere,  even  in  doubtful  cases,  where  the 
action  of  the  majority  is  susceptible  of  different  constructions. 

3.  Relief  cannot  be  granted  unless  it  is  plainly  shown  that  the 
act  of  the  majority  "is  so  far  opposed  to  the  true  interests  of  the 
corporation  itself  as  to  lead  to  the  clear  inference  that  no  one  thus 
acting  could  have  been  influenced  by  any  honest  desire  to  secure 
such  interests,  but  that  he  must  have  acted  with  an  intent  to  sub- 
serve some  outside  purpose,  regardless  of  the  consequences  to  the  com- 
pany and  in  a  manner  inconsistent  with  its  interests."** 

4.  If  a  contract  is  fraudulent  or  oppressive  towards  the  minority, 
then  the  act  of  the  majority  in  authorizing  or  ratifying  it  is  fraudu- 
lent and  oppressive." 

5.  Fraud  need  not  be  shown  as  a  fact  nor  need  the  individual 
stockholders  be  actuated  by  any  fraudulent  intont,  but  it  is  sufficient 
that  the  existence  of  fraud  is  the  necessary  legal  inference  from  facts 
found.*" 

§3998.  — HiBi^^tropTiatioii  or  divenion  of  corporate  fnnds  or 
aueti.  Of  course,  a  majority  of  the  stockholders,  no  matter  how 
large,  has  no  right  to  divert  to  itself  assets  of  the  company  to  the 
detriment  of  minority  stockholders."  If  majority  stockholders  divert 
or  misappropriate  corporate  funds,  minority  stockholders  may  sue 
them  to  recover  such  funds."*  This  rule  applies  to  a  diversion  by 
voting  themselves  illegal  or  unreasonable  salaries." 

I»In  the  absence  of  evidence  of  MSee  Fl^nn  v.  Brooklyn  CHy  E. 
fraad,  It  Is  not  within  the  province  of  Co.,  1S8  N.  T.  493,  508,  S3  N.  G.  520, 
a  court  of  eqnitf,  at  the  Boit  of  a  where,  however,  the  intention  of  all 
nvinority  •tockholder,  to  determine  to  defraud  ie  stated  in  enunciating  the 
whether  its  judgment  agreed  with  the      rule. 

rainorit7  or  with  the  majority.    Conti-  >■  Bee    Gamble    v.    Queens    Coiiuty 

nental  Ins.  Co.  v.  New  York  &  H.  B.      Water  Co.,  123  N.  Y.  91,  100,  9  L.  E. 
Co,  103   N.  T.  App.  Div.   283,  301,      A.  527,  25  N.  E.  201. 
93  N.  T.  Supp.  27.  »»  Morse  v.  Metropolitan  8,  8.  Co., 

MThis   often    quoted   rule   is   from      87  N.  J.  £q.  217,  100  Atl.   219;   Col- 
the   opinion   of  Justice   Peckham  in      gate  v.  United  8tates  Leather  Co.,  73 
Gamble  V.  Queens  County  Water  Co.,      N.  J.  Eq.  72,  67  Atl.  657. 
!23  N.  T.  91,  99,  S  L.  B.  A.  527,  25         »*Harvey  v.  Meiga,   17   Cal.   App. 
N.  B.  201.    While  it  was  laid  down  in      353,  119  Pac.  941 ;  Dodd  v.  Pittsburg, 
connection    with    a   statement   of   the      C,  C.  ft  St.  L.  B.   Co.,  127  Ky.   762, 
luw  as  to  the  effect  of  ratiHeation  of      16  L.  B.  A.   (N.  8.)   89S,  106  8.  W. 
rorporate  contracts  by  interested  offi-      787;     Hingston    v.    Montgomery,    121 
rers  whose  votes  as  stockholders  ef-      Mo.  App.  451,  97  8.  W.  202. 
feet  the  ratification,  the  language  used         *•  Sec  S  2755,  supra,  and  also  S  4035, 
ajiplies  equally  well  to  any  act  of  ma-       infra, 
jority  stockholders. 

6805 
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§3999.  — DiTision  of  asaeta.  The  majority  stockholders  eannot 
divide  the  assets  among  themselves  to  the  exclusion  of  the  minority." 
This  is  so  apparent  that  exhaustive  citation  of  authority  is  useless. 

1 4000.  Impairment  of  contracts.  A  majority  of  the  stockholders 
or  members  o£  a  corporation  cannot  impair  the  rights  of  aoother 
stockholder  or  member  under  a  contract  between  him  and  the  cor- 
poration. Thus,  a  majority  of  the  stockholders  or  members  of  a 
mutual  insurance  company  or  a  building  and  loan  association  can  do 
nothing  to  impair  the  contract  between  other  members  or  stockholders 
and  the  corporation."'  And  where  a  stockholder's  certificate  of  stock 
binds  the  corporation  to  pay  interest  on  his  subscription,  he  cannot 
be  compelled,  by  the  majority  of  the  stockholders,  to  receive  for  the 
interest  due  the  bond  or  other  obligation  of  the  company,  instead  of 


D.  Rights  of  Minoritij  in  Regard  to  Amendments  of  Charter 

§4001.  Amendments  authorized  by  charter.  A  majority  of  the 
stockholders  of  a  corporation  clearly  have  the  power  to  make  any 
alterations  or  changes  in  the  constitution  of  the  corporation  which 
are  authorized  by  ite  charter,  for  this  power  is  within  the  contract 
between  the  corporation  and  its  stockholders.  Thus,  the  majority, 
where  authority  is  conferred  upon  the  corporation  by  its  charter,  may 
bind  the  minority  by  a  vote  to  increase  or  reduce  the  capital  stock," 
or  to  issue  preferred  Btock,*"  or  to  consolidate  with  another  corpora- 
tion." And  a  railroad  company  may,  by  vote  of  the  majority,  change 
the  location  of  its  road,  or  extend  the  road  beyond  the  terminus 
fixed  by  its  charter,  if  the  charter  confers  such  power  upon  it." 

In  some  states  there  are  general  laws  authorizing  corporations  to 
alter  or  amend  their  articles  or  charter,  subject  to  prescribed  limita- 

MBeha  t.  Martin,  161  Ey.  838,  ITl  >OSee  eubd.  xiv,  thia  chapter,  BQprs. 

S.  W.  303.  <l  Sprague  v.  DlinoiB  Eiver  E,  Co., 

•TSee  Barton  v.  Enterprise  Loan  ft  19  HI.  174;  Biah  v.  Johnson,  21  Ind. 

Building  Ass'n,  114  Ind.  226,  5  Am.  SOB;  Sparrow  v.  Evanavillo  4  C.  R.  Co., 

8t.  Bep.  608,  16  N.  E.  486;  Schwarz-  7  Ind.  369j  Lynch  v.  Eastern,  L.  P.  ft 

waelder  v.  German  Mut.  Fire  Ins.  Co.,  M.  Hy,  Co.,  57  Wis.  430,  15  N.  W,  713, 

59  N.  J.  Bq.  589,  44  AU.  769.  825. 

U  McLaughlin  v.  Detroit  &  U.  By.  See   also   chapter   on   Consolidation, 

Co.,  8  Mich.  100.  infra. 

M  Chicago  City  By.  Co.  v.  Allerton,  «■  Sims  v.  Street  E.  Co.,  37  Ohio  8t 

IS  Wall.   {IT.  S.)   233,  21  L.  Ed.  902;  556. 
Port  Edwarda,  C.  &  N.  Ey.  Co.  v.  Ar- 
pin,  80  Wis.  214,  49  N.  W.  828. 
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tions,  and  such  laws  are  binding,  of  course,  upon  all  persons  who 
become  stockholders  ot  corporations  while  they  are  in  force.  Under 
a  statute  providing  that  a  corporation  may  amend  its  charter  so  as 
to  enlarge  or  diminish  the  purposes  for  which  it  was  formed,  but  that 
the  original  purposes  shall  not  be  substantially  changed,  it  has  been 
held  that  a  corporation  formed  for  the  purpose  of  majiufacturing 
and  furnishing  gas  to  a  city  and  its  inhabitants  may  amend  its 
charter  go  as  to  authorize  it  to  employ  for  tliat  purpose  both  gas  and 
electricity." 

In  some  states,  statutes  authorize  a  change  in  the  nature  of  the 
busiuess  of  the  company  by  the  vote  of  a  certain  per  cent  of  the 
stock." 

g  4002.  AmendmeiitB  not  authorized  by  charter — In  general.    A 

very  different  question  arises  where  a  majority  of  the  stockholders  of 
a  corporation  undertake  to  bind  the  minority,  against  their  dissent, 
by  accepting  and  continuing  under  an  act  of  the  legislature  altering 
or  amending  the  charter  of  the  corporation.  The  power  of  the  legis- 
lature, as  between  the  corporation  and  the  state,  to  alter,  amend  or 
repeal  a  charter  in  the  interest  of  the  public,  is  considered  at  length 
in  a  subsequent  chapter."  We  are  to  consider  here  the  power  of  the 
majority  of  the  stockholders  of  a  corporation  to  bind  a  dissenting 
minority  by  accepting  an  alteration  or  amendment  of  the  charter 
enacted  by  the  legislature,  not  in  the  interest  of  the  public,  but  in 
the  interest  of  the  corporation.  It  is  a  difficult  question,  and  one 
upon  which  the  courts  have  not  agreed.  As  we  shall  see  in  the  fol- 
lowing paragraphs,  the  question  depends,  according  to  the  weight  of 
authority,  upon  whether  the  alteration  or  amendment  radically  or 
fundamentally  changes  the  character  or  objects  of  the  corporation, 
or  whether  it  is  merely  in  furtherance  of  the  original  objects. 

g  4003.  — Badical  or  fundamental  changes.  It  is  well  settled  that 
there  is  a  contract  between  a  corporation  and  cverj-  person  who  be- 
comes a  stockholder  or  member  thereof,  either  at  the  time  of  its 
creation  or  afterwards,  that  the  business  of  the  corporation  shall  be 
conducted  within  the  limits  fixed  by  the  charter,  and  that  there  shall 
be  no  departure  from  the  objects  for  which  the  corporation  was 
created.  It  Is  very  clear,  therefore,  that  a  majority  of  the  stockholders 
of  a  corporation  have  no  power,  merely  by  reason  of  their  control 

WPkarcl    V.    Hughey,   58    Ohio   St.       1-oatlier  Co.,  75  N.  J.  Eq.  229,  19  Ann. 

S'7,  .11  N.  E.  U:t.  Cas.  12fiS,  72  AH.  12fi. 

"Sec     Colirate     v.     United     States  « Chap,   57,  infra. 
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over  the  corporation,  to  bind  a  dissenting  minority  by  aecepti: 
acting  under  an  amendment  of  the  charter  of  the  corporation, 
the  amendment  fundamentally  or  radically  changes  its  ch.. 
or  objects,  so  as  to  make  it,  in  effect,  a  different  corporation,  o; 
to  authorize  it  to  engage  in  a  different  enterprise  from  that  ori: 
authorized,  although  of  the  same  general  kind.  And  it  ia  « 
clear  that,  if  the  statfe  has  not  reserved  the  power  to  alter, 
or  repeal  the  charter  of  the  corporation,  or  if,  although  there 
a  reservation,  it  is  to  be  construed,  as  is  held  by  most  coi 
intended  merely  for  the  protection  of  the  public,  and  not 
purpose  of  enabling  the  legislature  to  change  the  contract 
the  corporation  and  its  stockholders,*"  the  legislature  has  no 
to  authorize  a  majority  of  the  stockholders  to  bind  the  m. 
by  accepting  such  an  amendment,  for  this  would  be  to  imp: 
obligation  of  the  contraflt  between  the  corporation  and  the 
stockholders,  by  forcing  them  into  a  different  contract,  and 
therefore  be  within  the  constitution^  prohibition  againit  la- 
pairing  the  obligation  of  contracts.'^    A  fortiori,  the  unanimoi 


COE- 


■■See  14009,  infra. 

nunlted  StatM.  Ashton  t.  Bar- 
bank,  2  Dill.  435,  Fed.  Caa.  No.  S82. 

Arkansas.  Witter  v.  Miaeisaippi,  0. 
£  R.  River  B.  Co.,  20  Ark.  463. 

Oeorgla.  Alexander  v.  Atlanta  A 
W.  P.  R.  Co.,  108  Ga.  151,  33  B.  K 
866. 

ICeutnckjr.  Fry's  Ez'r  v.  Lexing- 
ton &  B.  S.  R.  Co.,  2  Mete.  314. 

Lonlaiaiia.  State  v.  Atchafalaya 
Railroad  &  Banking  Co.,  5  Rob.  63; 
Hoey  V.  Henderson,  32  La.  Ann.  1009; 
State  V.  Accommodation  Bank,  26  La. 
Ann.  2S6. 

MaasacliiuBttfl.  Middleaaz  Tnrnpike 
Corporation  v.  Locke,  8   Haae.  268. 

Mlsslaslppl.  Hester  v.  Memphis  £ 
C.  R.  Co.,  32  Miss.  378;  New  Orleans, 
J.  &  G.  N.  R.  Co.  V.  Harris,  27  Mia». 
517. 

Kew  HonanUro.  Dow  v.  North- 
ern R.  Co.,  67  N.  H.  1,  36  Atl.  510; 
Proprietors  of  Union  Locks  ft  Canals 
V.  Towne,  1  N.  H.  44,  8  Am.  Dee.  32. 

New  Jeney.  In  re  Newark  Libia- 
rv  Ass'n,  64  N.  J.  L.  SIT,  43  Atl.  435; 
Black  V.  Delaware  ft  R.  Canal  Co.,  S4 


CJo.  ' 


N.  J.  Eq.  455;  Zabriskio  ^.  . 

sock  &  N.  y.  S.  Co.,  18  N.  J-  ** 
178,  90  Am.  Dec.  017;  Kean  ^^-  J**^^' 
aon,  9  N.  J.  Bq.  401. 

Kew  Toric  Troy  £  B.  R- 
Karr,  17  Barb.  581 ;  Hartford  rffc  '*^'/^' 
R.  Co.  V.  CrotweU,  6  HiU  S83,  •***  ■*"■ 
Dee.  354. 

Hortli  OaroUna,    First  Nat.  :^»»**  '" 
Cbarlotte,  85  N.  C.  433.  „ 

OMo.    Marietta  ft  C.  B.  Ow-      '*^' 
liott,  10  Ohio  et.  57.  j^ 

PMuu^vanla.     Manbelm,  E*-  j. 

Turnpike  or  Plank  Boad  Co.  v_  -^-*"  ' 
31  Pa.  St.  317.  j„„ 

TenneBBM.       Woodfork     v. 
Bank,  3  Cold.  488. 

Utah.  Garey  v.  St.  Joe  !£*»»- 
3£  Utah  497,  12  L.  B.  A.  (N.  ^-> 
91   Pac.  369.  —    -^ 

WiacanMn.    Kenosha,  B.  ft  ^' 
Go,  V.  Marah,  17  Wis.  13.  ^^^ 

England.      Ware    v.    Grand       '^*^fO' 
Water    Works,    2    Ross.    4    1*.  j 

Ffooks  T.  Soathwestem  By.  ^'^'■'ntL, 
Smate  &  Q.  142;  Natusch  v.  Tr"*^*^*" 
Oow,  Partnership,  App'x  vi.,  p.  S^ 
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sent  of  the  stockholders  is  uecesaary  to  the  acceptance  of  a  proposed 
fundamental  amendment,"  unless  it  is  otherwise  provided  by  statute. 

Moreover,  the  mere  fact  that  a  fundamental  alteration  in  the 
charter  of  a  corporation  is  beneficial  to  the  corporation  cannot  give 
the  majority  the  power  to  accept  it  against  the  dissent  of  the  minor- 
ity. Nor  can  it  make  any  difference  that  the  majority,  in  accepting 
it,  act  in  good  faith,  and  for  what  they  deem  to  be  the  best  interests 
of  all  the  stockholders.  A  stockholder  has  a  right  to  stand  upon  the 
terms  of  bis  contract  of  membership,  and  to  insist  that  the  funds  of 
the  corporation  shall  not  be  applied  to  any  other  purpose  than  that 
authorized  by  the  charter  of  the  corporation  when  he  became  a 
member," 

By  conunoQ  consent,  no  exact  formula  for  the  determination  of  the 
line  of  demarcation  between  fundamental  changes,  and  those  which 
are  auxiliary  or  incidental,  nnder  all  conditions,  can  be  furnished.*" 
Decisions  set  forth  in  the  notes  illustrate  some  of  the  holdings  relat- 
ing to  insurance  ccnapanies,*'  navigation  companies  and  railroad 


S>  Atlanta  8t«el  Co.  v.  Mjoahan,  138 
Ca.  668,  TS  S.  E.  980. 

Ab  between  the  corpora  tars  of  anj 
aomp&aj,  tha  corporate  objects  ei- 
presBed  ia  the  articles  of  incorpora- 
tion cannot  be  changed  without  the 
unanimoiu  cooxeot  of  the  stockhold- 
ers or  members,  unless  changed  by 
some  act  of  legislation  which  may  be 
read  into  the  contract.  Colgate  v. 
Unitad  States  Leather  Co.,  75  N.  J. 
Eq.  229,  19  Ana.  Caa.  1262,  72  Atl. 
1£0. 

M  Proprietors  of  Union  Locks  t 
Canals  y.  Towne,  1  N.  H.  44,  S  Am. 
Dec  32;  Stevens  v.  Butland  &  B.  B. 
Co.,  29  Vt  646. 

WPurkins  v.  Coffin,  84  Conn.  275, 
288,  Ann.  Cae.  ISIS  C  llSS,  79  AU. 
1070. 

UTliis  doctrine  was  laid  down  by 
Lord  Eldon  In  a  leading  English  case, 
in  which  th«  majority  of  an  nnin- 
corporated  insurance  company,  formed 
for  the  purpose  of  ttre  and  life  insur- 
ance, attempted  to  change  its  articles 
«o  as  to  authorize  it  to  engage  also  in 
the  baaineas  of  marine  insurance.  An 
injonction  was  granted  in   a  suit  by 


a  disaenting  member,  and  this  not- 
withstanding an  offer  by  the  com- 
pany to  pay  him  what  he  had  put 
into  the  company,  with  interest. 
Natuach  v.  Irving,  Gow,  Partnership, 
App'x  vi.,  p.  398.  See  alao  Living- 
ston V.  Lynch,  4  Johns.  Ch.  (N.  Y.) 
673. 

There  was  a  like  decision  by  Judge 
Dillon  in  this  country,  where  a  cor- 
poration organized  for  the  purpose  of 
tiansacting  a  "life  and  accident  in- 
surance" business  accepted,  by  vote 
of  a  majority  of  the  stockholders,  an 
amendment  of  its  charter  authorizing 
it  to  transact  the  business  of  "8re, 
marine,  and  inland  insurance."  It 
wad  held  that  a  disaenting  stockholder 
was  discharged  from  liability  on  his 
aubecrtption  for  stock  in  the  company. 
Ashton  v.  Burbank,  2  DHL  435,  Fed. 
Caa.  No.  582. 

The  legislature  cannot  anttiorlze  a 
mutual  insurance  company  to  trans- 
form itself  into  &  joint  stock  company 
■  against  the  will  of  a.  member  who  has 
acquired  membership  by  contract  with 
the  company  prior  to  the  grant  of 
such     authority.    SchwarEwaeldcr    v. 
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companies.*'  And  it  has  been  held  that  a  majority  of  the  stock- 
holders of  a  corporation,  as  of  a  railroad  company,  for  example, 
cannot  bind>  the  minority  by  accepting  an  amendment  authorizing 
a  transfer  of  all  the  property,  rights  and  franchises  of  the  corpora- 
tion to  another  corporation,**  at  least  where  the  condition  of  things 
is  not  sueh  as  to  render  such  a  step  neceaaarj- ;  *•  and  that,  where  a 
railroad  company  is  authorized  by  its  charter  to  constnict  and 
operate  a  failroad  between  certain  points,  a  majority  of  the  stock- 
holders cannot  bind  the  dissenting  minority  by  accepting  and  act- 
ing under  an  amendatory  act  authorizing  the  company  to  lease  its 
road  to  another  company  for  ninety-nine  years.** 

By  the  weight  of  authority,  a  majority  of  the  stockholders  of  a 
railroad,  turnpike  or  canal  company  cannot  bind  the  minority  by 
accepting  an  amendment  of  the  charter  authorizing  the  corporation 
to  construct  its  road  or  canal  along  a  different  route  from  that  origi- 
nally authorized,  or  beyond  the  original  terminus,  where  the  change 
is  so  radical  as  to  make  the  enterprise  essentially  different  from  v^t 


Oennan  Mot.  Pire  loi.  Co.,  56  N.  J. 
TJfl.  589,  44  Atl.  769,  aff'g  58  N.  J. 
E(i.  3ie,  43  Atl.  587. 

IS  Where  a  corporation  waa  created 
for  the  purpo.se  of  reniiering  a  river 
navigable  between  certain  points,  and 
for  that  purpose  to  purchase  land  not 
cxpeetlinjf  bii  acres,  and  to  collect 
lolia  for  forty  yeara,  not  averaging 
over  twelve  per  tent  on  the  capital 
invMted,  it  was  held  that  a  majority 
of  the  stop>boli1ers  could  not  bind  the 
minority,  against  their  dinsent,  by  ac- 
cepting an  amendatory  net  abolish- 
ing alt  limitation  upon  the  amount  of 
t«ll  to  be  colleeteil,  and  the  duration 
of  its  colleetion,  and  authorizing  the 
eorporation  to  purchase  and  hold  one 
hundred  acres  of  land.  Proprietors 
of  Union  Locks  &  Canals  v,  Towne, 
1  N.  H.  44,  8  Am.  Dec.  32. 

Where  the  charter  -of  a  railroad 
company  nuthorizcrl  it  to  construct 
n;iil  operate  a  railroad  between  cer- 
(iiin  points,  it  was  held  thnt  the  ma- 
jority of  the  stockholders  could  not 
hind  the  minority  by  accepting  an 
amendment  authorizing  tho  company 
to  establish  a  line  at  water  conimiiiu- 


cation  in  connection  with  the  rxul^aad. 
and  to  purchase  snd  hold  a  momber 
of  Bteamboata  for  that  pnrpo»«,  &t-  * 
large  additional  expense,  and  to  '"' 
crease  its  capital  stock  for  an^ih  par- 
pose.  Hartford  ft  N.  H.  B.  Co.  v. 
Croswell,  5  Hill  (N.  T.)  383,  -40  Am. 
Dee.  354.  See  also  Marietta  ft:  C-  K. 
Co.  V.  Elliott,  10  Ohio  St.  57. 

Where  the  charter  of  a  railroad 
company  authorized  a  continaovs  rail- 
road across  the  atate  as  a  con-tio'^"'^' 
project  under  one  managemen't:,  *'"' 
a  common  interest,  it  was  hcX^  !>>** 
a  majority  of  the  stockholder^  '"'"■" 
not  bind  a  dissenting  atOckhoI'Ser  bf 
accepting  an  amendatory  act  d*-"^'"^ 
the  project  into  three  parts,  '"dfr 
separate  management  and  (T  onlroL 
Board  Sup'rs  Fulton  Co.  v.  Mis»J<^PP' 
&  W.  B.  Co..  21  111.  3.18.  A  Ki'l  »" 
I'irst  Nat.  Bank  t.  Charlotte,  ^^  *'■ 
C.  433. 

«  New  Orleans,  J.  A  G.  N.  B.  Ce.  '■ 
Harris,  27  Mias.  517. 

«  Bee  <t  4001,  supra,  and  1 1  «^1'  *' 
Bet;.,  infra. 

M  Dow  V.  Northern  B.  B.,  67  N.  »• 
1,  36  Atl.  510. 
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was  originally  contemplated,*'  although  it  is  otherwise  i£  the  chaugc 
or  extension  is  not  so  great  as  to  radically  change  the  enterprise.*" 

A  majority  of  the  stockholders  of  a  corporation,  as  of  a  railroad 
company,  for  example,  cannot  bind  the  minority  by  accepting  an 
amendment  of  its  charter  authorizing  it  to  consolidate  ^vith  another 
corporation,**  unless  the  consolidation  is  such  that  it  does  not  change 
the  objects  of  the  corporation,  but  is  merely  in  furtherajice  thereof."" 

A  mere  majority  of  the  stockholders  of  a  corporation  cannot  accept 
an  amendment  of  its  charter  changing  the  number  of  votes  to  which 
each  stockholder  is  entitled  under  the  charter.'^ 

If  the  majority  of  the  stockholders  make  a  radical  or  fundamental 


Witter  T.  Mississippi,      &  C.  B.  Ca,  4  Biss.  78,  Fed.  Cas.  No. 


O.  &  B.  Biver  E.  Co.,  20  Ark,  463. 

QflOIglft.  Winter  v.  Muscogee  R. 
Co.,  11  Oa.  438. 

MMnaclmiwtta.  Middlesex  Turnpike 
Corporation  v.  Swan,  10  Mass.  3S4,  6 
Am.  Dee.  138;  Middlesex  Turnpike  Ca 
V.  Loeke,  S  Mass.  26S. 

MliwtlwdppL  Hester  v.  Memphis  & 
C.  E.  Co.,  32  Miss.  378. 

Nmr  Jorsej.  Zabriskie  t.  Hacken- 
snck  &  N.  T.  B.  Co.,  18  N.  J.  Eq.  l78, 
60  Am.  Dee,  617. 

Naw  TOTk.  Hartfora  &  N.  H.  B. 
Co.  T.  Cmswell,  5  Hill  383,  40  Am. 
Deo.  354. 

ir<»rUL  OftroUtUk  First  Nat.  Bank' 
V.  Charlotte,  8S  N.  C.  433;  Tbompaon 
V.  Quitni,  6  Jones  Eq.  113. 

Oklo.  Marietta  &  C.  B.  Co.  v.  El- 
liott, 10  Ohio  8t.  57. 

Pemu^TKnlft.  Manheim,  P.  &  L. 
Turnpike  or  Plank  Boad  Co.  v.  Arndt, 
31   Pa.   St.   317. 

Vannont.  Stevens  v.  Butlaud  &  B. 
R.   Co.,  29   Tt.   545. 

Tnsconsln.  Eenosha,  B.  &  B.  I.  B. 
Co.  V.  Marsh,  17  Wis.  13. 

But  compare  Massaehusetts  and 
New  Tork  decisions  cited  in  i  4006, 

U  See  f  4003,  infra. 

ttthiltod  Btatw.  Clearwater  v. 
Meredith,  1  Wall.  25,  17  L.  Ed.  604; 
Knoivine  v.  Enoxville  &  O.  B.  Co., 
22  Fed.  758;  Mowrey  v.  Indianapolis 
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niinois.  IllinoiB  Grand  Trunk  B. 
Co.  V.  Cook,'29  ni.  237;  Fulton  Coun- 
ty Sup'rs  V.  Mississippi  &  W.  B.  Co., 
21  Hi.  338. 

Indiana.  8helby\-ine  &  B.  Turn- 
pike Co,  V.  Barnes,  42  Ind.  49S;  Booe 
V.  Junction  B.  Co.,  10  Ind.  0.1;  Mf- 
Cray  v.  Junction  B.  Co.,  9  Inil.  35S: 
Fisher  v.  Evsnaville  &  C.  R.  Co.,  7 
Ind.  407;  Sparrow  v.  Evanflvillo  & 
C.  R.  Co.,  7  Ind.  369. 

Eentnck;.  Botts  v.  tiimpsonville  & 
B.  C.  Turnpike  Boad  Co.,  88  Ky.  54, 
2  L.  R.  A.  5!t4,  10  S.  W,  134. 

Uasaachusetts.  Hamilton  Mut.  Ins.. 
Co.  V.  Hobart,  2  Gray  543. 

HftfhHg^Ti  TuttlD  V.  Michigan  Air 
Line  R.  Co.,  35  Mich.  247. 

TXnr  Jersey.  Mills  v.  Central  R. 
Cy.,  41  N.  J.  E  |.  1,  2  Atl.  453;  Kean 
V.  Johnson,  9  N.  J.  F.i\.  401. 

Hew  Tork.  Gardner  v.  Hamilton 
Mut.  Ins.  Co.,  33  N.  Y.  421. 

PennsTlvaiila.  Lauman  v.  Lebanon 
Valley  B.  Co.,  30  Pa.  St.  42,  72  Am. 
Dec.  685. 

Wlscondn.  Keno?ha,  B.  &  R.  I.  R. 
Co.  V.  Marsh,  17  Wis.  13. 

Compare  Hale  v.  Chpshire  R.  Co.,  16.1. 
Mass.  443,  37  N.  E.  307. 

MSee  8  4004,  infra. 

»lln  re  N<>wark  Library  A,>s'u,  Gl 
N.  J.  L.  217,  43  Atl.  435. 
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change  in  the  chai'acter  or  objects  of  the  corporation,  a  dissenting 
stockholder  'will  be  released  from  liabilitj'  on  his  sabscription,  and 
may  set  up  the  change  as  a  defense  in  an  action  thereon."  Or  h» 
may  sae  to  enjoin  the  corporation  from  making  the  change,  and  act- 
ing under  the  amendment."  And  snch  a  suit  cannot  be  defeated 
by  an  offer  to  pay  the  plaintiff  -wbat  he  has  pnt  into  the  company, 
with  interest,  for  he  has  a  right  to  remain  a  stockholder  and  hold  the 
comjwmy  to  the  purposes  of  its  creation  until  it  is  wound  up  and  its 
assets  distribated  in  accordance  with  the  law."* 

§  4004.  —  Amendmeote  in  fortfaenuice  of  objeoti  of  oorpoimtion. 

What  has  been  said  in  the  preceding  paragraphs  does  not  apply  to 
alterations  or  amendments  of  a  charter  which  do  not  fundamentally 
or  radically  change  the  character  of  the  corporation,  or  its  objects, 
but  which  are  merely  in  furtherance  of  the  objects  for  which  it  was 
created,  and  for  the  purpose  of  enabling  it  the  better  to  carry  oat 
those  objects.  Such  an  amendment  may  be  accepted  by  a  majority  of 
the  stockholders,  against  the  dissent  of  the  minority,  for  it  may  well 
be  held  that  every  stockholder  impliedly  agrees  that  he  will  be  bound 
by  the  vote  of  the  majority  in  accepting  amendments  in  furtherance  of 
the  original  purposes  of  the  corporation.**    The  fact  that  the  exercise 

"See  S647,  supra.  Maryland  B.  Co.,  24  Md.  S63,  69  Am. 

ftS  Zabriskie  v.  Haekensack  ft  N.  T.  Deo.  TflO. 

K.  Co.,  18  N.  J.  £q.  ITS,  90  Am.  Deo.  HiflBKhiiMtla.     Durfee  v.  Old  Col- 

617(   Kean   v.  Johnson,  9  N.  J.  Bq.  ony  &  P.  River  R.  Co.,  5  Allen  230, 

4ni;   Stevens  v.  Rutland  ft  B.  B.  Co.,  'lUmuwU.      Hower   V.   Staplee,    38 

29  Vt.  545.  Minn.  2S4. 

M  NatuBch  V.  Irving,  Gow,  PartneT-  Nnr  To^     Buff&lo  ft  K.  T.   Qty 

phip,   App'i   vi.,   p.   398,  E.  Co.  v.  Dudley,  14  N,  T.  336;  Sehe- 

B>  Oounoctlciit.      PerkiuH    v.    Coffin,  neetady    ft    6.    Plank    Boad    Co.    v. 

SI  Conn.  275,  Ann.  Cas.   1912  C  1188,  Thatcher,  11  N.  Y.  102;  Tfoy  ft  B.  B. 

79  Atl.  1070  ;  New  Haven  ft  D.  B.  Co.  Co.  v.  Kerr,  17  Barb.  581;  Northern 

V.  Chapman,  38  Conn.  56.  B.  Co.  v.  Miller,  10  Barb.  282. 

6«orgUk     Chattanoo^,  R.   ft  C.  B.  Ohio.     Milford  ft  C.  Turnpike  Co.  v. 

Co.  V.  Warthen,  98  Oa.  599,  2S  8.  E.  Brush,  10  Ohio  111,  36  Am.  Dee.  7S. 

OSS.  TaaneBMe.       Woodfork     v.     Union 

BUnoia.    Park  v.  Modern  Woodmen  Bank,  3  Cold.  4SS. 

of    America,    181    III.    214,   54   N.    E.  VermonL     Stevens  y.  BotUnd  ft  B. 

01(2;   Banet  v.  Alton  ft  8.  B.  Co.,  13  H.  Co.,  29  Vt.  546. 

Til.  504.  The  Massaehusetta  and  New  York 

UAlno.     Old  Colony  ft  L.  B.  Co.  r.  eases  go  even  further  than  the  propo- 

Veazie,     39     Me.     580;     South     Bay  sition  stated  In  the  text>  but  to  this 

Meadow   Dam    Co.    v.   Gray,    30    Mo.  pxtent  they  are  contrary  to  the  weight 

S^7.  of  authority.     See  f  4006,  infra. 

MsryUmd.     Taggart     v.     Western 
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of  a  new  power  will  iovolve  Urge  and  costly  constructioiiG  and  ttie 
creation  of  heavy  financial  burdens  is  of  no  Bignificance  in  determiniug 
whether  such  new  power  accomplishes  a  fundamental  change  in  the 
character  and  purposes  of  tlte  corporation,  since  it  is  the  element  of 
quality  rather  than  magnitude  that  is  decisive  on  that  question.^'  The 
fact  that  an  increase  of  stockholders'  liability  would  result  from  enter- 
ing into  the  new  business  authorized  by  a  charter  amendment  does  not 
show  that  the  change  effected  by  the  amendment  is  a  fundameutal  one. 
nor  does  the  fact  that  the  new  business  will  expose  the  corporation  to 
taxation  upon  so  much  of  its  prop«*ty  as  should  be  acquired  for  its 
conduct  whereas  it  had  been  before  altogether  exempt  from  taxation.'^ 
Where  the  amendment  contains  separable  and  independent  matters, 
not  mutually  connected  and  dependent  upon  each  other,  the  amend- 
ment may  become  effective  as  to  a  portion  or  portions  of  the  attempted 
grant  of  powers  by  majority  action,  although  .unanimous  consent  is 
necessary  to  give  effect  to  other  portions.** 

In  accordance  with  this  rule,  it  has  been  held  that  a  majority  of 
the  stockholders  of  a  corporation  may  accept  an  amendment  of  its 
charter  changing  its  name,"  or  the  number  of  its  directors,'*'  author- 
izing an  increase  or  reduction  of  capital  stock,'^  or  authorizing  the 
issue  of  preferred  stock  for  the  purpose  of  raising  money  to  carry  out 
the  Intimate  objects  of  the  corporation,"  or  authorizing  the  corpora- 

MPerkinB  v.  Coffin,  84  Conn.  275,      Dudley,  14  N.  T.  336j  Joslyn  v.  Pa- 

294,  Ann.  C«s.  1S12  C  1188,  7S  AU.  eiSe  Mul  Steamship  Co.,  12  Abb.  Pr. 
1070.  N.  8.   (N.   Y.)    329;   Troy  &   Butland 

ST  Perkins   v.   Coffin,   84  Conn.   275,      E.  Co.  v.  Kerr,  17  Barb.  (K.  T.)  581. 

295,  Ann.  Cas.  1912  C  118S,  79  Atl.  But  in  Georgia  it  ia  held  that  in- 
1070.                                                                     creaiing  tbe  capital  stock  in  exeees  of 

U  Perkins   v.   Coffin,  84   Conn.   275,  the  amount  authorized  bj  its  charter 

283,  Ann.   Cas.   1912  C   118S,  79  AU.  is  a  fundamental  change  of  tbo  orig- 

1070.  inal    contract,   and    cannot    be    done 

HBnekspoTt   ft  B.   R.   Co,  t.   Buck,  without  the  consent  of  all  the  stock- 

6S  Me.  81;  Taggart  v.  Western  Mary-  holders.    Ooswick  v.  Alpharetta  Bank, 

land  B.  Co.,  24  Md.  563,  R9  Am.  Dee.  143  Oa.  309,  85  8.  E.  112;   Atlanta 

760;   Buffalo   &  N.  Y.   City  R.  Co.   v.  Steel   Co.   v.   Mynahan,   138   Ga.   oes, 

Dudley,   14  N.  Y.   336;   Clsrk   v.   Mo-  7r,  S.  E.  980. 

nongahela- Nav.   Co.,   10   Watt*    (Pa.)  « Covington     v.     Covington     A     C. 

364.  Bridge  Co.,  10  Bush  (Ky.)  69;  Willis- 

M  Mower  v.   Staples,  32  Minn.  284,  ton  v.  Michigan  Southern  &  N.  I.  B. 

20  N.  W.  225.  Co.,  13   Allen   (Mass.)   400  ;   Davis   v. 

n  Bice  V.  Bock  Island  ft  A.  B.  Co.,  Proprietora  of  Lowell  Bepond  l^niver- 

£1  HI.  93;  Peoria  ft  O.  B.  Co.  v.  Bit-  aalist  Meeting  House,  8  Mctc.  (Mms.) 

ing,  17  111.  429;  Durfee  v.  Old  Colony  321;   Curry  v.  Scott,  54   Pa.   St.  270; 

£  Fan  BivM  B.  Co.,  5  Allen   (Mass.)  Everhart  v.  West  Chester  ft  P.  B.  Co., 

£30;   Buffalo  ft  N.  Y.  City  E.  Co.  v.  28  Pa.  St.  339;  Chaffee  v.  Rutland  R. 
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tion  to  lease  or  sell,  or  divide  among  the  stockholders,  proper  -ty  not 
needed  for  the  purposes  of  the  corporation.** 

A  majority  of  the  stockholders  of  ^  corporation  may  accept  an 
amendment  of  the  charter  granting  additional  privileges,  whe  Te  the 
grant  is  not  such  as  to  essentially  change  the  objects  of  the  co  ipora- 
tion.  Thus,  a  majority  of  the  stockholders  of  a  corporation  c  seated 
for  the  purpose  of  improving  the  navigation  of  a  river,  and  auth  orized 
to  take  tolls,  may  accept  an  amendment  of  its  charter  authorising  it 
to  extend  its  dams,  although  this  may  increase  its  indebtedness  l>«yond 
the  amount  originally  authorized."  So  where  a  corporation  wa»  char- 
tered for  the  public  purpose  of  improving  navigation  of  a  river,  with 
the  right  to  build  wharves  and  piers,  collect  tolls,  own  mills  adjacent 
to  the  water  power,  etc.,  it  was  held  that  a  charter  amendment  aw^thor- 
izing  the  construction  and  development  of  an  electric  power  plars-t  and 
electric  transmission  system,  and  in  connection  therewith  the  genera- 
tion, sale  and  delivery  of  electricity,  did  not  create  a  fundaiE=»enta! 
change  in  the  corporate  powers  which  before  had  included  the  right 
to  sell  water  power."  And  the  majority  of  the  stockholders  of  ^  r***- 
road  or  turnpike  company,  or  of  a  hotel  company,  may  acee^^t  *" 
amendment  extending  the  time  for  completing  or  commencin  €  ^^^ 
construetion  of  its  road  or  hotel." 

A  majority  of  the  stockholders  of  a  railroad  or  turnpike  con:»-P^5' 
may  accept  an  amendment  changing  its  route,  or  authorizing  an  ^exten- 
sion of  its  road,  if  the  change  or  extension  is  not  so  great  as  to  anaK^ 
the  enterprise  radically  different  from  what  was  originally  co:*^^'^' 
plated,  but  is  merely  in  furtherance  of  the  original  purpose."         ^^  '^ 

Co.,  55  Vt.  110;  Butland  A  B.  B.  Co.  MGray  v.  Monongahela  Nav.       *"■•  ^ 

v.  Thrall,  35  Vt.  536.     And  see  Eich-  Watis  &  8.  (Pa.)  156,  37  Am.  De— rs:-  ^■ 

baum    V.    Cbicago    Grain    Elevators,  es  Perkins   v.   Coffin,  84   Coni» ^^^' 

[1891]    3   Ch.   4o9;    Slovens   v.   South  Ann.  Cas.  1913  C  1188,  79  Atl.  1  *^™- 

Devon  Ry.  Co.,  9  Hare  313.  MTaggart  v.  Western  Maiyl*-^*^  ^ 

Compare,   however,  Kent  v.  Quick-  Co.,   24   Md.   563,   89    Am.   Dee-         ''*' 

Bilver  Mill.  Co.,  78  N.  Y.  159;   Knox-  Agricultural   Branch    E.    Co.   v.           Y'"' 

ville,  C.  Q.  &  L.  R.  Co.  v.  KnoKville,  ehester,   13   Allen   (Mass.)   29;    -«:^'"»^ 

98  Tenn.  1,  37  S.  W.  8S3.  Hotel  Co,  v.  Hersee,  79  N,  Y,  4-^^'  ^ 

es  Webster     v.     Cambridge     Female  Am.   Bep.    536;    Milford   &   C.        '^^"'' 

Seminary,    78    Md.    1S3,    28    Atl.    25;  pike  Co.  v.  Brush,  10  Ohio  111,  3 -^^ -^"^ 

Merchant  v.  Western  Land  Ass'n,  56  Dec.   78. 

Minn.  327,  57  N.  W. -9.11.  STnorida.      Johnson    v.    Pen^*^'"" 

That  the  legislature  may  authorize  i  G.  R.  Co.,  9  Fla,  299. 

a  waterworks  corporation,  by  vote  of  Oaorgl*.     Chattanooga,  E.  t      ^  * 

the  majority,  to  sell  its  plant  to  the  Co.   v.  Warthen,  98  Ga.-  599,  25        ^ 

city,  SCO  Ponbody  v.  Westerly  Water  98S;    Wilson   v.   Wills   Valley  K-- 

Works,  20  R.  I.  176,  37  Atl.  807.  33  Ga.  166. 
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otherwise,  however,  if  the  cliBDge  13  so  radical  as  to  make  the  enter- 
prise essentially  different  from  that  authorized  by  the  charter."  A 
majority  of  the  stockholders  of  a  toll  road  company  may  accept  an 
amendment  authorizing  a  change  of  the  location  of  the  tollgates,** 

A  majority  of  the  stockholders  of  a  railroad  company  or  other  cor- 
poration may  accept  an  amendment  authorizing  consolidation  with 
another  company,  if  the  consolidation  does  not  materially  change  the 
enterprise  for  which  the  corporation  was  created."  Ordinarily,  how- 
ever, the  consolidation  of  a  corporation  with  another  is  so  radical  a 
change  that  it  cannot  be  made  under  an  amendment  of  the  charter 
without  the  unanimous  consent  of  all  the  stockholders,'^ 

§4005.  Effect  of  reserT&tion  by  state  of  power  to  alter,  amend 
or  repeal  charter — In  general.  As  a  rule,  in  granting  charters  or 
authorizing  the  creation  of  corporations  nnder  genera]  laws,  the  state 
expressly  reserves  the  power  of  alteration,  amendment  or  repeal,  and 
such  a  reservation,  of  course,  becomes  a  part  of  the  contract  between 
the  state  and  the  corporation,  and  is  binding,  not  only  upon  the  cor- 
poration, but  also  upon  every  individual  stockholder.^  No  stock- 
holder, therefore,  can  successfully  contend  that  his  contract  with  the 
corporation  is  impaired  by  any  amendment  of  the  charter  of  the  cor- 
poration which  comes  properly  within  such  a  reservation.  The  dif- 
ficulty has  been  in  construing  such  a  reservation  and  det^mining  what 
amendments  are  properly  within  it,  and  on  this  question  there  has 

UllnolB.     H0S8  V.  Chicago,  B.  k  Q.  Susquehanna  &  P.  Turnpike  &oad  Co., 

E.  Co.,  77  ni.  127;  Illinois  River  B.  Co  2  Penr.  *  W.  470,  23  Am.  Dec.  53. 

v.  Zimmer,  £0  111.  654 ;  PeoHa  &  O.  B.  '»  See  S  4003,  supra. 

Co.  V.  Siting,  17  111.  429;  Bauet  v.  WBardAtowii  &  G.  Biver  Turnpike 

Alton  ft  S.  B.  Co.,  13  HI.  504.  Co.   v.   Bodman,  IS  Ey.  L.  Bep.  151, 

low*.   Peoria  ft  E.  I.  B.  Co.  v.  Pres-  1:1  S.  W.  917. 

ton,  35  Iowa  115.  'OSprague  v.  IHinoia  River  B.  Co., 

HJUBacfansstta.    Dnrfee  v.  Old  Col-  19  111.  174;  Hanna  v.  Cincinnati  ft  Ft. 

ony  ft  P.  Biver  E.  Co.,  5  Allen  230.  W.  B.  Co.,  20  Ind.  30. 

Uasooil    Pacific  E.  Co.  v.  Bughea,  71  See  i  4003,  supra. 

22  Mo.  291,  M  Am.  Deo.  265;  Pacifle  7a  Dorf ee  v.  Old  Colony  ft  P.  Biver 

E.  Co.  V.  Ecrsbaw,  IS  Mo.  210.  B.  Co.,  5  Allen  (Mass.)  230,  and  see 

New  Tork.    Buffalo  ft  N.  Y.  City  B.  Chap.  57,  infra. 

Co.  V.  Dudley,  14  N.  T.  336.  Whatever    alteration    ot    a    charter 

OUo.    Uilford  &  C.  Turnpike  Co.  V.  may  be  imposed  npon  a  corporation  in 

Bmsh,  10  Ohio  111,  36  Am.  Dec.  78;  the    exercise    of   the    reserved    power 

Fennsylvania  ft  0.  Canal  Co.  v.  Webb,  maj  be  offered  to  it  for  acceptance  by 

9  Ohio  136.  the   majority.      Perkins   v.   Coffin,   84 

FaniiByivuila.    Cross  v.  Peach  Bot-  Conn.  275,  296,  Ann.  Cas.  1912  C  118S, 

torn  By.  Co.,  90  Pa.  St.  392;  Irvin  v.  79  Atl.  1070. 
6815 
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been  some  difference  of  opinion.    There  is  no  use  trying  to  reconcile 
all  the  decisions  on  this  point,  for  they  are  irreconcilable. 

§4006.  — HusachosettB  and  New  York  docferine.  First,  it  is 
proper  to  consider  the  Massachusetts  and  New  York  doctrine.  In  some 
of  the  cases  in  which  the  courts  have  been  called  npoa  to  detomine 
the  power  of  the  majority  of  the  stockholders  of  a  corporation  to  bind 
a  dissenting  minority  by  accepting  and  continuing  under  an  amend- 
ment of  its  charter,  great  stress  has  been  placed  upon  the  fact  that 
the  state  had  reserved  the  power  to  alter,  amend  or  repeal  the  charter; 
and  because  of  such  a  reservation,  the  majority  of  the  stockholders  have 
been  allowed  to  bind  the  minority  by  accepting  an  amendment  of  a 
charter  made  for  the  benefit  of  the  corporation,  and  adding  to  the 
powers  of  the  corporation  bo  as  to  materially  change  the  enterprise 
for  which  it  was  originally  created,  where  the  additional  powers  con- 
ferred were  of  the  same  general  kind  as  those  originally  conferred,''* 
In  a  leading  Massachusetts  ease,  a  raUroad  company  had  been  created 
for  the  purpose  of  constraeting  and  operating  a  railroad  from  Fall 
River  to  Boston,  and  the  charter  was  amended  so  as  to  authorize  the 
company  to  extend  its  road  from  the  terminus  in  Fall  Biver  to  the 
Rhode  Island  line,  and  to  unite  with  a  railroad  from  the  latter  point 
to  Newport,  in  Rhode  Island.  It  was  held  that,  as  the  state  had  re- 
served the  power  to  alter  or  amend  the  charter  of  the  company,  this 
reservation  was  binding  on  the  stockholders,  and  that  a  majority  could 
bind  a  dissenting  minority  by  accepting  the  amendment,  by  constraet- 
ing a  road  to  the  Rhode  Island  line,  and  by  leasing  the  road  of  another 
company  from  the  latter  point  to  Newport  for  ten  years  at  an  annual 
rent,  to  be  paid  for  the  full  term  in  advance,  and  to  be  used  by  the 
latter  company  in  constructing  its  road.  The  court  held  that  a  dis- 
senting stockholder  could  not  maintain  a  suit. for  an  injunction,  and 
he  was  therefore  forced,  against  his  will,  into  a  clearly  different  enter- 
prise from  that  originally  contemplated.^^    There  waa  a  similar  de- 

TS  See  Durfee  v.  Old  Calou;  ft  F.  the  individnal  members  or  etoekhold- 

Biver  B.   Co.,  5  Allen   (Mbrs.)    230;  era,  any  furthei  than  the^  are  lepre- 

Buffalo  &  N.  T.  City  B.  Go.  v.  Ihidley,  sented  by  the  artifieUl  body  wliich 

14  N.  T.  336,     See  alao  fiiaeklej  v.  the  act  of  incorporation  ealli  into  be- 

Sehwarzsebild  A  Sulcberger  Co.,  107  ing.    They  have  no  other  righti  except 

N.  Y.  App.  Biv.  470,  95  N.  Y.  Snpp.  those  which  exist  or  grow  oat  of  the 

367.  conatitution  of  the  body  corporate  of 

tiltTxitee  T.  Old  Colony  ft  F,  Biver  vrbieh  they  are  membera.    To  thiaonly 

B.  Co.,  B  Allen  (Mass.)  230.  can   we    look,   in    order   to    a»certain 

"In  creating  a  oorporation,  no  con-  whether  there  has  been  any  bresch  of 

tract  is  made  by  the  legislature  with  contract    or    violation    of    chartered 
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cuaon  in  New  York,  wbere  a  railroad  company  had  been  created  for 
the  purpose  of  constmcting  and  operating  a  railroad  from  Homeils- 
ville  to  Attica,  and  its  charter  was  amended  so  as  to  authorize  it  to 


righti.  It  eonatitnteB,  of  itself,  the 
eontraet  b^  which  the  rights  of  all  p&r- 
ties  are  to  be  governed.  When,  tbere- 
fore,  it  is  expresal^  provided  between 
the  legislature  on  the  one  hand  and  the 
corporation,  on  the  other,  as  part  of 
the  original  contract  of  incorporation, 
that  the  former  maj  change  or  modify 
oi  abrogate  it  <7r  anf  portion  of  it,  it 
cannot  be  said  that  any  contract  is 
broken  or  infringed  when  the  power 
tbui  reaerved  is  exercised  with  the 
consent  of  the  artificial  body  of  whose 
otigiaal  creation  and  existence  ench 
reservation  formed  an  essential  part. 
The  stockholder  cannot  flay  that  he 
became  a  member  of  the  corporation 
on  the  faith  of  an  agreement  mode  by 
the  legistatnre  with  the  corporation, 
that  the  original  act  of  incorporation 
should  undergo  uc  change  except  with 
his  assent.  Such  a  position  might  be 
asserted  with  mora  plansiblllty,  if 
there  was  an  absence  of  a  clause  in  the 
origina!  act  of  incorporation  providing 
for  an  alteration  in  its  terms.  In  such 
a  ease  it  might  perhaps  be  maintained 
that  there  was  a  strong  implication 
that  the  charter  should  remain  invio- 
Into,  and  that  the  holders  of  shares 
invested  their  property  in  the  cor- 
poration relying  upon  a  contract  en- 
tered into  between  it  and  the  legisla- 
ture that  the  provisions  of  the  act 
creating  it  should  remain  unchanged. 
Bat  it  in  difficult  to  see  how  such  a 
construction  can  be  put  on  a  contract 
which  contains  an  express  stipulation 
that  it  shall  be  subject  to  amendment 
and  alteration.  If  it  be  asked  by 
whom  sneh  amendment  or  alteration  is 
to  be  made,  the  answer  is  obvious: 
by  the  parties  to  the  contract,  the 
legislature  on  the  one  hand  and  the 
corporation  on  the  other;  the  former 
expressing  its  intention  by  means  of  a 


legislative  act,  and  the  latter  assent- 
ing thereto  by  a  vote  of  the  ntajcrrity 
of  the  stockholders,  according  to  the 
provisions  of  its  charter.  It  is  nothing 
more  than  the  ordinary  case  of  a  stip- 
ulation that  one  of  the  parties  to  a 
contrai>^  may  vary  its  terms  with  the 
assent  of  the  other  contracting  party. 
In  such  case,  all  persons  claiming  de- 
rivative rights  or  interests  under  the 
original  contract,  with  notice  of  its 
terms,  would  be  bound  by  the  amend- 
ment or  alteration  to  which  the  par- 
ties should  agree.  *  *  *  It  is  a 
mistake,  tbercfirre,  to  say  that  the 
contract  of  a  stockholder  with  a  cor- 
poration established  under  our  statntes 
binds  the  latter  to  undertake  no  new 
enterprise  and  engage  in  do  business 
or  operation  other  than  that  ctmtem- 
plated  by  the  original  charter.  This 
interpretation  puts  aside  the  express 
provision  authorizing  an  amendment 
oralteratiou  of  the  act  of  incorpora-  ' 
tiou,  and  gives  it  no  effect  as  against 
a  stockholder  witbout  bis  assent,  al- 
though be  bought  his  stock  or  sub- 
scribed for  his  shares  subject  to  the  le- 
gal effect  of  sneh  a  stipulation.  •  •  • 
The  real  contract  intv  which  the  stock- 
holder enters  with  the  corporation  is, 
tbat  he  agrees  to  become  a  member  of 
an  artifleiol  body  wbkh  is  created 
and  has  its  existence  by  virtue  of  a 
contract  with  the  legislature,  which 
may  he  amended  or  changed  with  the 
consent  of  the  company,  ascertained 
and  declared  in  the  mode  pointed  out 
by  law.  Having,  by  virtue  of  the  re- 
lation which  subsists  between  himself 
and  the  corporation  oa  a  bolder  of 
shares,  assented  to  the  terms  of  the 
original  act  of  incorporation,  he  can- 
not be  heard  to  say  that  be  will  not  be 
bound  liy  a  vote  of  the  majority  of 
the  stockholders  accepting  an  amend- 
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extend  its  road  to  Buffalo,  thirty-one  miles  beyond  Attica,  aod  to 
increase  its  capital  stock  for  such  purpose  from  $750,000  to  $1,500,000. 
It  was  held  that  the  amendment  did  not  release  a  dissenUng  stock- 
holder from  liability  on  his  subscription.'* 

§4007.  — Majority  mle.  The  reasoning  of  the  Massachusetts 
court  in  the  case  above  referred  to  is  based  upon  the  assumption  that 
the  reservation  by  the  state  of  the  power  to  alter,  amend  or  repeal 
the  charter  of  a  corporation  is  intended,  not  merely  for  the  protec- 
tion of  the  public,  but  also  to  enable  the  legislature  to  authorize  a 
corporation  to  ei^age  in  new  enterprises  solely  for  its  own  benefit, 
and  whether  any  interests  of  the  public  are  concerned  or  not.  If  the 
reasoning  is  sound,  then  the  legislature,  under  such  a  reservation, 
might  authorize  a  majority  of  the  stockholders  of  a  manufacturing 
company  to  engage  in  banking,  insurance  or  railroading,  against  the 
dissent  of  the  minority.  In  a  word,  the  money  invested  by  a  stock- 
holder in  a  corporation  is  at  the  mercy  of  the  legislature  and  a  major- 
ity of  the  stockholders.  This  certainly  cannot  be  the  proper  construc- 
tion of  a  constitutional  or  statutory  provision  reserving  to  the  state 
the  power  to  alter  or  amend  charters.  And  such  a  construction  is  not 
supported  by  the  weight  of  authority.  The  true  view  is  that  the  power 
to  alter,  amend  or  repeal  charters  is  reserved  by  the  state  "solely" 
for  the  purpose  of  avoiding  the  eitect  of  the  decision  in  the  Dartmouth 
College  Case ; "  that  the  charter  of  a  corporation  is  a  coiitract  between 
the  state  and  the  corporation  ivithin  the  constitutional  prohibition 
against  laws  impairing  the  obligation  of  contracts,"  and  that  the 
purpose  of  the  reservation  is  to  enable  the  state  to  impose  sueh 
restraints  upon  corporations  as  the  legislature  may  deem  advisable  for 
protection  of  the  public.""  Such  power  is  not  reserved  in  any  sense 
for  the  benefit  of  the  corporation,  or  of  a  majority  of  the  stockholders, 
upon  any  idea  that  the  legislature  can  alter  the  contract  between  the 
corporation  and  its  stockholders,  nor  for  the  purpose  of  enabling  it  to 
do  BO.  If  this  view  is  sound, — and  that  it  is  so  seems  clear, — the  power 
of  a  majority  of  the  stockholders  to  bind  &  dissenting  minority  by 

meut  or  alteiations  of  the  charter  made  Seldeo  questioned  the  case  of  Hart- 

io  pursuance  of  an  express  autboritj  ford  &  N.  H.  R.  Co.  v.  Croswell,  S  Rill 

reserved  to  the  legislature,  snd  which  (N.  Y.)  383,  40  Am.  Dec.  354,    Saealao 

by  SDch   acceptance  has  become  bind-  Sehenectady   &  8.   Plank  Boad  Co.  v. 

ing   on  the  corporation."     Durfee   v.  Thatrher,  11  N,  Y,  102. 

Old  Colony  &  F.  River  E.  Co.,  5  Allen  78  See  Chap.  57,  infra. 

{Mass.)  230.  TTSee  Chap.  57,  infra. 

» Buffalo  &  N.  Y.  City  R.  Go.  v.  7*  See  t  4003,  supra. 
Dudley,  14  N.  Y.  338,  wherein  Judge 

6818 


d  by  Google 


I 


Ch.  56]  Stock  AND  SictcKHOLDEES  [§4007 

accepting  an  amendment'  of  the  charter  does  not  depend  at  all  npon 
whether  the  state  has  reserved  the  power  to  alter  or  amend  the  charter, 
but  depends  "essentially  upon  the  question  whether  the  change  is  of 
sach  a  character  that  it  may  be  deemed  so  far  in  furtherance  of  the 
original  undertaking,  and  incidental  to  it,  as  to  be  fairly  within  the 
power  of  the  corporation  to  bind  its  individual  members  by  its  cor- 
porate assent,  or  whether  it  is  such  a  departure  from  the  original  pur- 
pose that  no  member  should  be  deemed  to  have  authorized  the  cor- 
poration to  assent  to  it  for  him."'*  It  was  said  in  a  New  Jersey 
case:  "The  object  and  purpose  of  these  provisions  are  so  plain,  and 
so  plainly  expressed  in  the  words,  that  it  seems  strange  that  any  doubt 
could  be  raised  concerning  it.  It  was  a  reservation  to  the  state,  for 
the  benefit  of  the  public,  to  be  exercised  by  the  state  only.  The  state 
was  making  what  had  been  decided  to  be  a  contract,  and  it  reserved 
the  power  of  change,  by  altering,  modifying,  or  repealing  the  eon- 
tract.  Neither  the  words  nor  the  circumstances,  nor  apparent  objects 
for  which  this  provision  was  made,  can,  by  any  fair  construction, 
extend  it  to  giving  a  power  to  one  part  of  the  corporators  against  the 
other,  which  they  did  not  have  before."  ••  And  in  a  later  case  it  was 
said,  in  substance,  that  "after  shareholders  have  entered  into  a  con- 
tract among  themselves,  under  legislative  sanction,  and  expended 
their  money  in  the  execution  of  the  plan  mutually  agreed  upon,  the 
plan  cannot,  even  by  virtue  of  legislative  enactment,  be  radically 
changed  by  the  majority  alone,  and  dissentient  stockholders  be  com- 
pelled to  engage  in  a  new  and  totally  different  undertaking,  because 
such  action  would  impair  the  obligation  of  the  dissenting  stockholders 
with  their  associates  and  the  state."'^ 

TBMalnB.    Old  Town  4  L.  E.  Co.  v.  in  Garey  v.  St.  Joe  Min.  Co.,  32  Utah 

Veazie,   39   Me.   571.  497,  12  L.  R.  A.  {N.  B.)  554,  91  Pae. 

H«w  Rampalllre.    Btm  v.  Northern  369,  in  which  it  ie  held  that  a  statute 

E.  Co.,  67  N.  H.   1.  authorizing    majority   atockholderH   to 

New  JorsAf.    In  re  Newark  Library  amend  the  articles  of  incorporation  so 

Aas'n,  64  N.  J.   L.   217,  43   Atl.  435;  as  to  make  nonHBHeasable  stock  asBeBs- 

Hllh  V.  Central  R.  Co.,  41  N.  J.  Bq.  1,  able,  affects  the  contractual  relations 

2  Atl.   453;   Zabriakie  v.  Hackensack  of  the  stockholders  amon^  themselTes,' 

&  N.  Y.  B.  Co.,  IS  N.  J.  Eq.  178,  90  and  impairs   the   obligation  of  a  con- 

Ain.  Dec,   617.  tract  within  the  federal  prohibition. 

New  York.     Troy  ft  R.  R.  Co.  v.  M  Zabriskie  v.  Hackensack  &  N,  Y. 

Kerr,  17  Barb.  581.  R.  Co.,  18  N.  J.  Eq.  178,  90  Am.  Dei. 

maconain.    Kenosha,  R.  ft  R.  I.  R.  617. 
Co.  V.  Marsh,  17  Wis.  13.  M  Mills  v.  Cpntral  R.  Co.,  41  N.  J. 

In  line  with  this  rule  is  an  ablo  an<1  F.q.  1,  2  Atl.  453. 
exhaustive  opinion  by  Justice  Straup 
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Aceordiog  to  this  doctrine,  even  when  the  state  has  reserved  the 
power  to  alter,  amend  or  repeal  a  charter,  a  majority  of  the  stockhold- 
ers cannot  bind  a  dissenting  minority  by  acceptance  of  an  amendment 
which  is  so  radical  a  change  as  to  aathorize  the  corporation  to  engage 
in  a  different  enterprise  from  that  for  which  it  was  created.  It  has 
been  held,  therefore,  that  a  majority  of  the  stockholders  cannot  accept 
an  amendment  authorizing  the  company  to  extend  its  road  consider- 
ably beyond  the  terminna  originally  fixed,  and  to  increase  its  capital 
stock  for  such  purpose,  or  to  consolidate  with  another  company  with 
which  it  connects,  or  to  materially  change  its  route.  •• 

§4008.  — Alteration  and  changv  distlngi^slied.  There  ia  another 
view  which  leads  to  substantially  the  same  result.  A  reservation  of  tlie 
power  to  alter,  amend  or  repeal  a  charter  cannot  be  construed  as  giv- 
ing the  legislature  the  power  to  authorize  a  majority  of  the  stockhold- 
ers to  engage  in  a  different  enterprise,  for  this  is  not  an  amendment 
or  alteration,  but  a  change.  The  legislature,  said  the  New  Jersey 
court,  "can  repeal  or  suspend  the  charter;  it  can  alter  or  modify  it: 
it  can  take  away  the  charter;  but  it  cannot  impose  a  new  one,  and 
oblige  the  stockholders  to  accept  it.  It  can  altor  or  modify  the  old 
one ;  but  power  to  alter  or  modify  anything  can  never  be  held  to  imply 
a  power  to  substitute  a  thing  entirely  different.  It  is  not  the  meaning 
of  the  words  in  their  usually  received  sense.  Power  to  alter  a  mansion 
house  would  never  be  construed  to  mean  a  power  to  tear  down  all  but 
the  back  kitchen  and  front  piazza,  and  build  one  three  times  as  large 
in  its  place.  In  anything  altered,  something  must  be  preserved  to 
keep  up  its  identity ;  and  a  matter  of  the  same  kind,  wholly  or  chiefly 
new,  substituted  for  another,  is  not  an  alteration;  it  is  a  change."" 

§4009.  ExerefM(tf  power  (tf  eminent  domain.  "When  a  corporation 
is  of  such  a  character  that  the  legislature  may  delegate  to  it  the  power 
of  eminent  domain,  as  in  the  case  of  railroad  compaoies,  the  legisla- 
ture may,  if  the  good  of  the  public  so  requires,  authorize  a  consolida- 
tion against  the  dissent  of  some  of  the  stockholders,  provided  it  makes 
adequate  provision  for  just  compensation  to  the  dissenting  stockhold- 
ers for  their  shares.** 

•tZabriakie  v.  Hackeneack  ft  N.  Y.  B.  Co.,  18  N.  J.  Eq.  178,  90  Am.  Dee. 

R.  Co.,  18  N.  J.  Eq.  178,  90  Am.  Deo.  617. 

617;   KonOBha,  R.  &  R.  I.  R.  Co.  v.  M Black  v.  Delaware  ft  R.  Canal  Co., 

Marab,   17  Wis.   111.  24  N.  J.  Bq.  455.    See  also  chapteT  oil 

U  Zabriskte  v.  Hachenaack  Ss  N.  Y.  Conaotidation,   infra. 
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E.    liights  of  Mincrity  as  to  Sale,  Exchange  or  Lease  of  Corporate 
Property 

§  4010.  In  geaanH  It  is  Bometimes  deemed  advisable  to  sell,  ex- 
change or  lease  all  the  corporate  property.  This  is  not  a  part  of  the 
ordinary  business  of  the  corporation  and  hence  it  is  not  within  the 
powers  of  the  board  of  directors,"  But  it  may  be  accomplished, 
except  in  the  case  of  quasi  public  corporations,  eTen  where  such  a 
transfer  is  not  expressly  authorized  by  the  charter  or  other  statutes," 
by  a  vote  of  all  the  stockholders,  and  creditor  cannot  object  thereto 
unless  the  transfer  is  fraudulent." 

Conceding  that  all  the  stockholders  may  authorize  such  a  transfer, 
the  question  then  arises  as  to  whether  a  majority  of  the  stockholders 
may  bind  the  minority  by  such  a  transfer;  and  in  answering  this 
qnestion  the  courts  generally  draw  a  distinction  between  a  transfer 
demanded  by  the  exigencies  of  the  business,  as  where  the  corporation 
is  insolvent  or  unable  to  further  continue  business  for  any  other  rea- 
son, and  a  transfer  where  the  corporation  is  a  prosperous  going  con- 
cern and  there  is  no  necessity  for  a  transfer.  In  the  former  case,  it 
is  held  that  the  majority  may  act;  in  the  latter  case  it  is  generally 
held  that  the  majority  cannot  act  against  the  dissent  of  one  or  more 
stockholders."  Oftentimes,  however,  a  statute  expressly  authorizes 
a  transfer  on  a  vote  of  a  majority  or  a  certain  per  cent,  usually  two- 
thirds  or  three-fourths,  of  the  stock,"  ( 

Conceding  that  the  majority  may  "sell"  the  corporate  property, 
the  next  question  that  arises  is  whether  it  may  transfer  the  property 
for  stock  in  another  corporation  which  is  either  held  by  the  company 
or  to  be  distributed  among  its  stockholders.  As  to  this  matter,  there 
is  apparently  some  conflict,  but  the  better  rule  seems  to  be  that  the 
minority  cannot  be  bound  by  any  such  deal  but  may  at  least  demand 
the  value  of  their  stock  in  cash." 

Still  another  question  may  arise.  Conceding  that  the  majority  may 
transfer  the  property  to  a  third  person  or  to  a  firm  or  corporation  in 
which  they  are  not  interested,  can  they  transfer  the  property  to  them- 
selves as  individuals  or  to  a  corporation  which  they  form  for  the  pur- 
pose of  taking  over  the  property  or  to  a  corporation  in  which  they 
are  heavily  interested  t  This  question  is  answered  in  the  following 
subdivision." 

WSee  11998,   iuprft.  .      WS«e  1 1210,  lupra,  and  also  MD18, 

MSee  flSIO,  supra.  infra. 

•T  Bee  f  1205,  aapra.  M  See  |  4016,  infra. 

H  See  f  4011  et  seq.,  infra.  >1  See  If  4029-4049,  infrft. 
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§  4011.  Power  of  majoritr  to  dispose  of  all  of  corporate  property — 
General  rule.  Certain  elementary  rules  may  properly  be  referred  to 
before  discussing  this  subject.  First,  there  is  no  question  but  that 
the  directors,  as  distinguislied  from  the  stockholders,  have  no  power 
to  sell  or  transfer  all  the  corporate  property,  unless  authorized  to  do 
so  by  all,  or  in  some  cases  a  majority  or  more,  of  the  stockholders, 
except  where  a  part  of  the  corporate  business  or  where  necessary  to 
pay  debts." 

Second,  all  the  stockholders  may  authorize  a  transfer  of  all  the 
corporate  property  even  though  the  corporation  is  solvent  and  pros- 
perous," provided  the  corporation  is  not  a  qiiasi  public  one  so  that 
the  transfer  is  against  public  policy.** 

"Whether  or  not  a  majority  of  the  stockholders  of  a  corporation  have 
the  power  to  dissolve  the  corporation  with  the  consent  of  the  state,'* 
or  to  dispose  of  all  its  property,  wind  up  its  afTairs,  and  abandon  the 
enteiprise,  depends  upon  the  circumstances.  On  this  subject  the  fol- 
lowing propositions  are  established  by  the  weight  of  authority : 

1.  If  a  corporation  is  a  purely  private  corporation,  organized  exclu- 
sively for  pecuniary  profit,  as  in  the  case  of  a  manufacturing  or  trad- 
ing corporation,  the  state  or  the  public  has  no  interest  in  the  con- 
tinuance of  the  enterprise,  and  there  is  no  reason  why  it  should  he 
compelled  to  continue  after  it  has  become  apparent  that  it  cannot  do 
so  without  loss  to  the  stockholders.  Nor  is  it  reasonable  in  such  a 
case  that  a  minority  of  the  stockholders  should  be  allowed  to  compel 
the  majority  to  continue  at  a  loss.  It  may  be  regarded  as  settled, 
therefore,  that  a  majority  of  the  stockholders  of  such  a  corporation 
may,  against  the  dissent  of  the  minority,  abandon  the  enterprise,  sell 
out  the  property  of  the  corporation  for  the  purpose  of  paying  debts, 
and  distributing  any  balance  of  assets  among  the  stockholders,  and 
thus  wind  up  its  business,  or  dissolve  under  legislative  authority,  if 
the  conditions  are  such  that  the  business  can  no  longer  be  carried  on 
profitably,  if  the  majority  act  in  good  faith  and  in  the  interest  of  all 
the  stockholders,  and  if  the  charter  does  not  fix  any  time  during  which 
the  enterprise  must  be  continued.*^     Xote,  however,  that  the  majority 

«8ee  81968,  supra.  •>  Chapter  on  DiBsolatJon,  infra. 

98  Forrester  v.   Butte  4  M.   Consol.  98  See   §   1207,  supra.     See  also  the 

Copper   &   Silver   Min.   Co.,   21    Mout.  following  raacs: 

544,  55  Pftc.  229,  35:1.  UtilWd  Statea.  Hancock  v.  Hoi  brook. 

Effect  on  corporate  power  of  consent  1J2U.8.  22!!,28  L.EJ.  714,9  Fed.  35:t. 

of  all   of  stock lioldcra,  generally,  see  Louisiana.      Pringle    v.   Eltringham 

SSOl,  supra.  Const.    Co.,   49   La.   Ann.   301,   21   So. 

MSee  £4013,  infra.  515;  Trisconi  v.  Winsbip,  43  La.  Ana. 
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must,  in  making  snch  a  sale,  act  in  good  faith  towards  the  minonty 
BtocMiolders."  Moreover,  this  rule  applies,  it  is  held  in  Connecticut, 
only  where  the  pnrpose  of  the  sale  is  the  bona  fide  winding  up  of  the 
corporate  business  as  distinguished  from  the  continuance  of  the  busi- 
ness in  another  corporation;  and  hence,  in  the  latter  ease,  the  ma- 
jority cannot  bind  the  minority  even  if  the  corporation  is  actually 
insolvent.** 

2,  This  only  applies,  however,  where  the  conditions  have  become 
such  that  the  corporation  cannot  profitably  contiifue  the  business.  If 
the  exigencies  of  its  business  are  not  such  as  to  require  a  winding  up, 
the  general  rule  is  that  every  stockholder  has  a  right  to  insist  that 
the  enterprise  shall  continue  for  the  period  contemplated  when  the 
corporation  was  created,  and  a  majority  of  the  stockholders  cannot 
arbitrarily  abandon  the  enterprise  and  sell  out  the  corporate  prop- 
erty against  the  dissent  of  the  minority,"  unless  authority  so  to  do 


corporation  and  abaadonment  of  its 
buBJness  is  not  a  dissolution  at  th^  cor- 
poration, it  ia  not  within  a  statute 
prohibiting  disaolutivn  ol  a  corpora- 
tion except  with  the  unanimous  eon- 
sent  of  all  the  Btocli holders.  And 
notwithstanding  auch  a  statute,  there- 
fore, a  majority  of  the  stockholder 
of  a  corporation  may  order  a  sale  of 
all  its  property  when  the  exigencies 
of  its  business  require  such  a  Htep. 
Price  V,  Holeomb,  89  Iowa  123,  56  N. 
W.  407. 

However,  in  Hunt  v.  American  Gro- 
cery Co.,  8t  Fed.  532,  at  the  suit  of  a 
stockholder,  the  directors  of  a  cor- 
{toratioQ  were  enjoined  from  selling 
out  the  business  of  the  company  in 
pursuance  of  a  resolution  at  a  stock- 
holders' meeting,  as  the  statutes  fully 
provided  for  winding  up  the  corpora- 
tion in  case  its  business  was  unprofit- 
able, or  it  was  obliged  to  suspend  for 
want  of  funds. 

VJ  Hayden  v.  Official  Hotel  Red-Book 
£  Directory  Co.,  42  Fed.  875. 

it  Byrne  v.  Schuyler  Elec.  Mfg.  Co., 
65  Conn.  3.16,  362,  28  L.  E.  A.  304,  31 
Atl.  833. 

M  See   1 1208,  eupra. 

See  also  the  following  cases: 


45,  26  Am.  St.  Hep.  175,  9  So.  29; 
Haneoek  v.  Holbrook,  40  La.  Ann.  S3, 
3  So.  351. 

Halna.  Inhabitants  of  Waldobor- 
ough  V.  E^oz  t  L.  B.  Co.,  84  Me.  469, 
24  Atl.  942. 

lOflBlsaippl.  Berry  v.  Broach,  65 
Miss.  450,  4  So.  117. 

Kew  Jersey.  Bewell  v.  East  Cape 
May  Beach  Co.,  GO  N.  J.  Eq.  717,  25 
Atl.  929. 

New  York.  Hoag  v.  Edwards,  69 
Misc.  237,  124  N.  T.  Supp.  1036. 

Pamuytvaola.  Lauman  v.  Lebanon 
Valley  B.  Co.,  30  Pa.  8t.  42,  72  Am. 
Dee.  685. 

BLode  Uland.  Phillips  v.  Providence 
Steam  Engine  Co.,  21  B,  I.  302,  45  L. 
B,  A.  560,  43  Atl.  598;  Peabody  v. 
Westerly  Water  Works,  20  B.  I.  176, 
37  Atl.  807 ;  Wilson  v.  Proprietors  of 
Central  Bridge,  9  B.  I.  590;  Hodges 
v.  New  England  Screw  Co.,  1  R.  I.  347, 
5.1  Am.  Dec.  624. 

^^ommg.  Smith  V.  Stone,  21  Wyo. 
&>,  128  Pae.  612. 

Bnglamd.  Wilson  v.  Hiers,  10  C.  B. 
(N.  B.)   348. 

See  also  valuable  note  in  103  Am. 
9t.  Bep.  S48. 

Since   a  sale  of  its  property  by  a 
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is  conferred  by  the  ctiarter  or  other  statate,^  although  there  is  sfxcae 
authority,  based  on  persuasive  reasoning,  to  the  contraiy.'  However, 
minority  stockholders  may  be  estopped  to  complain.' 

Judge  Noyea,  in  his  work  on  Intercorporate  Relations,  draws  a  line 
between  sales  of  all  the  property  of  a  prosperoas  corporation  "as  a 
step  towards  liquidatioc,"  and  sales  in  order  to  engage  in  a  new 
enterprise  or  for  purposes  of  speculation,  and  states  the  rule  to  be 
that  in  the  former  case  a  majority  may  sell  while  in  the  latter  case 
the  consent  of  all  the  stockholders  is  necessary  ;*  but  a  careful  exami- 
nation of  the  decisions  discloses  little  warrant  for  any  saeh  distinetiwi, 
or,  in  other  words,  for  an  exception  to  the  general  rule. 

g  4012.  —  In  case  of  qtuutl  pnblio  oorporation  or  of  prop«r^  luld 
in  trust.  As  stated  in  a  former  chapter,  a  quasi  public  corporation, 
which  is  given  the  power  of  eminent  domain,  and  which  owes  special 
duties  to  the  public,  cannot,  without  legislative  authority,  dispoee  of 
property  which  is  necessary  to  enable  it  to  perform  its  duties.*    So  a 


United  SUtoa  Eldred  v.  Aniericui 
ralace-Car  Co.,  96  Fed.  S9. 

AlAbuna.  Tillis  v.  Brown,  154  Alft. 
403,  4S  So.  589. 

DsUinre.  Butler  v.  KefBtone  Cop- 
Ijcr  Co.,  10  Del.  Ch.  371,  93  Atl.  360. 

New  HunpsUre.  Dow  v.  Northern 
n.  E.,  67  N.  H.  1,  36  Atl.  510. 

N«W  To*.  Hoag  t.  Bdwardt,  69 
MiBo.  237,  124  N.  Y.  Supp.  103S. 

Rule  as  to  real  estate  and  minitig 
rompanies,  pee   }  1209,  supra. 

Wbere  the  charter  of  a  building  aikd 
loan  association  expreasly  provided 
that  it  Bbould  eontioue  iu  operation 
cjfrbt  years,  unless  its  funds  should  be 
sufBcient  to  pay  all  its  debt^  and  re- 
deem all  its  stork  in  a  shorter  time,  it 
waa  held  that  a  resolution  to  disaolve 
the  association  prior  to  sueh  time, 
without  the  unanimooa  consent  of  the 
sbareholdera,  was  void.  Barton  v.  En- 
terprise Loan  ft  Building  Aas'n,  114 
Tnd.  226,  5  Am.  8t.  Rep.  60S,  16  N.  E. 
486. 

1  Butler  V.  New  Keystone  Copper 
Co.,  10  Del.  Ch.  371,  93  Atl.  380.  See 
also  1 1210,  supra. 

■  See  I  1208,  supra. 


Missouri  apparently  join*  Hew 
Kampahire  In  holding  the  eontrary 
rule,  at  least  so  far  aa  the  right  of  a 
iniDoritj  stockholder  to  enjoin  or  >et 
aside  the  sale  is  eoneemed.  Tanaer  v. 
Lindell  B.  Co.,  ISO  Ho.  1,  108  Am.  St. 
Rep.  534,  7B  S.  W.  155. 

a  See  I  4019  'et  aeq.,  infra. 

4  Noyes,  Intercorporata  Belatioas 
C2nd  Ed.),  IfllO,  J14. 

The  decisions  cited  by  Judge  Nc^m 
(S 110,  note  1)  are  mostly  oases  wh«re 
tbe  exigencies  of  the  business  required 
a  sale  and  hence  the  rule  as  to  a  prtw- 
perouB  corporation  eonld  not  be  ap- 
plied to  establish  an  ezceptioit  to  tha 
general  rule. 

ft  See   1 1216,  supra. 

On  the  ground  that  the  state  and 
the  public  have  a  direct  latereat  in 
insurance  companies,  and  that  stat- 
utes subject  them  to  constant  caper- 
visioD  and  to  many  restrictions,  it  haa 
been  held  that  a  mntnal  iaranuies 
company,  as  distingulsh»d  from  a  pri- 
vate corporation  of  a  strictly  bosineaa 
character,  cannot  convey  all  its  prop- 
erty against  the  wishes  of  a  minority 
of  the  poUcyholden,  even,  it  aMns, 
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corporatiOQ  whichhdida  property  subject  to  limitations  ss  to  its  use, 
or  (m  a  specified  trost,  cannot  so  dispose  of  it  as  to  divert  it  from 
sac^  use  or  trust.'  This,  however,  is  a  question  aa  to  the  powers  of 
the  corporation,  and  not  as  to  the  power  of  a  majority  of  the  stock- 
holders of  a  corporation  to  bind  or  control  the  minority. 

The  rule  that  a  majority  may  sell  all  the  corporate  property  where 
the  company  is  in  a  failing  condition,  i.  e.,  where  required  by  the 
exigencies  of  the  business,  has  been  held  to  apply  to  quaai  public 
corporatioua,  such  as  transportation  companies,  where  the  question 
"does  not  concern  the  demands  of  public  policy,  but  only  the  contract 
ri^ta  of  the  individual  stockholder."' 

S  4013.  —  Where  >aJe  Ifl  part  of  oorponUe  btuiness.  However,  a 
company  may  sell  all  its  property,  against  the  objection  o^  minority 
stockholdeTs,  where  such  a  sale  is  not  contrary  to  the  purposes  for 
which  the  corporation  was  formed,'  For  instance,  minority  stockhold- 
ers cannot  prevent  the  sale,  where  there  is  no  fraud,  of  all  the  prop- 
erty of  a  mining  company  created  to  "buy,  sell  •  •  •  and  deal 
in  mines,"  where  such  property  consists  of  minea  and  mining  ma- 
chinery.* 

g  4014.  —  Where  tale  expressly  antboriied  by  statute.  If  a  statute 
gives  a  railroad  company  the  right  to  sell  its  road,  it  is  held  in  Maine 
that  a  majority  may  authorize  a  sale,  where  it  is  not  otherwise  pro- 
vided l^  the  statute,  without  in  any  way  referring  to  the  distinction 
between  sales  of  a  prosperous  going  business  and  sales  required  by 
the  exigencies  of  the  business,  although  in  fact  it  did  appear  that  the 
railroad  company  was  insolvent.^"  However,  statutes  often  expressly 
authorize  the  sale  or  lease  of  all  the  property  of  a  corporation  on  a 
vote  of  a  majority  or  a  certain  per  cent  of  the  stock ;  ^'  and  a  minority 

whore   required  by  the   exigenaiee  of  'Laiige    t.   ReBerration    Uinin^   A 

the  biuiti«M.    Price  v.  St.  Louis  Mat.  Smelting   Co.,  48   Wash.  1S7,  93  Pu, 

LU«  lu.  Co.,  3  ito.  App.  292.  208. 

*  See  I IIM,  npra.  10  Waldoborough  v.  Enox  t  L.  B. 

TBnford    T.    Keokuk     North     Line  Co.,  S4  Me.  469,  24  Atl.  S4E. 

Packet  Co.,  3  Mo.  App.  159,  aff'd  69  n  Wall   v.   Anaconda   Copper  Mia. 

Mo.    611,   where   packet    company    at  Co.,  216  Fed.  242,  Montana  statute  ap- 

time  ot  sale  waa  facing  Snaneial  ruin  plicable    on\j    to    mining   companies; 

and  Ita  charter  expired  in  one  month.  Metcalf  v.  American  School  Furniture 

■  Sewell   y.   Ba«t   Cape  Maj   Beach  Co.,   122  Fed.   115;   BiaB  v.  Atkinwm, 

Co.,  50  N.  J.  £q.  717,  2S  Atl.  S29,  sale  6-1  W.  Va.  486,  63  S.  E.  395. 

of  real  estate  by  laud  eompauy.  Lange  See  also  t  1210,  supra. 

V.  Beservation  Mining  k  Smelting  Co.,  Statutes  aa  pemiieaivo  or  as  limita- 

48   Waah.  167,  B3   Pae.  208;   and   boo  tions,  bgp  |  4018,  infra. 

i  1209,  Bupra.  Statntca    as    authorizing    tranafers 
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stockholder  cannot  attack  a  sale  of  all  the  corporate  property,  as 
authorized  by  statute,  when  a  majority  of  the  stock  consents  thereto, 
merely  on  the  ground  of  inadequacy  of  price,  where  there  is  no  fraud 
or  collusion  on  the  part  of  the  majority  stockholders," 

§4016.  Power  of  majori^  to  lease  all  of  ccnporste  property. 

Starting  out  with  the  assumption  that  it  is  not  ultra  vires  for  a  purely 
private  corporation  to  lease  all  its  property  with  the  consent  of  all 
the  stockholders,^'  the  question  arises  whether  such  a  lease  may  be 
made  where  one  or  more  stockholders  object  thereto.  Whether  a  cor- 
poration may  lease  all  its  property,  with  the  consent  of  the  majority 
Btoekholders,  but  contrary  to  the  wishes  of  minority  stockholders,  is 
not  altoget_her  clear.  Some  decisions  seem  to  flatly  deny  the  exist- 
ence of  such  power  where  some  of  the  stockholders  dissent.^*  'Other 
decisions  hold  that  the  lease  is  warranted  where  required  by  the  exi- 
gencies of  the  business,^*  even  against  the  wishes  of  minority  stock- 


for  stock  in  anotlieT  corporatioli,  see 
(§4016,   4017,   infra. 

lIKoehler  v.  St.  Mary's  Brewing 
Co.,  228  Pa.  MS,  139  Am.  8t.  Sep. 
1024,   77  Atl.   1016. 

"See  §1235,  «upra. 

MCopeland  v.  Citizens'  Oas  Light 
Co.,  61  Barb.  (N,  Y.)  60,  To  same  ef- 
fect see  Hennessy  v.  Mulileman,  27 
N.  Y.  Misc.  232,  57  N.  Y.  Supp.  114; 
Parsons  v.  Tacoma  Smelting  &  Re- 
fining Co,,  25  Wash,  492,  65  Pao.  765. 

Compare,  however,  dicta  in  Waldo- 
borough  T.  Knox  &  h.  B.  .Co.,  S4  Me. 
469,  24  Atl.  942. 

If  a  statute  authorizes  a  railroad 
company  tff  lease  its  road,  but  ia  silent 
as  to  the  consent  of  stockholders,  it 
is  held  that  a  majority  cannot  lease 
it  against  the  objection  of  a  minority. 
Mills  V.  Central  B.  Co.,  41  N.  J.  Eq.  1, 
2   Atl.   453. 

In  Minnesota,  a  distinetion  seems  to 
be  drawn  between  a  transfer  for  the 
purpose  of  winding  up  the  business 
and  distributing  the  proceeds  among 
the  stockholders  and  a  transfer  where- 
by another  corporation  was  to  carry 
on  the  business  and  pay  over  a  per- 
ceirtage  of  the  proceedsi  and  it  is  held 

6826 


that  a  lease  of  all  its  property  by  one 
company   to   another   for   25  years  i 


consideration  of  a  percentage  of  the 
proceeds  of  the  business  cannot  be 
made  against  the  objection  of  minority 
stockholders,  without  in  any  way  re- 
ferring to  whether  the  lessor  was  In 
H  prosperous  condition  or  otherwise^ 
?inall  V.  Minneapolis  Electro  Matrix 
Ccr.,  45  Minn.  264,  47  N.  W.  797. 
However,  if  this  rule  be  foHowed, 
it  won  Id  result  In  prohibiting 
any  lease  of  all  the  corporate  property, 
at  least  for  any  length  of  time,  since 
a.  lease,  because  of  its  continuing  na- 
ture and  the  right  of  the  lessor  to  the 
property  at  the  end  of  the  lease,  can 
never  be  said  to  be  for  the  purposes 
of   winding  up   the  bnsiness. 

IB  Bartholomew  v.  Derby  Bubber 
Co.,  6B  C<mn,  621,  61  Am.  St.  Eep.  57, 
3S  Atl.  45;  Plsnt  v.  Macon  Oil  ft  Ice 
Co.,  103  Oa.  666,  30  S.  E.  567;  Feathec- 
stonhaugh  v.  Lee  Moor  Porcelain 
Clay  Co.,  L.  R.  1  Eq.  318.  See  also 
Anderson  v.  Shawnee  Compress  Co., 
17  Okla.  231,  15  L.  R,  A.  846,  87  Pac. 
315;  Simpson  v.  Westminster  Palaco 
Hotel  Co.,  8  H.  L.  Cas.  712,  718. 

It  seems  that  it  is  immaterial  that 
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holders,  provided,  of  course,  there  is  no  fraud  involved  therein." 
Of  course,  if  the  authority  to  lease  is  prescribed  by  statute,  then 
the  terms  of  such  statute  govern  as  to  the  consent  of  stockholders.'^ 
And  if  a  statute  authorizes  a  lease  on  the  vote  or  consent  of  a  certain 
per  cent  of  the  stock,  and  such  per  cent  vote  for  or  consent  to  the 
lease,  dissenting  stockholders  cannot  complain  unless  the  lease  was 
fraudulent."  However,  a  statute  enacted  "after"  the  creation  of  a 
corporation  authorizing  it  to  lease  its  property  by  a  two-thirds  vote 
of  the  stockholders  does  not  warrant,  it  has  been  held,  a  lease  on  a 
two-thirds  vote  where  one  or  more  stockholders  dissent.^'  If  there 
is  express  statutory  power  to  lease  all  its  property,  prior  to  or  con- 
currently with  the  creation  of  the  corporation,  such  power,  it  is  held, 
may  be  exercised  by  a  majority  of  the  atoekholders,  on  the  theory  that 
the  exercise  of  such  power  was  one  of  the  implied  conditions  under 
which  persona  became  stockholders." 

Unless  authorized  by  the  charter  or  other  statute,  a  quasi  public 
corporation  cannot  lease  its  property  where  it  is  necessary  to  enable 
it  to  carry  on  its  business.'* 

§  4016.  Taking  stock  or  bonds  of  another  oorporation^^Iii  generaL 

When  a  corporation  has  the  power  to  dispose  of  all  its  property  and 
abandon  its  business,  and  it  also  has  power  to  take  stock  of  another 
company,  it  may  dispose  of  its  property  to  another  corporation  for 
stock  in  the  latter  to  be  disposed  of  for  the  purpose  of  paying  the 
stockholders  in  cash,  or  to  be  distributed  among  its  stockholders  if 
all  eonsent.**    Likewise,  it  seems  that  a  minority  stockholder  cannot 

tha  lease  cont&inB  an   opticm  to  tha  666,  afF'd    158    N.  Y.  493,  53    N.  E. 

lessee   to  purehaie  the  property  at  a  fiSO. 

fised    price.      Bartholomew    v,    Derby  l»Dow  t.  Northern  B,  R.,  67  K.  H. 

Bubber  Co.,  69  Conn.  521,  61  Am.  Eft.  1,  36  All.  510. 

Bep.  ST,  3S  Atl.  45.  M  Dickinson   v.   Gonaoli dated   Trae- 

la  Bartholomew    v.    Derby    Rubber  tion  Co.,  114  Fed.  £32,  aff'd  119  Fed. 

Co.,  6S  Conn,  521,  630,  61  Am,  St.  Rep.  871. 

57,  38  Atl.  4S.  Bl  See  1 1238  et  aeq.,  aupra. 

Proposed    lease    of    street    railroad  U  United  States.   Metcalf  v,  Ameri- 

held    not    fraodulent,    see    Fl.vnn    v.  can    Sehocrl    Furniture    Co.,    122    Fed. 

Brooklyn   tSty  R.   Co.,  9   N.  T.   App.  115;  MeCutchean  v.  Men  Capsule  Co., 

Div.  269,  41  N.  T.Supp.  566,  aff'd  153  71  Fed.  787,  31  L.  B.  A.  415. 

N.  T,  493,  53  N.  E.  520.  IOw».     Sawyer  v.  Dubuque  Printing 

"Bee  Flynn  v.  Brooklyn  City  R.Co.,  Co.,  77  Iowa  242.  42  N.  W.  aOO. 

9  N.  Y.  App.  Div.  269,  41  N.  Y.  Supp.  Massachusetts.    Trendwcll  v.  Salis- 

5«fl,  aff'd  158  N.  Y.  493,  63  N.  E.  520.  bury   Mfg.   Co..   7   Gray   (Mass,)   393, 

II  Flynn   v.   Brooklyn   City   R.   Co.,  66  Am.  Dec,  490. 

ft  N.  Y.  App.  Div.  269,  41  N.  Y.  Supp.  PeniiaylvUlU.     Lauman  v.  Lebanon 


d  by  Google 


§4016] 


PRIVATB   COBPOBATIONS 


[Ch.56 


object  if  he  ia  given  an  option  to  take  payment  of  the  value  of  bis 
stock  in  cash,  where  a  transfer  for  cash  eonld  have  been  aaUiorized 
by  a  majority  of  the  stockholders."  Bat  the  general  rule  is  that  a 
majority  of  the  stockholders  cannot  exchange  the  property  of  the 
corporation  for  stock  in  another  corporation,  to  be  held  by  the  cor- 
poration, or  to  be  distributed  amoi^  the  stockholders  in  payment  of 
their  shares,  unless  all  the  stockholders  consent.**  It  cannot  compel 
a  dissenting  stockholder  to  accept  shares  in  the  other  company.  If  he 
insists  upon  it,  he  is  entitled  to  have  the  property  sold  for  cash,  and 
to  the  payment  of  his  share,  or  else  to  payment  of  the  value  of  his 
interest,  and  he  is  entitled  to  an  injunction  until  his  rights  are  se- 
cured," or,  if  the  sale  has  been  made,  he  may  sue  to  set  it  aside,** 
unless  he  is  estopped." 

14017.  — OonstraDtion  of  statutes.    Statutes  authorising  a  sale 
on  a  vote  of  a  certain  per  cent  of  the  stock  do  not  authorize  an  ex- 


Valley  B.  Co.,  30  Pa.  St.  42,  72  Am. 
Deo.  685. 

Bbod»  UUad.  Hodges  t.  New  Eng- 
land Screw  Co.,  1  B.  I.  347,  93  Am. 
Dee.  624. 

And  sea  caeeB  eited  in  1 1211,  note 
52,  supra. 

s*Iq  Belling  ttie  corporate  property, 
there  ie  nothing  to  prevent  ettnkh old- 
era  from  taking  ihaTea  in  the  purebas- 
ijig  company  to  the  amount  of  their 
respective  intereata  in  the  proceed!  of 
the  sale,  where  provision  ie  also  made 
for  cash  pajmeuts  to  all  atockholders 
who  may  nirt  desire  to  take  stock  in 
the  purchasing  corporation.  Blattery  ». 
Greater  New  Orleans  Bealty  &  Devel- 
opment Co.,  12S  La.  S71,  55  So.  5SS. 

See  also  f  4017,  infra. 

MEaaum  v.  Buckeje  Brewing  Co., 
61  Fed.  15fl;  Elyton  Land  Co.  v.  Dow- 
dell,  113  Ala.  177,  Se  Am.  St.  Bep.  105, 
20  Ala.  981;  People  v.  Ballard,  134 
N.  T.  259,  17  L.  B.  A.  737,  33  N.  B. 
54;  Taylor  v.  Earle,  8  Hun  {N.  T.)  1; 
Lauman  v.  Lebanon  Valley  B.  Co.,  30 
Pa.  St.  42,  72  Am.  Dec.  685.  See  also 
raiies  cited  in  1 1211,  note  51,  supra. 

For  authorities  to  the  contrary  or 


tending  to  the  contrary,  sea  1 1211, 
note  52,  snpra. 

A  corponitioB  cannot  tranifer  all 
its  property  to  a  foreign  corporation, 
and  take  atoek  of  the  latter  in  pay- 
ment, where  any  atockholder  dissents. 
People  V.  Ballard,  134  N.  Y.  269, 
17  L.  B.  A.  737,  32  N.  E.  54;  Taylor  v. 
Earle,  8  Hun  (N.  Y.)  1. 

In  Conneetlent  the  mle  ia  laid  down 
that  "an  insolvent  corporation  may 
take  tlie  stock  of  another  corporation 
only  far  the  pnrpoie  of  dosing  np  ita 
business,  to  be  divided  in  kind,  or  to 
be  cODYcrted  into  money  and  divided 
among  iti  creditora  and  sfanrehold- 
era,"  Byrne  v.  Schuyler  Blee,  Mfg. 
Co.,  65  Conn.  336,  350,  28  L.  B.  A. 
304,  31  Atl,  833. 

■I  Luehrmonn  v.  Lincoln  Tmat  A 
Title  Co.  (Mo.),  192  8.  W.  1026;  Lnn- 
man  v,  Lebanon  Valley  B,  Co.,  30  Pa, 
St.  42,  72  Am.  Dec.  685. 

H  Elyton  Land  Co.  y.  DowdeU,  113 
Ala.  177,  5S  Am.  St.  Bep.  105,  20  So. 
981.  But  see  Tanner  v.  Lindell  B.  Co., 
180  Mo.  1,  103  Am.  St.  Bep.  334,  79  B. 
W.    155. 

IT  See  {4019  et  aeq.,  Infra. 
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chauge,**  and  hence  a  transfer  for  stock  in  another  corporation  is 
not  authorized  by  such  a.  atatute,"  and  a  minority  stockholder  cannot 
be  compelled  to  take  anything  but  cash  or  its  equivalent  for  his  inter- 
est in  the  purchase  price."  This  is  so  although  the  statute  uses  the 
words  "sell,  lease,  mortgage  or  otherwise  dispose  of,"  since  the  latter 
words  do  not  include  an  exchange."  A  fortiori,  the  words  "to  other- 
wise dispose  of"  do  not  authorize  a  transfer  of  the  property  to  a 
newly  oi^anized  company  in  another  state,  which  has  no  property,  for 
stock  in  the  new  company ,•• 

If  the  equivalent  for  cash  is  a  promise  to  pay,  it  must  be  a  promise 
to  pay  within  a  reasonable  time,  properly  secured."  It  follows  that 
a  minority  stockholder  who  does  not  consent  thereto  cannot  be  com- 
pelled to  accept  bonds  of  the  purchasing  company  mnning  for  thirty 
years  and  secured  only  by  a  mortgage  on  the  brewing  plant  of  the 
purchaser — the  value  of  which  may  be  swept  away  by  prohibition 
laws  or  by  the  refusal  of  a  license — ,  and  he  may  enjoin  such  a  trans- 
fer unless  he  is  given  the  option  of  taking  payment  for  his  stock  in 
cash.** 


F.  Siatuies  Requiring  Consent  of  Certain  Per  Cent  of  Stock 

§4018.  Gen«ral  ooiudderatioiiB.  There  are  certain  corporate  act« 
as  to  which  statutes  require  the  consent  of  all  or  a  certain  proportion 
of  the  stockholders,  or  of  the  stock,  in  order  to  validate  them,  at  least 
t  the  attack  of  stockholders,**    These  statutes  may  be  classi- 


M  Forreater  v.  Butte  ft  U.  Consol. 
Copper  ft  Silver  Hin.  Co.,  21  Mont. 
544,  56  Pae.  2W,  353. 

Statutes  authorizing  a  "Bale"  of 
aSI  the  corporate  property  on  a  vote  or 
conaent  of  a  majority  of  the  stock  do 
not  authorize  a  tracBfer  of  such  prop- 
erty foT  iometiiing  eUe  than  money 
or  its  equivalent,  since  auch  a  transfer 
ia  not  a  lale.  Kochler  v.  Ht.  Mary's 
Brewing  Co.,  228  Pa.  648,  139  Am.  St. 
Bep.  1024,  77  Atl.  1016. 

M  Forrester  v.  Butte  ft  U.  Consol. 
Copper  ft  Silver  Min.  Co.,  21  Mont. 
544,  55  Pac.  229,  SS3. 

HEoebler  v.  St.  Mary's  Brewing 
Co.,  228  Pa.  648,  139  Am.  St.  Rep. 
1024,  77  Atl.  1016. 

SiPorruter  t.  Butte  ft  M.  CouBot. 


C6pper   ft   Silver   Min.   Oo.,  21   Mont. 
r.44,  5S  Pac.  239,  353. 

Sa  Fori  ester  v.  Butte  ft  U.  Consol. 
Copper  ft  Silver  Min.  Co.,  21  Mont. 
544,  55  Pac.   229,  353. 

MKoehler  v.  St.  Mary's  Brewing 
Co.,  228  Pa.  648,  139  Am.  St.  Kep.  1024, 
77  Atl.  1018. 

SiKoebler  v.  St.  Mary's 
Co.,  228  Pa.  648,  139  Am.  St.  ] 
77  Atl.  1016. 

«See  SS1301,  1454,  1735, 

Consent  to  mortgage,  see 
]7.t6,  supra. 

Consent  to  issunnco  of  b 
i  976,  supra. 

Consent  to  alienations  of 
in  genera',  see  S  1197,  supra. 
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fied  as  foUo-ws:  First,  it  may.be  assumed  that  the  act  as  to  which 
consent  of  a  certain  par  cent  of  the  stock  is  required  is  one  which,  in 
the  absence  of  a  statute,  the  directors  could  have  performed  without 
the  assent  of  any  of  the  stockholders.  Examples  of  this  class  of  stat- 
utes are  those  requiring  the  consent  of  a  certain  proportion  of  the 
stock  to  a  mortgage  of  corporate  property*"  or  to  the  issuance  of 
bonds  or  the  increase  of  bonded  indebtedness."  In  this  class  of  stat- 
utes, since  merely  for  the  better  protection  of  the  stockhtdders,  they 
are  the  only  ones  who  may  complain  of  an  omission  to  obtain  the 
consent  of  the  required  per  cent  of  Btockholdera,** 

Second,  it  may  be  assumed  that  the  act  is  one  which  formerly  was 
ultra  vires  of  the  corporation  itself, — as,  for  instance,  a  sale  or  lease 
by  a  public  service  corporation  of  all  its  property."  In  this  class,  of 
course,  the  statute  must  confer  the  power  by  plain  and  unambiguous 
language,  and  if  the  required  per  cent  of  the  stockholders  do  not 
consent,  the  act  is  ultra  vires  with  all  the  consequences  attendant  on 
ultra  vires  acts.** 

Third,  it  may  be  assumed  that  the  act  is  one  which  formerly  was 
within  the  powers  of  the  corporation  in  case  all  the  stockholders 
consented,  but  was  one  which  could  not  be  authorized  by  a  majority 
of  the  stockholders, 

Com^ected  herewith  is  a  somewhat  troublesome  question  as  to 
whether  a  statute  requiring  consent  of  a  certain  per  cent,  in  case  of 
a  transfer  of  all  the  corporate  property,  is  merely  a  limitation  on 
the  power  of  a  majority  to  transfer  the  property  where  required  by 
the  exigencies  of  the  business,  so  as  to  necessitate  the  consent  of  more 
than  a  mere  majority,  or  is  permissive  so  as  to  authorize  a  transfer  on 
the  consent  of  the  required  per  cent  where  the  transfer  is  not  required 
by  the  exigencies  of  the  business.**  In  Montana  such  a  statute  has 
been  construed  as  a  mere  limitation  on  the  power  to  transfer  all  the 
corporate  property  where  the  exigencies  of  the  busiuess  require  such 
a  transfer,  and  not  as  an  enabling  act  authorizing  a  transfer  of  all  the 
property  on  a  vote  of  the  per  cc^t  fi."ied  by  the  statute  where  the  cor- 
poration is  in  a  prosperous  condition.**  On  the  other  hand,  in  Cali- 
fornia, under  a  statute  providing  that  "no  sale,  lease,  assignment, 
transfer,  or  conveyance"  of  the  property  as  a  whole  "of  any  corpora- 
's Bee  i  1301,  eupra.  *1  For  rules  relating  to  tbie  matter, 
87  See  i  978,  Hupra.  •  ii.dppcnclPiLt'y  of  statute,  aec  {  1011  et 
■BSee   SS  1301,  1736,  eupra.                       bi'(|.,  supra. 

WSee   a  1219,  13.30,  Biipra.  «  For  e-ter   v.  Butte   &  M.   ConBol. 

•OSee  Chap.  37,  suiira,  ontitled,  <  opii"-  &  S'lver  Min.  Co.,  21  Mont. 
"Ultra    Vires."  .>.14,  55  I'a-.  229,  353. 
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tioD  now  existing  or  hereafter  to  be  formed  in  this  state,  shall  be  valid 
without  the  consent"  of  two-thirds  of  the  stock,  and  making  transfers 
valid  if  properly  consented  to,  it  is  held  that  the  enactment  is  not  a 
mere  negative  or  prohibitive  statute  but  that  it  is  both  affirmative 
and  negative  in  its  terms,  and  that  while  on  the  one  hand  it  prohibits 
transfers  by  strictly  private  corporations  on  less  than  a  two-thirds 
vote,  whereas  formerly  they  might,  under  some  circumstances,  make 
a  valid  transfer  by  a  vot«  of  a  mere  majority,  yet  on  the  other  hand 
it  confers  power,  not  before  existing,  on  quasi  public  corporations  to 
transfer  all  their  property  upon  a  two-thirds  vote  of  the  stockhold- 
ers.*^ Of  course,  in  this  connection,  the  phraseology  of  the  govern- 
ing statute  largely  determines  the  ruling,  according  to  the  probable 
intent  of  the  legislature. 

If  the  approval  of  "two-thirds  of  the  stockholders"  is  required,  an 
approval  by  one  stockholder  holding  more  than  two-thirds  of  the 
shares  of  stock  is  sufficient,**  If  the  required  per  cent  consent  to 
a  corporate  act,  minority  stockholders  cannot  attack  it  because  unsat- 
isfactory to  them  unless  the  consent  of  the  majority  is  fraudulent." 

Statutes  authorizing,  on  the  vote  or  consent  of  a  certain  per  cent 
of  the  stock  or  stockholders,  a  sale  of  all  the  corporate  property,**  or 
a  lease  of  all  the  corporate  property,*'  or  a  consolidation,**  or  a  vol- 
untary dissolution,**  are  elsewhere  considered,  so  far  as  the  par- 
ticular act  is  eoncemed. 

G.  Defenses  Against  Minority  Stockholders 

§  4019.  In  general.  Minority  stockholders  may  be  barred  from 
obtaining  relief  either  because  of  laches  or  estoppel,""  or,  in  some 
cases,  because  not  injured,"  or,  in  some  jurisdictions,  because  their 
stock  was  acquired  after  the  act  complained  of." 

The  general  rule  is  that  the  motives  of  the  minority  stockholder  in 
prosecuting  the  suit  cannot  be  inquired  into.** 

§  4020.  Procuring  funds  for  litigation  from  rival  corporation.  It 
has  been  held  that  it  is  no  objection  that  minority  stockholders  who  in 

«  Bonth  Pasadena  v.  Pasadpna  Land  *»  Bee  i  1242,  supra. 

&  Water  Co.,  152  Cal.  679,  93  Par. 490.  «8ee  chapter  on  Consolidation,  ia- 

M  Fredericks  v.  Pennsylvania  Canal  fra. 

Co.,  109  Pa.  Bt.  50,  3  Atl.  4S,  4B8ee  chapter  on  Disaoluti on,  infra. 

»  Colby  V.  Eqaitable  Trust  Co.,  124  »  See  f  4023,  infra. 

K.  T.  App.  Div.  262,  271,  108  N.  Y.  nSee  (4021,  infra. 

Bupp.  978.  USee  14022,  infra. 

M  See   1 1810,  supra.  »  See  Bubd.  XXXII,  tliia  chapter. 
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good  faith  believe  it  detrimental  to  establish  an  additional  plant  in 
another  stat«  avail  themselves  of  the  selfish  interest  of  a  rival  cor- 
poration to  procnre  fnnds  to  prosecute  the  litigation.** 

g  4021,  Neoeaiity  for  injoiy.^  A  minority  stockholder  may  obtain 
injunctive  relief  from  acts  of  the  majority  stockholders  which  are 
beyond  their  powers  although  not  injured  thereby,  or  even  if  in  fact 
benefited."  Thus,  injury  need  not  be  shown  to  authorize  a  minority 
stockholder  to  enjoin  an  increase  in  the  capital  stock,  in  violation  of 
the  charter,  since  the  rule  that  injury  is  necessary  does  not  apply 
where  an  attempt  is  being  made  by  the  corporation  to  change  the 
contract  made  by  its  charter  in  a  vital  and  fundamental  particular.** 
Ordinarily,  however,  where  the  act  complained  of  is  not  ultra  vires, 
relief  cannot  be  obtained  without  a  showing  of  injury." 


g  4022.  Acqnisitioti  of  stock  after  happening:  ot  wrong  complained 
of.  The  prevailing  rule  in  most  of  the  state  courts  has  been  clearly 
stated  as  follows:  "A  stockholder  who  pleads  a  good  cause  of  action 
may  maintain  the  same,  even  though  he  was  not  the  owner  of  stock 
at  the  time  the  breach  of  duty  was  committed  or  the  cause  of  action 
accrued,  except  in  cases  where  it  ia  shown  that  he  purchased  the  stock 
with  the  intent  and  for  the  purpose  of  bringing  suit  or  where  his 
vendor  was  for  some  reason  estopped  from  maintaining  the  action,  and 
the  purchaser  has  notice  of  such  bar. ' ' "  However,  the  federal  courts 
hold  that  one  who  acquires  stock  subsequent  to  the  commission  of 
the  wrongs  complained  of,  cannot  mfuntain  an  action  as  a  minority 


HSoathwestenk  Portland  Cement 
Co,  V.  Latta  &  Happer,  —  Tei.  Civ. 
App.  — ,  1B3  6.  W.  1115. 

» Byrne  v.  Schuyler  Elec.  Mfg.  Co., 
6S  Gnin.  33S,  28  L.  B.  A.  304,  31  AtL 
833;  Central  By.  Co.  v.  Collins,  40  Oft. 
5S2. 

W  Macon  Oaa  Co.  y.  Bichter,  143  Ga. 
307,  85  8.  E.  lis. 

BTSee  eubd.  xxxn  of  this  chapter, 
infra. 

MJuBt  V.  Idaho  Canal  ft  Improve- 
ment Co.,  16  Idaho  639,  133  Am.  St. 
Bep.   140,  102  Pao.  381. 

Minoritv  atockholdera  may  sue  ma- 
jority BtoekholdpTEi  for  miHappTOpria- 
tion    of    foods     although     plaintiffs 


became  stockholders  after  such  mis- 
appropriation.  Harvey  r.  Meigs,  17 
Cal.  Ai^.  353, 119  Pae.  941. 

Courts  will  not  intarfere  with  «ar- 
porate  affairs  at  the  suit  of  minority 
Rtockbolders  who  acquired  their  «toek 
with  fall  knowledge  of  the  conditions 
of  which  they  complain.  Von  Behlem- 
mar  v.  Keystone  Life  Ins.  Co.,  121  La. 
DS7,  46  So.  »ei. 

If  the  wrong  is  a  continning  one,  a 
person  who  becomes  a  stoekhotder 
after  the  wrong  wu  in  existence  may 
complain  thereof  and  obtain  reliri. 
Hyama  v.  Old  Dominion  Co.,  113  He. 
e94,  L.  B.  A.  X915  D  1128,  03  Atl.  747. 
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stockholder  for  the  redress  of  such  wrongs; "  and  this  is  the  rule  in 
a  few  of  the  state  eonrts." 

This  queatiou  is  fully  considered  in  a  subsequent  subdivision  of  this 
chapter.** 

g  4023.  Laches,  latiflcatlon  and  estoppel — Qeneral  mle.  If  a  ma- 
jority of  the  stockholders  of  a  corporation  do  or  authorize  an  act  as 
to  which  it  is  not  within  the  power  of  a  majority  to  bind  the  minority, 
hat  which  would  be  valid  if  all  consent,  stockholders  who  do  not  take 
part  may  ratify  the  act,  or  may  be  estopped  by  acquiescence;  and 
they  will  be  held  to  have  ratified  or  acquiesced  in  the  act  of  the  ma- 
jority if,  with  knowledge  of  the  same,  they  unreasonably  delay  in 
^ving  notice  of  their  diseent." 

This  applies  to  the  acceptance  of  alterations  or  amendments  of  char- 

MThiB  rule  was  adopted  in  the  fed- 
eral eoarfai  "for  the  pnrpow  of  pfe- 
venting  a  trasefer  of  stock  to  a  non- 
leaident  in  order  to  enable  blm  to 
bring  the  ease  in  the  federal  eonrt." 
Jnst  V.  Idaho  Canal  t  Improvement 
Co.,  16  Idaho  639,  133  Am.  St.  B«p. 
140,  102  Pao.  381. 

•OSee  nibd,  xxxn,  this  chapter,  in- 


fra. 

A  Bale  of  corporate  property  cannot 
be  attacked  where  complainant  was 
not  a  stockholder  at  the  time  of  tbe 
sale,  but  acquired  his  stock  thereafter. 
Pitcher  V.  Lone  Pine-Surprise  Consol. 
Min.  Co.,  39  Waah.  608,  81  Pac  1047. 

■1  See  Bobd.  xzxn,  infra. 

MArkaoaaf.  Ez  parte  Booker,  IS 
Ark.  346. 

OoimBctiBut.  Danbnry  A  N.  B.  Co. 
v.  Wilson,  22  Conn.  435. 

TIoiUk  Uartin  v.  Feneacola  A  O. 
K.  Co.,  8  Fla.  370,  73  Am.  Dec.  713. 

a«o^la.  Memphis  Branch  B.  Co.  v. 
Snllivan,  87  Oa.  240. 

Iowa.  DcB  Hoines  Qas  Co.  v.  West, 
50  Iowa  IS. 

HIsM»uL  Cboutean  v.  AUen,  70  Mo. 
290. 

Kew  TBiMr.  Olfford  v.  New  Jersey 
B.  ft  Tranap.  Co.,  10  N.  J.  Eq.  171. 

Kow  Toik.  Sheldon  Hat  Blocking 
Co.  T.  Eickemeyer  Hat  Blocking  Uach. 
Co.,  90  N.  Y.  607;  Kent  v.  Qiiieksilver 


Min.  Co.,  78  N.  T.  159;  Parsons  v. 
HafM,  14  Abb.  N.  Cas.  419. 

PaimsrlvaBla,  Bedford  B.  Co.  v. 
Bvwser,  48  Pa.  St.  20;  Centre  &  K. 
Turnpike  Boad  Co,  v.  McConaby,  16 
Berg,  t  B.  142. 

Teoneiaee.  Deaderlck  v.  Wilson, 
S  Bast.  108. 

Texas.  International  t  O.  N.  B. 
Co.  T.  Bremond,  53  Tei.  96. 

VanniHit.  Vermont  A  C.  B.  Co,  v, 
Vermont  Cent.  B.  Co.,  34  Vt.  2.       ' 

Bnglamd.  Phosphate  of  Lime  Co.  v. 
Oreen,  L.  B.  7  C.  P.  43. 

See  also  fi  1526,  supra,  and  Bce,  gen- 
erally, as  to  ratification  and  estoppel, 
is  2177-2210. 

Where  a  majoritj  of  the  stockhold- 
ers vote  to  transfer  to  a  new  eorpora- 
tioQ,  and  take  its  stock  in  paTment, 
and  the  transfer  is  made,  minority 
stockholders  who  have  opposed  the 
transfer,  but  have  taken  their  sharo 
of  the  stock  of  the  new  company,  and 
allowed  it  to  condu''t  the  business  for 
eighteen  months,  although  under  pro- 
test, are  estopped  to  sue  for  rescission. 
Post  V.  Beacon  Vacnum  Pump  A  Elec- 
trical Co.,  84  Fed.  371. 

Application  of  rale  to  issuance  of 
stock  as  full  paid  without  receiving 
its  par  vaue  in  money  or  in  property, 
see  S  3586,  supra. 

Ratification  bv  minority  stockhold- 
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tera.  "Where  the  stockholders  of  a  corporation,  by  regular  action  in  a 
general  meeting,  accept  an  act  altering  the  charter  of  the  corporation, 
every  etoekholder  who  assents  is  clearly  bound.  The  same  is  true  of 
a.  stockholder  -who  fails  to  express  his  dissent  for  an  unreasonable  time, 
and  it  is  incumbent  upon  a  stocklioldcr  who  objects  to  the  alteration 
to  affirmatively  show  that  he  did  dissent  within  a  reasonable  time," 
So  where  corporations  have  been  consolidated  under  legislative  author- 
ity, a  stockholder  in  one  of  the  old  companies  cannot  object  to  the 
consolidation  after  be  has  surrendered  his  stock,  and  accepted  etock 
in  the  new  company,  or  if  he  has  otherwise  ratified  or  acquiasced  in 
the  consolidation.** 

There  is  no  inflexible  rule  for  determining  what  length  of  time  will 
constitute  unreasonable  delay.**  As  short  a  time  as  two  years,"  one 
year,"  or  six  months  •■  has  been  held  fatal  in  particular  cases.    This 


ers,  of  a  porchaae,  making  it  pOBsible 
to  place  bonds  to  complete  the  par- 
chase,  estops  tbem  from  thereafter 
saing  to  set  Aside  the  purchase.  Baker 
T,  Seattle-Tacoma  Power  Co.,  61 
Wash.  578,  Ann.  Cas.  1B12  C  859,  112 
Pac.  847. 

n  Martin  y.  Pensacola  &  Q.  R.  Co., 
8  Plft.  370,  73  Am.  Deo.  713. 

See  also  in  this  connection; 

Arkansas.  Ex  parte  Booker,  18  Ark. 
338. 

OonnscUcut.  Danbnr;-  &  K.  B.  Co. 
V.  Wilson,  22  Conn.  435. 

aaorgl&.  Memphis  Branch  B.  Co.  v. 
Sullivan,  57  Ga.  240. 

Ualne.  Lowell  v.  Washington  Coun- 
ty B.  Co.,  90  Me.  80,  37  Atl.  869;  Ken- 
nebec &  P.  R.  Co.  V.  Palmer,  34  Me. 
368, 

New  Jersey.  Mills  v.  Central  R.  Co., 
41  N.  J,  Eq.  1,  2  Atl.  453;  Gifford  v. 
New  Jersey  B.  &  Trnnsp,  Co.,  10  N.  J. 
Eq.   171. 

FennsylTUiia.  Bettford  B.  Co.  v. 
Bowser,  48  Pfl,  8t.  29. 

VflTmont,  Vermont  &  C.  R,  Co,  v, 
Vermont  Cent.  R.  Co.,  34  Vt.  2. 

Compare  Mareh  v.  Eastern  R,  Co., 
43  N.  H,  51-';  Proprietors  of  TTnion 
Loebs  Ic  Canals  v.  Towne,  1  N.  H.  44, 
8  Am,  Dec.  32, 

e*Tt«be  V.  Dunlap,  51  N.  J.  Kq.  40, 


as  Atl.  959;  TTnion  Canal  Co.  v.  Yonng, 
1  Whart,  (Pa,)  410,  30  Am,  Dee.  212; 
DeaJerick  v.  Wilson,  8  Bait.  (Tenn.) 
108j  International  ft  G,  N,  R.  Co,  v. 
Bremond,   53   Tex.   98. 

See  also  chapter  on  Consolidation, 
infra, 

« Smith  v.  Stone,  21  Wyo.  62,  128 
Pac.  812. 

M  Baker  v.  Seattle-Tacoma  Power 
Co..  61  Wash.  578,  Ann.  Cas.  1912  C 
859,  112  Pac.  647. 

*7  A  delay  of  nearly  a  year  in  sning 
to  set  aside  a  sa^s  of  corporate  assets, 
where  the  rights  of  innocent  bondhold- 
ers and  other  creditors  had  intervened 
IE  the  meantime,  was  held  in  one  cs^e 
such  laches  as  to  bar  a  suit  to  set  aside 
the  transfer.  Marks  v.  Merrill  Paper 
Co.,  203  Fed.  16. 

M  A  suit  by  a  minority  stockholder 
to  set  aside  a  sale  by  the  corporation 
of  h)I  its  property  baa  been  held  barred 
by  delay  of  six  months  where  much 
money  has  been  expended  by  the  pur- 
ehaser  and  a  large  ammint  of  bonds 
sold  on  the  faith  of  the  purchase. 
Wright  V,  Taeoma  Gas  &  Electric 
Light  Co.,  5.1  Wash,  262,  101  Pac. 
Sfi.^,  where  the  conrt  said  that  the  time 
which  would  constitute  laches  "must 
be  determined  by  the  eircumstanccB 
of  each  particular  case.," 
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question  of  laches  and  estoppel  U  couBidered  more  in  detail  in  a  sab- 
seqaent  subdivision  of  this  chapter.^ 

§  4024.  —  Objectiona  other  tbaxL  those  raised  at  rtocMioldera' 
meetitig.  If  a  stockholder  is  present  at  a  stockholders'  meeting  and 
objects  to  a  sale  of  the  corporate  property  solely  on  one  ground,  it 
seems  that  he  cannot  thereafter  attack  the  sale  on  another  ground.''* 

H.  Remedies  of  Minority  Stockholders 

g  402D.  In  general.  A  minority  stockholder  who  objects  to  the 
action  of  the  majority  stockholders  or  of  the  board  of  directors,  where 
he  has  a  right  to  resort  to  the  courts  for  relief,  has  several  remedies 
which  are  available  in  ordinary  cases.  First  and  foremost  is  the  rem- 
edy by  injunction  to  prevent  the  threatened  acts  of  the  majority 
stockholders  or  of  the  board  of  directors  where  it  is  ultra  vires  or 
fraudulent.  In  a  proper  case  majority  stockholders  may  be  enjoined 
from  making  or  entering  into  a  particular  contract  or  pursuing  a  par- 
ticular course  of  conduct,"  but  only  in  an  extreme  case  will  corporate 
action  be  enjoined  because  not  assented  to  and  sanctioned  by  all  the 
stockholders,  since  the  resnlt  would  be  to  transfer  the  management 
from  the  majority  to  the  minority  stockholders.'''  In  some  cases  an 
injunction  may  be  obtained  against  the  majority  to  prevent  the  voting 
of  their  stock." 

Second,  if  the  transaction  has  been  consummated,  minority  stock- 
holders ordinarily  may  have  it  set  aside  where  the  complainant  or 
complainants  are  not  barred  by  laches  or  estoppel  and  the  rights  of 
innocent  third  persons  have  not  intervened.'*  However,  the  fact  that 
a  suit  to  set  aside  a  transfer  by  the  company  of  its  assets  ia  barred  by 
the  laches  of  dissenting  stockholders  does  not  necessarily  bar  other 
remedies.'' 

SS  See  flubd.  zzxu,  infra.  Bat  even  if  majorltj  atockhtddera 

n  Smith  V.  Stone,  21  W70.  62,  128  be  tield  to  have  no  power  to  sail  ali 

Pae.  612. '  the  property  of  &  prcnperou*  ginag 

n  See    I  j  3314-3336,   Bupra,   and  es-  eoncem,  it  has  been  held  in  lOasourl 

peeislly  13322.  that  the  sale,  will  not  necewarily  be 

Ultra   vires  aets  may  be   enjoined,  set  aside  at  the  anit  of  minority  ytoek- 

Sehwab  v.  E.  Q.  Potter  Co.,  120  N.  T.  holderB,  altbongh  it  may  be  let  atlde 

App.  Biv.  3a,  113  N.  T.  Supp.  439.  In  some  eases,  as  where  there  is  bad 

Tt  Smith  V.  Chwe  ft  Baker  Piano  faith.     Tanner  t.  Lindell  B.  Co.,  180 

Mfg.  Co.,  197  Fed.  466.  Mo.  1,  103  Am.  St.  Bep.  534,  7B  6.  W. 

■n  See  I  4028,  infra.  155. 

nUetealf  v.  American  School  Fur-  «  Harks  v.  Merrill  Paper  Co.,  203 

nitare  Co.,  122  Fed.  115.  Fed.  16,  IB. 
6835 
W  priT,  Corp. — 6* 
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Third,  an  action  lies,  in  a  proper  case,  against  oorporate  officers  or 
majority  stockholders,  for  an  accounting." 

Fourth,  in  some  cases,  the  remedy  by  mandamus  ia  available." 

Fifth,  the  dissenting  stockholder  or  stockholders,  in  case  of  a  trans- 
fer of  the  corporate  property  or  a  consolidation,  may,  in  a  proper  case, 
obtain  the  value  of  his  shares  of  stock,  either  by  the  statutory  method 
of  an  appraisal  as  provided  for  in  some  of  the  states,  or  where  there 
is  no  such  statute  or  the  statute  is  held  to  be  ex^usive,  by  a  suit  in 
equity." 

The  remedy  and  procedure  to  enforee  the  rights  of  minority  stock- 
holders, including  defenses  to  stockholders'  suits,  is  stated  in  detail 
in  a  subsequent  subdivision  of  this  chapter.^ 

§4026.  Freliitiinaiy  injunction.  Of  course,  in  a  proper  case,  a 
minority  stockholder  may  obtain  a  temporary  injunction."  However, 
the  courts  are  reluctant  to  grant  a  preliminary  injunction  in  behalf 
of  a  minority  stockholder,  especially  where  he  owns  but  a  small  part 
of  the  stock  and  the  question  relates  to  management  of  the  corpora- 
tion." 

§4027.  Statotory  provMou  for  oompenBBtinfir  dissentinff  stock- 
holders. In  several  states,  statutes  provide  that  where  a  corporation 
transfers  all  its  property,  any  dissenting  stockholder  may  obtain  an 
appraisal  of  the  value  of  his  stock  and  recover  such  value."  Under 
soch  a  statute,  if  the  sale  is  frandulent,  a  dissenting  stocUiolder  has 
s  choice  of  remedies,  i.  e.,  eitber  appraisal  or  an  avoidance  of  the  sate, 
and  an  election  of  the  former  remedy  precludes  a  subsequent  suit  to 
set  aside  the  sale  as  fraudulent.** 

The  New  York  statute  **  reladng  to  appraisal  applies,  it  has  been 

n  Stoekholders    may    Bve    Borporate  psnies.    See  also  Bostoa  ft  U.  B.  B.  t. 

cfflc«n  for  ftn  aeeauntiag.    Bee  g  &Q81,  Oraham,  179  Mass,  02,  60  N.  G.  40S, 

supra.  psTtieular  statute  relating  to  lease  of 

rr  See  II  3277-3313,  supra.  railroad. 

n  Bee  I  4027,  infra.  That   New   Jersey   statute   relatinff 

7S  Bee  11  4051-4093,  mibd.  zxxn.  to  lease  of  street  railroads,  and  paying 

M  Bee   Eldred   v.   AmericBii  Palace-  appraised   value   of  stock   to   dlaseitt- 

Car  Co.  of  New  Jersey,  190  Fed.  59.  ing  stockholders,  Is  valid,  see  Dickin- 

See,  generally,  |  3317,  supra.  eon  v.  Consolidated  Traction  Co.,  114 

«  Byan  v.  WilllamB,  100  Fed.  ITS,  Fed.  232. 
and  see  |  3322,  supra.  *>  Wall   v.   Anaconda  Copper  Uin. 

M  Wall    V.    Anaconda   Copper   Min.  Co.,  216  Fed.  242. 
Co.,  216  Fed.  242,  eonstruing  Montana         MStoek  Corp.  Law  (N.  T.),  1 17. 
statute  applicable  ooly  to  mining  com-         Statute  ^tplies  to  volnntary  sale  of 
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held,  only  to  solvent  corporations  who  sell  their  assets  as  going  con- 
cerns.** In  New  York,  the  application  for  an  appraisal  must  be  made 
within  60  days." 

In  Massachnsetts,  where  the  statute  givesto  stockholders  who  have 
TOted  against  the  sale  of  all  the  corporate  property  the  right  to  recover 
the  "value  of  the  stock"  held  by  them,  the  value  means  not  merely 
the  market  value,  where  it  is  traded  in  by  the  public,  but  its  intrinsic 
value  to  be  determined  }yy  an  ascertainment  of  all  the  asseta  And  lia^ 
bilities  of  the  corporation ;  and  until  a  minority  stockholder  has  been 
paid  the  value  of  his  shares,  determined  as  provided  for  by  the  statute, 
be  still  is  a  stockholder  and  has  a  right  to  pursue  in  equity  his  rights 
as  such  minority  stockholder  in  behalf  of  the  corporation  against  the 
majority  stockholders  to  compel  an  accounting  and  restitution  l^ 
them.*^  Moreover  the  right  to  demand  payment  and  the  right  to  seek 
relief  in  equity  in  aid  of  the  demand  are  not  inconsistent  but  concur- 
rent, and  under  such  circumstances  there  is  no  necessity  for  an 
election.** 

An  appraisal  is  also  sometimes  expressly  provided  for  by  the  agree- 
ment for  turning  over  the  corporate  property.  The  statutory  provi- 
sions for  •compensating  a  dissatisfied  stockholder,  in  case  of  a 
consolidation  of  corporations,  are  stated  in  another  chapter.** 

Independently  of  statute,  where  minority  stockholders  do  not  oaa- 
B«it  to  a  sale  of  all  the  corporate  property  by  a  pro^eroua  going 
concern,  it  is  held  that  the  minority  stockholders  are  not  bound  to 
accept  a  pro  rata  share  of  the  proceeds  of  the  sale  but  are  entitled 
to  the  market  value  of  their  stock  at  the  date  of  the  sale ;  and  that, 
in  a  proper  ease,  instead  of  receiving  a  pro  rata  share  or  the  value 

iadet>eii^nt   daputment   of  baalnsM  tiee  of  appHestioD  for  tke  appr^ul 

of  «toek  corporation.     In  re  TimmiR,  be  served  within  the  80  days. 

£00  N.  T,  177,  S3  N.  E.  522.  An  ftpplication  for  an  appraisal,  un> 

Statote  does  not  apply  to  sale  of  der  the  New  Tork  rtatnte,  is  in  time 

property  of  telephone  company  nnder  if  eerved  within  60  days  although  the 

f  104  of  the  Transportation   Corpora-  hearing  day  named  was  after  the  60 

tions  Law.    In  re  Bronson,  177  N.  T.  days.    EniiiB  v.  Federal  Brewing  Co., 

App.  Dlv.  374, 164  N.  T.  Supp.  179.  123  N.  T.  App.  Dlv.  801,  108  N.  Y. 

That  statute   la  not  retroepective,  Snpp.  230. 

Be«  Logan  v.  New  York  Sugar  Befin-  17  Ode    v.    Wella,    S24   Uaei.    S04, 

ing  Co.,  176  N.  T.  App.  Dlv.  660,  168  113  N.  E.  189. 

N.  T.  Bnpp.  814.  UCole  v.  Wella,  224  Uus.  S04,  814, 

aaWelngreen   V.   Miehelbaeher,   140  113  N.  E.  ISO. 

N.  T.  Snpp.  110.  M  Chapter   on   ConHoIldatton,  infra. 

«■  Bnnia    v.    Federal    Brewing    Co.,  See  alao  Colby  v.  Equitable  Tmat  Co., 

123  N.  T.  App.  Div.  891,  108  N.  T.  124  N.  T.  App,  Div.  262,  108  N.  T. 

Sopp.  230,. holding  it  snffieient  tliat  no-  Supp.  976. 
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of  the  stock,  tbey  may  fidlow  tfae  piopertj  ibIo  the  bands  of  the 
pntrhaKT,  and  tbsn  in  tbe  pn^ta  arisng  fra^  its  oae,  in  the  same 
ratio  Uiat  they  woald  hare  shared  if  the  ale  had  not  been  made.** 
Howerer,  in  Alabama,  it  is  hdd  that,  imitrad  t£  ntoBog  to  set  aside  a 
sale  of  all  the  property  br  atoA  in  another  corporatkHi,  a  disBenting 
stortiralder  cannot  be  compelled  to  accept  die  vahie  of  his  stock,  since 
"to  do  so  would  be  nothing  more  or  less  than  eompdling  the  ahare- 
bcrider  to  adl  hia  atoel^  iHiidi  a  eonrt  of  eqni^  baa  not  the  power 
to  do."" 

S^oaS.  TaiuaetioD.  asiiiist  aajari^  to  pramt  votiiv  of  XMt 
itoek.  A  majority  stoekholder  may  sometimes  be  enjoined  from 
voting  his  stock,  espeeially  where  the  majoritr  stoddtolder  is  another 
corpwation.*  Thns,  wfaere  a  competinp  enpontion  owns  the  majorify 
of  the  stock  of  another  corporation,  and  has  deeted  a  majority  of  the 
diieeUHS  from  its  own  directors  and  dma^  them  mismanaged  the 
eonpany  in  its  own  interests,  minority  stockholders  of  the  controlled 
ewnpany  may.  it  has  been  held,  enjoin  Ow  contiolling  company  from 
TOtii^  its  stock  in  the  election  of  directon."  So  if  a  pnrehase-of  the 
majority  of  the  stock  of  another  campany  for  the  pmpose  of  con- 
trolling it  and  stiffing  eompetiti<m  is  ultra  TirM.  equity  wiD,  on  the 
application  of  minority  stocUioldcrs  of  the  controlled  company,  enjoin 
the  controlling  company  from  voting  such  stock.**  As  said  by  the  cir- 
mit  jndge  in  a  late  Michigan  decision  which  was  affirmed  by  the 
Supreme  Conrt,  in  a  case  where  one  corporation  had  obtained  control 
of  the  majority  of  the  stock  of  another  and  elected  as  directors  of  the 
latter  persons  who  were  directws  of  the  former,  who  were  mana^g 
Uie  controlled  corporation  for  the  benefit  of  the  etntrolling  cor- 
poration, "when  the  ctHitrol  has  been  acquired,  soldy  in  order  to 
benefit  the  dominant  corporation,  and  snch  intent  and  purpose  hit& 
been  made  manifest,  then  the  law  will  not  permit  the  dominant  cor- 
poration to  propose,  and  accept,  make  and  carry  out,  contracts  be- 
tween snch  corporations,  and  will  prevent  by  injunction  the  further 
eleetion  of  the  directors  of  the  dominant  corporation  to  predde  over 
the  destinies  of  the  servient  corporation ;"  but  in  that  ease,  while  the 

•STaniin  v.  Liudell  B.  Co,  180  Mo.  Uempku  »  C.  B.  Co.  t.  Woods,  98  All. 

1,  103  Am.  St.  Bep.  534,  79  8.  W.  135.  630,  7  L.  R.  A.  tOo,  16  Am.  St.  Bep.  31, 

n  HoiTu   T.   Wjtoa  I^nd   Co^  US  7  So.  103;  MirUiik  t.  X«w  York,  L.  E. 

Ala.  263,  28  So.  513.  A  W.  B.  Co.,  64  How.  Pr.  (N.  Y.)  20, 

MSee   I  167S,  mpra.  ••  Dunbar    t.    Aneriean    Telephone 

•■G«ttTge  T.    Cratial    B^lroad    *  A  T«legrmph  Co.,  334  HL  9, 116  An.  8t 

Banking  Co.,  101  Ala.  607,  14  S«.  752;  Bep.  133,  8  Ann.  Ou.  57,  71I.N.  E.  423. 
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court  enjoined  the  dominant  corporation  from  voting  for  persons 
OS  directors  who  were  its  own  directors,  it  refused  to  enjoin  the 
rigrht  to  vote  generally,  including  the  right  to  vote  for  its  own  stock' 
holders  as  directors  until  the  Bitoation  arose.** 

However,  while  majority  owners  of  stock  may,  in  a  proper  case, 
be  enjoined  from  voting  their  stock,  it  has  been  well  said  that  ' '  to 
deprive  stockholders  holding  a  majority  of  the  stock  from  voting 
it,  and  to  turn  over  the  control  of  a  corporation  to  the  minority  stock- 
holders, is  relief  to  be  given  only  under  imperative  neceasity. ' '  ** 

ZZX.  PEAUN08  BETW^CN  CX>BPORATION  AND  ITS  STOOKHOUJSlie  AND 
DEAJJNOS  OP  ST0CEB0U>EB8  WTTB  OOBFOBATS  PBOPEBTX 

§  4029.  Introductory.  In  a  preceding  volume,"  the  validity  and 
eifect  of  personal  dealings  of  a  corporate  officer  with  the  corporation 
or  with  corporate  property  has  been  stated  at  considerable  length. 
Much  of  the  law  stated  therein  has  no  application  to  dealings  between 
a  stockholder  not  a  corporate  officer,  and  the  corporation,  while  on 
the  other  hand  certain  conditions  often  arise  where  a  stockholder  or 
stockholders  dealing  with  the  company,  although  not  corporate  officers, 
are  trustees  the  same  as  corporate  officers,  so  that  the  contract  is 
governed  by  the  same  rules  as  if  it  had  been  made  by  the  corporation 
with  a  corporate  officer.  For  instance,  a  majority  stockholder  or  a 
combination  of  stockholders  to  form  a  majority,  where  they  actually 
control  the  corporation  solely  for  their  own  benefit,  occupy  the  posi- 
tion of  trustees,^  and  if  they  contract  with  the  corporation  no  reason 
is  apparent  why  the  same  rules  should  not  govern  as  in  a  case  of 
dealings  between  a  corporation  and  one  of  its  officers.  In  such  a 
case  the  acting  officer  or  officers  of  the  corporation  are  in  reality 
dummies  and  they  are  so  considered  by  the  courts  and  the  contract 
deemed  one  by  and  between  the  majority  stockholders  or  stockholders 
as  representing  the  corporation  on  the  one  side  and  as  representing 
themselves,  individually  or  colleotivcly,  and  as  individuals  or  a  firm 
or  a  corporation,  on  the  other  side.  Especially  are  the  rules  relating 
to  dealings  with  officers  applicable  where  there  are  no  corporate  of- 
ficers and  the  majority  stockholders  are  themselves  managing  the 
corporation. 

9S  Turner  v.  Oalnmet  A  Hecia  Uin.  ^Bee   Ij  2330-2403,  nipra. 

Co.,  187  Mich.  238,  153  N.  W.  718.  MSee  13973,  ■npra. 

M  DkvidMn  V.  Ameriean  Blower  Co., 
243  Fed.  167. 
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§4080.  Validitj  at  oontzmots  betw««n  oorpMBtton  and  itock- 
hcdder — Qeneral  rule.  The  {general  and  well-settled  rule  is  that 
cOBtrscta  and  dealings  between  a  corporation  and  its  Btockholders  are 
valid,  ( 1 )  if  the  stockholders  do  not  also  act  as  the  agents  of  the  corpor- 
ation in  the  matter,  and  (2)  if  no  fraud  is  committed  against  other 
stockholders  or  creditois.  As  shown  in  a  former  chapter,**  there  is 
nothing  in  the  relation  between  a  corporation  and  its  stockholders 
which  per  se  prevents  dealings  between  them.  A  stockholder  may  deal 
with  the  corporation  throng  its  dnly-authorized  oflBcers.and  agents, 
making  loans  or  advances  to  it,  and  taking  a  mortgage  or  pledge  to 
secure  the  same,  selling  it  property,  purchasing  property  from  it, 
or  making  any  other  contract  with  it  which  a  stranger  might  make, 
and  the  transaction  is  just  as  valid  as  if  it  were  between  the  cor- 
poration and  a  stranger,*  and  this  is  bo  even  where  the  stockholder 

Mit^mippL  UcNamee  v.  Belt,  52 
MIbb.  426. 

Hlasonrl.  Kingman  A  Co.  v.  Cot- 
nell-TebbettB  Uaehine  ft  Buggy  Co., 
150  Mo.  382,  51  8.  W.  727. 

Vabnaka.  ForrMt  v.  HebraskA 
Hardware  Co.,  91  Neb,  735,  137  N.  W. 
830. 

H«w  J«rH7.  Kane  t.  Lodor,  66  N. 
J.  £q.  208,  38  AtL  966;  Stratton  t. 
Allen,  16  N.  J.  Eq.  220. 

Nmr  Tork.  Skinner  t.  Smith,  134 
N.  T.  240,  31  N.  E.  911,  aff'g  56  Sun 
437,  10  N.  T.  Snpp.  81;  BettenhouseT. 
Wineh,  133  N.  T.  678,  31  N.  E.  623, 


'.  Blair, 
100  Fed.  817;  Bjan  t.  WilliamB,  100 
Fed.  172;  Sogers  v.  NaahviUe,  C.  ts 
St.  L.  By.  Co.,  91  Fed.  299. 

Alabama.  Pope  v.  Brandon,  S  Stew. 
401,  20  Am.  Dec.  49. 

OaUfornla.  Fox  v.  MackoT',  126  Cal. 
87,  57  PBC.  670;  Wille  v.  Porter,  <  C»L 
Vnrep.  Cat.  492,  61  Pao.  1109. 

O«0iKla.  Carter  v.  Neol,  24  Oa. 
346,  71  Atn.  Dec.  136. 

Idaho.  Frantz  v.  Idaho  ArteBian 
'Wen  i  Drilling  Co.,  S  Idaho  71,  46 
Pac  1026. 

nilllolB.     Beiehwald  v.   Oommerclal      aff'g  57  Hun  587,  11  N.  Y.  Snpp.  122; 


Hotel   Co.,    106   m.   430;   Merrick   ■ 
Pern  Coal  Co.,  61  lU.  472, 


Qamble  v.  Qaeens  County  Water  Co., 
123  N.  T.  01,  9  L.  E.  A.  527,  25  N.  E. 


Louisa  County  Nat.  Bank  v.      201;  Gillet  v.  Hoody,  5  Barb.  186. 
Traer,  16  N.  W.  120.  NOith  OaniUna.  Langetoa  t.  Oreen- 

Eentacky.    Ecker  v.  Kentucky  Be-      ville  Land  &  Improvement  Co.,  120  N, 


fining  Co.,  144  Ky.  264,  138  8.  W.  264; 
Lexington  Life,  Fire  b  Marine  Ins. 
Co.  V.  Page,  17  B.  Mon.  412,  66  Am. 
Dee.  166. 

ICaauclrantta  Sargent  t.  Webster, 
13  Mete.  497,  46  Am.  Dec.  743;  Pierce 
V.  Partridge,  3  Mete.  44. 

Ml  I'll  I  gM  International  "Wreeking 
&  TrauBportation  Go.  t.  HcMorran, 
73  Mich.  467,  41  N.  W.  510. 

Ulnneiota,  Bjorngaard  v.  Qoodfaue 
County  Bank,  49  Minn.  483, 52  N.W.  48, 


C.  132,  26  8.  E.  644;  MiUer  t.  Moore, 
66  N.  C.  431. 

FflUB^lnida.  BnneD  v.  Bock  Bun 
Fnel-Oaa  Co.,  184  Pa.  St.  102,  39  Atl, 
21;  Gordon  t.  Preston,  1  WattB  385, 
26  Am.  Dee,  75, 

WMt  Virginia.  Bichardeon  v.  Gra- 
ham, 45  W.  Va.  134,  30  S.  E.  92. 

Wlaeotuln.  WanBau  Bcnra  Co.  v. 
Plumer,  35  Wis.  274. 

Eni^aiid,  North- West  Tranap.  Co,  t. 
Beatty,  12  App.  Cas.  689. 
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owns  a  majority  of  the  stock  *  provided  he  is  not  also  acting  as  an  ofE- 
cer  or  ag<Gnt  of  the  corporation  in  the  tr&nsaction,'  and  provided  he 
does  not  take  advantage  of  hia  position  and  influence  to  perpetrate  a 
frand  upon  other  stockholdera,*  or  upon  creditors  of  the  corporation. 
Such  contracts,  however,  are  subject  to  statutory  provisions  that 
directors  shall  not  divide,  withdraw,  or  pay  to  the  stockholders  any 
part  of  the  capital  stock.' 

A  stockholder,  nnlike  an  officer,  is  not  precluded,  by  the  fact  that 
he  is  personally  interested,  from  voting  for  a  contract  or  other  measare 
at  a  corporate  meeting.' 

Stockholders  who  do  not  control  its  directors  owe  no  dn^  to  dis- 
close the  fact  that  they  are  interested  in  another  corporation,  with 
which  the  directors  are  about  to  contract,  and  the  validity  of  the 
contract  is  not  affected  by  concealment  of  the  fact.^ 

A  corporation  may  enter  into  an  agreement  with  its  stockholders 
to  do  or  to  refrain  from  doing  something  when  such  action  or 
abstention  is  not  contrary  to  statute  or  public  policy.* 

To  entitle  a  stockholder  to  sue  to  recover  mon^  paid  by  the  cor- 
poration to  another  stockholder  under  a  contract,  the  corporation 
must  return  the  consideration  received  hy  it ;  and  it  has  been  held, 
therefore,  that  where  a  corporation  has  paid  money  to  a  stockholder 
in  consideration  of  his  guaranty  of  its  notes,  another  stockholder 
cannot  sue  to  compel  repayment  of  the  money  without  a  release  of  the 
guaranty.* 

The  principles  governing  contracts  and  other  dealings  between  a 
corporation  and  its  directors  or  other  officers  are  oonsidered  in  an- 
other volume,^  as  are  the  principles  governing  dealings  between  a 
corporation  and  its  promoters.^* 

S  A  corporation  may  contract  with  *  See  |  4035,  infra, 

its  bondholders  who  own  all  tho  stock.  >  Stewart  v.   Stewart  Hotel  Oo.,  S3 

Uomphis  ft  L.  S.  Co.  v.  Dow,  19  Fed.  CaL  App.  167,  164  Pac.  680. 

388.  ■  Bee  1 1662,  supra. 

■  See    1(2338-2344,    supra,    and   see  TBoz   v.   Mackaj,   125   Cal.   .17,   57 

I  4034,  infra.  Pac.  670. 

If    atockholders    undertake    to   dis-  ■Luu  t.  American  Wheel  A  Vehicle 

charge  the  functions  of  directors  and  Co.,  165  Cal.  667,  Ann.  Cas.  1915  A  816, 

condnet  the  afFairs  of  the  corporation,  133  Pae.  303. 

they  become  subject  to  the  same  trust  » Wills  v.  Porter,  6  Cal.  Unrep.  Cai. 

relation     which     precludes     directors  492,  61   Pac.  1109. 

from     contracting    with    themselves.  10  See   112330-2403,  supra. 

Crichton  V.  Webb  Press  Co.,  113  La.  11  See  If  132-166,  snpra. 
167,  67  L.  E.  A.  76,  104  Am.  St.  Rop. 
500,  36  So.  926. 


d  by  Google 


14031] 


Pbivatb  Cobpobations 


[Ch.56 


§4031.  — Loam  to  ocoporation.  A  stockholder  may  lend  money 
to,  or  make  advances  for,  the  corporation,  and  take  a  mortgage  or 
pledge  to  secure  the  same,  and,  in  the  absence  of  fraud,  he  has  the 
same  rights  under  his  contract  as  a  stranger  wonld  have,  both  as 
against  the  corporation,  the  other  stockholders,  and  creditors  of  the 
corporation.*'  If  a  stockholder  loans  money  to  his  corporation,  the 
corporation  is  his  debtor  to  the  same  extent  as  if  he  had  loaned  money 
to  a  third  person."  Hoirever,  loans  to  stoeUiolders  are  sometimes 
pndiibited  by  statute." 

§  403S.  —  Pnrchaw,  sale  at  leaae.  A  stockholder  may  sell  or  lease 
property  to  the  corporation  without  being  accountable  to  it  for 
profits  made  by  him  in  the  transaction,"  or  may  purchase  property 
or  take  a  lease  from  it,"  if  there  is  no  fraud  or  unfair  dealing. *'  In 
some  cases,  however,  on  the  theory  that  the  majority  stockholder  or 

UUaltMSUtM.  In  le  Hortb  Caro- 
lina Car  Co.,  127  Fed.  17S;  Hanehett  v. 
BlsiT,  100  Fed.  S17;  B^an  v.  WiUiams, 
100  Fed.  172. 

nUnola.  Uerriek  v.  Peru  Coal  Co., 
61  la  472. 

Hnr  Jstwy.  Kane  v.  Lador,  90  N. 
3.  Eq.  268,  3S  Atl.  966. 

Now  Tork.  Skinner  v.  Smith,  134 
N.  T.  240,  31  N.  E.  911;  Dnneomb  v. 
New  Tork,  H.  A  N.  E.  Co.,  84  N.  T. 
190. 

Pemuylvanlik  Gordon  v.  Preston, 
1  Watts  385,  26  Am.  Dec  TS. 

Utah.  Boaby  v.  Centnry  Gold  Min. 
Co.,  27  Utah  231,  76  Pac.  725. 

A  atockholder  may  furnish  money 
to  carry  on  ths  1  estimate  buaineiB 
of  the  corporation,  bo  aa  tir  create  a 
valid  debt.  St.  Louis  Iron  ft  Maehlna 
Work3  V.  Kimball,  53  HI.  App.  636. 

ISDemple  v.  Carroll,  21  Wyo.  447, 
135  Pac.  117,  133  Pae,  137. 

liSee  1949,  supra. 

ItNvw  Tork.  Gamble  v.  Queena 
County  Water  Co.,  123  N.  T.  91,  9  L. 
R.  A.  527,  25  N.  E.  201. 

Oragoa.  Martin  t.  Eagle  Develop- 
ment Co.,  41  Ore.  448,  6»  Pac.  216. 

PonnsylTaala.  Wolf  v.  Pennsylva- 
nia  S.  Co.,  195  Pa.  St  91,  45  Atl. 
936;    Bnaaell  v.  Boek  Bon  Fuel-Gas 


43;  Simons  v.  Yulean  Oil  ft  Uining 
Co.,  61  Pa.  St.  202,  100  Am.  Dee. 
628. 

Tirgljila,  Central  Land  Co.  T. 
Obencbain,  92  Va.  130,  22  8.  E.  876. 

WadtlnstoiL.  Baker  v.  Seattle-Ta- 
eoma  Power  Co.,  61  Wash.  578,  Ann. 
Caa,  1012  C  85B,  112  Pac.  649. 

West  Vli^lnla.  Biehardson  v.  Ora- 
ham,  45  W.  Va.  134,  30  8.  E.  92. 

Wlaoonatn.  ICilwaukee  Cold  Stor- 
age Co.  T.  Deiter,  99  Wis.  814,  40  L. 
B.  A.  837,  74  N.  W.  B76. 

England.  Ladywell  Uin.  Co.  v. 
Brookes,  34  Ch.  Div.  308. 

MHyan  t.  Williams,  100  Fed.  172; 
Bobinson  v.  Muir,  151  CaL  118,  90 
Pac.  521;  Forrest  v.  Nebraska  Hard- 
ware Co.,  91  Neb.  735,  137  N.  W.  839; 
Davis  V.  Nueces  Talley  Irrigation  Co., 
103  Tex.  243,  126  S.  W.  4. 

Compare  Chicago  Hansom  Cab  Co. 
V.  Terkes,  141  HI.  320,  33  Am.  St.  Bep. 
315,  30  N.  B.  667. 

A  corporation  may  sell  and  convey 
all  its  corporate  property  to  a  stoek- 
holdpr.  Werlo  v.  Northwestern  Flint 
ft  Sandpaper  Co.,  125  Wis.  634,  104  N. 
W.  743. 

IT  See  14035,  infra. 
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stockholders  represent  both  sides  of  the  ctmtract,  it  is  held  that, 
because  the  same  person  cannot  be  both  buyer  and  sellw  in  the 
same  transaction,  the  majority  stockholder  or  stockholders  cannot 
authorize  by  his  or  their  vote  a  ^ale  to  himself  or  Uiemselves,  even 
tbongh,  it  seems,  the  price  is  a  fair  one  and  there  is  no  actual  fraud ;  ** 
and  the  same  rule  has  been  applied  to  a  lease."  Thus,  where  one 
company  obtained  a  majority  of  the  stock  of  another  company  for 
the  purpose  of  control,  and  then  obtains  a  lease  of  the  property  of  the 
ccmtrolled  company,  it  was  held  in  Colorado  that  since  the  leasee  com- 
pany was  in  law  «nd  in  fact  both  parties  to  the  lease,  it  was  void 
without  regard  to  whether  the  lessee  was  guilty  of  any  actual  fraud 
in  obtaining  the  lease."*  A  fortiori,  such  a  lease  may  be  set  aside 
where  actually  a  fraud  upon  minority  stockholders,"^  In  -Maryland, 
however,  it  is  held  that  a  minority  stockholder  cannot  enjoin  the 
leasing  of  the  property  of  another  corporation  by  'his  corporation, 
althou^  the  majority  stockholders  of  the  two  companies  are  identical, 
merely  because  the  lease  will  be  most  advantageous  to  the  lessor 
company,  where  there  is  no  proof  of  fraud  or  illegality." 

If  -a  stockholder,  or  a  combinatim  of  stockholders,  purchases  at  a 
public  sale,  all  the  property  of  the  corporation,  where  the  sale  is 
authorized  by  the  stockholders  as  a  whole,  a  stockholder  cannot  object 
to  the  purchase  where  not  shown  to  be  oppressive  or  in  bad  faith, 
where  the  property  appears  to  have  sold  for  all  it  was  worth.**  How- 
ever, conditions  may  be  such,  where  a  majority  combine  to  control 
a  corporation  and  purchase  the  property  for  themselves,  that  minority 
stockholders  nAy  participate  in  the  benefits  of  the  purchase."* 

A  corporation  may  sell  personal  property  to  a  stockholder  to  be 
paid  for  in  part  out  of  future  dividends  on  his  stock;  and  the  stock- 
holder cannot  be  held  liable  on  an  implied  contract  where  the  cor- 
poration became  insolvent  and  never  paid  any  dividends.** 

iSChieago     HuuMm     Cab     Co.     v>  1  Meeker  v.  Winthrop  Iron  Co.,  17 

Yerkes,  141  HI.  320,  33  Am.  St.  Bep.  Fed.  48. 

315,  30  N.  E.  ee7;  Boberteoa  v.  H.  atahaw  v.  Davis,  78  Md.  308,  23  L. 

E.  Bneklen  &  Co.,  107  DI.  App.  369;  B.  A.  294,  28  Atl.  619. 

GoodiD  V.  Cineiiinati  &  W.  Canal  Co.,  S*  Hayden    v.    Offieinl    Hotel    Bed- 

18    Ohio   St.    169,    98   Am.   Dec.   9S,  Book  k  Directory  Co.,  42  Fed.  875. 

where,   however,    the    sale    waa    far  MErvin  v.  Oregon  B7.  &  Nav.  Co., 

1>eIow  the  actual  value  of  the  prop-  27  Fed.  625. 

ertyj  BeiHy  v.  Oglebay,  25  W.  Va.  36.  ••  Hathaway  v.  VaoBhan,  162  Mich. 

IBOIeugary    Consol.    Min.    Co.    v.  269,  127  N.  W,  337. 
Boehmer,  26  Colo.  1,  62  Pae.  839. 

M  Qlengary  CodmI.  Min.  Co.  v.  Boeh- 
mei,  28  Colo.  1,  62  Pac.  839. 
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§  4033.  —  Onaraaty  of  corporate  debts.  A  stockholder  may  ^ar- 
antes  the  notes  of  the  corporation,  and  take  a  mortgage  or  pledge 
to  secure  or  indemnify  him,**  or  the  corporation  may  pay  a  debt  due 
him  before  mBturity  in  consideration  of  hia  guaranty." 

§4034.  — Wbere  rtookholdo-  rq>roseiita  both  p&rtiea  to  oonbMt. 

There  are  some  deciBions  holdini^  that  where  the  majority  stock- 
holders, in  fact,  represent  both  parties  to-  -a  contract,  i.  c,  both  the 
corporation  aud  themaelves,  the  contract  is  "void."**  This  rule, 
however,  is  opposed  to  the  weight  of  aothority  as  governing  contracts 
between  corporate  ' '  officers ' '  personally  and  their  corporation,  where 
they  act  for  the  corporation  in  entering  into  the  contract,"  and  the 
majority  rule  governing  contracts  of  officers  doubtlessly  ia  applicable 
to  contracts  by  stockholders  so  that  the  contracts  are  at  moet  voidable 
rather  than  void." 

A  majority  stockholder  may,  in  effect,  contract  with  himself,  by 
voting  to  ratify  a  c<mtTact  made  between  the  corporation,  as  repre- 
sented by  its  directors,  and  himself,  where  there  is  no  fraud  or  bad 
faith.  For  instance,  in  England,  where  a.  director  contracted  with 
his  colleagues  to  sell  to  the  company  a  certain  vessel,  and  the  con- 
tract, while  a  fair  one,  was  deemed  voidable  because  of  the  relation- 
ship of  the  parties,  it  was  held  that  the  contract  might  be  ratified 
by  the  vote  of  the  vendor  director  as  the  majority  stockholder  at  a 
stockholders'  meeting.'* 

§  4035.  —  Frauds  upon  other  stookholden.  While  a  stockholder 
may  deal  with  the  corporation,  the  dealing  most  be  fair  and  free  from 

MEingman    t    Co.    v.    Cornell-Teb-  254;  aoodin  v.  Cinetnnati  Jb  W.  Canal 

betts  Machine  ft  Bugg^  Co.,  ISO  Uo.  Co.,  18  Ohio  St.  IBS,  98  Am.  Dee.  S5; 

282,  51  B.  W.  727.  Wilson     v.     PropristoTB     of     Central 

*T  WillB    V.    Porter,    6    Cal.    Vnrep.  Bridge,  9   B.  I.   590 ;   Beilly   v.  Ogle- 

Caa.  492,  61  Pac.  1109.  bay,  25  W.  Va.  38. 

ttSee    Bonks    v.    Judah,    8    Conn.  A  contract  between  a  eirrporatioii 
145.  and  one  of  its  stockholderi,  entered 
In  Coiorado  a  leaae  bj  the  majority  into  through  directors  to  whom  aach 
to  itself  was  jiaid  to  be  void  (Glen-  etockbolder  has  assigned  part  of  his 
gary  Conaol.  Uin.  Co.  t.  Boebmer,  28  ^ock  in  nominal  amounts  in  order  to 
Colo.  1,  62  Pac  839),  but  what  was  make  them   eligible   as  directors,  is, 
undonbtedly  meant  was  that  it  was  in   effect,   a  contract  by  the  stock- 
voidable  without  regard  to  fraud.  holder  with  himself,  and,  if  designed 
MSee  J2333,  s:npra.  to    produce    a   profit   for   the    stock- 
to  See  Chicago  Hansom  Cab   Co.  v.  holder,  is  a  fraud  on  the  corporation. 
Yerkes,  141  HI.  320,  33  Am.  St.  Kep.  Jones  v.  Green,  129  Hlch.  203,  95  Am. 
315,  30   N.  E.   867;   Boesing  v.   Btate  St.  Sep.  433,  88  N.  W.  1047. 
Bank  of  Bode,  —  Iowa  — ,  166  N.  W.  >1  North- West  Transp.  Co.  v.  Beat- 
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actual  fraad.  If  the  owners  of  a  majority  of  the  stock  of  a  corpora- 
tion  take  advantage  of  their  position  and  of  their  influence  over  the 
direct<»«  or  other  officers,  to  obtain  an  inequitable  contract  with  of 
conveyance  or  lease  from  the  corporation,  they  perpetrate  a  fraud 
upon  the  minority,  and  the  contract,  lease  or  conveyance  will  be  set 
aside  in  equity  at  the  suit  of  dissenting  Btockholders.**  For  instance, 
the  majority,  where  unable  to  obtaia  a  renewal  of  a  lease,  cannot, 
after  parefaasing  stock  control  of  the  lessor  corporation,  obtain  a  lease 
at  a  fixed  royalty  unfair  to  the  minority  Btoekholders."  Moreover, 
a  person  who,  although  not  an  officer  or  agent  of  a  corporation,  by  his 
position  as  a  large  stockholder,  exercised  a  controlling  influence  on  the 
company,  must  show  that  transactions  between  the  company  and  him- 
self, by  which  he  has  profited,  were  fair."  However,  there  is  no 
presumption  of  fraud  in  a  contract  between  a  corporation  and  a 
majority  stockholder,  merely  because  of  the  relationship  of  the 
parties.** 

"While  a  majority  may  lawfully  contract  with  their  corporation,  yet 
such  a  contract  "will  be  scrutinized  with  much  greater  care  than  if 
made  with  a  third  party,"**  and  "unless  it  appears  that  it  waa 
made  honestly  and  for  an  adequate  consideration  a  court  of  equity 


ty,  L.  B.  12  App.  Caa,  SSQ,  and  pee 
1 4030,  mpra. 

» united  SUtM.  Bogers  t.  Nash- 
ville, C.  A  St.  L.  By.  Co.,  91  Fed. 
e»»;  £*rle  t.  Seattle,  L.  S.  ft  E.  R7. 
Co.,  56  Fed.  909;  Davis  v.  Memphis 
City  By.  Co.,  SS  Fed,  883;  Heeket  t. 
Winthrop  Iron  Co.,  17  Fed.  48;  Sell- 
era  V.  Phoeoix  Iron  Co.,  13  Fed.  20. 

jllabama.  Oeorg«  v.  Central  Ball- 
road  A  Banking  Co.,  101  Ala.  607,  14 
80.  752. 

IIU1U1I&  Chicago  Hansom  Cab  Co. 
y.  Terkes,  141  111.  320,  33  Am.  St.  Bep. 
315,  30  N.  E.  667. 

Nov  Hunpabm.  Pearson  v.  Con- 
cord B.  Corporation,  62  N.  H.  637, 
13  Am.  Bt.  Bep.  590. 

Vvw  J«nM]r.  Code  V.  Anderson  Food 
Co.,  69  N.  J.  Eq.  660,  61  Atl.  449. 

ir«w  Tork.  Currier  v.  New  York, 
W.  B.  ft  B.  B.  Co.,  35  Bnn  355. 

PtnnaylTBiilk.  Bussell  v.  Boek  Bnn 
Fnel-Qaa  Co.,  184  Pa.  St.  103,  39  AU. 
H. 


W  Meeker  t.  Winthrop  Iron  Co.,  IT 
Fed.  48. 

MBnsaell  v.  Bock  Bud  Fnel-Oaa 
Co.,  184  Pa.  St.  102,  39  Atl.  21. 

The  burden  of  proving  that  the 
amount  received  for  the  property  was 
its  fnll  valne  is  aa  the  majority  stock- 
holders where  they  tranifer  all  the 
corporate  property  to  a  new  company 
In  which  they  become  stoekboldera 
and  the  owners  of  a  controlling  Inter- 
est, where  the  transfer  is  attacked 
by  minority  stockholders  who  are 
frozen  out  and  the  majority  set  np 
the  defense  tbat  the  consi deration 
was  adequate.  Stefabins  v.  Michigan 
Wheelbarrow  ft  Truck  Co.,  212  Fed. 
19,  rev'g  on  other  grounds  191  Fed. 
S3S. 

UBothchild  V.  Memphis  ft  C.  B. 
Co.,  113  Fed.  476,  applying  rale  to 
purchase  by  majority  stockholder  of 
all  the  corporate  property. 

M  Mnmf ord  v.  Ecuador  Develop- 
ment Co.,  Ill  Fed.  63S.  .      -. 
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vill  interpoee  to  prevent  aaeh  contract  from  beiog  used  oppressively 
and  in  violation  of  the  rights  of  the  minority.  It  matters  not  in 
what  form  these  rights  are  invaded ;  it  is  the  business  of  equity  to 
penetrate  through  subterfuges  and  discover  the  actual  transaction 
stripped  of  its  di^uises."'^  In  other  words,  transactions  between 
a  majority  stockholder  and  the  corporation,  while  not  void,  "will  be 
viewed  by  the  courta  with  jealousy  and  set  aside  on  slight  grounds."** 
In  another  case,  it  was  said  that  a  stockholder,  coutraetiog  with  his 
corporation,  "ia  properly  held  to  a  larger  measure  of  candor  and 
good  faith  than  if  he  were  not  a  stockholder."  " 

A  sale  of  the  corporate  property  to  majority  stockholders  tor  a 
wholly  inadequate  consideration  is  voidable  at  the  suit  of  minority 
stoekholdeTB,*"  whether  the  sale  be  directly  to  thcmaelves  or  to  a 
corporation  oi^anized  by  them  or  to  another  corporation  in  which 
they  are  stockholders.**  So  it  is  a  fraud  for  a  majority  stockholder 
to  sell  all  the  property  of  the  corporation  to  himself,  although  for 
its  fair  value,  where  he  knows  that  the  corporation  can  obtain  a 
much  larger  sum  for  the  property.**  Such  a  sale,  althou^  fraudu- 
lent, is  voidable  and  not  void.**  So  it  is  a  fraud  for  majority  stock- 
holders to  authorize  the  purchase  of  their  stock,  or  the  stock  of  certain 
stockholders,  by  a  transfer  of  ueariy  all  of  the  corporate  assets,  since 
thereby  favoring  a  part  of  the  stockholders.**  The  fraud  on  the 
part  of  majority  stockholders  may  also  take  the  form  of  voting  them- 
selves, as  ofiScers  or  otherwise,  exorbitant  or  unreasonable  salaries.** 

corporate  property  to  tbemselvei  at  An 
unfair  appraia&l.  Hayden  v.  Official 
Hotel  Red-Book  &  Directoiy  Co.,  4£ 
Fed.  875;  Ervin  v,  Oregon  By.  £  Nav. 
Co.,  20  Fed,   577. 

41  Hinds  V.  Fishkill  ft  U.  Equitable 
Gaa  Co.,  SB  N.  T.  App,  Div.  14,  88  N. 
Y.  Supp.  954. 

**  Wheeler  t.  Abilene  Nat.  Bank 
Bldff.  Co.,  159  Fed.  SBl,  16  L.  B.  A. 
(N.  8.)  892,  14  Ann.  Caa.  917. 

41  Wheeler  v.  Abilene  Nat.  Bank 
Bldg.  Co.,  159  Fed.  391,  Ifl  L.  B.  A. 
(N.  8.}  S92,  14  Ann.  Cas.  917. 

*<LDwe  T.  Pioneer  Threehing  Co., 
70  Fed.  646. 

*•  Beha  v.  Martin,  161  Ky.  838,  171 
B.  W.  393;  Hampton  v.  Buchanan,  SI 
Wash.  155,  98  Pac.  374. 

If  the  majority  stockholders,  as  di- 
rector*, vote  themaelvea  salaries,  tlie 


tTUumford  T,  Eensdor  Develop- 
ment Co.,  Ill  Fed.  639. 

MBothchild  v.  Memphis  ft  C.  B. 
Co.,  113  Fed.  476,  481. 

» Twin-Lick  Oil  Co.  of  West  Vir- 
ginia V.  Marbury,  91  U.  S.  587,  680, 
23  L.  Ed.  328;  Atwater  y.  American 
F.scb.  Nat.  Bank  of  Chicago,  162  Dl. 
605,  615,  38  N.  E.  1017,  rev'g  40  HI. 
App.  501. 

H  Jones  v.  Missouri-Edison  Elec. 
Co.,  144  Fed.  765;  Mumford  v.  Ecua- 
dor Development  Co.,  Ill  Fed.  639; 
Andrews  v.  Sumter  Conmercial  ft 
Beal  Estate  Co.,  87  S.  C.  301,  69  B.  E. 
604,  holding  that  minority  may  en- 
join such  a  transfer.  See  also  Wilson 
V.  Proprietors  of  Central  Bridge,  9  B. 
I.  590,  600. 

The  majority  stopk holders,  on  dis- 
solving a  corporation,  cannot  sell  the 
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So  the  majority  have  no  rigbt,  against  the  minority,  to  pay  gratoities 
to  one  of  their  number." 

On  the  other  hand,  it  is  not  fraudnlent  for  a  majority  of  the  stock- 
holders to  purchase  property  needed  by  the  corporation,  at  a  time 
-when  it  had  no  money  to  make  the  purchaae,  and  thereafter,  on  fully 
disclosing  all  the  facts,  to  sell  it  to  the  corporation  at  a  large  profit 
although  at  its  fair  value.*'  So  it  is  not  a  fraud  for  a  stockholder  to 
vote  in  favor  of  a  contract  between  the  corporation  and  himself  or  a 
firm  or  company  in  which  he  is  financially  interested;  and  this  is  true 
although  the  stockholder  or  stockholders  contracting  with  the  cor- 
poration, and  voting  as  stockholders  in  favor  of  such  contract,  owU'  a 
majority  of  the  stock,  unless  such  action  is  "so  detrimentid.  to  the 
interests  of  the  corporation  itself,  as  to  lead  to  the  necessary  in- 
ference that  the  interests  of  the  majority  of  the  stockholders  lie 
wholly  outside  of  and  in  opposition  to  the  interests  of  the  corporation 
and  of  the  minority  of  the  shareholders,  and  that  their  action  is  a 
wanton  or  fraudulent  destruction  of  the  rights  of  such  minority."**  . 
If  a  stockholder  sells  property  owned  by  him  to  the  company,  there  is 
no  fraud,  in  any  event,  because  he  obtains  a  fair  profit  in  the  trans- 
action, where  the  price  is  not  in  excess  of  "the  fair  value  of  the  prop- 
erty to  the  company  considering  its  proposed  use  by  it,  and  the 
general  purpose  for  which  the  company  is  organized. ' '  *• 

§4036.  — Operation  and  effect.    Where  a  stockholder  makes  a 
contract  with  his  corporation,  such  contracts  must  be  construed  and 

reaaoaableneBB   of  such  aalarles  will  It  doea  not  lie  within  the  power  of 

lie  inqaired  into  on  the  application  of  a  majority  stockholder    to   estsbliah 

minoTlty  stockholders.     Beha  v.  Mar-  for    himself    a    salarj    which    eonsti- 

tin,  161  Kj.  836,  171  S,  W.  393.     Sea  tntea   a   virtual   appropriation   of  the 

generally  j  2755,  supra.  corporate  assetH.     Lillard  v.  Oil,  Paint 

So  relief  may  be  granted  where  the  &  Drag  Co.,  70  N.  J.  Eq.  197,  58  Atl, 

chief   stockholder    of   a    eorporatiou,  1S8,  56  Atl.  254, 

who  is  also  president,  induces  the  di-  4*0.  W.  Jones  Lumbei  Go.  v.  Wlsar- 

reeton,  who  are  under  bis   influence  kans  Lumber  Co.,  125  Ark.  65,  187  8. 

and  eoutrol,  to  vote  him  a  large  sal-  W.  106S. 

ary.     Davis  v.  Memphis  City  B7.  Co.,  (TBsker    v.    Seattle-Tocoma   Power 

22  Fed.  8S3.    See  also  Miner  v.  Belle  Co.,  61  Wash.  S78,  Ann.  Cas.  1912  C 

Isle  Ice  Co.,  93  Mich.  B7,  17  L.  B.  A.  859,  112  Pae.  647. 

412,  53  N.  W.  218.  « Gamble  v.  Queens  County  Water 

80  there  is  fraud  where  a  majority  Co.,  123  N.  T.  91,  9  L.  B.  A.  527,  25 

of   the   stock  is  held  by   one   family,  N.  E.  SOI,  and  see  i  3997,  Bupra. 

■nd  they  eanse  the  profits  to  be  vot-  M  Gamble  v.  <}ueens  County  Water 

ed   away   in   salaries   to   themselvea.  Co.,  123  N.  T.  91,  103,  9  L.  B.  A.  S27, 

Sellers  v.  Phoenix  Iron  Co.,  13  Fed.  25  N.  E.  201. 
£0. 
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carried  into  effect  in  the  same  manner  as  eontraets  between  other 
parties ;  and  the  votes  and  acts  of  the  corporation  can  have  no  effect 
to  deprive  the  stockholder,  of  rights  which  he  claims,  not  as  a  stock- 
holder, but  as  a  contractor  with  the  corporation.**  A  contract  be- 
tween a  corporation  and  a  stockholder,  onder  which  he  agrees  to 
serve  as  an  officer  and  assign  to  the  company  all  his  future  inven- 
tions, is  not  terminated  by  his  voluntary  resignation  as  snch  officeT.*^ 

§  40S7.  Dealings  ftetween  oorponUlonB  where  one  owni  majority 
of  Htodc  of  another.  If  a  corporation  owns  a  majority  of  stock  of 
another  corporation,  and  actually  controls  it  by  the  election  of  a 
majority  of  the  board  of  directors,  there  is  no  question  but  that  the 
controlling  corporation  stands  in  the  position  of  a  trustee."  Under 
some  authorities,  it  would  undoubtedly  be  hAd  that  any  dealings 
between  the  two  corporations  are  voidable  because  in  effect  it  is  a 
case  of  the  same  parties  on  both  sides  of  the  contract,**  but  ordinarily 
the  view  taken  is  that  contracts  between  the  two  corporations  are  valid 
if  there  is  no  bad  faith,  oppression  or  fraud,  but  that  such  contracts 
will  be  closely  scrutinized  to  see  that  they  are  fair,  -and  are  subject 
to  attack  by  minority  stockholders  if  unfair  to  them.** 

§  4038.  Dealings  between  ooipflration  and  another  eompai^  etm- 
trolled  by  majority  stodtholders  of  first  con^any.  What  has  been 
said  about  close  scrutiny  of  contracts  between  majority  stockholders 
and  the  corporation  **  applies  with  particular  force  to  contracts  be- 
tween majority  stockholders,  as  representing  the  corporation  on  one 
side,  and  on  the  other  side  another  corporation  which  they  control 
or  are  largely  interested  in.**  The  moat  usual  illustration  is  a  sale 
of  all  the  corporate  property  effected  by  the  majority  stockholders  to 
a  corporation  in  which  they  are  large  stockholders*^    Now  such  a 

U  Severe  v.  Btnton  Copper  Co.,  IS  nevBrtheleaH  deal  with  g&eli  other ;  bat 
Pick.  (Haas.)  351,  363.  Buch  traDsactions  will  be  eloael^  sera- 
Si  Bates  V.  Bates  Macli.  Co.,  120  HL  tinized   where  attacked  by  miuority 
App.  563.  Btockholders  who  claim  frand  ob  the 
H  See  S  3973,  rapTA.  part  of  the  ntajoritj  and  eontrolUng 
USee  14034,  snpra.  etoekholders.    Smith     v.     Btone,     21 
»4ParmerB'   Loan    ft   Trust   Co.   v.  Wyo.  62,  128  Pae.  512. 
New  York  ft  N.  B.  Co.,  ISO  N,  T,  410,  Leases,  see  S  4032,  Bupra. 
34  L.  K.  A.  76,  S5  Am.  St.  Bep.  689,  STThe  gcrvemiug  rule  ii  that  ma- 
44  N.  E.  1043,  and  see  1 4035,  supra.  jority  itockholderfl,  if  they  anthorice 
MSee  14030,  supra.  a   transfer   of   corporate   property   to 
M  If  two  corporations  are  controlled  themselTeB  or  to  another  corporation  in 
'  by  the  same  stockbolderB,  they  may  wliieh  they  are  interested,  will  not  be 
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contract,  miless  it  be  deemed  voidable  merely  because  the  majority 
stockholders  represent  both  sides  to  the  contract,**  is  not  preeomp- 
tivdy  fraudulent  but  is  valid  nulesB  it  is  unfair  to  the  minorify." 
However,  when  attacked  by  minority  stockholders,  the  courts  are 
diligent  to  protect  them  against  any  fraud  or  unfairness  whereby 
one  company  is  benefited  at  the  expense  of  the  other ;  and  the  burden 
of  proving  such  contracts  fair  la  on  the  majority  stockholders,  at 
least  where  it  is  sought  by  minority  stockholders  to  enjoin  the  eom- 
pletifMi  of  the  contract** 

§  4038.  Right  of  ftoddiolder,  u  BgvaX  of  third  penon,  to  mU  to 
ooiporation.  A  sale  by  an  agent  to  a  corporation  in  which  he  is 
a  stockholder,  without  disclosing  to  his  principal  the  fact  that  he  is  a 
stockholder  and  receiving  the  consent  of  his  principal  to  such  sale, 


permitted  to  farid  the  property  or  will 
tie  held  liable  for  the  breach  of  truit, 
prcrvided  the  transfer  is  inequitable  or 
for  leas  than  the  real  value,  on  the 
theory  that  the  majoritj  itockboldeni 
are  tTOBtees  and  the  minorit?  etoek- 
holdera  are  the  cestuis  que  trnstent, 
and  tnutees  will  not  be  permitted,  to 
the  detriment  of  their  eeituia  que 
tnuteut,  to  pttTchase  and  hold  the 
trnat  property.  Btebbina  v.  Uichigan 
Wheelbarrow  &  TrncV  C<7.,  212  Fed. 
19,  rev'g  on  other  ^onnds  191  Fed. 
S38. 

Where  majorit7  BtaakholderB'  an- 
tborize  and  effect  «  transfer  of  all  the 
corpornte  property  to  a  new  corpora- 
tion Id  which  thej  become  interested, 
aa  atoekhalderB,  for  a  anm  leas  than 
the  fnll  valne  of  the  property,  without 
giving  any  intereat  in  the  new  com- 
pany to  the  minority  itockholderB, 
the  latter  may  reoover  their  propor- 
tionate share  of  the  valne  of  the  cor- 
porate property  in  ezeoBa  of  the  value 
at  which  it  WBB  taken  over,  from  the 
new  company  and  the  majority  stoek- 
holdera  of  the  old  company  who  be- 
came stoekholdera  in  the  new  com- 
pany. Btebbina  v.  Uicbigaa  Wheel- 
barrow &  Truck  Co.,  212  Fed.  10,  rev  'g 
101  Fed.  238,  but  holding  not  liable 
itoekholderH  who  voted  with  the  ma- 


jority but  did  not  become  etoekhoM- 
eis  in  the  new  company. 

A  Bale  of  Borporate  property  by  the 
majority  to  himself  or  themBelveB,  di- 
rectly or  indirectly,  ia  voidable  al- 
though the  fair  market  value  la  paid 
therefor,  where  a  higher  prlee  eonld 
have  been  obtained  from  another. 
Wheeler  v.  Abilene  Nat.  Bank  Bldg. 
Co.,  1&9  Fed.  3B1,  1«  Ii.  B.  A.  (N.  S.) 
892,  14  Ann.  Caa.  917. 

H  See  I  4034,  Bupra. 

W  Corporations  controlled  by  the 
BBme  stockholders  may  eoatraet  with 
each  other  and  such  contracts  will  not 
be  interfered  with  by  the  courts  un- 
less the  oontractji  are  dishonest  or 
fraudulently  oppressive  to  the  minor- 
ity. Smith  T.  Chase  &  Baker  Piano 
Mfg.  Co.,  197  Fed.  486. 

Uajority  stockholders  may  sell  the 
corporate  assets  to  another  corpora- 
tion in  which  they  are  interested 
where  the  price  paid  is  fair,  the  sale 
was  necessary  because  of  financial  em- 
barraaement,  and  the  minority  stoek- 
holders  refosed  to  join  in  a  reaeon- 
able  plan  to  save  the  investment  and 
avoid  a  as.\e.  Uarlu  v.  Iferrill  Pa- 
per Co.,  203  Fed.  16,  188  Fed.  860. 

MQeddes  v.  Anaconda  Copper  Uln. 
Co.,  197  Fed.  860. 
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is  valid  against  the  principal  unless  the  latter  shows  that  some  preja- 
dice  or  injnry  resulted  to  him  from  the  fact  that  his  agent  was  thos 
related  to  the  purchasing  corporation.** 

§4040.  Becorery  on  implied  oonbuct — In  (fenwaL  In  a  proper 
case,  an  implied  contract  to  pay  a  stockholder  arises  in  his  favor 
against  the  corporation.  If  a  contract  with  a  stockholder  is  declared 
void  by  the  courts,  because  in  effect  a  contract  with  himself,  it  seems 
that  he  should  be  reimbursed  for  all  money  expended  by  him  in  good 
faith  and  pursuant  to  the  contract.^ 

§4041.  — For  personal  Bsrvieea.  It  is  well  settled  that  when  a 
stockholder,  who  is  not  a  director  or  other  officer,  renders  a  service  to 
the  corporation  by  proper  request  or  authority,  a  contract  is  implied 
to  pay  the  reasonable  value  of  his  services,  unless  the  circumstances 
negative  such  implication,  as  by  showing  that  the  services  were  to  be 
gratuitous,"  So  far  as  the  relationship  of  a  stockholder  is  concerned, 
its  only  importance  is  evidentiary  upon  the  question  whether  any 
implied  promise  ever  existed  to  pay  for  the  services.** 

Implied  contracts  to  pay  for  services  of  corporate  officers  have  been 
etmsidered  in  a  preceding  volume." 

§  40^.  Individnal  pn&la.  If  stockholders  may  deal  with  the  cor- 
poration, it  follows  that  their  profits  made  in  such  deals  belong  to 
them  personally  and  the  other  stockholders  have  no  interest  therein. 
Majority  stockholders  may  deal  with  the  corporation,  where  they  act 
in  good  faith  and  after  a  full  disclosure,  and  cannot  be  compelled 
to  account  to  the  other  stockholders  for  profits  made  in  the  deal.** 
Thus,  a  sale  by  majority  stockholders  to  the  corporation  is  valid, 
where  the  price  is  a  fair  one,  notwitlistanding  the  vendors  make  a 
lai^  profit  from  the  sale." 

On  the  other  band,  a  stockholder  who  joins  with  the  others  in 
selling  all  the  corporate  property,  cannot,  by  a  secret  agreement, 

•IWann   v.    SeDllin,   210   Vo.   429,  Co.  y.  Nmb,  63  Ind.  24S.     Compare 

109  B.  W.  68B.  Sidway  v.  MiHSOori  Land  ft  Live  Stock 

«>  Jones  V.  Green,  129   Uieh.  203,  Co.,  137  Mo.  64S,  86  8.  W.  150. 

96  Am.  St.  Bep.  433,  88  N.  W.  1047.  M  Allen   v.   Central   Gountiea  Land 

UBpenee'a  Adin'r  v,  Whitaker,  3  Co.,  21  Cal.  App.  163,  131  Pae,  78. 

Port.   (Ala.)   297;   Barker  v.   Cairo  ft  »See  Ji  2738-2742,  sapra. 

F.  B.  Co.,  3  Tbomp.  ft  C.  (N.  Y.)  328;  MBarr    v.    Pittsburgh    Piate-Qlass 

Qoodin  T.  Df lie-Portland  Cement  Co.,  Co.,  57  Fed,  86. 

79  W.  V8.83,  90S.B.  544;  HjorthOil  "See     Baker     v,     Seattle-Taeoma 

Co.  V.  Curtii,  —  Wjo.  — ,  163  Pac,  Power  Co.,  61  WaBb.  578,  Ann.  CaB, 

S6S.    See    also    Tell    City    Furniture  1912  C  SS9,  112  Pac.  647. 
6850 
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retain  for  his  own  benefit  an  additional  sum  but  must  account  there- 
for to  the  other  stockholders."  Moreover,  if  a  majority  stockholder 
acts  as  a  trustee  in  dealing  with  the  corporate  property,  profits  made 
by  him  belong  to  the  corporation  the  same  as  if  be  was  an  officer  act- 
ing as  such." 

§4043.  Knowledge  of  corporate  affairs  as  imputable  to  stock- 
holders dealing  vith  cotpon.tioii.  Stockholders  or  members  of  a  cor- 
poration are  presumed  to  know  the  provisions  of  the  by-laws  of  the 
corporation."  However,  as  said  by  Judge  Cooley, ' '  a  corporator  is  not 
chained  with  constructive  notice  of  corporate  acts,  and  may  deal 
with  the  corporation  as  a  stranger  may,  where  his  personal  connec- 
tion with  corporate  action  is  not  such  as  to  notify  him  of  reasons  to 
the  contrary."  '*  In  other  words  a  stockholder,  because  of  his  status, 
ordinarily  is  not  chargeable,  as  a  matter  of  law,  with  knowledge  of 
the  internal  affairs  of  the  corporation,"  especially  if  he  holds  hia  stock 
as  a  mere  pledgee."  A  stockholder  is  not  bound  to  the  strict  rule 
as  to  knowledge  of  the  affairs  of  a  corporation  that  applies  to  directors 
and  ofBcers.'* 

g  4044.  Purchase  of  corporate  property  at  forced  sale  or  of  dainu 
against  the  corporation.  That  a  stockholder,  regardless  of  the 
amount  of  stock  he  holds,  may  purchase  adverse  claims  against  the 
corporation  and  enforce  them,  where  ibere  is  no  fraud,  is  undoubted,^* 
although  a  different  question  arises  where  the  stockholder  is  also  an 
officer  of  the  corporation."    So  it  seems  that  a  stockholder  may  pur- 

MSTUnott  T,  Cummiuga,  116  Fed.  10.  Trust  Co.  v.  New  Tork  ft  N.  B,  Co.,  78 

•BSae   If  2303-2324,  supTa.  Hun  (N.  Y.)  213,  28  N.  Y.  Supp.  fi33, 

TO  See  f  500,  Bupra.  and  see  {  1003,  supra. 

71  Biee  V.  Peninsular  Club,  G2  Mich,  However,  majority  atoekholders  can- 

87,  17  N.  W.  87.  not  obtain  the  benefit   of   outfitand- 

Tt  Tarboz  v.  Qonnan,  31  Uinn.  62,  lag  notes  of  the  corporation  purchased 

16  N.  W.  466;  Pearsall  v.  Weatera  TJ.  by  them  at  a  diaconnt  where  the  offer 

Tel.   Co.,  1S4   N.  Y.   256,   21   Am.   St.  to  sell  was  originally  made  to  the  cor- 

Bep.  662,  20  N.  E.  534,  aS'g  44  Hun  poration  which  whs  able  to  make  the 

532;  Union  Canal  Co.  v.  LD7d,4  Watts  pnrchaae,  but  was  changed  to  a  per- 

&  B.  (Fa.)  393.  sonal  offer  at  the  request  of  tbe  pur- 

T3  Baker  v.  Woolaton,  27  Kan.   1S5.  chasing   stockholders.      Young   v.   Co- 

74  Appeal  of  Bldg.   Ass'n,  23  Pitts.  Inmbia    Land    &    Investmeat    Co.,   53 

Leg.  J.  0.  8.   (Pa.)  324.  Ore.   438,  133   Am.  St.   Bep.   844,   101 

71  See  miu  V.  Chicago  A  N.  W.  By.  Pac.  212,  B9  Pac.  936. 

Co.,  —  WU.  — ,  167  N,  W.  1048.  Eights  in   ease   of   insolvency,  see 

A  stoekbolder  may  purchase  bonds  chapter  on  Insolvency, 

of  hie  corporation.    Farmers'  Loan  ft  78  See   £12283-2200,  supra. 

6851 
VI  PrlT.  Corp.— 5B 
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chase  corporate  property  at  a  judicial,  execution  or  tax  sale,^  at 
least  where  he  is  not  a  majority  stoeUuld^  aetnally  in  control  of 
the  corporation,"  although  there  is  smne  conflict  of  opinion  where 
the  stockholder  is  also  an  i^Seer  of  the  corporation."  Thns,  a  stock- 
bolder,  even  thongh  he  owns  a  majority  of  the  stock,  may  purchase 
at  a  foreclosore  sale  under  a  mortgage  of  corporate  property.** 

§  4045.  gtockbolden  ac  onditan— Si^t  to  beotBoe  cnditon.    A 

stockholder  may  become  a  creditor  of  the  corpora tion,'^  and  when  he 
does  become  a  creditor  he  stands  on  the  same  footing  as  other 
creditors. 

§4046,  — Ki^ti  u  creditor.  A  stockholder  who  becomes  a  cred- 
itor of  the  corporation  has  the  same  rights  as  any  other  creditor." 
He  may  take  security  **  such  as  a  mortgage,**  or  attach  the  corporate 
property,**  or  take  any  other  measure  that  another  creditor  eontd." 
He  may  take  an  absolute  conveyance  of  corporate  land  in  payment  of 
a  debt  owing  by  the  company,  at  least  where  the  company  is  solvent*^ 


^A  atoekholder  may  parchaaa  the 
property  of  the  corporation  &t  a  aher- 
iS's  cale,  and,  in  the  absence  of  fraud, 
eaonot  be  called  upon  to  accoont  to 
the  other  Btoekboldera,  although  he 
nsj'  have  purchased  at  a  low  price. 
Mickles  v.  Bochester  City  Bank,  11 
Paige  (N.  Y.)  118,  42  Am.  Dee.  103. 

A  stockholder  may  pnrehasa  the 
corporate  property  from  one  who  bad 
purchased  it  at  a  tax  sale.  See  Ueyer 
V.  Wright,  24  Colo.  App.  S3,  131  Pae. 
787. 

71"  If  he  [the  majority  stockholder] 
is  not  in  control  of  the  property,  and 
does  not  miMuanage  it  to  the  preju- 
dice of  the  minority  itockhofdera,  he 
may  porehaae,  if  there  is  no  actual 
fraud,  the  property  of  the  corporation 
at  a  judicial  lale  for  hie  own  benefit, 
and  he  is  not  aeconntable  to  any  oth- 
er Btoekholder  for  the  property  so 
pnrchased."  Bothchild  t.  Hemphia 
&  C.  B.  Co.,  1J3  Fed.  476. 

n  See  Si  2291-2302,  npra. 

aaSee  (1396,  supra. 

■1  Schrader  v.  Eeinzelman  Bros.,  51 
lU.  App.  31,  alf'd  150  lU.  2E7,  37  N. 


E.  235;  a  M.  Jones  Co.  r.  Home  Oil 
*  Development  Co.,  124  La.  148,  49 
So.  1009. 

MLa  Salle  8t.  Tnut  ft  Savings 
Bank  of  Chicago  v.  Topeka  Uilling 
Co.,  101  Kan.  446,  167  Fac  1036; 
Gnemey  v.  Hocre,  131  Mcr.  650,  32  B. 
TV.  1132i  Blalock  v.  KernersTille  Hfg. 
Co.,  110  N.  C.  99,  14  B.  E.  501;  Hui- 
ton's  Appeal,  127  Pa.  St.  620,  IS  Ml 
41>. 

•*  Sargent  v.  Webster,  13  Hetc 
(Mais.)  497,  46  Am.  Dee.  743. 

Application  of  rule  to  eorporate  of- 
fleers,  see  i  2326,  «upra. 

HA  mortgage  by  a  solvent  corpora- 
tion to  one  of  its  stockholders  to  aa- 
eure  a  loan  made  by  him  is  Tslid. 
Hanehett  t.  Blair,  100  Fed.  817;  Til- 
lere  V.  New  Orleana  Pure  Milk  Co., 
122  La.  717,  48  So.  162. 

•t  Peirce  t.  Partridge,  3  UtU. 
(Mass.)  44. 

W  Sargent  t.  Webster,  13  Hctc. 
(Hus.)  497,  46  Am.  Dec  743. 

STSwentzel  v.  Franklin  Inv.  Co., 
168  Mo.  272,  67  a  W.  696. 
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So  -where  a  creditor  has  the  right  to  be  subrogated  to  the  rights  of  a 
corporatioa  to  claim  unpaid  balances  due  on  shares,  it  is  immaterial 
that  he  is  also  a- stockholder.** 

1 4M7.  —  Pref erenoea  after  insolTenpy.  This  matter  is  treated  of 
in  another  chapter.*" 

§4(H8.  Dealing!  with  corporata  proper^.  That  a  stochholder, 
even  if  he  owns  all  the  stock  of  a  corporation,  cannot  deal  with  the 
corporate  property  as  if  it  belonged  to  him,  is  the  holding  of  most  of 
the  conrtH.**  Corporate  property  is  owned  by  the  corporation  and 
not  by  the  stockholders,'*  and  cannot  be  transferred  by  the  owner 
of  all  or  a  large  majority  of  the  stock."* 

§  4049.  Set-off  hy  Btoekfaolders.  When  a  stockholder  is  indebted 
to  the  corporation,  otherwise  than  for  his  stock,  and  the  corporation 
is  indebted  to  him,  he  has  the  same  right  as  any  other  debtor  to  set 
off  the  debt  due  him  on  the  insolTency  of  the  corporation."*  But,  ,by 
the  great  weight  of  authority,  this  does  not  apply  to  indebtedness  of 
stockholders  on  account  of  their  stock,"  nor,  in  some  jurisdictions, 
to  his  statutory  liability ." 

Claims  of  stockholders  cannot  be  set  off  in  an  action  against  the 
corporation." 

XXXt,  ACTIONS   BT    BTOCKHOLDERS   TO    BNPOHCE    INDITTDUAI.   BIGHTS,   OR 
r  INDmDUAL  INJURlEa 


§  4060.  In  general.  Since  a  corporation  is  a  legal  entity  distinct 
from  its  members,  the  role  that  a  person  cannot  sue  himself  does  not; 
apply  to  an  action  between  a  corporation  and  its  members.  It  is  well 
settled,  therefore,  that  a  member  or  stockholder  of  a  corporation  may 
sue  the  corporation  either  at  law  or  in  equity.*^   For  the  same  reason 

U  Bicbardson  v.  Chicago  Packing  Jb  •■  pee'  i  35,  ^upn. 

pTovieion  Co.,  131  Cal.  xviii,63  Pao.  74.'  KOnlted  SUtM.    Samuel  v.  Hollft- 

•*See  chapter  on  iDsolTene^.  day,  Wcrolw,  400,  Fed.  Cbi.  No.  1!,- 

MBee  1121  and  1728,  anpra.  ESS;  CulbertBOn  y.  Wabash  Not.  Co., 

n  See  S  S9,  anpra.  4  UcLean  544,  Fed.  Caa.  No.  3,464. 

*S  See  1 26,  ivpra.  OaUfomlik      Bamatead    t.    Empire 

•*  Chapter  on  InfloWeney,  Infra.  Uin.  Co.,  5  Gal.  299. 

MBee  I  661,  supra,  and  chapter  on  Colorado.    Lamar  Land  t  Canal  Co. 

InMrivency,  infra.  v.  Belknap  Sav.  Bank,  28  Colo.  344, 

■iSee  Bnbd.  zxxiT,  Infra,  this  «hap-  64  Pae.  210.  . 

ter.  Iowa,      Bee    Kennedy    t.   Citizens' 
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a  stockholder  may  sue  the  officers  or  agents  of  the  corporation  to 
enjoin  or  redress  any  injury  to  himself  in  his  individual  capaeity.** 
A  stockholder,  however,  has  no  right  of  action  against  the  corpora- 
tion because  of  a  depreciation  in  the  value  of  his  stock  in  common 
with  the  rest  of  the  stock,  but  must  show  some  injury  and  damage 
peculiar  to  himself,  as  otherwise  the  right  of  action  is  in  the  corpora- 
tion." Conversely,  individual  rights  of  stockholders  and  injuries 
against  stockholders  individually  cannot  be  enforced  or  redressed  in 
an  action  by  the  corporation,  bnt  the  action  must  be  by  the  stock- 
holders individually.  Thus,  a  corporation  cannot  muntain  a  suit 
in  equity  to  enjoin  the  collection  of  an  illegal  tax  upon  the  shares  of 
its  stock  in  the  hands  of  individual  stockholders,  exoept  when  the  cor- 
poration is  required  by  statute  to  pay  the  tax.* 

If  a  stockholder  or  other  person  has  in  his  hands  money  accruing 
from  a  sale  of  corporate  property,  another  stockholder  cannot  recover 
any  part  of  it  in  an  action  for  money  had  and  received,  without  the 
consent  of  the  corporation,  for  it  belongs  to  the  corporation  and  not 
to  the  stockholders  individually.  But  if  the  corporation  has  directed 
or  consented  that  the  money  shall  be  distributed  among  the  stock- 
holders, it  then  belongs  to  the  stockholders  individually,  and  any 
stockholder  may  maintain  such  an  action  to  recover  his  proportion.' 
A  stocldiolder  cannot  recover  statutory  damages  given  by  the  Sher- 


Nat.  Bank,  128  Iowa  SSI,  104  N.  W. 
I02I. 

MftSBBclmsetts.  Gray  v.  Portland 
Bank,  3  Maas.  364,  3  Am.  Dec  196; 
Peirce  v.  Partridge,  3  Mete.  44, 

Kaw  Jsn«7.  Campbell  v.  Perth  Am- 
b07  Mut.  LoRn,  Homestead  &  Bnilding 
Aas'n,  67  N.  J.  L.  71,  60  Atl.  444. 

Kew  Tork.  Leonard  v.  Spencer,  108 
N.  Y.  338,  15  N.  E.  397;  Gary  v.  Selio- 
h&rie  Valley  Maeh.  Co.,  2  Hun  110. 

Sontb  Cartdlna.  Waring  v.  Cataw- 
ba Co.,  2  Bay  109. 

Texas.       HenderMii     v.     San     An- 
tonio &  IS.  Gnlf  B.  Co.,  17  Tez. 
67  Am.  Dec.  675. 

Vsnnont.  Sogers  v.  Dftoby  tJniver. 
Ballet  Society,  19  Vt.  187;  Sawyer  t. 
Boyalton  M.  E.  Soeiety,  18  Vt.  40S. 

^nsconsln.  Burke  v.  Sidra  Bay 
Co.,  116  Wia.  137,  92  N.  W. 
Wausftu  Boom  Co.  v.  Plumer,  35  Wis. 
274. 


Wyoming.  Wilson  v.  Firat  Nat. 
Bank  of  Cheyenne,  1  Wyo.  108. 

Ab  to  the  juristic  person  of  a  cor- 
poration and  ita  internal  relation  to 
the  memberB,  aee  Chap.  1,  anpra. 

M  As  to  what  are  individual  causes 
of  acti<ni  and  what  are  corporate,  see 
next  BQCceeding  section. 

MOliphant  V.  Woodbum  Coal  * 
Mining  Co.,  63  Iowa  332,  19  N.  W. 
212;  Dudley  v.  Armenia  Ins.  Co.,  115 
N.  Y.  App.  Dlv.  380,  100  N.  Y.  Supp. 
818;  Niles  t.  New  York  Cent.  *  H. 
Kivor  B.  Co.,  35  N.  Y.  Miae.  69,  71 
N.  Y.  Supp.  271.  And  see  next  ane- 
ceeding  section  and  notes  thereandeT. 

IWaseca  County  Bank  v.  UcKenna, 
32  Minn.  46S.  21  N.  W.  596.  See  also 
the  eliaptar  on  Taxation,  infra. 

■  Drinkwater  v,  Portland  Marine 
By.  Co.,  18  Ue.  35;  Hodsdon  v.  Cope- 
land,  16  Ue.  314. 
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man  Anti-tmat  Act  where  the  injury  is  to  his  corporation  *  though 
he  may  8ue  if  the  violation  is  specially  injurious  to  him.*  Stock- 
holders as  such  cannot  sue  the  corporation  on  rights  not  incident  to 
their  stock  but  to  some  collateral  contract,'  but  where  membership 
or  stock  carries  a  contract  right  as  an  incident  thereof,  the  stock- 
holder or  member  may  sue  to  protect  his  contract  rights .• 

The  fact  that  the  stock  was  acquired  alter  the  acts  were  done 
which  produced  the  injury,  or  that  they  were  assented  to  by  all  of 
the  atockholders  at  the  time,  is  not  necessarily  a  bar.''    If  the  validity 

S  Injury  under  Shermaa  Anti-truBt 
Act  &Ueged  to  lie  in  controlling 
plaintiff's  corporation  for  the  inter- 
est of  another  and  »uppreasing  com- 
petition, ii  to  the  corporation  and  not 
to  plaintiff  as  an  individual.  Ames  t. 
American  Telephone  &  Telegraph  Co., 
166  Fed.  820.    And  see  I  3401,  supra. 

4It  seems  that  a  stockholder  may 
Bae  for  himself  where  a  combination 
offensive  to  the  Sherman  Act  injures 
him.  Bigelow  v.  Calumet  A  H.  Uin. 
Co.,  155  Fed.  869;  and  see  Burrows 
V.  Interborough  Metropolitan  Co.,  156 
Fed.  38». 

In  such  a  case  an  officer  and  stock- 
holder has  a  special  interest  warrant- 
ing an  injnnction  against  violation  of 
the  law.  Bigelow  v.  Calumet  ft  H. 
Uin.  Co.,- 155  Fed.  869. 

B  The  contract  rights  of  stockhold- 
ers to  telephone  service  in  their  cor- 
poration rather  than  their  stockhold- 
ers' rights  are  affected  by  ehanging 
the  plan  so  that  they  are  assessed  for 
Mrviee  on  transferring  their  individ- 
ual lines  to  the  corporation  instead  of 
keeping  up  their  own  lines  and  get- 
ting free  serviea.  UeCalliater  ▼. 
Shaanondale  Co-operative  Tel.  Co.,  47 
lud.  App.  517,  M  N.  E.  910. 

0  An  equitable  action  for  indem- 
nity will  lie  where  plaintiff,  stock- 
.  holder  in  a  savings  and  loan  associ- 
ation, has  no  legal  remedy  because  of 
the  illegal  acts  of  defendant  directors 
by  which  a  deceptive  prospectus  was 
issued  and  the  assets  sold  on  long 
time  so  that  the  eorporaUon  had  no 


funds  and  so  that  it  was  problemati- 
cal if  or  when  plaintiff  would  realize 
anything  on  his  shares.  Complaint 
held  sofflcient  to  state  such  a  cause 
of  BCtivn.  Squiers  v.  Thompson,  73 
N.  Y.  App.  Div.  552,  76  N.  T.  Hupp. 
734,  aff'd  172  N.  Y.  852,  65  N.  B. 
1122. 

Equity  has  jurisdiction  under  a  bill 
wherein  complainant,  a  member  and 
contract  holder,  alleges  conspiracy  to 
transact  an  unlawful  business  iu  vio- 
lation of  the  corporate  charter;  that 
the  corporation  induced  complainant 
tc  pay  money  to  it  by  fraudulent  rep- 
resentatione;  that  when  complainant 
found  ont  the  fraudulent  eondnct  of 
the  corporation  and  that  ltd  contract 
wu  ultra  vires  he  refused  to  longer 
make  payments  as  he  had  agreed; 
that  the  corporation  is  insolvent;  and 
the  prayer  of  the  bill  is  one  for  dis- 
covery and  a  decree  for  the  amount 
complainant  has  paid  in.  Tontine 
diamond  selling  scheme.  Bale  v.  Ulch- 
Igan  Tontine  Inv.  Co.,  132  Mich.  47S, 
93  N.  W.  1071.  Such  suits,  as  the 
two  foregoing,  are  more  nearly  analo- 
gous to  creditors'  suits  or  to  suits 
by  third  persona  to  enforce  contract 
rights.  It  is  more  accurate  to  dis- 
tinguish those  remedial  rights  which 
inhere  in  the  holding  of  stock  from 
those  which  arise  from  contracts 
which  are  incidental  thereto  or  to 
membership. 

7In  Garretson  v.  PacWc  Crude  Oil 
Co.,  146  Csl.  184,  79  Pac.  838,  tha 
court  Indicates  that  a  stockholder  may 
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of  plaintiff's  stock  is  disputed,  he  may  nevertheless  have  protection 
by  injunction  pendente  lite  until  its  validity  is  determined* 

The  nature  and  grounds  of  individual  actions  are  as  diverse  and 
manifold  as  the  rights  and  duties  which  subsist  between  the  stock- 
holder on  the  one  hand,  and  the  corporation  or  its  officers  and  agents 
on  the  other  hand.  Moet  of  these  rights  and  duties,  in  fact  all  of 
the  more  frequently  asserted  ones,  are  distinctively  treated  in  other 
parts  of  this  work,  and  the  remedies  pertaining  to  them  are  treated 
in  connection  with  them.  It  will  suffice  here  to  refer  the  reader  to 
those  pages  and  places.  There  must,  of  course,  be  an  actionable  in- 
jury  damnatory  of  plaintiff's  rights*  Thns,  a  stockholder  may  sue 
the  corporation  or  its  officers  to  recover  a  dividend  after  it  has  been 
declared,  for  he  then  has  a  right  to  the  money  in  his  individual 
capacity.^**  A  stockholder  or  member  of  a  corporation  -may  also 
proceed  against  a  corporation,  or  its  ofBcers  in  a  proper  case,  by  an 
action  at  law  for  damages,  or  l^  a  suit  in  equity,  or  by  mandamus, 
according  to  the  circumstances,  where  he  is  wrongfully  refused  a  cer- 
tificate of  stock ;  ^*  where  he  is  wroi^fnlly  expelled  and  denied  the 
rights  of  membership ;  *■  where  his  shares  are  wrongfully  forfeited 
or  sold  for  nonpayment  of  assessments ; "  where  the  corporation  or 


BQe  the  coTporation  in  Ua  own  behalf 
for  injuries  lie  haa  peraonallj  received 
where  stock  has  been  iaaued,  prior  to 
the  time  he  became  a  member,  by 
eonaent  of  all  of  the  then  atoekhold- 

B  Denial  of  right  to  vote  on  pro- 
pttfttd  bond  iasne  on  ground  that 
plaintifC's  stock  taken  two  for  one 
in  payment  of  loan  was  flctitious  and 
illegal.  Injunction  pendente  lite  al- 
lowed. Granite  Brick  Co.  v.  Titua, 
203  Fed.  65d. 

B  He  cannot  complain  of  a  modil- 
cation  of  hie  atatui  if  it  doea  not 
prejudice  him  and  realljr  inereaaes  the 
likelihood  of  his  receiving  dividends. 
■Willcox  v.  Trenton  Potteries  Co.,  W 
S.  J.  Eq.  173,  53  Atl.  474. 

A  stockholder  will  not  be  heard  to 
complain  of  acts  of  directors  which 
have  not  Injured  him  nor  the  corpo- 
ration. Bosenbaum  v.  Bice,  80  N.  T. 
App.  Div.  617,  83  N.  T.  Snpp.  494, 

l*8ee  |3es7,  snpra. 


Suit  ma7  be  maintained  by  a  stock- 
holder agsinjt  trusteea  who  are  un- 
lawfully withboldiog  dividend*  aet 
apart  to  him.  Janeway  v.  Bom,  91 
N.  T.  App.  Div.  105,  80  N.  T.  Snpp. 
6SS. 

:,  Certifi- 

USee  thia  chapter,  nibd.  zzvni, 
Membership  In  Corporation. 

Courts  will  not  interfere  in  internal 
policy  and  dieeipline  of  a  membership 
corporation  or  asaociation  unless  legal 
right  of  members  has  been  invaded, 
or  until  internal  remedies  have  been 
sought.  Local  TJnion  Ko.  1006  v. 
Brotherhood  of  Painters,  Decorators 
&  Paperhangera  of  America,  149  N. 
T.  Supp.  102B. 

1>  See  Chap.  17,  anpra,  aa  to  asseas- 
menta  or  calla  on  subaeripHona. 

Bee  this  chapter,  enbd.  xzxv,  infra, 
a«  to  aaaeaamenta  after  full  payment. 

Upon  a  levy  of  an  unauthoriaed  a»- 
aessment  coupled  with  threat  to  aall 
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its  officers  WTMitrfallr  refnae  to  recognize  a  valid  transfer  of  stock  j  ** 
where  they  recognize  an  nnauthorized  or  forged  transfer  and  issue 
a  eertiflcate,  thereby  depriving  him  of  his  stock ;  *'  where  they  wrong- 
folly  refuse  to  allow  him  to  inspect  the  books  and  papers  of  the 
corporation,"  or  to  vote  at  corporate  meetings ; "  where  he  was  in- 
duced to  purchase  his  stock  by  fraud  for  which  the  corporation  or 
its  officers  are  responsible ;  "  where  there  is  a  fraudulent  and  unequal 
disposition  of  unissued  stock  in  violation  of  his  rights  t«  a  propor^ 
tionate  share ;  *'  or  where  he  is  wrongfully  denied  the  right  to  sub- 
scribe for  or  purchase  a  proportionate  share  of  increased  stock  **  or 
is  deprived  of  the  advantage  of  a  majority  control.'*  So,  also,  for 
such  wrongs  as  the  mutilation  of  his  certificate  or  the  circulation  of 
false  reports  casting  doubt  upon  the  validity  of  existing  shares  of 
stock,  the  stockholder  may  maintain  action.**  A  stockholder  cannot 
sue  to  have  declared  null  and  void  certain  by-laws  of  the  corporation, 
on  the  groond  that,  through  their  influence  on  persons  sustaining 
business  relations  with  him,  they  may  cause  him  trouble  and  loss.** 
He  may  sue  the  corporation  for  money  advanced  to  its  use,  where  the 
law  implies  a  promise  to  repay.**  A  stockholder  may  sue  the  corpora- 

■tock  aa   deUnqadiit,  ution  may  be      201  N.  T.  427,  95  N.  E.  27,  rev's  148 


main  tain  ed  against  directors  by  the 
■toekholder*.  McGonnell  v.  CombiKB- 
tion  Mining  A  Hilling  Co.,  31  Uoat. 
663,  7B  Pae.  £4S. 

14  See  13817  et  aeq.,  aupra. 

15  See    thia    chapter,    subd.    zzir, 

UHee   Chap.  46,   supra. 

17  See  thia  chapter,  anbd.  XXU, 
■npra,  and  aee  Chap.  40,  eopra,  Ueet- 
inga  and  Eleetiona. 

iiBee  Chap.  17,  aapra,  as  to  fraud 
in  subaeription. 

See  Chap.  42,  as  to  general  torta  of 
directors  and  offleera. 

ItBeeee  v.  Bank  of  UoBtgomery 
County,  31  Pa.  St,  78,  78  Am.  Dee. 
726;  and  aee  1 8468,  supra. 

MOraj  V.  Portland  Bank,  3  Maaa. 
364,  3  Am.  Dee.  166;  and  aee  I  3462, 
et  seq.,  aupra. 

■IMay  individually  ane  for  reatora- 
tion  to  control  by  majority  of  stock 
of  which  he  was  deprived  by  a  fraud-      v. 
ulent  increase.    Witherbee  v.  Bowlea, 

6857 


T.  App.  Div.  407,  126  N.  T.  Bnpp. 
954. 

On  the  theory  that  It  is  a  breach 
of  tmat,  equity  will  relieve  againat 
an  laeue  of  treainry  atoek  contrary  to 
the  vote  of  stockholders  and  the  by- 
laws, the  wTongdoen  being  a  control- 
ling majority  of  ofDeers  and  the 
scheme  being  to  onat  plaintiff  of  con- 
trol. Trask  v.  Chaee,  107  Ue.  187, 
77  Atl.  698. 

*i  Wells  v.  Dane,  101  Me.  67,  63 
Atl.  324. 

■*  Thomas  V.  Husical  Mut.  Protec- 
tive Union,  121  N.  Y.  45,  8  L.  B.  A. 
175,  24  N.  B.  24. 

Aa  to  by-lawB  in  general,  aee  Chap. 
16,  snpra. 

»*A  stockholder  who,  to  prevent 
loss,  advanced  money  to  redeem  prop- 
erty from  involuntary  sale  may  sue 
the  corporation  as  for  money  paid  at 
its  request.  Duquesne  Gold  Hin.  Co. 
V.  Olaser,  46  Colo.  186, 103  Pae.  200. 
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tion  to  abate  a  nmsance  maiDtained  hy  it,  where  he  haa  not  co-oper- 
ated in  or  encouraged  ita  erectioo,"  or  to  recover  damages  for  the 
maintenaDce  of  a  nuisance.^  A  stockholder  cannot  sue  on  a  contract 
made  for  the  corporation  by  himself  in  anticipation  of  fonning  it," 
though  he  benefite  from  it,"  but  a  promise  to  the  corporation  for  the 
benefit  of  the  several  stockholders  may  be  sued  on  by  each  of  them.** 
Other  stockholders  or  members  can  be  sued  for  acts  which  deprive 
plaintiff  of  rights  as  such,*"  and  may  be  enjoined  from  claiming  sach 
conflicting  rights  pending  determination  of  the  suit.'^  In  some  of 
the  states  statutory  remedies  are  given  to  the  stockholders  enabling 
them  to  sue  directly  for  injuries  that  otherwise  would  be  actionable 
by  the  corporation  alone." 

Parties,  pleading,  and  all  matters  of  practice  and  procedural  law 
in  individual  suits  depend  very  much  on  the  nature  and  object  of 
the  action,  and  no  general  statements  can  be  laid  down  which  are  not 
statements  of  the  general  law  on  those  distinct  topics."    Individual 


•OLeonard  v.  Spencer,  108  N.  T. 
538,  15  N.  E.  397. 

■SBurbsnk  v,  Weat  Walker  Eiver 
Ditch  Co.,  13  Nev.  431. 

T  A  contract  to  bnj  property  and 
to  extend  credit  to  the  seller  and 
thereafter  by  novation  to  a  corpora- 
tion to  be  formed  inures  to  the  cor- 
poration, and  a  breach  of  the  agree- 
nient  to  extend  credit  cannot  be  sued 
on  by  the  original  promiaee  as  a  stock- 
bolder.  White  v.  First  Nat  Bank  of 
PittHbnrgh,  252  Pa.  205,  87  Atl.  403. 

M Cannot  sue  on  hia  corporation's 
canae  of  action  merely  because  aa  em- 
ployee hifl  contract  entitlea  him  to 
abare  in  its  proeeeda.  Oilman  v.  Oer- 
niBn  Lithographic  Stone  Co.,  152  Ey. 
606,  153  8.  W.  S96. 

n  A  contract  to  buy  corporate  prop- 
erty on  conai derations,  part  of  wbich 
were  to  pay  corporate  debta  and  par 
value  of  atock  to  each  holder  of  it,  ia 
a  promise  for  the  benefit  of  the  stock- 
holders. Garriaon  v.  Beed,  77  N.  J. 
L.  560,  73  AtL  301;  Fleming  t.  Eeed, 
77  N.  J.  L.  563,  72  Atl.  299. 

W  Such  as  the  right  to  vote.  See 
Chap.  39,  aupra,  Ueetinga  and  £lec- 


Aa  to  exclnsion  from  a,  church  build- 
ing, see  Bama  v.  Eirczow,  71  N.  J. 
Eq.  196,  63  All.  611,  where,  however, 
the  auit  waa  by  persona  claiming  to 
be  trustcea  against  those  alleged  to 
be  claiming  to  be  ansh  and  doing  the 

Usually  the  wrong  is  by  officers  and 
agents  of  the  corporation.  See  refer- 
ences under  preceding  notes. 

U  Persons  claiming  to  be  atoekhold- 
era  may  be  enjoined  from  acting  aa 
such  pending  proceedings  to  deter- 
mine the  real  stockholders  at  the  in- 
stance of  certain  admitted  stockhrid- 
crs.  Such  suit  is  within  the  juris- 
diction of  a  court  of  equity.  State 
V.  Een'nan,  35  Wash.  52,  78  Pac.  519. 

Where  a  auit  waa  brought  against 
the  corporation,  and  certain  atock. 
holders  intervened  and  made  motion 
to  diaaolve  the  injunction  and  the 
court  issued  an  injunction  againat 
euch  atockholdera,  juriadiction  over 
the  persons  of  such  atockholdera  was 
had  by  the  court.  State  v,  Kennan, 
35  Wash.  52,  76  Pac.  516. 

MSee  M054,  infra. 

9*  The  portions  of  this  work  devot- 
ed to  dividend  anita,  suits  to  rMcind 
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caoBes  of  action  may  pertain  to  more  than  one  stockholder,  and  one 
such  stockholder  may  maintain  a  representative  action  on  behalf  of 
all  similarly  situated  and  who  will  come  into  the  suit  with  him.** 
The  stockholder  may  intervene  as  an  individual  under  the  codes 
where  he  has  an  interest  to  be  protected  in  the  suit,"  but  a  cposb- 
complaint  in  intervention  by  one  stockholder  in  a  suit  begun  by  an- 
other must  be  germane  to  it" 
The  complaint  or  bill  must  plead  an  individaal  injary,'^  aceom- 


RibMiiptionB,  to  eompal  exhibition  of 
books,  and  the  like,  all  discoued  in 
other  par^  of  thia  treatise  should  be 
consulted. 

The  corporation  and  the  ofSeera 
may  be  joined  as  defendants  if  both 
are  chargeable.  Uack  v.  Lstta,  17S 
N.  Y.  625,  67  L.  B.  A.  126,  71  N.  E. 
»7,  rev'g  83  N.  T.  App.  Div.  242,  62 
N.  Y.  Supp.  130;  C&wthra  v.  Stewart, 
Se  N.  Y.  MiBO.  38,  109  N.  Y.  Bupp. 
770. 

The  frandnlent  seller  of  stock  to 
plaintiff  is  not  a  neeessaiy  party  to 
an  individual  action  to  restrain  prose- 
cution of  a  «Qit  on  a  note  which  tho 
sdler  oaee  held  but  has  since  trans- 
ferred to  defendant.  Clark  v.  Uarka, 
111  Me.  218,  88  Atl.  718. 

In  an  action  for  conHpiracy  to  in- 
jure and  fraudulently  acquire  his 
stock,  a  corporation  which  was  to  pur- 
ehaao,  some  of  the  propert}'  of  plain- 
tiff'* corporation  and  to  exchange  lit 
stock  for  his,  is  not  a  proper  party 
where  the  conspiracy  is  not  laid  to 
it  CoSoll  V.  Bandera  TeL  Co.,  — 
Tex.  Civ.  App.  — ,  136  8.  W.  106. 

Where  the  relief  sought  is  cancel- 
lation and  Burrender  of  a  fraudulent 
increase  of  stock  by  reason  of  which 
plaintiff's  control  was  overcoma  It  is 
not  necessary  to  join  directors  or 
stockfaolders  no^  involved  in  the 
controversy.  Witherbee  v.  Bowles, 
201  N.  Y.  427,  95  N.  E.  27,  rev'g  142 
N.  Y.  App.  Div.  407,  126  N.  Y.  Snpp. 


Brock  V.  Poor,  167  N.  Y.  App.  Div. 
784,  153  N.  Y.  Supp.  332. 

W  May  intervene  to  oppose  a  com- 
promise which  will  expoee  him  to  lia- 
bility. Eoamer  v.  Darrah,  83  N.  Y. 
App.  Div.  485,  83  N.  Y.  Supp.  413. 

M  One  stockholder  cannot  intervene 
and  cross-complain  on  a  cause  of  ac- 
Uon  for  deceit  by  defendants  in  a 
suit  to  impress  a  trust  on  funds  de- 
rived from  trcBBury  stock  and  to  di- 
vide them  amcmg  ehareholders  enti- 
tled. Hechelman  v.  Geyer,  252  Pa. 
123,  B7  Atl.  193. 

■7  A  complaint  by  minority  against 
majority  holders  for  injuqetion 
against  sale  of  control  must  plead 
facts  to  show  an  iudividnal  injury 
distinct  from  that  accruing  to  the 
corporation  and  indirectly  to  all  hdd- 
ers.  Delavan  v.  Ne*r  York,  N.  H.  ft 
B.  B.  Co.,  154  N.  Y.  App.  Div.  8,  139 
N.  Y.  Bupp.  17,  rev'g  137  N.  Y.  Snpp. 
207. 

Complaint  for  relief  against  fraudu- 
lent Increase  of  stock  to  destroy 
plaintiff's  control,  criticized  but  sus- 
tained against  demurrer.  Witherbee 
V.  Bowles,  201  N.  Y.  427,  95  N.  E.  27, 
rev'g  142  N.  Y.  App.  Div.  407,  126 
N.  Y.  Supp.  054. 

On  a  bill  for  individual  relief 
against  a  suit  on  the  corporation's 
note,  which  it  is  alleged  the  holder 
is  estopped  to  assert,  the  reprosenta- 
tions  raising  the  estoppel  should  be 
pleaded.  Clark  v.  Marks,  111  Me. 
218,  88  Atl.  718. 

If  the  injury  well  pleaded  is  one 
to  the  corporation,  a  general  allega- 
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pUslied  or  threatened,"  and  a  valid  claim  or  right  in  plaintiff  *'  and 
that  he  is  a  stockholder.**  No  <^er  of  repayment  is  required  is  a 
cancellation  suit  where  die  money  or  value  came  to  the  eorporatio.) 
and  not  to  plaintiff  from  the  defendant."  When  the  suit  is  equitable 
and  a  long  time  has  elapsed,  the  bill  is  demurrable  if  the  delay  appears 
to  be  laches.** 

Neither  by  state  laws  **  nor  under  the  federal  rules  need  there  be 
any  request  to  the  corporatum  to  aue  or  any  refusal  by  it  to  act 


tion  of  injury  to  plaintiff  will  not 
Mtve  his  complaint  from,  demurrer. 
Ames  T.  American  Telephone  &  Tel- 
egraph Co.,  160  Fed.  S20. 

Whore  action  is  brought  by  minor- 
ity Btockholders  against  directors  and 
officert  for  misappropriation  of  cor- 
porate funds,  and  the  allegations  are 
eueb  that  the  action  will  be  deemed 
in  behalf  of  plaiAtifla  only,  an  aver- 
ment that  it  is  brought  for  others  as 
well  as  themaelvea  doea  not  impair  its 
BufScieucy  as  an  action  in  behalf  <rf 
plaiutiffa.  McGonnell  v.  Combination 
Mining  Ss  Milling  Co.,  30  Mont.  230, 
104  Am.  8t.  Bep.  703,  76  Pac.  194. 

Dominion,  control  or  apptopriatian 
of  property  should  be  pleaded  from 
the  facta  and  not  aa  a  bare  conclosCbn. 
Caflal]  V.  Bandera  Tel,  Co.,  —  Ter, 
,  Civ.  App.  — ,  139  a.  W.  105. 

CouBUlt  alao  the  other  portiona  of 
thia  work  referred  to  in  preceding 
notes  under  this  section. 

Aa  to  what  are  regarded  aa  actiona 
based  on  individual  riglit  nnd  wha-t 
on  corporate  righta,  see  the  aucceed- 
iug  section. 

SI  Until  the  rights  of  a  stockholder 
have  been  denied,  right  of  action 
against  the  corporation  to  compel  rec- 
ognition does  not  accrue.  Morey  v. 
Fiab  Bros.  Wagon  Co.,  108  Wis.  5S0, 
84  N.  W.  882. 

The  possibility  that  a  stockholder 
in  s.  national  bank  will  be  assessed  if 
any  asaeta  are  wasted,  docs  not  make 
the  action  individual  rather  than  de- 
rivative  where  there  is  no  allega- 
tion that  he  was  or  will  be  ao  aaaetaed. 


Mobs  v.  Qoodhart,  47  Mont.  SST,  131 
Pac.  1071.. 

An  ineffectual  conspiracy  to  de- 
fraud is  not  actionable.  Callall  v. 
Bandera  Tel.  Co.,  —  Tex.  Civ.  App. 
— ,  136  8.  W.  106. 

■B  Action  will  not  lie  for  breach  of 
an  agreement  to  employ  plaintiff  as 
an  officer  for  a  term  and  to  divide 
all  profits  in  a  way  regnrdleas  of 
■toekholders,  auch  agreement  being  on 
ito  face  oppoaed  to  pnblic  policy.  Ab- 
bott V.  Harbeaon  Textile  Co.,  1Q2 
K.  T.  App.  Div.  405,  147  N.  T.  Bnpp. 
1031. 

40  A,  general  statement  that  plaintiff 
in  1SS7  "became,  ever  sinec  has  been, 
and  now  ia  a  atoekholder"  of  detenil- 
anta  pleada  a  faet  and  not  a  eon- 
cluuon.  FosB  V.  People's  Gas  Light 
&  Coke  Co.,  841  111.  23S,  69  N.  B. 
351. 

U  Complainant  need  not  offer  to  re- 
pay on  suing  to  cancel  illegal  stock, 
if  none  of  the  money  came  to  coro- 
plainant.  Defendant 'a  righta,  if  ajiy, 
should  be  adjuated  between  him  and 
the  corporation  on  the  hearing.  Traak 
V.  Chaae,  107  Me.  137,  77  Atl.  898. 

4BA  bill  alleging  that  "before  the 
commencement  of  this  suit"  plaintifF 
demanded  en  accounting  of  defend- 
ant corporation,  being  taken  agaiuat 
the  pleader  ahows  lachea  where  the 
stock  waa  acquired  48  years  before 
and  there  ia  nothing  to  rebut  the  in- 
ference of  a  demand  then  made.  Fobs 
V.  People's  Gas  Light  ft  Coke  Co.,  241 
111.  238,  89  N.  S.  35L 

4l>Tbe   requirement^   of   demand   do 
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before  he  ean  sne  in  his  own  right ;  those  principles  have  no  applica- 
tion to  Hnch  suits.** 
Costs  and  allowances  go  hy  the  nsnal  mlea.** 


3IXXII.   BEKEDIES  OF  BTOCKHOLDiraS  FOB  mJDBIES  TO  COBPORATION; 
RIQBTS  OF  ACTION  AND  PBOCEDUBE 

§4051.  In  general;  corporate  and  IndiTldnal  injuries  distingiiiBbod. 
In  the  preceding  sections,  we  have  considered  the  rights  of  a  stock- 
holder or  member  of  a  corporation  to  maintain  actions  at  law  and 
suits  in  equity  against  the  corporation  and  its  officers  or  agents  to 
enforce  rights  which  belong  to  him  individually,  or  to  prevent  or 
redress  injuries  to  him  individually.  We  are  now  to  deal  with  the 
remedies  of  stockholders  to  enforce  rights  belonging  to  all  the  stock- 
holders collectively, — or  to  the  corporation,  as  distinguished  from  the 
individual  stockholders, — and  to  enjoin  or  redress  injuries  to   the 


not  applj  in  eaaea  where  a  stockhold- 
er aues  as  •  creditor.  Jennett  t.  Peo- 
ple'e  Trwwp.  Co.,  178  K.  C.  35,  89  8. 
E.  787. 

Demmnd  not  necesaaiy  whfre  rait 
la  SD  Individual  one  to  restrain  sale 
of  stork  to  satisfy  illegal  aBaessment 
and  for  an  accounting  for  misappro- 
priated funds.  MeConnell  y.  Combi- 
nation Mining  A  Milling  Co.,  30  Mont. 
239,  104  Am.  St.  B«p.  703,  TO  P&C 
164. 

If  the  rule  requiring  previons  de- 
mand (to  cancel  illegal  stock)  applies 
nt  all  in  an  individual  salt,  it  is  dis- 
pensed with  wbere  useless  or  futile 
bccanse  of  defendants '  hostility. 
Traak  v.  Chase,  107  He.  137,  77  Atl. 
698. 

In  Btebblos  v.  Perry  County,  167 
m.  567,  47  N.  E.  1048,  rev'g  66  HI. 
App.  437,  It  was  held  tliat  a  stock- 
holder injured  by  It  might  sue  to  can- 
cel atoek  issued  to  a  county  for  bonds 
nnlawfoHy  issued  by  the  county, 
without  having  made  a  demand  on 
the  corporation  to  sue,  as  the  corpora- 
tion could  not  sue  to  cancel  its  own 
stoek.  This  is  placed  by  the  eonrt 
on  the  ground  that  a  stockholder  may 


without  request  sue  for  relief  from 
ultra  vires  acts. 

4ANo  demand  by  a  stockholder  on 
the  officers  of  the  corporation  to  bring 
suit  against  another  stock  holder  is 
necessary  under  Eqnity  Bule  94,  be- 
fore snlng  in  bis  own  name,  when  the 
right  of  action  is  one  which  ths  cor- 
poration could  not  enforce  in  its  en- 
tirety. Westerlund  v.  Black  Bear 
Min.  Co.,  203  Fed.  599;  Barcus  v. 
Gates,  89  Fed.  7S3.  See  also  Briggs 
T.  Traders'  Co.,  145  Fed.  SS4. 

**  Costs  were  allowed  but  allow- 
suce  for  counsel  fees  denied  in  a  suc- 
cessful Individual  action  to  roBtrain 
doing  of  ultra  viros  acts.  Alexander 
v.  Atlanta  ft  W.  P.  K.  Co.,  113  Ga. 
193,  54  L.  B.  A.  305,  36  8.  E.  772. 

Counsel  fees  may  be  allowed  out  of 
a  trust  fund  recovered  by  one  stock* 
holder  suing  for  all  alike  interested, 
and  it  is  no  objection  that  some  of 
defendants,  entitled  as  stockholders, 
will  thus  hear  the  cost,  they  not  hav- 
ing been  sued  as  stockholders  but  in 
another  capacity.  Heehelman  v. 
Geyer,  252  Pa.  123,  97  AU.  193. 

As  to  costs  in  derivative  suits,  see 
14093,  infra. 
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corporation.    This  distinction  between  the  individual  and  the  collec- 
tive rights  of  stockholders  is  of  the  greatest  importance. 

As  was  shown  in  a  former  chapter,  a  corporation,  unlike  a  mere 
partnership,  is  an  artificial  person  or  legal  entity  distinct  from  its 
stockholders."  As  a  distinct  legal  entity,  it  takes  and  ludds  the 
title  to  its  property,  manages  its  business  through  its  agents,  makes 
its  contracts  and  conveys  its  property.  If  it  makes  a  contract,  the 
rights  accruing  under  the  contract  are  the  rights  of  the  corporation 
and  not  the  rights  of  the  stockholders  individually.  Even  when  all 
the  stock  of  a  corporation  is  owned  by  one  person,  the  rights  under 
a  contract  by  the  corporation  are  its  rights  and  not  the  rights  of  the 
individual.  Except  as  hereafter  explained,  such  rights,  therefore, 
mtist  be  enforced,  not  by  the  stockholders  individually,  but  by  the 
corporation.*'    While  an  injury  to  the  corporation  resulting  from 


*>  8ee  Chap.  1,  aapra, 

i7See  IE  4061^070,  infra. 

The  corporation  must  ^uo  on  coa- 
tracta  accruing  tcr  it.  Farrer  v.  Pilla- 
hnij,  217  Maas.  330,  104  N.  K  737. 

Action  to  enforce  a  restrictive  trade 
agreement  in  a  contract  for  sale  of 
etock,  inures  to  the  corporation  bene- 
fited bf  auch  reatriction  and  not  to 
the  purehaser  of  the  stock,  the  re- 
striction being  severable  from  the 
sale.      Olson  v.  Ostb^,  178  111.  App.  165. 

Sven  tbougb  he  made  the  contract 
himself,  a  stockholder  cannot  sue  on 
it  if  the  corporation  was  intended  to 
bp  the  party  to  it.  White  v.  First 
Nat.  Bank  of  Pittsbargh,  252  Pa.  205, 
97  Atl.  403.  But  he  can  sue  on  one 
made  by  it  for  his  benefit.  See  Qar- 
rUon  T.  Eeed,  77  N.  J.  L.  569,  72  Atl. 
301;  Fleming  v.  Beed,  77  N.  J.  L. 
563,  72  Atl.  299. 

Breach  of  agreement  to  form  a 
water  corporation  and  contribute  to 
cost  of  making  and  repairing  its 
ditches  accrues  to  it;  hence  stock- 
holders who  made  repairs  cannot  en- 
force contribution  under  the  con- 
tract. DeschampB  v.  Loiselle,  50 
Mont.  565,  148  Pac.  335. 

Where  plaintiff's  rights  arise  out 
of   a   contract    of   employment    with 


his  corporation  and  not  from  his  stock 
ownership,  he  must  look  to  it,  and 
he  cannot  eue  for  fraud  in  a  contract 
between  his  corporation  and  another 
to  which  he  was  not  a  partv  though 
he  was  to  share  therein.  Neither  can 
he  sue  as  a  stockholder  if  his  cor- 
poration has  not  refused  to  do  so. 
Gilman  v.  German  Lithographic  Stone 
Co.,  152  Ky.  606,  153  S.  W.  996. 

The  sole  or  controlling  jitoekliolder 
can  only  sue  in  the  corporate  right 
to  redress  corporate  injuries.  Tan 
Cleave  v.  Demorest,  174  N.  T,  App, 
Dlv.  928,  160  N.  T.  Bupp.  923. 

A  sole  stockholder  may  not  sue 
either  in  his  own  or  In  the  corporato 
name  for  a  breach  of  contract  ac- 
cruing to  the  corporation.  Mioton  v. 
Del  Corral,  132  La.  730,  61  So.  771. 

The  sole,  or  substantially  sole,  stock- 
holder, even  when  granted  plenary 
powers  by  resolution,  is  not  the  sole 
owner  of  the  corporation.  Buffalo 
Electro-Plating  Co.  v.  Day,  151  N".  Y. 
App.  Div.  237,  135  N.  Y.  Supp.  1054. 

The  sale  of  all  the  stock  of  a  cor- 
poration by  one  who  owns  it  is  not 
a  sale  of  all  the  property  and  fran- 
chises of  the  corporation  by  itself. 
Eppley  V.  Kennedy,  131  N.  Y.  App. 
Div.  1,  115  N.  Y.  Supp.  360,  rev'd 
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irrongdoing,  fraad  or  DegUgence  of  corporate  officers  operates,  in- 
directly, as  an  injury  to  stockholders,  the  injury  to  stockholders  is 
secondary  and  the  injury  to  the  corporation  primary.  It  is  for  the 
corporation,  therefore,  to  institute  action  for  wrongs  inflicted  upon 
it  by  corporate  officers**  or  to  set  aside  a  contract  made  in  fraud  upon 
corporate  rights.**  Hence  a  stockholder  has  no  primary  right  to 
institute  an  action  for  the  recovery  of  damage  resulting  to  the  cor- 
poration from  a  refusal  of  business  by  the  officers  as  a  result  of  a 
conspiracy  of  the  majority  stockholders,  in  order  to  wreck  the  cor- 
poration, resulting  in  a  foreclosure  of  the  corporate  property,  as  the 
damage  in  the  eyes  of  the  law  results  to  the  corporation,  rather  than 
a  stockholder.  Such  action  could  have  been  maintained,  however, 
upon  a  proper  demand  upon  and  refusal  by  the  governing  board  to 
institute  the  action,  or  it  could  have  been  maintained  by  a  receiver, 
if   one  had  been  appointed.'*     Xllustrating  the  general'  principle 


IBS  N.  T.  348,  91  H.  E.  797,  on  other 
grounds.    See  |  22,  supra. 

Corporation  does  not  loae  tta  Htiga- 
ble  right  b^  an  agreement  of  its  lole 
stoekholdOTB  selling  their  stock  and 
reHerving  tc  themselves  the  claim  in 
action  and  what  shoold  be  recovered 
on  it.  Puritan  Coal  Min.  Co.  v.  Penn- 
sflvania  B.  Co.,  £37  Pa.  420,  Add.  Cu. 
1014  B  37,  85  Atl.  426. 

usee  S2GS0  et  seq.,  supra.  See 
also  Converee  v.  United  Shoe  Maeh. 
Co.,  185  MasB.  422,  70  N.  E.  444;  Uc- 
Cloake^  v.  Snowden,  212  Pa.  249,  103 
Am.  St.  Bep.  867,  61  AU.  790 ;  Shoun 
V.  ArrostroDg  (TenD.  Ch.  App.},  59  B. 
W.  790. 

A  stockholder  can  Dot  sue  individu- 
ally for  injury  to  him  wrought  only 
through  sacriflcing  corporate  inter- 
ests in  the  Interest  of  another  corpo- 
ration. Converse  v.  United  Shoe 
Mach.  Co.,  209  Mass.  539,  95  N.  B. 
920. 

Depreciation  of  stock  values  dne  to 
defranding  the  corporation  and  to  di- 
rectors' negligence  belongs  ta  the  cor- 
poration alone.  Bartlett  v.  Kew 
York,  N.  H.  &  R.  B.  Co.,  221  Mass. 
530,  109  N.  E.  452.  See  also  f  1 4052, 
4063,  infra. 

••Oliver    v.   Oliver,    118    Oa.    362, 


45  B.  E.  232;  Continental  Ins.  Co.  v. 
New  York  ft  H.  E.  Co.,  187  N.  Y.  225, 
79  N.  E.  1026,  aff'g  103  N.  T.  App. 
Div.  282,  93  N.  Y.  Supp.  27;  Niles 
V.  New  York  Cent,  ft  E.  Biver  B. 
Co.,  69  N.  T.  App.  Div.  144,  74 
N.  Y.  Supp.  617;  Polhemus  y.  Polhe- 
mus,  43  N.  T.  Misc.  141,  88  N.  Y. 
Supp.  273. 

Where  an  officer  of  a  corporation 
has  withdrawn  corporate  funds  with- 
out authority,  a  stockholder  cannot 
maintain  an  action  for  the  purpose 
of  securing  payment  to  the  stock- 
holder of  a  proportion  of  the  fund  bo 
withdrawn  equivalent  to  the  propor- 
tion of  stock  held  by  such  stockbold. 
er.  Chicago  Macaroni  Mfg.  Co.  v. 
Eoggiano,  202  111.  312,  67  N.  E.  17, 
modifying  B9  111.  App.  5 OS. 

Win  discussing  the  matter  t->m  i-mirf 
said :  ' '  True,  the  plaiutiB 
fered  a  depreciation  in  the 
his  stock  as  a  result  of  thi 
and  in  this  respect  the  in; 
personal  to  the  holders  of  t! 
But  every  stockholder  has 
from  the  same  wrong,  ani 
plaintiff  can  maintain  an  ai 
the  recovery  of  the  dama 
tained  by  him,  every  sti 
must    be    accorded    the    eau 
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farther,  action  cannot  be  maintained  by  a  stocUudder  for  the  M- 
coveiy  to  himself  personally  of  moneys  misappropriated  by  the  cor- 
porate ofiScers  for  the  payment  of  their  salaries,  inaamach  as  soeh 
money,  when  recovered,  is  tiie  property  of  the  corporation.'^ 

If  the  property  of  a  corporation  is  converted  by  a  stranger,  or  if  a 
trespass  is  committed  thereon,  or  if  an  injury  to  its  property  is 
caused  by  the  negligence  of  another,  or  if  an  injury  is  tlireatened, 
tihe  injary  is  to  the  corporation,  not  to  the  stockholders  individaally, 
and  it  is  for  the  corporation,  and  not  for  the  stockhdden  as  in- 
dividaals,  to  take  proper  steps,  by  aetion  or  otherwise,  to  prevent  or 
redress  the  injury."  It  seems  that  if  the  stockholder  can  by  his 
own  action,  without  resort  to  courts,  woii:  oot  his  protection,  he  may 
do  80  and  then  have  his  rights  adjusted  with  the  corporation,  as  ^ere 
he  redeemed  its  property  from  execution  sale.** 

The  action  is  derivative,  L  e.,  in  the  corporate  right,  if  the  grava- 
men of  the  complaint  is  of  injuiy  to  the  corporation,**  or  to  the 


The  Injury,  however,  remlting  fron 
the  wrong  ma,  as  we  have  wen, 
to  the  corporation.  The  depreeiation 
Id  the  vaJne  of  the  plaintiff's  stock, 
and  that  of  the  other  stockbolden, 
waa  in  eonsequenee  of  the  waate  and 
deetmetion  of  the  property  and  fran- 
chise of  the  corporation."  Niles  v. 
New  Tori  Cent.  A  H.  Bivor  E.  Co., 
176  N.  Y.  119,  68  N.  £.  142. 

H  Bafferty  t.  DonneUj,  197  Pa.  423, 
47  At).  202. 

H  Where  stock  belonging  to  a  cor- 
poration ta  converted  by  a  private 
individoal  to  his  own  use,  the  right 
of  actiOB  for  the  eonveimon  lies  in 
the  corporation,  not  in  a  stockholder 
hj  whom  the  stock  waa  tranafened 
to  the  corporation.  Crosby  v.  Strat- 
ton,  17  Colo.  App.  212,  68  Pat  130. 
Bee  also  II 4052,  4066,  infra. 

HA  stockholder  mny  redeem  pr(^ 
erty  from  a  judgment  sale  by  pairing 
the  debt  nnder  the  same  eireuni- 
stances  that  he  eonld  sne  for  re- 
demption on  its  behalf.  Dnqneane 
Uold  Hin.  Co.  V.  Glsser,  46  Colo.  186, 
103  Pac-  299. 

MHolt  V.  Cnlifomia  Development 
Co.,  161  Fed.  3. 


A  bill  to  annul  a  contract  b«twea 
K  railroad  company  and  a  land  aad 
irrigatioa  company,  whereby  the  foe- 
iner  was  to  aid  the  latter  by  advanc- 
ing money  to  stop  the  infiow  of  ihe 
(dorado  Biver  into  8alton  Se*  t* 
the  injury  of  both,  was  on  behalf  of 
the  corporation  where  It  was  allied 
that  the  scheme  was  a  fraod  to  im- 
pose debts  on  the  land  company  aad 
eventually  to  absorb  it.  Holt  v.  Cal- 
ifornia Development  Co.,  161  Fed.  3. 

I^egligence  of  direeton  in  Cailing 
to  enforce  leases  is  a  corporate  cMiae 
of  action.  Kelly  v.  Dolan,  233  Fed. 
635. 

Failing  to  enforco  a  lease  and  aaf- 
fering  a  mortgage  to  be  defaoltcd 
ia  a  eorporate  wrong.  Uoran  v.  Tree- 
land,  81  N.  T.  Misc.  664,  143  X.  T. 
Bnpp.  522. 

Appropriation  of  cash  and  treasaiy 
stock  and  alienation  of  proper^  be- 
longing to  corporation  states  n  eoT^ 
porate  cause  of  action.  BmCrgreM 
r.  Weimer,  138  Via.  112,  119  K.  V. 
836. 

Sals  of  majority  ftock  to  eompet- 
ing  road  is  injury  far  corpormticat,  if 
at  all,  not  to  minori^  as  individMla, 
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whole  body  of  its  stock  or  property  withoat  any  severance  or  dis- 
tribntion  amon^  individnal  holders"  or  seeks  to  recover  assets  for 
it"  or  prevent  dissipation  of  them.*'  On  the  other  hand,  if  the 
essential  injury  is  to  the  plaintiff  as  a  stockholder,  the  action  being 


DeUvan  v.  N«w  York,  N.  B.  ft  H.  B. 
Co.,  15*  N.  Y.  App.  Div.  8,  139  N.  Y. 
Supp.  17,  tev'g  137  N.  T.  Supp.  207, 
three  judges  disBenting. 

Bight  to  ine  tor  the  loss  of  the  nee 
of  money  which  wonid  have  been 
earned  had  leaaeB  been  renewed  is  in 
the  corporation  and  not  in  the  stock- 
holder deprived  of  dividends.  Sing' 
crs-Bigger  v.  Yonng,  166  Fed.  82. 

» Kelly  T.  MiBBiBsippt  Bivcr  Coal- 
ing Co.,  175  Fed.  482;  Oliphant  v. 
Woodbum  Coal  ft  Mining  Co.,  63 
Iowa  332;  Drinkwater  v.  Portland 
Marine  By.,  18  Me.  36;  Hodadon  v. 
Copeland,  16  Me.  314. 

Stock  depreciation  is  actionable  if 
due  to  fraud,  ultra  vires  act«  or 
negligence  of  officers;  but  the  cor- 
poration should  sue,  and  not  the  stock- 
holder, unless  it  refuses.  Caffall  v. 
Bandera  Tel.  Co.,  —  Tex.  Civ.  App. 
— ,  136  a  W,  105. 

Vhere  the  wrongful  acts  complained 
of  consisted  in  the  falaiQcation  and 
mutilation  of  the  corporate  records, 
the  court  said;  "These  acts  were  an 
invasion  of  the  corporate  rights. 
The  wrong  was  done  primarily  to  the 
whole  corporation,  and  the  plaintiff 
was  afFected  and  injured  in  the  value 
of  his  shares  only  through  his  inter- 
eat  in  the  corporation  and  the  injury 
done  to  its  property,  BodreSB  for 
such  a  wrong  must  ba  obtained  by 
the  corporation  itself  through  its 
regularly  constituted  agents.  The 
plain  tifC  waa  not  the  corporation 
notwithstanding  he  owned  end  eon- 
trolled  a  majority  of  ita  stock. 
He  did  not  own  or  control  it> 
property  or  make  or  cancel  its  con- 
tracts with  the  defendant.  •  •  • 
He  was  injured  the  same  as  every 


other  shareholder  because  of  and 
through  the  injury  to  the  corporation 
property  and  rights.  There  was  no 
special  injury  to  the  plaintiff  differ- 
ent from  that  to  all  other  sharehold- 
ers, nor  were  hie  individual  rights  in- 
jared  outside  of  the  injury  suffered 
by  the  collective  entity,  the  co^p<^ 
ration."  Wells  v.  Dane,  101  Me.  67, 
63  Atl.  324. 

M  An  action  cannot  be  treated  a« 
individual  to  recover  a  share  in  prop- 
erty where  part  of  the  relief  sought 
is  the  turning  back  to  the  corpora- 
tion of  assets  held  by  officers.  Brock 
v.  Poor,  216  N.  Y,  3S7,  111  N.  E. 
22B,  rev'g  167  N.  Y,  App.  Div.  784, 
798,  800,  153  N.  Y.  Supp.  332. 

Accounting  of  Atock  inequitably  is- 
sued to  defendants  and  of  dividends 
paid  and  interest  thereon  sounds  in 
right  of  the  corporation  and  not  of 
the  stockholder.  Continental  Securi- 
ties Co.  V.  Belmont,  75  N,  T.  Misc. 
234,  133  N.  T.  Supp.  560,  aS'd  150 
K.  Y.  App.  Div.  298,  134  N.  Y.  Supp. 
635,  which  is  afl'd  by  206  N.  Y.  7,  51 
L.  B.  A.  (N.  S.)  112,  Ann.  Cas.  1914  A 
777,  90  N.  E.  138. 

Injunction   and   accounting  suit  for 
use  of  property  and  contract   of  cor- 
poration for  personal  proBt  is  deri<^- 
tive.     Dillon    v.    Pan-American   T 
atrical  Co.,  06  N.  Y.  Misc.  501,  : 
N.  Y.  Supp.  548. 

Both  at  common  lav/  and  by 
rect  enactment  in  Missouri  the  ri| 
to  recrrver  misappropriated  ass 
from  an  officer  Is  in  tbe  corporati 
whence  it  passes  to  a  trustee  in  ba: 
mptey.  In  re  SwoBord  BroB.  I 
Goods  Co.,  180  Fed.  549. 

VTBaum  V.  Sporborg,  146  N. 
App.  Div.  537,  131  N.  Y.  Supp.  267 
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based  on  a  contract  to  which  he  is  a  party  **  or  a  right  belonging 
severally  to  him  **  or  on  fraud  affecting  him  directly  **  it  is  an  in- 
dividual action. 

A  wrong  may  be  actionable  by  both  the  stockholder  and  the  cor- 
poration.'^ A  suit  by  stockholders  against  a  managing  committee  on 
an  agreement  by  which  the  corporate  management  was  given  to  it 
is  on  its  face  an  individual  suit"  The  caption  and  prayer  may 
aid  in  determining  which  is  the  true  character  of  the  action,**  but  the 


BBA  fltoekholder  who  U  a  party  to 
a  tniBt  agreemeut  by  which  Block  was 
deposited  and  certain  promises  made 
by  the  tniHtBBH  may  sue  thereon  for 
hinuelf  and  all  stockholders  simi- 
larly situated,  but  it  is  not  a  deriva- 
tive suit  in  right  ot  the  corporation. 
Brock  T.  Poor,  187  N.  Y.  App.  Div, 
784,  153  N.  y.  Supp.  332. 

W  Where  individual  water  rights 
are  sought  to  be  quieted,  the  action  is 
individual,  although  plaintiff  is  a 
stockholder  in  a  mutual  water  corpo- 
ration and  alleges  that  it  recognizes 
the  other  defendant's  priority  of 
claim.  Larimer  Ic  Weld  Beservoir 
Co.  V.  Ft.  Collins  Milling  ft  Elevator 
Co.,  60  Colo.  241,  152  Pac.  1160. 

M  Deceit  practiced  on  a  stockholder 
to  induce  him  to  join  in  a  diuolution 
proceeding  is  an  individual  wrong 
and  not  a  corporate  one.  Vogt  v. 
Vogt,  119  N.  T.  App.  Div.  518,  104  N. 
Y.  Supp.  164. 

Deceit  in  representing  stock  to  be 
treasury  stock  whereas  it  was  issued 
^tock  is  a  tort  to  the  buyer  and  not 
to  the  corporation.  Whittea  v.  Dab- 
ney,  171  Cal.  621,  154  Pac.  312. 

Where  the  majority  holder  seeks 
protection  againat  increase  of  stock 
to  onst  bim  of  control,  the  action  is 
individual  and  not  derivative.  With- 
erbee  v.  Bowles,  201  N.  T.  427,  95 
N.  E.  27,  rev'g  142  N.  Y.  App.  Div. 
407,  1E6  N.  Y.  Supp.  954.  The  same 
is  true  of  an  action  for  depriving 
him  of  the  right  to  buy  his  share  in 
a  rightful  issue.  Waters  v.  Horace 
Water  ft  Co.,  801  N.  Y.  184,  94  N. 


E.  602,  aft'g  130  N.  Y.  App.  Div.  678, 
115   N.   Y.    Supp.   432. 

<1  If  deceit  and  mismanagement  in- 
dnce  the  plaintitF  to  sell  bis  stock,  the 
eaase  of  actios  may  be  individual, 
though  injury  was  also  done  to  the 
corporation.  Von  Au  v.  Ifagenhei- 
mer,  196  N.  Y.  510,  89  N.  E.  1114, 
aft'g  126  N.  Y.  App.  Div.  257,  110  N. 
Y.  Supp.  629. 

fl>  Action  for  accounting  by  a 
stockholder  against  a  creditors'  com- 
mittee managing  corporate  affairs  to 
secure  or  pay  its  debts  is  representa- 
tive of  stockholders  and  not  an  ae- 
tlou  on  behalf  of  corporation  unless 
the  complaint  safficieutly  pleads  aome 
right  in  it.  Brock  v.  Poor,  167  N.  Y. 
App.  Div.  784,    153  N.  Y.  Supp.  332. 

■S  The  title  and  the  substance  of 
the  allegations  may  be  considered  to 
show  that  the  suit  is  derivative. 
Brewster  v.  F.  Q.  Brewster  ft  Co.,  138 
N.  Y.  App.  Div.  139,  122  N.  Y.  Supp. 
lOlB. 

A  prayer  for  individual  relief  may 
mark  allegations  as  setting  up  an  in- 
dividual cause  (recovery  of  stock  held 
under  au  agreement  and  for  an  ac- 
counting). Brock  V.  Poor,  216  N. 
Y.  387,  111  N.  E.  229,  rev'g  167  N.  Y. 
Avp.  Div.  784,  798,  800,  193  N. 
Y.  Supp.  332. 

An  addition  to  a  complaint,  to  Mt 
aside  a  stock  sale  aa  injurious  indi- 
vidually, of  a  prayer  to  set  aside  acta 
of  directors  increasing  capital  stock 
in  furtherance  of  the  oouspiraey  doea 
not  make  the  action  derivative  or  in- 
troduce an  additional  catise  of  setiea. 
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complaint  does  not  make  a  suit  individual  or  derivative  by  calling  it 
one  or  the  other.**  Not  only  is  a  single  stockholder  without  power 
to  institnte  action  in  behalf  of  the  corporation,  but  action  may  not 
be  maintained  by  the  holders  of  stock  in  severalty.*" 

So  far  is  the  action  or  suit  one  in  representation  of  a  corporate 
right,  that  an  executor  suing  as  a  stockholder  does  not  in  the  full 
sense,  it  would  seem,  represent  his  testator  for  the  purposes  of  the 
Buit,"  and  transferees  of  stock,  when  they  sue  as  plaintiffs,  may  be 
but  are  not  necessarily  subject  to  the  equities  of  their  predecessors." 

The  suit  is  not  technically  a  stockholders'  suit  unless  it  is  based 
on   a  right  derived  from  the  status  of  a  stockholder ; "  thus  the 


Witherbee  v.  Bowles,  201  N.  T.  427, 
93  N.  B.  27,  rev's  "2  N.  T.  App.  Div. 
407,  126  N.  T.  Hnpp.  954. 

AUegations  of  fraudulent  aliena- 
tion of  eorpoT&te  piopertj  and  a 
prajer  for  annulment  of  transfer!, 
for  aceonnting  and  aacertainment  of 
plalntifT's  due  propoTtion  of  wliat  de- 
fendants wrongfully  received,  and  for 
judgment  in  plaintiff's  favor,  sonnda 
in  an  iDdividnal  right.  Hearat  v.  Put- 
nam Uin.  Co.,  28  Utah  IS4,  67  L.  B. 
A.  784,  107  Am.  St.  Eep.  6fl8,  77  Pac. 
753. 

An  accounting  foT  payments  on 
fltatute-baired  notes  and  for  payment 
of  excessive  interest  on  a  loan,  Reek- 
ing to  recover  such  sums  for  the  cor- 
poration, is  derivative.  Kevins  v. 
Brooklyn  Qtisen  (N.  Y.  UIh.},  167 
N.  T.  Snpp.  96. 

MA  bill  to  invalidate  an  agreement 
between  a  manufacturing  and  a  sell- 
ing company,  alike  controlled  by  de- 
fendants, whereby  both  the  output 
and  the  priced  were  restricted  to  the 
detriment  of  the  former,  and  for  an 
accounting,  is  one  in  the  corporate 
right,  notwithstanding  an  allegation 
that  it  ia  an  individual  suit.  The 
94th  Equity  Rule  applies.  Smith  v. 
ChaM  &  Baker  Piano  Hfg.  Co.,  1S7 
Fed.  486. 

••Haekett  v.  Northern  Pac  B.  Co., 
140  Fed.  717.  In  this  ease  plaintiffs 
ecmtended,  further,  that  as  the  par- 


ties were  before  the  court,  the  action 
might  be  severed  and  the  defendant 
required  to  answer.  The  conrt  de- 
clined to  grant  the  request,  however, 
on  the  ground  that  there  wm  no 
unity  of  Interest  in  the  subject-matter 
involved.  Bee,  to  the  same  effect, 
Loewenstein  y.  Diamond  Boda  Water 
Mfg.  Co.,  04  N.  Y.  App.  Div.  SS3,  88 
N.  y.  Supp.  313. 

M  Thus  an  executor 's  aolt  raised 
the  question  whether  he  stood  as  the 
representative  of  the  decedent,  so 
that  declarations  of  decedent  a*  to 
tianaactions  with  the  individual  de- 
fendants were  excluded  under  the 
statute.  The  court  declined  to  de- 
cide the  question  because  error  could 
be  predicated  on  another  ground,  but 
considered  the  question  to  be  debat- 
able. Qodley  V.  Crandall  ft  Gpdley 
Co,  212  N.  T.  121,  L.  B.  A.  1915  D 
632,  105  N.  £.  818,  modifying  153  N. 
Y.  App.  Div.  fl»7,  139  N.  Y.  Supp. 
236. 

«T  It  will  be  aeen  hereafter  that  the 
doctrine  of  laehee  and  estoppel  ia  not 
imputed  to  the  aaceesaor  in  title  to 
the  stock,  unless  some  element  of 
notice  or  participation  or  the  like 
was  preaent;  so  that  an  equity  ex- 
ists against  the  successor  which 
brings  into  play  thoee  defenses  that 
were  good  as  against  his  predecessor. 
See   14072,  infra. 

HA  suit  by  complainants  based  on 


VIPrlv.  Corp. — 56 
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stockholder  ma^  be  a  creditor  of  the  corporation,  and  if  he  sues  in 
that  right  and  capacity  his  suit  is  not  truly  a  stockholder's  suit  bat 
a  creditor's  suit.  Such  suits  are  treated  In  another  portion  of  this 
work." 

§  4062.  Kight  to  me  at  law.  Since  the  rights  arising  out  of  the 
contracts  of  a  corporation  belong  to  it,  and  not  to  the  stockholders 
individaally,  and  injaries  to  the  property  of  the  corporation  caused 
by  the  wrongful  act*  or  negligence  of  others  are  injuries  to  the  cor- 
poration itself,  it  necessarily  follows  that  any  action  at  law  to 
enforce  such  a  contract,  or  recover  damages  for  its  breach,  or  to 
obtain  redress  for  such  injuries,  most  be  brought  by  the  corpora- 
tion in  the  corporate  name,  and  through  its  managing  officers.  Neither 
a  single  stockholder  nor  all  the  stockholders,  as  individuals,  can  main- 
tain an  action  at  law  in  their  own  names  upon  a  contract  made  by 
the  corporation,  or  for  injuries  committed  against  the  property  of 
the  corporation,  as  trespass,  trover  for  the  conversion  of  property,  an 
action  on  the  case  for  injuries  caused  by  the  acts  or  negligence  of 
another,  or  an  action  of  replevin  or  ejectment  to  recover  corporate 
property.  All  such  actions  must  be  brought  in  the  corporate  name, 
and  cannot  be  maintained  by  stockholders  in  their  own  names,  either 
on  their  own  behalf  because  of  their  equitable  interest  in  the  property 
of  the  corporation,  or  on  behalf  of  the  corporation.  This  principle 
applies,  whether  the  wrongs  complained  of  are  the  acts  or  negligence 
of  strangers,  or  the  fraudulent  or  vrrongful  acts  or  n^Iigence  of  the 
directors  or  managing  officers  of  the   corporation.™     A  statutory 


a  eontractnal  tnut  in  th«ir  favor  an- 
tedating the  corporation  formed  pur- 
suant to  the  contract  is  not  a.  atoek- 
holder'g  guit ;  and  the  practice  of  such 
■nitB  doea  not  ftpplj.  ComplaimuitB 
need  not  be  atoekholders  in  lueh  snit- 
Bogeti  V,  Penobscot  Min,  Co.,  154 
Fed.  606. 

nSee  chapteis  on  InaolTeney  and 
BankruptcT-   and   Beoeivers,  infra. 

In. a  New  Jersey  case  the  court  said: 
"Now,  the  slightest  reflection  upon 
the  nature  of  a  creditor's  suit  againat 
a  corporation  and  a  stockholder 'a  suit 
against  a  corporation  will  show  how 
radically  different  those  twcr  things 
are.  When  we  have  either  a  creditor 
or  a  stockholder  qualified  to  appear 
as  the  actor,  to  set  in  motion  the  ma- 


ehinery  of  the  ooort  for  the  aeecrm- 
plishment  of  juttiee,  for  securing  this 
in^ortant  remedy  on  behalf  of  the 
public  for  the  prevention  of  fraud, 
sertainlj  there  is  a  very  strong  indi- 
cation that  what  the  statate  is  aimed 
to  secure  ia  th«  redress  or  the  preven- 
tion of  a  public  wnin^  rather  than 
the  enforcement  of  a  private  right — a 
private  right  either  of  a  stockholder 
qua  stockholder,  or  of  a  creditor 
qua  creditor."  Gallagher  v.  Asphalt 
Co.  of  America,  67  K.  J.  Eq.  441,  58 
Atl.  403. 

nOaUfoinla.  Oorhan  v.  OUson,  28 
Cal.  479. 

Oninactlcnt  Allen  v.  Curtis,  86 
Conn.  456. 

Gwogla.     UcAfee    v.   ZetUer,    103 
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cause  of  action  for  damages  is  within  this  role  if  it  accrues  to  the 
corporation.^*  The  fact  that  one  person  owns  all  the  stock  of  a 
corporation  does  not  enable  him  to  sue  in  his  own  name  for  an  injury 
to  the  corporation,  for  the  corporation  is  nose  the  less  a  separate  and 
distinct  person  in  the  law.'" 

As  stated  above,  it  makes  no  difference  in  tiie  application  of  this 
rule  that  the  injory  is  caused  by  the  officers  of  the  corporation  in 
their  management  of  its  affairs.  Misfeasance  or  negligence  on  the 
part  of  the  managing  officers  of  a  corporation,  resultii^  in  loss  of  its 
assets,  is  an  injury  to  the  corporation,  for  which  it  must  sue.  A 
stockholder  cannot  sue  for  damages  because  his  stock  is  rendered 
worthless." 

At  law  there  is  no  exception  to  this  rule,  even  when  the  corporation 
refuses  to  sue.  In  such  a  case,  however,  as  we  shall  see  in  the  lollow- 
ing  sections,  the  stockholders  have  their  remedy  in  equity. 

§4063,  Sight  to  sne  In  equity  or  equitable  action.  In  ordinary 
circumstances,  when  redress  or  preventive  relief  is  soi^ht  for  a  wrong 


(to.  579,  30  S.  E.  ZS8;  Stede  Lnmbet 
Co.  V.  Laurens  Lumber  Co.,  98  G».  389, 
24  S.  E,  755;  Bethune  v.  Wells,  W  Om. 
486,  21  8.  E.  230. 

maiMW.  ToinUiiBOii  V.  Biioklsyen 
Union,  No.  1,  87  Ind.  308;  CutBhaw  v. 
Fargo,  8  Ind.  App.  691,  36  N.  E.  650, 
34  N.  E.  376. 

T,n^iTi«tifc  Panrie  V.  Uilkuidoi), 
3  Mart.  (N.  a)  476. 

HKina.  Eemiebec  ft  P.  B.  Go.  v. 
Portland  ft  E.  B.  Co.,  S4  He.  173; 
Smith  V.  Poor,  40  Me.  41G,  03  Am. 
Dee.  672;  Drinkwater  v.  Portland 
Harine  Bf.  Co.,  18  Me.  35;  Hodsdon  T. 
Copelsnd,  16  Me.  314. 

MUMudmwtta.  Bartlett  v.  Brick- 
ett,  14  Allen  62;  Smith  v.  Kurd,  IS 
Ueto.  371,  46  Am.  Dee.  OSO. 

HlehlgaiL  Bandall  v.  Dudley,  111 
Mich.  437,  69  N.  W.  729;  Tulbot  V. 
Seripps,  31  Mieh.  26S;  People  t.  State 
Tieaaurer,  24  Mich.  468. 

Nnr  Toric  Uoran  t.  Treeland,  81 
Uiae.  664,  143  N.  Y.  Supp.  S22 ;  Miles 
V.  Now  York  Cent,  ft  H.  Bivar  E. 
Co.,  35  MiM.  69,  71  N.  T.  Supp.  271; 
Thompson  v.  Stanley,  20  N.  T.  Snpp. 


American  Art  Union, 
5  Sandf.  614. 

WlKondn.  Button  v.  Hoffman,  61 
Wis.  20,  50  Am.  Bep.  131,  20  M.  W. 
667. 

See  also  |  2679  et  seq.  as  to  suits  by 
stockholders   against   officers, 

Tl  He  cannot  sue  at  law  In  its  right 
to  reeover  treble  damages  given  hj 
the  Sherman  Anti-truat  Act,  |7,  but 
must  go  into  equitj.  United  Copper 
Seeuritiea  Co.  v.  Amalgamated  Copper 
Co.,  223  Fed.  421.     And  see  13400, 

As  tff  actions  under  Sherman  Anti- 
trust Act  where  the  Btockholder  him- 
self is  damaged,  see  Bupra,  preceding 
section   and   note   and   1 3400   ct   seq., 

71  Button  T.  Hoffman,  61  Wis.  20, 
SO  Am.  Bep.  131,  20  N.  W.  667,  where 
it  was  held  that  the  owner  of  all  the 
stock  of  a  corporation  eould  not  main- 
tain an  action  of  replevin  tcr  recover 
property  belonging  to  the  corporation. 
See  also  Bandall  v.  Dudley,  111  Uieh. 
437,  69  N.  W.  720,  and  Chap.  1,  supra. 

n  Smith  V.  Hurd,  12  Uetc.  (Mass.) 
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committed  or  threatened  against  a  corporation,  whether  hy  strangen 
or  by  its  officers,  or  vhere  it  is  son^t  to  enforce  contracts  or  other 
rights  of  a  corporation,  the  same  principle  applies  to  suits  in  equity 
as  to  actions  at  law.  Except  as  hereafter  shown,  the  suit  must  be 
brought  by  the  corporation  itself  in  the  corporate  name,  and  cannot 
be  brought  by  a  stockholder  on  his  own  behalf,  or  on  behalf  of  himself 
and  others.'*  In  equity,  however,  the  rule  is  not  inflexible,  as  it  is  at 
law.  In  a  proper  ease,  a  oourt  of  equity  will  look  beyond  the  cor- 
porate body  as  a  legal  entity  distinct  from  its  members,"  and,  dinre- 
gardii^  the  fiction,  wiU  recognize  the  fact  that  a  corporation  is  in 
reality  an  association  of  individuals  for  the  purpose  of  private  gain, 
like  an  ordinary  partnership,^  and  that,  while  they  have  not  the 
legal  title  to  the  assets  of  tie  corporation,  they  are  nevertheless  the 
beneficial  or  equitable  owners.  And  if  an  injury  is  committed  or 
threatened  against  the  corporation  which  will  constitute  a  violation 
of  the  equitable  rights  of  stockholders,  and  for  any  reason  a  dis- 

371,  46  Am.  Dee.  690;  mies  v.  New  Btaod«  Idud.    Hazard  v.  Ihirast, 

rork  Cent.  &  H.  Eiver  B.  Co.,  85  N.      11  B.  I.  IBS. 

Y.  Hlae.  69,  71  N.  Y.  Bopp.  271,  and  TanueaMe.  WaUbco  v.  Lincoln  Sav. 
other  coses  cited,  %  40S3,  sapra.  See  Bank,  89  Tenn.  S30,  24  Am.  St.  Bep. 
also  f  S679  et  Beq.,  anpra. 

A    stockholder    cannot    i 
cover   damSigeH    for    forecloHure    of   ( 


mortgage  in  fraud  of  minority  stoek- 
holders,  for  the  right  of  actios  is  in 
the  corporation,  NilcB  ».  New  York 
Cent.  «  H.  Biver  B.  Co.,  88  N.  T. 
Miec.  «B,  71  N.  Y.  Sopp.  271. 

nunltad  Statse.  Hawea  v.  Oak- 
land, 104  U.  B.  450,  26  L.  Ed.  837. 

Oallfornlak  Bacon  r.  Irvine,  70  Cal. 
221,  11  Pac.  646. 

Maine.  Smith  v.  Poor,  40  Ue.  415, 
63  Am.  Dec.  872;  Hersey  v.  Taarfo, 
24  Me.  0,  41  Am.  Dee.  364. 

Marylaad.  Booth  v.  Bobinaon,  55 
Md.   419. 

HanaclinMtta  Dnaphj  v.  Traveller 
Newspaper  Asb'd,  146  Masa.  495,  16 
N.  K  426. 

Mlanut  Slattery  v.  St.  Loiii«  ft 
N.  O.  Tranap.  Co.,  81  Mo.  217,  60  Am. 
Bep.  245,  4  B.  W.  79. 

Kaw  JUMT.  Brown  v.  Yandyke, 
8  N.  J.  Bq.  795,  55  Am.  Dec  230. 


625,  15  a  W.  448. 

Texas,  Catea  v.  Sparkman,  73  Tex. 
619,  15  Am.  St.  Bep.  806,  11  8.  W.  846. 

Wwt  Virginia.  Bathbone  v.  Park- 
eraburg  Gas  Co.,  81  W.  Va.  79S,  8  B. 
E.    570. 


Cnnningbam  v,  Wecb- 
aelberg,  106  Wia.  359,  81  N.  W.  414. 
EngUnJ.     MacdoQgall  v.  Gardiner, 

1  Ch.    Div.    13;    FosB    v.    Harbottle, 

2  Hare  461;  Rnasell  v.  Wakefield  Wa- 
terworka  Co.,  L.  B.  20  Bq.  474. 

See  alao  many  other  cues  hereafter 
cited  and  |  2679  et  seq.,  aupra. 

The  principle  annoanced  in  the  text 
ii  BO  well  establiabed  that  in  moat  of 
the  recent  caaes  where  the  same  or 
aimilar  language  ia  found,  it  la  appar- 
ent that  the  court  ia  merely  uttering 
a  preamble  for  diacuaaion  of  the  real 
point,  to  wit,  whether  there  ia  aueh 
equity  as  allows  the  atockholdera  to 
Bue  for  the  corporation.  See  cases 
cited  in  notes  to  i  4061  et  aeq,,  infra. 

71  See  Chap.  1,  anpra. 

78  See  Chap.  1,  enpra. 
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senting  stockholder  cannot  obtain  redress  or  relief  throt^  the  eor^ 
poration,  a  ooort  of  equity  will  grant  appropriate  relief  in  a  suit 
brought  by  him  in  his  own  behalf,  or  in  behalf  of  himself  and  other 
stockholders  who  may  come  in  and  be  made  parties,  according  to  the 
circamstances.  Such  a  snit  is  generally  broaght  and  sustained  be- 
eanse  the  corporation  is  in  the  contrt>l  of  the  persons  who  have  com- 
mitted or  threatened  to  commit  the  wrongs  complained  of." 


IT  Halted  StatM.  HawM  V,  Oaklftnd,     stockholdera,  (4)  where  majority  acts 


104  n.  &  4S0,  20  L.  Ed.  827;  Daven- 
port V.  Dowi,  IS  WhU.  826,  21  L.  Ed. 
938;  Chicago  City  Rj.  Co.  v.  Allerton, 
18  Wall.  233,  21  L.  Ed.  902;  Zabrio- 
kie  T.  QevelAnd,  C.  ft  C.  B.  Co.,  23 
How.  381,  16  L.  Ed.  4SS ;  Dodge  v. 
WooImj',  is  How.  331,  IS  L.  Ed.  401; 
Ogden  V.  Qilt  Edge  CodboI.  Minea  Co., 
225  Fed.  723;  Kelly  t.  Doian,  218 
fed.  906;  Hudon  t.  Newton,  14 
BUtehf.  370,  Fed.  Caa.  No.  0,004. 

Alahama.  Paraons  t.  Joseph,  92 
Ala.  403,  8  Bo.  788;  Nathan  v.  Torop- 
klaa,  82  Ala.  437,  2  So.  747. 

ArkansuL  Bed  Bnd  Bealty  Co.  v. 
South,  96  Ark.  281,  131  S.  W.  340. 

OKllfoniU.  Bnrbonk  v.  Dennis,  101 
Cal.  90,  35  Pae.  444;  Cogswell  v.  Boll, 
30  Cal.  320. 

Colorado.  Holmea  v.  Jewett,  65 
Colo.  187,  134  Pao.  065. 

OotUiMrtlCTtt.  Pratt  v.  Pratt,  Bead 
ft  Co.,  33  Conn.  446;  Allen  v.  Curtis, 
20  Conn.  450. 

minoli.  Harding  v.  American  Gln- 
eose  Co.,  1S2  lU.  551,  04  L.  B.  A.  738, 
74  Am.  St.  Bep.  180,  S5  N.  E.  577, 
writ  of  error  dismissed  187  TT.  8,  651, 
47  L.  Ed.  349. 

1tiiI)mi«.  Wayne  Pike  Co.  t.  Ham- 
mons,  129  Ind.  368,  27  N.  E.  487. 
It  is  permitted  in  exceptional  cases 
only:  (1)  Action  or  threatened  ac- 
tion by  directors  exceeding  their 
power,  (2)  fraud  by  managers  com- 
pleted or  contemplated  and  injurions 
to  the  corporation  or  stockholders, 
(3)  action  by  directors  or  a  majority 
of  them  in  their  own  interest,  and  in 
a  way  injurious  to  corporation  or  other 


oppressively  in  the  corporate  n 
violation  of  minority  rights,  and  can 
only  be  restrained  by  equity.  Mar- 
eovleh  v.  O'Brien,  —  Ind.  App.  — , 
114  N.  E.  100;  Tevia  r.  Hammer- 
smith, 31  Ind.  App.  281,  282,  00  N.  B. 
79. 

Kmwm  Bamcfl  v.  AteliisoD,  48 
Kan.  507,  29  Pac.  579. 

K«ntiick7.  Beineeke  v.  Bailey,  33 
Ky.  L.  Bep.  077,  112  8.  W.  569. 

ZionlBlaiia,  In  re  Belton,  47  La. 
Ann.  1014,  30  h.  B.  A.  648,  18  So.  642. 

tUxjlaaO.  Booth  v.  Bobinwn,  53 
Md.  419. 

MwiBichnwttta.  Corey  v.  Independ 
ent  lee  Co.,  116  N.  B.  488;  Brewer  v. 
Boston  Theatre,  104  Mass.  378;  Pea- 
body  V.  FUnt,  6  Allen  52. 

Mldiigaii.     Miner  v.  Bells  lele  Ice 
93  Mich.  97,   17  L.  E.  A.  418, 


1  N.  'V 


218. 


Bothwell  V.  Bobinson, 
30  Uinn.  1,  12  Am.  St.  Bep.  608, 
38  N.  W.  772. 

UiaKiiLrL,  Ezter  v.  Sawyer,  140 
Mo.  302,  47  8.  W.  951. 

N0W  Hampahiro.  March  v.  Eastern 
B.  Co.,  40  N.  H.  548,  77  Am.  Dec.  732. 

N«W  York.  Continental  Securities 
Co.  v.  Belmont,  200  N.  T,  7,  31  L.  B. 
A.  (N.  S.)  112,  Ann.  Cas.  1914  A  777. 
09  N.  E.  138,  aff'g  150  App.  Div.  208, 
134  N.  Y.  Bupp.  035,  75  Misc.  234, 
133  N.  Y,  8upp.  500;  Brinekerhofl  T. 
Bostwlek,  88  N.  Y.  52;  Greaves 
V.  Ooage,  09  N.  Y.  134;  People  v. 
Equitable  Life  Assur.  Soc.  of  United 
States,  124  App.  Div.  714,  109  N.  T. 
Supp.  453,  rev  'g  51  Misc.  339,  101  N. 
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In  a  leading  case  in  the  Supreme  Court  of  the  United  States,  the 
eircmnstances  necessary  to  entitle  a  stockholder  to  sue  in  hig  own 
name  were  summed  ap  by  Mr.  Justice  Miller  as  follows : 

"We  understand  the  doctrine  to  be  that  to  enable  a  stockholder 
in  a  corporation  to  sustain  in  a  court  of  equity  in  his  own  name,  a 
suit  founded  on  a  right  of  action  existing  in  the  corpwation  itself, 
and  in  which  the  corporation  itself  is  the  appropriate  plaintiff,  there 
must  exist  as  tiie  foundation  of  the  suit — 

"1.  Some  action  or  threatened  action  of  the  managii^  board  of 
directors  or  trustees  of  the  corporation  which  is  beyond  the  authority 
conferred  on  them  by  their  charter  or  other  source  of  organization ; 

"2.  Or  such  a  fraudulent  transaction  completed  or  contemplated 
by  the  acting  managers,  in  connection  with  some  other  party,  or 
among  themaelves,  or  with  other  shareholders  as  will  result  in  serious 
injury  to  the  corporation,  or  to  the  interests  of  the  other  share- 
holders ; 

"3.  Or  where  tbe  board  of  directors,  or  a  majority  of  them,  are 
acting  for  their  own  interest,  in  a  manner  destructiTe  of  the  corpora^ 
tion  itself,  or  of  the  rights  of  the  other  shareholders ; 

"4.  Or  where  the  majority  of  shareholders  are  oppressing  and 
illegally  pursuing  a  course  in  the  name  of  the  corporation,  which  is 
in  violation  of  the  rights  of  the  other  shareholders,  and  which  can 
only  be  restrained  by  the  aid  of  a  court  of  equity. 

Y.  Snpp.  354;  Bobinwm  v.  Smith,  3  78  Wis.  316,  23  Am.  St  Bep.  411,  47 

Paige  222,  24  Am,  Dec.  212.  K.  W.  361. 

■    KoitJi   OaroUna.     Mitebell    v.   An-  Engl  and.    Uenier  t.  Hooper 'b  TeL 

lander    Bealty    Co.,    ItiQ    N.    C.    S16,  Works,  9  Ch.  App.  350;  Mwon  v.  Har- 

86  S.  E.  35S.  riB,  11  Ch.  Div.  97;  Foss  v.  Harbottle, 

Khode   Island.     Hazard   v.   Durant,  2  Hare  461;  Simpsoii  v.  WeBtminster 

11  B.  I.  195;  Hodges  t.  New  England  Palace   Hotel   Co.,   S   H.   L.   Cas.   712, 

Screw  Co.,  1  B.  L  312,  53  Am.  Dee.  S24.  6  Jur.  (N.  B.)  985;  Bussell  v.  Wake- 

Bonth  OaroUna.    Kickbtueh  t.  Bug-  field  Waterworks  Co.,  L.  B.  20  Eq. 

gles,  105  S.  C.  523,  00  8.  E.  163.  474;    Atwool   v   Merryweather,   L.   E. 


Wallace  v.  Lincoln  Bav.  5  Eq.  464,  note. 
Bank,  89  Tenn.  630,  24  Am.  St.  Bep.  And    see    many    other    cases    : 

625,  15  S.  W.  448;  Blat^k  v.  Hnggins,  specifically   cited    under    the   i 

2  Tenn.  Ch.  780.  following. 

Texas.    Catea  v.  Sparkman,  73  Tex.  Since  the  stackholder  msj  sue  in  a 

619,   15   Am.   St.   Bep.   SOS,   11   S.   W.  proper  ease,  his  allegations  of  wrong- 

646;  Mussina  v.  Qoldthwaite,  34  Tex.  doing  in   a   complaint  are  pertinent 

125,  T  Am.  Bep.  281.  and  privileged,  and  the  filing  of  such 

Voimont.    Stevens  v.  Butland  &  B.  a  complaint  is  not  libeloos  to  defend- 

B.  Co.,  29  Vt.   545.  ants.  Gosewisch  v.  Doran,  161  Cal.  all, 

—  Eschweiler  v.  Stowell,  Ann.  Cas.  1913  D  442, 119  Pae.  B5fl. 
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"5.  Possibly  other  cases  may  arise  in  which,  to  prevent  irremediable 
injury,  or  a  total  failure  of  justice,  the  court  would  be  justified  in 
exercising  its  powers,  but  the  foregoing  may  be  regarded  as  an  out- 
line of  the  principles  which  govern  this  class  of  cases. 

"6.  But,  in  addition  to  the  existence  of  grievances  which  call  for  . 
this  kind  of  relief,  it  is  equally  important  that  before  the  shareholder 
is  permitted  in  bis  own  name  to  institute  and  conduct  a  litigation 
which  usually  belongs  to  the  corporation,  he  should  show  to  the  satis- 
faction of  the  court  that  he  has  exhausted  all  the  means  within  his 
reach  to  obtain,  within  the  corporation  itself,  the  redress  of  bis 
grievances,  or  action  in  conformity  to  his  wishes.  He  must  make 
an  earnest,  not  a  simulated  effort,  with  the  mana^ng  body  of  the 
corporation,  to  induce  remedial  action  on  their  part,  and  this  must  be 
made  apparent  to  the  court.  If  time  permits  or  has  permitted,  be 
must  show,  if  he  fails  with  the  directors,  that  he  has  made  an  honest 
effort  to  obtain  action  by  the  stockholders  as  a  body,  in  the  matter 
of  which  he  complains.  And  he  must  show  a  case,  if  this  is  not  done, 
where  it  could  not  be  done,  or  it  was  not  reasonable  to  require  it."" 

In  a  Massachusetts  case  it  was  said  by  Judge  Knowlton;  "Courts 
of  equity  are  swift  to  protect  helpless  minorities  of  stockholders  of 
corporations  from  the  oppression  and  fraud  of  majorities.  But  the 
legal  relations  into  which  the  members  of  a  corporation  enter  require 
them  to  seek  redress  for  supposed  wrongs  done  them  as  stockholders 
from  its  officers,  and  from  the  corporation  itself,  before  applying 
elsewhere.  Misconduct  in  dealing  vrith  a  corporation,  or  in  the  man- 
agement of  its  affairs,  can  affect  its  members  only  through  the  cor- 
poration itself.  The  wrong  in  such  a  case  is  done  primarily  to  the 
corporation.  It  is  the  duty  of  its  directors  or  other  managing 
officers  to  protect  it  from  those  who  would  do  it  injustice,  and  to 
seek  compensation  for  any  injury  which  it  receiv;es.  Stockholders  in 
a  corporation  impliedly  agree,  when  they  join  it,  to  act  in  the  cor- 
porate business  through  officers  chosen  to  represent  them,  and  by 
vote  at  meetings  of  the  members  regularly  called.  And  so,  if  thQr 
deem  themselves  aggrieved  as  shareholders  by  the  dealings  of  others 
with  it,  by  the  acts  of  its  managers,  they  are  bound  to  seek  their 
remedy  tiirongh  corporate  channels,  first,  by  application  to  the  officers 
in  charge,  and,  failing  there,  secondly,  to  the  corporation  itself,  at 
a  meeting  of  its  members.  If  they  can  obtain  justice  at  the  bands 
of  neither,  the  courts  are  open  for  their  relief."™ 

TtHaweB  V.  Oakland,  104  IT.  S.  of  action  wu  3I1OW11,  see  14041  «t 
450,  26  L.  Ed.  887.  seq.,  infra. 

For  eaiM  deciding  whether  a  eanae         nDunphy  v.  Traveller  Newspaper 
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In  addition  it  sboold  be  said:  A  stockliolder  cannot  sue  where 
the  act  eomplained  of  consists  in  an  exercise  of  the  discretion  reposed 
in  the  directors  or  other  governing  and  administrative  ufficers  of 
the  corporation  or  in  its  stockholders  acting  as  auch  throui^  the 
.  power  of  the  majority;  for  such  an  exercise  of  discretion  cannot 
constitute  an  actionable  wrong  to  the  corporation,  even  if  injorious 
to  it,  unless  there  is  &and,  excess  or  abuse,*"  and  this  rule  includes 
discretion,  where  it  exists,  to  sne  or  not  to  sue.*^  Nather  can  a 
stockholder  sue  if  he  is  without  equity,  as  where  he  has  unduly 
delayed  or  has  ratified  or  acquiesced  in  the  acts  or  omissions  com- 
plained of." 

A  suit  may  be  maintained  in  equity,  although  the  corporation 
might  have  maintained  an  action  at  law  on  the  same  cause  **  and  the 
suit  will  not  be  regarded  as  (me  at  law  under  the  oode  practice  merely 
because  the  relief  sought  is  in  damages.**  Such  suits  cannot  be 
multiplied  by  each  and  every  stockholder  bringing  an  action  or  suit 
as  he  may  feel  aggrieved.  The  one  suit  is  for  all,  as  is  elsewhere 
pointed  out.** 

§  4054.  Statntwy  remedies  and  rigfati  of  action.  The  ri^t  to  sue 
on  b^alf  of  the  corporation  is,  in  some  states,  regulated  or  conferred 
by  positive  statutes.**  In  Michigan  a  statutory  rigjit  of  action  is 
given    against    ' '  directors,    managers,    trustees,    and    other   officers 

Au'n,  146  Uan.  495,  16  N.  E.  42S.  talned  la  In  eqnity.    Pollitz  v.  Wnbaah 

10  See   g(  4061-4065,   4078,  infia.  B.  Co.,  207  N.  T.  113,  100  N.  E.  721, 

•1  The    rule    implies    that    the    cor-  wiodifylng   IM  N.  T.  App,   Div.  715, 

porate  inaction  mnit'haTe  been  wrong'  135  N.  T.  Supp.  7S9. 

fn],  kence  the  cortdlaiy  that  if  sning  •>  Other  Btoekholderi  most  come  in 

or  not  suing  was  a  fair  question  for  nnder  the  one  already  began.    Oood- 

the  diseretion  of  the  corporate  author-  body  v.  Delaney,  80  N.  J.  Eq.  417,  83 

itiea,  their  refusal  ia  binding  on  the  Atl.    988.     See    H  4071,   40S0,   4089, 

Btockhoider.      It   is   only   where   they  40S0,   4092,   infra. 

have  no  discretion  but  to  sue  or  have  M  In  Oeorgia  the  CivQ  Code,  1 8224. 

abused  their  discretion  that  the  stock-  anaeta  ■obetantially  the  general  law 

holder  may  do  so.     As  to  their  dis-  tu  to  a  stoeUioIder 'a  right  to  ane,  bnt 

cretioQ    in    this   matter,   see    1 4065,  it  expressly  require^  resort  to  atoek- 

infra.  holden,  em  well  as  to  directors,  before 

■>  See  It  4071,  4072,  4077,  infra.  suing.     See    the    statute    quoted    in 

■S  Thus  he  may  sae  in  equity  though  Uaeon   Oas  Co.  t.  Bichter,  143  Ga. 

corporation  could  have  sued  at  law  397,  85  8.  E.  112. 

for  malfeasance.    Moran  v.  Treeland,  In  New  Jersey  the  statute  of  1904 

SI  N.  Y.  Hisc.  664,  143  N.  Y.  Supp.  (P.  L.  1904,  p.  275)  has  restricted  the 

6S2.  right  of  the  corporation  to  recover 
from  director*  for  dividends  paid  out 
of  capital.     It  can  now  recover  only 

and  pay  to  corporation  the  losa  bus-  in  ease  of  wiUol  or  negligent  vlola- 
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•  •  •  and  over  any  persons  who  may  have  held  such  offices. ' '  This 
statute  expressly  empowers  stockholders,  as  well  as  directors  and 
others  named,  to  maintain  such  a  anib,  which  is  to  be  begun  "as  in 
ordinary  cases  on  bill,  or  petition,  as  the  case  may  require."  The 
general  objects  of  such  a  suit  are  to  compel  an  accounting  and  repay- 
ment, to  suspend  or  remove  officers  for  abuse  of  trust  or  gross  mis- 
conduct, to  direct  new  elections  or  to  supply  ofBeers  if  there  are  none, 
and  to  set  aside  or  prevent  improper  alienations  of  property  by  die 
officera.*'  Such  a  suit  does  not  lie  where  the  stockholder  has  an 
adequate  remedy  at  law.*'  The  corporation  is  a  necessary  party 
under  this  statute,  if  its  rights  are  to  be  adjudicated."  And  while 
ordinarily  a  demand  on  it  to  sue  is  e;  prerequisite  to  action,  a  futile 
demand  is  not  required." 
Another  well  known  class  of  statutes,  designed  to  protect  the  cor- 

U  For  depreciation  of  stock  vslae 
iy  reason  of  a  breaeh  of  a  promise 
of  individnal  defendants  that  if  plain- 
tilFi  purchased  the  stock,  Ba1ari«s 
would  not  be  paid,  there  ia  an.  ade- 
quate individual  remedy.  McMillan  v. 
Miner,  177  Mich.  511,  143  K.  W.  631. 

"Qrievancea  arising  out  of  the  eon. 
duct  of  defeudanta  in  inducing  him 
to  embark  in  the  corporate  oadertak- 
ing  •  •  •  must  be  xeparatad  from 
bii  grievaDcea  as  a  atockholder. ' ' 
VoIUt  v.  McCorroiek,  156  Mich.  518, 
lEl  N.  W.  2S0  (in  statement  of  facts). 

Introduetor;  allegationB  o(  a  griev- 
ance of  a  personal  nature  doeB  not 
show  adequate  remedy  at  law  where 
the  bill  as  a  whole  comes  under  the 
statute.  Bobinson  v.  DeLuxe  Motor 
Car  Co.  of  New  Jersey,  170  Mich.  163, 
135  N.  W.  897. 

MBill  to  Bet  aside  corporate  mort- 
gage is  demurrable  if  it  is  not  party. 
Coie  V.  Hart,  53  Mich.  557,  19  N.  W. 


tlona  of  the  statute.  The  right  is 
now  given  to  the  stockholders  "to 
the  full  amount  of  any  loss  suji- 
t^ed"  by  them,  or  to  t3ie  coipora- 
tion  or  its  receiver  in  ease  of  insol- 
vency "to  the  full  amount  of  any 
loss  sustained  by  the  corporation." 
Fleisher  v.  West  Jersey  Securities 
Co.,  84  N.  J.  £q.  SS,  92  Atl.  575. 

In  eaeh  state  the  statutes  must  be 
eonaultecU 

•7  See  3  Comp.  Laws,  H  9757-9759 
(5  Howell'd  Mich.  Ann.  SUt.,  2nd. 
Ed.,  H  1353013532). 

Facts  held  not  to  show  such  an  ex- 
ceeding of  discretion  or  such  miscon- 
doet  as  amounted  to  construction  or 
aetoal  fraud,  and  so  not  within  3 
Comp.  Laws,  IIS757-9759.  McMil. 
Ian  V.  Miller,  177  Mich.  511,  143  N. 
W.  631,  holding  that  if  the  bill  had 
charged   fraud   it   would  have   been 

Corporate  insolvency  due  to  nonpay- 
ment for  stock  is  no  ground  for  such 
action.  Fuller  v.  McComdck,  156 
Mich.  518,  521,  121  N.  W.  280. 

Bill  held  not  to  be  an  invocation  of 
the  statutory  remedy  but  of  the  gen- 
eral equity  power  of  chancery  to  wind 
up  the  corporation.  Town  v.  Duplex- 
Power  Car  Co.,  172  Mich.  519,  138 
K.  W.  338. 
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183. 

Where,  after  leave  to  join  the  cor- 
poration, it  was  not  done,  the  bill  was 
properly  dismissed.  McMillan  v. 
Miller,  177  Mich.  511,  143  N.  W.  631. 

MBobinaon  v.  DeLuxe  Motor  Car 
Co.  of  New  Jersey,  170  Mich.  163,  135 
N.  W.  897. 
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poratioB  against  mismanagement  by  its  officers,  empowers  the  attorney 
general  or  a  director  or  other  officer  to  sue  the  wrongdoing  direetore 
and  offieere  for  prevention  or  redress,  including,  in  at  least  one  state, 
the  removal  of  liie  delinquents  from  office.  This  is  not  tmly  a  statu- 
tory remedy  of  stockholders,  thoagh  if  a  director  has  the  power  to  sne, 
ill  may  serve  that  purpose  through  his  willingness  to  sue  at  the 
instance  of  the  minority,  or  because  he  is  a  minority  stockholder  as 
well  aa  a  director." 

By  some  statutes  a  dissenting  stockholder  is  entitled  to  withdraw 
and  have  his  stock  appraised  and  its  ascertained  value  paid  to  him 
by  the  corporation,  whereupon  his  stock  vesta  in  the  corporation  or 
is  extinguished,  if  against  his  consent  it  proposes  to  sell  its  property 
or  franchisee."  It  is  stated  that  this  legislation  was  adopted  to 
relieve  the  majority  from  an  onerous  disability  to  dispose  of  cor- 
porate property  and  at  the  same  time  to  prevent  extortionate  stock- 
holders' suits  by  a  minority  holder  seeking  to  compel  purchase  of  bis 
stock  at  his  own  price."  Not  every  sale  is  within  these  Btatutes,^* 
but  they  apply  when  a  disintegration  of  thci  corporate  business  or 
franchises  is  effected  in  part  by  the  sale." 

BlSee  11S21  and  8  2610  et  seq., 
Hupra,  and  see  New  York  Code  Civ. 
Proc  i  1781  et  eeq.,  now  re-enacted  aa 
General  Corporation  Law,  If  90,  01. 
Sea  t  2617,  «opra. 

These  statutes  (Code  Civ.  Proc. 
i}17Sl,  17S2)  created  no  new  righta 
of  action,  except  to  remove  officers, 
and  merely  antborized  tbe  desigifated 
persona  to  sue  for  the  oorporation. 
People  V.  Equitable  Life  Aasur.  Boe. 
of  United  States,  124  N.  T.  App.  Div. 
714,  109  N.  T.  8upp.  453,  rov'g  51  N. 
Y.  Miac.  339,  101  N,  Y,  Supp.  354. 

A  aimilHr  statute  ezista  in  Wiseon- 
Bin,  said  to  bs  modeled  after  the  New 
York  statute.  State  v.  Milwaukee 
Elec.  Bailroad  ft  Light  Co.,  136  Wis. 
179,  18  L.  B.  A.  (N.  8.)  672,  116  N. 


W.  900. 

»See  N.  Y.  Conaol.  Laws  1909,  cfll 
(Stock  Corporation  Law)  817,  which, 
in  case  irf  sale  of  property  or  fran- 
chises, allows  a  noneonsenting  stock- 
holder who  did  not  vote  in  favor  of 
it  to  institute  a  judicial  proceeding 
to  appraise  his  stock,  and  which  pro- 


vides that  on  payment  of  such  ap- 
praised value  his  interest  ceases  and 
the  corporation  may  bold  or  dispose 
of  his  stock.  As  to  procedure  there- 
under see  Bnnis  v.  Federal  Brewing 
Co.,  123  N.  Y.  App.  DiT.  691, 108  N.  Y. 
Supp.  230,  aff'd  192  N.  Y.  570,  85 
N.  E.  1109,  holding  that  the  hearing 
need  not  be  completed  within  the 
sixty  days  for  beginning  such  pro- 
ceeding. 

Similar  provision  is  contained  In 
Mass.  St.  1803,  c.  437,  $44,  cited  in 
Cole  T.  Wells,  224  Mass.  504,  113  N.  R 
189. 

M  Per  Vann,  J.,  in  In  re  Timmis, 
SOO  N.  Y.  177,  93  N.  E.  522,  aff'g  139 
N.  Y.  App.  Div.  936,  124  N.  Y.  Sopp. 
1132. 

H  Ordinary  sales  by  the  corpora- 
tion in  due  course  are  not  eootem- 
plated  by  the  act.  In  re  Timmia,  200 
N.  Y.  177,  93  N.  E.  522,  aff'g  139  N. 
Y.  App.  Div.  936,  124  N.  Y.  Supp. 
1132. 

H  A  sale  of  a  department  of  the 
corporation    (calendar  department  of 
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Where  there  is  an  exclusive  statutory  remedy,  it  muat  be  resorted 
to."  The  remedy  by  appraisal  is  concurrent,  and  election  to  proceed 
under  the  statute  does  not  bar  the  right  to  bring  a  stockholders'  suit 
until  the  stock  is  paid  for  as  appraised  and  the  stockholder  thereby 
divested."  Neither  does  a  demand  for  an  appraisfd  debar  him  if 
there  was  undiscovered  fraud  in  the  transfer  affecting  his  righte,** 
hut  the  failure  of  a  stockholder  to  resort  to  an  appraisal  may  impair 
his  equities  to  maintain  a  stockholders'  suit,"  and  it  has  been  held 
that  resort  to  a  stockholders  *  suit  will  bar  a  statutory  proceeding  for 
an  appraisal.* 

A  controversy  between  the  members  of  a  corporation  is  not  within 
a  statute  giving  equity  jurisdiction  in  controversies  between  part- 
ners, joint  tenants  and  tenants  !n  common,  for  stockholders  do  not 
stand  in  either  of  these  relations.* , 

The  codes  give  the  right  of  intervention,  which,  in  proper  oases, 
may  be  availed  of  by  the  stockholder,  and  there  was  at  one  time  a 
statute  in  Maasachusetts  allowing  a  stockholder  to  make  defeose  in 
an  action  against  the  corporation.' 

§  4056.  Ki£ht  of  stockholder  to  defend,  Interrene  or  crosf^Kimplaiii 
in  snit  by  another  againit  the  corporation.  When  an  action  at  law 
or  suit  in  equity  is  brought  against  a  corporation,  it  is  for  the  cor- 
poration to  defend,  and  the  defense  and  management  of  the  suit, 
like  other  matters  relating  to  the  affairs  of  the  corporation,  is  within 
the  discretion  of  the  directors,  and  ordinarily  stockholders  cannot 
interfere  except  by  electing  a  new  board  of  directors.     Except  as 

a   lithographing    and    printing    com-  NCole  v.  Wells,  224  Mom.  504,  113 

pany)  inTOlving  ita  withdrawal  from  N.  E.  1S9. 

that  line  of  buaineas  is  such  a  sale  MTreadwell  v.  United  Verde  Cop- 
that  thtf  statute  appliea.  In  re  Tim-  per  Co.,  134  N.  T.  App.  IKv.  384,  119 
mis,  200  N.  T.  177,  93  N.  E.  522,  afl'g  N.  T.  8upp.  112. 

139  N.  T.  App.  DIv,  936,  124  N.  T.  lOne  cannot  ane  to  cancel  a  sale 

8upp.  1132.  for   fraud   and  also  have  a  statntory 

HBj   statute  proeee^nge  may  be  right  to  have  hli  stock  pnreboBed  as 

anthorized    bj    the    attorney    general  that   of  a  dissenting  bolder  ftfter  an 

where  a  corporation  is  about  to  issno  appraisal  as  on  a  dissolution.    Wall  v. 

rapital  stock  withont  complying  with  Anaconda  Copper  Uin.  Co.,  216  Fed, 

the  statutory  requirements,  and  such  24S. 

remedy  may  be  exclusive,  barring  out  SBussell     v.     McLellan,     14     Pick, 

suit   by   stockhoIdeTs     to     accomplish  (Mass.)  63;  Pratt  v.  Bacon,  10  Pick, 

this  end.    Tetter  v.  Delaware  Valley  (Mass.)  123.    And  see  Chap.  1,  supra. 

B.  Co.,  206  Pa.  485,  Bfl  Atl.  57.  *  Bee  infr^  section  next  foUowinp. 

WOole  V.  WeUs,  224  Mass.  504,  113 
N.  Et  189. 
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4inilt«d  BUtaa.  General  Elee.  Co. 
V.  Weat  Ajheville  Improvement  Co., 
73  Fed.  386;  FsrmeTs'  Lowa  &  Trust 
Co.  V.  Toledo,  A.  A.  ft  N,  M.  By.  Co., 
67  Pod.  49. 

Ookmdo.  Uiller  v.  Mnrray,  17 
Colo.  40S,  SO  Pac.  43. 

OmtkI*-  Heniy  v.  Elder,  63  Oa. 
347. 


■.  McKib- 


hereafter  stated,  the  Btockbolders  caunot  appear  and  answer  or  de- 
fend, either  for  the  corporation  or  on  their  own  behalf,*  even  though 
the  stockholder  owns  all  the  stock  of  the  corporation.'  A  stockholder 
wishing  to  defend  the  corporation  against  an  action  by  the  majority, 
should  wait  and  make  defense  in  the  action  or  frame  a  bill  for  an 
iojanction  or  other  eqaitable  relief  and  sue  affirmatively  in  praesenti.* 
A  statute  admittinff  stockholders  to  defend  where  they  woold  be  ulti- 
mately liable  does  not  entitle  them  to  assume  the  defense  of  an 
action  in  which  the  corporation  defaults;  and  independently  of 
statute  they  have  no  such  right.'    An  appeal  by  the  corporation  can- 

■  Park  V.  Ulrter  ft  K.  Petrdenm 
Co.,  25  W.  Va.  108. 

<A  receiver  will  not  be  appointed 
ia  an  individual  snit  merely  ttr  de- 
fend against  threatened  litigation, 
but  when  the  salt  Is  begun  the  minor- 
ity may  defend  or  the  present  bill 
may  be  framed  to  state  a  present 
eaoae  of  action.  Blake  v.  Biake  * 
Snowies  Bteam  Pipe  Worka,  84  K.  J. 
Eq.  363,  94  Atl.  419. 

7  Under  the  MaasachueettB  statute 
of  1B51  (e.  315),  allowing  a  stock- 
lioldei  to  be  summoned  in,  ix  an  ac- 
tion against  an  insolvent  corpOTation, 
and  his  personal  liability  to  ie^>ond 
to  the  judgment  recovered  ttierein  to 
be  determined,  and  providing  that. 
If  it  shonld  appear  that  the  stoek- 
holdsr  was  not  liable,  judgment  should 
be  entered  in  his  favtrr,  and  at  the 
same  time  Judgment  shonld  be  en- 
tered against  the  corporation,  a  stock- 
holder summoned  in  an  action  against 
thk  corporation  could  defend  against 
personal  liability  only.  He  did  not 
become  a  party  to  the  action,  so  as 
to  be  entitled  to  defend  the  eanae  of 
action  against  the  corporation,  or  re- 
move the  action  troia  the  superior  to 
the  supreme  judicial  eonrt.  By«r8  v, 
Franklin  Coal  Co.,  H  Allen  CUaas.) 
470;  Famnm  r.  Ballard  V«le  Math. 
Shop,  12  Cush.  (HasB.)  60Tj  Bobbins  v. 
Justices  ft  Clerk  of  Superior  Court, 
12  Cray  (Uass.)  225.  Held  not  to 
apply  retroactively  to  accrued  eaniet 
of   action.      Famnm   v.   Ballard   Vale 


Kanw.    Home  Hin.  Co. 
ben,  60  Ean.  387,  S6  Pac.  756. 

Haanchwatta.  Old  Colony  Boot  ft 
Shoe  Co.  V.  Parker-Sampson -Adams 
Co.,  183  Mass.  657,  67  N.  E,  870. 

*Mi^t,ig.„  Stradley  t.  Pailthorp, 
96  Mich.  287,  55  N.  W.  807. 

Penasylvanla.  Soath-West  Naturkl 
Oas  Co.  V.  Fayette  Fuei-Oas  Co.,  119 
Pa.  St.  13,  23  Atl.  £21. 

West  Virginia.  Park  v.  New  Torb 
ft  K.  Oil  Co.,  26  W.  Vs.  488;  Park  v. 
Ulster  ft  K.  Petroleum  Co.,  25  W. 
Va.  108. 


Maedougall  v.  Gardiner, 
1  Ch.  Div.  13. 

A  stoclili older  is  not  entitled  to 
ask  for  a  dismissal  of  an  action 
agaiuBt  the  corporation  on  the  ground 
of  the  plaintill's  insolvency,  and  his 
assig^se  'a  refnaal  to  continue  the 
prosecution  of  the  action.  Hobba  v. 
Dane  Hfg.  Co.,  5  Allen  (Maas.)  S81. 

Where  a  corporation  failft  to  inter- 
poae  the  statute  of  limitations  as  a 
bar  against  claims  of  creditors,  indi- 
vidual stockholdei's  cannot  do  so. 
Davis  V.  Oemmell,  73  Ud.  530,  21  Atl. 
712. 


d  by  Google 


Ch.56] 


Stock  aud  Stockholdebs 


[14055 


not  be  dismissed  by  stoekholders  nor  can  they  take  an  appeal  for  it 
from  a  judgment  or  decree  against  it.* 

The  foregoing  principles  do  not  apply,  however,  when  suit  is 
brought  against  a  corporation  by  one  who  holds  a  majority  of  the 
stock,  or  otherwise  controls  the  directors,  and  the  suit  is  conducted 
fraudulently  in  bis  own  interest,  and  against  the  interest  of  the  cor- 
poration and  the  minority  stockholders,  or  in  any  other  case  in  which 
a  corporation  or  its  directors  abuse  their  discretion  in  refusing  to 
defend,  or  fail  to  prosecute  the  def »ise  in  good  faith ;  and  the  stock- 
holders cannot  obtain  relief  within  t^e  corporation.  In  such  cases, 
a  stockholder,  if  the  action  is  at  law,  may  obtain  relief  by  suing  in 
equity,  or  if  the  suit  is  in  equity,  or  under  the  code,  a  stockholder 
may  ihterrene,  and  set  up  any  defense  which  should  properly  be  made 
by  the  corporation,*  and  this  is  distinct  from  an  intervention  founded 

Maeh.  Bhop,  12  Cuah.  (Mas*.}  S07. 
This  was  in  part  repealed.  Bee  Bjers 
V.  Franldin  Coal  Co.,  11  AUen  (Maap.) 
470. 

•  Denver  ft  B.  G.  R7.  Co.  v.  AUiiig, 
M  XT.  8.  463,  2S  L.  Ed.  438;  Ex  parte 
Cnttiug,  94  U.  8.  14,  24  L.  Ed.  49; 
Chisago  ft  &  S.  Bapid  Transit  B.  Ca. 
V.  Northern  Tmst  Co.,  90  HI.  App. 
460,  aff'd  195  ni.  S8S,  63  N.  S. 
136;  Bilk  Mfg.  Co.  v.  Campbell,  27  N. 
J.  L.  S3B. 

•  UIiltaA  Statas.  Branson  ▼.  La 
Crosse  ft  U.  B.  Co.,  2  Wall.  283,  17  L. 
Ed.  72S;  Farmers'  Loan  ft  Tmst  Co. 
v.  Toledo,  A.  A.  ft  N.  U.  Br  Co., 
87  Fed.  49. 

OaUfanila.  Wafivire  t.  San  Fran- 
cisco ft  8.  M.  By.  Co.,  112  CaL  648, 
44  Pae.  1086. 

Colorado.  Majors  t.  Taussig,  20 
Colo.  44,  86  Pae.  818;  Henrf  v.  Trav- 
eler's Int.  Co.,  18  Colo.  179,  26  Pae. 
318. 

Kansaa.  Fitzwater  v.  National 
Bank  of  Seneea,  62  Ean.  163,  61  Pae. 


LonUvlllo  ft  O.  Turn- 
pike Boad  Co.  V.  Ballard,  2  Mete.  16G. 

ICimeaota.  Morrill  v.  Little  Falls 
Mfg.  Co.,  46  Minn.  260,  48  N.  W.  1124. 

Veteaaka.  State  V;  Holmes,  60 
Neb.  SB,  82  N.  W.  109. 


Kaw  Tork.     WUkinaon  v 
Fire  Ins.  Co.  of  New  Jener,  8  N.  Y. 
City  Ct.  43. 

Compare  Merer  v,  Bristol  Hotel 
Co.,  163  Mo.  69,  63  S.  W.  96. 

New  Federal  Equity  Bnle  37  reads, 
"Anjone  claiming  an  interest  in  the 
litigation  may  at  any  time  be  permit- 
ted to  assert  his  right  bf  interrentloB, 
liut  the  intervention  shall  be  in  >ab- 
ordination  to,  asd  in  recognIti<m  of, 
the   propriety   of  the   main   prooaed- 

As  to  practice  on  equitable  petitioaa 
to  intervene,  see  Whitehonse,  Eq.  Pr. 
1211;  Fletcher,  Eq.  PI.  ft  Pr.  IBS, 
page  80. 

As  to  practice  in  intervention  un- 
der the  codes,  tee  the  statutes  and 
decisions  of  the  itaTticulai-  state. 

In  Oeorgia  it  was  held  that  no  atat- 
utcny  anthoritr  permits  interposltim 
of  an  answer  for  the  corporation; 
and  stockholders  are  relegated  to  an 
original  suit.  Blackman  v.  Central 
Ballroad  ft  Banking  Co.,  S8  Qa.  189. 
Latar  it  was  allowed  to  prevent  a 
diasolntion  nit  going  hy  default. 
Hannah  v.  Union  Conaol.  Warehonae 
Co.,  144  Ga.  291,  86  B.  E,  108S. 
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on  his  indtTidual  r^hts.^'  A  stockholder  is  frequently  allowed  to 
protect  the  rights  of  the  corporation  in  foreclosure  suits  or  inaolvency 
proceedings,**  or  in  a  bankruptcy  proceeding  against  the  corpora- 
tion," and  under  atatntes  a  stockholder  has  been  let  in  to  attack  a 
dismissal  or  judgment  sufiTered  by  the  corporation  without  proper 
defense  or  qbjection  by  it "  or  to  vacate  a  judgment  void  for  want 


ID  See  1 4060,  iupra.  This  ig  an 
ordinary  intervention  in  th«  proper 
right  of  the  intervener. 

11  Pennsj'lTBnia  Steel  Co.  v.  Now 
York  City  By.  Co.,  160  Fed.  222; 
Thomaaaon  v.  Onarauty  Trust  Co.  of 
Mew  York,  '  159  Fed.  126;  Central 
Tnut  Co.  of  N«w  York  v.  Waahin^on 
County  B.  Co.,  124  Fed.  S13,  eiting 
Gregory  v.  Pike,  67  Fed.  837,  845; 
Hamlin  v.  Toledo,  St.  L.  &  E.  C.  B. 
Co.,  78  Fed.  864,  6T2,  38  L.  E.  A.  826; 
Onarantee  Truat  A  Saf  e-Bepoeit  Co.  v. 
Duluth  4  W.  B.  Co.,  70  Fed.  803; 
BaylisB  v.  Lafayette,  M.  &  B.  By:  Co., 
fi  Biu.  (U.  S.)  193,  F«a.  Cat.  No. 
1,140;  Inveators'  Syndicate  v.  Iforth 
America  Coal  ft  Uining  Co.,  31  N.  D. 
259,   153  N.  W.  472. 

Intervention  to  resist  foreelosure 
held  onwarranted.  Continental  A 
Commercial  Trast  &  Savings  Bank  v. 
Allis-Chalmers  Co.,  200  Fed.  600. 

Other  foreclosure  cases  where  the 
question  was  rather  the  propriety  of 
allowing  the  application  than  the  pro- 
priety ot  intervening  in  foraclmure 
suits  wiU  be  found  cited  in  other 
notes  onder  this  section. 

UStockhoIdeiB  may  intervene  in 
bankruptcy  proceedings  to  oppose  the 
petition  and  adjudication,  and  a  peti- 
tion to  revise  rather  than  an  appeal 
is  the  proper  mode  of  taking  up  a  de- 
nial of  leave.  Ogden  v.  Oilt  Edge 
Consol.   Mines  Co.,  225  Fed.   723. 

UHay  intervene  to  act  aside  a  col- 
lusive stipulation  and  diamissol  of  an 
action  by  the  corporation  to  reinstate 
the  action  and  to  prosecute  the  same. 
National  Power  ft  Paper  Co.  v.  Boss- 
man,  122  Ifinn.  355,  532,  Ann.  Cas. 


1914  D  830,  142  N.  W.  818.  In  iU 
opinion  the  eonrt  uya  this  i^  a  sub- 
stitution of  parties  rather  than  inter- 
vention. 

Under  the  Ohio  statute  (Bev.  St. 
1 6114),  which  empowerg  the  tnal 
court,  before  or  after  judgment,  in 
fuitheranee  of  justice,  to  amend  any 
pleading,  process  or  proceeding,  "by 
adding  or  striking  oat  the  name  of 
any  party,"  or  "by  inserting  other 
allegations  material  to  the  canse," 
the  court,  after  judgment  against  a 
corporation,  but  at  the  same  term, 
may  in  furtherance  of  justice  permit 
a  stockholder  to  intervene  and  answer 
to  the  merits.  Henry  v.  Jeans,  4S 
Ohio  St.  443,  28  N.  B.  672. 

In  New  York  It  is  expressly  pro- 
vided that,  if  an  action  is  brought 
against  a  corporation  by  procurement 
of  its  directors  to  enforce  any  claim 
to  which  it  has  a  valid  defense,  and 
the  corporation,  by  their  connivance, 
makes  default,  any  member  may  ap- 
[ily  to  the  supreme  court,  on  an  affi- 
davit stating  such  facts,  for  a  stay  of 
proceedings.     Laws  1892,  c.  687,  |2S. 

Under  this  provision,  a  stockholder 
showing  such  facts  can  have  a  default 
opened  and  defend  in  behalf  of  ths 
company.  In  re  Virgil,  £6  N.  Y.  Uisc 
320,  57  N.  Y.  Supp.  58. 

Laws  of  New  York,  189S,  o.  638, 
1 48,  forbidding  an  instdvent  eorpoia- 
tion  to  suflfer  a  judgment  to  be  ob- 
tained with  Intent  to  prefer  any  par- 
ticular creditor,  does  not  allow,  a 
stockholder  to  apply  to  set  aside  snefa 
a  judgment.  In  re  Gardiner,  86  Bun 
(N.  Y.)  30,  33  N.  Y.  Supp.  326. 

If  the  statutes  did  not  allow  this, 
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of  jarisdiction  over  ttie  corporation."  Though  granted  with  hesi- 
taney  and  caution,^*  the  petitioner  should  not  be  relegated  to  the 
eircoity  and  expense  of  tin  independent  action  to  aecompliah  the  Bame 
relief" 

The  application  is  nanally  allowed  where  a  committee  or  gronp 
of  stockholders,  sabstantially  large  in  the  interest  represented,  makes 
it  in  the  case  of  receiTership  or  foreclosure  proceedings.  Individuals 
with  the  same  interests  as  many  others,  are  not  usually  allowed  to 
intervene,^^  a  second  petitioner^*  or  committee  will  not  be  allowed 
to,  merely  because  the  polity  of  the  committees  differs  and  without 
a  showing  that  the  first  interveners  are  not  efBciently  representing 
the  corporation,  or  because  in  the  "view"  of  the  first  committee  it 
does  not  represent  all  stockholders.^*  One  cannot  intervene  to  oppose 
the  BQit  under  the  plaintiff's  invitation  to  all  similar  stockholders, 
nor  even  as  a  general  defendant,  unless  on  a  case  of  fraud  and  eollu- 
sion."  In  the  case  of  a  state  owned  railroad,  the  state  may,  of  its 
own  motion,  become  a  party  to  a  stockholders'  suit  to  enjoin  a  stock 


a  bm  Id  equity  or  an  equitable  aetioa 
for  T«lief  af^nst  the  judgment  would 
Ue.    Bee  «  4064,  Infra. 

14  A  sti>ekholdeT  Jnny  intervene  to 
expunge  from  the  records  or  aet  aside 
a  judgment  entered  against  hii  eor- 
poratioa  after  dkBolution;  and  wheth- 
er forfeited  by  nonpsTment  of  fran- 
ehise  tax  or  by  decree  is  immaterial. 
Newhall  v.  Western  Zinc  Min.  Co., 
164  CkL  380,  128  Pae.  1040;  Ctom- 
nan  v.  Tivienda  Water  Co.,  ISO  Cal. 
£76,  80  Pae.  335.  As  to  judgment 
founded  on  defeetive  Bervice,  see  alia 
SeatUe  A  N.  B.  Co.  v.  Bowman,  G3 
Wa«h.  416,  102  Pas.  27. 

15Bronaoa  v.  La  Crosse  A  M.  B. 
Co.,  2  Wall.  (U.  S.)  E83, 17  L.  Ed.  725. 

It  Especially  where  by  that  pro- 
cednre  lie  would  lose  the  benefit  of 
evidence  and  progress  made  in  the 
case.  National  PtTwer  &  Paper  Co.  T. 
Boisman,  122  Uinn.  355,  Ana.  Cas. 
1914  D  830, 142  N.  W.  818. 

lIPeDosylvania  Steel  Co,  v.  New 
York  City  By.  Co.,  160  Pe*.  222; 
Thomasson  v.  Guaranty  Trust  Co.  of 
New  Tork,  ISfl  Ped.  126. 

1*  Individual   could   not    Intervene 


where  another  had  been  allowed  to  do 
GO  and  represented  the  majurity,  and 
on  his  appeal  had  had  hie  intervention 
fluetained  and  the  later  applicant  de- 
clined to  join  therein.  Toledo,  St.  L. 
&  K.  C.  B.  Co.  v.  Continental  Tnut 
Co.,  95  Fed.  497,  535. 

The  flrst  petitioner  whose  righta 
were  nneomplieated  with  those  of  a 
creditor  was  allowed  ta  intervene,  re- 
aerving;  the  tight  to  a  separate  hear- 
ing to  each  dissentient  or  conflicting 
group.  Fowler  v.  JaTTis^Conklin 
Mortgage  Troet  Co.,  64  Fed.  279. 

IB  Pennsylvania  Steel  Co.  v.  New 
York  City  Ry.  Co.,  181  Fed.  286. 

Where  the  corporation  has  appeared 
and  a  "proieetive  eomidittee"  hse 
intervened  by  leave,  other  stock- 
holders will  not  be  allowed  to  inter- 
vene without  a  showing  impeaching 
the  eonduet  of  the  parties  who  al- 
ready represent  them.  Thomasson  v. 
Guaranty  Trust  Co.  of  New  York,  159 
Fed.  126. 

to  Forbes  v.  Memphis,  B.  P.  A  P. 
.  B.  Co.,  2  Woods  (U.  &}  823,  Fed.  Oaa. 
No.  4,986. 
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sale  of  pTiblicly  owned  stock  for  the  alleged  purpose  of  making  an 
unlawful  combination  of  roads.*^  A  majoritj^  stockliolder  cannot, 
on  Iiis  own  motion,  come  in  as  defendant,  if  no  relief  against  bim 
is  sought.**  "Where  a  receiver  is  in  charge  and  the  conrt  can  pro- 
tect all  interests  **  or  when  a  receiver  is  defending  an  action  against 
the  corporation,  a  stockholder  having  no  further  interest  than  that 
ari^ng  out  of  his  ownership  of  stock  will  not  be  permitted  to  inter- 
vene.** Intervention  will  not  be  allowed  to  protect  a  pending  stock- 
holders' suit  which  can  proceed  unembarrassed." 

Just  as  in  a  suit  b7  him,  the  petitioning  stockholder  should  first 
resort  to  the  corporate  authorities,**  but  if  this  has  not  been  ,done 
and  a  meritorious  defense  appears,  leave  to  first  make  such  applica- 
tion may  be  given  before  dismissing  the  petition.*^  Such  demand  is 
dispensed  with  if,  by  the  intervener's  pleading  or  hy  the  answer  to  it, 
it  appears  that  demand  would  have  been  futile.** 


n  Central  Vij.  Co.  v.  Colline,  40  Oa. 
SS2. 

»H>r  V.  Brookfleld,  1«0  K.  T. 
App.  Div.  277,  14S  N.  T.  6u^.  6*3. 

B>Land  Title  A  Tmst  Co.  t.  A*- 
pbalt  Co.  of  America,  127  F«d.  1; 
Forbes  t.  Memphis,  E.  P.  ft  P.  B.  Co., 
S  Wooda  (U.  S.)   323,  Fed.  Cm.  No. 


Denied  wbere  there  waa  a  receiver 
aud  no  ■hewing  of  fr&nd  or  refaaal 
on  reeeiver's  part  to  act.  Harcovieh 
V.  O'Brien,  —  Ind.  App.  — ,  114  N.  B. 
100. 

Stockholder  may,  in  dieeretion  of 
.  court,  be  allowed  to  intervene  in  re- 
ceivenbip  proceeding,  or  may  come 
in,  where  all  stockholders  have  been 
given  notice  according  to  statute  be- 
fore appoihting  receiver.  Mareovich 
V.  CBrien,  —  Ind.  App.  — ,  114  N.  B. 
100. 

MHopmer  v.  Standard  Shoe  Ma. 
ehinery  Co.,  39  N.  Y.  Mlec.  204,  79 
N.  T.  Snpp.  300. 

UTbat  petitioner  has  a  stockhold- 
era*  anit  pending  to  cancel  a  tranaae- 
tion  will  not  enable  him  to  intervene 
in  a  anit  to  enforce  against  its  prop- 
eity  a  debt  bo  created,  the  two  suite 
not  being  calculated  to  hinder  each 

6882 


other.  CofBn  v.  Chattanooga  Water 
k  Power  Co.,  44  Fed.  633. 

MTo  intervene  for  proteetion  of 
the  corporation  he  mnst  show  anch  a 
eaee  aa  would  anpport  a  enit  in  right 
of  the  corporation.  Hence  he  muat 
ahow  effort  to  procnre  action  by  the 
corporation  unless  that  is  naelees  and 
he  ia  excused  thereby.  Continental 
ft  Commercial  Troat  ft  Savings  Bank 
V.   AUia-Chalmera   Co.,   200   Fed.   60O. 

Beqoest  must  first  be  made  to  di- 
rectors, if  they  retain  their  powers, 
before  petitioning.  Qeneral  Blee.  Co. 
V.  West  Asheville  Improvement  Co., 
73  Fed.  386. 

>7 Farmers'  Loan  ft  Trast  Co.  v. 
Toledo,  A.  A,  ft  N.  M.  By.  Co.,  «7 
Fed.  49. 

••Where  a  stockholder  intervened 
in  a  suit  ageinat  the  corporation,  al- 
leging that  the  suit  was  brought  for 
the  use  of  the  president  and  two  di- 
rectors, who  were  a  majority  of  the 
board,  and  the  answer  admitted  the 
plaintiff's  cauae  of  action,  it  was 
held  that  the  intervener  was  entitled 
to  defend  the  suit  without  alleging  a 
request  to  do  so  upon  the  offioera. 
Schively  v.  Eureka  Tellurium  Gold- 
Min.  Co,,  129  Cal.  293,  «  Pac  939. 
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A  petition  or  application  for  leave  to  interrene  sbould  set  forth 
specifically  and  not  in  general  terms  the  misdoing  or  fraud  on  which 
petitioner  grounds  hia  claim  to  come  in  and  make  defense  on  the 
corporate  behalf**  and  show  that  he  is  a  stockholder,***  and  a  copy 
of  the  proposed  answer  or  other  pleading  to  be  filed  by  the  intervener 
should  accompany  and  be  tendered  with  the  petition.'*  The  order 
granting  leave  is  merely  an  order  in  the  case  and  not  a  final  decree." 

The  complaint  or  answer  in  intervention  should  be  in  the  name  of 
the  intervener**  and  it  should  be  essentially  of  a  defensive  char- 
acter** affirmatively  alleging  the  facts  of  the  defense'*  and  a  de- 


M  Cannot  intervene  in  foreclOBQre 
suit  on  general  Allegations  of  a,  frand- 
nlent  purpose  to  Buffer  a  foreolooure 
without  sppljing  available  assets  to 
the  debt.  Continental  4  Ctnnmerelal 
Trust  t  SsviiLgB  Bank  v.  Allis-Ohal- 
mers  Co.,  200  Fed.  600. 

Wlier*  action  is  brooght  by  a  eor- 
poration  against  one  of  its  officers  to 
recover  for  misappropriation  of  tbe 
corporate  funds,  and  thereafter  sneh 
officer  acquires  a  eontrolling  intereet 
in  the  corporation  and  takes  steps 
to  have  the  action  dismissed,  it  is 
essential  for  minority  stockholders 
who  wish  to  intervene  to  prevent 
sueh  dismissal  to  show  such  facts 
as  would  hnve  given  tbem  standing 
in  tbe  court  to  have  instituted  the 
action  originally.  It  is  not  suiBcient 
that  the  minority  stockholders  al- 
lege that  the  officer  has  obtained 
control  of  tbe  corporation  and  that 
tbe  other  fffficers  are  acting  in  collu- 
sion with  bim  to  defraud  the  corpo- 
ration in  the  dismissal  of  the  suit 
to  the  Injury  of  the  interveners  and 
others.  Ainsworth  v.  Evaos  (AriE.), 
80  Pac  344. 

MA  person  will  not  be  permitted 
to  defend  an  action  against  a  corpo- 
ration on  the  ground  that  the  plaintiff 
is  endeavoring  to  secure  judgment 
against  tbe  corporation  with  a  view  to 
its  enforcement  against  the  person  so 
asking  permission  to  defend,  all  other 
admitted  stockholders  being  insolvent 

VI  Prlv.  Corp.— 57 


and  the  person  wishing  to  defend  be- 
ing 3olvent,  where  such  person  wishing 
to  defend  denies  in  his  petition  that 
he  is  a  stockholder  and  subject  to 
liability.  Sueh  party  would  have  no 
standing  in  court  until  it  wae  made 
to  appear  that  be  was  a  member  of 
the  corporation,  Ueyer  v.  Bristol  Ho- 
tel Co.,  163  Mo.  59,  63  a  W.  86. 

81  Continental  ft  Commercial  Trust 
&  Savings  Bank  v.  AQiB-Chalmers 
Co.,  200  Ped.  600. 

■t  The  petition  is  a  motion  in  the 
esse  and  the  order  allowing  interven- 
tion is  not  a  final  decree.  Hamlin  v. 
Toledo,  8t,  L.  ft  K.  C.  B.  Co.,  78  Fed. 
664,  36  L.  B.  A.  826. 

83  Hannah  v.  Union  Consol.  Ware- 
house Co.,  144  Oa.  291,  86  8.  E.  1085. 

The  answers  should  not  be  in  the 
name  of  the  corporation,  and  if  they 
are,  the  corporation  is  an  unreal  and 
fictitious  defendant.  Bronson  v.  La 
Crosse  ft  M.  B,  Co.,  2  WalL  (TJ.  8.) 
283,  17  L.  Ed.  723. 

»4The  intervener's  pleading  should 
be  defensive  in  \ia  general  form  and 
Biibstonce,  but  where  no  prejudice  re- 
sulted from  putting  it  in  tbe  form  of 
A  complaint,  it  was  treated  on  appeal 
as  an  answer.  Investors'  Syndicate  v. 
North  America  Coal  &  Mining  Co., 
31  N.  D.  259,  153  N.  W.  472. 

U  Where  it  is  sotight  to  vacate  a 
judgment  for  defective  service,  alle- 
gationa  negativing  the  authority  of 
tbe  person  served  as  an  ostensible  offi- 
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maud  on  the  corporation  to  make  it  and  the  corporation's  refoaal,** 
and  fraud  or  some  wrong  doing  to  the  corporation  must  be  alleged 
as  in  case  of  a  suit  by.  Btockholders."  The  intervening  defendant 
may  ast  up  only  such  defenses  as  the  corporation  might  have  set  up." 

§40&6.  Sight  as  affected  by  insolvMicy,  receirenliip  or  bank' 
rupt<^.  The  general  effect  of  insolvency  or  receivership  proceed- 
ings and  the  appointment  of  a  receiver  therein  upon  actions  either 
pending  or  about  to  be  brought  is  not  to  disable  the  corporation  to 
sue  or  to  defend,  unless  special  provision  of  the  receivership  or  the 
requirement  of  some  statute  has  that  effect.*" 

When  the  receiver  is  given  such  power  as  to  take  away  the  free 
agency  of  the  corporation,  a  request  to  sue  should  be  made  to  him 
and  his  refusal  established  before  the  stockholder  can  sue,**  and  the 


<-er  shguld  be  made.  Seattle  *  N.  B. 
Co.  v.  Bowman,  53  Wash.  416,  lOS 
Pftc.  27. 

M  Seattle  ft  N.  B.  Co.  v.  Bowman, 
S3  Wash.  416,  102  Pac.  27. 

T  Central  Trust  Co.  of  New  York 
V.  Marietta;  ft  N.  G.  B.  C<t.,  48  Fed.  14. 

Oeneral  alleKatioiu  of  frand  and 
colluaion  in  a  foreclosure  suit  are  in- 
sufficient. Bospiglioai  v.  New  Orleans, 
M.  ft  C.  B.  Co.,  237  Fed.  341. 

>■  Dickermaif  v.  Northern  Trnst  Co., 
176  U.  B.  ISl,  44  L.  Ed.  4Z3;  Central 
Trust  Co.  V,  UcOeorge,  151  U,  S.  129, 
38  L.  Ed.  98;  Big  Creek  Cap  Coal  ft 
Iron  Ob.  v.  American  Loan  ft  Trust 
Co.,  127  Fed.  625;  Land  Title  ft  Tmst 
Co.  V.  Asphalt  Co.  of  America,  114 
Fed.  484;  Forbes  v.  Uemphis,  E.  P.  ft 
P,  B.  Co.,  2  Woods  (U.  B.)  323,  Fed. 
Cas.  No.  4,926;  Cumberland  Lumber 
Co.  V.  Clinton  Uill  Lumber  &  Manu- 
facturing Co.,  84  N.  J.  £q.  517,  54 
At!.  450. 

Improper  to  set  up  in  a  foreclosure 
suit  the  invalidity  of  the  purpose  for 
which  mortgagee  corporation  was  or- 
ganized. Dickerman  v.  Northern  Trust 
Co.,  176  U.  B.  181,  44  L.  Ed.  423. 

Oannot  set  aside  action  of  corpora- 
tion in  submitting  to  the  jurisdiction. 
Central  Tnut  Ctr.  t.  McOeorge,  151  U. 
6.  129,  38  L.  Ed.  BS. 


If  a  defense  is  barred  by  a  decree 
01  judgment  against  the  corporotioi), 
the  stockholder  cannot  make  it  in  a 
separate  action  without  special  equi- 
ties relieving-  him  of  tlie  bar.  Clark 
V.  Harks,  111  Me.  218,  8S  Atl.  718. 

■tSee  chapter  on  Beceivers,  infra, 
and  also  Cbap.  47,  Actions  By  and 
Against  Corporations,  supra. 

As  to  statutory  receivers,  it  must 
always  be  remembered  that  they 
BOmetimee  have  very  extensive  pow- 
ers, and  the  local  statutes  must  In- 
variably be  consulted  if  corporate 
receiverships  are  at  all  regulated 
thereby.  Qenerally  a  receiver  in,  or  an- 
cillary to,  a  dissolution  proceeding  has 
broader  powers  than  a  receiver  ap- 
pointed at  the  instance  of  creditors. 
See  chapter  on  Forfeiture,  Dissolution 
and  Winding  Up,  infra. 

M  So  in  a  suit  to  cancel  stock  frand- 
uiently  issued.  Bimber  v.  Colivada 
Colonization  Co.,  110  Fed.  58. 

So  In  an  action  for  misappropriation 
of  fnuds  by  directors.  Cunningham  v. 
Weehselbei^,  105  Wis.  359,  81  N.  W. 
414. 

The  ordinary  prerequisites  of  re- 
sort tu  corporate  authorities  and  re- 
fusal, by  them  are  required  more 
strongly  in  cose  of  insolvent  corpo- 
rations   in     receivership.      Ordinarily 
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rule  requiriiiff  the  demand  to  be  on  the  corporation  does  not  apply .*^ 
When  the  receiver  is  a  wrongdoer  himself,  ao  that  demand  on  him 
would  bo  futile,  it  is  dispensed  with.**  A  receivership  that  carries 
with  it  full  power  to  redress  corporate  wrongs,  disentitles  the  stock- 
holder to  sue  at  all,  unless  on  leave  given  to  do  so.**  As  to  a  chan- 
cery receiver,  unlike  a  statutory  one,  his  power  and  control  are 
coextensive  with  that  of  bis  court,  and  the  stockholder  in  a  foreign 
jnrisdiotion  is  not  prevented  from  suing**  and  may  sue  in  equity 


where  his  appofntment  U  part  of  tli9 
fraudulent  pian.  Beed  t.  Hollings- 
wortb,  157  Iowa  94,  135  N.  W.  37. 
Eiipeciallj  is  this  true  where  be  is  ap- 
pointed by  a  foreign  court.    Id. 

O  While  ordinarily  the  corporation 
Bliould  me,  yet,  said  the  court, 
"where,  however,  the  wrong  done  to 
the  corporation  is  followed  by  a  sec- 
ond wrong  to  the  stockholders, 
wronght  by  raeaus  of  a  mala  fide  re- 
fusal tb  redress  the  first  wrong,  there 
the  stockholders  may  themselves  seek 
redrew.  The  right  of  the  stockholders, 
however,  is  based,  not  on  the  first 
wrong,  but  the  second.  When,  again, 
the  power  to  redress  the  first  wrong 
has  passed  from  the  hands  of  the 
corporation  Into  the  hands  of  a  eonrt 
[its  receiver],  the  possibility  even  of 
ench  second  wrong  cannot  be  sup- 
posed. The  right  of  the  stockholders 
which  rests  upon  it  has  therefore  lost 
its  entire  support."  Efllly  v.  Dolan, 
218  Ted.  9M. 

Where  corporate  officers  are  faith- 
less to  their  trust  the  right  to  call 
them,  to  account  is  primarily  in  the 
corporation,  but  when  a  receiver  is  in 
charge  it  passes  to  him,  unless  he, 
having  been  one  of  the  delinquents, 
the  stockholders  may  sue  on  leave 
given.  Weslosky  v.  Quarterman,  125 
Ga.  312,  51  8.  E.  426. 

4«A  statutory  receiver  with  title 
to  the  property  may  sue  anywhere, 
hence  neither  corporation  nor  stock- 
holder maf  sue  without  leave  of  covrt. 
Eetly  V.  Dolan,  213  Fed.  906. 


'  shonld  sue  for  protec- 
tion of  all  stockholders  as  well  as 
creditors,  and  a  stockholder  could  not 
sue  Dulesa  the  receiver  refused  or  was 
acting  fraudulently.  Marcovieh  v. 
O'Brien,  —  Ind.  App.  — ,  114  N.  E. 
100. 

Where  an  insolvent  corporation  has 
gone  into  the  hands  of  a  receiver,  it 
is  necessary  that  a  stockholder  who 
wishes  to  institute  action  against  the 
directors  for  fraudulent  mismanage- 
ment first  apply  to  the  receiver  to 
bring  such  action.  If  upon  proper  de- 
mand the  receiver  refuses  so  to  do, 
the  fact  of  such  demand  and  refusal 
should  appear  in  the  stockholder's 
pleadings.  Coble  v.  Beall,  130  N.  C. 
S33,  41  B.  E.  793. 

With  respect  to  right  of  a  stock- 
holder to  bring  action  against  direc- 
tors in  behalf  of  himself  and  all  other 
fltoekhdlders,  where  receivers  have  re- 
fused to  bring  the  action,  see  Craig 
V.  James,  71  N.  Y.  App.  Div.  238,  76 
N,  T.  fiupp.  813. 

41  Kelly  V.  Dolan,  233  Fed.  635. 

4SWhere  there  is  a  receiver  and 
be  is  charged  with  wrongdoing  and 
made  a  defendant,  no  demand  was 
necessary,  since  it  would  be  futile  as 
to  the  directors  because  of  the  re- 
ceivership and  useless  as  to  him. 
Sigwald  V.  City  Bank,  82  S.  C.  382, 
64  8.  K  S98. 

Need  not  apply  to  trustee  before  su- 
ing where  he  is  a  conspirator.  North 
V.  Union  Savings  t  Loan  Ass'n,  SO 
Ore.  483,  117  Pac.  822. 

Demand  on  receiver  ifi  not  required 
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in  a  foreigi  court  for  benefit  of  the  corporation  and  the  receiver.* 
A  special  rule  applies  to  national  bank  corporations,  which  are  in- 
solvent.** D^nand  need  not  be  made  on  the  liqoidating  dHomittee 
of  a  national  bank  in  voluntary  liquidation.*^  That  the  corporation 
becomes  bankrupt  after  a  stockhold^  has  instituted  his  action  does 
not  bar  relief.** 

The  proper  practice  where  the  court,  throu^^  its  receiver,  is  in 
full  control  is  to  move  that  the  conrt  give  the  receiver  appropriate 
directions  to  bring  the  suit**  or  to  apply  to  the  court  for  leave  to 
sue,"  especially  if  property  is  to  be  recovered  from  the  receiver,'^ 
and  this  should  be  done  seasonably.**  Such  leave  may  be  limited  to 
the  court  in  which  the  receiver  is  serving." 

In  addition  to  the  leave  to  sue,  it  will  be  necessary  for  the  court 


4»  Kelly  r.  Dolan,  218  Fed.  964. 

M  In  eaae  of  a  national  bank,  it 
must  be  made  eitber  on  directors,  ths 
reeeiver  or  the  comptroller  of  eur- 
reuey.  UoM  t.  Ooodhart,  47  Uont. 
297,  131  Pae.  1071.  That  it  ahtnild 
be  on  the  eomptroUer,  see  Brincker- 
hoff    V.    BoBtwick,    23    Hun    (N.    Y.) 


237. 

47  Since  BDch  eooiinittee  does  not 
duplace  the  directors  it  should  be 
made  on  them  or  on  the  corporation. 
Planten  v.  National  Nassau  Bank  of 
New  York,  174  N.  Y.  App.  DIt.  2M, 
160  N.  Y.  Supp.  297,  att'g  93  N.  T. 
Misc.  344,  157  N.  Y.  Supp.  31. 

4a  Meyer  v.  Pago,  112  N.  Y.  App. 
DiT.  625,  98  N.  T.  Snpp.  739. 

4*  Ames  T.  American  Telephone  A 
Telegraph  Co.,  168  Fed.  820. 

After  a  receiver,  with  power  to  sne, 
has  been  appointed  under  a  statute 
for  the  purpose  of  winding  up  a  cor- 
poration, a  stockholder  cannot  main- 
tain a  separate  sttit  against  the  direc- 
tors for  misappropriation  of  corporate 
funds  by  them.  His  remedy  is  by 
petition  to  the  receiver  or  to  the  eonrt 
for  the  institution  of  an  action.  Cun- 
ningham V.  Wechselberg,  105  Wis. 
359,  81  N.  W.  414. 

SOEelly  V.  Dolan,  213  Fed.  968. 

It  is  not  necesiarj  to  seek  leave  in 
a' foreign  court  to  sue  where  the  re- 


ceiver, because  be  was  not  a  neeea- 
■ary  patty,  c<nild  not  require  that  he 
be  Joined.  Beed  v.  HolUngsworth, 
I5T  Iowa  94,  135  N.  W.  37. 

Bl  Leave  to  sue  receiver  in  an  ac- 
tion to  augment  assets  is  only  formal- 
ly neeesaary,  if  necessary  at  all,  and 
is  not  jurisdictional.  Sigwald  v.  City 
Bank,  82  8.  C.  382,  84  a  E.  398. 

U  An  insolvent  Muporation  had 
been  in  the  hands  of  a  receiver  for 
twenty-six  months.  Petition  waa  then 
brought  by  minority  atockbolden  to 
obtain  leave  to  institute  proceedings 
against  the  corporate  directors,  of 
whom  the  receiver  was  one,  to  call  ' 
them  to  account  for  alleged  Songful 
conduct  of  the  corporate  business.  It 
was  held  that  the  action  waa  not 
made  premature  by  the  fact  that  the 
corporate  afFairs  were  not  wound  np 
and  the  extent  of  the  liabilities  of  the 
directors  determined.  Neither  could 
laches  be  attributed  to  the  petition- 
ing stockholders  for  not  presenting 
their  petition  earlier,  Weslosky  v. 
Quarterman,  123  Qa.  312,  SI  8.  E. 
426. 

H  Where  leave  is  granted  stock- 
holders to  sue  a  receiver,  the  right  of 
enit  may  be  confined  to  the  court  in 
which  the  receivership  proceedings 
are  pending.  Harper  t.  Printing-Tele- 
graph News  Co.,  1S8  Fed.  979. 
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to  order  that  legal  title  necessary  to  the  maiutenanee  of  the  action 
pass  from  the  receiver  to  the  plaintiff  stockholder,  if  the  reeeivenhip 
is  such  as  vests  that  title  in  the  receiver.** 

When  a  corporation  makes  a  general  assignment  of  all  its  assets 
for  the  benefit  of  creditors,  the  assignee  represents  the  corporation  as 
well  as  its  creditors,  and  unless  he  refuses  to  do  so,  he  alone  is  author- 
ized to  bring  a  suit  against  the  late  directors  of  the  corporation  for 
n^igence  or  mismanagement  of  its  affairs,  or  to  redress  other  in- 
juries against,  or  enforce  other  rights  of,  the  corporation.  But  if 
he  wrongfully  refuses  to  sue  for  redress,  a  stockholder  may  sue  on 
behalf  of  himself  and  the  other  stockholders,  as  he  could  have  done 
bdore  the  ass^nment  if  the  corporation  had  refused  to  ane." 

By  virtne  of  the  power  of  the  court  to  protect  its  own  proceed- 
ings, a  federal  court  in  bankruptcy  can  entertain  a  supplemental  or 
ancillary  bill  to  restrain  stockholders'  suits  in  the  state  courts  not 
only  because  they  would  interfere  and  embarrass  the  due  administra^ 
tion  of  the  bankrupt's  estate,  but  also  on  the  general  ground  that 
equity  can  protect  and  effectuate  its  own  decrees." 

§4067.  Right  as  affected  by  dissolution,  incompleteness  or  Bus- 
pemion  of  onpor&tion,  When  the  corporation  has  ceased  to  exist 
hy  dissolution,  all  actions  by  or  against  it  are  abated,  and  by  parity 
of  reason  the  stockholders'  right  to  sue  on  its  behalf  would  also  be 
abated.  The  right  of  action  remaining  to  them  would  ordinarily  be 
an  individual  ri^t  founded  on  their  distributive  rights  in  the  cor- 
porate assets,  if  any  remuned."  The  stockholders  are,  in  equity^ 
entitled  to  its  assets,  in  proportion  to  their  stock,  after  payment  of 
its  debts,  and  as  there  is  no  longer  any  corporation,  they  may  in- 

H  Leave  to  sne,  withtrat  ordei  veit-  Eq.  376;  Aekerman  v.  Bxiaer,  37  N. 

lug  an  action  for  negUEenee  in  tb«  J.  Eq.  856;  Brinekerhofl  v.  Boatwick, 

■toeUiolder  and  divesting  the  receiver,  88  N.  Y.  62. 

givea  the  ttockholder  no  legal  right  H  The  right  to   recover   mieappro- 

«n  which  to  fonnd  an  action  for  neg-  priated  aaseta  being  in  the  sorporation 

iigence  by  directors  toirardB  the  cor-  passes   to   its   trostee  in  bankrnptcy, 

paraticm.     Eellj   v.   Dolan,   233   Fed.  and  while  a  stockholder   might   ordi- 

635.  narily  sne  on  refusal  of  the  corpora- 

UWallace    v.    Lincoln    Bav.    Bank,  tion,    he    cannot    do     so    to     oust    or 

89  Tenn.  630,  24  Am.  St.  Bep.  625,  15  interfere   with    the   trnstee's   title   to 

8.  W.  *48.     And  see  Savings  Bank  of  recover     and     administer    assets     for 

LouisvUle'a  Auignee  v.  Caperton,  87  creditors.     In   re  SwofFord  Bros.   Dry 

Ky.  306,  12  Am.  St.  Bep.  488,  8  8.  W.  Oooda  Co.,  ISO  Fed.  949. 

885;  Jones  V.  Johnson,  86  Ky.  530,  6  8.  >7See  chapter  on   Forfeiture,  Dis- 

V.  682;  Williama  v.  Halliard,  38  N.  J.  atriution  and  Winding  Up,  infra. 
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dividually  Bae  in  eqoity  to  protect  or  enforce  their  r^ts,  boUi  aa 
between  themselves  and  as  against  third  persons.** 

Statutes  commonly  provide  for  winding  up  throogb  the  agency 
of  a  receiver  or  liquidator,  or  else,  or  in  addition  thereto,  provide  that 
the  directors  shall  continne  after  dissolution  to  represent  the  cor- 
poration. In  such  case  request  to  sae  should  be  made  through  them, 
and  their  refusal  established  before  suing  as  a  stockholder."  Under 
other  statutes  the  right  of  a  stockholder  to  sue  after  dissolution  of 
the  corporation  may  not  exist  where  there  is  a  provision  continuing 
its  existence  for  the  purpose  of  suing  and  winding  up  ita  affiurs,  and 
vesting  its  assets  in  trustees  for  such  purpose,  with  the  power  to 
maintain  suits,  etc."  Persona  who  fraudulently  represent  that  the 
entire  stock  of  a  corporation  belongs  to  them,  and  thereby  procure 
a  dissolution  of  the  Corporation  and  possession  of  its  assets,  will  be 
held  as  trustees  ex  maleficio  at  the  suit  of  other  stockholders.'*  A 
dissolution  after  the  cause  of  action  accrued  does  not  affect  the  need 


MPotnftni  V.  Baeh,  69  Fed.  416,  54 
Fed.  216;  Chouteau  v.  Allen,  70  Mo. 
290.  And  see  CmmliHh'i  Adm'r  t. 
Shenandoah  VaUey  B.  Co.,  28  W.  Ta. 
623.  See  also  chapter  on  Forfeitwe, 
UisHfflntion  Kud  Windinf  Up,  infra. 

In  th&t  eituation  the  stock  repre- 
Benta  an  equity  in  aseete.  Aatwyn'a 
Law  InBtitute  t.  Martin,  173  Cal.  21, 
1S9  Pae.  158. 

A  atockh older  of  a  diaaolved  eorpo- 
TBtion  haa  anch'  an  intereat  as  entitles 
bim  to  sue,  under  La.  Code  art.  606, 
to  annul  a  judgment  against  the  cor- 
poration, which  is  void  because  ren- 
dered after  its' disaolntion,  where  he 
is  individually  liable  under  the  char- 
ter for  tha  dehta  of  the  corporation 
to  the  extent  of  hi;  shares.  Musson  v. 
Bichardson,  11  Bob.   (La.)   37. 

After  failure  to  pay  franchise  tax 
the  corporation  forfeits  all  right  to 
BUe  OT  defend,  and  stockholder  need 
not  demand  it.  Canadian  Conntry  CInb 
V.  Johnson,  —  Tei.  Civ.  App.  — ,  176 
S.  W.  835. 

» Where  the  power  of  directors 
continues  after  dissolution,  requeet  to 
them  to  act  is  esaentlal  before  stoek- 
holders    may    petition    to    intervene. 


QenenJ  Elee.  Co.  v.  West  Aaheville 
laprovemeot  Co.,  73  Fed.  386. 

Corporation  though  alleged  to  be 
moribund  and  kept  alive  in  form  to 
protect  defendants,  waa  held  to  be 
alive  for  porpose  of  request  to  eoe. 
Brock  V.  Poor,  216  N.  T.  387,  111  N. 
E.  229,  rev'g  167  N.  T.  App.  Div. 
784,  7B8,  800,  153  N.  T.  Bupp. 
34£,  343. 

That  the  reeeiver  should  ba  ap- 
pealed to,  see  Cunningham  v.  Weet 
selberg,  106  Wis.  359,  81  N.  W.  414. 

Bee  S  4056,  gnpra,  and  see  also  the 
chapter  on  Forfeiture,  Dissolution  and 
Winding  Up,  infra. 

M  Taylor  v.  Holmes,  127  U.  S.  489, 
32  L.  Ed.  179. 

If  the  existence  eontinuea  after  dia- 
■olution  tor  pnrpose  of  suits, 
on  it  ia  prereqnisite  to  suit.    Elm 
green  v.  Weimer,  138  Wis.  112,  119 
W.  836. 

Pleading  that  plaintitt  waa  stoek- 
holder  in  dissolved  corporation  at  time 
of  Injury,  see  Elmergreen  v.  Weimer, 
138  Wis.  112,  119  N.  W.  836. 

61  Id  re  Bailey  'i  Appeal,  »6  Pa.  St. 
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of  having  applied  to  the  corporation  for  action,  it  is  said  in  one  case.** 
If  inatead  of  having  lost  its  corporate  existence,  the  corporation 

has  not  yet  acquired  a  complete  and  active  existence,  no  suit  in  its 

right  can  he  maintained."? 
Mere  suspension  of  .active  business  or  meetings  does  not  dispense 

with  necessity  of  resort  to  the  corporate  authorities.** 


§  4068.  Who  are  r^arded  aa  stockholderB  entitled  to  sue-^In  gen- 
eral. In  order  that  a  person  may  maintain  a  suit  as  a  stockholder  to 
set  aside  or  enjoin  an  ultra  vires  transaction,  or  to  redress  or  prevent 
other  injuries  to  the  corporation,  he  must  be  a  atockholder  in  fact  when 
the  suit  is  brought.  If  he  has  not  yet  become  a  stockholder  by  reason 
of  nonperformance  of  his  contract  of  subscription  or  contract  for 
the  purchase  of  shares,  or  by  reason  of  the  fact  that  his  subscription 
is  upon  a  oondition  precedent  which  has  not  yet  been  performed  by 
the  corporation,  or  if  he  has  ceased  to  be  a  stockholder  by  reason 
of  a  transfer  or  forfeiture  of  his  shares,  he  has  no  standing  to  com- 
plain.** A  ciUzen  is  not  a  stockholder  who  may  join  as  plaintiff  in  a 
suit  affecting  a  corporation  in  which  the  public  owns  stock,**  Neces- 
sarily there  must  have  been  an  issue  of  stock  and  the  acquisition  of  a 


WDmon  V.  Lee,  110  Iowa  156,  81  N. 
W.  245,  but  this  might  well  be  qnea- 
ticned  unless  the  interval  was  Hignifl- 
cant  of  laehea. 

•■  There  must  have  been  an  issue 
of  stock  in  s  complete  corporation  to 
quftlif 7  a  stockholder,  or  be  must  at 
IcABt  have  become  entitled  to  receive 
the  stoek  in  it.  Berger  v.  National 
Ai«hiteetfl'  Bronze  Co.,  173  N.  Y.  App. 
Div.  880,  160  N.  Y.  Bupp.  331. 

M  Bight  to  sue  without  demand 
where  corporation  has  ceased  to  do 
braijtese  and  hag  no  officers  acting, 
see  1 4070,  infra. 

n  IHstilct  of  Oolnmbla.  Scanlan  v. 
Siiow,  2  App.  Cas.   137. 

Florida.  Continental  Nat.  Building 
&  Loan  Ass'u  v.  Miller,  44  Fla.  767, 
33  8o.  404. 

HsryUnd.  Base^  v.  Hooper,  35  Md. 
15,  6  Am.  Bep.  350. 

N«w  Janer.  Schultse  v.  Van  Doren, 
G4  N.  J.  Eq.  465,  53  Atl.  SIS. 

Haw  Haxloo.   Bankia  v.  Smthwest- 


ern  Brewery  ft  lee  Co.,  12  N.  U.  54, 
73   Pac.  614. 

K«w  York.  Wormser  v.  Metropoli- 
tan at.  B.  Co.,  98  App.  Div.  29,  00  N. 
Y.  Bupp.  714;  Fitchett  v.  Murphy,  46 
App.  Div.  181,  81  N.  Y.  Bupp.  182, 
rev'g  26  Miac.  544,  56  N.  Y.  Bupp. 
332;  Thompson  v.  Stanley,  73  Hun 
248,  25  N.  Y.  Bupp.  890. 

PMUUTlvanU.  Baffertj'  v.  Donnel- 
ly, 197  Pa.  423,  47  Atl.  202. 

WadUaffton.  Ninneman  v.  Fox,  43 
Wash.  43,  86  Pac.  213. 

EnglMid.  Doyle  v.  Uune,  5  Hare 
509. 

Forfeiture  of  stock  by  mutual  con- 
sent induced  by  fraud,  aud  where 
the  rights  of  the  former  holder  were 
not  treated  as  extinct  or  the  stock 
sold,  does  not  deprive  him  of  the  right 
to  sue.  Ekberg  v.  Bwedlah- American 
Pub.  Co.,  114  Minn.  196,  130  N.  W. 
1029. 

M  Central  By.  Co.  v.  Collins,  40  Oa. 
582. 
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right  thereto  "  and  the  Btoefc  of  the  very  eorporatirai  must  be  held.** 
A  "contract  holder"  in  a  tontine  diamond  selling  corporation  can- 
not be  regarded  as  a  stockholder  by  reason  of  the  fact  that  no 
certificates  of  stock  other  than  such  contracts  have  been  issued.** 
Being  a  director  is  not  equivalent  to  being  a  stockholder,  for  it  is  not 
always  required  that  one  own  stock  to  be  a  director.^  It  has  been 
held  that  a  mere  equitable  right  to  shares  is  not  enough  to  give  one 
a  standing  to  sue ;  ^'  but  since  the  suit  is  in  equity,  there  is  no  reason 
why  an  equitable  right  cannot  be  protected,  as  well  as  &  legal  right," 
and  the  possession  of  a  certificate  is  not  indispensable." 

A  stockholder  is  not  precluded  from  suing  as  such  by  the  fact  that 
the  transfer  of  the  stock  to  him  is  not  registered  on  the  books  of 
the  corporation,  particularly  where  he  has  applied  to  have  it  regis- 
t«red  and  the  corporation  has  refused,''^*  or  by  the  fact  that  he  is 


STBerger  v.  National  Architects' 
Bronze  Co.,  173  N.  Y.  App.  Div.  680, 
180  N.  Y.  Supp.  331. 

M  A  minority  holder  in  a  bolding 
eotnpftnj  is  not  a  stockholder  in  the 
subsidiary  whose  stock  the  other 
holds.  He  is  merely  a  shareholder  in 
a  corporate  stockholder.  The  com- 
panies are  not  capable  of  being  re- 
garded as  idenUcal.  Sabre  t.  Unit- 
ed Traction  &  Electric  Co.,  £25  Fed. 

eoi. 

e>  Mann  v.  German- American  tnv. 
Co.,  70  Neb.  454,  97  N.  W.  600. 

1*A.  director  cannot  sne  anlew  he 
U  a  .itoekbolder.  Wright  v.  Floyd,  43 
Ind.  App.  540,  86  N.  E.  S71. 

71  UcHenry  v.  New  York,  P.  &  O. 
B.  Co.,  EZ  Fed.  130 ;  Da  Ponte  v.  Loa- 
isiana  State  Lottery  Co.,  1  La.  Law 
J.  184,  Ped.  Oas.  No.  3,Se0. 

In  a  suit  brought  by  a  stockholder 
against  a  corporation,  the  court  in  a 
New  Jersey  case  said:  "My  opinion 
is  that  a  suit  of  the  present  char- 
acter must  be  based  upon  an  owner- 
fihip  of  record  at  the  time  of  filing 
the  bill,  and  that  the  ownerahip  of 
shares  standing  in  the  name  of  an- 
other will  not  be  sufficient  to  main- 
tain the  suit. ' '  Hodge  v.  United 
States  Bteel  Corporation,  64  N.  J.  Eq. 
90,  93  At).  601. 


"See  Fisher  v.  Patton,  134  Mo.  32, 
34  8.  W.  1086,  33  8.  W.  451;  Great 
Western  By.  Co.  v.  Bushout,  5  De  O. 
i  Sin.  290. 

An  anignee  of  stock  need  not  re- 
duce his  claim  agninat  his  assignor  to 
judgment  before  bringing  action  to 
rectify  wrongs  to  the  corporation  by 
the  ctrrporate  president.  First  Nat. 
Bank  of  Salphnr  Springs  t.  Stribling, 
10  Okla.  41,  86  Pac.  512. 

nThe  mere  fact  that  a  party  has 
not  received  a  certificate  of  his  stock 
does  not  bar  action  by  him.  Mulvihill 
V.  Vicksburg  Bailroad,  Power  Si  Han- 
nfacturing  Co.,  8S  Miss.  689,  40  So. 
647.  See  also  Hirsch  v.  Jones,  115 
N.  T.  App.  Div,  156,  100  N.  T.  Supp. 
687. 

nOallfomlft.  Parrott  v.  Byers,  40 
Cal.  614. 

Iowa.  Carson  t.  Iowa  City  Oas- 
Ligfat  Co.,  80  Iowa  638,  45  N.  W. 
1068. 

MUuUBOta.  Baldwin  v.  Oanflsid, 
20  Minn.  43,  1  N.  W.  261,  276. 

New  York.  Ervin  t.  Oregon  By.  A 
Nav.  Co.,  28  Hun  269. 

EngUim.  Great  Western  By.  Co.  v. 
Rusbout,  5  Be  Q.  ft  Sm.  290;  Bag- 
flbaw  V.  Eastern  Union  By.  Co.,  7 
Hare  114. 

The  holder  of  the  certificate  not  yet 
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enjoined  from  voting  it "  or  has  been  fraadtdentl;  deprived  of  it.'™ 
A  transferee  of  stock  subsequent  to  diasolution  is  not  a  stoekholder, 
but  is  merely  the  assignee  of  an  equity  in  the  property  of  the  late 
corporation." 

If  the  plaintiff  is  in  fact  a  bona  fide  stockholder,  however,  it  is  im- 
material how  he  became  such  or  whether  or  not  he  became  such  on 
a  bona  fide  subscription  for  stoek.^*  In  the  federal  courts  the  trans- 
fer of  stock  to  plaintiff  must  be  a  real  one,  but  the  motive  of  it  is 
immaterial.™  As  in  the  state  courts,  possession  of  the  certificate 
is  not  essential.  **  The  federal  statute  denying  to  federal  courts  juris- 
diction of  suits  by  an  assignee  on  the  ground  of  diverse  citizenship 
which  the  assignor  could  not  have  brought,  does  not  apply  to  a  plain- 
tiff suing  on  shares  transferred  to  him.'^     The  holder  of  watered 


transferred  os  the  books  may  sae. 
Mitchell  t.  Aulander  Bealty  Co.,  169 
N.  C.  516,  86  8.  E.  35S. 

In  O'Coiuior  t.  International  Silver 
Co.,  68  N.  J.  Eq.  67,  09  Atl.  321,  tlie 
eoort  indicated  that  one  who  own* 
■toek  in  fact,  althongb  it  fltlll  ttauda 
on  the  corporate  books  in  the  name 
of  its  grantor,  maj*  sae  to  prevent  the 
direetora  and  ofSeerH  from  illegall)' 
votinf  certain  «harea  of  stock  of  the 
eorporation  owned  by  the  corporation 
aa  sneb.  The  court  said:  "I  am  able 
to  perceive  little,  if  any,  TeBemblanee 
in  the  relations  between  the  regis- 
tered owner  and  the  real  owner  of 
■hsrea  of  etoek  and  those  which  ex- 
i«t  between  the  ordinary  tniatee  of 
an  ezpreaa  truat  and  hia  eestni  qoe 
tniat  In  the  latter  case  the  trustee 
is  the  actnal  legal  owner  and  the 
cestui  qve  tmst  the  owner  only  In 
equity.  In  the  ease  of  a  transfer  of 
It  certificate  of  shares  of  stock  by 
an  assignment  in  the  nsnil  form  for 
value  received  and  a  delivery  of  the 
certificate,  which  is  the  nsual  mode 
of  making  title  to  shares  of  stock, 
the  complete  legal  and  beneficial  title 
posses,  and  the  transfer  on  the  books 
of  the  company  is  not  necessary  in 
order  to  make  the  legal  title  com- 
plete." 

njt   has  been   held,  however,    al- 


thongh  a  stockholder  be  enjoined  from 
disposing  of  or  voting  his  stock  and 
from  exercising  any  right  incident 
to  ownership,  pending  an  action  for 
the  cancellatioti  of  a  tale  of  stock  to 
htm,  he  may  neverthelew  join  with 
other  stockholders  as  plaintiff  in  an- 
other action  brought  to  require  cer-  - 
tain  directors  to  return  certain  prop- 
erty to  the  corporation  without  being 
gnilty  of  contempt  of  court.  Uaine 
Products  Co.  V.  Alexander,  115  N.  T. 
App.  Div.  475,  101  N.  Y.  Snpp.  464. 

76  Empire  Realty  Co.  v.  Barton, 
176  Ala.  99,  57  So.  763. 

TAalwyn's  Law  Institnte  v.  Mar- 
tin, 17S  Cal.  21,  159  Pac.  158. 

7*  Stewart  v.  Erie  k  W.  Tranap.  Co., 
17  Minn.  372. 

TSIu  re  Qeland,  218  U.  8.  120,  54 
L.  Ed.  902. 

Such  a  transferee  may  bring  a  fed- 
eral suit,  notwithstanding  the  sale  to 
him  was  motivated  by  that  purpose. 
O'Neil  V.  Walcott  Mia.  Co.,  174  Ted. 
527,  27  L.  B.  A.  (N.  B.)  200. 

W  A  prior  beneficial  ownership,  bnt 
with  the  eertifioate  withheld,  is  suffi- 
cient under  the  94th  rule.  Citizens' 
Savings  &  Trust  Co.  v.  IllinoiH  Cent. 
B.   Co.,  182  Fed.  607,  rev'g  173  Fed. 


■1  A  purchaser  of  shares  is  not  the 
I-  '  GBsignee  of  the  cause  of  action  to  re- 
6891 
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stock  may  maintain  such  a  suit  when  the  etock  is  valid  as  between 
him  and  the  corporation ; "  bnt  it  is  otherwise  where  his  certificate 
is  an  absolute  nullity  because  of  an  express  statutory  or  constitu- 
tional prohibition.** 

The  fact  that  a  stockholder  suing  to  ^ijcnn  or  obtain  redress  from 
another  corporation  also  holds  stock  in  the  latter  corporation  does 
not  preclude  him  from  maintaining  the  suit** 

|4050.  — ExeciitOTB,tnuteM,  pledgees  and  other  qnallflsdholdert. 

Such  a  suit  may  be  brought  by  an  administrator  or  executor  having 
the  title  to  shares  as  such,  or  by  any  person  holding  shares  in  trust,** 
or  by  a  cestui  que  trust  of  shares,  if  the  trustee  refuses  to  sue,  and  is 
made  a  party  defendant,**  or  by  a  pledgee  "  or-pledgor  of  shares.** 
It  has  been  held,  however,  that  unregistered  pledgees  of  corporate 
stock  do  not  sustain  such  relation  to  the  corporation  as  permits  them 
to  maintain  action  against  it  and  its  officers  for  mismanagement.** 


■train  vltik  virea  acts,  And  as  sneh 
diaaii titled  to  invoke  federal  jnriB- 
diction  which  the  auignor  could  not. 
Consumera*  Oaa  Trust  Co,  v.  Qninby, 
137  Fed.  882, 

MA  holder  of  stock  illagally  iuued 
for  less  than  par  may  nevertheless 
eue.  The  agreement  on  the  part  of 
the  corporation  that  it  shonld  be  con- 
sidered 88  fully  paid  would  be  void- 
uble,  bat  the  stock  not  a  nullity. 
Shaw  V.  Staight,  107  Minn.  102,  20 
L.  B.  A.  (N.  B.)  1077,  119  N.  W.  951. 

See  supra,  this  chapter,  subd.  zn, 
"Watered  or  Fictitiously  Paid  Up 
Stock." 

U  Hinckley  v,  Pfister,  83  WU.  64,  53 
N.  W,  21.  And  see  this  chapter,  anbd. 
XII  "Watered  or  Fictitiously  Paid  Tip 
Stock,"  supra. 

MCarter  v.  Produeers'  A  Beflners' 
Oil  Co.,  164  Pa.  St.  463,  30  At).  391. 

•  Jones  v.  Pearl  Uin.  Co.,  20  Colo. 
417,  38  Pac  700;  Scanlan  v.  Snow,  2 
App.  Cas,  (D.  C.)  137;  Hirsch  v. 
Jonefl,  116  N.  Y.  App.  Div.  150,  100 
N.  T.  Supp.  687. 

MQr6at  Western  By,  Co.  v.  Bash- 
out,  S  De  Oez  £  B.  290. 

e7  Green  v,  Hedeuberg,  159  HI.  489, 


60  Am.  St.  Bep,  178,  48  N,  B.  861, 
aff'g  55  HI.  App.  425;  Daldwin  v.  Can- 
Aeld,  26  Hinn.  43;  Campbell  v.  Ameri- 
can Zylonite  Co.,  122  N.  Y.  455,  11  L. 
B.  A.  S96,  2S  N.  B.  853;  Chofee  v. 
Qoidniek  Co.,  14  B.  I.  75;  and  see 
elsewhere  this  chapter,  snbd.  "Ple^e 
of  Shares." 

The  equitable  interest  of  a  pledgee 
of  stock  is  such  as  to  entitle  him  to 
the  protection  of  a  court  of  equity  in 
matters  pertaining  to  the  preserra- 
tion  of  the  value  of  the  stock  to  an 
extent,  at  least,  equal  to  that  pos- 
sessed by  the  pledgor.  Gorman- 
Wright  Co.  T.  Wright,  134  Fed.  363; 
Smith  T.  Smith,  Sturgeon  ft  Co.,  125 
Mich.  234,  84  N.  W.  144. 

M  Fisher  v.  Patton,  134  Ho.  32,  34 
8.  W.  1086,  33  8.  W.  451. 

A  itookholder  who  has  pledged  his 
stock  for  corporate  debts  and  put  it 
into  a  voting  trust  may  have  a  right 
as  pledgor,  even  If  he  no  longer  can 
sue  nn  stockholder.  Milliken  v.  Me- 
Carrah,  159  N.  Y.  App.  Div.  725,  144 
N.  T.  Snpp.  964. 

tBErny  v.  G.  W,  Schmidt  Co.,  197 
Pa.  475,  47  AtL  877. 

As  to  the  necessity  of  registration 
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Legatees  cannot  eae  where  title  to  the  stock  is  in  the  executor," 
but  a  legatee  of  a  qualified  title  who  has  bought  an  absolute  one  from 
the  executor  is  regarded  as  holding  under  the  latter." 

§  4060.  — Tnuuferees  after  injury  cmnplained  of.  A  stockholder 
cannot  sue  in  equity  in  the  federal  courts  to  set  aside  or  enjoin  an 
ultra  vires  transaction,  or  redress  a  misapplication  of  corporate  assets, 
or  to  enjoin  or  obtain  redress  for  fraud  or  negligence  on  the  part  of 
the  directors  or  other  shareholders,  etc.,  unless  he  was  a  stockholder 
at  the  time  of  the  transactions  complained  of,  or  his  shares  have  de- 
voWed  upon  him  since  by  operation  of  law ;  **  and  the  same  rule 
has  been  asserted  in  several  states  upon  the  authority  of  the  decisions 
of  the  Supreme  Court  of  the  United  States,  or  by  independent  reason- 
ing." If  his  acquisition  of  right  antedated  the  grievance,  it  suf- 
fices, though  his  certificate  came  to  him  afterwards.^  The  decisions 
and  dicta  in  the  federal  courts,  however,  are  not  based  upon  any 
genenil  principle,  but  upon  an  equity  rule  adopted  by  the  Supreme 
Court,"  and  which  was  designed  as  a  rule  of  practice  merely,  to 
guard  those  courts  against  collusion  of  parties  for  the  purpose  of 
bringing  cases  within  their  jurisdiction ;  ••  and  they  are  not  binding 
rules  of  decision  in  state  courts."^     The  doctrine  that  one  not  a 


ol!  pledge  to  be  effective,  see  ( 3S14, 

BO  Mere  dietribotee*  of  on  estate 
claiming  u  executora  of  &  reBiduary 
legatee  there! a,  are  not  Btockholden 
tbougb  tbe  stock  was  comprised  in  a 
trust  which  was  to  go  into  the  reei- 
due.  Whitaker  v,  Whitaker  Iron  Co., 
23S  Fed.  960.  In  snch  a  case  the 
tnutee  viu  the  stockholder.    Id. 

n  Where  the  bolder  has  bought 
stock  at  an  executor's  sale  to  pay 
debts  of  the  estate,  it  is  immaterial 
that  It  was  also  bequeathed  to  him 
by  a  qualified  title.  Mitchell  v.  Aa- 
Uuder  Realty  Co.,  109  N.  C.  GIB,  88 
B.  E.  35S. 

MSee  M069,  infra. 

ttA  parchaaer  subsequent  to  a  sale 
of  its  property  pursuant  to  pown 
voted  by  the  stockholders,  including 
the  holders  of  that  stock  which  he 
later  purchased,  cannot  urge  that  the 
vote  was  ultra  vires.  The  same  was 
iield  of  other  stock  subsequently  pur- 


chased which  had  not  been  voted. 
Boldenweck  v.  Bultis,  40  Colo.  253, 
90  Fae.  634;  Uackey  v.  Burns,  16  Colo. 
App.  6,  S4  Phc.  485;  Alexander 
Searcy,  81  Ga.  636,  12  Am.  St  Eep. 
337,  8  B.  E.  830;  Tevis  v.  ~ 
smith,  31  Ind.  App.  281,  86  N. 
912;  Hanna  v.  Lyon,  179  N.  Y.  107, 
71  N.  B.  778. 

MIt  has  been  held  that  a  stoek- 
holder  may  sue  to  enjoin  a  missppU- 
eation  of  corporate  funds  nnder  an 
Bgieemeot  entered  into  before  his 
«tock  was  issued,  if  he  had  a  vested 
right  to  receive  the  Stock  before  the 
agreement  was  made.  Hill  v,  Glas- 
gow B.  Co.,  41  Fed.  610. 

W  Now  Equity  Bule  27  (former  94th 
Bule},  and  see  14080,  Infra. 

Ml  Uorawetz,  Priv.  Corp.  (269; 
Parsons  v.  Joseph,  92  Ala.  403,  8  So. 
788. 

■7  North  V.  Union  Savings  k  Loan 
Ass'n,  59  Ore.  483,  117  Pac.  822; 
Southwestern  Portland  Cement  Go.  v. 
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stockholder  at  the  time  of  the  commission  of  wrong  against  the  cor- 
poration may  not  bring  suit  therefor  has  been  criticized  as  based  in 
part  on  jurisdictional  considerations  which  are  peculiar  to  the  federal 
courts,  and  as  based. in  part  on  the  common-law  doctrines  of  cham- 
perty and  maintenance  which  have  become  obsolete.**  By  the  weight 
of  authority,  in  the  absence  of  such  a  rule,  a  stockholder  is  not  pre- 
cluded from  suing  in  equity  on  behalf  of  himself  and  other  stock- 
holders by  the  mere  fact  that  he  purchased  his  shares  after  the  trans- 
actions complained  of,  even  though  he  may  have  known  of  them  at  the 
time  of  his  purchase,  and  though  he  may  have  made  the  purchase  for 
tJie  purpose  of  acquiring  a  standing  to  sue,  for  the  transfer  of  stock  not 
only  conveys  to  the  transferee  the  ownership  of  the  shares  and  the 
right  to  the  future  dividends  thereon,  but  also  places  him  upon  an 
equal  footing  with  the  other  stockholders — provided  neither  he  nor 
his  transferrer  is  otherwise  estopped — in  respect  to  the  r^ht  to 
call  the  officers  and  agents  of  the  corporation  to  account,  and  to  en- 
join or  set  aside  ultra  vires  transactions,  etc.*"    It  has  been  said  that 


Latta  &  Hapi>eT,  —  Tax.  Civ.  App.  — , 
]93  8.  W.  1115. 

MHome  Fire  Ins.  Co.  v.  Barber,  67 
Neb.  644,  60  L.  B.  A.  927,  108  Am.  8t. 
Bep.  716,  83  N.  W.  1024,  where  the 
court  indicated  its  opinion  that  the 
doctrine  was  not  baaed  on  either  of 
these  groundB. 

MAlkluuna.  Params  v.  Joseph,  92 
Ala.  403,  8  So.  788. 

DUooIa.  Chicago  v.  Cameron,  32 
ni.  App.  91,  aft'd  120  Dl.  447,  11  N. 
E.  809. 

Iowa.  Carson  v.  Iowa  City  Oas- 
Light  Co.,  80  Iowa  638,  45  N.  W. 
106S.  Compare  Clark  v.  American 
Coal  Co.,  86  Iowa  436, 17  L.  B.  A.  557. 
53  N.  W.  891. 

N«w  Hampsbln.  Wineor  y.  Bailey, 
55  N.  H.  218. 

New  J«rM7.  Elkins  v.  Camden  ft 
A.  B.  Co.,  36  N.  J.  Eq.  5. 

New  Toi*.  Pollitz  V.  Gtjuld,  202  N. 
T.  11,  Ann.  Cas.  1012  D  1098,  38  L.  B. 
A.  (N.  8.)  988,  94  N.  E.  1088,  with 
full  discnssion;  Continental  Securi- 
ties Co.  V.  Belmont,  206  N.  Y.  7,  51 
L.  B.  A.  (N.  8.)  112,  Ann.  Cas.  1914  A 
777,  99   N.  B.    138,  afl'g   150   App. 


Div.  298,  134  N.  T.  Supp.  635,  75 
Misc.  234,  133  N.  Y.  Snpp.  560[  Er- 
vin  v.  Oregon  By.  A  Nav.  Co.,  28  Han 
269;  CoDtiaeutal  Securities  Co.  v.  Bel- 
mont, 83  Miac.  340,  144  N.  Y.  Bupp. 
801;  Bamsey  v.  Gould,  37  Barb.  398; 
Frothingham  v.  Broadway  ft  S.  Ave. 
B.  Co.,  9  N.  Y.  Civ.  Froo.  304. 

En^aild.  Bloxam  v.  Metropolitan 
By.  Co.,  S  Ch.  App.  337;  Seaton  v. 
Orant,  2  Ch.  App.  459;  Pender  r. 
Lushington,  6  Ch.  Div.  70. 

In  Home  Fire  Ine.  Co.  t.  Barber,  67 
Neb.  644,  60  L.  B.  A.  927,  108  Am- 
6t.  Bep.  718,  93  N,  W.  1024,  the  argu- 
ment is  fully  discus  Bed  and  the  de- 
cisions commonly  cited  to  sustain  the 
doctrine  ennnctated  in  the  text  are 
referred  to. 

Questioned  but  not  decided:  Nation- 
al Power  &  Paper  Co,  v.  Bosaman,  122 
Minn.  355,  532,  Ann.  Caa.  1914  D  830, 
142  N.  W.  818. 

The  ratification  by  a  majority  of 
the  stockholdera  of  an  illegal  and  in- 
complete transfer  of  the  property  of 
the  corporation  may  be  enjoined  at 
the  suit  of  stockholders  who  acquired 
their  stock  after  the  tranrier  waa  At- 
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one  who  is  a  mere  interloper  or  trouble  se^er  cannot  siie.^  It  has 
been  held  that  fraad  in  promotion  may  be  redressed  by  a  stock- 
holders' suit  brought  by  one  who  took  without  notice,  although  all 
holders  are  necessarily  subseqaent  to  the  promotioa  of  the  corpora- 
tion,' and  in  New  Jersey,  syndicate  members  who  aft«rffardB  became 
stockholders  were  allowed  to  sue  for  like  secret  profits.'  In  Mis- 
soari  the  right  has  been  denied  on  the  ground  of  estoppel  to  one  who 
porchased  by  means  of  subscription  through  a  promoters'  scheme, 
the  action  being  to  recover  illegal  profits  made  by  the  promoters,  and 
the  subscription  having  imparted  notice  to  him  of  what  the  profits 
were.*  The  logic  of  these  last  two  cases  is  that  knowledge  or  notice 
of  a  voidable  transaction  may  deprive  the  stockholder  of  equity  en- 
titling him  to  sue,  rather  than  that  the  fact  of  his  being  a  subsequent 


tempted.  Forr«Bt«r  t.  Boston  A  !£. 
Consol.  Copper  t  Silver  Min.  Co.,  21 
Mont.  S44,  55  Pac.  229,  353. 

Traniferee  msy  Boe  even  where  he 
bought  after  pTDmiilgstion  of  corpo- 
rate pJauB  and  tm  purpoie  of  euing 
to  prevent  them.  General  Inv.  Co.  v. 
Bethlehem  Steel  Corporation,  —  N. 
J.  Bq.  — ,  100  Atl.  347. 

He  tnaj  sue  "except  In  eates  where 
It  is  shown  that  he  purchased  the 
stock  with  the  intent  and  for  the  pur- 
pose of  bringing  suit,  or  where  his 
vendor  was  for  some  reason  estopped 
from  maintaining  the  action,  and  the 
pnrchuer  had  otrtice  of  each  bar." 
Juat  V.  Idaho  Canal  ft  Improvement 
Co.,  16  Idaho  639,  133  Am.  St.  Bep. 
140,  102  Pae.  381. 

The  courts  are  relnctant  to  Inter- 
fere at  suit  of  one  who  acquired  stoek 
with  f  oU  knowledge,  and  one  who  took 
from  bis  sou  stock  which  he  had  pnT- 
ehased  for  the  eon  cannot  claim  that 
the  transaction  viae  merely  the  revo- 
cation of  a  gift  reinstating  him  as 
an  original  stockholder.  Von  Sehlem- 
mer  v.  Keystone  Life  Ins.  Co.,  121  La. 
987,  46  Bo.  991. 

iPlalntliT  alleged  that  he  had  be- 
come the  owner  of  his  stock  for  value 
in  the  regular  course  of  business.  Cer- 
tain of  the  wrongs  complained  of  had 
been    committed    prior    to    the    time 

6895 


plaintiif  became  a  stockholder.     The 

court  held  that  this  did  not  bar  plain- 
tiff from  maintaining  the  suit.  The 
court,  after  stating  these  facts,  call- 
ing special  attention  to  the  allega- 
tion that  plain  tin  had  become  the 
owner  for  value  in  the  regular  eonrse 
of  business,  said:  '*A  court  of  equity 
will,  therefore,  grant  htm  relief.  It 
is  only  in  cases  where  the  party  has 
bought  the  stock  for  the  mere  pnr- 
pose  of  bringing  an  action — where  he 
is  a  mere  interloper  seeking  for  trou- 
ble— that  a  court  of  equity  refuses  to 
grant  him  relief."  O'Connor  v.  Vir- 
ginia Passenger  A  Power  Co.,  46  N, 
Y.  Misc.  530,  92  N,  T.  Supp.  525. 
See  ako  Moore  v.  Silver  Valley  Min. 
Co.,  104  N.  C.  534,  10  S.  E.  679;  Mc- 
Donnell V.  Grand  Canal  Co.,  3  Jr.  Ch. 
578. 

twins  v.  Nehalem  Coal  Co.,  52  Ore. 
70,  96  Pac.  52S.    See  also  1 142,  supra. 

■  Syndicate  members  who  furnished 
money  to  reorganize  a  corporation  and 
afterwards  be:?ame  stockholders  may 
sue  for  restoration  to  the  corporation 
of  secret  profits  made  by  promoters. 
Arnold  V.  Searing,  73  N.  J.  Eq.  262, 
67  Atl.  831. 

4Brooker  v.  William  H.  Thompson 
Trust  Co.,  254  Mo.  126,  162  8.  W. 
187. 
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transferee  is  a  bar.  HarmomouB  with  this  is  a  Michigan  decision  tb&t 
subsequent  members  of  a  nonstock  corporation  may  sne  to  anmrt  an 
agreement  which  the  corporation  was  wholly  lacking  in  po-w^er  "to 
make.' 

As  will  be  seen  herealter,  the  defenses  of  laches,  estoppel,  ra.ti.fi-ea' 
tion  and  assent  and  other  like  equities  may  afford  a  bar  to  the  p^*^^"' 
tiff's  suit^  and  these  defensive  equities  should  not  be  confused  'vntJi 
the  title  on  which  plaintiif  sues;  for  even  if  a  subsequent  j2C»lder 
brings  the  suit  he  will  be  subject  to  all  of  these  equities,  if  the3i^  cam 
be  proved  against  him  as  a  privy  to  a  former  stockholder.''  Xf  one 
of  the  stockholders  who  sues  was  an  antecedent  holder,  it  is  : 
terial  that  some  other  one  was  subsequent.* 


§4061.  Oronnds  and  ocoasicau  for  relief — In  general  Theeamsjs^of 
action  when  a  stockholder  sues  is  dual  in  composition,  consisting  of  'the 
basic  cause  of  action  which  pertains  to  the  corporation  and  on  wti.i<2li  it 
might  have  sued,  and  the  derivative  cause  of  action  pertainLEX^'  lo 
the  stockholder,  consisting  in  the  fact  that  the  corporation  wiU-  =b*^ 
or  cannot  sue  for  its  own  protection.  Both  elements  are  esseca.'t^sl. 
For  the  purpose  of  making  out  a  cause  of  action  the  BtoekhE*>l*^^'' 
stands  in  the  corporation 's  shoes  '•  and  must  ground  the  sia  i  "t  °^ 
the  corporation's  rights  and  a  wrong  thereto,'*  and  to  the  plainfci^fi^  ** 


B  New  memlierH  of  a  benevolent  ear- 
poratioD  eould  Bue  to  annul  a  convey- 
ance  b7  it  to  its  old  members  whieb 
it  wholly  lacked  power  to  make.  Oei- 
man  Corporation  of  Nogaiuiee  v,  Ne^ 
gaimee  Qerinan  Aid  Soeiety,  172  HicK 
650,  138  N.  W.  343. 

•  See  t40T2,  infra. 

ISee  S4072,  infra. 

■  National  Power  A  Paper  Co.  v. 
Boaanian,  122  Minn.  355,  Ann.  Cas. 
1614  D  830,  142  N.  W.  818. 

'Grant  v.  Cobre  Grande  Copper 
Co.,  126  N.  Y.  App.  Div.  750,  111  N. 
Y.  Supp.  386,  rev'g  59  N.  Y.  Miws.  1, 
111  N.  Y.  Snpp.  10S9.  And  see  other 
cases,  gl062,  infra. 

Until  refusal,  plaintiff  lias  no  right 
of  action.  Bartlett  v.  New  York,  N. 
H.  ft  H.  B.  Co.,  —  Mass.  ~,  1J5  N.  B. 
976;  Bartlett  v.  New  York,  N.  H. 
ft  E.  B.  Co.,  221  Mass.  530,  109  N.  E. 
452. 


Both  most  be  pleaded,  Me  9 
infra. 

It  is  incvmbent  upon  a  atock.b 
bringing  rait  against  directoi'S 
moneys  alleged  to  be  due  to  tb  ^ 
poration  to  show  both  that  a 
of  action  exista  in  favor  of  the  «= 
ration    and    that   the   facts   are  _,^ 

that  he  is  entitled  to  bring  th^      ^^«3«' 
Yonng  V.  Eqnitable  Life  Asaor.        *^       -y^ 
ety,   49   N.    Y.    Misc.    347,   99  T^' 
eopp.  446.  -caid. 

lOTevis  V.  Hammersmith,  17V 


286,  I 


:  N.  E.  ; 


He  CBDQot  rescind,  if  it  eK-' 
Johnson  v.  United  Bya.  Co.  o^ 
Lcuis,  227  Mo.  423,  12T  8.  W.  6J. 

In  New  York  a  corporation  e^"--"^  ^»ci 
make    the    defense    of   uenry,  fc*    ^^lc 
neither   can   the  stockholder.      -""^    T. 
g-joid  T.  Queens  Estates,  143  ^"^^ 
App.  Div.  134,  127  N.  T.  Snpp.  8^  ^^^^t., 

11  Lawrence  v.  Sonthein  Vt^ 


«t. 


lOt 
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wdl,"  and  the  wrong  in  question  must  have  been  either  accom- 

auch.  Oabome  v.  Morgan,  171  m. 
App.  54B. 

Wrong  must  ba  to  corporation,  not 
towards  "future  atockholders." 
Whitten  v.  Dabaey,  171  Cal.  621,  154 
Pae.  312. 

Beproaenting  to  pnrehaaera  that 
stock  waa  treaBary  stock,  wbereaa  it 
WB9  not,  having  been  given  in  paj- 
Rient  for  property,  ia  a  wrong  to  the 
purchaser,  not  to  the  corporation. 
Whitten  V.  Dabney,  171  Cal.  621,  154 
I'ae.  312;  Tomer  v.  Harkham,  16S 
Gal,  662,  102  Pac.  272. 

Agreement  among  atoekboldera  u 
to  allotment  and  purchase  of  atoelc 
affords  no  basis  for  action  in  right  of 
corporation  not  s  party  to  it.  Watera 
V.  Horace  Waters  tc  Co.,  130  N.  T. 
App,  Div.  678,  115  N.  T.  8upp.  432. 

A  statutory  liabilty  for  all  present 
or  future  debts,  Imposed  on  directors 
who  declare  dividends  whes  the  cor- 
poration is  or  vvi"  thereby  become 
insolvent,  acf^rues  to  creditors,  not  to 
the  corporation.  Hence  atockholdere 
cannot  sue.  Collins  v.  Penu'Wyom- 
ing  Copper  Co.,  203  Fed.  72S. 

Violation  of  federal  interstate  com- 
merce laws  can  be  pursued  only  by 
government.  Venner  v.  New  York 
Cent.  &  H.  River  E.  Co.,  81  N.  T. 
Uisc  2B8,  143  N.  T.  8upp.  211,  aS'd 
160  N.  T.  App.  Div.  127,  145  N.  T. 
Supp.  725. 

In  an  action  by  a  stockholder  in 
behalf  of  the  corporation  against  a 
third  party,  it  ts  incumbent  on  the 
stockholder  to  ahow  that  there  is  some 
actual  existing  right  which  the  direc- 
tors refuBc  to  enforce.  Rosenbaum  v. 
Eice,  88  N.  T.  App.  Div.  617,  83  N. 
Y.  Supp.  494. 

As  to  what  are  corporate  aa  dis- 
tinguished from  individual  eauees  of 
^tion,  see  1 4051,  aupra. 

As  to  apecidc  cauaea,  see  H4062- 
4060,  infra. 

It  At   the   instance  of  a   minority 


180  Fed.  ^22;  Turner  v.  ICarkham,  155 
Cal.  562,  102  Pae.  272;  Watera  v. 
Horace  Waters  &  Co.,  201  N.  Y.  184, 
9t  N.  E.  602,  aff'g  130  N.  T.  lApp. 
Div.  678,  113  N.  Y.  Supp.  432;  Dusen- 
berry  v.  Bagamore  Development  Co., 
164  N.  Y.  App.  Div.  573,  150  N.  Y. 
Supp.  229. 

Mere  insolvency  is  not  enough. 
Worth  Mfg.  Co.  V.  Bingham,  116  Fed. 
785. 

Znaolveney  resulting  from  nonpay- 
ment for  stock,  without  any  waste  or 
mismanagement  charged,  will  not  sup- 
port a  suit  in  equity.  Fuller  v.  Mc- 
Cormick,  156  Mich,  518,  121  N.  W. 
280.  See  also  Town  v,  Duplex-Power 
Car  Co.,  172  Mich.  51B,  138  N.  W.  338. 

In  order  that  a  stockholder  may 
maintain  a  suit  in  a  court  of  equity, 
the  right  to  maintain  which  ia  pri-' 
maiily  in  the  corporation,  the  evi- 
dence must  show  iojne  ai^tual  or  con- 
templated action  by  the  corporate 
managers  or  by  a  majority  of  the 
stockholders  in  excess  of  their  law- 
ful powei,  or  which  will  be  fraudu- 
lently subversive  of  the  interests  of 
the  corporBtion  or  the  stockholders, 
Ciark  V.  Apex  Gold  Min.  Co.,  13  N. 
M.  416,  85  Pac.  068.  See  alio  Edwards 
V.  Mercantile  Trust  Co.,  124  Fed.  381; 
Phillips  V.  Sonera  Copper  Co.,  90  N, 
Y.  App.  Div,  140,  86  N.  Y.  Bupp.  200 ; 
O'Connor  v.  Virginia  Pass.  &  Power 
Co.,  4S  N.  Y.  Misc.  228,  S2  N.  Y. 
Supp.  161. 

Continning  a  debt  for  its  f aee  after 
pledge  for  part  of  it,  which  was  paid 
by  the  corporation,  is  not  a  fraud 
where  the  arrangement  was  for  se- 
curity and  did  not  satisfy  the  larger 
debt.  Collins  v.  Penn- Wyoming  Cop- 
per Co.,  203  Fed.  726. 

Corporate  deed  and  bill  of  sale  In 
satisfaction  of  debt  are  binding  on 
stockholder,  and  unless  the  corpora- 
tion intended  it  to  be  a  mortgage,  the 
stockholder  cannot  ane  to  declare  it 
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plished  or  threatened;  ^  aud  the  guit  must  be  promotive  of  the  ends 
of  justice  "  and  beneficial  to  the  corporation."  Within  the  limits 
of  discretion,  however,  the  governing  body  may  decline  to  sue  in 
which  event  the  stockholder,  being  not  a^crieved,  is  without  any 
cause  of  action,  though  one  exists  in  favor  of  the  corporation.*'  Ac- 
cordingly action  by  a  stockholder  is  not  necessarily  maintainable 
merely  hy  reason  of  unlawful  action  on  the  part  of  the  corporation. 
If  the  interests  of  the  stockholder  be  in  no  wise  affected  directly 
or  indirectly,  he  will  not  be  heard  to  complain.  Until  the  corporation 
has  actually  entered  upon  a  course  which  renders  it  amenable  to  the 
law,  and  hence  places  his  interests  in  the  corporation  in  jeopardy,  he 
has  no  cause  of  action.'^     The  action  is  not  to  establish  a  personal 


stockholder  not  injured  by  iiaj  devi- 
ation from  the  eh^rter  porposeg,  eqni- 
tj  will  not  decree  the  stock  of  an- 
other stockholder  forfeited  to  the 
corporation  on  the  ground  that  the 
Btoek  of  such  other  stockholder  was 
originally  acquired  and  ii  now  held 
in  violatitrn  of  the  corpora  t  a  char- 
ter. HacGinniHB  v.  Boston  t  H.  Cob- 
Bol.  Copper  ic  Silver  Min.  Co.,  29 
Mont.  423,  7S  Pac.  89. 

Stockholder  cannot  complain  of  dis- 
continuance at  corporation's  business 
and  of  sale  of  all  property  by  di- 
rectors, though  they  exceeded  their 
powers  by  not  voting  unanimously  so 
to  do  as  required,  where  the  eorpo- 
rntion  was  losing  and  no  harm  result- 
ed to  plaintiff.  Levin  v.  Mayer,  86 
N.  Y.  Misc.  118,  149  N.  T.  Supp,  118. 

Cannot  sue  for  violation  of  lawa 
against  c<7inbinationB  or  Sherman  Aot 
when  not  injured.  Venner  v.  New 
York  Cent.  £  H.  Elver  B.  Co.,  —  N. 
Y.  App.  Dlv.  — ,  164  N.  y.  Supp.  626. 
See  alscr  f  3401,  supra. 

Where  the  stock  has  no  value  be- 
cause of  the  corporation's  insolvency, 
a  sale  of  its  assets  by  the  majority, 
though  illegally  done,  is  not  action- 
able by  the  minority.  Stebhing  v. 
Michigan  Wheelbarrow  &  Truck  Co., 
191  Fed.  23S. 

As  to  the  defense  that  a  corpora- 
tion   if   insolvent,    so    that    plaintiff 


conld  not  realize  anything  on  distri- 
bution, and  hence  that  he  has  no  in- 
terest and  is  not  harmed,  see  { 4077, 

U  Pierce  v.  Old  Dominion  Copper 
Mining  ft  Smelting  <3o.,  67  N.  J.  Eq. 
399,  CS  Atl.  819. 

The  result  of  a  stoekholdera'  meet- 
ing to  vote  on  a  plan  to  alter  the 
relative  statat  of  classes  of  stock 
need  not  be  awaited  by  the  minority 
before  suing,  where  the  defendants 
hold  the  majority  and  will  vote  in 
Gfflrmance  of  the  plan.  Page  v.  Whit- 
terton  Mfg.  Co.,  211  Mass.  424,  97  N. 

E.  looe. 

14  In  order  that  a  stockholder  may 
secure  assistance  from  a  court  of 
equity  where  directors  refuse  to  bring 
sn  action  at  law  to  protect  the  cor- 
poration, the'  stockholder  must  show 
to  the  satisfaetiou  of  the  court  Uiat 
the  result  of  the  action  will  be  to  pro- 
mote justice,  Siegman  v.  Maloney, 
63  N.  J.  Eq.  422,  51  Atl.  1003. 

U  Action  must  be  for  benefit  of  eor- 
poration  and  not  for  individual  right 
as  a  winding-up  suit.  Troutman  v. 
Council  Bluffs  Street  Fair  ft  Cami- 
vBl  Co.,  148  Iowa  140,  120  N.  W. 
730. 

l«See  14065,  Infra. 

ITMacQinniSB  v.  Boston  ft  U.  Oon- 
sol.  Copper  ft  Silver  Mln.  Oo,  SO 
Mont.  428,  7S  Pae.  89. 
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right.  Stockholders  are  permitted  to  sue  ex  necessitate  rei,  and 
although  "by  the  record  the  corporation  may  be  made  a  party  defend- 
ant, the  stockholder  bringing  the  action  is  in  fact  it^  repreaentative. 
Otherwise  than  in  name  the  action  is  by  the  corporation,  and  if  relief 
be  obtained  it  belongs,  not  to  the  stockholder  bringing  the  action,  but 
to  the  corporation.^'  A  suit  by  a  minority  stockholder  to  protect 
the  corporate  interests  therefore  cannot  be  maintained  where  the 
corporation  itself  could  not  maintain  the  action  were  it  disposed  so 
to  do,^'  and  a  person  who  is  a  stockholder  in  two  corporations  cannot 
sue  to  enjoin  one  of  them  from  engaging  in  a  business,  on  the  ground 
that  it  is  an  illegal  interference  with  the  business  of  the  other,  and 
will  therefore  expose  it  to  vexatious  and  expensive  litigation  and  thus 
diminish  the  value  of  his  stock."  Violations  of  law  which  ordinarily 
are  redressable  by  the  state  will  not  support  a  stockholders'  suit." 

A  stockholder  cannot  maintain  a  bill  in  equity  to  set  aside  an  act 
or  transaction  which  was  done  irregularly  or  illegally,  but  which  a 
majority  of  the  stockholders  are  entitled  ta  do  regularly  or  legally .*• 
Nor  can  a  stockholder  sue  to  set  aside  a  transaction  on  the  part  of 
the  directors  on  the  ground  that  it  was  fraudulent,  irregular,  illegal 


Under  a  statute  providing  that  the 
debts  of  the  conpanj'  eha  1  not  ex- 
ceed its  eapital  stock,  payment  by 
the  corporation  tar  &  benefit  by  it 
nctnaily  received  will  not  be  re- 
strained at  the  inst&nce  of  a  stoclE- 
h older  merely  because  such  payment 
nill  result  lu  extending  the  COTpo- 
rate  debt  beyond  the  authorized 
limit.  Sankin  v.  Southweatem  Brew- 
ery Id  Ice  Co.,  12  N.  U.  49,  73  Pan. 
612. 

"Peek  V.  Peek,  33  Colo,  421,  80 
Pa<^.  1063;  Louisville  Bridge  Co.  v. 
Dodd,  27  Ky.  L.  Eep.  454,  85  8.  W. 
683;  Groel  v.  United  Eleo.  Co.  of  New 
Jer.ey,  69  N.  J.  Eq.  397,  60  Atl.  822; 
Appleton  V.  American  Malting  Co.,  65 
N.  J.  Eq.  375,  54  AtL  454;  ■Wilson  v. 
American  Palace  Car  Co.,  64  N.  J. 
£q.  534,  54  Atl.  415. 

IBKessler  v.  Ensley  Co.,  123  Fed. 
546.  See  also  MacQuoid  v.  Queens 
Estates,  143  N.  Y.  App.  Div.  134,  127 
N.  T.  Supp.  867. 

»  Converse  v.  Hood,  140  Mass.  471, 


4  L.  B.  A.  521,  21  N.  E.  878. 

>1  Tliey  cannot  restrain  an  attempt- 
ed appropriation  of  water  In  a  man- 
ner not  according  to  statute.  Such 
right  belongs  to  the  state.  Skeen  v. 
Warren  Irrigation  Co.,  42  Utah  603, 
132  Pac.  1162. 

Stockholder  cannot  complain  of  vi- 
olation of  law  whicb  it  is  the  prov- 
ince of  the  state  to  pursue.  Von 
Schlemmer  v.  Keystcme  Life  Ina.  Co., 
121  La.  987,  46  Bo.  991. 

As  to  violations  of  anti-trust  laws 
or  Sherman  Act,  when  not  injurious 
to  plaintiff,  see  Tenner  v.  New  York 
Cent.  &  H.  Hirer  E.  Co.,  —  N.  Y.  App. 
Div.  — ,  164  N.  Y.  8upp.  626. 

■■Dudley  v.  Kentucky  High-Scbool, 
9  Bush  (Ky.)  576;  Macdougall  v.  Gar- 
diner, 1  Ch,  Div.  13;  Fobs  v.  Harbot- 
tle,  2  Hare  461,  See  also  Levin  v. 
Mayer,  86  N.  Y.  Misc.  118,  149  N.  Y. 
Elupp.  112,  where  action  was  illegal 
because  vote  was  not  v 
no  harm   resulted. 
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or  in  excess  of  the  powers  conferred  upon  the  directors,  whex-e  tb* 
transaction  is  within  the  powers  o£  the  corporation,  and  such,    tliere" 
fore,  as  a  majority  of  the  stockholders  may  ratify,**  unless,  a.^    may 
sometimes  be  the  case,  it  is  impossible  to  procure  a  meeting    of    t:^" 
Btockholdeis  to   pass   upon  the  transaction.'*     This   principX^      "^bS 
applied  in  a  leading  £nglish  case,  where  a  stockholder  sued     'tio    set 
aside  a  purchase  by  the  directors  for  the  corporation  of  theii"     O"?"" 
laud.     It  was  held  that,  while  the  transaction  might  be  avoi<3.^<3.    by 
the  corporation,  it  might  also  be  ratified,  and  that  the  suit,  theirefo**' 
could  not  be  maintained  without  showing  that  no  action  of  the     ^t,ocBr 
holders  could  be  obtained.    "Whilst  the  court,"  said  Vice  Cha-xs-ts®*^"^ 
Wigram,  ' '  may  be  declaring  the  acta  complained  of  to  be  void     ^*   *^^ 
stiit  of  the  present  plaintiffs,  who  in  fact  may  be  the  only  proi>i~i^**"* 
who  disapprove  of  them,  the  governing  body  of  proprietop-as-      **^  ^ 
defeat  the  decree  by  lawfully  resolving  upon  the  confirmation     o^    *  * 
very  acts  which  are  the  subject  of  the  suit.    The  very  fact  tta.^*    *^* 
governing  body  of  proprietors  assembled  at  the  special  general.     '^'^ 
ing  may  so  bind  even  a  reluctant  minority,  is  decisive  to  she:^^         , 
the  frame  of  this  suit  cannot  be  sustained  whilst  that  body  ir^*^'"°* 
its  functions.    In  order  then  that  this  suit  may  be  sustained,  it    *** 
be  shewn  either  that  there  is  no  such  power  as  I  have  sul>l***^^ 
remaining  in  the  proprietors,  or,  at  least,  that  all  means  hav^     *^ 
resorted  to  and  found  inefEeetual  to  set  that  body  in  motion.  * '  ** 

§  4062.  —  Ultra  Tires  acts,  wastes  diTeraioii  or  misappUeat^""' 


assets.    While  a  corporation,  for  the  purpose  of  holding  and 


xoa-»- 


aging  its  property,  and  carrying  on  its  bnsiness,  is  in  law  an  ^si*^  , 
or  artificial  person  distinct  from  the  stockholders  who  compo*® 
the  stockholders  are  the  real  parties  in  interest  Each  stoefcJ^**  .^.^ 
has  contributed  his  share  of  the  capital  stock  under  a  contract  "^  j 
the  corporation,  by  which  the  corporation  has  agreed  to  hol<3-  *^- 
manage  the  same  for  the  purpose  of  carrying  out  the  objee*^  ^_ 
which  it  was  created,  and  for  no  other  purpose,  and  every  ^^-*Ji. 
holder  has  a  right  to  insist  that  this  contract  shall  be  complietS-  -ttie 

In  equity,  therefore,  a  trust  is  created  by  implication  in  favor  ***  ^f 
stockholders,  that  the  corporation  will  not  so  manage  its  buai*^^^  jt 
affairs  as  to  defeat  the  objects  for  which  it  was  created,  and  *'-**^r>se 
will  use  and  apply  its  assets  for  the  purpose  of  carrying  out;      * 

MBiU  T.  Western  TJ.  TeL  Co.,  16  Mass.  378;  Pom  v.  Harbottle,  ^ 

Fed.  li;   Pom  t,  H&rbottle,  2  Hare  461.                                                      j^l- 

461.  M  FogB  V.  Harbottle,  2  Hare        "^^ 

H  Brewer    v.    Boston    Theatre,   104 
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objects,  and  not  divert  them  to  oUier  purposes."  Nothing,  therefore, 
is  now  more  surely  settled  in  the  law  of  corporations  than  the  doc- 
trine that  any  unauthorized  act  or  contract  by  the  directors  or  a 
majority  of  the  stocfeholdere  of  a  corporation,  which  will  destroy  the 
existence  of  the  corporation  or  render  it  unable  to  perform  its  func- 
tions, or  any  misapplication  or  diversion  of  assets  to  purposes  not 
authorized  by  its  charter,  even  though  all  other  stockholdera  may 
eoDsent,  is  a  breach  of  trust  towards  a  dissenting  stockholder,  against 
which  he  is  entitled  to  relief  in  equity.  Therefore,  in  the  absence  of 
estoppel "  and  if  he  cannot  obtain  relief  through  the  corporation  or 
its  officers,"  any  atockholder  may  maintain  a  bill  in  equity  in  his 
own  name  to  enjoin  a  waste,  misapplication  or  diversion  of  its  assets, 
or  to  enjoin  or  set  aside  ultra  vires  acts  or  contracts  which  will  result 
in  sneh  a  waste,  misapplication  or  diversion,  or  which  may  destroy  the 
corporation  or  render  it  unable  to  carry  out  its  objects.**  In  a  leading 


WI"An  the  BhoreholdeTB  are  in  Hnb- 
Htance  partners  in  a  trading  concent 
the  management  of  wbieh  is  commit- 
ted to  the  body  corporate,  a  tmat  is 
hj  implication  created  in  favor  of 
the  ihareholders  tliat  the  corporation 
will  manage  the  corporate  affairs,  and 
apply  the  corperate  fnnds  for  the  pnr- 
poRC  of  carrying  out  the  original  speb- 
nlation."  Taylor  t.  Chichester  t  M. 
By.  Co,  L.  B.  2  Eich.  378.  See  also 
Dodge  V.  Wooleey,  18  How,  (V.  8.) 
331,  15  L,  Ed.  401;  Peabody  v.  Flint, 
0  Allen  (Mass.)  52;  Stevens  v.  Bat- 
land  k  B.  R.  Co.,  SB  Yt.  549;  Bnsaell 
V.  Wakeield  Water  Works  Co.,  L.  S, 
20  Eq.  474;  and  eases  cited  in  the 
notes  following.  This  question  ijs  also 
diseussed  in  aoine  of  its  phases  in 
Chap.  1,  BQpra. 

"The  general  doctrine  of  nltra 
virea  la  discussed  in  Chap.  37,  snpra, 
and  that  as  to  illegal  contracts  in 
Chap.  3S,  snpra. 

Aa  to  the  defense  of  estoppel  and 
acqniescence,  aee   I  4072,  infra. 

M  As  to  requisite  effort  to  induce 
corporation  to  sue,  see  S(  4068,  4069, 
4084,   4065,   fnfra. 

WUnlted  States.  Greenwood  v. 
Union  Freight  B.  Co.,  105  U.  8.  13, 
26  U  Ed.  Ml;    Hawea  v.  Oakland, 


104  U.  S.  450,  26  L.  Ed.  827;  Daven- 
port V.  DowB,  18  Wall.  626,  21  L.  Ed. 
9^8;  Bronson  v.  La  Crosse  M.  B.  Co., 
2  Wall.  283,  17  L.  Ed.  725;  Zabriakio 
V.  Cleveland,  C.  4  C.  B,  Co.,  23  How, 
381,  18  L.  Ed.  488;  Dodge  v.  Wool- 
sey,  18  How.  331,  15  L.  Ed.  401; 
Bchell  V.  Alston  Mfg.  Co.,  149  Fed. 
4^9;  Brown  v.  Equitable  Life  Aasnr. 
8oe.  of  United  State*,  142  Fed.  835; 
Edwarda  v.  Mercantile  Trust  Co.,  124 
Fed.  381;  KesBler  v.  Ensley  Co.,  123 
Fed.  S46;  Metcalf  t.  American  Sehool- 
Fornitnre  Co.,  108  Fed.  909;  Eldred  v. 
American  Palace  Car  Co.,  00  Fed. 
50;  Easun  v.  Buckeye  Brewing  Co., 
51  Fed.  156;  Pond  v.  Vermont  Valley 
E.  Co.,  12  Blatchf.  280,  Fed.  Cas.  No. 
11,265;  Hardon  v.  Newton,  14  Blatchf. 
376,  Fed.  Cas.  No,  6,054;  Forbes  v. 
Memphis,  E.  P.  ft  P.  B.  Co.,  2  Woods 
323,  Fed.  Cas.  Ko.  4,926. 

Alabama.  Morris  v.  Elyton  Land 
Co.,  125  Ala.  263,  28  So.  513;  Jasper 
Land  Co.  v.  Wallis,  123  Ala.  652,  26 
8o.  659;  Decatur  Mineral  Land  Co.  v. 
Palm,  113  Ala.  531,  59  Am.  St.  Bep. 
140,  21  So.  315;  Elyton  Land  Co.  v. 
Dowdell,  113  Ala.  177,  59  Am.  St. 
Brp.  105,  20  So.  981;  Perry  v.  Tnska- 
loosa  Cotton-Seed  Oil-Hill  Co.,  93  Ala. 
364,  9  So.  217;  Parsons  v.  Joseph,  92 
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English  case  it  was  said  on  this  point;     "It  is  a  breacli  of  trust 
towards  a  shareholder  jn  a  joint-stock  incorporated  company,  estab- 


ImllMift,  Bogera  v.  Lafajette  Agr. 
Works,  52  Ind,  297;  Tippecanoe  Ooon- 
t7  V.  Lafayette,  M.  &  B.  B.  Co.,  50 
Ind.  8S(  MeCray  v.  Jnnetion  B-  Co.,  9 
Ind.  358. 

lom.  Carsoa  t.  Iow»  Ci'ty  Qas- 
light  Co.,  80  Iowa  638,  45  N.  W.  1088; 
Teach  out  v,  Dea  Moines  Broad- 
Qange  St.  By.  Co.,  T5  Iowa  TEE,  3B  N, 
W.  145. 


Ala.  403,  8  So.  788 ;  MempbiB  &  C.  B. 
Co.  V.  Wooda,  88  Ala.  630,  16  Am.  St. 
Bep.  81,  7  So.  108;  Nattiao  v.  Tomp. 
kina,  82  Ala.  437,  2  So.  747;  BUm  v. 
AnderBon,  31  Al^  612,  70  Am.  Dec. 
611. 

Arizona.  Henshaw  v.  Salt  Biver 
Valley  Canal  Co.,  6  Ariz.  151,  64  Pac. 
577. 

AAansM.  UUsissippi,  0.  ft  R. 
Biver  B.  Co.  t.  Crces,  20  Ark.  443;  Ex 
parte  Booker,  18  Ark.  338, 

Oolorado.  People's  Sav.  Bank  v. 
Colorado  Min.  Exch.  Bidg.  Co.,  S  Colo. 
App.  354,  46  Pac.  620. 

Oomuctlcat.  Byrne  t.  Setiuyler 
Elee.  Mfg.  Co.,  65  Conn.  336,  28  L. 
R.  A.  304,  31  Atl.  833;  Pratt  v.  Pratt, 
Read  &  Co.,  33  Conn.  446;  Bcofield  T. 
Eighth  School  Diat.,  27  Conn.  499; 
Bears  v.  Hotchkisa,  25  Conn.  171,  65 
Am.  Dee.  657. 

Oftotgta.  Cherokee  Iron  Co.  v. 
Jones,  S2  Oa.  276;  Hazlehurst  v.  Sa. 
vannah,  G.  &  N.  A.  E.  Co.,  43  Qa.  13; 
Central  B.  Co.  v.  Collins,  40  Oa.  582. 

minols.  Onnderaon  v.  IHinoia  Tmat 
&  Savinga  Bank,  199  HI.  422,  65  N.  E. 
328,  aff'g  100  111.  App.  461;  Hnrding 
V.  American  Glneose  Co.,  182  111,  551, 
64  L.  B.  A.  738,  74  Am.  St.  Bep.  189, 
55  N.  E,  577,  writ  of  error  diamiesed 
187  TJ.  8.  651,  47  L.  Ed.  349;  Steb- 
bins  V.  Perry  Coonty,  167  III.  567,  47 
N.  B.  1048,  rev'g  66  Hi.  App.  427; 
Oreen  v.  Hedenberg,  159  HI.  489,  50 
Am.  St.  Bep.  178,  42  N.  E.  851,  aff'g 
55  HI.  App.  425;  Eadish  v.  Garden 
City  Equitable  Loan  &  Building 
Ass'n,  151  ni.  631,  42  Am.  St.  Bep. 
256,  38  N.  E.  236,  aff'g  47  lU. 
App.  602;  BruBchke  v.  Nord  Chicago 
Sehuetzen  Vercin,  145  ID.  433,  34  N. 
E.  417;  Brsd'ey  v.  Ballard,  55  HI. 
413,  8  Am.  Bep.  656;  Chicago  t,  Cam- 
eron, 22  T\\.  App.  91,  aff'd  120  IB. 
447,  11  N.  E.  899. 


KantDckr.  Pittsburg,  C,  CS.  k  St. 
L.  E.  Co.  T.  Dodd,  116  Ey.  176,  73 
S.  W.  822. 

MurUnd.  Davis  v.  Qcmmell,  73 
Md.  330,  21  Atl.  712. 

HasaacbnB«tt&  Bichardaon  ^.  Clin- 
ton Wall  Trunk  Mfg.  Co.,  ISl  Man. 
680,  64  N.  E.  400;  Me»8er  v.  Grand 
Lodge  A.  O.  V.  W.,  180  Mass.  321,  62 
N.  E.  252;  Blair  v.  Telegram  Mewap>- 
per  Co.,  172  Mass.  201,  51  N.  B.  1080; 
Peabody  v.  Flint,  6  Allen  52. 

UlnneaoU.  Fencille  v.  Stato  Farm- 
ers' Mat.  Hail  Ins.  Co.,  74  Msun.  67, 
73  Am.  St.  Bep.  326,  76  N.  W.  lOM; 
Morrill  v.  Little  Palls  Mfg.  Co,  4« 
Minn.  260,  48  N.  W.  1124;  S*nall  v. 
Minneapolis  Electro  Matrix  Co-,  ^ 
Minn.  264,  47  N.  W.  797  ;  StevWt  v, 
Erie  &  W.  Transp.  Co.,  17  Mian.  378. 

UlBBonrL  Eiter  v.  Sawyer,  1 46  Mo. 
302,  47  S.  W.  951. 

HontuiA.  McCounell  v.  Combina- 
tion Mining  &  Milling  Co.,  30  Mont. 
239,  104  Am.  St.  Bep.  703,  7€  ?««. 
194;  Forrester  v.  Boston  A  M.  ConeoU 
Copper  &  Silver  Min.  Co.,  21  Moot. 
544,  56  Pac.  229,  353. 

Nemraska.  Fitzgerald  v.  F'it'««" 
aid  ft  Mallory  Conat.  Co.,  41  N&'b-  3H 
69  N.  W.  838. 

New  HampaUn.  Pearson  r-.  Con- 
cord R.  Corporation,  62  N.  ff-  53^, 
13  Am.  St.  Rep.  590;  March  v-  Ewt- 
cm  B.  Co.,  43  N.  H.  S15,  40  N.  ^-  5«, 
77  Am.  Dec.  732. 

Now  Jenwy.    Hayes  t 
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lished  for  certain  definite  purposes  prescribed  by  its  charter,  if  the 
funds  or  credit  of  the  company  are,  without  his  consent,  diverted 
from  such  purposes,  though  the  misapplication  be  sanctioned  by  the 
votes  of  a  majority,  and,  therefore,  he  may  ^e  a  bill  in  equity  against 
the  company  in  his  own  behalf  to  roBtrain  the  company  by  injunc- 
tion from  any  such  diversion  or  misapplication."  "•  And  in  a  leading 
case  in  the  Supreme  Court  of  the  United  States  it  was  said:  "It 
is  now  no  longer  doubted,  either  in  England  or  the  United  States, 
that  courts  of  equity,  in  both,  have  a  jurisdiction  over  corporations, 
at  the  instance  of  one  or  more  of  their  members,  to  apply  preventive 
remedies  by  injunction,  to  restrain  those  who  administer  them  from 
doing  acts  which  would  amount  to  a  violation  of  charters,  or  to  pre- 
vent any  misapplication  of  their  capitals  or  profits,  which  mig^t 
result  in  lessening  the  dividends  of  stockholders,  or  the  value  of  their 
shares,  as  either  may  be  protected  by  the  franchises  of  a  corporation, 


N.  J.  Eq.  353,  68  Atl.  728,  45  AU. 
1091;  Elkiua  v.  Camden  ft  A.  B.  Co., 
^0  N.  J.  Eq.  5;  Zabnskie  v.  Hac£eii- 
aack  6  N.  T.  B.  Co.,  18  N.  J.  Bq.  178, 
BO  Am.  Dee.  617 ;  Gifford  v.  New  Jer- 
aey  B.  ft  Traup.  Co.,  10  N.  J.  Eq. 
171;  Eean  v.  Johnson,  9  N.  J.  Eq.  401. 

New  York.  Leslie  v,  Lorillard,  110 
N.  Y.  619,  1  L.  B.  A.  456,  18  N.  B. 
363;  Davis  v.  Congregation  Betb  Te- 
phila  Israel,  40  App.  Div.  424,  57  N. 
Y  Supp.  1015;  Flynn  v.  BrooklTU  City 
E.  Co.,  9  App.  Div.  269,  41  N.  Y. 
Bnpp.  666,  aff'd  158  N.  Y.  493,  53  N. 
E.  520;  O'Connor  v.  Virginia  Passen- 
ger ft  Power  Co.,  45  Mian.  228,  92  N. 
Y.  Supp.  161,  aff'd  107  App.  Div.  630, 
95  N.  Y.  Supp.  1149;  Abbot  v.  Amer- 
ican Hard  Eubber  Co.,  33  Barb.  S7S. 

North  OwoUn*.  Wiswall  v.  Green- 
ville ft  B.  Plank  Bgad  Co.,  3  Jones  Eq. 
183, 

OUo.  Taylor  v.  Miami  Exporting 
Co.,  5  Obia  162,  22  Am.  Dec.  785. 

Pemwylvanla.  Manderaou  v.  Com- 
mercial Bank,  2S  Pa.  St.  379;  Lan- 
golf  V.  Seiberlitch,  2  Furs.  Eq.  Caa. 
64. 


Mills,  B3  a  C.  519,  31  a  E.  498; 

T«DnMge«.  Wallace  v.  Lincoln  8av. 
Bank,  89  Tenu.  630,  24  Am.  St.  Bep. 
625,  15  8.  W.  448. 

Texas.  Cates  v.  Sparkman,  73  Tex. 
619,  15  Am.  St.  Bep.  806,  11  S.  W.  846. 

■Dtal.  Hatcb  Y.  Lucky  BiU  Min. 
Co.,  25  Utah  405,  71  Pac.  865. 

Vermont.  Stevens  v.  Butland  ft 
B.  R.  Co.,  £9  Vt.  545. 

Virginia.  Baltimore  ft  O.  B.  Co.  t. 
Wheeling,  13  G:att.  40. 

Wast  Virginia.  Boyee  v.  Montank 
Gas  Coal  Co.,  37  W.  Va.  73,  16  8.  E. 
501. 

England.  Colman  v.  Eastern  Coun- 
ties By.  Co.,  10  Beav.  1;  Hoole  v. 
Great  Western  By,  Co.,  3  Ch.  App. 
262;  Seaton  t.  Grant,  2  Ch.  App.  459; 
Tomltinaon  v.  Southeastern  By.  Co., 
35  Ch.  Div.  675 ;  Bagsbaw  v.  Eastern 
Union  By.  Co.,  7  Hare  114;  Simpson 
v.  Westminster  Palace  Hotel  Co.,  8 
H,  L.  Cas.  712,  6  Jur,  (N.  8.)  985; 
Cuuliff  V.  Manehester  ft  B.  Canal  Co., 
2  Buss,  ft  M.  481;  Ware  v.  Grand 
Junct.  Water  Works  Co.,  2  Buss,  ft  M. 
470. 

Bkode  Inland.     Hazard  v.  Durant,         See  also  i  1526,  snpra. 
11  B.  t.  195.  ADCunliff  v.  Manchester  ft  B.  Canal 

SontU  Oarouna.    SUhn  v.  Catawba      Co.,  2  Busa.  ft  M.  4S1. 
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if  the  acta  intended  to  be  done  create  what  is  in  the  law  denominated 
a  breach  of  trust.  And  the  jurisdiction  extends  to  inquire  into,  and 
to  enjoin,  as  the  case  may  require  that  to  be  done,  any  proceedings 
by  individuals,  in  whatever  character  they  may  profess  to  act,  if  the 
subject  of  complaint  is  an  imputed  violation  of  a  corporate  franchise, 
or  the  denial  of  a  right  growing  out  of  it,  for  which  there  is  not  an 
adequate  remedy  at  law. ' '  *^ 

In  order  that  a  person  may  sue  as  a  stockholder,  he  must  stand  on 
a  corporate  right  and  an  injury  thereto  "  and  to  him  as  a  stockholder, 
as  well,"  but  to  give  a  court  of  equity  jurisdiction  to  enjoin  ultra 
vires  acts  upon  the  part  of  a  corporation  at  the  suit  of  a  stockholder, 
it  is  not  necessary  that  there  shall  be  any  intentional  wroi^  or  actual 
fraud  on  the  part  of  the  oflSeers  or  other  stockholders.  It  is  enough 
that  the  act  is  ultra  vires.**  Nor  need  there  be  any  loss  to  the  cor- 
poration. The  fact  that  an  ultra  vires  act  or  business  will  be  bene- 
ficial to  the  corporation,  and  cannot  injure  its  stockholders,  makes 
it  none  the  less  ultra  vires,  and  is  no  answer  to  a  suit  by  a  dissenting 
stockholder  to  enjoin  the  same."  No  relief  will  be  g^ven  on  the 
ground  that  a  transaction  would  be  unlawful  by  subsequent  legisla- 
tion, if  it  was  not  so  when  done.'' 

It  is  impossible  a  priori  to  catalogue  all  the  varying  forms  of  ultra 
vires  transactions,  waste  or  diversion  of  assets,  and  this  is  net  the 
place  for  a  consideration  of  the  scope  and  objects  of  corporate  power 
or  the  proper  application  of  corporate  assets.  Those  subjects  have 
been  treated  in  earlier  chapters  of  this  work.  But  as  exemplifying 
the  principles  set  forth  at  the  beginning  of  this  section  some  instances 
are  given.*''    The  cleu^st  case  in  which  a  stockholder  may  sue  to 

■1  Mr.  Justice  Wajne,  in  Dodge  v.  be  resisted   bj   aucli   a  suit.      Central 

Woolsey,  18  How.   (U.  8.)   331,  15  L.  Ry.  Co.  t.  OoIUm,  40  Qa.  582. 

Ed.  401.     See  rIbo  March  v.  Eastern  That   benefit   to   the   corporation  Is 

B.   Co.,   40   K.   H.   546,   77    Am.   Dee.  not  the  teat  of  its  powers,  see  Chap. 

732.  21,  supra. 

*iSee  (4081,  supra.  «  Continental  Securities  Co.  v.  Bel- 

•*  See  i  4061,  «upra.  mont,  S3  N.  Y.  Misc.  340,  144  N.  T. 

M  March   v.  Eastern   R.   Co.,  43  N.  Supp.  801. 

H.  515,  and  other  caees  cited  in  notes  >7An   ultra  vire^   action   or  a   di- 

preceding  in  this  section.  veraim  of  funds  often  partakes  also 

tB  Byrne  v.  Schuyler  Elec.  Mfg,  Co.,  of  fraud   or  wrongdoing   by  the   ma- 

65  Conn.  336,  28  L.  R.  A.  304,  31  Atl.  jnrity  or  by   some   of  the   officers   of 

833;   Davis  v.  Congregation  Beth  Te-  the    corporation,   and    as    either    will 

phila  Israel,  40  N.  Y.  App.  Div.  424,  aapport  the  anit,  the  courts  do  not  al- 

57  N.  Y.  Supp.  lOIS.  ways  indicate  clearly  which   element 

Any  departure  from  the  chartered  controlled  the  decision.    For  this  rea- 

purpose,  even  though  profitable,  may  ton  the  meceeding  sections  and  the 
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eajoin  ultra  vires  acts  or  contracts  of  the  directors  or  majority  of  the 
stockholders  is  where  the  act  or  contract  will  render  the  charter  oC 
the  corporation  subject  to  forfeiture  in  proceedings  by  the  state,  or 
otherwise  tend  to  destroy  the  corporation."  But  it  is  not  at  all 
necessary  that  it  shall  have  this  effect.  A  stockholder  is  entitled  to 
relief  against  any  application  or  diversion  of  the  assets  of  the  cor- 
poration to  a  purpose  which  is  beyond  its  objects  or  the  powers  con- 
ferred upon  it  by  its  charter,  or  any  unauthorized  surrender  of  rights 
or  property  by  it." 

In  the  case  of  a  public  service  corporation  the  dnty  towards  the 
public  may  be  an  important  factor  in  determining  whether  a  given 
action  or  policy  is  wasteful  or  improvident,  since  those  duties  cannot 
be  abdicated  without  risk  of  forfeiture.*"  Thus  an  attempt  to  relin- 
quish a  valuable  franchise  to  the  public,*^  or  to  exteiid  beyond  the 
charter  terminus,*"  or  to  depart  from  the  charter  place  for  carrying 
on  its  business,**  or  the  making  organic  changes  in  the  number  of 


cases  cited  thereunder  should  be  con- 

U  thilted  Statw.  Pond  t.  Vermtint 
Valley  B.  Co.,  12  Blatcbf.  280,  Fed. 
Cbs.  No.  11,265. 

Indiuu,'  Bogers  v.  Lafayette  Agr. 
WoTki,  52  Ind.  304. 

UinneBMA.  Stewart  v.  Erie  &  W. 
Transp.  Co.,  IT  Mian.  372. 

FeniuylVMiU.  Mauderaon  v.  Com- 
tuercial  Bank,  28  Pa.  St.  379. 

England.  Bengali  v.  CrTstal  Pal- 
ace Co.,  4  Kay  &  J.  326. 

Expenditure  of  funds  illegally  and 
contrary  to  the  pnblic  policy  ot  the 
state  is  ground.  Central  By.  Co.  v. 
Collins,  40  Ga.  532. 

MSkecn  v,  Warren  Irrigation  Co., 
42  Utah  602,  132  Fac.  1162. 

Illegal  expenditures  and  fictitious 
charges.  Uerie  v.  Beifeld,  275  HI. 
694,  114  If.  E.  369. 

Dissipating  personalty  and  in  vol  v- 
iiig  corporation  in  debt  so  that  realty 
would  be  resorted  to.  Fleming  v. 
Black  Warrior  Copper  Co.,  Amalga- 
mated, 15  Ariz.  1,  51  L.  B.  A.  (N.  8.) 
P9,  136  Pae.  273. 

May  sue  to  uncover  and  reclaim  as- 
sets for  it.    State  v.  UUwankee  Elee. 


RaUway  A  Light  Co;,  136  Wijk  179, 
116  N.  W.  900. 

Withdrawal  of  assets  for  an  im- 
proper purpose  (savings  and  loan  u- 
sociation).  North  v.  Union  Savings 
ti  Loan  Ass'n,  59  Ore.  463,  117  Pac 
S22. 

Payment  of  eonnsel  fees  in  defenae 
of  foreign  suits  to  set  aside  a  raar- 
ganization  was  held  not  a  wrongful 
use  of  funds  in  Corey  v.  Independent 
Ice  Co.,  226  Mass.  391,  IIS  N.  S.  4S8. 

WSee  Johnson  v.  United  Bys.  Co.  of 
St.  Louis,  227  Mo.  423,  127  8.  W.  S3. 

UA  atockhtridar  in  a  toll  bridge 
corporation  may  sue  to  enjoin  the 
majority  from  opening  the  bridge  to 
the  public  as  a  free  bridge.  East 
Borne  Town  Co.  v.  Nagle,  58  Qa. 
474. 

Power  to  sell  or  alienate  property 
or  franchises,  see  Chap.  32,  supra. 

Powers  Be  to  franchises,  see  Chap. 
31,  supra. 

4>A  stockholder  in  a  railroad  com- 
pany may  sua  to  enjoin  the  exteaaion 
of  ita  road  beyond  the  terminus  fixed 
by  its  charter.  Stevens  v.  Butland 
ft  B.  B.  Co.,  29  Vt.  645. 

4>  A  stockholder  in  a  nannfaetnr- 
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directors,*'  have  been  held  to  be  ultra  vires  and  enjoinable.  Like- 
wise injunction  has  been  granted  against  acceptance  of  or  action 
under  an  act  of  the  legislature  fundamentally  altering  or  amending 
the  charter  of  the  corporation*  or  it  may  be  set  aside,**  or  an 
unauthorized  consolidation  with  another  corporation,*'  or  any  com- 
bination or  control  which  is  unlawful  and  injurious  may  be  re- 
A  stockholder  in  any  corporation  may  sue  to  enjoin  its 


iug  corpoTBticm  may  sue  to  enjoin  it 
from  remOTuig  its  plant  and  businM* 
to  Eknother  state,  where  its  ebarter 
requires  the  same  to  be  located  Bnd 
carried  on  within  the  atato.  Stickle 
V,  Liberty  Cycle  Co.  (N.  J.  Eq.),  32 
Atl.  708. 

M  Increasing  nnmber  of  directors 
without  unanimous  consent  contrary 
to  provision  in  certificate  of  incor- 
poration. A  limitation  of  this  kind 
in  articles  was  held  not  invalid  as 
"increasing"  the  powers  of  the  mi- 
nority or  as  contrary  to  the  statutes. 
Ripin  V.  United  States  Woven  Label 
Co..  205  N.  T.  442,  98  N.  B.  855,  att'g 
145  N.  T.  App.  Div.  918,  130  N.  T. 
Sopp.  20,  which  aff'd  71  N.  Y.  Miae. 
510,  130  N.  T.  Supp.  20. 

« Arkansas.  Witter'  v.  Mississip- 
pi, O,  ft  R.  R.  R.  Co.,  20  Ark.  463. 

OMTgla.  Academy  of  Husie  v, 
Flanders,  75  Ga.  14. 

Tndlapa.  Bove  v.  Jnnetion  B.  Co., 
10  Ind.  93. 

Kew  Jflisoy.  Zabriskie  v.  Haeken- 
sack  &  N.  T.  E.  Co.,  18  N.  J.  Eq.  178, 
90  Am.  Bee.  617;  Eean  v.  Johnson,  9 
N.  J.  Eq.  401. 

Vonnont.  Stevens  v.  Rntland  ft  B. 
B.  Co.,  29  Vt.  545. 

See  gene  rally,  in  this  connection, 
Chap.  57,  infra. 

See  Chap.  17,  supra,  as  to  effect  on 
enbscriptiona  of  such  alteration; 
Chap.  42  as  to  powers  of  directors. 

4t  TTn authorized  amendment  of  char- 
ter may  be  set  aside  and  action  under 
it  restrained.  Woodruff  v.  Columbus 
luY.  Co.,  135  Ga.  215,  68  S.  E.  1103. 

«T  Nathan  v.  Tompkins,  82  Ala.  437, 


2  So.  747 ;  Davis  v.  CongregaUtm  Beth 
Tephila  Israel,  40  K.  T.  App.  Div. 
424,  67  N.  T.  Supp.  1015.  See  chap- 
ter   on    Consolidation    and    Merger, 

Ultra  vires  merger  of  fraternal  ben- 
efit societies.  Xnapp  v.  Supreme  Com- 
muideTy,  United  Order  of  Golden 
Cross  of  World,  121  Tenn.  212,  118 
8.  W.  300. 

An  ill^al  consolidation  (merging 
a  foreign  corporation  which  the  stat- 
ute did  not  sanction)  may  be  en- 
joined at  suit  of  a  disseniing  holder, 
even  if  it  is  yet  necessary  to  submit 
the  proposal  to  a  stockholders'  meet- 
ing. William  B.  Riker  ft  Sod  Cg.  v. 
United  Drug  Co.,  79  N.  J.  Eq.  580, 
Ann.  Cas.  1913  A  1190,  82  Atl.  930, 
rev'g  78  N.  J.  Eq.  319,  79  Atl.  1044. 

Irregular  consolidation  and  aliena- 
tion of  assets  to  the  new  corporation 
vill  not  alone  sustain  a  suit  where 
ratification  and  subsequent  procedure 
has  cured  it.  Alabama  Fidelity  Mort- 
gage ft  Bond  Co.  V,  Dubberly,  — 
Ala.  — ,  73  Bo.  911. 

MOne  corporation  changing  another 
Into  a  mere  holding  corporation.  Bob- 
inson  v.  Holbrook,  148  Fed.  107. 

Contract  to  cause  directors  to  re- 
sign and  for  others  to  be  named  by 
another  corporation  is  ultra'vires  un- 
der New  Jersey  law.  "Holt  v.  Cali- 
fornia Development  Co.,  161  Fed.  3. 

Combination  by  stock  purchases  to 
create  monopoly  of  street  railways  in 
one  of  which  plaintiff  was  stockhold- 
er. Burrows  v.  Interborough  Ketro- 
politan  Co.,  156  Fed.  389. 

Merger   of  trust  companies  owned 
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officers  and  majority  of  the  stockholders  from  esgagiii^  in  a  line  of 
business  which  is  not  authorized  hy  its  charter,  however  benefici^  and 
profitable  it  may  be,*"  from  carryiog  out  ultra  vires  contracts,"*  or 
acquisitions  of  property,'^  from  ultra  vires  dealings  in  stocks  of 
other  corporations'*  or  its  own  stock**  or  an  unlawful  increase  or 
reduction  of  stock.*^ 


partly  by  Equitable  Life  AasuTanee 
Society  held  lawful  and  not  fTandn- 
lent  though  the  exchange  of  new  for 
old  stock  wae  at  ratio  of  one  for 
two,  the  Htability  and  proapecta  of 
the  other  covtitneat  corporation  be- 
ing better.  Colby  t.  Equitable  Trust 
Co.,  124  N.  T.  App.  Div.  262,  108  N. 
Y.  8upp.  878,  which  rev'd  55  N.  T. 
Hiae.  355,  108  N.  T.  Supp.  801,  &nd 
was  afl'd  in  192  N.  T.  535,  84  N.  £. 

nil. 

Issue  of  equipment  trust  certiflcatee 
jointl}'  by  two  lines  held  not  void. 
Vennei  v.  New  York  Cent.  £  H.  Blver 
K.  Co.,  100  N.  T.  App.  Div.  127,  145 
K.  T.  Bupp.  725,  afC'g  81  N.  Y.  Misc. 
298,  143  N.  T.  Bupp.  211. 

The  statement  in  the  text  is  u)t 
true  as  to  violation  of  ftn  anti-trutt 
act  which  ean  be  pursued  only  bj  the 
government.  Venner  v.  New  York 
Cent.  &  H.  Eiver  B.  Co.,  81  N.  Y. 
Misc.  £08,  143  K.  T.  Supp.  211,  aff'd 
180  N.  Y.  App.  Div.  127,  145  N.  Y. 
Pupp.  725,  217  N.  Y.  613,  111  N.  E. 
487;  and  see  Venner  v.  New  York 
Cent.  &  H.  River  B.  Co.,  —  N.  Y. 
App.  Div,  — ,  164  N.  Y.  Bupp.  626. 

Bight  of  stockholder  to  sue  under 
ShemaiL  Act  for  individual  injuries, 
see  1  3401  and  f  4050,  «upra. 

M  Cherckee  Iron  Co.  v.  Jones,  52  Oa. 
276.  And  see  generally,  Chap.  21,  et 
neq.,  supra. 

Traat  company  issuing  a  prospec- 
tus and  engaging  in  flotation  of  a 
shipbuilding  company.  Eavanaugh  v. 
Commonwealth  Trust  Co.,  64  N.  Y. 
Mi»c.  303,  118  N.  Y.  Supp.  758. 

BO  BTme  v,  Schuyler  Elec  Ufg.  Co., 
05  Conn.  336,  28  L.  B.  A.  304,  31  Atl. 


833;  Carson  v,  Iowa  City  Oaalight  Co., 
80  Iowa  638,  45  N.  W.  1068. 

Not  ultra  vires  to  employ  retiring 
president  u  general  agent  at  large 
contingent  salary,  in  order  to  continue 
his  services.  Warner  v.  Uorgan,  81 
N.  Y.  Misc.  686,  143  N.  Y.  Supp.  518. 

Powers  of  corporation  as  to  con- 
tracts, see  Chap.  22  et  seq.,  aupra. 

Power  to  act  ae  trustee  or  fiduciary, 
see  Chap.  24,  supra. 

Power  to  enter  into  contracts  of 
auretyahip  oi  gparanty,  see  Chap.  23, 

Qeneral  power  of  corporation  to  loan 
money,  see  Chap.  25,  supra. 

■1  BiD  will  lie  to  recover  for  cor- 
poration and  to  sell  and  distribute  to 
stock  hoi  deriS  property  originally  ac- 
quired ultra  vires,  but  turned  over  t1> 
n  holding  copartnership  and  by  it  to 
trustees  for  the  corporation  and  its 
stockholders.  Venner  v.  Great  North- 
ern B.  Co.,  117  Minn.  447,  136  N.  W. 
271. 

Powers  as  to  acquiring  or  holding 
personal  or  real  property,  see  Chapil. 
28,  29,  supra. 

U  Central  B.  Co.  v.  Collina,  40  Qa. 
582. 

Power  to  purchase  or  own  stocks  or 
those  of  other  corporations,  see  Chap, 
30,  supra. 

M  Lowe  V.  Pioneer  Threshing  Co., 
70  Fed.  646.    See  Chap.  30,  aupra. 

MFormiog  a  new  corporation  out 
of  assets  of  the  old,  which  was  to  re- 
ceive all  the  new  stock  and  then  sell 
it  to  such  old  atockholders  aa  would 
buy,  the  practical  result  being  an  un- 
lawful stock  increase.  Schwab  v.  E.  O. 
Potter  Co.,  194  N.  Y.  409,  87  N.  K 
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They  may  enjoin  the  payment  of  dividends  when  there  are  no 
sorplus  profits  available  for  the  purpose,**  or  sne  to  cancel  stock 
issned  illegally  or  fraudulently,  and  to  enjoin  the  holders  thereof  from 
voting  at  corporate  meetings.**  Relief  may  be  had  against  ill^al 
stock  iaeues  or  fraudulent  profits  to  promoters.*''    The  making  of 


670,  att'g  128  N.  T.  App.  Div.  36, 113 
N.  Y.  8npp.  439. 

Propoeed  stock  increaae  beyond  tlie 
charter  amiTniit  may  be  restrained  at 
euit  of  diaaentera.  Uacon  Qas  Co.  v. 
Biebter,  143  Oa.  397,  86  S.  E.  112. 
'  See  tbia  ebapter,  snbd.  vi,  Increase 
or  Sodnction  of  Stock. 

U  Hacdougall  v.  Jersey  Imperial 
Hotel  Co.,  2  Hem.  &  M.  S28;  tbia  chap- 
ter, aubd.  on  Dividends,  supra. 

Since  P;  L.  1004,  p.  275,  which  gave 
an  individual  action  to  stockhoidera, 
there  is  no  derivative  common -law 
right  of  action  in  the  cor^eratieu  to 
recover  from  directors  for  payment 
of  dividends  out  of  capital.  (Bee  the 
statute,  which  entitles  the  corporation 
to  sue  if  it  was  wilfully  or  negligently 
done,  or  in  ease  of  insolvency  if  lose 
has  resulted.)  Flelsber  v.  West  Jersey 
Seenrities  Co.,  84  N.  J.  Eq.  55,  02  AtL 
675. 

W  Perry  v.  Tuakalooaa- Cotton  Seed- 
Oil  Mill  Co.,  93  Ala.  364,  9  So.  217; 
Parsons  v.  Joseph,  02  Ala.  403,  8  So. 
788;  Kraft  v.  Griffon  Co.,  82  N.  T. 
App.  Div.  20,  81  N.  T.  8upp.  438; 
Wood  v.  Union  Gospel  Chureh  Bldg. 
Aas'n,  63  Wia.  9,  23  N.  W.  756. 

Ab  ta  meetings,  see  Chap.  40,  supra. 

Issue  below  par  to  create  a  friendly 
holding  and  gain  control.  Essex  v. 
r^ex,  141  Mich.  200,  104  N.  W.  622. 

Sale  of  original  stock  at  less  than 
par  contrary  to  statnte.  Anderson  v. 
Scandia  Min.  Syndicate,  20  8.  D.  658, 
128  N.  W.  1016. 

To  cancel  stock  issued  without  value 
in  exchange.  Brahm  v.  U.  C.  Qehl 
Co.,  132  Wis.  674,  112  N.  W.  1097. 

Using  all  stock  to  buy  property  if 
not  fraudulent  is  not  a  wrong.    Wbit< 


ten  v.  Dabney,  171  Oal.  681,  154  Pae. 
312. 

Making  payments  for  land  in  stock 
instead  of  in  money  as  contracted  for 
held  not  ultra  vires.  Chilton  v.  Bell 
County  Coke  t  Improvement  Co.,  153 
Ky.  775,  156  S.  W.  889. 

An  agreement  to  give  property  for 
stock  held  not  to  have  been  aban- 
doned so  that  it  was  a  wrong  for  sub- 
scribers to  sell  the  stock.  Turner 
V.  Markham,  155  Cal.  562,  102  Pac. 
272. 

B7  Illegal  stock  issue  without  pay- 
ment of  value  or  of  any  equivalent. 
Ellis  V.  Penn  Beef  Co.,  9  Del.  (%.  213, 
80  At).  666. 

Forming  corporation  to  take  over 
options  which  cost  nothing  and  pay 
for  them  in  stock  and  to  loot  treasury 
of  money  paid  in  by  other  stoekhold- 
ers.  Simon  v.  Weaver,  143  Wis.  330, 
127  N.  W.  950. 

Stockholder  may  sue  to  annnl  stock 
fraudulently  issned  to  promoters. 
Stephany  v.  Marsden  (N.  J.  Ch.),  71 
Atl.  598.     See  also  |  142,  supra. 

So  where  plaintiffs  are  new  holders 
in  a  newly  reorganised  corporation. 
Arnold  v.  Searing,  73  N.  J.  Eq.  262, 
67  AU.  831. 

Porebasers  of  preferred  stock  from 
the  treasury  may  sue  to  annul  a  fraud- 
ulent secret  transfer  of  connnon  stock 
to  promoters  even  if  the  corporation 
could  not.  Mason  v,  Carrotherg,  105 
Me.  392,  74  Atl.  1030.  See  also  i  142, 
supra. 

Profits  to  promoters  on  a  merger 
are  not  ground  for  recovery  unless 
there  was  fraudulent  concealment  or 
nondisclosure.  Evidence  held  to  show 
no    fraud.     Brooker    v.    William    H. 
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oaurions  agreements  may  be  redressed  when  nnlawfnl  or  -wasteful " 
or  where  the  payments  are  othei-wise  unlawful.**  They  may  annul 
or  have  isjimction  or  other  relief  against  ultra  vires  bonds  and  a 
mortgage  secnriiig  tiie  same,*"  or  ultra  vires  transfers  and  convey- 
ances of  property'^  such  as  an  illegal  or  fraudulent  sasigument  by 
the  directom  in  contemplation  of  insolveney,**  or  a  transfer  of  all 
the  corporate  property  and  the  ezecation  of  all  the  corporate  trusts 
to  third  persons,"  or  a  sale  or  lease  of  all  the  property  of  the  cor- 


Thompaon  Trast  Co.,  2H  Mo.  ISS, 
162  8.  W.   187. 

It  is  not  matBtial  whst  wae  p&id  to 
eonsentiag  holders  on  a  merger,  iiiilesa 
it  sffords  evidenee  of  fraud.  BBiden- 
kopf  T.  Dm  Uoioes  Life  Idb.  Oo.,  160 
Iowa  629,  46  L.  B.  ^  (N.  8.)  290, 
142  N.  W.  434. 

As  to  the  right  of  the  eorporstion 
to  maintain  aneh  a  snit  direetlj,  see 
the  eonflieting  decisions  in  Old  Do- 
minion Copper  Min,  Co.  v.  Lewisohn, 
136  Fed.  615,  nfl'd  14S  Fed.  1020, 
210  V.  8.  20S,  52  L.  Ed.  1025,  and 
Old  Dominion  Copper  Mining  ft  Smelt- 
ing Co.  T.  Bigelow,  ISS  Mass.  315, 
108  Am.  St.  Bep.  479,  74  N.  E.  653, 
adhering  to  Hajrward  v.  Lesion,  178 
Uus.  310,  40  L.  B.  A.  7SS,  S7  N.  E. 
6S6.    See  also  1 112,  sapra. 

H  Where  as  between  one  stock- 
holder and  the  remaining  stock- 
boldeis  It  Is  not  inequitable  for  the 
stockholder  to  enjoin  the  corporation 
from  making  a  nsurioDB  contract,  and 
the  transaction  will  work  injury  to 
the  atoekbdder,  action  for  mch  pnr- 
pos«  may  be  maintained  by  the  stovk- 
holdar.  George  N.  Fletcher  A  Sons  v. 
Alpwa  areoit  Judge,  136  Mich.  511, 
90  N.  W.  748. 

Usurious  issue  of  bonds  at  a  dis- 
count is  not  ultra  vires  but  voidable 
at  election  of  eorporation.  Oeorge 
N.  Fletcher  ft  Sons  t.  Alpena  Cirenit 
Judge,  136  Mich.  511,  99  N.  W.  748. 

In  New  York  it  is  lawful  to  issue 
bonds  for  less  than  par,  and  a  stock- 
holder eannot  complain  in  absence  of 
fraud  or  wrong.     Uae(^old  v.  Queens 


EsUtee,  143  N.  Y.  App.  Div.  134,  187 
K.  Y.  Supp.  867. 

M  Paying  hush  money  to  prevent 
complaints  against  Sunday  shows. 
Both  T.  Robertson,  64  N.  Y.  Hise. 
343,   118   N.   Y.  Supp.   S91. 

Power  to  borrow  mon^  and  is- 
'sne  negotiable  paper,  bonds  or  prom- 
isee  of  repayment,  see  Chaps,  26-27, 

M  Chicago  v.  Cameron,  22  m.  App. 
91,  afl'd  120  m.  447,  11  N.  E.  89B. 

Thus,  where  a  statute  provides  that 
neither  stock  nor  bonds  shall  be  issued 
except  for  money  or  property  or  serv- 
ices rendered,  the  eonrt  may  enjoin  an 
isine  <rf  bonds,  without  due  return  fo 
the  corporation,  at  the  instauee  of  a 
stockholder.  American  lee  ft  Indus- 
tries Co.  V.  Crane,  142  Ala.  620,  39 
So.  233. 

Bond  iMoe  where  bondholder!  after 
full  payment  would  share  equally  with 
stockholders  in  liquidation  of  assets. 
Smith  V.  West  Chester  Bronx  ville 
Bealty  Co.,  78  N.  Y.  Mise.  75,  137  N. 
T.  Snpp.  690. 

Power  as  to  mortg^ea,  see  Chap.  34, 

Powers  as  to  bonds  in  general,  see 
Chap.  27,  snpra, 

•1  Conveyanee  by  benevdent  soci- 
ety to  its  officers  and  members  wholly 
nltra  vires.  German  Corporation  of 
Negannee  v.  Negauuee  German  Aid  So- 
ciety, 172  Mich.  660,  13S  N.  W.  343. 

<■  Smith  T.  New  York  Consolidated 
Stage  Co.,  18  Abb.  Pr.  (N.  Y.)  419. 

OLangolf  V.  Seiberlitch,  2  Pars. 
Ed.  Cas.  (Pa.)  61. 
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poration  and  abandonment  of  its  business,  where  sucli  action  is  not 
demanded  bjr  the  esigencies  of  its  business  or  the  condition  of  its 
affairs,"  or  a  transfer  for  an  illusory  or  tmreal  consideration." 
Breach  of  a  contract  by  action  of  directors  is  not  ultra  vires,  thoi^fa  a 
wrong."  Therefore  a  mere  promise  by  a  corporation  to  a  subscriber 
for  its  stock  not  to  engage  in  a  particular  business  does  not  entitle 
him  to  enjoin  its  engaging  in  such  business,  if  it  is  within  the  pow- 
ers conferred  upon  it  by  its  charter." 

§4063.  —Fraud  or  vrron^doinff  by  majority  rto(^oldw>.     It 

frequently  happens  that  pereons  who  own  a  majority  of  the  stock 
of  a  corporation,  and  thus  elect  and  control  the  directors  or  other 


Tr&nafer  of  all  asBets  to  a  toieigp 
corporation  in  erchange  for  ita  atock 
Tihieh  WBB  given  to  etockholdeis  in  re- 
turn for  sorrender  of  theirs  and  a 
promise  to  aaaume  corporate  debts  ia 
ultr»  Tires,  because  no  consideration 
passes  to  the  corporation.  Dalsheimer 
V.  Graphic  Arta  Co.  (N.  J.  Ch.>,  97 
Atl.   487. 

MUnitWl  fltatM.  Metcalf  v.  Amer- 
ican School -Furniture  Co.,  lOS  Fed. 
909;  Bl,dred  v.  American  Palaee-Car 
Co.,  96  Fed.  59. 

AUbuna,  Morris  v.  Elyton  Land 
Co.,  125  Ala.  263,  28  So.  513;  Eljton 
Land  Co.  v.  Dowdell,  113  Ala.  177,  S9 
Am.  St.  Rep.  105,  SO  So.  981. 

Tinimnnol  i  Small  t.  UinneapoHa 
Electro  Matrix  Co.,  46  Minn,  BW,  47 
N.  W,  787. 

Hontana.  Forrester  t.  Boston  ft 
U.  C(7nsol.  Copper  Sc  Silver  Mln.  Co., 
21  Mont.  544,  55  Pae.  229,  353. 

Kew  JeratY.  Zabriskie  t.  Hachen- 
sack  &  N,  T.  S.  Co.,  18  N.  J.  Eq.  178, 
9C  Am.  Dec.  617. 

New  York.  Flynn  t.  Brooklyn  City 
K.  Co.,  9  App.  Div.  269,  41  N,  T.  Snpp. 
568,  158  N.  Y.  493,  53  N.  E.  520. 

Sale  of  entire  property  by  going, 
solvent  corporation.  TiHis  v.  Brown, 
154  Ala.  403,  45  So.  589. 

Leaae  of  entire  property  to  a  new 
company,  there  being  neither  express 
power  to  make  neli  x  lease  nor  any 

6910 


nenessity  for  it.  Parsons  v.  Ta- 
coma  Smelting  &  Befining  Co.,  25 
Wash.  492,  B5  Pac.  785. 

Leases  and  assignments  whereby 
corporation  WB£  stripped  of  its  proper- 
ty.    Kelly  V.   Dolan,  218  Fed.  966, 

The  fact  that  the  value  of  the 
shares  of  &  stockholder  who  has  not 
consented  to  an  ultra  vires  transfer 
by  the  corporation  to  another  corpora- 
tion has  been  tendered  to  bim,  or  de- 
posited Id  court  for  him,  does  not  de- 
feat his  right  to  commence  or  continue 
a  suit  to  enjoin  or  set  aside  the  trans- 
fer. Morris  V.  Elytos  Land  Co.,  125 
Ala.  263,  28  So.  613. 

Power  as  to  leases  of  property,  aea 
Chap.  33,  snpra. 

81  Transfer  of  tracks  in  return  for 
nmaing  rights  over  new  track  to  be 
built  by  company  with  better  charter, 
held  fraodalent  where  running  rights 
could  not  be  enjoyed  and  there  was  no 
danger  of  loes  even  under  the  poorer 
charter,  Bobinaon  v.  New  York,  W, 
&  B,  B.  Co.,  55  N.  T,  Misc.  518,  103  N. 
Y.  Supp.  897,  aff 'd  123  N,  Y.  App.  Div. 
339,  108  N,  Y.  Supp,  91, 

M  Holmes  t.  St.  Joseph  Lead  Go,, 
84  N.  Y.  Misc.  278,  147  N.  T.  Supp. 
104,  aflf'd  163  N.  Y.  App,  Div.  B8S, 
147  N.  Y.  Snpp.  1117. 

Vt  Converse  v.  Hood,  149  Maas,  471, 
4  L.  B,  A.  521,  21  N,  E.  ST8. 
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,  take  advantage  of  their  position  to  control  or  act  in  the 
name  of  the  corporation  through  its  directors  or  other  ofBcers  for 
their  own  benefit,  and  in  fraud  of  the  other  stockholders,  or  to  obtain 
possession  of  and  appropriate  its  assets  to  their  own  use.  In  such 
a  case,  while  the  injury  is,  in  legal  contemplation,  an  injury  to  the 
corporation,  it  is  clear  that  the  minority  stockholders  would  be  abso- 
lutdy  without  remedy,  and  helpless,  if  they  were  compelled  to  seek 
relief  or  redress  throi^h  the  corporation;  and  it  is  well  settled,  there- 
fore, that  any  stockholder  may  sue  in  equity  on  his  own  behalf,  and 
on  behalf  of  the  other  stockholders  not  participating  in  the  fraud, 
to  enjoin  the  majority,  or  to  set  the  fraudulent  contract  or  transac- 
tion aside,  and  compel  restoration.^     This  principle  applies  where 


W  UnltM  atatM.  Lucu  v.  Uilliken, 
129  Fed.  818;  Eftrle  v.  SeatUe,  K  S.  £ 
E.  Ey,  Co.,  66  Ped.  908 ;  Ervin  v.  Ore- 
gon By.  ft  Nav.  Co.,  20  Ped.  577,  27 
¥ed.  62S;  Ueeker  v.  Winthrop  Iron 
Co.,  IT  Fed.  48.  See  also  Eldred  v. 
American.  PalaeeCar  Co.,  96  Fed.  59; 
Weir  V.  Bay  State  Oos  Co.,  91  Fed. 
940. 

AlKbam*.  See  Juper  Land  Co.  v. 
WalliB,  123  Ala.  652,  26  So.  859;  De- 
catur Uineral  Land  Co.  v.  Palm,  113 
Ala.  531,  59  Am.  Bt.  Sep.  140,  21  So. 
31G. 

ArlDOiUk  See  Henshaw  v.  Salt  Biver 
Valley  Canal  Co.,  54  Pac.  577. 

Oallfontla.  Woodroof  v.  Howea,  88 
Gal.  184,  26  Pac.  111. 

OonnMtlGnt.  S^ara  t.  HotehUaa,  25 
Conn.  171,  65  Am.  Dee.  557. 

nUnols.  Chicago  Hansom  Cab  Co. 
y.  Yerkes,  141  Ul.  320,  33  Am.  St. 
Bep.  315,  30  N.  E.  667. 

UoryUad.  Davis  v.  Gemmell,  73 
Md.  530,  21  All.  71S. 

lUclUsaiL  Hanley  r.  Balch,  94 
Uieh.  315,  53  N.  W.  964. 

mmwaota.  Bothwell  t.  Bobinson, 
39  Minn.  1,  12  Am.  St.  Bep.  608,  38 
N.  W.  772. 

Ulnotltl  Bee  Exter  v.  Sawyer,  146 
Ko.  302,  47  S.  W.  951. 

Uontana.     See  Qerry  v.  Bismarck 
Bank,   19   Mont.   191,   47   Pac.   810. 
Wilcox    V.    Bickel,    11 


Neb.  154.  Bes  also  Fit;%erald  t.  Fitz- 
gerald &  MaUwry  Const.  Co.,  41  Neb. 
374,  59  N.  W.  838. 

New  Jeney.  Bohmrich  v.  Eaoop, 
50  N.J.Eq.485,27  Atl.63e;  Pougeray 
V.  Cord,  50  N.  J.  Eq.  183,  24  Atl.  499j 
Knoop  T.  Bohmrich,  49  N.  J.  Eq.  82. 
Bee  also  Trimble  t.  American  Sugar- 
Beflning  Co.  (N.  J.  Ch.),  4S  Atl.  912. 

New  Tork.  Pondir  v.  New  York, 
L.  E.  ft  W.  B.  Co.,  72  Hun  384;  Currier 
V.  New  York,  W.  a  ft  B.  B.  Co.,  35 
Una  355;  Dyckmau  v.  Valiente,  43 
Barb.  131. 

FwmaylTanla.  In  re  Bailey '«  Ap- 
peal, 96  Pa.  Bt.  253. 

Wadilngton.  See  Parsons  t.  Ta- 
coma  Smelting  ft  Beflaicg  Co.,  25 
Wash.  492,  65  Pac.  765;  Croaa  v.  John- 
son, 20  Wash.  124,  54  Pac.  1000. 

KnylanH  M!enicr  v.  Hooper's  Tel. 
Works,  9  Cb.  App.  350;  Atwood  t. 
Ifcrryweather,  L.  B.  5  Eq.  464,  note. 

As  to  suita  to  recover  from,  officers 
eompensatioa  received  by  them,  see 
i  2779  et  seq.,  supra. 

Paying  themselves  as  officers  ex- 
travagant salaries  (facta  considered 
in  detail  as  to  duties  performed  and 
relatively  small  value  of  them).  Heu- 
blein  V.  Wight,  227  Fed.  687. 

Causing  purchase  of  property  at  an 
excessive  price  with  agreement  by 
Btller  to  pay  excess  to  incorporators 
personally.      Ebling   v.    Nekarda,   148 


d  by  Google 


§4063] 


PbIVAIB   C0BPOBA.TION8 


[Ch.56 


tbe  same  interests  control  two  or  more  corporatiims,  including  plain- 
tifif's,  in  a  manner  prejudicial  and  unfair  to  it,"  or  a  "freeze  out" 
is  attempted  by  consolidation  and  transfer,^"  or  where  a  majority 
of  the  stock  in  a  corporation  is  acquired  by  another  corporation,  and 
the  latter  takes  advantage  of  its  position  to  obtain  an  inequitable 
lease  or  other  contract  from  the  former.  In  such  a  case,  a  dissenting 
stockholder  of  the  former  may  sue  in  equity  in  behalf  of  himseLE  and 
other  stockholders  to  set  tbe  contract  aside,  and  compel  restoration, 
and  for  other  appropriate  relief.''^    Such  control  may  be  exerted  by 


N.  T.  App.  Div.  193,  132  N.  T.  Sopp. 
309. 

Allegations  in  a  bill  ebar^ng  the 
defendant  stockholder,  he  being  not 
oul;  owtLer  of  a  majority  of  the  stock 
but  also  president,  treasurer  and  a 
member  of  the  board  of  directors, 
with  having  used  the  corporate  prop- 
erty wrongfully  to  the  injury  of  such 
minority  st<Kkholder  and  that  he  had 
paid  to  himself  and  his  wife,  who  was 
not  a  stockholder,  salaries  which  they 
did  not  earn,  and  with  having  lent  out 
the  corporate  funds  without  adequate 
securitf,  so  that  monejs  which  should 
have  been  used  in  payment  of  divi- 
dends were  not  available  for  sneh 
purpose,  state  a  cause  of  aetivn.  Bix- 
kr  V.  SnmmerQeld,  105  HI.  147,  02  N. 
£.  B49. 

Altering  an  executed  gift  of  Stock 
for  use  of  corporate  treasury,  causing 
Block  already  sold  to  be  accounted  as 
treasury  «tock,  abstracting  proceeds 
of  that  and  paying  unearned  dividends 
to  stimulate  sale  of  their  own  hold- 
ings, held  Buffiirient.  Whitten  v.  Dab- 
ney,  171  CaL  621,  154  Pac.  312. 

As  to  the  right  or  wrong  of  particu- 
lar acts  or  dealings  done  or  controlled 
by  the  majority,  either  in  the  name  of 
the  corporation  directly,  or  through 
the  agency  of  officers  under  majority 
control,  or  by  officers  who  are  them- 
selves the  majority  holders,  see  the 
foregoing  cbbm  and  also  thirse  cited 
in  the  accompanying  sections,  8S  4062, 
40e4,  4065. 

As  to  Injuries  by  third  persons  in 


collusioa  with  majority,  aee  ( 4066, 
infra. 

» Majority  holder  in  two  corpora- 
tions eontrolled  both  in  the  interest 
of  one  in  which  plaintiiEs  had  no 
stock.  Merle  v.  Beifeld,  275  HI.  594, 
114  N.  E.  309. 

Preventing  defendant  corporation 
from  receiving  payments  belonging  to 
it  under  contract  with  another  cor- 
poration controlled  by  a  defendant. 
Merle  v.  Beifeld,  275  m.  5B4,  114  N. 
E.   3Q9. 

Scheme  to  pay  one  of  defendants 
for  running  other  corporations  at  ex- 
pense of  plaintiff's  corporatton. 
Dana  v.  Morgan,  219  Fed.  313. 

Fraudulent  alienation  of  landa  to 
another  corporation  which  mortgaged 
them  to  a  third.  Price  v.  Union  Land 
Co.,  187  Fed.  886. 

T*  Backus  V.  Brooks,  195  Fed.  452, 
modifying  decree  169  Fed.  922. 

nEarle  v.  Seattle,  L.  S.  &  E.  Ry. 
Co.,  B6  Fed,  909 ;  Meeker  v,  Winthrop 
Iron  Co.,  17  Fed.  48;  Oeoi^  v.  Central 
Saitroad  &  Banking  Co.,  101  Ala.  607, 
14  Bo.  75S;  Pearson  v.  Concord  R.  Cor- 
poration, 62  N.  H.  537,  13  Am.  8t. 
Bep.  590;  Clark  v.  Memphis  St,  By. 
Co.,  123  Tenn,  232,  130  8.  W.  751. 

Independently  of  anti-trust  statutes, 
the  majarity  cannot  use  its  power  ex- 
cept in  good  faith  towarda  the  mioor- 
ity  and  wdth  diligenea  to  protect  its 
interests.  Hyams  v.  Calumet  &  H. 
Hin.  Co.,  221  Fed.  529. 

Where  the  holding  corporation  votes 
a  majority  of  stock  in  favor  of  pnr- 
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the  instmmentality  of  proxies  aa  well  as  by  ownership  of  stock.™ 

It  is  not,  of  course,  every  slight  breach  of  regularity  in  the  cor- 
porate management  that  will  sustain  a  suit  against  the  majority 
stoekholders,"  and  domination  or  control  of  a  corporation  ia  not 
equivalent  to  fraud,'*  for  the  power  of  management  with  the  attend- 
ant risk  of  errors  of  judgment  by  the  majority  is  eommitted  to  it, 
and  no  right  of  action  can  be  predicated  on  the  mere  impolicy  or 
inexpediency  of  what  the  majority  does  in  good  faith ; "  but  the  rule 
of  law  that  the  internal  affairs  of  the  corporation  are  to  he  controlled 
by  the  majority  gives  way  where  the  majority  are  manipulating  the 

lessee  would  not  result  diaaatronsly. 
'Westchester  Fire  Ins.  Co.  v.  Syracuse, 
B.  &  N.  Y.  R.  Co.,  97  N.  T.  Mi*c.  471, 
181  N.  T.  Supp.  759. 

A  nine  hnndred  and  ninety -nine- 
year  lease  voted  by  nteans  of  stock 
owned  by  lessee  was  held  not  in  excess 
of  rights  of  minority  bolder.  Ssbre  v. 
Trnited  Traction  t  Bleetric  Co.,  225 
Fed.  601. 

7lTboDgb  a  holding  company  does 
Dot  own  a  majority  of  stock  in  plain- 
tiff's corporation,  it  may  be  in  con- 
trol by  means  of  proxies.  Eyama 
'.  Calumet  £  H.  Hin.  Co.,  281  Fed. 


ebase  by  it  of  the  other's  property, 
the  transaction  Is  to  be  tested  like 
that  of  a  purchase  by  attorney  from 
client  or  trustee  from  cestui  que  trust. 
Binney  v.  Cumberland  £ly  Co'pper  Co., 
1^3  Fed.  650.  It  would  be  void  per  se 
if  voted  by  it  over  protest  of  all  of 
miuoritf.     Id, 

Coagpiracy  to  loot  corporation  by  a 
merger.  Meredith  v.  Art  Metal  Const. 
Co.,  97  N.  Y.  Misc.  «9, 181  N.  T.  Supp. 
L 

A  cause  of  action  is  stated  and  re- 
lief may  be  granted  nnder  a  bill  filed 
by  minority  stockholders  alleging 
that  through  directors  whom  they 
have  elected  and  who  are  acting  in 
the  interests  of  the  majority  only,  the 
majority  have  caused  the  property  of 
the  corporation,  through  certain  con- 
tracts, to  be  transferred  for  a  wholly 
inadequate  consideration  to  a  seemd 
corporation  owned  by  such  majority 
itoekholders.  Mum  ford  v.  Ecuador 
Development   Co.,   Ill   Fed.  639. 

Causing  subsidiary  corporetions, 
secretly  controlled,  to  abrogate 
leases  and  to  make  new  leases  and 
transfer^  inadequately  paid  to  the 
principal  is  a  frrud  on  stockholder. 
CitiMns'  Savings  &  Trust  Co.  v.  Illi- 
nois Cent.  R.  Co.,  182  Fed.  807,  rev'g 
173  Fed.  668. 

Lease  by  which  lessor  could  be  re- 
quired by  lessee  to  issue  stock  and 
bonds  for  purposes  set  out  in  the  lease, 
held  oppretsive  on  stockholders,  even 
if   other  alternative   options   to   the 


629. 

TSBixler  v.  Summerfield,  210  ID. 
66,  70  N.  E.  1069. 

Tt  Continental  Becnrities  Co.  V.  Bel- 
mont, 83  N.  Y.  Misc.  340,  144  N.  Y. 
Eupp.  801. 

Merely  obtaining  a  majority  In  a 
new  corporation  is  not  a  fraud.  North 
V.  Union  Savings  t  Ltran  Ass'n,  09 
Ore.  483,  117  Pac.  822. 

Control  of  two  merging  companies 
held  not  a  fraud  per  se  on  minority. 
Beidenkopf  v.  Des  Moines  Life  Ins. 
Co.,  160  Iowa  829,  46  L.  E.  A.  (N.  8.) 
290,  142  N.  W.  434. 

Exchange  of  stock  in  forming  op- 
erating company  for  New  York  sub- 
ways held  not  fraudulent.  Continen- 
ta]  Securities  Co.  v.  Belmont,  83  N.  Y. 
Misc.  340, 144  N.  Y.  Supp.  801. 

n  See  El  406S,  4078,  infra. 

As  to  rule  of  the  majority,  see 
Chaps.  39,  40,  supra. 
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corporate  aflfaira  for  private  profit,  or  for  ends  conflicting  with  its 
interests,""  aJid  the  majority  stockholders  have  no  power  to  bind  a 
minority  stockholder  by  doing  or  ratifying  an  unauthorized  act  or 
a  fraud  on  him." 

Mer«  dissent  or  diversity  of  opinion  as  to  the  i>olicy  to  be  followed 
is  not  a  ground  for  relief.*"  It  is  for  the  majority  to  decide  whether 
to  sell  the  corporate  property  for  the  purpose  of  meeting  a  condition 
of  insolvency  or  to  further  the  corporate  ends"  unless  the  sale  is 
one  destructive  of  the  corporation  or  subversive  of  its  objecta  or 
beyond  the  power  of  a  majority." 

In  view  of  the  good  faith  which  is  mutually  owing-  among  stock- 
holders,'* acts  of  a  majority  with  conflicting  interests  may  be  re- 
garded as  constructively  fraudulent  and  redressable  by  the  minor- 
ity," The  fact  that  there  were  stockholders  or  directors  common  to 
Both  corporations  does  not  render  a  transaction  between  them  prima 
facie  fraudulent,  but  it  is  subject  to  scrutiny  in  the  suit  of  a  stock- 
holder." 


™  LoDisville  Bridge  Co.  v.  Dodd,  27 
K7.  L.  Sep.  454,  86  8.  W.  683. 

Oiving  mortgage  &nd  misappljiiig 
proceails  (raQdulently.  InvoBtora'  Syn- 
dicate V,  North  America  Coal  &  Min- 
ing Co.,  31  N.  D,  259,  153  N.  W,  4T2. 

Controlling  a  stockholders'  meeting 
so  that  the  majority  accomplished  a 
transfer  of  its  property  in  fraud  of 
the  eorporatioD  and  the  minority. 
«ole  V.  Welle,  224  Masa.  504,  113  N. 
E    189. 

Causing  lease  and  bond  of  mining 
property  to  be  made  to  majority 
holder  at  great  vndervalnation,  and 
et tempting  to  ratify  it  by  hia  own 
vote.  Franklin  v.  Havalena  Min.  Co., 
16  Ariz.  200,  141  Pac.  727. 

T7A«  to  ultra  vires  aets,  sea  S4062, 

As  to  ratification  of  offleera'  or  di- 
rectors' acts,  see  i  4072,  infra. 

T<  Troutman  v.  Conucil  Blufta  Street 
Tt.iT  ft  Carnival  Co.,  142  Iowa  140, 120 
N.  W.  730. 

Not  enough  that  the  minority  deem 
the  aetion  unfair  to  them.  Colby  v. 
Equitable  Trust  Co.,  124  N.  T.  App. 
Div.  262, 108  N.  Y.  Supp.  978,  aff 'd  192 


N.  T.  535,  84  N.  E.  1111,  and  which 
rev'd  55  N.  T.  Misc.  355,  109  N.  T. 
Supp.  801. 

W  Bee  1 4065,  infra. 

Mln  that  event  it  is  redressable  as 
an  ultra  vires  act,  see  i  4062,  supra. 

■1  See  1 4062,  supra,  also  infra  this 
chapter,  subd.  xxx,  Dealings  Between 
Corporation  and  Its  Stockholders. 

Owner  of  majority  on  whom  minority 
is  dependent  for  knowledge  must  moke 
full  disclosnre  when  selling  the  stock 
control.  McManuB  t.  Durant,  168  N. 
Y.  App.  Div.  643,  154  N.  T.  Supp.  580. 

M  Where  majority  had  conflicting 
interests  in  two  corporations  contract- 
ing together,  actual  dishonesty  need 
not  appear.  Just  v.  Idaho  Canal  ft  Im- 
provement Co.,  16  Idaho  639^  133  Am. 
St.  Eep.  140,  102  Pae.  381. 

UBoldenweck  v.  Bnllia,  40  OdIo. 
253,  90  Pac.  634;  Bergman  Clay  Hfg. 
Co.  V.  Bergman,  73  Wash.  141,  131 
Pac.  485. 

Bale  to  or  dealings  with  a  corpora- 
tion having  same  (rfflcers  and  atock- 
boldcra  will  be  scrutinised  but  is  not 
per  se  void.  Smith  v.  Stone,  21  Wyo. 
62,  128  Pae.  812. 
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The  majority  cannot,  after  the  incorporation  of  a  partnership, 
divide  the  profits  by  agreement  as  they  did  before,  if  it  discrimi- 
nates againat  a  stockholder;  bat  they  must  be  fair  and  strict  in 
dealings  towards  the  minority,"  A  secret  and  unfair  sale  of  con- 
trolling stock  may  be  redressed  by  snit  of  the  minority." 

If  certificates  of  stock  are  illegtdly  issued,  a  stockholder  may  sue 
to  cancel  tbem  and  enjoin  the  holders  from  voting. the  same.*^  So 
■where  one  corporation  acquires  a  majority  of  the  stock  of  another 
corporation,  and  the  two  have  substantially  the  same  field  of  opera- 
tion, 80  that  the  profits  of  one  may  be  enhanced  by  a  diminution  of 
those  of  the  other,  or  where  there  is  a  conflict  of  interest  between  the 
two  in  the  matter  of  expenditures  or  in  the  divi^on  of  earnings,  the 
corporation  owning  the  majority  of  the  stock  in  the  other,  its  agents 
and  employees,  and  all  other  persons  acting  in^its  interest,  may  be 
enjoined  from  voting  the  Stock  in  the  election  of  officers  of  the  other 
corporation,  or  from  exercising  the  power  which  a  majority  of  stock 
confers  in  controlling  and  governing  such  corporation.'' 

The  stockholder  may  sue  to  enforce  a  contract  which  has  been 
fraudulently  rescinded  or  fraudulently  broken  by  anticipation.** 
The  majority,  as  well  as  the  officers,  may  be  restrained  from  wrong- 
fully or  collusively  suffering  the  corporate  property  to  be  lost  by 
failing  to  protect  or  redeem  it  from  involuntary  sale.**    It  is  prema- 

GuarftnteeiDg  the  bonda  needed  to  Banking  Co.,  101  Ala.  607,  14  So.  752; 

finance  bailding  of  an  important  eon-  Memphis  &  C.  B.  Co.  v.  Woods,  SS  Ala. 

neeting  line  in  eon«iderati<m  of  the  630,  7  L.  B.  A.  005,  IS  Am.  St.  Bep. 

isauance  of  51  per  cent  of  ita  stock,  61,  7  So.  108. 

was  not  a  fraud  on  a  single  dissenter,  As  to  the  right  of  a  eorporatioa  own- 
merely  because  more  might  have  been  ii,g  stock  to  vote  it,  see  Chaps.  30,  40, 
txacted  than  51  per  cent  and  because  supra. 

the  building  syndicate  contained  some  ■*  Callanan  t.  Eeeseville,  A.  0.  &  L. 

directors.    Teller  v.  Tonopah  ft  Q.  B.  C.  B.  Co.,  199  K.  Y.  26S,  92  N.  E.  747, 

B.,  155  Fed.  482.  icv'jf  131  N.  T.  App.  Div.  308,  116  N. 

MOodley  v.  Craadall  A  Oodley  Co.,  Y.  Supp.  779. 

153  N.  Y.   App.  Div.  607,  139  N.  T.  Hay  enforee  contracts  fraudulently 

Snpp.  236.  rescinded.     Donald  v.  Uanafactarers ' 

U  Bseretly  selling  controlling  shares  Bxport  Co.,  142  Ala.  678,  38  So.  841. 

f m  ISO  while  urging  others  to  sell  at  M  Minority  who  bought  in  property 

par  shows  fraud.    IfcUantts  v.  Durant,  under   judgment  sale   to  protect   cor- 

168  N.  Y.  App.  Div.  643,  154  N.  Y.  poration  may  enjoin  majority  from  al- 

Sapp.  5S0.  lowing  it  to  be  sold  and  not  redeemed 

WWood    7.    Union   Gospel    Church  under    subsequent    sale.      Paxton    v. 

Bldg.  AaB^a,  63  Wis.  9,  22  N.  W.  756.  Heron,  41  Colo.  147,  124  .Am.  St  Bep. 

See  also  preceding  section.  123,  92  Pac.  15. 

*7  Oeorge    t.    Central    Bailroad    ft  As  to  relief  against  judgments  suf- 

6915 
VI  Prlv.  Corp.— 69 
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tnre  for  a  minority  stockholder  to  institute  actitni  to  restrain  a  con- 
summation of  a  proposed  contract  by  a  corporation  where  as  yet  no 
opportunity  has  been  afforded  to  the  stockholders  to  approve  or  dis- 
approve thereof.** 

g  4064.  —  WrangdcHng  or  neglsot  hy  t^ccn  and  directors.    If  the 

directors  or  other  officers  of  a  corporation  exceed  their  authority, 
not  under  an  honest  mistake,  or  are  guilty  of  fraud  or  ne^igoicc 
in  the  management  of  the  affairs  of  the  corporation,  threatening  or 
causing  loss  to  the  corporation,  the  corporation,  by  action  of  the 
majority,  may  remove  them,  and  may  sue  them  for  redress."*  In 
such  a  case,  the  right  to  remove  them  and  to  sue  for  redress  is  in 
the  corporation,  for  the  injury  is  to  the  stockholders  collectively,  and 
individual  stockholders  cannot  maintain  a  suit  for  relief  or  redress, 
unless  for  some  reason  it  cannot  be  obtained  through  the  corpora- 
tion." If  for  any  reason,  however,  relief  or  redress  cannot  be  ob- 
tained through  the  corporation,  as  where  the  guilty  directors  owu 
a  majority  of  the  stock,  or  the  majority  of  the  stockholders  approve 
or  acquiesce  in  the  fraud  or  mismanagement,  or  will  not  sue  or  take 
other  steps  to  prevent  the  same,  or  hold  the  directors  liable,  or  where 
there  is  no  time  to  obtain  action  by  the  stockholders,  any  stockholder 
may  obtain  appropriate  relief  for  the  benefit  of  the  corporation  by 
a  suit  in  equity  on  behalf  of  himself  and  other  stockholders.  The 
suit  may  be  maintained  under  such  circumstances  in  any  case  in 
which  it  appears  that  the  directors  or  other  officers  are  exceeding 
their  authority  by  engaging  in  transactions  which  are  beyond  the 
powers  conferred  upon  the  corporation  by  its  charter,  or  that,  by 
making  fraudulent  contracts  in  the  name  of  the  corporation,  or 
otherwise,  they  are  or  have  been  fraudulently  managing  the  affaini 
of  the  corporation  in  their  own  interest,  or  in  the  interest  of  any 
other  person  than  the  corporation  and  its  stockholders,  or  that  they 
are  converting  or  have  converted  the  assets  of  the  corporation  to 
their  own  use,  or  that  they  have  neglected  or  are  neglecting  their 
duty,  to  the  injury  of  the  corporation.  And  the  suit  may  be  either 
to  enjoin  or  remove  them,  or  to  compel  them  to  account  **  or  make 

fered  by  deliiiqaencf  of  officers  and  WBee    14068,    infra;    (4053    and 

directors,   sea    i  405S,    supra;    i  4064,  i  2681,   enpra. 

infra.  n  United     States.     Weir    v.    Bay 

M  Pierce   v.  Old  DominioiL  Copper  State  Gas  Co.,  91  Fed.  MO;  Excelsior 

Mining  &  Smelting  Co.,  67  N.  J,  Eq.  Pebble  Phosphate  Co.  v.  Brown,  74 

309,  58  Atl.  318.  Fed.  321;  Earle  v.  Seattle,  L.  S.  *  E. 

•1  See  Chap.  42,  supra.  Bj.  Co.,  56  Fed.  900;  Ranger  v.  Cham- 
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good  tlie  loss  to  the  corporation,  or  both.    A  single  stockholder  may 
:  Fed.  611; 


plon  Cottoii-Pr«M  Co.,  < 

Pond    V.    Vermiuit    Tal.    B.    Co.,    12 

BUt<!lif.  ESQ,  Fed.  C&a.  No.  11,265. 

Ai».l»nTiitt.  Decatur  Mineral  Laud 
Co.  V.  Palm,  113  Ala.  531,  59  Am.  8t. 
Bep.  140,  El  So.  315;  Bell  v.  Mont- 
gomery  light   Co.,   103   Ala.   275,   15 

So.  569;   George  v.  Central  Railroad  &      N.  W.  838;  Wilcox 
Banking  Co.,  101  Ala.  607,  14  So.  752; 
Periy  t.  Tnskaloosa  CottonSead  Oil- 
Mill  Co.,  93  Ala.  364,  9  So.  217. 

CkUfomlft,  Bnrbank  v.  Dennis,  101 
Cal.  90,  85  Pac.  444;  Smith  t.  Born,  66 
CaJ.  73,  30  Pae.  102-4;  Woodroof  v. 
Howei,  8S  Gal.  1S4,  26  Pac.  Ill;  Ash- 
toD  V.  Daghaway  Au'n,  S4  Cal.  61,  7 
L.  B.  A.  809,  23  Pac.  1001,  22  Pao. 
6C0;  Mojrle  V.  Landers,  21  Pae.  1133; 
Beach  v.  Cooper,  72  Cal.  00,  13  Pac. 
161;  Wright  v.  Oroville  Gold,  Sil- 
Ter  ft  Copper  Min.  Co.,  40  Cal.  20; 
Heal  V.  Hill,  16  Cal.  145,  76  Am.  Dee. 


302,  47  B.  W.  951 ;  Hannerty  v.  Stand- 
ard Theater  Co.,  109  Mo.  297,  IS  S. 
W.  82. 

HontuiA.  Oerry  v.  Bismarck  Bank, 
19  Mont.  191,  47  Pac  810. 

Kebnika.    Fitzgerald  v.  Fitzgerald 

&  Mallory  Gonut.  Co.,  41  Neb.  374,  59 

Biekel,  11  Neb. 


OonnAcUctit.  Bears  v.  Eotchkiu, 
25  Conn.  171,  66  Am.  Bee.  557. 

a«oivl^  Wesloskj  V.  Qaarterman, 
123  Qa.  312,  51  B.  K  426;  Colquitt  t. 
Howard,  11  Oa.  556. 

"'*''^«  Harding  t.  American  Gln- 
eose  Co.,  1S2  DL  551,  64  L.  B.  A.  738, 
74  Am.  St.  Bep.  189,  55  N.  E.  577,  writ 
of  error  dismissed  187  U.  B.  651,  47 
L.  Ed.  349;  Chicago  Hansom  Cab  Co. 
V.  Terkes,  141  lU.  320,  33  Am.  St. 
Bep.  315,  30  N.  E.  667;  Chicago  t. 
Cameron,  120  HI.  447,  11  N.  E.  899, 
aff'g  22  m.  App.  91. 

lowai.  Sehoening  v.  Bcbwenk,  112 
Imvn  783,  84  N.  W.  916. 

Uarrlaod.  Davis  v.  Oemmell,  73 
Md.  630,  21  Atl.  712. 

MMSMbtiMtta.  Peabody  v.  Flint, 
6  Allen  52. 

Mlftlilgaa.  Hanlej'  v.  Balch,  94 
Mich.  315,  53  N.  W.  954. 

UlnnMota.  Bothwell  v.  BobinBon, 
39  Minn.  1,  12  Am.  St.  Bep.  608,  38 
N.  W.  772. 

Ezter  V.  Bawyer,  146  Ko. 


H«T  HampBUn.  Pearson  v.  Con- 
cord B.  Corporation,  62  N.  H.  537, 
13  Am.  Bep.  590;  Windsor  v.  Bailey, 
55  N.  H.  218;  March  v.  Eastern  B.  Co., 
40  N.  H.  548,  77  Am.  Doe.  732,  43  N. 
H.  515. 

Hew  Jtnvy,  Wildes  v.  Bural  Home- 
stead Co.,  53  N.  J.  Eq.  452,  32  Atl. 
676;  Fongeray  v.  Cord,  50  N,  J.  Eq. 
185,  24  Atl.  499;  Brown  v.  Vandyke, 
8  N.  J.  Eq.  795,  55  Am.  Dec.'  250. 

Kew  Tork.  Barr  v.  New  York,  L.  E, 
&  W.  B.  Co.,  96  N.  T.  444;  GreaTes  t. 
Oonge,  68  N.  T.  154;  Bntts  v.  Wood, 
37  N.  Y.  317;  Bloom  v.  National 
United  Ben.  Savings  ft  Loan  Co.,  81 
Hun  120,  30  N.  Y.  Sopp.  700;  Sheridan 
V.  Sheridan  Elec,  Light  Co.,  38  Hnn 
396;  Ithaca  Gaslight  Co.  v.  Tre- 
nian,  30  Hnn  212;  Gray  v.  New 
York  ft  T.  Steamship  Co.,  3  Enn  383 ; 
Dickman  v.  Valiente,  43  Barb.  131: 
Carpenter  v.  Boberta,  56  How.  Pr.  216; 
Bobinson  v.  Smith,  3  Paige  222,  24 
Am.  Dee.  212, 

Oklo.  Taylor  v,  Miami  Exporting 
Co.,  5  Ohio  162,  22  Am.  Dec.  785. 

Fennorl'miia.  Langolf  t.  Seiber- 
litch,  2  Pars.  Eq.  Gas.  64. 

Bliode  iBltuid.  Hazard  v.  Dnrant, 
11  B.  I.  195;  Hodges  v.  New  England 
Serew  Co.,  1  B.  I.  312,  53  Am.  Dec, 
624. 

Sontli  Dakota.  Loftus  v.  Farmers' 
Shipping  Abs'u,  8  B.  D.  201,  65  N.  W. 
1076. 

TamesMa.  Wallace  v.  Lincoln  Say. 
Bank,  89  Tenn.  630,  24  Am.  St.  Bep. 
625,  15  S.  W.  448;  Deaderick  v,  Wil- 
son, 8  Baxt.  108. 
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sue.**  What  are  fraudulent  or  wrongful  acta  suable  within  the  mle 
just  stated  depends  on  the  powers  and  duties  which  officers  and 
directors  have,  wrong  being  merdy  the  converse  or  correlative  of 
right  or  power;  and  this  subject  ia  treated  in  another  chapter." 
Belief  may  be  had  against  action  by  directors  not  legally  chosen," 
even  though  title  to  office  is  thus  incidentally  tried,"^  and  acta  of  a 
president  under  authority  attempted  to  he  given  by  a  void  stock- 
holders'  meeting  may  be  enjoined  at  the  instance  of  a  stockholder." 
Slight  irregularities  ••  or  mere  irregularities  in  action  or  procedure, 
where  the  stockholders  may  ratify  the  act,  will  not  support  the  suit* 
A.  director  may  be  liable  as  a  third  person,  though  be  was  not  a 
director  when  the  wrong  was  done.' 

Exnnplifying  the  rules  ^unciated  in  this  section  the  following 

Becker    t.    Oulf    City    St.      points.      Manj  if   not   most   of   them 


Railway  Jb  Beal  Estate  Co.,  80  Tex. 
475,  15  8.  W.  1094;  Gates  v.  Spark- 
man,  73  Tex.  619,  IS  Am.  St.  Bep.  806, 
n  8.  W.  616;  UoMina  v.  Qoldthwaite, 
34  Tex.  125,  7  Am.  Hep.  281. 

WuMngton.  Cross  v.  Johnson,  20 
Wash.  124,  54  Pac.  1000. 

Wisconsin.  Eschweiler  v.  Stowell, 
78  Wis.  316,  23  Am.  St.  Bep.  411,  47 
N.  W.  361. 

^'"g'"''  Oregory  v.  Patehett,  33 
Beav.  -5S5;  Balomous  v.  Laing,  12 
Beav.  339,  14  Jar.  279,  471;  Menier 
V.  Hooper's  Tel.  Works,  9  Ch.  App. 
350 ;  Uason  v.  Harria,  11  Ch.  Div.  97; 
Atwool  V,  Merryweather,  Ii.  B.  S 
Eq.  464,  note. 

See  &1bv  S  2681,  eapia. 

M  He  may  have  relief  from  fraud, 
in  the  absence  of  intervening  rights 
of  third  parties.  MeTrlman  v.  Na- 
tional Zinc  Corporation,  82  N.  J.  Eq. 
493,  89  AU.  764. 

Bfi  Bee  Chap.  42,  ^pra.  See  also 
cases  cited  under  3  4062,  8npr&. 

The  foregoing  eases  are  sited  here 
for  their  general  doctrine,  which  is 
expressed  in  the  text.  On  examina- 
tion they  will  be  fonnd  to  afford  par- 
ticular instances  of  wrongdoing  on 
which  snit  could  lie,  and  tbey  are 
cited    elsewhere    herein    ae    to    snah 


iavoive  more  than  one  clemeDt  of 
official  delinquency,  and  it  is  there- 
fore impossible  to  classify  them  with 
regard  to  the  wrong  involved,  since 
the  placing  of  a  ease  in  a  particular 
category  might  falsely  imply  a  de- 
cision solely  on  one  ground  rather 
than  on  the  others  involved  or  on  all 
of  them  collective!;.  To  find  the  cases 
decisive  of  whether  any  given  act  is 
right  or  wrong  in  view  of  directors' 
or  officers'  powers  and  duties.  Chap. 
42  should  be  consulted. 

M  Usurpation  by  illegally  chtuea 
directors.  Lebus  v.  Stansifer,  154  Ey. 
4-14,  157  8.  W.  727. 

•7  See  H  1828,  3325,  supra. 

Waste  and  misappropriation  by 
usurping  officers  may  be  remedied, 
though  the  title  to  corporate  office 
is  thus  incidentally  tried  in  equity. 
Bbeehy  v.  Barry,  87  Conn.  656,  89  AU. 
259. 

M  Baukin  v.  Southwestern  Brewery 
A,  Ice  Co.,  12  N.  U.  54,  73  Pac.  614. 

MBelender  v.  Biggs,  20  Colo.  App. 
4?3,  79  Pac.  328. 

1  See  i  40S1,  supra. 

■  Not  material  whether  defendants 
viere  directors  at  time  of  wrong. 
Meredith  v.  Art  MeUI  Const.  Co.,  97 
N.  Y.  Misc.  69,  161  N.  T.  Supp.  1. 
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instances  of  actionable  wrong  or  neglect  may  be  noted.*  After 
proper  demand,  a  stockholder  may  sue  to  recover  or  to  restrain  the 
payment  of  unlawful  salaries  to  the  corporate  directors,  officers  or 
agents,*  or  for  relief  against  the  making  of  secret  profits  or  improper 
contracts  or  sales  with  themselves  or  in  their  interest,'  or  with 


•  Since  UMt  corporate  action  ia 
thrtmgh  offleerg,  the  instuieeB  oi  ul- 
tra virea  acta  and  wrongH  \>j  the 
majority',  cited  sapra,  {8  4002,  4063, 
are  also  tunallj  Inataneea  of  official 
misdoing  or  neglect.  See  those  cases 
also. 

4  Donald  T.  Maanf aeturers '  Export 
Co.,  1*2  Ala.  578,  3S  So.  841.  See 
also   I  277S,  supra. 

Excessive  salaries.  Wight  v.  Hen- 
blein,  238  Fed.  321;  Connors  v.  Con- 
neni  BroB.  Co.,  110  Me.  428,  86  AU. 
643;  Lawrence  v.  Weber,  65  N.  T. 
Misc.  603,  120  N.  T.  Supp.  289,  modi- 
fied 137  N.  T.  App.  Div.  907,  122  N. 
Y.  Supp.  1134. 

Granting  salaries  to  themselves 
over  the  amount  contracted  for,  and 
making  large  eontribntions  to  a  po- 
litical campaign,  presents,  entertain- 
ment, etc.  Kreitner  v.  Burgweger, 
174  N.  T.  App.  Div.  48,  160  N.  Y. 
Supp.  256. 

Voting  salaries  to  themgelvw  espo- 
ciall7  where,  if  they  have  a  claim,  it 
prefers  them  as  ereditors.  Pride  v. 
r-ride  Lumber  Co.,  109  Me.  4S2,  84 
AtL  989. 

Salaries  voted  by  directors  to  them- 
selves as  an  incident  of  office.  Qod- 
lc7  V.  Crandall  &  Qodley  Co.,  212  N. 
T.  121,  L.  R.  A,  JS15  D  832,  105  N.  B. 
818,  modifying  153  N.  T.  App.  Div. 
6fl7,  139  N,  Y.  Supp.  23fij  Jacobson 
V.  Brooklyn  Lumber  Co.,  184  N.  T. 
152,  76  N.  E.  1075;  Butta  v.  Wood,  37 
N.  Y.  317. 

Minority  stockholders  may  Hue  ia 
the  corporate  right  for  excessive  sal- 
aries paid,  they  not  being  barred  by 
laches  or  otherwise  disentitled.  Hat- 
thews  V.  Headley  Chocolate  Co.,  — 
Ud.  ^,  100  AtL  645. 


Faying  salariu  before  earning  divi- 
dends, that  being  a  violation  of  the 
charter.  Mitchell  v,  Aulander  Bealty 
Co.,  169  N.  C.  616,  86  S.  £.  358. 

Survivor  of  two  partners  who  had 
incorporated,  and  who  was  also  one 
of  the  executors  of  decedent  stock- 
holder, owes  a  duty  of  good  faith  in 
corporate  dealings;  and  it  was 'prima 
facie  frandulent  to  vote  an  inexperi- 
enced man,  his  son,  in  as  director,  and 
to  take  a  back  salary  voted  without 
previous  agreement.  Konmonth  Inv. 
Co.  V.  Meaus,  151  Fed.  159. 

But  a  distinction  should  be  made 
as  to  salaiies  for  services  outside  of 
usual  duties.  Oodley  v.  Crandall  & 
Godley  Co.,  212  N.  Y.  121,  L.  E.  A. 
1915  D  632,  105  N.  £.  8IS,  modifying 
153  N.  Y.  App.  Div.  697,  139  N.  Y. 
Supp.  236. 

Not  wrong  to  pay  a  salary  though 
prospectus  stated  none  would  be  paid. 
(Metzger  v.  Knox,  77  N.  Y.  Misc.  271. 
136  N.  Y.  Supp.  681,  aft'd  153  N.  Y. 
App.  Div.  911,  137  N.  Y.  Supp.  1129. 

Evidence  held  insnffleleut  to  show 
misconduct  in  employing  attorneys 
and  paying  exorbitant  salaries  to  offi- 
cers, etc.  Bounds  v.  Stephenson,  — 
Tex.  Civ.  App.  — ,  187  8.  W.  1031. 

A  fraud  in  voting  an  increased  sal- 
ary to  the  president  will  not  be  in- 
ferred from  the  fact  that  directors 
who  voted  it  were  then  under  con- 
tract to  sell  their  stock  to  him.  Cow- 
ell  V.  McMillin,  177  Fed.  25.  Nor 
does  the  fact  that  he  nsed  part  of  his 
salary  in  paying  for  their  stock.    Id. 

As  to  compensation  of  officers  and 
agents  in  general,  see  Chap.  43,  supra. 

B  Making  a  contract  with  them- 
selves as  partners  to  market  the  prod- 
uct  of  the  corporation  on  a  eommia- 
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another  corporation  in  which  they  are  officers,'  or  to  prevent  the 
Iron  Min.      5M,  83  N.  E.  434,  rOT'g  135  ID.  App. 


sioQ.      Bobs  v.  Quii 
Co.,  227  Fed.  337. 

Equity  on  ground  of  frand  will  take 
B  bill  to  recovei  secret  profits  tiom 
directors  on  land  sold  to  the  corpo- 
ration. AsanmpBit  is  not  the  sole 
remedj.  Deveny  v.  Hart  Coal  Co., 
S3  W.  Va.  eSO,  60  8.  E.  789. 

Selling  to  themselves  or  one  in 
their  interest.  Mitchell  v.  United  Box 
Board  ft  Paper  Co.  (N.  3.  Ch.),  66  AtL 
938;  Nueees  Talle^  Irr.  Co.  v.  Davis 
(Tex.  Civ.  App.),  116  8.  W.  633. 

President  suffering  property  to  be 
aold  for  taxes  and  getting  tax  titles 
tff  himself  bj  mesne  eonvejauaes. 
Donuellj  t.  Bampson,  136  Wis.  368, 
115  N.  W.  108D. 

Sale  of  corporate  property  through 
iutermediarj'  to  officer  himself.  Ek- 
berg  V.  Swedish -American  Pub.  Co., 
114  Minn,  196,  130  N.  W.  1029. 

Not  illegal  to  form  subsidiary  mar- 
keting corporation  if  no  fraud  ia  prac- 
ticed, or  to  rent  property  from  an 
officer  if  fair.  Metzger  v.  Knox,  77 
N.  T.  Misc.  271,  136  N.  T.  Siipp.  681, 
aff'd  153  N.  Y.  App.  Dlv.  911,  137  N. 
T.  Supp.  1128. 

Making  a  contract  irith  a  lime  com- 
pany to  sell  barrels  to  it  made  in  a 
factory  leased  from  it  is  not  a  fraud 
by  its  president,  where  he  made  full 
disclosure  and  went  into  the  business 
only  after  being  urged  to  by  another 
director  and  after  the  corporation  re- 
fused to  do  so.  Cowell  v.  McUillin, 
177  Fed.  25. 

Selling  stock  and  income  certificates 
to  themselves  at  fifty  per  cent  in  com- 
pensation of  pretended  services  as  in- 
corporators (Delaware  corporation). 
Voorhees  v.  Mason,  245  111.  256,  91  N. 
E.  1056,  rev'g  148  ni,  App.  047. 

Selling  their  own  property  to  cor- 
poratimi  for  more  than  it  was  worth, 
though  perhaps  it  w^  worth  to  the 
corporation  what  was  paid.  Klein  v. 
Independent  Brewing  Ass'n,  231  lU. 


234. 

Making  a  lease  at  «22,500  rental  to 
a  company  their  relatives  and  non- 
voting directors  were  interested  in, 
and  rejecting  a  responsible  offer  of 
$30,000  for  it.  Schmid  v.  Lancaster 
Ave.  Theater  Ca,  244  Pa.  373,  91 
Atl.  363. 

A  transaction  in  their  own  interest 
io  not  purged  of  fraud  by  abstaining 
from  voting  thereon,  while  it  is  being 
carried  by  votes  of  relatives  who  were 
really  interested  and  controlled  but 
not  nominally  interested  in  the  con- 
flicting enterprise.  Schmid  v.  Lancas- 
ter Ave.  Theater  Co.,  fH  Pa.  873, 
91  Atl.  363.    See  alsv  f  27S2,  snpra. 

It  is  illegal  for  directors  who  hold 
overdue  notes  of  the  corporation  M- 
eured  by  its  stock  as  collateral  to 
resolve  without  notice  to  it  or  stock- 
holders that  the  stock  will  be  for- 
ieited  if  not  redeemed  in  a  time 
certain.  Their  good  faith  does  not 
affect  it  Endieott  v.  Harvel,  61  N. 
J.  Bq.  378,  87  Atl.  230. 

Buying  in  on  execution  sale  for  pro- 
tection of  an  indoner  of  corporaUon 
paper,  and  then  selling  to  corporate 
officers  on  a  promise  to  pay  the  pnr- 
chaae  price  and  save  porchaser  harm- 
less, held  not  shown  to  be  fraudulent. 
Tiffany  v.  Smith,  124  N.  T.  Supp.  85. 

Buying  in  shares,  which  the  com- 
pany could  not  boy,  and  a  mortgage 
on  its  property,  and  through  foreclo- 
sure obtaining  title,  held  not  to  raise 
a  constructive  trust  for  the  corpora- 
tion against  a  director,  who  practiced 
no  fraod  and  had  only  endeavored  to 
protect  it.  BQchlei  v.  Black,  213  Fed. 
8P0. 

<Begardless  of  actual  fraud,  if  an- 
other corporation  with  the  same  eon- 
trolling  officers  is  under  contract  with 
defendant  corporation,  stockholden 
may  sue  to  enforce  the  contract  if 
the   officers    do   not.     Just  v.  Idaho 
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violation  of  his  contract  with  the  corporation  by  a  controlling  officer/ 
or  for  an  aceoonting  for  property  of  the  corporation  in  their  hands.* 
A  transaction  is  not  actionable  merely  because  the  directors  may 
deriye  an  advantage  from  it.'  Suit  lies  to  restrain  entry  into  an 
unlawful  enterprise  in  jeopardy  of  corporate  interests,"  or  to  re- 
strain the  corporate  officers  from  placing  a  mortgage  upon  the  cor- 
porate property  with  a  view  to  foreclosure  later  and  absorption  of 
the  corporate  assets/^  or  for  relief  against  any  fraudulent  dissipa- 
tion or  waste  of  corporate  assets/'  or  unlawfnl  payments."    Belief 

Canal  ft  ImpTOvement  Co.,  16  Idaho 
639,  133  Am.  St.  Sep.  140,  102  Pne. 
SSI;  Smith  t.  Stone,  21  W70.  62,  IZ8 
Pae.  612. 

A  eoQSiilidatian  can  be  araailed  on. 
the  ground  <rt  eonitmctive  fraud  arie- 
jng  from  directora  being  such  in  both 
of  two  adreraely  interested  corpora- 
tiona,  nnleM  the  equities  of  com- 
plainant are  overcome  hy  those  of 
other  innocent  stockholders  in  the 
new  one.  Alabama  Fidelity  Hortgage 
&  Bond  Oa  v.  Dnbbarly,  —  Ala.  — ,  73 


So.  911. 

Uajr  object  to  sale  of  assets  to  new 
corporation  made  by  directors,  where 
nibaeription  rights  accorded  ta  old 
Btockholdera  are  onerous  and  do  not 
amount  to  equitable  scheme  for  a 
division.  Mitchell  v.  United  Box 
Board  ft  Paper  Co.  (N.  J.  Ch.),  66 
AU.  Q38. 

7  Violating  agreement  not  to  nse  a 
trade.nark  except  on  goods  made  hj 
the  corporation  and  certain  imported 
goods.  Uetzger  v.  Enox,  77  N.  T. 
Mise.  271,  136  N.  T.  Snpp.  681,  aff'd 
153  N.  T.  App.  Div.  911,  137  N.  Y. 
Snpp.  1129. 

•  Treasury  stock  ■onaceounted  for. 
Monenae  v.  EUey,  40  N.  T.  Mise.  110, 
81  N.  Y.  Supp.  325. 

>  Making  a  mining  lease  for  devel- 
opment work  will  not  be  regarded  as 
frandnlent,  merely  because  if  success- 
ful it  would  afford  evidence  in  favor 
ef  the  directors  under  indictment  for 
fraudulent  use  of  the  malls  in  selling 
stock.     Merriman    v.    National    Zinc 


Corporation,  82  N.  J.  Eq.  493,  89  Atl. 
764. 

10  MacGinniss  v.  Boston  ft  U.  Con- 
sol.  Copper  ft  Silver  Min.  Co.,  29 
Mont.  428,  75  Pac.  89. 

11  Gnuderson  r.  nlinois  Trust  ft  Sav- 
ii\gH  Banh,  199  111.  422,  6S  N.  K.  326, 
aff'g  100  m.  App.  461. 

Issuance  of  bonds  secured  by  mort- 
gage in  order  that  one  in  control  of 
the  corporation  may  obtain  the  prop- 
erty by  foreclosure  may  be  set  aside 
as  a  fraud  upon  the  corporation.  Ja- 
cobus V.  Diamond  Soda  Water  Mfg. 
Co.,  94  N.  T.  App.  Div.  368,  88  N.  T. 
8app.  302. 

"Pride  V.  Pride  Lumber  Co.,  109 
Me.  452,  84  Atl.  989. 

Dissipating  assets  of  local  enbsid- 
iary  corporation  in  fraud  of  stock- 
holders in  principal  corporation  whose 
membership  gave  them  certain  con- 
tract rights  to  benefits.  Tipton  v. 
Bailway  Postal  Clerks  Inv.  Aas'n,  — 
Tex.  Civ.  App.  — ,  173  8.  W.  562. 

Miaappropri sting  by  fraud  proceeds 
of  sale  of  Btoch;  which  had  been 
turned  bsck  to  the  corporation  to  pro- 
vide fnnds,  and  concealing  the .  true 
state  of  affairs.  Whitten  v.  Dabney, 
171  Cal.  621,  194  Pac.  312. 

TTsurping  corporate  powers  misus- 
ing its  funds  and  excluding  plaintiff. 
Brock  V.  Automobile  Livery  &  Sales 
Co.,  130  La.  414,  G8  Bo.  EG,  130  La. 
404,  68  Bo.  21. 

U  Payment  of  money  to  procure  the 
exercise  of  corrupt  influence  in  pub- 
lic affairs  in  the  interest  of  the  eor- 
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may  be  had  by  a  stockholder  for  denying  recognition  to  l^al  Btock," 
or  the  illegal  or  fraudulent  issue  of  stock,^'  or  from  levying  unlawful 
assessments  on  stock,  ^*  or  refusing  to  make  calls  on  unpaid  subscrip- 
tions,*' or  frandulently  instituting  winding  up  proceedings,**  or 
other  wrongful  depreciation  of  stock.**  Right  to  see  and  inspect 
corporate  books  and  records  or  to  have  a  report  of  affairs  may  be 
enforced.*" 

Where  the  directors  of  a  corporation  wrongfully  refuse  to  call  a 
meeting  of  stockholders  for  the  election  of  new  directors,  and  a 
meeting  cannot  be  called  in  any  other  way,  a  stockholder  may  sue 
in  equity  in  behalf  of  himself  and  other  stockholders"  unless  there 
is  an  adequate  remedy  at  law  by  writ  of  mandamus.** 

Action  for  injunction  against  the  enforcement  of  an  unconstitu- 
tional regulation  will  lie  where  the  officers  are  unwilling  or  afraid  to 
resist.** 

Neglect  of  a  director  in  a  corporation  engaged  in  baaking  to  be 


pnrEttioa.      Connera   v.    Conners   Brofl. 
Co.,  110  He.  42s,  86  Atl.  843. 

14  A  stockholder  ma7  maiotain  ac- 
tion to  protect  the  corporation  where 
the  director!  are  refusiug  reeognitiou 
to  full  paid  itock  ander  color  of  a  re- 
duction of  GApitsl  effected  in  fraud 
of  Bueh  Rtock.  Theia  v.  Durr,  125  Wis. 
6B1,  1  L.  R.  A.  (N.  8.)  571,  110  Am. 
St.  B«p.  8S0,  104  N.  W.  9S5. 

15  Frandalently  issuing  stock  in 
paTDieiit  for  property.  National 
Power  k  Paper  Co.  v.  Roaeman,  123 
Minn.  355,  532,  Ann.  Cas.  1914  D  830, 
142  N.  W,  818,  822. 

Issuing  Btock  to  themBelTCS  gratui- 
tously, paying  dividends  thereon  and 
other  money  H  paid  to  thorns  elves  as 
fees,  and  failure  to  account  for  funds. 
Granara  v.  Italian  Catholic  Cemetery 
Aas'u,  218  Mass.  387,  105  N.  E.  1073. 

IB  Assessment  on  paid  up  stock. 
Bedkey  Citizens'  Natural  Oas,  Light, 
Fuel  ft  Petroleum  Co.  v.  Orr,  27  Ind. 
App.  1,  80  N.  E.  716. 

17  An  action  by  a  paid  up  holder 
against  directors  for  refusing  to  call 
unpaid  subMriptions  due  from  them 
will  lie  though  no  call  and  notice 
thereof  has  been  given.     The  action 


is  not  on  the  call  bnt  for  delinquency 
in  duty.  Bergman  v.  Evbjis,  92  Wash. 
158,  158  Pac.  S6. 

II  Winding  up  corporation  to  form 
a  new  one  on  its  business  and  assets, 
held  a  fraud.  Qodley  v.  Crandall  ts 
Godley  Co.,  212  N.  T.  121,  L.  B.  A. 
1915  D  632,  105  N.  E.  818,  modifying 
153  N.  T.  App.  Div.  697,  139  N..Y. 
Supp.  236. 

IB  Qlover  V.  Manila  Gold  Mining  ft 
Milling  Co.,  19  8.  D.  569,  101  N.  W. 
261. 

M  Right  of  access  to  and  inspection 
of  corporate  books  and  records,  see 
Chap.  45,  Bopra. 

Right  to  reports  from  corporate  of- 
feers,  see  Chap.  46,  supra. 

«iPond  V.  Vermont  Valley  B.  Co., 
12  Biatchf.  280,  Fed.  Cas.  No.  11,265; 
Lehigh  Coal  A  Navigation  Co.  v.  Cen- 
tral R.  Co.,  36  N.  J.  Eq.  349. 

M  Bee  People  v.  Cnmmings,  72  N.  T. 
433.  And  see  Chapters  40  and  42  and 
the  chapter  on  Uandamua,  supra. 

S8  Threatened  compliance  with  con- 
fiscatory rate  regulations  under  fear 
of  penalties  imposed  for  neneompli- 
nnce.  Perkins  v.  Noithera  Pac.  fiy. 
Co.,  155  Fed.  445. 
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present  and  supervise  ite  affairs  was  held  suable  by  a  stockholder 
where  losses  from  bad  loans  resulted,**  and  where  the  directors  of  a 
national  bank  have  violated  the  national  banking  act  to  the  damage 
of  the  bank  as  such  and  its  members,  a  stockholder  may  maintain 
action  for  recovery  for  the  injury  suffered." 

A  stockholder  may  sue  to  enforce  a  right  to  damages  or  a  debt  for 
which  the  directors  will  not  sue,"  and  a  suit  will  lie  in  equity  to 
vacate  a  judgment  obtained  by  collusion  with  corporate  officers," 
or,  as  already  stated,  the  stockholder  may  intervene  in  proper  cases 
to  open  it  or  to  prevent  its  entry  by  interposing  a  defense  on  behalf 
of  the  corporation  ••  or  to  prevent  a  bankruptcy  by  default •• 

§4066.  — Imptditio  and  iiuxpediutt  acts  and  dealings;  discretion 
in  management  and  policy.  The  doctrine  that  a  stockholder  may  sue 
in  equity  to  redress  op  prevent  wrongs  on  the  part  of  the  directors 


H  Taking  vacations  or  delegating 
datiei  in  disregard  of  needs  of  busi- 
ness with  result  that  bad  loans  were 
made.  But  one  who  was  jnBtiflablT' 
absent  was  not  liable.  Eavanangh 
V.  Commonwealth  Tnist  Co.,  64  N.  Y. 
Hiae.  303,  118  N.  T.  Bupp.  75B. 

MZinn  V.  Baxter,  65  Ohio  St.  341, 
68  N.  E.  327. 

MCallanan  v.  EeeseviUe,  A.  C.  A 
L.  C.  B,  Co.,  199  N.  T.  268,  92  N.  E. 
747,  rev'g  131  N.  T.  App.  Div.  306, 
115  N.  T.  Bupp.  77B;  and  Bee  Other 
eases  cited  1 4065,  infra. 

i£a,j  sue  to  collect  debt.  Bergman 
Claj  Mfg.  Co.  V.  Bergman,  73  Wash. 
144,  131  Pac.  485. 

Where  corporation  refuses  to  sua 
directors  for  whose  libel  it  had  to  pay, 
B  stoekholders '  suit  will  lie  agaiuHt 
them.  Hili  v.  Murphy,  212  Mass.  1, 
40  I»  B.  A.  (N.  S.)  1102,  Ann.  Cas. 
1913  0  374,  98  N.  B.  781. 

tr  Where  a  decree  in  foreelosure 
WBB  obtained  b;  collusion  between 
the  president  of  the  corporation  and 
the  mortgagee,  and  the  motion  by  the 
plaintifF  to  set  aside  the  decree  in  the 
foreclosure  suit  failed  by  reasoii  of 
false  statements  of  the  mortgagee,  an 
independent  action  lay  in  equity  to 
have  the  decree  set  aside,  the  plain- 


tiff stockholders  not  having  been  par- 
ties to  the  foreclosure  suit.  Whitney 
T.  Haszard,  18  B.  D.  490,  101  N.  W. 
346. 

Conspiracy  to  snlFer  t  judgment 
will  not  be  inferred  solely  from  iden- 
tity of  the  creditors  and  the  corpo- 
rate officers  who  refused  a  demand  of 
payment,  subsequent  circumstancea 
ehowlng  that  the  judgment  was  recog- 
nised as  valid  by  endeavoring  to  call 
in  eontribntions  to  redeem  from  sher- 
IfF's  sale.  BnruB  v.  National  Mining, 
TuDnel  ft  Land  Co.,  23  Colo.  App. 
B45,  130  Pac  1037. 

U  See  I  4055,  supra. 

May  intervene  where  they  are  col- 
luding to  dismiBS  an  action  brought 
by  corporation  to  cancel  stock  fraudu- 
lently isBued.  National  Power  ft  Pa- 
per Co.  V.  BoBSman,  122  Minn.  355, 
532,  Ana.  Cas.  1914  D  830,  142  N.  W. 
SIS,  822. 

n  Bill  suBtained  to  prevent  fraudu- 
lent bankruptcy  and  protect  corpora- 
tion from  levy  of  ezeeutions,  where  it 
was  alleged  that  stock  was  not  paid 
in,  and  that  books  were  kept  outside 
state  in  violation  of  atatute.  Tor- 
rcy  V.  Toledo  Portland  Cement  Co., 
ISO  Mich.  86,  113  N.  W.  580. 
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or  majority  of  the  stockholders,  or  to  obtain  redress  on  behalf  of  the 
corporation  for  injuries  by  strangers,  where  he  cannot  obtain  relief 
through  the  corporation,  d^es  not  give  a  stockholder  the  right  to 
maintain  such  a  bill  where  the  act  complained  of,  or  the  refusal  of 
the  directora  or  majority  of  the  stockholders  to  sue,  is  properly 
within  the  discretionary  power  with  respect  to  the  internal  affairs 
of  the  corporation  vested  in  them  by  the  charter.  So  long  as 
they  act,  not  fraudulently,  illegally  or  oppressively,  but  in  good 
faith,  in  the  exercise  of  their  discretion,  and  for  what  tiiey  deem  to 
be  the  best  interests  of  th§  compfuiy,  a  court  of  equity  has  no  juris- 
diction to  interfere  at  the  suit  of  a  dissenting  stockholder,  or  a  dis- 
senting minority  of  the  stockholders.  Such  a  suit  cannot  be  main- 
tained by  showing  a  mere  mistake  or  error  of  judgment  on  the  part 
of  the  directors  or  majority  of  the  stockholders.  Their  conduct  must 
be  ultra  vires,  illegal,  fraudulent  or  oppressive,"     "Questions  of 

)0  muted  Statoa.  Canon  v.  Alls- 
gaajr  Window  Glass  Co.,  189  Fed. 
791;  Eyan  v.  Williams,  100  Fed.  172j 
Hendrickson  v.  Bradley,  85  Fed.  508; 
Hayden  v.  Official  Hotel  Bed  Book  & 
Directory  Co.,  42  Fed.  876;  Bill  v. 
Western  U.  TeL  Co.,  16  Fed.  14;  Sam- 
oel  V.  HoUadsy,  Woolw.  400,  Fed. 
Cas.  No.  12,288. 

Al»lMmnk  Tascalooaa  Ufg.  Co.  v. 
Cox,  68  Ala.  71. 

OoniMctlcnt.  Town  of  Middletown 
V.  BoBton  &  N.  T.  Air  Une  B.  Co.,  S3 
Conn.  351,  5  Atl.  706;  Pratt  v.  Pratt, 
Bead  &  Co.,  33  Conn.  446. 

Georgia.  Hand  v.  Dexter,  41  Oa. 
4S4. 

nUnola.  Wheeler  v.  Pullman  Iron 
&  Bteel  Co.,  143  Dl.  197,  17  L.  B.  A. 
818,  32  N.  B.  420,  aff'ff  43  HI.  App. 


Dudley  ,  V.    Kentucky 
Higb-School,  9  Bush.  57fi. 

Ualn«.  InhabitsatB  of  Waldobor- 
ough  V.  Enox  &  L.  B.  Co.,  S4  Me. 
469,  24  Atl.  942;  Kennebec  A  P.  B. 
Co.  7.  PortUnd  ft  K.  B.  Co.,  54  Me, 
173. 

Marrland.  Shaw  v.  DavU,  78  Md. 
308,  23  L.  B.  A.  294,  28  AU.  619. 

Massadinastta.     Dunphy  v.  Travel-      (N.  S.) 
ler  Newspaper  Asa'n,  146  Mass.  49S, 


16  N.  E.  426;  Durfee  v.  Old  Colony  ft 
F.  Biver  B.  Co.,  5  Allen  230. 

AOniUKrta.  Bothwell  t.  Bobinaon 
44  Minn.  538,  47  N.  W.  255. 

N«w  Jeney.  Trimble  v.  Ameri- 
can Sugar  BeSning  Co.,  61  N.  J.  Eq. 
340,  48  Atl.  912;  Meredith  v.  New 
Jersey  Zinc  ft  Iron  Co.,  59  N.  J.  Eq. 
257,  44  Atl.  S5;  Sewell  v.  East  Cape 
May  Beach  Ca,SO  N.  J.  Eq.  717, 25  AtL 
929;  Ellerman  v.  Chicago  Janet.  Bail- 
ways  ft  Union  Stockyarda  Co.,  49  N. 
J.  Bq.  217,  23  Atl.  287;  Story  v.  Jer- 
sey City  ft  B.  Point  Plank  Boad  Co, 
16  N.  J.  Eq.  13,  84  Am.  Dee.  134;  Slf- 
ford  T.  New  Jersey  B.  ft  Transp.  Co., 
10  N.  J.  Eq.  171. 

Hew  York.  Godley  v.  Crandall  A 
Godley  Co.,  212  N.  Y.  121,  L.  E.  A. 
191S  D  632,  105  N.  E.  818,  modifying 
153  App.  Div.  697,  139  N.  Y.  Supp. 
236;  Leslie  v.  Lorillard,  110  Jl.  T. 
619,  1  L.  B.  A.  456,  18  N.  E.  363; 
BaSerty  t.  Buffalo  City  Qaa  Co.,  37 
App.  Div.  618,  66  N.  Y.  Supp.  288; 
Hart  T.  OgdensbuTg  ft  L.  C.  B.  Co., 
89  Hun  316,  35  N.  Y.  Snpp.  566;  Lew- 
inohn  Bros,  v.  Anaconda  Copper  Miiu 
Co.,  28  Misc.  613,  56  N.  Y.  Supp.  807; 
Thompson  v.  Erie  By.  Co.,  11  Abb.  Pr. 


pmujlwila.    Lanman  r.  Lebanon 
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policy  of  management,  of  expediency  of  contracts  or  action,  of  ade- 
quacy of  consideration  not  grossly  disproportionate,  of  lawful  appro- 
priation of  corporate  funds  to  advance  corporate  interests,  are  left 
solely  to  the  honest  decision  of  the  directors  if  their  powers  are  with- 
OQt  limitation  and  free  from  restraint.  To  hold  otherwise  would  be 
to  substitute  the  judgment  and  discretion  of  others  in  the  place  of 
those  determined  on  by  the  scheme  of  incorporation.  "•* 


Valle7  B.  Co.,  30  Fa.  St.  42,  72  Am. 
D«.  «B5. 

ImuuMM.  Vallaee  t.  Llneolu  Say. 
Bank,  89  Tenn.  030,  24  Am.  St.  Bep. 
525,  15  a.  W.  448;  Memphis  Gayoso 
Gas  Co.  V.  Williamson,  9  Haisk.  Zli. 

T«xas.  Cates  t.  Sparkman,  73  Tex. 
619,  15  Am.  St.  Rep.  806,  11  8.  W. 
646. 

'nrslnla.  Baltimore  &  O.  B.  Oo.  t. 
Wheeling,  13  Gratt.  40. 

Wromlng.  Smitb  t.  Stone,  21  Wjo, 
62,  128  Pac.  612. 

England.  Macdongall  t.  Gardiner, 
1  Cb.  DiT.  13;  FosB  v.  Harbottle,  2 
Hare  461. 

See  also  Chaps.  41  and  42,  sapra, 
for  the  limits  and  subjects  of  discfe- 
tian  and  for  illnst rations. 

SI  MIerman  t.  Chicago  Junct.  Bi^I- 
WAJB  A  Union  Btockjards  Co.,  49  N. 
J.  Bq.  217,  23  Atl.  287. 

Directors  are  not  liable  for  mistakea 
of  judgment  or  policy.  Braswell  v. 
Pamlico  Inanrance  &  Banking  Co.,  1S9 
N.  C.  628,  42  L.  B.  A.  (N.  S.)  101,  75 
8.  E.  813. 

In  a  leading  EDgliah  ease  it  was 
said  by  James,  L,  J.:  "Nothing  con- 
nected with  internal  disputes  between 
the  iharebolders  is  to  be  made  tbe 
Bobject  of  a  bill  by  some  one  share- 
bolder  on  behalf  of  himself  and  oth- 
ers, unless  there  be  something  illegal, 
oppreasire,  or  fraudulent — unless 
tliere  is  something  ultra  vires  on  the 
part  of  the  company,  qua  com- 
pany, or  on  the  part  of  the  majority 
cf  tbe  company,  bo  that  they  are 
not  fit  persons  to  determine  it;  but 
•    •     •    every  litigation  must  be  in 


tbe  name  of  the  company,  If  the  com- 
pany really  desire  it.  Beeause  there 
may  be  a  great  many  wrongs  commit- 
ted in  a  company — there  may  be 
claima  against  directors,  there  may 
be  claims  against  officers,  there 
may  be  claims  against  debtors;  there 
may  be  a  variety  of  things  whieh  a 
company  may  well  be  entitled  to  com- 
plain of,  but  which,  as  a  matter  of 
good  sense,  they  do  not  think  it  right 
to  make  the  subject  of  litigation;  and 
it  ia  the  company,  as  a  company, 
whieh  has  to  determine  whether  it 
will  make  anything  that  is  a  wrong 
to  the  company  a  subject-matter  of 
litigatiou,  or  whether  it  will  take 
steps  itself  to  prevent  the  wrong  from 
being  done."  Maedougall  v.  Gardi- 
ner, 1  Ch.  Div.  13. 

"The  eases  in  whieh  the  minority 
can  maintain  sueh  action  [one  to  re- 
verse the  majority's  policy]  are  there- 
fore confined  to  those  in  which  the 
acts  complained  of  are  of  a  fraudnlent 
character,  or  beyond  the  powers  of 
tbe  company."  Burland  v.  Earle, 
[1W)2]  A.  C,  83,  85  L.  T.  Kep.  553; 
Campbell  v.  Australian  Mut.  Pro  v. 
Society,  99  L.  T.  Bep.  3,  77  L.  J,  P. 
C.  117,  15  Manson  344,  24  T.  L.  B. 
623. 

"Each  and  every  stockholder  con- 
tracts that  the  will  of  the  majority 
shall  govern  in  all  matters  coming 
within  the  limits  of  the  act  of  Incor- 
poration; and  in  cases  involving  no 
breach  of  trust,  but  only  error  or 
mistake  of  judgment  upon  the  part 
of  the  directors  who  represent  the 
company,  individaal  Htockholders  have 
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A  paj'ment  of  funds  of  the  corporation,  op  other  act  by  the  direc- 
tors, which  is  conceded  to  be  ultra  vires,  as  the  payment  of  a  tax 
which  is  conceded  to  be  illegal,  but  the  payment  of  which  the  directors 
consider  it  inadvisable  to  resist,  cannot  be  said  to  be  due  to  a  mere 
error  of  judgment,*"  but  the  compromise  of  an  established  daim 
for  damages  after  protracted  litigation  to  the  Supreme  Court  of  the 
United  States  was  sustained  as  against  a  dissenting  plaintiff  stock- 
holder," 

The  making  or  rescission  of  intra  vires  contracts  thou(^  unwise, 
will  not  sustain  a  suit,  if  there  is  no  fraud,**  e.  g.,  the  issuance  of  notes 
or  bonds  at  a  discount,"  or  the  establi^mient  of  a  pension  system  for 
employees  and  the  competition  by  contract  of  their  claims  therein.** 


fraudulent.  Tresdlej  v.  UlinoU  Trae- 
tiun  Co.,  241  Mo.  73,  145  B.  W.  1. 

MAn  i3sue  of  corporate  Jtotw  at 
90  per  cent  is  not  grouDcl  for  rdief 
if  no  frand  is  alleged  aud  tbo  con- 
tra versy  ia  metelj  over  the  expe- 
diency' of  g^eh  tranaaction.  Eolmea 
V.  St.  Josepti  Lead  Co.,  S4  N.  Y.  Uioc 
278,  147  N.  Y.  Snpp.  104,  aff'd  163 
N.  T.  App.  Div.  885,  147  N.  T.  Supp. 
1117. 

Sale  of  bonds  below  par  and  method 
of  managing  snbeidiarj'  companiei. 
Smiley  v.  New  Biver  Co,  72  W.  Va. 
221,  77  a  E.  978. 

UsnriouB  bonds  held  vtridable  at  in- 
atanee  of  corporation.  Oeo^e  K- 
Fl  etc  her  k  Sous  v.  Alpena  Circuit 
Judge,  135  Mich.  511,  99  N.  W.  718. 
As  to  thU,  especially  where  the  dii- 
count    is    usurious,   see    also    (4062, 

MThe  validity  of  &  long  estab- 
liebed  pension  fund  for  employees  ia 
''pre-eminently  for  the  coosideration 
of  the  stockholders  aa  a  body,"  when 
they  authorized  it  and  directed  that 
the  plan  be  carried  out.  Heinz  v.  Na^ 
tional  Bank  of  Commerce  in  St.  Lonii, 
237  Fed.  942. 

Compouudiug  a  pension  expectancy 
by  a  grosB  payment.  Eeins  v.  Nation- 
al Bank  of  Commerce  in  St.  Louif, 
237  Fed.  942. 


no  right  to  appeal  to  the  courts  to  dic- 
tate the  line  of  policy  to  be  pursued 
by  the  eorporation. "  Dudley  v.  Ken- 
tucky High-School,  9  Bush  (Ky.)  576. 

Unwise  iustatlatiou  of  a  pumping 
plant  to  supply  water  to  an  iriigatiou 
company  will  not  be  restrained. 
Skeen  v,  Warren  Irrigation  Co.,  42 
Utah  602,  132  Pac.  1162. 

Holding  rather  than  selling  high 
priced  and  not  remunerative  property 
held  discretionary.  BulliTau  v.  Cen- 
tral Land  Co.,  173  Ala.  426,  55  So. 
S12. 

U  Dodge  V.  Woolsey,  18  How.  (U. 
S.)  331,  15  L.  Ed.  401.  See  also  eases 
vihero  the  stockholders'  suit  was  sus- 
tained on  a  showing  that  the  directors 
and  officers,  though  willing,  refrained 
ftom  resisting  the  enforcement  of  nn- 
coustitntianal  regulationa  through 
fear  of  the  excessive  penalties  im- 
posed. Watheu  v.  Jackson  Oil  A  Be- 
fining  Oo.,  235  U.  S.  635,  59  L.  Ed. 
395;  Ei  parte  Young,  209  U.  8.  123, 
52  L.  Ed.  714,  13  L.  E.  A.  (N.  8.)  832, 
14  Ann.  Cas.  764;  Perkins  v.  North- 
em  Pac.  By.  Co.  155  Fed.  445, 

31  Compromising  a  claim  for  dam- 
ages for  boycott  against  labor  unions 
after  legal  right  to  recover  waa  estab- 
lished, is  not  a  wrong  to  minority. 
Post  v.  Buck's  Stove  &  Range  Co., 
eOO  Fed.  918,  43  L.  B.  A.  (N.  S.)  498. 

M  Cancellation  of  contract  held  not 
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The  allowance  of  salaries  and  fixing  tlie  amount  of  them,*^  or 
payment  for  property  or  serviceB  by  stock,  and  the  valuation  of  such 
relatively  to  each  other,  are  within  discretion  subject  to  the  qualifica- 
tion that  it  must  be  fair  and  free  from  fraud  or  illegality." 

Stockholders  cannot  compel  the  directors  to  declare  a  dividend, 
where  there  is  no  abuse  of  discretion  on  their  part  in  refusing  to  do 
so,"  or  to  sell  its  merchandise  to  make  a  fund  for  that  purpose.** 

Dealings  in  stocks  of  other  corporations,  when  not  ultra  vires,**' 
or  voting  them  in  favor  of  a  mei^er  Or  subsidiary  corporations,** 
have  been  held  not  to  be  actionable  at  the  instance  of  dissatisfied 
stockholders.  So  of  an  acceptance  of  or  acting  under  an  alteration 
or  amendment  of  the  charter  of  the  corporation,  when  its  acceptance 
is  within  the  discretion  of  a  majority  of  the  stockholders.** 

97  As  to  the  fixing  of  BalarieB  and      Co.,  72  N.  J.  Eq.  403,  85  Atl.  SIO. 

**One  cannot  require  sale  of  maii- 
ufaetnred  prodnet  in  order  to  produce 

B,  dividend.    Carson  v.  Allegany  Win- 
dow Glau  Co.,  18Q  Fed.  791. 

U  Where  a  portion  of  the  stock- 
holders do  not  object  to  a  proposed 
puTcbase  of  stock  of  another  eorpora- 
tion,  an  injunction  b^  a  minority 
stockbolder  may  in  certain  eaaes  be 
refused.  Oeer  v.  Amalgamated  Cop- 
per 00.,  61  N.  J.  Eq.  364,  40  Att.  159. 

4)  The  Equitable  Life  Assuranee  So- 
ciety of  New  York  had  power  to  hold 
trust  company  stocks  acquirad  prior 
to  December  31,  1906,  and  to  vote  for 
a  merger  of  companies;  bence  a  stock- 
bolder  conld  not,  except  on  grounds 
of  fraud,  prevent  it.  Moras  v.  Eqnita- 
hle  Life  Assar.  Society,  124  N.  T. 
App.  Div.  235,  108  N.  T.  Supp.  986. 

U  tTnltad  Stataa.  Zabriskie  v.  Cleve- 
land, C.  A  C.  B.  Co.,  23  How.  381,  16 
L.  Ed.  4S8  ;  Uowrey  v.  Indianapolis  A 

C.  B.  Co.,  4  BisB.  7S,  fed.  Cas.  No. 
9,891. 

UllnoU.  Spragua  v.  Dlinola  Blvor 
B.  Co.,  IB  m.  174. 

Kontnckr.  Sage  v.  Dillard,  15  B. 
Hon.  340. 

.  Veatem  Tel. 


the  liability  of  direeto: 

salaries    be    allowed,    see    generally 

Chaps.  42  and  43,  supra. 

Directors'  decision  to  pay  large  sal- 
aries to  themselves  and  relatives  over 
protest  of  minority  is  not  conclusive. 
Heublein  v.  Wight,  227  Fed.  867. 

It  is  not  a  discretionary  power  of 
directors  to  vote  themselves  salaries 
for  past  services.  Kleinacbroidt  v. 
American  Min.  Co.,  49  Uont.  7,  139 
Pac.  785. 

M  Bee  generally  this  chapter,  snbd. 
xn,  Watered  or  Fictitiously  Paid  Up 
Stock. 

IsBuance  of  full  paid  and  nonassess- 
able stock  for  grossly  overvalued  serv- 
ices is  invalid  if  any  dissent,  but  not 
if  values  are  reasonably  commensu- 
rate. Vogeler  v.  Punch,  205  Mo.  558, 
103  8.  W.  1001. 

Their  judgment  is  not,  however, 
binding  on  the  courts,  at  least  in  a 
formative  stage  vt  tba  transaction. 
Donald  V.  American  Smelting  ft  Re- 
fining Co.,  62  N.  J.  Eq.  729,  48  Atl. 
771. 

**See  this  chapter,  subd.  xvi,  Divi- 
dends, Bupra. 

It  is  tor  the  directors  to  decide 
whether  there  exist  net  profits  prop- 
erly applicable  to  distribution  as  divi- 
dends.   Siegman   v.    Electiie   Vehicle 


HU7UIUI.    Bprigg  1 
Co.,  46  Md.  67. 

MMsachnBtte.    Darfee  v.  Old  Col- 
ony £  F.  Biver  £.  Co.,  5  Allen  230. 
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A  resolution  to  dissolve  or  liquidate  the  corporation*'  or  a  sale 
of  all  or  part  of  the  corporate  property  may  be  a  just  and  prope'' 
exercise  of  discretion  if  necessary  to  pay  debts  that  cannot  otherw' 
be  met,  or  if  the  corporation  is  unpro6table  and  facing  loss,  or  » 

other  good  reason,  where  it  is  not  ultra  vires  or  inherently  illc^-^^fS^ 
So  may  a  lease,  which  is  within  the  powers  of  the  corporation,*^  xaj\i 
the  dissentient  stockholders  cannot  litigate  such  sales  or  leases,  fcot 
they  will  be  relieved  where  winding  np  is  come  at  by  fraudi3.1eiL\, 


MicMgUL  Joj  V.  Jackson  Is  it. 
Plank  Boad  Co.,  11  Micb.  1S5. 

See  Chap.  IT,  supra,  as  to  effect  of 
alteration  on  BubseriptiouB;  Chap.  11, 
supra,  on  Hanagement  and  Contral, 
and  Chap.  57,  infra. 

A  minority  holder  cannot  complain 
<Tf  acceptance  of  a  new  franchise  b^  a 
street  railwajr  companj'  which  it  was 
within  the  powet  of  the  majority  to 
accept,  the  charter  having  contem- 
plated amendment,  modification  oi 
annulment  by  the  city  council.  Ten- 
ner V.  Chicago  City  Sj.  Co.,  236  111. 
349,  S6  N.  E.  226. 

MMinori^  cannot  litigate  the  law- 
ful discretion  of  directors  voting  to 
dissolve  according  to  a,  law  which  en- 
abled it  to  be  done.  Windmnller 
Standard  Distilling  ft  Distributing 
Co.,  114  Ted.  491. 

Minority  cannot  prevent  diesolation 
and  winding  up,  but  the  majority  will 
be  restrained  if  it  does  so  fraudu- 
lently. BeidenkopP  v.  Bee  Uoines 
Life  lna.  Co.,  160  Iowa  629,  46  L.  B. 
A.  (N.  8.)  290,  142  N.  W.  434. 

OHayden  v.  OtBcial  Hotel  Bed- 
Book  ft  Directory  Co.,  42  Fed.  ST5; 
Bewell  V.  East  Cape  May  Beach  Co., 
50  N.  J.  Eq.  717,  25  Atl.  929;  Story 
V,  Jersey  City  ft  B.  Point  Plank  Boad 
Co.,  16  N.  J.  Eq.  13,  84  Am.  Dee.  134; 
Hall  V.  Syracuse,  71  Hnn  (N.  Y.)  485, 
24  N.  Y.  Snpp.  959;  Lanman  v.  Leba- 
non VaDey  B.  Co.,  30  Pa.  St.  42,  72 
Am.  Dec.  685;  Llpton  v.  Bald  Eagle 
Plank  Boad  Co.,  17  Leg.  Int.  (Pa.) 
365.    Sea  also  Chap.  32,  supra. 


Sale  of  all  assets  without  fra-Ma.d,     ±:f 
corporation  Is  unprofitable  and  fsi.xXiz>^, 
is   within   right   of   majority.     ^SS.       ^v, 
sale  to  clear  up  debt  equal  to  i>^li-    of 
its   stock,  when  it  could  not  box-x-wtr, 
to  atop  further  loss,  was  valid.    ^3:KzaitIi 
V.  Stone,   21  Wyo.   62,   128  Pae.       &1Z. 
See  also  1 1207,  supra. 

Selling  property  in  order  to  -Baoet 
pressing  debts  after  approval  of  st^ock' 
holders  is  not  a  fraud  cr  minority- 
Collins  V.  Penn-Wyoming  Coppe*  Co^ 
203  Fed.  726. 

Sale  of  all  the  property  of  the  «<"" 
poration  in  good  faith  to  another  cor- 
poration engaged  in  the  same  bu»i^*** 
for  paid  up  stock  in  the  latter,  -wbeW 
the  business  of  the  corporation.  «**  " 
longer  be  carried  on  profitably?  ***: 
it  is  approaching  serious  &xx^^^ 
embarrassment.  Sa-wyer  v.  l>i»^'*'*_ 
Printing  Co.,  77  Iowa  242,  42  ^'..^^ 
300;  Triseoni  v.  Winship,  43  I.«-  ■*''^ 
45,  26  Am,  St.  Eep.  175,  9  S       "" 

Bale   at   property   by   an   iii.»*'*^ 


otb- 


«€.«■ 


corporation  onabU  to  reeupera.**  ^_ 
erwise,  and  purchase  by  a  ne"**  ^t 
poration  formed  by  majority'  *^|i„e4 
a   fraud   on   minority   which   ^^**rLj-fca 

participatioD  in  the  scheme.       "^^ 

V.  MerriU  Paper  Co.,  203  Fed.  3-  *-     .^^ 

Afi  to   corporate  power  to  **^**^^38 
or    convey    property,    aee    ChaJ>*" 
33  and  34,  supra. 

As  to  power  to  take  stocks  i>a 
corporationB,  see  Chap,  30,  snpV''         . 

48  Town  of  Middletown  v.  B»***^ 
N.  Y.  Air  Line  E.  Co.,  S3  Con»-  ^^' 
5  Aa  706. 


t>t*er 
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waste  or  dissipation  of  assets  with  a  view  to  di^olatiou  or  an  nucon- 
tested  bankruptcy." 

The  mere  fact  that  a  corporation  has  a  cause  of  action  for  an  injury 
does  not  always  make  it  incumbent*  upon  it  to  sue,  any  more  than 
in  the  case  of  an  individual.  If,  in  the  opinion  of  the  directors  or  a 
majority  of  the  stockholders,  the  best  interests  of  the  company  do  not 
require  it  to  sue,  it  need  not  do  so.  The  matt«r  is  within  their  dis- 
cretion, and  if  they  act  in  good  faith,  their  refusal  to  sue  violates  no 
right  of  dissenting  stockholders,  so  as  to  entitle  them  to  maintain  a 
suit  in  their  own  behalf.**  The  exercise  of  such  discretion  by  the 
directors  will  not  be  lightly  set  aside  by  the  court,  and  where  a  stock- 
holder complains  of  such  action  of  the  directors  the  court  will  conwder 
the  circamstances,  and,  if  no  bad  faith  is  shown,  will  decline  to  sub- 
stitute the  judgment  of  the  stockholder  for  that  of  the  mana^ng 
directors.**  Although  this  is  true,  and  while  it  is  true,  also,  that 
the  law  will  presume  that  the  corporate  officers  are  acting  in  good 
faith,**  yet,  nevertheless,  refusal  on  the  part  of  the  governing  body 
to  bring  suit  must  in  fact  be  free  from  fraud  in  order  to  bar  out 
right  of  action  by  minority  stockholders.*^  , "  It  would  be  contrary 


"  Belief  was  granted  where  a.  ma- 
jority voted  an  unfair  diBtribution  of 
ueeta  aa  salaries  and  then  dissolved 
the  corporation  in  bad  faith  to  form  a 
new  one,  which  took  the  assets  and 
good  will  without  adequate  payment. 
Oodley  V.  Crandall  &  Godley  Co.,  Z12 
N.  T.  121,  L.  B.  A.  1915  D  632,  105 
N.  E.  818,  modifying  153  N.  T.  App. 
DiT.  897,  139  N.  T.  Supp.  236. 

Scheme  to  increaaa  stock  and  cre- 
ate debts  and  then  to  cause  bank- 
mptej  proceedings  to  be  filed  and  to 
go  by  default  ia  sufficient  ground,  and 
the  fact  that  dissolution  is  also  asked 
does  not  defeat  it.  Ellis  v.  Vander' 
grift,  173  Ala.  142,  55  Bo.  TSI. 

« Samuel  v.  Holladay,  Woolw.  (U. 
8.)  400,  Fed.  Cas.  No.  12,288;  Dum- 
phy  V.  Traveller  Newspaper  Ass  'n, 
140  Mass.  495,  IS  N.  B.  426;  Wallace 
V.  Lincoln  Sav.  Bank,  89  Tenn.  630,  24 
An.  8t.  Bep..02S,  15  S.  W.  448;  Uac- 
dougall  V.  Gardiner,  1  Ch.  Div.  13; 
Foss  V.  Harbottle,  2  Hare  461;  In  re 
London  A  Mercantile  Discount  Co.,  L. 
B.  1  Eq.  877. 


lustitntion  and  control  of  Bnits  is 
within  directors'  power,  but  minor- 
ity may  intervene  to  prevent  dismis- 
sal where  it  was  first  instituted  at 
their  instance.  Eagle  Iron  Co.  v.  Col- 
yar,  156  Fed.  954. 

See  Post  V.  Buck 's  Stove  &  Bange 
Co.,  200  Fed.  918,  43  L.  B-  A.  (N.  S.) 
498,  wbereiu  a  compromise  of  a  suit 
was  Austained  although  the  right  to 
■recover  was  determined  after  pro- 
longed litigation  to  the  highest  court. 

W  Macon,  D.  &  8.  R.  Co.  v.  Shailer, 
141  Fed.  585.  See  also,  supporting 
the  principle  enunciated  In  the  text, 
Kessler  v.  Ensley  Co.,  123  Fed.  546; 
Rotehison  v.  Rock  Hill  Beal  Estate  & 
Loan  Co.,  65  B.  C.  45,  43  S.  E.  2B5. 

MMcCloskey  v.  Snowden,  212  Pa. 
249,  108  Am.  Bt.  Bep.  867,  61  Atl.  790. 

tl  Biegman  v.  Kissel,  71  N.  J.  Eq. 
123,  62  Atl.  941. 

Directors  have  no  discretion  to  re- 
fuse to  sue  for  fraud  by  them  on 
Htoekholdera.  Bed  Bud  Bealty  Co.  v. 
South,  96  Ark.  281,  131  B.  W.  340. 

Directors  have  no  diaeretlou  to  re- 
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to  the  fnndameDtal  pritieiples  of  corporate  organizatioD,"  said  Judge 
EnowltOD  in  a  Massachusetts  case,  "to  hold  that  a  single  shareholder 
can  at  any  time  launch  the  corporation  into  litigation  to  obtain  &om 
another  what  he  deems  to  be  due  to  it,  or  to  prevent  methods  of 
management  which  he  thinks  tmwise.  Intelligent  and  honest  men 
differ  upon  questions  of  business  policy.  It  is  not  always  best  to 
insist  upon  all  one's  rights;  and  a  corporation  acting  by  its  directors, 
or  by  vote  of  its  members,  may  properly  refuse  to  bring  a  suit  which 
one  of  its  stockholders  believes  should  be  prosecuted.  In  such  a 
case  the  will  of  the  majority  must  control.  It  is  only  when  the  action 
of  a  corporation  in  refusii^  to  proceed  at  the  request  of  a  stock- 
holder is  fraudulent  as  against  him,  or  in  disregard  of  his  rights, 
that  he  can  maintain  a  suit  in  his  own  name  in  tiie  corporate  right. 
The  court  cannot  interfere  with  the  management  of  corporations  in 
matters  which  are  properly  within  their  discretion,  so  long  as  their 
discretion  is  fairly  exercised,  and  it  is  always  assumed  until  the  con- 
trary spears,  that  they  and  their  officers  obey  the  law,  and  act  in 
good  faith  towards  all  tieir  members,"" 

The  same  discretion  exists  as  to  defending  snits,"*  or  suing  to  set 
afude  a  judgment  suffered,**  or  to  redeem  or  attack  a  foreclosure 
suit.**  Thus  the  directors  are  not  bound  as  a  matter  of  law,  where 
action  is  instituted  against  the  corporation,  to  plead  the  statute 
of  limitations.** 


foBe  to  sue  to  redresB  a  fraudulent 
stock  iuue.  Shaw  v.  Staight,  107 
Minn.  153,  20  L,  E.  A.  (N.  S.)  1077, 
119  N.  W.  951. 

HDunpby  V.  Traveller  Newapaper 
Am'd,  146  Mass.  405,  16  N.  E.  426. 

U  Ab  to  the  right  to  intervene  in 
an  action  and  make  defense  on  be- 
half of  the  corporation  which  fails  or 
refuaen  to  do  bo,  see  {  40S5,  Hupra. 

MA  stockbolder  cannot  maintain  a 
Boit  to  flet  asida  a  judgment  obtained 
against  the  corporation  upon  allega- 
tions which  show  merelj  that  the  oor- 
porati<Tn  itself  has  declined  to  bring 
the  suit  on  the  advice  of  competent 
attorooTS  that  it  could  not  be  mie- 
eessful.  Hendrickson  t.  Bradley,  85 
Fed.  SOS. 

H  Where  the  property  of  a  corpora- 


tion has  been  sold  in  proceedings  to 
foreclose  a  mortgage  thereon  and 
there  is  no  showing  of  fraud  or  acta 
ultra  vires,  and  the  majority  stock- 
holders are  satisfied  that  the  best  prieo 
obtainable  has  been  received,  miuority- 
stockfaolders  cannot  sustain  exceptions 
to  the  ratification  of  the  sale.  Bond  v. 
Gray  Improvement  Co.,  102  Md.  426, 
62  Atl,  82T.  See  also,  in  general,  Mo- 
Kee  V.  Chautanqua  Assembly,  124  Fed. 
808. 

Whether  the  corporation  shall  pay 
a  mortgage  debt  and  redeem  the  pr«p' 
erty  is  a  purely  corporate  question, 
and  a  stockholder  e'annot  bring  «  suit 
to  redeem.  Lefi  v.  Nachod,  64  N.  Y, 
Misc.  497,  119  N.  T.  Supp.  470. 

66  Meyer  v.  Bristol  Hotel  Co.,  163 
Ho.  59,  63  8.  W.  96. 
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§4066.  — injury  to  corporation  by  third  persons  cnr  other  cor- 
porations. As  affecting  the  right  to  have  a  stockholders'  suit,  there 
is  DO  essential  distinction  between  a  wrong  by  a  third  person  to  the 
corporation  and  a  wrong  by  its  officers,  directora  or  stockholders.  All 
are  equally  distinct  entities,  and  the  heading  o£  this  section  indicates 
a  mere  division  of  matter  for  convenience.''' 

If  third  persons,  whether  individuals  or  other  corporations,  or 
public  ofBcers,  threaten  to  commit  a  wrong  against  tho  corporation, 
or  have  committed  a  wrong  for  which  they  are  liable  to  the  corpora- 
tion in  damages,  or  if  a  corporation  has  a  right  of  action  against 
another  to  enforce  a  contract  or  recover  damages  for  its  breach,  or 
to  recover  property, — in  all  these  eases,  the  injury  to  he  prevented 
or  redressed  is  an  injury  to  the  corporation,  and  not  to  the  stock- 
holders individually,  except  indirectly,  and  ordinarily  the  corporation 
is  the  only  proper  party  to  sue."  The  stockholders,  howevfcr,  are 
indirectly  injured,  and  are  entitled  to  relief  in  equity,  for  the  pro- 
tection of  their  equitable  rights,  if  for  any  reason  they  cannot  obtain 
relief  through  the  corporation.  And  it  is  well  settled,  therefore, 
that  a  stockholder  may  maintain  a  suit  in  equity  for  appropriate 
relief  on  behalf  of  himself  and  the  other  stockholders,  for  the  benefit 
of  the  corporation,  if  the  directors  refuse  to  sue  or  take  other  steps 
to  prevent  op  redress  the  injury — their  refusal  not  being  a  proper 
exercise  of  their  discretion  *' — and  if,  for  any  reason,  relief  cannot 
be  obtained  through  the  action  of  the  corporation,** 

■Tit  mnst  be  remembered  tliat  the  M17iilt«d    StetM.     Oreemrood    v. 

right  to  Buo  Teats  on  the  same  esBen-  Union  Freight  B.  Co.,  105  U.  B.  13,  26 

tial  basis  of  a  wrcmg  to  the  corpora-  L.    Ed.    961[    Dodge    v.    Woohey,    18 

tion,    whether    it    be    done    bj    tMrd  How.   331,   15   L.   Ed.   401;   Elkias   t. 

persons  or   by   directory,   stockhotders  Chicago,    119    Fed.    957;    Metcalf    v. 

or  any  of  them   in  concert  or  combi-  American    School -Furniture    Co.,    lOS 

nation.     Therefore  mnuj  of  the  cases  Fed.  809;  Pond  v,  Vermont  Valley  B. 

cited  nnder  the  four  sections  preced-  Co.,   12   Blatchf.    280,   Fed.    Cas,   No. 

ing   this   will   be   found   to    bavs   In-  11,SS5. 

xulved  as  parties  defendant  third  per-  Oallfomla^    Burbank  v.  Dennis,  101 

sous  who  were  to  be  charged  or  who  Cal.  90,  35  Pac.  444. 

were  necessary  to   a  decision.      See  Oolotado.     Miller    v.    Murray,    IT 

tt  4061-4065,  supra.  Colo.  408,  30  Pac.  46. 

As  to  the  propriety  or  necessity  of  IntUana.    Carter  v.  Ford  Plate  Glass 

making  third  peisona  parties  defend-  Cc,  65  Ind.  180. 

ant,  see  i  4082,  infrs.  Marrlaud.     Sloan   v.   Clarkson,   105 

»As    to    primary    right    ot    action  Md.  171,  66  Atl.  18;  Mottu  v.  Prim- 

bmng  in  corporation,  see  H  4051-4053,  rose,  23  Md.  482. 

4061,  etipra.  llaM&cliiufltta,     Brewer   v.    Boston 

M  Discretion  to  sue  or  not  to  sue,  Theatre,  104  Mass.  378. 

see   i  4065,  supra,   {  4078,  infra.  lUlBSOtilt    Ezter  v.  Sawyer,  146  Mo. 

6931 
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Thus,  a  stockholder  may  Bue  under  sach  circTunHtances  to  enjoin 
the  collectioa  or  payment  of  an  illegal  tax,  a»  where  the  statute  im- 
posing the  tax  is  tmconBtitutional,*^  or  compliance  with  an  uncon- 
stitational  attempt  to  r^^ulate  rates  for  publio  service  rendered  by  the 
corporation,^  or  other  unconstitutional  regulation,"  or  to  enjoin 
another  corporation  (as  in  the  .case  of  railroad  companies)  from 
taking  or  using  its  property  under  an  unconstitutioiLal  statute,  or 
otherwise  without  right,"  or  to  enjoin  any  other  injury  against 
which  a  suit  for  injunction  is  a  proper  remedy.**  A  stockholder  may 
also  sue  under  such  circumstances  to  compel  performance  of  a  lease 
or  other  contract,"  to  recover  money  illegally  paid  by  the  directors 


82. 

Kebiufca.  H&Bkell  v.  Bead,  68 
Neb.  107,  96  N.  W.  J007,  B3  N.  W.  M7; 
Fitzgerald  v.  Fitzgeread  ft  Msltory 
CoDHt.  Co.,  41  Neb.  374,  59  N.  W.  838. 

Hew  HampBhlie.  Winaoi  v.  Bailey, 
5S  N.  E.  21Si  Marcb  v.  Eastern  B.  Co., 
43  N.  H.  515,  40  N.  H.  548,  77  Am. 
Dee.  732. 

New  York.  Barr  v.  New  Yort,  L. 
E.  ft  W.  E.  Co.,  Be  N.  T.  444;  Bloopi 
V.  National  United  Ben.  Savings  & 
Loan  Co.,  81  Hun  120,  30  N.  T.  Snpp. 
700;  Cnrrier  t.  New  York,  W,  8.  A 
B.  B.  Co.,  35  Hun  355. 

Sontb  Dakota.  Frederick  Milling 
Co.  V.  Fredcrii^k  Fanners '  Alliance 
Co.,  20  8.  D.  335,  108  N.  W.  398;  Lot- 
tua  V.  Farmers'  Shipping  Ass'n,  8  S. 
D.   201,   65  N.   W.   1078. 

Ting'ltniil  AtwDod  V.  Menyweather, 
L.  R.  5  Bq.  464,  note. 

See  also  eases  cited  in  succeeding 
sotes  under  this  section. 

61  Pollock  V.  Farmers'  Loan  ft  Trust 
Co.,  157  U.  8.  429,  39  L.  Ed.  759;  Dav- 
enport V.  Daws,  18  Wan.  (U.  S.)  628, 
21  L.  Ed.  938;  Dodge  v.  Waolsey,  18 
How.  (U.  8.)  331,  15  L.  Ed.  401; 
Barnes  v.  Eornegaj,  62  Fed.  671 ; 
Forbes  v.  Gracey,  Fed.  Cas.  No., 
4,924;  Foots  v.  Linck,  6  McLean  616, 
Fed.  Cas.  No.  4,913. 

«Ei  parte  Young,  309  U.  9.  123, 


52  L.  Ed.  714,  13  L.  B.  A.  (N.  a) 
932,  14  Ann.  Cas.  764;  Perkins  v. 
» orthern  Pac.  Ey,  Co.,  155  Fed.  445. 

nWathen  v.  Jaekson  Oil  ft  Befin- 
ing  Co.,  233  U.  8.  635,  59  L.  Bd.  395. 

M  Greenwood  v.  Union  Freight  B. 
Co.,  105  U.  8.  13,  26  L.  Ed.  961;  Wei< 
denfeld  v.  Sugar  Bun  B.  Co.,  48  Feil. 
615. 

UWeidenfeld  v.  Sugar  Bnn  B.  Co., 
48  Fed.  015;  Samuel  v.  Holladay, 
Woolw.  {U.  a.)  400,  Fed.  Cas.  No.  12,- 
288. 

ee  March  t.  Eastern  B.  Co.,  40  N.  H. 
548,  77  Am.  Dee.  732,  43  N.  H.  515; 
Barr  v.  New  York,  L.  E.  ft  W.  B.  Co., 
96  N.  Y.  444. 

Lessor  corporation  suffering  prop- 
erty to  depreciate  under  a  lease  and 
then  merging  plaintiff's  corporation. 
Uowe  V.  New  York,  N.  H.  ft  H.  B. 
Co.,  142  N.  Y.  App.  Div.  451,  128  N. 
Y,  Supp.  1090, 

The  remedy  at  law  is  inadequate, 
and  equitable  action  by  a  stockholder 
will  lie  at  (mce  without  waiting  for 
lapse  of  the  fuU  time  for  performance 
where  a  railroad  made  a  contract  for 
reconstrQction  of  its  road  paying  the 
contractors  ont  of  inrreoaed  stock, 
and  where  they  have  taken  the  stock 
without  performing  the  contract,  have 
misused  obligations  issned  by  the  rail- 
road company  and  have  repudiated  a 
substantial  part  of  their  nndertaking. 
Callanan  v.  Eee^ville,  A.  C  ft  L.  C. 
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to  a  stockholder,  upon  allowing*  him  to  withdraw,"  to  recover  dam- 
ages for  conversion  of  corporate  property,"  to  recover  damages  for 
negligence  or  fraud  resulting  in  injury  to  the  corporation,"  to  rescind 
and  cancel  a  contract  which  the  corporation  has  a  right  to  avoid,™ 
to  set  aside  a  fraodnlent  contract  between  the  promoters  of  the  cor- 
poration and  the  directors,  by  which  property  is  purchased  from  the 
promoters  at  an  excessive  valuation,  or  to  compel  the  promoters  or 
directors,  or  both,  to  account  to  the  corporation  for  secret  profits 
made  by  them  in  such  a  transaction,^  to  set  aside  an  ultra  vires  or 
fraudulent  lease  or  other  conveyance  of  the  property  of  the  cor- 
poration,™ to  declare  ultra  vires  and  cancel  bonds  and  a  mortgage 
securing  the  same™  and  in  many  other  cases.  A  trust  may  be  im- 
pressed on  property  of  the  corporation  and  an  accounting  had  of  a 
successor  to  whose  bands  it  has  wrongfully  come,"  In  an  action  for 
misappropriation  of  assets  it  is  not  material  whether  a  wrong  doing 
defendant  was  or  was  not  a  director  when  it  was  done,"  hut  the  third 
Fac,  Sfl5;  Exter  v.  Sawyer,  146  Mo. 
302,  47  S.  W.  851;  Atwool  v.  Merry- 
westber,  L.  B.  5  Eq.  464,  note. 

Compare  Fobs  t.  Harbottle,  2  Hara 

481.    See  Chap.  S,  supra,  on  Promoters. 

1  People's  Sav.  Bank  v,  Colorado 

Min.  Exch.  BIdg.  Co.,  8  Colv.  App.  354, 

4C  Pac.  620;  Wilcox  v.  Biekel,  11  Neb. 


E.  Co.,  199  N.  T.  269,  32  N.  B.  747, 
rev  'g  131  N.  T.  App.  Div.  306,  115  N. 
Y-  Supp.  779,  132  N.  Y.  App.  Dlv.  840, 
118  N.  Y.  Supp.  1097,  136  N.  Y.  App. 
I>iT.  B34,  120  N.  Y.  Supp.  1116,  123 
N.  T.  Supp.  1100   (mem.  dec). 

rrMelvlQ  V.  Lamar  Ina.  Co.,  80  Bl. 
446,  22  Am.  Bep.  199.  See  Cbap.  17, 
supra,  as  to  withdrawaU  of  subscrip- 

U  Steele  Lumber  Co.  v.  Laurena 
Lumber  Co.,  98  Ga.  328,  24  S.  E.  755. 

«» Colquitt  V.  Howard,  11  Qa.  556. 

fBIUliiols,  Chicago  T.  Cameron, 
120  m.  447,  11  N.  E.  899,  aff'g  22  lU. 
App.  Bl. 

MlMlwIppl.  Hinds  A  Adams  Coun- 
ties V.  Natchez,  J.  ft  C.  B.  Co.,  85 
Mias.  599,  107  Am.  St.  Bep.  305,  38 
Bo.  188. 

NebraSk*.  McT.eod  v.  Lincoln  Med- 
ical College,  69  Neb.  550,  98  N.  W. 
672,  86  N.  W.  265. 

New  York.  Jacobs  v.  Mexican  Su- 
gar Befitting  Co.,  104  App.  Div.  242, 
B3  N.  Y.  Supp.  776;  Currier  v.  New 
York,  W.  S.  t  B.  B.  Co.,  35  Hun  355. 

Sontlt  Dakota.  Loftua  v.  Farmers' 
Shipping  Ass'n,  8  8.  D.  201,  65  N.  W. 
1076. 

71  Burbank  v.  Dennis,  101  Cal.  90,  35 


154. 

7S  Chicago  V.  Cameron,  22  111.  App. 
81,  aff'd  120  HI.  447,  11  N.  E.  890. 

InterventioQ  may  be  permitted  to 
stockholders  and  bondholders  in  a 
proper  ease  where  euit  is  brought  to 
foreclose  a  mortgage  on  the  corporate 
property  by  the  holder  of  Buch  mort- 
gage.    Bee  {  4055,  supra. 

74  Grant  v.  Cobre  Grande  Copper 
Co.,  193  N.  Y.  306,  86  N.  E.  34,  rev'g 
126  N.  Y.  App.  Div.  750,  111  N.  Y. 
Supp.  388,  59  N.  Y.  Misc.  1,  111  N.  Y. 
Supp.  1089. 

71  Meredith  v.  Art  Metal  Const.  Co., 
97  N.  Y.  Mise.  69,  181  N.  Y.  Bupp.  1. 

The  gist  of  such  an  action  is  to  re- 
dress injury  to  the  corporation  and 
not  alone  to  cbarge  directory  who  have 
been  remiss.  Meredith  v.  Art  Metal 
Const.  Co.,  B7  N.  Y.  Misc.  89,  161 
N.  Y.  Supp.  1. 
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party  must  have  been  a  party  in  something  more  than  mere  knowl- 
edge." 

§4067.  PrerequisiteB  and  conditions  to  luit  iy  stocldiolder— In 
general.  It  is  not  only  necessary  that  the  cause  of  action  be  matiire 
in  favor  of  the  corporation,""  but  that  all  of  the  conditions  tfl  the  stock- 
holder's suing  be  performed  as  well,  such  as  request  on  the  corporate 
authorities  to  act  and  their  refusal  or  unwillingness,"  and  where 
plaintiff  as  stockholder  can  control  and  remove  the  wrongdoing  officer, 
he  must  exhaust  that  recourse,™  In  addition,  since  the  suit  is  in  its 
nature  equitable,  plaintiff  must  have  done  or  offered  to  do  equity  to  the 
defendants  "  or  the  corporation  '*  if  equity  is  due.  "Whether  on  suing 
to  set  aside  a  transaction  there  should  be  a  restitution  or  offer  by 
plaintiff  to  restore  benefits  received  depends  on  whether  that  is  neces- 
sary to  make  out  a  cause  of  action  to  him.  If  it  is,  then  he  must 
restore  what  came  to  him  of  value."    In  cancellation  and  rescission 

entitled  to  repayment  or  offer  thereof 
where  the  monej  paid  oy  bim  fcrr  cor- 
porate property  is  in  the  treasury  or 
t'l  the  repayment  of  money  spent  in 
working  its  mines,  where  he  took  the 
product.  Franklin  v.  Havalena  Min. 
Co.,  16  Ariz.  200,  141  Pac.  727. 

The  complaint  need  not  contain  each 
an  offer  if  it  does  not  show  anything 
due  to  defendant.  See  FrankUn  v. 
Uavalena  Min.  Co.,  16  Ariz.  200,  111 
I'ae.  727,  and  i  4071,  infra. 

Defense  that  plaintiff  has  but  amaQ 
holdings  or  unBubstantial  interest,  see 
1 4077,  infra. 

■1  One  cannot  complain  of  f  ailnre  to 
collect  subscriptions  when  he  bimaelf 
ia  resisting  a  suit  for  that  purpose. 
Vou  Sehlemtner  v.  Keystone  Life  lua, 
Co.,  121  La.  987,  46  So.  991. 

((There  must  be  a  wrong  to  the 
plaintiff  as  well  as  to  the  corporation. 
Hence  where  the  plaintiff  suffered  no 
legal  injury  because  his  testator  com- 
promised the  wrong,  the  action  can- 
tiot  be  maintained  in  the  corporate 
behalf  without  fixing  the  wrong  by 
offer  of  restitution,  Babcock  v.  Far- 
well,  245  ni.  14,  137  Am.  St.  Eep. 
284,  19  Ann.  Caa.  74,  91  N.  E,  683. 


7<A  bank  is  not  liable  for  misap- 
plication merely  because,  withirut 
fraud,  it  knew  for  what  purpose  the 
money  lent  was  to  be  used.  Beckett 
V.  Planters'  Compress  &  Bonded  Ware- 
house Co.,  107  Miss.  305,  65  So.  275. 

77  That  the  wrong  to  it  must  be  ac- 
compliahed  or  threatened,  see  t  4061, 
Hiipra. 

•n  See  i  40S3,  supra,'  it  4068,  4069, 
infra. 

TtBill  for  receiver  on  ground  of  in- 
eolvency  due  to  mismanagement  is 
bad  where  plaintiff  appears  to  have 
sufBcient  stock  to  apply  under  the 
statute  to  wind  up  the  corporation, 
or,  with  other  friendly  stock,  to  oust 
offending  ofUcers  under  another  stat- 
ute. Ward  V.  Hotel  Bandolph  Co., 
65  W.  Va.  721,  63  8.  E.  613. 

M  Bepayment  of  advances  fraudu- 
lently made  by  a  eodefendant  need 
not  be  tendered.  Holt  v.  California 
Development  Co.,  161  Fed.  3. 

Stockholders  need  not  tender  back 
consideration  which  they  do  not  have, 
and  where  there  was  no  real  consid- 
eration passed.  Citizens'  Savings  A 
Trust  Co.  V.  niinois  Cent.  R.  Co.,  182 
Fed.  007,  rev'g  173  Fed.  556. 

Majority  holder  in  control  is  not 
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Buits  to  annul  contracts  •*  or  transfers  to  it ",  or  from  it  aod  to  re- 
cover assets  for  it"  restitution  must  be  offered  if  the  transaction  is 
merely  a  voidable  one ;  and  payment  must  be  tendered  or  a  lien  re- 
stored where  the  effect  of  the  relief  would  be  to  defeat  it  or  undo  a 
payment  made  previously."  It  is  not  necessary  where  the  relief 
prayed  is  not  reseission  but  merely  an  accounting  and  adjustment 
of  e<|uitie8  of  parties"  and  not  where  the  transaction  was  wholly 
void,"  Furthermore  the  rescission,  according  to  settled  principles, 
cannot  be  partial,  reserving  the  benefits  and  rejecting  the  burdens 
which  fell  to  the  plaintiffs,  but  it  must  be  entire." 


U  The  corporation  mtiat  have  re- 
turned or  offered  to  return  bonda  of  a 
foreign  eOTporation,  before  ita  owa 
bonds  given  in  exchange  for  them  can 
be  canceled.  Wrightsville  Hardware 
Co.  V.  McElroy,  254  Pa.  422,  9S  Aa 
1052. 

Where  a  loan  by  directorji  was  void- 
able and  the  corporation  got  the 
money,  offer  to  repay  is  essential  be- 
fore a  judgment  on  the  loan  note 
can  be  vacated.  Burns  v.  National 
Mining,  Tannet  &  Land  Co.,  23  Colo. 
App.  545,  130  Pac.  1037, 

M  Offer  to  pay  the  reasonable  value 
of  land  sold  to  the  corporation  at  an 
exceasive  price  by  defendant  presi- 
dent is  a  Bufficient  offer  of  equity, 
where  be  has  bought  it  in  on  fore- 
closure of  the  parchsjie  money  mort- 
gage. Peerson  v.  Gray,  1S4  Ala.  312, 
63  So.  467. 

UA  suit  by  a  minority  stockholder 
In  behalf  of  the  corporation  seeking 
to  have  annulled  a  sate  of  corporate 
property  to  the  directora  must  evince 
willingnesa  to  restore  the  considera- 
tion received  by  the  corporation  for 
Ibe  property,  aince  he  who  seeka  equi- 
ty must  do  equity.  Mosher  v.  Sinnott, 
20  Colo.  App.  454,  7B  Pac.  742. 

M  Where  liens  on  corporate  property 
have  been  discharged  as  an  incident 
of  the  tranaaction  assailed,  there  must 
be  an  offer  to  restore  their  position. 
Collins  V.  Penn-Wyoming  Copper  Co., 
203  Fed.   726. 


■7  Andeison  v,  Scandia  Min.  Syndi- 
cate, 26  8.  D.  558,  128  N.  W.  1016. 

Bach  a  complaint  need  not  offer  to 
return  stock  illegally  issned.  Conti- 
nental Securities  Co.  v.  Belmont,  206 
N.  T.  7,  SI  L.  E.  A.  (N,  S.)  112, 
Ann.  Caa.  1914  A  777,  99  N.  B.  138, 
aff'g  ISO  N.  T.  App.  Div.  298,  134 
N.  Y.  Supp.  635,  75  N.  Y.  Misc.  234, 
133  N.  Y.   Supp.  560, 

Payment  of  vendor's  lien  need  not 
be  tendered  where  defendants  bought 
the  corporation 'a  land  on  which  there 
was  a  lien,  and  the  object  of  the  bill 
is  to  adjust  all  rights  and  apply  the 
land  to  payment  of  debts  and  for  dis- 
tribution. Canadian  Country  Club  v; 
Johnson,  —  Tex.  Civ.  App.  — ,  176  8. 
\V.  835. 

SB  McDermont  v,  Anaheim  Union 
Water  Co.,  124  Cal.  112,  56  Pac  779. 

Bepayment  on  a  void  stock  iasue 
need  not  be  tendered,  Anderson  v. 
Scandia  Uin,  Syndicate,  26  8.  D.  658, 
128  N.  W.  10,16. 

Not  necessary  to  cancel  wholly  il- 
legal Stock  issue  or  where  plaintiff  re- 
ceived nothing  from  defendants.  An- 
derson V.  Scandia  Min.  ^vndicate,  26 
8.  D.  558,  128  N,  W.  1016. 

WA  dissolved  corporation  was  in 
the  bands  of  a  receiver.  In  an  action 
brought  by  the  stockholders  against 
the  directors  for  mismanagement, 
averment  was  made  of  refusal  to  sue 
on  the  part  of  the  receiver  and  that 
through  the  fraud  of  the  directors  the 
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§4068.  — Denuuuioii,aiidrefiiiall^eorponttioiLtonifl,  Subject 
to  the  discretion  of  the  corporate  anthoritiee,  fairly  exercised,  to  sne 
or  not  to  sue,**  the  rule  may  be  said  to  be  unvarying  that  before 
the  stockholder  may  sue  for  the  corporation  or  to  redress  its  wrongs, 
he  must  have  requested  it  to  sue  or  redress  them  by  means  at  its 
hands,  and  it  must  have  refused  to  do  bo,  or,  what  is  equivalent,  there 
most  be  such  a  c<mdition  of  hostile  control  or  futility  of  making 
request  that  one  is  dispensed  with.^    This  applies  only  where  the 


receiver  had  been  induced  to  request 
from  the  eonrt  an  order  apprimng  & 
certain  agreement,  a  portien  of  which 
provided  for  the  release  from  personal 
liability  of  the  directors,  the  prater 
being  for  the  cancellation  of  this  por- 
tion at  the  order.  The  order  con- 
tained prorieiona  imposing  upon  the 
directora  certain  obligations  which 
were  of  benefit  to  the  stockholders. 
The  court  held  that  the  action  of  the 
stockholders  seeking  to  have  canceled 
a  portion  onlj  of  the  order  under  the 
conditions  named  conld  not  be  grant- 
ed. It  was  an  attempt  to  retain  the 
benefits  of  a  compromise  while  reject- 
ing its  burdens.  Craig  v.  James,  S9 
N.  T.  App.  Div.  541,  85  N.  Y.  Supp. 
683. 

M  As  to  such  discretion,  see  i  4065, 

U  United  SUtet.  Stewart  v.  Wash- 
ington &  A.  Steamship  Co.,  187  IT.  8. 
460,  47  L.  Ed.  261;  Hawes  v.  Oakland, 
104  U.  8.  460,  26  L.  Ed.  827;  KelV  v. 
DoUn,  218  Fed,  966;  Briuekethett  V. 
Boosevelt,  131  Fed.  959. 

Colorado.  Holmes  v.  Jewett,  55 
Colo.  187,  134  Pac  665;  Morgan  v. 
King,  37  Colo.  639,  63  Pac.  416;  Smith 
v.  Bulkley,  18  Colo.  App.  227,  70  Pae. 
958. 

Georgia.  Proctirr  v.  Piedmont  Port- 
land Cement  ft  Line  Co.,  134  Oa.  391, 
67  8.  B.  942. 

InillaM.  Harcovlch  v.  O'Brien,  — 
Ind.  App.  — ,  114  N.  E.  100;  Wright  v. 
Floyd,  43  Ind.  App.  546,  86  N.  E.  971. 

Iowa.  Seed  v.  Hollingsworth,  157 
Iowa  94,  135  N.  W.  37. 


Fry  V.  Bosh,  63  Ean.  429, 
65  Pac  701. 

Eeotnckr.  Burley  Tobacco  Co.  v. 
Vest,  165  Ky.  762,  178  8.  W.  1102; 
Lebua  v.  Btan^ifer,  154  Ky.  444, 
157  a  W.  727;  Chilton  v.  BeU  Connty 
Coke  ft  Improvement  Co.,  153  Kj.  775, 
156  8.  W.  889;  Oilman  v.  Oennan  Lith- 
ographic Stone  Co.,  152  Ky.  606,  153 
8.  W.  996. 

Vaiinirlinimtir.  Von  Arnim  v. 
American  Tube  Works,  183  Mass.  515, 
74  N.  E.  680. 

Ulsouil  Vogeler  v.  Punch,  205 
Mo.  558,  103  8.  W.  1001;  Butler  v. 
Hydro-Pneumatic  Sprinkler  ft  Kana- 
facturing  Co.,  —  Mo.  App.  — ,  190  8, 
W.  921. 

Montana.  Deschamps  v.  Loiselle,  50 
Mont.   565,   148   Pac.   335. 

New  Tolk.  Continental  Secoritien 
Co.  V.  Belmont,  206  N.  T.  7,  51  L.  E. 
A.  (N.  S.)  112,  Ann.  Cas.  1914  A  777, 
99  N.  E.  138,  afE'g  150  App.  Div.  298, 
134  N.  T.  8npp.  635,  75  Misc.  234, 
133  N.  T.  Supp.  560;  Polhenras  t. 
Polhemns,  108  App.  Div.  353,  95  N.  T. 
Supp.  325;  Bowne  v.  Smith,  44  Misc. 
575,  90  N.  T.  Supp.  204. 

OUaboma.  Starr  v.  Heald,  28  Okla. 
702,  lia  Pac.  188. 

PmuiylvHiia.  I,aw  v.  FuDer,  217 
Pa.  430,  66  AtL  754. 

Sontli  Dakota.  Whitney  v.  Haazard, 
18  8.  D.  490,  101  N.  W.  346. 

VlTgUda.  Virginia  Passenger  * 
Power  Co.  v.  Fisher,  104  Va.  181,  51 
6.  E.  198. 

WadUngtML    Elliott  v.  Poget  Sound 
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suit  is  a  tecboical  stockholders'  suit,  and  sot  to  individual  suits" 
or  dissolutioD  and  winding  up  suits." 

Where,  as  ordinarily,  the  stockholders  of  a  corporation  have  no 
control  of  its  business  except  through  an  annual  election  of  officers, 
a  refusal  of  tiiose  officers  to  sue  is  sufficient  to  authorize  a  suit  by 
a  stockholder  without  resort  to  stockholders;**  but  by  one  doctrine 
it  must  appear  not  merely  that  the  directors  or  other  managing 
officers  are  parties  to  the  frauds  or  other  wrongs  complained  of,  or 
that  they  cannot  or  will  not  sue  for  redress,  or  take  other  proper 
action  to  remedy  the  same,  but  also  that  redress  or  relief  cannot  be 
obtained  at  all  or  in  time  by  application  to  and  action  by  the  stock- 
holders, who  have  the  power  to  control  the  directors  or  managing 
officers,  or  to  remove  them  and  appoint  others  in  their  place,  who  will 
take  proper  action ;  or  else  it  must  be  shown  that  the  majority  of  the 
stockholders  are  in  collusion  with  the  guilty  officers,  or  that,  for 
some  other  reason,  an  effort  to  obtain  relief  through  them  would  be 
nselesa."    An  accurate  statement  of  the  rule  is  that  the  governing 


Wood  Producta  Co.,  B2  Wash.  037,  101 
Pae.  228. 

WlacMMlik.  Donaelly  t.  Sampson, 
123  Wia.  368,  115  N.  W.  1089. 

Wyoming,  Bmitb  t.  Btone,  21  W70. 
G2,  128  Pae.  612. 

See  other  casea  cited  infra,  this  see- 
tioa  and  seotion  fallowing,  and  in 
{  4085,  infra. 

"The  decisSoiu  are  eleor  and 
pointed,  fully  establishing  the  doe- 
ttine  that  a  stockholder  has  not  the 
right  to  bring  an  action  in  his  own 
name  against  officers  of  a  corporation 
for  fraudulent  acts  or  waste  of  the 
corporate  property,  unless  such  cor- 
poration, or  its  officers,  upon  being 
applied  to  for  such  purpose  by  the 
sloekhrider,  refuses  to  prosecute,  or 
unless  it  appears  that  a  request  to 
prosecDte  would  be  useless. ' '  Doud  v. 
Wisconsin,  P.  ft  a  Bj.  Co.,  65  Wis. 
108,  66  Am.  Bep.  620,  2S  N.  W.  S33. 

M  In  them  no  demand  is  proper  or 
necessary.     See  i  4050,  supra. 

nuinona  Portland  Cement  Co.  v. 
Beese,  167  Ala.  485,  52  So.  523. 

MBrewer  y.  Boston  Thaatre,  104 
UasB.  S78;  ffliaw  Y.  Staight,  107  Minn. 


Bank  of  New  York,  174  N.  T.  App. 
Div.  254,  160  N.  Y.  Supp.  2»7,  alT'g 
93  N.  T.  Misc.  344,  107  N.  Y.  Supp. 
31. 

But  failure  to  invite  stockholders 
to  act  and  keeping  the  proposed  suit 
secret  from  them  may  be  evidence 
that  the  corporate  remedies  were  not 
oshausted.  Holmes  v.  Jewett,  65 
Colo.  187,  134  Pae.  665. 

HUlHtad  States.  Hawes  v.  Oak- 
land, 104  U.  a  450,  26  L.  Ed.  827. 

Alabaiw.  Tuscaloosa  Hfg.  Co.  v. 
Coi,  68  Ala.  71. 

West  TlrglnU.  Bsthbono  v.  Park- 
ersburg  Gas  Co.,  31  W.  Va.  798,  8  8. 
E.  570. 

Wlsctmstn.  Doud  v.  Wisconsin,  P. 
ft  S.  By.  Co.,  65  Wis.  108,  56  Am.  Rep. 
620,  25  N.  W.  533. 

Eaglaad.  Fobs  v.  Harbottle,  2  Hare 
461;  Mozley  v.  Alston,  1  Phil.  Ch.  SOO. 

Canada.  McMnrray  v.  Northern  By. 
Co.,  22  Grant  Ch.  476. 

Where  directors  of  a  bank  purchase 
stock,  which  is  paying  large  dividends, 
from  the  corporation,  a  minority  stoek< 
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body,  whatever  it  is  respecting  the  particular  matter  of  grievance, 
should  be  appealed  to ;  and  ordinarily  this  is  the  directors,"  but  in  a 
fraternal  association  was  held  to  be  the  grand  lodge.*^ 

The  English  and  apparently  some  American  cases  make  a  distinc- 
tion, that  without  any  such  request  and  refusal  a  single  Btockholder 
may  sue  to  enjoin  a  corporation  from  committing  an  ultra  vires  act 
or  misapplying  its  funds.** 


holder  mar  inatitote  action  to  have 
tbe  Hale  annulled,  tbe  bank  direetora 
baving  voted  down  a  motion  to  in- 
BtitutB  suit  and  there  being  not 
euODgb  diisenting  atockboldera  to 
canBe  a  new  election  of  directorn. 
Morgan  v.  King,  27  Colo.  539,  63  Pac. 
416. 

M  No  demand  on  etockholders  need 
he  made  u  tbey  are  not  the  governing 
hodj  in  affairs  of  management.  Con- 
tinental Secnritiee  Co.  v.  Belmont,  206 
N.  y.  7,  51  L.  R.  A.  (N.  8.)  112,  Ann. 
Caa.  1914  A  777,  89  N.  E.  138,  aff'g 
ICO  N.  T.  App.  Div.  298,  134  N.  T. 
Snpp.  835,  75  N.  T.  Misc.  234,  133 
K.  Y.  Snpp.  S60.     See  also  Cbap.  41, 

Since  the  liqnidating  committee  of  a 
national  bank  in  volnntarj  diaioln- 
tion  does  not  displace  the  goveming 
power  of  the  directtrrs,  demand  need 
not  be  made  on  it,  but  mnst  be 
made  on  the  directors  or  the 
corporation.  PI  ante  n  v.  National 
NuBsau  BsJik  of  New  York,  174  N.  T. 
App.  Div.  254,  160  N.  T.  Snpp.  297, 
att'g  93  N.  T.  Misc.  344,  157  N.  T. 
Snpp.  31. 

VTIn  an  insurance  society  composed 
of  grand  and  local  lodges  with  an 
' '  endowment  board ' '  in  control  of 
funds,  the  grand  lodge  to  which  tbe 
members  of  the  endowment  board  are 
anewerable  must  be  resorted  to  before 
a  member  of  a  local  lodge  can  sue  for 
misuse  of  funds.  Howze  v.  Harrison, 
165  Ala.  150,  51  So.  614. 

M  March  v.  Eastern  B.  Co.,  43  N.H. 
515;  Davis  v.  Congregation  Beth 
Tepbila  Israel,  40  N.  T.  App.   Div, 


424,  57  H.  Y.  Snpp.  1015  (qneatioBing 
whether  demand  to  sne  is  not  pre- 
requisite, but  holding  it  was  shown  to 
be  fntile  to  do  so);  Hoole  v.  Oreat  - 
Western  R.  Co.,  3  Cb,  App.  262;  Tom- 
kinson  v.  Sontheastern  Jty.  Co.,  35 
Cb.  Div.  675;  Simpson  v.  Westminster 
Palace  Hotel  Co.,  8  H.  L.  Caa.  712; 
Buaaell  v.  Wakefield  Waterworks  Co., 
L.  B.  20  Eq.  474,  per  Sir  G.  Jesael, 
M.  B. 

This  doctrine  is  said  to  have  the 
support  of  respectable  authority,  but 
the  court  did  not  adopt  it  in  Shaw  v. 
Staight,  107  Minn.  152,  20  L.  B.  A. 
(N.  S.)  1077,  119  N.  W.  951.  But  see 
Stebbins  v.  Perry  County,  167  III.  567, 
47  N.  E.  1048,  rev'g  66  HI.  App.  427, 
where  it  was  said  that  a  stockholder 
need  not  make  demand  where  repara- 
tion was  sought  for  an  illegal  issue 
of  stock  beyond  the  corporate  powers. 
The  force  of  this  dictnm  is  weakened 
by  the  fact  that  the  action  appears 
to  have  been  grounded  on  an  individ- 
ual wrong  to  the  stockholder  by  pat- 
ting out  spurious  stock  with  rights 
equal  to  his  own.  It  was  on  this 
wrong  that  be  sued. 

It  is  said  in  a  recent  Horth  Carolina 
ease  that  "it  is  settled  that  an  action 
can  be  brought  by  a  creditor  or  stock- 
holder against  the  ofBcere,  including 
directors,  of  a  corpo'ntion,  for  losses 
resulting  from  their  fraud  or  negli- 
gence, without  having  first  applied  to 
the  corporation  to  bring  such  action." 
Bros  well  v.  Pamlico  Insurance  t 
Banking  Co.,  159  N.  C.  628,  42  L.  R.  A. 
(N.  8.)  101,  75  S.  E.  813.  In  the  fore- 
going  case   the  authorities  cited  by 
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The  same  requirement  of  demand  and  refusal  applies  to  religions 
corporations  whose  memhers  desire  to  sue  in  their  hehalf," 

The  notice  and  request  ought  to  point  out  the  persons  to  be  sued,* 
and  should  describe  all  the  causes  of  action  which  it  intended  to 
assert,'  and  should  be  addressed  to  the  directors  or  govemiiig  bod^ 
and  not  merely  to  the  executive  officers  '  or  to  the  stockholders  alone.* 

A  reasonable  time  for  investigation  and  action  by  the  directors 
should  be  given  unless  occasion  for  haste  is  shown.' 

Either  an  express  refiisal  or  one  implied  from  the  inaction'  of  the 


tliB  court  for  this  statement  do  not 
support  it,  at  l«ast  in  its  broadly 
worded  form.  The  action  was  for  tort 
in  eaDsin^  a  purchase  hj  defendant 
banking  corporation  of  certain  shares 
in  another  corporation  and  voting 
them  in  harmonjr  with  shares  owned 
by  individual  defendants.  The  facts 
would  warrant  elssBiag  this  decision 
with  thorn  which  dispenBC  with  a  de- 
mand on  a  hostile  majority  but  it  is 
iiot  baaed  on  that  ground. 

Where  vital  and  fundamental 
ebange  ia  threatened  no  request  is 
necessary.  Macon  Qss  Co.  v.  Bichter, 
143  Ga.  397,  S5  8.  E.  HE. 

It  seems  that  all  these  eases  might 
well  have  based  their  decisions  on 
the  principle  that  demand  is  dispensed 
with  where  it  would  be  futile  or  for 
other  reason  useless  or  harmful  to 
plaintiff's  cause  of  action.  If  so,  the 
distinction  made  in  the  text  is  unreal 
and  the  cases  merely  illustrate  a  phase 
of  the  general  rule.    See  i  4070,  infra. 

W  Horst  V.  Traudt,  43  Colo.  445,  96 
Foe.  259. 

I  Inferential  statements  do  not  suf- 
fice. Fellio  T.  Bulls  Head  Coal  Co., 
2ni  Pa.  157,  80  Atl.  71. 

'Causes  of  action  not  included  Id 
the  demand  cannot  be  litigated.  Bab- 
cock  V.  Farwell,  245  El.  14,  137  Am. 
St.  Bep.  284,  19  Ann.  Caa.  74,  91  N. 
E.  683. 

Bef ttsal  to  sue  for  cancellation  of  a 
contract  ia  not  equivalent  to  refusal 
to  sue  for  breach  or  other  wrong  un- 


der it.  Babcock  v.  Fsrwell,  245  IlL 
14,  137  Am.  St.  Bep.  284,  IB  Ann.  Cas. 
74,  91  N.  E.  683. 

■  Not  only  to  president  and  secre- 
tary. Brandt  v.  Melntosh,  47  Mont. 
70,  130  Pae.  413. 

To  the  president  and  attorney  alone 
v/aa  not  sufficient.  Fellio  v.  Bulla 
Head  Coal  Co.,  231  Fa.  157,  80  Atl.  71. 

A  demand  sufficient  to  entitle 
stockholders  to  maintain  action  in  the 
corporate  behalf  was  deemed  to  have 
been  made  where  tw(T  of  the  directors 
signed  the  demand,  and  the  demand 
was  then  served  upon  the  remaining 
two  directors,  one  of  them  being  the 
defendant  and  at  the  timo  secretary 
nnd  the  only  officer  which  the  corpo- 
ration then  had.  The  Telegraph  v. 
Lee,  125  Iowa  17,  98  N.  W.  364. 

4  Appeal  to  stockholders  and  not  to 
the  directors  is  bad  unless  showing  is 
made  that  an  appeal  to  the  directors 
would  have  been  vain.  Smiley  v. 'New 
Eiver  Co.,  72  W.  Va,  221,  77  8,  E.  876. 

tOne  week's  notice  (five  business 
days)  by  mail  to  twenty-three  direc- 
tors living  in  difFerent  states  and 
towns  is  not  a  reasonable  time  to  sup- 
port a  stockholders'  suit  far  losses 
i^mifying  through  prolonged  and  in- 
tricate transactions  by  a  railroad 
company  in  purchasing  street  railway 
and  steamship  lines  and  the  making 
of  alleged  ultra  vires  investment*. 
Eartlett  v.  New  York,  N.  H.  &  H.  B. 
Co.,  221  Mass.  530,  109  N.  E.  452. 
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corporate  aQthoritieB  after  being  requested  to  act  will  suffice  as  a 
refusaL* 


§  4069.  —  Under  federal  pnctice;  Mth  Equity  Rule  (New  Eqni^ 
Bole  27).  The  right  to  maintain  such  a  suit  was  regulated  by  Equity 
Rule  94,  adopted  by  the  Supreme  Court  of  the  United  States  for  the 
purpose  of  guarding  against  collusion  of  parties  for  the  purpose  of 
bringing  cases  within  the  jurisdiction  of  such  courts.  This  rule  was 
as  toUows:  "Every  bill  brought  by  one  or  more  stockholders  in  a 
corporation,  against  the  corporation  and  other  parties,  founded  on 
ri^ts  which  may  properly  be  asserted  by  the  corporation,  must  be 
verified  by  oath,  and  must  contain  an  allegation  that  the  plaintiff  was 
a  shareholder  at  the  time  of  the  transaction  of  which  he  complains, 
or  that  his  share  had  devolved  on  him  since  by  operation  of  law;  and 
that  the  suit  is  not  a  collusive  one  to  confer  on  a  court  of  the  United 
States  jurisdiction  of  a  case  of  which  it  would  not  otherwise  have 
cognizance.  It  must  also  set  forth  with  particularity  the  efforts  of 
the  plaintifl?  to  secure  such  action  as  he  desires  on  the  part  of  the 
managing  directors  or  trustees,  and,  if  necessary,  of  the  shareholders, 
and  the  causes  of  his  failure  to  obtain  such  action."  This  is  now 
New  Equity  Rule  27,  in  which  are  added  the  words,  "or  the  reasons 
for  not  making  such  effort."  The  .rule  was  evoked  by  the  case  of 
Hawea  V.  Oakland,'  and  was  not  designed  to  lay  down  merely  tech- 
nical prerequisites,  but  to  protect  the  courts  and  enable  the  court 
viewing  the  bill  as  an  entirety  to  say  whether,  in  all  the  circnmstaDces, 


4  Eavaaangh  v.  Commonwealth 
TniBt  Co.  of  New  York,  103  N.  T. 
App.  Div.  B5,  92  N.  T,  Supp.  643. 
And  the  filing-  of  a  hostile  eross-eom- 
plaint  waf  held  to  waive  the  objee- 
tion  that  there  was  no  previous  de- 
mand. Dundon  v.-  McDonald,  146  CaL 
685,  SO  Pae.  1034. 

'  "It  is  not  necessary  that  the  cor- 
poration shonld  absolutely  refuse  hj 
vote  at  the  general  meeting,  if  it  can 
be  shewn  either  that  the  wrong-doer 
had  eommaud  of  the  majority  of  the 
votes,  80  that  it  would  be  absurd  to 
call  the  meeting;  or  if  it  can  be  shewn 
that  there  has  been  a  general  meeting 
substantially  approving  of  what  has 
been  done;  or  if  it  can  be  shewn  from 
the  acta  of  the  corporation  as  a  cor- 


poration, distinguished  from  the  mere 
acts  of  the  directors  of  it,  that  they 
have  approved  of  what  has  been  done, 
and  have  allowed  a  long  time  to 
elapse  without  interfering,  so  that 
they  do  not  intend  and  are  not  will- 
ing to  sue.  In  all  those  cases  the 
same  doctrine  applies,  and  the  indi- 
vidual corporator  may  maintain  the 
suit."  Sir  G,  Jessel,  M.  B.,  in  Bna- 
«ell  V.  W«kefleld  Waterworks  Co., 
L.  B.  20  Eq.  474. 

'  Hawes  v.  Contra  Costa  Water  Co., 
104  n.  8.  450,  SB  L.  Ed.  827.  See  Del- 
aware ft  H.  Go.  V.  Albany  ft  B.  B.  Co., 
213  U.  S.  43G,  53  L.  Ed.  892;  Corbus 
V.  Alaska  Treadwell  Oold  Min.  Co., 
187  U.  8.  455,  47  L.  Ed.  256. 
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plaintifF  has  made  a  ease  of  wrongdoing  on  the  part  of  the  corpora- 
tion and  its  directors  and  injury  to  himself.'  Expounding  it  the 
federal  Supreme  Court  said :  "  It  must  not  be  understood  that  a  mere 
technical  compliance  with  the  foregoing  rule  is  sufficient  and  pre- 
cludes all  inquiry  as  to  the  right  of  the  stockholder  to  maintain  a  bill 
against  the  corporation.  This  court  will  examine  the  bill  in  its  en- 
tirety and  determine  whether,  under  all  the  circumstances,  the  plain- 
tiff has  made  such  a  showing  of  wrong  on  the  part  of  the  corporation 
or  its  officers  and  injury  to  himself  as  will  justify  the  suit.  The 
directors  represent  all  the  stockholders  and  are  presumed  to  act 
honestly  and  according  to  their  best  judgment  for  the  interests  of  all. 
Their  judgment  as  to  any  matter  lawfully  confided  to  their  dis- 
cretion may  not  lightly  be  challenged  by  any  stockholder  or  at  hia 
instance  submitted  for  review  to  a  court  of  equity.  The  directors 
may  sometimes  properly  waive  a  legal  right  vested  in  the  corporation 
in  the  belief  that  its  best  interests  will  be  promoted  by  not  insisting 
on  such  ri^t.  They  may  regard  the  expense  of  enforcing  the  right 
or  the  furtherance  of  the  general  business  of  the  corporation  in  de- 
termining whether  to  waive  or  insist  upon  the  right.  And  a  court  of 
equity  may  not  be  called  upon  at  the  appeal  of  any  single  stock- 
holder to  compel  die  directors  or  the  corporation  to  enforce  every 
right  which  it  may  possess,  irrespective  of  other  considerations.  It  is 
not  a  trifling  thing  for  a  stockholder  to  attempt  to  coerce  the  directors 
of  a  corporation  to  an  act  which  their  judgment  does  not  approve, 
or  to  substitute  his  judgment  for  theirs."" 

In  a  federal  case  the  court  said:  "To  entitle  the  stockholder  to 
relief,  it  is  not  enough  that  the  governing  body  has  refused  to  act, 
or  that  the  refusal  evinces  mistaken  judgment.  The  stockholder  who 
seeks  redress  as  to  any  corporate  act  which  the  charter  permits  the 
corporation  to  perform  must  show  either  that  the  governing  body  is 
so  disorganized  that  it  cannot  act ;  or  that  it  is  interested  adversely 
to  the  corporation,  or  under  the  dominion  of  those  who  are ;  or  will 
be  required  to  disapprove  its  own  breaches  of  trust,  as  distinguished 
from  mistakes  or  errors  of  judgment ;  or  that  its  refusal  will  endanger 
the  rights  and  franchises  of  the  corporation,  or  result  in  irreparable 
loss  and  injury;  or  that  its  attitude,  under  the  situation  presented 
by  the  bill,  discloses  negligence  or  indifference  to  the  interest  of  the 
corporation  in  such  degree  as  amounts  to  the  practical  equivalent 

■  Delaware   ft  H.   Co.   v.   Albany  &      Min.  Co.,  187  U.  8.  455,  47  L.  Bd.  256. 

S.   B.   Co.,   213   U.   B.   435,   53  L.   Ed.  BCorbua  v,   Alaska  Treadwell   Gold 

8fl2;  CorbuB  v.  Alaska  Treadwoll  Gold      Min.  Co.,  187  U.  8.  466,  47  L.  Ed.  266, 
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of  bad  faith ;  or  else  bring  forward  other  pertinent  facta  which  chal- 
lenge and  impeach  the  fitness  of  the  governing  body  to  properly  decide 
the  question  at  isene.  Even  then,  if  the  case  will  admit  of  delay, 
the  complaining  stockholder  must  appeal  from  the  decision  of  the 
directors  to  the  body  of  the  stockholders  at  large,  and  the  facts 
averred  in  the  bill  must  plainly  put  them  in  the  wrong,  before  the 
court  will  feel  authorized  to  entertain  the  complaint  of  the  stock- 
holder." *• 

The  rule  applies  only  to  technical  stockholders'  suits  and  not  to 
those  in  which  the  stockholder  sues  on  his  individual  ri^ts.*^  Being 
given  a  practical  operation,  it  does  not  require  an  obvionsly  futile 
resort  to  a  hostile  majority,  that  affording  a  reason  for  not  making 
the  effort,*'  but  the  effort,  if  called  for,  must  be  shown  to  have  been 
unsuccessful.*'  The  rule  embraces  cases  founded  on  a  wrong  to  the 
corporation  from  unconstitutional  legislation,'*  and  it  is  no  "reason 
for  not  making  such  effort,"  that  directors  and  officers  will  unwill- 


lOEenler  v.  Enaley  Co.,  123  Fed. 
546. 

11 A  stockholder  brought  Bait  in  the 
federal  court  against  his  corporation 
for  the  appointment  of  a  Teceiver  ajid 
the  winding  up  of  its  afFairs.  Allega- 
tion viaa  made  that  it  no  longer  ac- 
tivelj  conducted  business  or  elected 
officers  or  directors  and  that  it  was 
largely  indebted.  This  suit  the  court 
held  waa  not  founded  on  rights  which 
should  be  primarily  asserted  by  the 
corporation  only  within  equity  rulo 
number  9i  and  that  the  maintenance 
of  such  suit  by  the  stockholder  did 
not  require  compliance  by  him  with 
the  provisions  thereof.  The  court 
said  that  the  action  was  one 
against  the  corporation  rather  than 
one  founded  on  rights  which  might 
be  asserted  by  it  and  that  the  role 
waa  in  no  way  applicable.  Brig^s  v. 
Traders'  Co.,  145  Fed.  254.  To  like 
effect  see  Barcus  v.  Gates,  89  Fed.  783. 

Whenever  the  bill  is  essentially  in 
the  corporate  right,  the  rule  applies 
although  it  may  be  called  an  indi- 
vidual suit  by  plaintiff.  Smith  v. 
Chase  &  Baker  Piano  Mfg.  Co.,  197 
Fed.  466.    See  also  E  4051,  supra. 


IB  Delaware  A  H.  Co.  v.  Albany  t 
6.  R.  Co.,  213  tJ.  S.  435,  53  L.  Ed. 
862;  Ogden  v.  Gilt  Edge  Consol.  Uinea 
Co.,  225  Fed.  723;  Field  v.  Western 
Life  Indemnity  Co.,  166  Fed.  607; 
Monmouth  Inv.  Co.  v.  Means,  151  Fed. 
159. 

A  protest,  even  if  general,  at  a 
stockholders'  meeting  called  to  vote 
for  a,  sale  of  corporate  property  is 
sufficient  to  dispense  with  demand 
under  the  rule,  where  the  purchaser 
owned  and  voted  a  majority  of  the 
seller's  stock.  Biuney  v.  Cumberland 
Ely  Copper  Co.,  183  Fed.  650. 

The  new  rule  requiring  allegation 
of  request,  etc.,  "or  the  reasons  for 
not  making  such  effort"  implies  that 
effort  need  not  be  made  if  there  be 
good  reasons.  Of  these  the  court 
shoald  judge  in  each  instance.  Bana 
V.  Morgan,  219  Fed.  313. 

18  Strang  v.  Edson,  198  Fed.  813. 

14Wathen  v.  Jackson  Oil  &  Befin- 
ing  Co.,  235  TT.  8.  635,  59  L.  Ed.  395; 
Ei  parte  Young,  200  U.  8.  123,  52 
L.  Ed.  714,  13  L.  B.  A.  (N.  8.)  932, 
14  Ann.  Cas.  764;  Corbus  v,  Alaska 
Treadwell  Gold  Min.  Co.,  187  tJ.  B. 
455,  47  L.  Ed.  256. 
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tngly  but  through  fear  comply  with  the  invalid  statute  or  regulation 
because  of  penalties  threatened.^' 

§  4070.  —  Facts  dupensinir  with  demand  and  the  Uke.  A  request 
or  demand  upon  the  directors  or  majority  of  the  stockholders  to  bring 
suit  or  take  other  steps  to  obtain  relief  need  not  be  made  by  a  stock- 
holder before  suing  in  his  own  behalf,  if  the  circumstances  are  such 
as  to  clearly  show  that  it  would  be  a  mere  useless  form.  No  such 
request  or  demand  is  necessary,  therefore,  as  a  general  rule,  where 
the  wrong  or  ultra  vires  act  complained  of  was  done  or  is  threatened 
by  a  majority  of  the  stockholders,  or  by  the  defendant  directors  with 
the  consent  or  approval  of  a  majority  of  the  stockholders,  or  by 
defendant  officers  who  own  a  majority  of  the  stock  or  who  otherwise 
have  control  and  are  hostile  or  adverse  in  interest  to  plaintiff's  de- 
mands.*' 


liWathen  v.  Jacksoo  Oil  &  Befining 
Co.,  235  U.  8.  835,  69  L.  Ed.  3B5 ;  Ex 
parte  Young,  209  U.  S.  123,  53  L.  Ed. 
714,  13  L.  B.  A.  (N.  S.)  933,  14  Ann. 
Caa.  764,  .(in  which  the  bill  sddition- 
atlj  averred  demand  on  president  and 
directors)  ;  Perkins  v.  Horthem  Pae. 
By.  Co.,  155  Fed.  445. 

IS  United  Stotea.  Delaware  £  H. 
Co.  V.  Albany  &  8.  B.  Co.,  213  U.  8. 
435,  53  L.  Ed.  662j  Universal  Savings 
&  Trust  Co.  V.  Stoneburner,  113  Fed. 
251;  Savings  &  Trust  Co.  of  Cleveland, 
Ohio  V.  Bear  Valley  Irrigation  Co., 
112  Fed.  693;  Weir  v.  Bay  Stato  Qas 
Co.,  SI  Fed.  940;  Bogers  v.  Nashville, 
C.  ft  8t.  L.  By.  Co.,  91  Fed.  299;  Bar- 
CU3  V.  Oatea,  SS  Fed.  783;  Excelsior 
Pebble  Phosphate  Co.  v.  Brown,  74 
Fed.  321;  Earle  v.  Seattle,  L.  S.  &  E. 
Ry.  Co.,  56  Fed.  909 ;  Sellers  v.  Phoe- 
nix Iron  Co.,  13  Fed.  20;  County  of 
Tazewell  v.  FarmeTS '  Loan  &  Truet  Co., 
12  Fed.  7S2;  Heath  v.  Brie  By.  Co., 
«  Blatch*.  347,  Fed.  Cas.  No.  6,300. 
UaelesB  where  contract  assailed  was 
made  in  bad  faith  to  cover  improper 
payments.  Dana  v.  Morgan,  219  Fed. 
313.  See  preceding  section  for  text 
of  the  New  Equity  Bnle  27,  which 
implies  this  by  providing  that  effort 


to  move  the  corporate  authorities  to 
action  must  be  made  and  shown,  dt 
"reason  for  nirt  making  such  etCort." 

jUabftina.     Alabama  Fidelity  Mort- 
gage &  Bond  Co.  V.  Dubberly,  73  So. 
911;  King  v.  Livingston  Mfg.  Co.,  192 
Ala.  26fl,  08  So.  897;  Tillis  v.  Brown, 
154   Ala.    403,   45    So.    589;    Crow   v. 
Ilorence  Ice  &  Coal  Co.,  143  /.la.  541, 
39  So,  401;  Montgomery  Traction  Co. 
V.  Harmon,  140  Ala.  505,  37  So.  371; 
Jasper  Land   Co.  v.  Wallia,  123  Ala. 
652,  26  So.  659;  Betl  v.  Montgomery 
Light   Co.,  103   Ala.   275,  15  So,  569; 
George  v.  Central  Bailroad  &  Banking 
Co.,  101  Ala.  607,  14  So.  752 ;  Mack  v. 
£e   Bardeleben   Goal   &   Iron   Co.,  90 
Ala.  390,  9  L.  B.  A.   050,  8  Scr.  150; 
Nathan    v.    Tompkinj 
2  80.  747.    It  is  not  e 
ing  that  the  wives  of 
respondent  are  sisteri 
and  nephews  and  nieci 
Ilagood  v.  Smith,  162 
374. 

Arliona.  Flaming  ^ 
Copper  Co.,  Amalgam 
51  L.  B.  A.   (N.  8.)   i 

Oallfomik.  Shiv6ly 
lurium  Gold-Min.  Co. 
61   Pac.   939;  Wickeri 
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Demand  is  not  excused  unless  the  directors  appealed 
Am,  106  CaL  32»,  39  Pa.  603;  Bmith 
V.   Doni,   »a   Col.    73,    30    Pbc   1024; 
Uoyle  V.  Landers,  21  Pac,  1133. 

Oolorado.  Miller  v.  Murray,  17 
Colo.  40S,  30  Pac.  46;  lie  v.  Bascomb, 
18  Colo.  App.  415,  72  Pac.  62. 

Oonnoctlcat.  Starbnck  v.  Uercan- 
ti]«  Trust  Co.,  60  Conn.  553,  24-  Atl.  38. 

DoUwan.  Suit  to  cancel  illegal 
stock  by  which  control  u  held.  Ellis 
V.  Penn  Beef  Co.,  9  DeL  Ch.,  213, 
80  AU.  666. 

minoia.  Merle  v.  Beifeld,  275  DL 
ES4,  114  N.  E.  369;  Harding  v.  Amer- 
ican Glucose  Co.,  182  DL  551,  628,  64 
L.  B.  A.  738,  74  An.  St.  Bep.  189,  223, 
55  N.  E.  977,  writ  of  error  dismissed 
187  U.  8.  651,  47  L.  Ed.  349;  Steb- 
bina  T.  Perry  Connty,  167  111.  567, 
^7  N.  E.  1048,  rev'g  66  HL  App.  427; 
Green  t.  Hedenberg,  159  HI.  489,  50 
Am.  St.  Bep.  178,  42  N.  E.  851,  off 'g 
55  III.  App,  425 ;  Chieagq  t.  Cameron, 
120  111.  447,  11  N.  E.  899,  aS'g  22  m. 
App.  91. 

Iowa.  Sehoenlug  v.  Schweuk,  112 
Iowa  733,  84  N.  W.  916.  Compare 
Dillon  V.  Lee,  110  Iowa  156,  81  N.  W. 
245. 

Koktncky.  Burlej'  Tobacco  Co, 
Vest,  165  Ky.  762,  178  8.  W.  HOB. 
Fonit  out  of  seven  directors  having  ad- 
verse interests.  Chilton  v.  Bell  Coun- 
ty Coke  &  Improvement  Co.,  153  Ky, 
775, 156  S.  W.  889.  Action  to  adjudge 
that  directors  defendant  were  not 
Jegally  ^ected.  Lebus  v.  Stansifer, 
154  Ky.  444,  157  8.  W.  727. 

Mai]dand.  Not  neccBsary  to  request 
suit  agalnat  agent  for  an  accounting 
where  he  is  also  president,  secretary, 
treasurer  and  chief  stockholder.  Sloan 
V.  Clarkaon,  105  Md.  171,  66  Atl.  18. 

IbsMcbnBettK  Doherty  v.  Mercan- 
tile Trust  Co.,  184  Maae.  5S0,  69  N. 
E.  335;  Blair  v.  Telegram  Newspaper 
Co.,  172  Mass.  201,  51  N.  E.  1080; 
Brewer  v.  Boston  Theatre,  104  Maaa. 
378. 


appear  to 
Torray  v.  Toledo  Port- 
land Cement  Co.,  150  Uicb.  86,  113 
N.  W.  580.  Futile  demand  is  not  re- 
quired by  Michigan  statnte.  Bobin- 
sen  v.  DeLuze  Motor  Car  Co.  of  New 
Jersey,  170  Mich.  163,  135  N.  W.  897. 

Mlsiuacrt*.  National  Power  A  Pa- 
per Co.  v-  Bossman,  122  Minn.  355, 
Ann.  Caa.  1914  D  830,  142  N.  W.  818; 
PenciUe  v.  State  Farmers'  Mut.  Hail 
Ins.  Co.,  74  Minn.  67,  73  Am.  St.  Bep. 
326,  76  N.  W.  1026;  BothweB  v.  Bob- 
insou,  39  Minn.  1, 12  Am.  St.  Bep.  608, 
38  N.  W.  772. 

UaslVippL  Beckett  v.  Planters' 
Compress  ft  Bonded  Warehonae  Co., 
107  Miss.  305,  65  Bo.  275. 

lOssoatL  1/oomis  v.  Hissoori  Pae. 
B.  Co.,  165  Mo.  469,  65  S.  W.  S 
Hannerty  v.  Standard  Theater  Co., 
109  Mo.  297,  19  S.  W.  82.  Wrong- 
doers constituted  majority  of  direeton 
and  stockholders.  Hingston  v.  Mont- 
gomery, 121  Mo.  App.  451,  97  S.  W. 


Eleinacbmidt  t.  Aiher- 
ican  Hin.  Co.,  49  Mont.  7,  139  Pae. 
785;  McConnell  v.  Combination  Mining 
&  Milling  Co.,  30  Mont.  239,  104  Am. 
St.  Bep.  703,  76  Pac.  194;  Gerr;  v. 
Bismarck  Bank,  19  Mont.  191,  47  Pae. 
810. 

New  Jeisoy.  Fish  v.  Harrison,  — , 
N.  J.  Eq.  — ,  100  Atl.  185;  Stephany  v. 
Maiaden,  75  N.  J.  Eq.  90,  71  Atl  598; 
Siegman  v.  Maloney,  65  N.  J.  Eq.  372, 
64  Atl.  405;  Bohmrich  v.  Enoop,  50  N. 
J.  Eq.  485,  27  Atl.  636;  Enoop  v. 
Bohmrich,  49  N.  J.  Eq.  82,  23  AtL  US. 
Suit  against  directors  for  paying  divi- 
dends out  of  capital.  Appleton  v. 
American  Malting  Co.,  66  N.  J.  Bq. 
3T5,  54  Atl.  454.  Suit  against  direc- 
tors for  issuing  stock  at  overvaluation 
of  property  turned  in.  Schoenfeld  v. 
American  Can  Co.  (N.  J.  Bq.)  55  Atl. 
1044. 

New  York.  Polhemua  v.  Polhemus, 
114  App.  Div.  781,  100  N.  T.  Snpp. 
6944 
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have  control,*'  and,  on  the  other  hand,  is  excased  by  the  fact  ^at 
though  the  plaintiffs  are  the  majority  of  directors,  they  can  ba  re-' 
moved  by  a  hostile  majority  of  stockholders  if  the  request  be  made,^* 


tax.  CBnOidliui  Coontry  Club  v.  Jolm- 
son,  176  B.  W.  835. 

Virginia.  Virginia  Paas  eager  & 
Power  Co.  v.  ETaber,  104  Va.  121,  SI 
8.  E.  198. 

WuUngton.  Conipirary  by  offleen 
and  ezcIuBion  of  plaintiff  from  coipo- 
rste  books  bo  that  necessary  data  eon- 
cerning  property  and  condition^  could 
not  be  had.  WtlliamB  v.  Erie  Moun- 
tain Consol.  Min,  Co.,  47  Waah.  360, 
01  Pae.  lOdl. 

Wort  TlrglnU.  CramllBh'a  Adm'r 
v.  Shenandoah  Valley  B.  Co.,  28  W. 


Btein  V.  Diamond  Soda  Water  Ufg. 
Co.,  94  App.  Div.  383,  88  N.  T.  Bupp. 
iS13;  Uiller  v.  Barlow,  78  App.  Div. 
331,  79  N.  T.  Supp.  964;  Boaz  v.  Stef- 
lingworth  By.  Supply  Co.,  S8  App. 
Div.  1,  73  K.  T.  Sapp.  1039;  Davis  v. 
Congregation  Beth  Tephila  Israel,  40 
App.  Div.  424,  57  N.  Y.  Bupp.  1015; 
Lawrence  v.  Weber,  65  Misc.  603,  120 
N.  T.  Snpp.  289,  in<rdified  137  App.  Div. 
907, 122  N.  T.  Snpp  1134;  Both  v.  Bob- 
ertson,  64  Miac  343,  118  N.  Y.  Snpp. 
351 ;  O  'Connor  v.  Virginia  Passenger 
&  Power  Co.,  46  Miec.  630,  92  N.  Y. 
Supp.  52S;  Lewisohn  Bros.  v.  Ana- 
conda Copper  Min.  Co.,  23  Misc.  31, 
BO  N.  Y.  Supp.  263;  Walter  v.  P.  E. 
McAlister  Co.,  21  Misc.  747,  48  N.  Y. 
Snpp.  28;  Meyers  v.  Scott,  30  Eun  603, 
8  N.  Y.  Hupp,  753;  Currier  t.  New 
York,  W.  S.  *  B.  B.  Co.,  35  Hnn  355. 

North  Oandlna.  Coble  v.  Beat),  130 
N.  C.  533,  41  B.  E.  793. 

Oregon.  Wills  v.  Nebalero  Coal  Co., 
62  Ore.  70,  96  Pae,  528.  Conspiracy  of 
majority  to  make  away  with  assets. 
North  T.  Union  Savings  &  Loan  Ass'n, 
5D  Ore.  483,   117  Pae.  822. 

Bontli  Carolina.  Sigwald  v.  City 
Bank,  82  S.  C.  382,  64  S.  E.  398;  Stahn 
V.  Catawba  Mills,  53  8.  C.  519,  31  8.  B. 
498. 

Bonth  Dakota.  Loftns  v.  Farmers' 
Shipping  Ass'n,  8  S.  D.  201,  65  N.  W. 
1076. 

laUMSSW.  Tennessee  Mountain  Pe- 
troleum ft  Mining  Co.  v.  Ayers  (Tenn. 
Ch.  App.),  43  S.  W.  744. 

TflZUL  Mussina  v.  Qoldthwsite, 
34  Tex.  125,  7  Am.  Bep.  281.  Where 
majority  of  officers  and  some  stock- 
holders claim  property  of  corporation 
and  have  allowed  Its  charter  to  be 
forfeited  for  nonpajrment  of  franchise 


Simon  ^ 

Wis.  330,  127  N.  W.  950;  Eschweiler 
T.  Stowell,  78  Wis.  316,  23  Am.  St. 
Hep,  411,  47  N.  W.  3B1. 

See  also  |  2682  et  seq.,  stipra. 

The  Wisconsin  court  says;  "Wheth- 
er any  case  falls  within  the  principle 
stated  or  not  must  be  determined  by 
its  own  partienlar  cirenmstanees.  In 
that  regard  there  is  no  absolutely  cer- 
tain test.  The  trial  court  has  consid- 
erable discretion  in  the  matter." 
Donnelly  v.  Sampaon,  135  Wis.  368, 
1J5  N.  W.  1089.  It  would  seem  that 
a  chancellor's  discretion  is  meant,  for 
if  a  ease  for  equity  is  made-  oat  the 
court  shonld  have  no  discretion  to 
ignore   it. 

17  Adverse  interest  of  two  directors 
oat  of  Ave  or  more  does  not  excuse 
demand  by  the  majority  holder  of 
stock  where  the  control  of  the  cor- 
poration by  the  two  is  not  shown. 
Dillon  V.  Pan-American  Theatrical 
Co.,  96  N.  Y.  Misc.  501,  160  N.  T. 
Snpp.  H9. 

llPlaintifCs  constituting  a  majority 
of  directors  may  sue  as  stockholders 
where  the  majority  of  stockholders  is 
hostile  and  by  holding  a  meeting  conid 
and  wmld  have  suppressed  a  nit  in 


d  by  Google 


§4070] 


Private  Cobpoeations 


[Ch.56 


or  if  the  controlling  wrongdoer  may  take  advantage  of  the  request 
by  further  obstructing  administration  of  relief.**  Where  the  ofBcers 
are  uBurpere  "*  or  inactive  dummies,**  the  corporation  is  disabled 
to  act  by  reason  of  receivership,  dissolution  or  the  like,"  or  has  ceased 
to  appoint  ofBcers  and  has  abandoned  its  business,  a  stockholder  may 
sue  for  himself  and  others  for  the  protection  of  their  rights,  withont 
showing  or  alleging  a  refusal  of  corporate  ofBcers  to  act,"  It  is  in- 
sufBcient  that  no  meeting  of  the  corporation  has  been  held  for  some 
time,  and  that  the  corporate  project  has  been  abandoned.  Neither 
is  it  sufiBcient  that  the  stockholder  owns  a  majority  of  the  stock,  this 
fact  rather  weakening  than  strengthening  his  case,  inasmnch  as  it 
enables  him  to  obtain  redress  within  the  corporation.** 


^4071.  Defenses  and  objectioni  to  suit— In  generaL  The  prin- 
ciples of  abatement  and  survival  apply  as  in  other  snits.  Thus  upon 
the  decease  of  a  corporate  officer  against  whom  suit  is  brought  for 
misappropriation  of  corporate  funds,  the  suit  survives  as  i^ainst  his 
representatives." 

Under  the  doctrine  that  an  action  cannot  be  brought  and  main- 
tained while  another  is  pending  for  the  same  relief  between  the 
same  parties,  but  in  such  circumstances  the  second  will  abate;  a 
director's  suit  under  the  statute  will  not  prevent  the  bringing  of  a 
stockholders'  suit;  but  it  is  better  practice  to  stay  the  second  suit 
if  issues  to  be  tried  are  the  same.*^ 

Pa.  410,  136  Am.  St.  Eep.  896,  76  Atl. 
77. 

MSee  SM056,  4057,  supra. 

>3  Crumlish  's  Adm  't  v.  Shenandoah 
■Valley  R.  Co.,  28  W.  Va.  623. 

It  has  been  held  that  demand  apon 
and  refusal  of  a  corporation  to  sue  is 
not  excused,  so  as  to  anthorise  a 
stockholder  to  sue,  by  the  fact  that 
the  cOTporatioii  has  been  dissolved, 
\rhere  it  was  in  ezUtence  when  the 
cause  of  action  arose.  Dillon  v.  Lee, 
110  Iowa  156,  81  N.  W.  245. 

HTevia  v.  Hammersmith,  31  lud. 
App.  281,  66  N.  E.  79. 

WVon  Arnbn  v.  American  Tube 
Works,  188  Uass.  515,  74  K.  E.  680. 

Pleading  defenses  and  objections, 
see  M087,  infra. 

M  Even  if  the  real  interests  are  the 
same,  the  actions  are  ditFerent.    Tbe 


the  corporate  name.  Uason  v.  Gat- 
rothers,  105  Me.  392,  74  Atl.  1030. 

IB-Domination  of  board  by  wrong- 
doer and  the  likelihood  that  if  demand 
were  made  he  would  further  obstruct 
relief  by  tranflfera  to  innocent  pur- 
chasers. Donnelly  v.  Sampson,  135 
Wis.  388,  115  N.  W.  1089. 

M  Demand  need  not  be  made  before 
euing;  usurping  offlcers  for  waste,  eincej 
if  there  were  offlcers  acquiescing  in 
tbe  usurpation,  it  would  be  needless, 
end,  if  there  were  no  officers,  it  would 
bo  impossible.  Sheeby  v.  Barry,  87 
Conn.  656,  89  Atl.  259. 

>1  Where  corporate  managers  are 
nominees  of  wrongdoers  and  the  cor- 
poration has  practically  gone  into  liq. 
nidation,  leaving  them  no  active  duties 
to  perform.  Commonwealth  Title  In- 
surance ft  Trust  Co.  v.  Seltzer,  227 
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Prematurity  in  that  the  wrong  is  not  yet  accomplished  or  threat- 
ened," or  that  the  prerequisite  demand  on  the  corporation  has  not 
been  made  ■•  will  abate  the  suit,  but  this  may  be  waived  by  pleading 
to  the  complaint" 

Any  defense,  affirmative  or  for  want  of  facts,  that  would  be  good 
if  the  corporation  itself  was  the  plaintiff,  is  also  good  to  the  stock- 
holders' suit,  because  of  his  standing  in  its  shoes  and  litigating  only 
its  rights.  In  addition,  the  specific  defenses  of  laches,  waiver,  ratifi- 
cation, estoppel,  limitations,  bad  motive,  want  of  interest  and  inter- 
ference with  internal  management  are  treated  in  the  following  sec- 
tions, which  see ; "  and  it  is  a  defense  that  the  situation  is  one  wherein 
the  govemiag  body  had  discretion  which  it  has  exercised  against  a 
suit,  and  in  such  case  the  stockholder  is  bound  by  the  decision.'^  A 
defense  personal  to  the  plaintiff,  as  where  he  is  incapable  of  maintain- 
ing the  suit,  does  not  avail  where  a  competent  stockholder  has  come 
in  to  maintain  it  ^'  or  where  a  co-complainant  can  do  so."  Want  of 
equity  by  reason  of  any  of  these  specific  defenses  will  defeat  the 
plaintiff's  suit  wholly  or  as  to  part  of  the  relief  sought,**  and  he  may 


in  which  judgment  wtu  rendered  in 
its  favor.  Thereby  the  abjection 
raised  wu  deemed  obviated.  Dundon 
V.  McDonald,  146  CaL  585,  80  Pac. 
1034. 

Objection  on  the  ground  of  want  of 
jiToper  demand  ii  waived  where  &11 
directors  join  in  answer  with  the 
wrongdoer  supporting  the  acts  as- 
sailed. Elein«chmidt  t.  American 
Hin.  Co.,  49  Uont.  7,  13S  Pac.  785. 

WSee   114072-4077,  infra. 

As  to  standing  in  its  shoes  and  suing 
«D  its  righU,  see  i{  4053,  4061,  supra. 

SI  See   {4065,  supra. 

sa  Carver  v.  Southern  Iron  A  Steel 
Co.,  78  N.  J.  Eq.  81,  78  Atl.  240. 

Ab  to  the  right  of  others  to  inter- 
vene, see  t  4055,  eupra. 

As  to  controlling  or  dismissing  salt 
after  others  have  come  in,  see  1 40S9, 
infra. 

UEndicott  v.  Uarvel,  81  N.  J.  Eq. 
378,  87  AU.  830. 

MSee  generally   f {4072-4077,  infra. 

As  to  the  proper  meuure  of  relief, 
cee  t  £4060,4091,  infra. 


stockholders,  if  obliged  to  defer  suit, 
might  be  barred  by  limitations.  Loew- 
cnstein  v.  Diamond  Soda  Water  Mfg. 
Co.,  94  N.  Y.  App.  Div.  383,  88  N.  Y. 
8upp.  313. 

Other  suits  should  be  stayed,  if  be- 
giia,  or  a  plea  of  another  salt  pending 
niay  be  put  in  to  abate  them.  Dictum 
in  Ooodbody  v.  Delauey,  80  N.  J.  Eq. 
4!  7,  83  AtL  988. 

That  other  proceedings  are  pending 
U  not  pleadable  in  abatement,  where 
Buch  proceedings  are  assailed  as  part 
cf  the  means  of  fraud  alleged.  Beed 
V.  Hollingsworth,  157  Iowa  94,  135 
N.  W.  37. 

BTSee   1 4061,  supra. 

BtSee   IH06S,  4069,  eapra. 

■"A  bank  depositor  brought  action 
Dgaiust  the  bank  and  the  president 
thereof  to  have  certain  shares  of  stock 
in  another  corporation  received  by  the 
president  adjudged  to  be  the  property 
of  the  corporation.  Objection  was  o'l 
made  that  such  action  could  not  be 
maintained  until  after  demand  oa  the 
directors  to  institute  same.  The  bank  ce 
filed   a  cross -complaint  in   the   action 
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be  defeated  by  the  fact  that  he  is  not  an  innocent  holder  of  his  stock 
in  good  faith,**  as  where  he  has  taken  his  stock  sabseqaently  to  the 
wrong  complained  of,"  or  has  not  done  or  offered  to  do  eqnify,*^  or  is 
inferior  in  equity  to  others  interested  and  affected,"  or  refuses  ade- 
quate and  proper  relief  imder  a  statute." 

The  courts  will  not  aid  a  stockholder  in  a  corporation  for  an  illegal 
object^  or  if  his  hands  are  unclean  in  respect  to  t^e  thing  com- 
plained of.** 

The  complaint  is  objectionable  and  cannot  withstand  a  donurrer, 
if  there  is  a  misjoinder  of  causes  of  action  or  of  parties,  or  if  it  is 
multifarious.** 


g  4072.  —  lAehes,  Mfa^p^  ratiflcalioii  or  compromiiM — In  general. 

Even  when  a  stockholder  would  otherwise  be  entitled  to  maintain 
&  suit  in  eqaity  under  the  principles  stated  in  the  preceding  sections, 
his  right  to  relief  may  be  barred  by  laches,  or  he  may  be  estopped 
to  complain  by  reason  of  acqaiescence,  consent  or  participation  in 
the  acts  complained  of.  The  essential  basis  of  all  these  is  equitable 
estoppel.*'    In  a  leading  case  a  distinction  was  attempted,  however, 

W  The  rigiit  to  TesciBBion  or  injunc- 
tion cannot  be  oUinied  against  other 
innocent  shareholdera  and  bondhold- 
er? by  one  who  is  himsolf  not  an 
innocent  holder  and  who  standB  alone. 
Johnson  v.  United  Sya.  Co.  of  St. 
Irftuis,  327  Mo.  423,  127  8.  W.  63. 

*>See   14060,  supra. 

>T  Necessity  of  doing  or  offering 
eqnity,  see  j  4067,  supra. 

)■  Equities  of  innocent  stockholders 
end  others  will  defeat  a  bill.  Alabama 
Fidelity  Mortgage  &  Bond  Co.  v.  Dub- 
berly,  —  Ala.  —,  73  So.  911. 

WThe  Buit  of  a  holder  of  one-fourth 
thousandth  of  stock  was  conditianallr 
denied  the  right  to  maintain  a  wind- 
ing-up anit  with  relief  against  a  re- 
organization sale,  where  he  had,  by 
statute,  the  right  to  an  appraisal  and 
withdrawal  on  purchase  of  his  shared 
at  appraised  values,  and  had  vefnsed 
at  the  trial  to  accept  as  exchange  of 
shares  in  the  aew  company.  Tread- 
well  V.  United  Terde  Copper  Co.,  134 
N.  T.  App.  DiT.  3B4,  119  N.  T.  Supp. 
118. 


WLeWame  v.  Meyer,  38  Fed.  191, 
cited  in  Mann  v.  German-American 
Inv.  Co.,  70  Neb.  454,  97  N.  W.  600. 

41  One  cannot  complain  of  paTments 
to  corrupt  public  officers  and  agents, 
if  he  knew  of  it  and  as  a  stockholder 
benefited  bj  it.  The  maximum  of 
clean  hands  applies.  Conners  v.  Con- 
nera  Bros.  Co.,  110  Me.  428,  86  Atl. 
843. 

The  maxlmnm  of  unclean  hands  can- 
not be  invoked  on  the  basis  of  other 
illegal  transactions  not  part  of  the 
matter  in  litigation.  Mason  t.  Car- 
rothers,  105  Me.  398,  74  Atl.  1030. 

4a  See  S40S3,  infra,  and  eonsnlt 
standard  treatises  on  Equity  Pleading 
and  Practice. 

4>"The  doctrine  of  laches  as  a  de- 
fense is  grounded  on  the  principle  of 
equitable  estoppel."  Toong  y.  Jones, 
73  Wash.  277,  130  Pac  90,  quoted  ap- 
provingly in  Bergman  v.  Evans,  02 
Wash.  158,  158  Pac  Ml. 

"Equitable  estoppel  ia  the  indis- 
penaable  foundation  of  such  lacbea, 
acquiescence,   or  ratifieation  as  will 
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between  ratification  and  estoppel  in  this  connection,**  For  conveni- 
ence this  section  treata  them  separately  in  such  cases  as  the  courts 
have  done  so,  the  question  being  properly  within  the  scope  of  a  gen- 
eral work  on  estoppel  or  laches  rather  than  of  one  treating  the  law  of 
corporations. 

If  a  stockhidder,  with  knowledge  of  wrongful  acts  on  the  part  of 
the  directors  or  a  majority  of  the  stockholders,  stands  by  for  an  un- 
reasonable time,  without  taking  any  steps  to  set  the  same  aside,  and 
rights  are  acquired  by  others,  his  ri^t  to  maintain  a  suit  to  set  the 
transaction  a^de  is  barred  by  his  laches,  however  clear  his  right  to 
relief  would  have  been  if  he  had  moved  promptly.**    The  general 


bar  B  suit."  Elder  v.  Waatera  Min. 
Co.,  237  Fed.  966. 

M "  Aequimeeaee  as  a  defense  haa, 
tpeaking  generally,  a  dual  nature.  It 
may  >  >  •  leat  upon  the  principle 
of  ratiAcation,  and  may  be  denomi- 
nated implied  ratifieatian,  or  it  may 
•  •  "  rest  upon  the  principle  of 
ertoppel,  and  may  be  denominated 
equitable  estoppel."  Tbe  basic  prin- 
ciple is  ratification  when  plaintiff's 
Bubseqnent  conduct  jnitifies  tbe  rea- 
sonable conelnsion  that  he  has  accept- 
ed and  adopted  the  act.  Estoppel  is 
the  basic  principle  when  plaintih!  has 
remained  silent  and  inactive  under  ft 
duty  to  apeak.  Facts  may  show  ac- 
qGl«sceuee  of  the  first  kind  when  they 
are  insufficient  to  impose  aa  equitable 
estoppel  on  the  corporation.  Follitz  v. 
Wabash  E.  Co.,  207  N.  T.  113,  100 
N.  E.  721,  modifying  150  N.  T.  App. 
Div.  715,  135  N.  T.  Supp.  789. 

This  is  not  very  clarifying  because 
ratification  implies  original  power, 
which  a  single  stockholder  or  a,  mi- 
nority could  never  have.  Hence,  it 
would  seem  inaccurate  to  use  that 
term  of  a  minority  which  merely  sig- 
nifles  affirmance  of  what  was  pre- 
viously dons.  See  infra,  this  section 
aa  tff  distinctive  uses  of  "ratifica- 
tion" in  this  connection. 

tfmiltod  SUtes.  Dimpfel  v.  Ohio 
A  U.  By.  Co.,  110  V.  B.  209,  28  L.  £d. 
121;  Eessler  v.  Bnsley  Co.,  141  Fed. 


130;  Klmbell  v.  Chicago  Hydraulic 
Press  Brick  Co.,  IIB  Fed.  102;  An- 
thony V,  Campbell,  112  Fed.  212;  Has- 
ard  V.  Credit  Mobilier  of  America,  38 
Fed.  195;  Allen  v.  Wilson,  28  Fed. 
677;  Pacific  B.  Co.  v.  Ifissouri  Pae. 
By.  Co.,  12  Fed.  641;  Taylor  v.  South 
ft  North  Alabama  B.  Co.,  4  Woods 
675,  13  Fed.  152. 

Alabama.  Where  a  corporation  had 
transferred  iu  property  to  another 
corporation  for  shares  of  stock  of  the 
latter,  and  an  action  was  brought  by 
a  stockholder  ten  years  after  the 
transfer  and  two  years  after  the  stock- 
hold  ei  became  acquainted  with  tbe 
facts,  and  in  the  interim  the  property 
had  been  sold  to  a  third  party  by 
whom  it  had  been  mortgaged,  the 
transactions  having  been  entered  into 
openly  and  the  stockholder  living  not 
far  distant,  although  not  in  the  itate, 
and  a  statute  having  been  enacted 
authorizing  anch  transaction  generally, 
the  action  eonid  not  be  sustained  for 
laches.  Cole  v.  Birmingham  Union  B. 
Co.,  143  Ala.  427,  39  So.  403. 

Oallfomla,  WUIs  v.  Porter,  61  Pac. 
1109. 

Colorado.  Holmes  v.  Jewett,  55 
Colo.  1S7, 134  Pac.  665;  Hall  v.  Nash, 
33  Colo.  500,  81  Pac  240.  One  who 
was  present  when  transactions  were 
reported  to  the  stockbolders,  who  then 
made  no  objection  but  did  not  vote, 
cannot  complain  of  them  after  others 
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role  is  "Uiat  while  a  minority  of  the  stockholdera  ol  a  corporation 
may  maintain  a  bill  in  equity  in  behalf  of  themselves  and  other 
Btockholders,  for  fraud,  conspiracy  or  acts  ultra  vires,  against  a  cor- 
poration, its  officers  and  others  who  participate  therein,  when  the 
minority  stockholders  have  been  injured  or  damaged  by  said  acts, 
they  must  act  promptly,  and  not  wait  an  unreasonable  length  of 
time.  If  they  postpone  their  complaint  for  an  unreasonable  time, 
they  forfeit  their  right  to  equitable  relief.    Nothing  will  call  a  court 

Warren  v.  Bigelow  Blue  Stone  Co, 
74  Hun  30*,  28  N.  T.  Snpp.  649;  Eoyt 
T.  Quicksilver  Min.  Co.,  17  Hun  169; 
Eoberts  v.  New  York  k  N.  E.  K,  Co., 
31  N.  T.  Supp.  577. 

Pann^THllK.  Com.  v.  Bending 
Traction  Co.,  204  Pa.  151,  53  Atl.  755; 
Emy  V.  G.  "W.  Schmidt  Co.,  197  Pa. 
47S,  47  Atl.  877;  Fredericks  v.  Penn- 
sylvania Canal  Co.,  109  Pa.  St.  50, 
2  Atl.  48;  In  re  Watts'  Appeal,  7a  Pa. 
St.  370;  In  re  Aahurat'a  Appeal,  GO 
Pa.  St.  290. 

BbDde  iBUnd.  EmersoD  v.  New 
York  &  N.  E.  B.  Co.,  14  B.  I.  555;  Bos- 
ton ft  P.  B.  Corporation  v.  New  York 
&  N.  E.  B.  Co.,  13  B.  I.  260. 

TMinamee.  Cullen  v.  Coal  Creek 
Uining  ft  Uannfactnring  Co.  (Tenn. 
Ch.  App,),  42  8.  W.  693. 

WuUnston.  OrifBth  v.  Seattle 
Consol.  St.  B.  Co.,  36  Waah.  6°7,  79 
Pae.  314;  Rldpath  v.  Bans  Foil  A  C. 
E.  Ferry  Transp.  Co.,  26  Wash.  427, 
67  Pac.  229. 

Wost  Tlrgltila,  Boyce  v.  Uontank 
Gas  Coal  Co.,  37  W.  Va.  73,  16  S.  E. 


have  changed  their  rights  and  tMcome 
exposed  to  loss  if  the  transaction  were 
avoided.  Boldenweck  v.  BuUis,  40 
Colo.  253,  90  Pac.  834. 

Oonnectlcat.  Banka  v.  Judah,  S 
Conn.  145. 

G«orKia^  Alexander  v.  Bearey,  81 
Qa.  536,  12  Am.  St.  Bep.  337,  8  a  E. 
630. 

HUnola  Levin  v.  Chicago  Gaslight 
&  Coke  Co.,  64  HI.  App.  393. 

Indiana.  Tevis  v.  Hammersmith, 
170  Ind.  286,  84  N.  E.  337. 

lowm.  Thompson  v.  Lambert,  44 
Iowa  239. 

KoitnckT.  Compare  Covington  ft  L. 
B.  Co.  V.  Bowler's  Heirs,  9  Bush  468. 

American  Tube  Works,  188  Mass.  515, 
74  N.  E-  680;  Dunphy  v.  Traveller 
Newspaper  Asa'a,  146  Mass.  495,  16 
N.  E.  426;  Peabody  v.  Flint,  6  Allen 
54. 

Ulnneaota.  Stewart  v.  Erie  &  W. 
Transp.  Co.,  17  Minn.  372. 

Montana,  McConnell  v.  Combina- 
tion Mining  ft  Milling  Co.,  31  Mont. 
663,  79  Pac.  248. 

New  Jersey.  Lillard  v.  Oil,  Paint  ft 
Drug  Co.,  70  N.  J.  Eq.  197,  56  Atl.  254; 
Trimble  v.  American  Sugar-BeGning 
Co.,  81  N.  J.  Eq.  340,  48  Atl.  912;  Babe 
V.  Eunlap,  51  N.  J.  Eq.  40,  25  Atl.  959. 

New  ToA,  Hutchinson  v.  Simpflon, 
82  App.  Div.  382,  87  N.  Y.  Supp.  369j 
Atlantic  Trust  Co.  v.  New  York  City 
Suburban  Water  Co.,  75  App.  Div.  354, 
78  N.  Y.  Supp,  120 :  Marbury  v.  Stone, 
17  App.  Div.  352,  45  N.  Y.  Supp.  184, 
aff'd  160  N.  Y.   701,  57  N.   E.   1116; 


England.  Gregory  v.  Patchett,  33 
Beav.  595 ;  Houldsworth  v.  Evans,  h- 
B.  3  H.  L.  283. 

See  also  {  2696  et  aeq.,  supra. 

Laches  cannot  be  pleaded  where 
the  act  is  against  law  and  public  pol- 
icy.   Central  By.  Co.  v.  Collins,  40  G». 

As  to  pleading  laches  or  avoiding 
inference  thereof  by  pleading,  sea 
Si  40S4,  4087,  infra. 
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of  equity  into  activity  bat  conscience,  good  faith,  and  reasonable 
diligence.  When  these  are  wanting,  the  court  is  passive  and  does 
nothing. ' '  *• 

This  is  not  on  the  ground  that  the  laches  or  acquiescence  of  the 
stockholder  renders  the  transaction  legal,  but  on  the  ground  that,  by 
reason  of  his  laches,  he  is  without  equity,  "His  acquiescence  does 
not  render  valid  the  illegal  act  of  the  corporation,  but  will  prevent 
him  from  taking  advantage  of  its  invalidity."*^  The  defense  will 
not  find  favor  if  made  by  one  who  himself  obstructed  plaintiif's  as- 
sertion of  the  corporation's  rights,**  Laches  barring  plaintifB  as  a 
stockholder  will  not  necessarily  aifect  his  right  to  sne  in  some  other 
right,  as  for  instance  that  of  a  creditor.** 

There  must  be  knowledge,**  but  knowledge  may  be  presnmed  from 
opportunity  to  know."  In  determining  the  existence  or  nonezisten(>e 
of  laches,  the  coort  will  deem  a  stockholder  to  have  been  justified  in 
assuming  that  the  corporate  directors  would  act  in  good  faith  with 
respect  to  the  conduct  of  corporate  afFairs."  No  fixed  time  can  be 
defined  beyond  which  delay  will  amount  to  laches.  It  is  a  question 
of  fact,  and  the  intervention  of  rights  is  an  important  test.**     If, 


46  Alex&nder  v.  Searcy,  61  Oa.  636, 
13  Am.  St.  Bep.  337,  8  a  K  630. 

« Alexander  t.  Beniey,  SI  Oa.  536 
J2  Am.  St.  Bep.  337,  8  S.  E.  630. 

M  Citizens'  Savings  &  Trust  Co.  v. 
IlUnoU  Cent.  E.  Co.,  182  Fed.  607, 
rev'g  173  Fed.  556. 

MEven  if  lachei  bars  plaintiff  aa  a 
stockholder  to  attack  a  transfer  If 
tlte  entire  assets,  it  does  not  bar  liim 
ia  a  ereditor  when  the  corporation 
has  thns  rendered  itself  insolvent. 
Balsheimer  v.  Qraphie  Arts  Co.,  85  N. 
J.  Eq.  iO,  97  Atl.  497, 

HBaekuB  v.  Brooks,  195  Fed.  452, 
modifying  decree  189  Fed.  922. 

Knowledge  of  a  lease  without  knowl- 
edge of  extensions  held  not  the  hasiii 
of  an  estoppel  or  laches.  Elder  v. 
■Western  Min.  Co.,  237  Fed-  966. 

As  to  property  improperly  purchased 
from  1897  to  1900  and  included  in  a 
list  on  whieh  plaintiff  as  a  director 
in  March,  1905,  negotiated  a  mortgage 
for  the  eorporatioo,  he  was  barred 
by  acqnlencenee,  bnt  not  aa  to  other 
property  not  in  such  list,  he  having  vi 
6951 


no  other  knowledge  and  having  sued 
in  October,  1905.  Klein  v.  Independ- 
ent Brewing  Ass'n,  231  HI.  594,  63  N. 
E.  434,  rev  'g  135  III.  App.  234. 

Long  delsy  induced  by  fraodulent 
representations  of  losses  made  by  de- 
fc-ndant  held  not  to  bar  attack  on  a 
sale  of  the  corporate  property  to  its 
director  and  manager  through  on  in- 
termediary, the  true  facts  not  being 
ascertainable.  Ekberg  y.  Swedish- 
American  Pub-  Co.,  114  hfinn,  196,  130 
N.  W.  1029. 

11  Means  of  knowledge  saffiees. 
Taylor  v.  South  &  North  Alabama  R. 
Co.,  13  Fed.  153. 

President  at  company  for  six  years 
was  presnmed  to  know  its  affairs* 
Bergman  Clay  Mfg.  Co.  v.  Bergman, 
73  Wash.  144,  131  Pac.  485. 

B>  BriTkckerhoff  v.  Soosevelt,  143 
Fed.  478;  Kessler  &  Co.  v.  Ensley  Co., 
129  Fed.  397;  Von  Arnim  v.  American 
Tube  Works,  188  Mass.  515,  74  N.  E, 
680. 

M  Held  laches  where  rights  Inter- 
vened.    Smith  V.  Stone,  21  Wye,  62, 
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however,  no  prejudice  lias  resulted  from  the  dela^,  and  the  statna 
is  the  same,  the  defense  of  laches  is  not  available,  even  thon^  delay 


128  Pac.  612.  Bea  also  eases  in  note 
preceding. 

Long  delay  with  knowledge  of  viv- 
lation  of  contract  by  president.  Metz- 
ger  V.  Knox,  77  N.  T.  Miac  271,  136 
N.  T.  Sopp.  681,  aff'd  153  N.  T.  App. 
Div.  911,  137  N.  T.  Supp.  1129. 

One  who  bought  into  a  eontroveray 
in  1905  cannot  sue  in  October,  1907, 
three  months  after  making  protest, 
and  six  months  after  acceptance  of  a 
new  franchise  voted  by  the  people 
of  a  eitj,  and  after  making  of  a  tmst 
rieed  and  sale  of  bonds  nnder  it,  to 
declare  the  ordinance  void  and  the 
acts  done  ultra  vires.  Venner  v.  Chi- 
cago City  By.  Co.,  236  DI.  349,  86  N. 
K  266. 

There  is  laches  where  suit  is  not 
brought  until  six  months  after  ratifl- 
c-ation  by  stockholders,  plaintiff  hav- 
ing meanwhile  tried  unsuccessfully  to 
sell  an  interest  in  bonds  of  the  cor- 
poration before  suing  as  the  holder 
of  a  small  stock  holding  bought  for 
that  purpose.  Wright  v.  Tacom»  Gas 
ft  Electric  Light  Co.,  G3  Wash.  262, 
101  Pac.  865. 

One  year's  delay  after  sale  of  prop- 
erty to  relieve  a  bad  financial  condi- 
tion, the  pUn  having  shown  prospects 
of  saccess  and  bonds  having  been  sold 
to  innocent  third  persona,  viae  laches 
preventing  rescission  hut  not  neces- 
sarily other  remedies  If  there  was  any 
fraud.  Marks  v.  Uerrill  Paper  Co., 
£03  Fed.  16. 

Two  years  and  four  months  not 
laches.  Just  v.  Idaho  Canal  Ss  Im- 
provement Co.,  16  Idaho  639,  133  Am. 
St.  Bep.  140,  102  Pac.  SSL 

There  is  laches  where  there  was  a 
delay  of  twir  years  after  a  written 
wfliver  of  objections  and  action  there- 
on. Baker  v.  SeHttle-Tacom&  Power 
Co.,  61  Wash.  67S,  Ann.  Cas.  1912  C 
859,  112  Pac.  B47. 


Laches  shown  where  all  stoekhold- 
«rB  were  informed  of  proposed  sale, 
and  a  corpnate  mortgage  was  exe- 
cuted without  objection  over  two 
years  before  suit.  Collinja  v.  Pena- 
Wyoming  Copper  Co.,  203  Fed.  726. 

Three  years'  delay  in  attacking  the 
general  manager 's  purchase  on  fore- 
closure sale  of  mining  properties  of 
speculative  value  is  fatal.  Buchler 
V.  Black,  226  Fed.  703,  att'g  decree 
213  Fed.  880. 

Four  years  while  mining  property 
was  being  developed  under  a  eon- 
tract.  Buchler  v.  Black,  213  Fed. 
880. 

Three  years  after  eonfinnation  of 
foreclosure  sale  before  suing  to  set 
it  aside.  Buchler  v.  Black,  213  Fed. 
E80. 

Five  years  too  lata  to  sne  for  «an- 
cellation  of  stock,  the  transaction  be- 
ing open  and  known.  Stephany  v. 
Uaniden,  76  N.  J.  Eq.  611,  75  AU. 
899. 

Five  years  too  late  to  attack  sal- 
aries fixed  under  sanction  of  by-law. 
Eleiu  V.  Independent  Brewing  Aas'n, 
231  lU.  594,  83  N.  E.  434,  rev'g  135 
Hi.  App.  234. 

Five  and  a  half  years  while  pur- 
chasers of  the  corporation's  property 
made  large  improvements  and  expend- 
itures on  it.  Tiffany  v.  Bmith,  124 
M.  T.  Supp.  85. 

Six  years'  waiting  after  mailing  a 
deed  and  bill  of  sale  before  suing  to 
declare  it  &  mortgage  is  lachw,  the 
positions  of  parties  having  meanwhile 
changed.  Osborne  v.  Morgan,  171  HI. 
App.  549. 

Seven  years  where  railroad  lines, 
in  both  of  which  plaintiff  held  stock, 
were  combined.  Venner  v.  New  York 
Cent.  &  H.  Eiver  E.  Co.,  —  N.  T. 
App.  Div.  — ,  164  ST.  T.  Snpp.  626. 
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was  loEg,**  while  promptness  is  required  if  the  property  involved 
is  of  speculative  or  fluctuating  value."  It  does  not  run  asainst 
an  act  of  a  continuing  nature  up  to  the  time  of  suit."  Action  must 
be  begun  before  the  administration  of  equitable  relief  has  become 
Tmfeasible.*'  Ordinarily  the  period  of  limitations  will  be  adopted," 
but  laches  may  in  flagrant  eases  be  complete  before  the  time  for 
limitations." 


b^  secret  control  was  endeavoring  to 
gain  the  property  of  another  and  was 
litigating  through  the  latter  the  atand- 
ing  of  present  plaintiff  as  a  stock- 
holder. Published  reports  showing 
tranafeTB  but  not  the  fraud  inhering 
in  them  do  not  affect  stockholders 
with  knowledge.  Citizens  Savings  ft 
Trust  Co.  V.  Illinois  Cent.  R.  Co.,  182 
Fed.  607,  lev'g  173  Fed.  556. 

Twelve  years '  delay  held  fatal. 
Kelly  V.  Dolan,  233  Fed.  635. 

Sixteen  years'  delay  by  a  minority 
holder  after  a  transfer  of  property 
which  proved  profitable,  held  laches. 
Vhitaker  v.  Whitaker  Iron  Co.,  238 
Fed.  980. 

M  Morgan  v.  King,  27  Colo.  539,  63 
Pae.  416. 

Harmless  delay  is  not  laches  where 
on  discovery  of  fraud  ^tockhirider 
moved  as  soon  as  attorney  could  in- 
vestigate and  render  advice.  Hughes 
IJanafacturing  ft  Lumber  Co.  v.  Cul- 
ver, ^  Ark.  — ,  189  Div.  850. 

Ten  years'  delay  not  laches  where 
no  status  was  changed  and  right  was 
asserted  by  intervener  defensively  in 
foreoIOBure  suit  and  after  unsuccess- 
fnl  litigation  as  plaintiff.  Investors' 
Syndicate  v.  North  America  Coal  ft 
Mining  Co.,  31  N.  D.  259,  153  N.  W. 
472. 

Participation  in  borrowing  money 
by  the  corporation  with  knowledge 
that  defendants  had  not  paid  up  their 
stock  does  ncrt  raise  laches  to  sue 
them  for  refusal  to  call  subscriptions, 
they    having    suffered    ao    prejudice. 


Bergman  v.  Evans,  92  Wash.  158,  158 
Fac.  961. 

■■The  rule  of  laches  is  especially 
applicable  in  respect  of  sales  of  min- 
ing properties.  Jones  v.  Bonanza 
Mining  ft  Milling  Co.,  32  Utah  440,  91 
Fac.  273. 

Voidable  deed  to  mining  property  of 
fluctuating  value  must  be  disaffirmed 
promptly  or  is  ratified.  Holmes  v. 
Jewett,  55  Colo.  187,  134  Pae.  665. 

Failure  to  take  interest  in  a  project 
or  furnish  money  when  it  looked  nn- 
prontlsing  and  asserting  claim  after 
defendant,  by  effort  and  making  ad- 
vances, had  made  a  profit  aft«r  it  was 
abandoned.  Tevis  v.  Hammersmith, 
170  Ind.  286,  84  N.  E.  337. 

BS  McConnell  v.  Combination  Min- 
ing ft  Milling  Co.,  30  Mont.  239,  104 
Am.  St.  Rep.  703,  76  Pae.  194. 

Refusal  ta  call  their  own  subscrip- 
tions. Bergman  v.  Evans,  92  Wash. 
158,   158   Pae.   961. 

BT  Delay  in  assailing  stock  issue  for 
overvalued  business  scheme  and  sys- 
ti'm  until  administration  of  equitable 
relief  had  become  unfeasible.  Ste. 
phany  v.  Uarsdeu,  75 
Atl.  598. 

BB  Fleming  v.  Blacl 
per  Co.,  Amalgamated 
L.  B.  A.  (N.  8.)  99,  i; 

EB  Limitations  appl 
lent  mismanagement 
laches  may  apply  whei 
ore  revolting  to  justi 
of  limitations  is  not 
Fleming  v.  Black  War 
Amalgamated,  15  Ariz 
(N.  8.)  B9,  136  Pae.  S 
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If  a  stockholder  acts  as  soon  as  he  learns  of  a  f  randnl^t  or  illegal 
transaction,  and  takes  all  reasonahle  steps  to  obtain  relief  within  "the 
corporation,  and,  as  soon  ba  he  finds  that  he  is  unable  to  do  so,  brings 
suit  to  set  the  transaction  aside,  he  is  not  chargeable  with  laches,** 
nor  will  stockholders  be  deemed  guilt;  of  laches  where,  being  resi- 
dents of  another  state,  they  were  unaware  of  the  fraud  until  a  short 
time  prior  to  the  institution  of  action  by  them.'^  It  is  not  laches  to 
await  the  outcome  of  other  suits  by  stockholders  to  gain  the  same 
relief  or  while  the  attorney  general  is  suing  for  violation  of  law.* 
A  co-complaiuant's  laches  is  no  defense,  if  complainant  is  free 
from  it** 

It  has  been  said  that  laches  would  not  ran  agwnst  a  wholly  ultra 
virea  act,  but  this  is  qualified  by  the  fact  that  in  the  same  opinion  it 
appeared  that  the  other  party  had  acted  solely  for  its  own  benefit, 
whence  it  might  have  been  argued  that  no  prejudice  resulted,**  and 
the  better  rule  is  to  the  contrary.**    Not  laches  applies,  but  limlta- 


MBfrne  v.  Schujler  Elee.  Mfg. 
Co.,  65  Coon.  336,  28  L.  B.  A.  304,  31 
Atl.  S33.  See  also  Qilman,  C.  ft  8. 
B.  Co.  V.  Kelly,  77  III.  426;  Hoffman 
Steam  Coal  Co.  v.  Cumberland  Coal  & 
Iron  Co.,  16  Md.  456,  77  Am.  Dec. 
311;  Cumberland  Coal  &  Iron  Co.  v. 
Sherman,  30  Barb.  (N.  T.)  553. 

Minoritj  stockholders  are  not  guilty 
o(  laches  in  waiting  ontil  the  day  be- 
fore the  time  set  for  ratiScation  bj 
the  majority  of  an  illegal  and  incom- 
plete transfcT  of  the  corporate  prop- 
erty before  suing  for  an  injunction. 
Forrester  v.  Boston  ft  M.  Conaol.  Cop- 
per &  Silver  Min.  Co.,  El  Uont.  544, 
55  Pac.  229,  353. 

•1  Whitney  v,  Hazzard,  18  8.  D.  4M, 
101  N.  W.  348. 

aa  Metropolitan  El.  By.  Co.  t.  Man- 
hattan El.  By.  Co.,  11  Daly  (N. 
Y.)  373,  14  Abb.  N.  Ca*.  (N.  Y.) 
103. 

Laches  is  not  Imputed  to  plaintiff 
merely  becanse  during  about  twenty 
years  he  knew  of  former  similar  suits, 
eoanseled  about  them  and  contributed 
to  them,  they  having  failed  to  reach 
a  hearing  on  the  merits.    Bogert  v. 


Southern  Pae.  Co.,  215  Fed.  218. 

IBuiTOWH  V.  Interboroagh  Uetro- 
politan  Co.,  156  Fed.  389. 

M  The  fact  that  eo-complainants 
hold  stock  transferred  from  those  who 
were  affected  with  laches  is  no  de- 
fense. Endicott  V.  Marvel,  81  N.  J. 
Eq.  378,  87  Atl.  230. 

As  to  acquiescence  or  estoppel  by 
predecessor,  see  infra,  this  section. 

U  Laches  does  not  ran  against  con- 
tract wholly  ultra  vires  and  per- 
formed by  another  corporation  entire- 
ly for  its  own  benefit.  Bolt  v.  Cali- 
fornia  Development   Co.,   161   Fed.  3. 

M  Stockholder  was  held  barred 
where  he  delayed  for  more  than  ten 
years  and  until  after  contract  for  is- 
nuance  of  interest-bearing  stock  at 
forty  cents  on  the  dollar  was  ero- 
cated,  thongh  it  was  ultra  vires  and 
also  a  fraud  on  the  corporation.  Tay- 
lor V.  South  ft  North  Alabama  B.  Co., 
13  Fed.  152.  See  also  eaaea  cited 
infra,  tbis  section,  to  the  proposiUon 
that  one  is  not  estopped  to  attack  a 
wholly  ultra  vires  act  or  one  that  is 
illegal  became  inherently  bad  or  pro- 
hibited. 
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ipable  of  ratification  or  es- 


§4073. Estoppel  "by  consent,  acqiiiescence  or  participation. 

A  stockholder  who  participates  as  an  officer  or  as  a  stockholder  in 
illegal  or  ultra  vires  transactions  on  the  part  of  the  directors  or  stock- 
holders, or  consents  thereto,  or  who,  with  full  knowledge  of  the  inten- 
tion to  engage  in  such  transactions,  acquiesces  therein,  instead  of 
objecting  and  taking  steps  to  prevent  the  same,  is  estopped  to  after- 
wards sue  in  equity  to  set  the  transactions  aside ;  and  it  can  make  no 
difference  that  he  sues  on  behalf  of  himself  and  other  stockholders, 
and  that  there  are  other  stockholders  who  might  maintain  the  suit." 


poration,  it  being  malum  prohibitum 
and  incapable  of  ratificati(ni  or  es- 
toppel which  is  the  basis  of  laches. 
Contra  where  the  loan  was  of  sur- 
pfiu  funds  to  an  outsider.  Harraj 
V,  Smith,  166  N.  T.  App.  Diy.  523,  152 
N,  T.  Snpp.  102. 

WUnltttd  8Ut«s,  Dimpfel  v.  Ohio 
&  M.  Ey.  Co.,  110  U.  8.  209,  28  L.  Ed. 
121j  Sj-nnott  T.  Cumberland  Bldg. 
Loan  AsB'n,  117  Fed.  379;  Peat  t. 
Beacon  Taeunm  Pump  ft  Slectrical 
Co.,  84  Ted.  371;  Holton  v.  Wallace, 
6C  Fed.  400;  HcQeorge  v.  Big  Stone 
Gap  Improvement  Co.,  57  Fed  262; 
Ban  v.  Pittsburgh  Plate  Glass  Co., 
51  Fed.  33 ;  Allen  t.  Wilson,  28  Fed. 
677. 

Alabama.  Parsons  v.  Joseph,  92 
Ala.  403,  8  So.  76S;  Memphis  &  C.  B. 
Co.  V.  Grayson,  88  Ala.  572,  16  Am. 
St.  Bep.  69,  7  So.  122. 

Coloiadi).  Acquiescence  in  deed  ot 
property.  Holmes  v.  Jewett,  99  Colo. 
167,  134  Pac.  689. 

Conaectlcnt.  Terry  v.  Eagle  Lock 
Co.,  47  Conn.  141, 

OMTgla.  Memphis  Branch  B.  Co. 
T.  Sullivan,  67  Ga.  240;  Cozart  v. 
Georgia  Bailroad  &  Banking  Co.,  54, 
Ga.  379. 

UlUiols.  Leigh  t.  Natioaal  Hollow 
Brake  Beam  Co.,  2S4  HL  76,  7fl  N.  E. 


318;  Perry  v.  Pearson,  135  111.  218,  25 
N.  E.  636,  aff'g  30  111.  App.  389. 

Iowa.  Bart  v.  Mt.  Pleasant  Park 
Stock  Co.,  97  Iowa  353,  66  N.  W,  190; 
Thompson  v.  Lambert,  44  Iowa  239. 

Kontncky.  Browning  t.  Mullins, 
12  Ky.  L.  Bep.  41,  13  3.  W.  427. 

LonlMlana.  Pasner  y.  Southern  Ex- 
haust &  Blow  Pipe  Co.,  109  La.  658, 
33  So.   641. 

Maine.  Belknap  t.  Davis,  19  Me. 
495. 

Haauclmaetta.  Dnnphy  v.  Travel- 
ler Newspaper  Ass'n,  146  Mass.  495, 
16  N.  £.  426. 

Nebraska.  Enskell  v.  Bead,  69  Neb. 
107,  96  N.  W.  1007,  93  N.  W.  997; 
Clarke  v.  Omaha  &  S.  W.B.  Co.,  4 
Neb.  458. 

Kew  Jersey.  Fiah  v.  Harrison,  87 
N,  J.  Eq.  103,  100  Atl.  185;  Hodgu  v. 
United  States  Steel  Corporation,  64 
N.  J.  Bq.  90,  93  Atl.  601;  Trimble  v. 
American  Sugar-Reflning  Co.,  61  N. 
J.  Eq.  340,  48  Atl.  912;  Babe  v.  Duu- 
l9p,  51  N.  J.  Eq.  40,  25  Atl.  959;  Za- 
briskie  v.  Hackensack  A  N.  T.  B. 
Co.,  IS  N.  J.  Eq.  178,  90  Am.  Dec. 
617. 

Kew  Tork.  Burden  v.  Burden,  159 
N.  T.  287,  54  N.  E.  17,  aff'g  8  App. 
Div,  160,  40  N.  T.  Supp.  409 ;  Barr  v. 
New  York,  L.  E.  &  W.  B.  Co.,  125  N. 
T.  263,  26  N.  E.  145;  Murray  v.  Smith, 
168  App.  Div.  5Z8,  192  N.  T.  Supp. 
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This  has  been  held  true  where  the  corporation  was  not  ao  actor  bat 
was  suffering  a  judgment  to  go  against  it  by  default.** 

This  doctrine  prevents  a  stockholder  who  has  participated  as  an 
officer  or  stockholder  in  making  an  ultra  vires  lease  or  other  con- 
tinuing contract,  or  in  engaging  in  an  ultra  vires  business,  from 
afterwards  suing  in  equity  to  set  the  lease  or  contract  aside,  or  to 
enjoin  the  corporation  from  continuing  such  business.  It  wonld  be 
manifestly  inequitable  to  the  corporate  entity,  and  to  other  stock- 
holders, said  the  Alabama  court  in  such  a  case,  to  allow  a  stock- 
holder, 80  long  as  the  course  in  which  be  has  set  the  company  con- 
tinues to  be  the  corporate  policy,  to  appeal  to  the  courts  to  have  that 
policy  reversed,  and  the  company  coerced  into  a  different  line  of 
conduct™  The  same  is  true  where  a  stockholder  expressly  or  by  his 
conduct  subsequently  ratifies  the  transaction.^* 

!»2,  100  Am.  St.  Bep.  890,  B6  N.  W. 
783. 

Bwglwul.  Bort  V.  British  Nation 
Life  AMur.  Au'n,  4  De  Oex  &  J.  158. 

WThe  Btoekholder  eanaot  claim 
that  default  judgments  were  procured 
by  fraad  where  the  corporation  wa« 
duly  summoned  and  he  knew  oi  pro»e- 
cvtion  of  the  action,  bnt  did  not  come 
in  to  defend,  refusing  to  co-operate 
with  hifl  fellow  directors  to  that  end. 
Boldenweek  v.  BuUia,  40  Colo.  253,  90 
Pae.  634. 

TO  Memphis  ft  C.  B.  Co.  ▼.  Grayson, 
ES  Ala.  G72, 16  Am.  St.  Bep.  «9,  7  So. 
123. 

It  haa  been  held,  however,  that  the 
fact  that  a  corporation  owning  a 
jority  of  the  stock  of  another  corpora- 
tiou  doing  8  similar  btuiness  in 
same  field  haa  illegally  exercised 
trol  of  the  latter  for  six  years,  with- 
out objection  from  the  minority  stock- 
holders,  does  not  estop  the  latter  from 
restraining  such  centred  in  the  future. 
Qeorge  v.  Central  Bailroad  ft  Bank- 
ing Co.,  101  AJa.  607,  14  So.  752. 

n  Cozart  V.  Georgia  Bailroad  A 
Banking  Co.,  54  Oa.  379;  Mazville,  W. 
ft  L.  Turnpike  Boad  Co.  v.  Barnes,  14 
Ky.  L.  Bep.  431 ;  Berry  v.  Broach,  65 
Uin.  450,  4  So.  117;  Fredericks  v. 
Pennsylvania  Canal  Co.,  109  Pa.  St. 


102;  HcNab  V.  McNab  ft  Harlin  Ufg. 
Co.,  62  Hun  18,  16  N.  Y.  Supp.  44S, 
aS'd  on  the  opinion  below  in  133  N. 
Y.  087,  31  N.  E.  827;  Parsons  v. 
Hayes,  14  Abb.  N.  Cas.  419. 

Pennsylvania.  Clark  v.  Pittsburg 
Natural  Gas  Co.,  184  P».  St.  1S8,  39 
Atl.  86;  Fredericks  v.  Pennsylvania 
Canal  Co.,  100  Pa.  8t  50,  2  Atl.  48; 
In  re  Watt's  Appeal,  78  Pa.  St. 
370;  Coleman  v.  Columbia  Oil  Co.,  51 
Pa.  St.  74. 

Tennenpea.  UcCampbell  v.  Foun- 
tain Head  B.  Co.,  Ill  Tenn.  55,  102 
Am.  St.  Bep.  731,  77  S.  W.  1070. 

T<ZU.  Minority  not  present  or 
voting  ie  not  estopped  to  attack  a 
transfer  of  property  by  the  corpora- 
tion to  its  officers.  Canadian  Country 
CTub  V.  Johnson,  I7a  S.  W.  835. 

Vennont  Davenport  v.  Crowell,  79 
Vt.  419,  65  Atl.  557. 

WasUngton.  Boy  ft  Co.  v.  Scott, 
Hartley  ft  Co.,  11  Wash.  399,  39  Pae. 
679. 

Wisconsin.  Pigge  v.  Bergen  thai, 
130  Wis.  594,  110  N.  W.  79S,  109  N. 
W.  5S1.  A  stockholder  will  be 
estopped  from  objecting  to  the  valid- 
ity of  an  action  on  the  ground  of  ir- 
regtdarity  where  he  has  participated 
therein  as  stockholder,  director  and 
president.    Graeboer  v.  Post,  119  Wis. 
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The  doctrine  that  a  stockholder  is  estopped  to  aasail  the  organiza- 
tion  of  the  corporation  or  its  existence  has  already  been  discussed.'" 

Where  an  objection  already  made  is  waived  and  action  by  the 
corporation  follows,  the  stockholder  is  estopped."  A  stockholder  may 
not  object  to  a  plan  for  the  sale  of  the  corporate  property  after  he 
has  participated  without  objection  in  proceedings  looking  thereto," 
nor  deny  its  power  to  hold  property  which  he  assisted  it  to  acquire,™ 
nor  assert  a  disability  of  the  old  corporation  after  taking  an  ex- 
change of  stock  in  the  new  one  free  therefrom."  Acceptance  of  divi- 
dends resulting  from  the  act  or  thing  complained  of  has  in  several 
iostances  been  held  to  work  an  estoppel,"  and  taking  benefit  from 
contracts  growing  oat  of  the  nltra  vires  business  has  had  the  same 
effect."    One  who  resists  a  course  of  action  cannot  complain  that 


niannfaetured  by  it,  in  order  to  com- 
plete the  orders  roceived  from  eiu- 
tomera,  it  was  held  that  a  atockbolder 
who  made  no  objection  in  such  de- 
parture from  its  objects,  and  who  ac- 
cepted part  of  the  profits  as  divideodB, 
was  precluded  from  maintBining  any 
proceeding  against  the  officers  on  the 
ground  that  the  dealing  in  iron  pipes 
was  ultra  vires.  McNab  t.  McNab  ft 
Harlin  Mfg.  Co.,  62  Hun  (N.  T.)  18, 
16  N.  T.  8upp,  448,  aff'd  on  the  opin- 
ion below  in  133  N.  Y.  687,  31  N.  E. 


SU,  2  Atl.  48;  Coleman  t.  Columbia  Oil 
Co^  51  Pa.  St.  74. 

nAs  to  estoppel  to  attack  organi- 
aation  or  existence  of  corporation,  see 
Chaps.  10,  11  and  14,  popra. 

T)  A  waiver  in  writing  of  an  objec- 
tion previooel}'  made  estops  the  holder 
after  a  mortgage  is  made  and  bonds 
sold  pursuant  to  it.  Baker  v.  Beattle- 
Taeoma  Power  Co.,  61  Wash.  578,  Ann. 
Gas.  1912  G  859,  112  Pae.  647. 

»*Carr  v,  Bocheater  Tumbler  Co., 
207  Pa.  392,  56  Atl.  945. 

n  A  stockholder  in  a  corporation  whtr 
has  agreed  to  and  assisted  In  an  ar- 
rangement whereby  the  corporation 
became  possessed  of  certain  property 
cannot  afterwards  question  ita  power 
to  hold  the  Mme.  Burden  v.  Burden, 
159  N.  Y.  287,  64  N.  E.  17,  nft'g  8  N. 
Y.  App.  Div.  160,  40  N.  Y.  Supp. 
49S. 

TS  Bxehanging  stock  for  that  of  a 
new  corporation  the  articles  of  which 
gave  powerto  make  mortgaged  waives 
a  provision  incident  to  the  old  stock 
that  the  old  corporation  could  not  do 
so,  Hobbs  V.  Twin  Palls  Canal  Co., 
24  Idaho  380,  133  Fac.  899. 

77  Where  a  corporation  organized 
for  the  purpose  of  manufacturing  and 
selling  brass  and  iron  goods  had  for  a 
long  time  engaged  with  profit  in  buy- 
ing Iron  pipea  to  sell  with  the  goods 


827. 

Accepting  dividends  earned  under 
contract  assailed  as  wasteful.  War- 
ner T.   Morgan,   81   N.   Y.   Misc.   685, 

143  N.  T.  Supp.  516. 

Doubted,  whether  the  holder  of 
bonus  «tock,  who  has  received  illegal 
dividends  can  sue  in  respect  thereto. 
Sedgwick  t.  Seward  Development  Co., 

144  N.  Y.  App.  DIv.  455,  129  N.  Y. 
Supp.  209. 

7tSuit  held  barred,  hj  reaaon  of 
purticipation  in  an  ultra  vires  insnr- 
ancs  of  tobacco  by  corporation.  Gil- 
man  v.  Druse,  111  Wis.  400,  87  N.  W. 
C57. 

Stockholder  barred  from  asserting 
the  invalidity  of  a  loan  by  the  cor- 
poration in  ezeesB  of  its  authorized 
indebtedness  by  participation  in  the 
benefits  of  the  loan.    Traer  v.  Lucas 
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it  was  not  taken,"  and  one  who  declined  to  contribute  to  the  relief 
of  the  corporation  cannot  complain  that  another  did  so  and  took  an 
assignment  of  the  incumbrance.** 

Mere  silence  of  a  stockholder  when  others  state  their  purpose  to 
use  the  funds  of  the  corporation  for  an  unauthorized  purpose  is  not 
equivalent  to  participation  or  acquiescence,  and  does  not  estop  him 
to  object  and  sue  to  enjoin  the  misapplication,*'  unless  the  action 
was  taken  at  a  meeting  of  the  stockholders  where,  his  own  interests 
affected  by  it  called  for  dissent  if  he  deemed  the  action  prejudicial.** 
Where,  however,  a  stockholder  is  ignorant  of  the  wrongdoing  of 
corporate  ofBcers,  he  will  not  be  deemed  to  have  ratified  such  wrong- 
doing by  silence.*' 

More  than  the  mere  form  of  an  assent  is  required.**  The  assent  or 
estoppel  must  be  as  broad  as  the  thing  complained  of,  and  does  not 
extend  to  ulterior  unknown  things,**  or  to  all  the  antecedents  or 
consequences  of  it.  Thus  one  is  not  estopped  to  sue  for  a  frand  by 
reason  of  having  acquiesced  in  resultant  bankruptcy  proceedings  nor 


Frospectinj  Co.,  124  Iowa  107,  99  N. 
"W.  290. 

TB  Resisting  a  Buit  against  bimselt 
eimilsir  to  that  which  he  complains 
that  directors  would  not  bring  agaiuat 
others  (for  subscript  ions).  Von 
Bchtemmer  v.  Ke^toue  Life  Ins.  Co., 
121  La.  987,  46  So.  991. 

■0  A  stockholder  who  declined  to 
contribute  to  advances  to  preserve 
mortgaged  corporate  property  cannot 
complain  of  the  foreclosare  at  a  mort- 
gage b^  a  director  who  did  advance 
the  monej'  and  took  the  mortgage  by 
assignment.  Buchler  v.  Black,  213 
Fed.  SSO. 

•I  Green  v.  Eedenberg,  159  Dl.  489, 
50  Am.  St.  Bep.  178,  43  N.  E.  851, 
nlT'g  55  BL  App.  425. 

M  State  Nat.  Loan  ft  Trust  Co.  v. 
Fuller,  26  Tex.  Civ.  App.  318,  83  8. 
W.  5S3. 

Sitting  silently  through  a  meeting 
without  protest  does  not  shinv  nonas- 
sent.  John8<m  v.  United  B^s.  Co.  of 
St.  Louis,  227  Mo.  423, 127  8.  W.  63. 

•*  Von  Arnim  v.  American  Tube 
'Works,  188  Mass.  515,  74  N.  E.  6S0. 

Participation     without     knowledge 


works  no  estoppel.  Alabama  I^delity 
Mortgage  ft  Bond  Co.  v.  Dubberly, 
—  Ala.  — ,  73  So.  911. 

Besolution  of  directors  oltra  vires 
to  surrender  charter  is  not  ratified  by 
majority  holder  ignorant  thereof.. 
Hughes  Manufacturing  ft  Lumber  Co, 
V.  Culver,  —  Ark.  — ,  189  8.  W.  850. 

HBtockholders  can  only  attack  se- 
cret profits  to  promoters  where  cor- 
poration could  have  done  so.  Ac- 
cordingly complete  knowledge  and  as- 
sent are  a  bar,  but  iitockholders  who 
in  form  but  not  in  fact  assented  are 
not  barred.  Arnold  v.  Searing,  73 
N.  J.  Eq.  262,  67  Atl.  831, 

Bee,  generally.  Chap.  5,  supra. 

S6  Taking  notes  for  stoek  sold  does 
not  bar  action  for  aceoDnting  for  se- 
cret prqfits  on  sale.  McManus  v.  Bn- 
rant,  168  N.  T.  App.  Div.  643,  154  N. 
Y.  8upp.  580. 

Preferred  holders  who  received  a. 
bonus  of  common  stock  ar'e  not  es- 
topped to  assail  a  secret  bonus  to  pro- 
moters of  which  they  had  no  knowl- 
edge. Mason  \.  Carrothers,  105  Ue. 
392,  74  Atl.  1030. 

Selling  stoek  at  a  participant  to  % 
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from  saing  for  dissolution  by  reason  of  voting  for  a  policy  which 
led  to  it.'^  It  has  been  held  that  a  stockholder  is  not  precluded  from 
objecting  and  suing  to  enjoin  an  ultra  vires  transaction  because  he 
has  consented  to  or  acquiesced  in  former  transactions  of  a  similar 
character,"  or  unrelated  ones,**  and  an  act  done  to  protect  the  cor- 
poration will  not  raise  an  estoppel  to  prevent  a  similar  act  to  harm 
it."  Making  a  particular  objection  may  waive  others  and  estop  the 
stockholder  as  to  them,*" 

The  estoppel  or  acquiescence  should  he  brought  home  to  com- 
plainant, who  is  not  necessarily  affected  by  that  of  his  predecessor,*' 
but  it  is  clear  that  a  person  who  purchases  shares  in  a  corporation 
with  knowledge  of  the  fact  that  his  transferrer  is  estopped,  by  laches, 
participation  or  acquiescence,  to  complain  of  a  previous  ultra  vires 
transaction  or  misapplication  of  funds,  is  in  precisely  the  same 
position  as  his  transferrer,  and  is  also  estopped.**  And  the  weight  of 
authority  is,  that  a  transferee  of  shares  is  in  the  same  position  as  his. 


holding  company  does  not  disentitle 
the  seller  retaining  other  stock  from 
attacking  a  plan  of  combination  as  in 
fraud  of  his  rights.  Bjams  v.  Calu- 
met ft  H.  Min.  Co.,  221  Fed.  52B. 

W  Failure  to  resist  bankrnptcj  pro- 
ceedings, begun,  hj  creditors  on  ae- 
count  of  a  fraudulent  aasigument 
caused  by  defendant  officers,  does  not 
waive  right  to  sue  for  the  fraud. 
Dmcklieb  v.  Harris,  158  N.  T.  App. 
Div.  873,  142  N.  T.  Supp.  912. 

That  a  member  of  a  building  and 
loan  association  has  voted  for  an 
amendment  to  the  by-laws  granting  to 
the  directors  power  to  suspend  pay- 
ment of  dues  does  not  necessarily 
estop  sneh  member  from  demanding 
a  dissolutioii  of  the  assoeiatioo  where 
Buch  iaefi  havo  been  suspended  for 
an  unreasonable  length  of  time.  Burk- 
heimer  v.  National  Unt.  Building  & 
Loan  Ass'n,  S9  W.  Va.  209,  53  B.  E. 
872. 

■TBloxam  v.  Metropolitan  Ry.  Co., 
3  Ch.  App.  337.  Bee  al^o  Coqiiard  Na- 
tional Linseed  Oil  Co.,  171  HI.  480,  49 
N.  E.  S63;  Ifandersan  t.  Commercial 
Bank,  2S  Pa.  St.  379. 

MThe    fact    that  stockholders    as- 


sented to  a  removal  of  the  corporate 
office  to  another  state  without  author- 
ity did  not  estop  the  stockholders  from 
objecting  to  a  wrongful  nse  of  the 
money  of  the  corporation  thereafter. 
McConnell  v.  Combination  Ifining  ft 
Milling  Co.,  31  Mont.  fi63,  70  Pae. 
248. 

■•Buying  in  property  for  protection 
of  a  corporation  does  nirt  estop  a 
stockholder  from  suing  to  enjoin  offi- 
cers from  allowing  a  snbseqnent  sale. 
Pazton  V.  Heron,  41  Colo.  147,  124 
Am.  St.  Bep.  123,  92  Fac.  IG. 

MObjectioTi  by  a  ptoclLhoIder  at  a 
meeting  to  the  policy  of  an  act  waives 
objection  to  the  capacity  of  the  meet- 
ing to  consider  that  business.  Smith 
V.   Stone,   21   Wyo.   62,   12S  Pae.   612. 

VI  Continental  Securities  Co.  y.  Bel- 
mont, S3  N.  T.  Misc.  340,  144  N.  T. 
Supp.  801. 

That  a  co-complainant's  laches  is 
not  a  bar,  see  Endiccrtt  t.  Marvel, 
81  N.  J.  Eq.  378,  87  Atl.  230. 

n  Parsons  v.  Joseph,  92  Ala.  403, 
8  So.  788;  In  re  Syracuse,  C.  ft  N.  T. 
B.  Co.,  91  N.  T.  1;  Ffooks  v.  South 
Western  By.  Co.,  1  Smale  ft  Q.  142. 
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transferrer  with  respect  to  suing  on  account  of  transactions  prior  to 
the  transfer,  even  vhen  he  is  a  purchaser  without  notice ;  and  that  he 
is  estopped  to  sue,  therefore,  without  regard  to  his  good  faith,  if  his 
transferrer  was  estopped."  This  doctrine,  of  course,  does  not  pre- 
clude a  transfo^e  of  shares  from  enjoining  ultra  vires  acts  subse- 
quent to  the  transfer.  It  can  never  be  held,  said  Lord  Chancellor 
Chelmsford  in  an  English  case,  that  the  acquiescence  of  the  original 
holder  of  stock  in  illegal  acts  of  the  directors  of  the  corporation  will 
bind  a  subsequent  holder  of  that  stock  to  submit  to  all  future  acts 
of  the  same  character.**  One  taking  stock  by  legacy  is  barred  by  a 
settlement  made  with  testator* 


§4074. Estoppel    against,    or  ratiflcatioii   by  corpontioiL 

Estoppel  against  the  corporation  presents  a  distinct  question.  The 
text  and  citations  in  the  earlier  part  of  this  section  have  presupposed 
that  the  asserted  grievance  was  one  of  which  the  stockholder  might 
have  complained  but  for  some  act  or  inaction  of  his  own  which  raised 
an  estoppel  or  laches  or  a  ratification  against  him.  This  leaves  open 
the  inquiry  whether  the  alleged  illegal  or  ultra  vires  act  was  one 
which  the  corporation  could. become  estopped  or  disentitled  to  attack. 
Plaintiff,  suing  in  its  right,  could  not  complain  of  that  of  which  it  was 
estopped  to  complain,  and  if  it  is  not,  neither  is  he,  nnless  hy  some 
further  act  or  inaction  of  his  own.  This  is  reducible  to  the  question; 
What  is  the  effect  of  ill^al  or  ultra  vires  acts  and  contracts  t  That 
has  been  fully  treated  in  an  earlier  chapter.**     It  has  been  held 


M  Da  Ponte  v.  Loniaiaiia  State  Lot- 
tery Co.,  1  La.  Law  J.  184,  Fed.  Cm. 
No,  3,589;  Clark  v.  American  Coal  Co., 
86  Iowa  436,  17  L.  B.  A.  S57,  S3  N. 
W.  291;  ParaoDB  v.  Ea}>ea,  14  Abb. 
K.  C.  (N.  T.)  419. 

Stockholders  who  assented  to  salary 
pajmeatB  cannot  complain,  and  those 
who  later  became  snch  should  not  be 
allowed  to  recover  from  directors  for 
such  excess  as  was  voted,  their  actton 
being  voidable  only.  Assigitees  from 
consenting  holders  cannot  complain. 
Matthews  v.  Headley  Chocolate  Co., 
—  Md.  — ,  100  Atl.  845.  Contra,  Par- 
sons V,  Joseph,  92  Ala.  403,  8  So.  788. 
And  see  as  to  right  of  a  subseqnent 
transferee  to  sue,  i  4060,  supra. 

MBloxam  v.  Metropolitan  By.  Co., 
3  Ch.  App.  337. 


WBabeock  v.  Parwoll,  245  lU.  14, 
137  Am.  St.  Bep.  284,  19  Ann.  Gas.  74, 
91  N.  E.  683. 

•8  See  generally  Chap.  37,  supra. 

A  distinction  ahonld  be  pointed  out. 
Where  the  stockhdder  sues  on  an  in- 
dividual right,  the  eorporation  might 
be  estopped  but  he  may  be  free  to  ob- 
ject. £.  g.,  watered  or  unpaid  stock 
may,  as  to  the  corporation,  in  the  ab- 
sence of  inhibitory  statute,  be  eoneln- 
sively  paid  up  and  unassailable,  bat 
as  to  the  dissenting  stirckholder  no 
obstacle  exists  to  his  having  relief  as 
an  individual  injured  by  it.  See  else- 
where this  chapter,  tubd.  xn  Watered 
or  Fictitionsly  Paid  up  Stock,  supra. 

In  such  a,  salt  "it  is  pertinent 
te  consider  what  has  been  his  conduct 
with  regard  thereto.     A  eorporation 
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accordiugly  that  if  a  contract  or  act  waa  wholly  oltra  vires,  estoppel 
will  not  arise  to  bar  an  attack  on  it,*^  and  it  cannot  be  rati&ed  agaiOBt 
a  dissenting  stockholder,"^  as  where  stockholders  without  power  voted 
to  dissolve,**  or  where  the  articles  appointed  directors  without  a  vote, 
contrary  to  provisions  of  the  statutes,'  or  where  the  other  party  acting 
thereunder  was  acting  really  for  its  own  benefit  and  did  not  rely 
to  its  prejudice  on  any  corporate  act.' 

It  has  also  been  held  that,  if  a  contract  is  illegal  and  void,  as  being 
in  violation  of  an  express  prohibition,  or  contrary  to  public  policy, 
and  not  merely  ultra  vires,  the  fact  that  a  stockholder  voted  therefor 
as  a  director  or  otherwise  consented  or  participated  does  not  estop 
him  from  attacking  its  validity.*  The  reason  and  weight  of  authority, 
however,  is  to  the  contrary,*  for  there  is  nothing  about  a  corporation 
that  prevents  rights  and  liabilities  arising  from  its  ultra  vires  and 


DiBj>  do  a.etB  whieh  affect  tha  pnblio 
to  ita  barm,  inasmuch  sa  they  are  per 
re  illegal  or  are  malum  prohibitum. 
Then  nff  assent  of  stockholders  can 
validate  them.  It  may  do  acta  not 
thus  illegal,  though  there  it  want  of 
power  to  do  them,  which  affect  only 
the  interest  of  the  stockholders.  They 
may  be  made  goad  by  assent  of  the 
Blockholders. "  Per  Folger,  J.,in  Kent 
T.  Quiekallver  Uin.  Co.,  78  N.  Y. 
J59. 

For  a  distinction  between  "il' 
logal"  and  "ultra  vires"  contracts, 
eee  BisBcll  V.  Michigan  Southern  & 
N.  I.  E.  Co.,  22  N.  T.  258,  269.  Bee 
aJao  i  1511  et  seq.,  supra. 

BTHolt  T.  California  Development 
Cot  161  Fed.  3. 

M  Bee  infra,  this  seetion. 

MEconomy  Building  ft  Loan  Ass'n 
V.  Paris  Ice  Mfg.  Co.,  113  Ky.  246, 
68  S.  W.  21. 

I  Members  of  a  lobaeco  pool  were 
not  estopped  by  articles  of  incorpora- 
tion of  whieh  they  had  no  knowledge 
from  objecting  that  such  articles  were 
invalid  because  directors  were  ther^ 
by  designated  without  an  election  as 
required,  and  b'canse  their  voting 
power  was  denied.  Lebue  v.  Stansl- 
fer,  154  Ky.  444, 157  S.  W.  727. 


>  No  estoppel  to  object  to  ultra 
vires  contract  under  which  defendant 
spent  money  for  its  own  beneflt, 
though  ostensibly  for  the  corporation. 
Holt  V.  California  Development  Co., 
161  Fed.  3. 

The  acquiescence  of  a  stockholder 
will  Dot  estop  him  to  sne  for  the  bene- 
fit of  the  corporation  for  wrongs  com- 
mitted by  the  managing  officers  . 
against  It  for  the  benefit  of  another 
corporation  of  whieh  they  were  a'so 
ofGcers.  Fitzgerald  v.  Fitzgerald  & 
Mallory  Const.  Co.,  41  Neb.  374,  429, 
50   N.   W.   838. 

SBostwick  V.  Chapman,  60  Conn. 
553,  24  Atl.  32. 

4  Stewart  v.  Erie  ft  W.  Trensp.  Co., 
IT  Minn.  372,  where  it  was  held  that 
a  stockholder  who  consented  to  a  con- 
tract creating  a  monopo'y  could  not 
afterwards  sue  to  set  it  aside.  His 
rights,  it  was  said,  are  determined 
upon  the  same  principles  as  in  cases 
where  the  contract  is  merely  ultra 
vires.  See  also  Gray  v.  Chaplin,  2 
Buss.  126,  in  which  the  illegality  waa 
on  injury  to  the  public.  The  chancel- 
lor suggested  that  the  plaintiffs  could 
not  do  what  it  was  the  province  of  the 
attorney  general  to  do. 
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illegal  acts,  any  more  than  there  ia  about  a  nataral  person;  •  and  the 
modern  tendency  ia  to  avoid  the  earlier  doctrine  by  denying  to  the 
corporation  or  a  participant  in  such  an  act  the  right  to  aet  up  an 
estoppel  in  bar  of  the  consequent  liabilities  or  duties  begotten  by  it.* 
fiatification  by  the  corporate  body  acting  by  its  majority  is  to  be 
distinguished  from  ratiScation,  improperly  so-called,  by  the  plaintiff 
stockholder.  The  latter,  as  has  been  seen,  does  not  validate  the  act 
complained  of  and  thereby  extinguish  a  cause  of  action  on  Tvhich. 
the  corporation  might  otherwise  have  sued,  but  it  merely  deprives 
plaintiff  of  his  equity  to  complain.'  Technical  ratification  by  tho 
corporate  body  ia  not  a  defense,  bnt  rather  shows  the  absence  of 
a  cause  of  action,  and  is  treated  here  only  for  convenience  because  of 
the  diverse  uses  of  the  term  "rati6cation"  as  just  mentioned.  It 
grows  out  of  the  power  of  the  majority  to  determine  matters  of 
policy  and  management.*  It  does  not  take  away  the  cause  of  action 
unless  the  act  was  one  within  the  corporate  powers*  and  those  of 
the  ratifying  body,**  and  will  cure  acta  which  are  voidable  but  not 
wholly  void  or  prohibited  acts.**    The  majority  cannot  ratify  its  own 


BBee  Bissell  t.  Miobigan  Southern 
&  N.  I.  R.  Co.,  22  N.  T.  258,  269, 
vtbleh,  though  not  a  Btmkhtflders' 
Buit,  accurately  points  out  this  dis- 
tiaction  where  the  defense  of  ultra 
virea  was  raised  by  the  corporation, 
lliis  wna  cited  approvingly  in  Kent 
V.  Quicksilver  Min.  Co.,  78  N.  T.  159, 
185,  which  was  a  atockholders'  suit. 

0  See  Chaps.  37  and  38,  supra. 

7  See  supra,  this  section. 

>  See  i  4065,  supra,  and  references 
there  found  calling  for  other  parts 
of  this  work. 

Compromise  between  two  corpora- 
tions with  eommon  directors,  when 
ratified  by  majority  of  stockholders, 
cannot  be  avoided  by  minority.  The 
corporation  only  can  do  that.  Conti- 
nental Ins.  Co.  V.  New  Tork  4  H.  R. 
Co.,  187  N.  T.  225,  79  N.  E.  1026,  aff 'g 
103  N.  T.  App.  Div.  282,  93  N.  T. 
Bnpp.  27. 

9Ab  to  the  powers  of  the  corpora- 
tion, see  Chaps.  21-38,  supra. 

10  Ton  Arnim  v,  Ami?rican  Tube 
Works,  188  Uass.  515,  74  N.  B.  680. 

Transfer    of    all   property   without 


vote  of  stockholders  aa  required,  but 
Bubsequent'y  ratified  by  majority 
stockholders,  was  not  assailable  by 
minority,  such  transfer  being  intra 
vires  if  regularly  made.  l£ctcalf  v. 
American  School  Furniture  Co.,  122 
Ted.  115. 

Sale  of  entire  property  by  directora 
in  excess  of  authority  may  be  ratified 
by  majority,  auc^h  a  sale  being  within 
the  corporate  powers,  Peters  v. 
Waverly  Water-Front  Improvement 
A,  Development  Co.,  113  Vo.  318,  74 
8.  E.  168. 

II  Acts  voidable  by  reason  of  in- 
terest, irregularity  or  the  like  may  be 
ratified,  but  not  those  prohibited  by 
law  or  public  policy.  Botdenweck  v. 
Bullis,  40  Colo.  253,  90  Pae.  634;  Con- 
tinental Securities  Co.  v.  Belmont,  206 
N.  Y.  7,  51  L.  R.  A.  (N.  8.)  112,  Ann. 
Cas.  1914  A  777,  99  N.  E.  138,  ap- 
proved in  same  case  on  later  hearing 
83  N.  T.  Misc.  340,  144  N.  T.  8upp. 
801;  Schwab  v.  E.  Q.  Potter  Co.,  194 
N.  T.  40B,  87  N.  E.  670,  aff'g  129  N. 
Y.  App.  Div.  36,  113  N.  Y.  Supp.  439. 

liOan  of  surplus  funds  by  trading 
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or  others'  fraud  apon  the  minority,"  though  they  may  bind  them- 
selves not  to  object"  After  a  ratification  by  the  corporate  body  dis- 
sentient stockholders  can  attack  the  transaction  only  for  fraud  or 
inherent  illegality  or  want  of  power."  A  sale  by  an  officer  to  the  eoiv 
poration  may  be  disaffirmed  in  part,  that  is  in  so  far  as  he  obtained 
an  excessive  price  on  a  sale  to  it."  Until  the  stockholders  as  a  body 
act  or  have  opportunity  to  act  in  meeting,  there  is  neither  ratifica- 

.  Calumet  te  H.  itin.  Co,  221  Fed. 


corporation,  even  if  ultra  vires,  is  not 
Buch  &  wrong  aa  eannot  be  ratifled. 
Otherwiee  where  loans  were  to  direc- 
tors. Uanay  v.  Smith,  166  N.  Y. 
App,  Div.  528,  152  N.  T.  Supp.  102, 

This  injunction  was  granted  to 
prevent  a  consolidation  whollj  illegal, 
though  it  was  yet  to  be  aubmltted  to 
titockholdere  in  meeting.  William  B. 
Biker  &  Bon  Co.  v.  United  Drug  Co., 
79  N.  J.  Eq.  580,  Ann.  Cas.  1913  A 
1190,  82  Atl.  930,  rev'g  78  N.  J.  Eq. 
319,  79  AU.  1044. 

ISArlcona.  Franklin  v.  Eavalena 
Min.  Oct.,  16  Aril.  200, 141  Pae.  727. 

Hinaesota.  Shaw  v.  Staight,  107 
Minn.  1S3,  20  L.  B.  A.  (N.  8.)  1077, 
IIB  N.  W,  851. 

New  Janey.  Bndicott  v.  Marvel, 
81  N.  J.  Eq.  378,  87  Atl.  230. 

Hew  York.  Oodley  v.  Crandalt  ft 
Godley  Co.,  212  N.  Y.  181,  105  N.  E. 
818,  modilying  153  App.  Div.  607,  139 
N.  Y.  Supp.  236;  Theobald  T.  United 
States  Bubber  Co.,  83  Mise.  627,  140 
N.  T.  Supp.  097. 

Pamuylvasla.  Schraid  v.  Lancaster 
Ave,  Theater  Co.,  244  Pa.  373,  91  Atl. 
363, 

Especially  not  by  meeting  called 
after  suit  begun  and  donunated  bj 
wrongdoers.  Eloin  v.  Independent 
Brewing  AM'n,  231  DL  S94,  S3  N.  E. 
434,  rev'g  13S  DL  App.  234. 

Batiflcation  by  mBJorit7  is  no  de- 
fense t<7  bill  charging  fraud  on  plain- 
tiff.   Dana  v.  Uotgan,  219  Fed.  313. 

A  three'flfths  vote  confirming  the 
dirMtors'  action  does  not  bar  the 
minority's  right  to  object  to  a  breach 
of  good  faith  by  the  majority.  Hyanu 


Approval  by  direetora  of  voidable 
sale  to  themselves  does  not  bind  non- 
consenting  Btffekholders.  Nueeea  Val- 
ley Irrigation  Co.  v.  Davie  (Tei.  Qv. 
App.),  116  S.  W.  633. 

A  stockholder  has  no  anch  fldnciary 
relation  to  iiia  fellows  that  he  can- 
not vote  on  approval  of  a  oontraet  in 
which  they  are  or  may  become  inter- 
eated,  there  being  no  frand  or  waste 
ol  minoritj  riglits.  Merriman  v.  Na- 
tional Zinc  Corporation,  82  N.  J.  Eq. 
493,  89  Atl.  764;  United  States  Steel 
Corporation  v.  Hodge,  64  N.  J.  Eq. 
807,  60  L.  B.  A.  742,  54  AU.  1. 

U  Batiflcation  of  fraud  and  misappli- 
cation binds  only  thoee  stoekholdera 
who  vote  for  it.  Continental  Seeuri- 
ties  Co.  V.  Belmont,  206  N.  Y.  7,  51  L. 
B.  A.  (N.  S.)  112.  Ann.  Cas.  ttW  A 
777,  99  N,  E.  138,  aJT'g  150  N.  Y. 
App.  Div.  2B8,  134  N.  Y.  Supp.  635, 
75  Misc.  234,  133  N.  Y.  Supp.  560; 
Schwab  V.  E.  Q.  Potter  Co.,  194  l}. 
Y.  40B,  87  N.  E.  670,  afT'g  120  N.  Y. 
App.  Div.  36,  113  N.  T.  Supp.  439. 

U  Where  there  has  been  a  ratldca- 
tion  bj  stockholders,  complainant  has 
no  grooud  left  but  fraud  such  as  could 
not  be  ratified.  Dana  v.  Morgan,  219 
Fed.  313;  CoweU  v.  UcMUlin,  177 
Fed.  25;  Waters  v,  Horace  Waters  & 
Co.,  130  N.  Y.  App.  Div.  678,  115  N. 
Y.  Snpp.  432;  Weatehester  Fire  Ins. 
Co.  V.  Syraense,  B.  &  N.  Y.  B.  Co., 
97  N.  Y.  Misc.  471,  161  N.  Y.  Supp. 
7S9;  Warner  v.  Morgan,  81  N.  Y. 
Misc.  685,  143  N.  Y.  Supp.  516. 

10  A  sale  bj  an  officer  to  the  eor- 
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tiou  nor  disaffirmance,  and  the  voidable  act  of  directors  remains 
voidable  notwithstanding  the  filing  of  a  bill  by  atocklK^ders." 

§4076. Compromise  or  settlement.  Compromise,  unlike  es- 
toppel, does  not  depend  on  knowledge  of  a  particular  grievance,  and 
includes  all  that  is  within  the  terms  of  the  settlements^ 

1 4076.  —  Limitation  of  aotion.  When  a  legal  right  pertaining  to 
the  corporation  is  asserted,  the  statute  of  limitations  will  apply,  but 
if  the  substance  is  equitable,  the  bar,  if  any,  will  come  from  laches,  s' 
Limitations  and  not  laches  applies  to  actions  based  on  fraudulent 
waste  or  to  acts  which  are  incapable  of  ratification.*'  The  limitations 
applicable  to  the  particular  actions  which  the  corporation  may  bring 
against  its  stockholders  or  officers  and  directors,  and  which  may 
therefore  be  applicable  when  a  stockholder  sues  in  its  rights,  are 
discussed  in  the  appropriate  portions  of  this  work,  and  they  should 
be  consulted.  As  to  limitations  of  actions  against  third  persons  or 
corporations,  a  general  treatise  on  limitations  should  be  consulted. 
A  suit  to  relieve  the  corporation  from  fraudulent  abstraction  of  its 
funds  by  officers  is  one  for  relief  on  the  ground  of  fraud,  as  to  which 
the  bar  runs  from  the  time  of  discovery**  and  the  existence  of  a 


poration  in  breach  of  his  trust  may  be 
diutfflmted  in  *o  far  aa  the  prise  was 
exewaive,  and  ha  be  made  to  aeeount 
for  that.  Peerson  v.  Gnij,  IS4  Ala. 
812,  63  So.  167. 

!•  While  a  directors'  ccratraet  with 
themselvea  ia  voidable  at  the  election 
of  the  corporation,  the  filing  of  a  bill 
by  a  diasenting  stockholder  does  not 
make  it  void.  It  is  still  voidable  xin- 
til  a  atOckholdecB'  meeting  ai&nns  or 
diasfflrms.  There  is  no  presumption 
of  ratification  from  mere  lapae  of 
time  without  ft  meeting  to  consider 
It.  Endicott  v.  Marvel,  SI  N.  J.  £q. 
378,  87  Atl,  230. 

ITActnal  knowledge  of  the  claim 
released  is  not  essential.  Babeook  v. 
Farwdl,  240  lU.  14,  137  Am.  St.  Bep. 
£84,  18  Ann.  Oas.  74,  91  N.  B.  688. 

1*  Limitation  rather  than  laches 
bars  an  action  to  recover  from  direc- 
tors the  valne  at  stock  exchanged 
with  another  corporation  of  which 
they  were  alao  directors  and  by  it  dO' 


nated  to  them.  The  right  ia  a  l^al 
right  to  recover.  Pollitz  v.  Wabash 
B.  Co.,  207  N.  T.  113,  100  N.  E,  721, 
modifying  150  N.  T.  App.  Div.  715, 
135  N.  T.  Supp.  789. 

A  cauae  of  action  for  direetora' 
negligence  barred  at  law  to  the  eor- 
pciiatioa  is  abo  barred  in  equity.  Kel- 
ly V.  Dolan,  233  Fed.  635. 

i»  Fleming  v.  Black  Warrior  Cop- 
per Co.,  Amalgamated,  15  Aria.  1,  51 
L.  B.  A.  (N.  S.)  99,  136  Pac  273; 
Murray  v.  Smith,  166  N.  T.  App,  Div. 
528,  152  N.  T.  Supp.  102. 

M  Fleming  v.  Black  Warrior  Cop- 
per Co.,  Amalgamated,  IS  AriE.  1,  51 
L.  B.  A.  (N.  S.)  99,  136  Pac.  273. 

Not  on  "liability  created  by  law." 
Whitten  V.  Dabney,  171  CaL  621,  154 
Pac.  318. 

All  material  facte  mnst  be  known 
bcfcrre  the  statute  mna  on  a  bill  for 
fraud.  InveatoTs'  Syndicate  v.  North 
America  Coal  &  Uining  Co.,  31  N.  D. 
259,  163  N.  W.  472, 
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competent  pereoQ  to  sae ;  '^  and  one  stockholder  is  not  barred  be- 
cause another  discovered  the  fraud  earlier  **  and  is  chargeable  witii 
laches,"  nor  is  the  bar  complete  against  the  corporation  so  long  aa  it 
is  under  disability  to  sue  by  reason  of  the  delinqnents'  control.** 
A  bar  to  relief  does  not  bar  a  pure  defense  made  by  way  of  inter- 
Tention." 

g  4077.  —  Bad  motiTa  or  want  of  robstantlBl  interest.  It  is  a  gen- 
eral role  that,  if  a  stockholder  comes  into  a  court  of  equity  in  the 
bona  fide  character  of  a  stockholder  to  enjoin  or  set  aside  ultra 
Tires  transactions  on  the  part  of  the  directors  or  a  majority  of  the 
stockholders,  or  to  obtain  relief  for  fraud  or  other  injuries  to  the 
corporation,  and  shows  a  right  to  relief,  the  coort  cannot  properly 
inquire  into  his  motive  in  prosecuting  the  Boit.'*  It  was  said  by 
Lord  Chancellor  Westbury  in  an  English  case :  "I  have  nothing  to 
do  with  the  motives  of  plaintiffs  suing  in  this  court.  If  they  come 
here  in  a  bona  fide  character,  the  reason  for  their  comii^  here  is  a 
matter  beyond  the  province  of  a  court  of  justice  to  inquire  into."" 


■1  Exeeotor  of  iosane  atockholder 
against  whom  statute  never  began  ia 
Dot  barred.  Flemliig  v.  Black  War- 
rior Copper  Co.,  Amalgamated,  19 
Ariz.  1,  Ql  L.  B.  A.  (N.  S.)  99,  130 
Pac.  273. 

itWbitteii  V,  Dabney,  171  Cai.  691, 
1S4  Pae.  31S. 

ts  Demnrrer  tbat  action  is  barred 
is  bad  where  pleadings  show  that 
plaintiff  may  be  guilty  of  laches  bat 
intervener  fe  not  barred.  Fleming  v. 
Black  Warritn  Copper  Co.,  Amalga- 
mated,  15  Ariz.  1,  61  L.  B.  A.  (H. 
S.)  9»,  136  Pac.  273. 

HWhItten  V.  Dabney,  171  CaL  621, 
164  Pac.  313. 

WThat  the  statute  applying  to  "re- 
lief on  the  ground  of  fraud"  has  no 
application  to  pure  defenaeH  without 
relief  made  by  an  intervener,  aee  In- 
vestors' Syndicate  v.  North  Ameri- 
ca Coal  &  Mining  Co.,  31  17.  D.  2C9, 
153  N.  W.  473. 

••Central  B.  Co.  v.  Collins,  40  Oa. 
S82;  Elkina  v.  Camden  t  A.  B.  Co., 
ZS  N.  J.  Hq.  6;  Continental  Securities 
Co.  v.  Belmont,  83  N.  T.  Misc.  S40, 


144  N.  T.  Supp.  801;  Lewisohn  Bros. 
V.  Anaconda  Copper  Uin.  Co.,  26  N. 
Y.  Misc.  613,  623,  56  N.  T.  Supp.  807; 
Bamsey  v.  Gould,  57  Barb.  {N,  T.) 
393;  Colman  v.  Eastern  OonntieB  By. 
Co.,  10  Beav.  1;  Beaton  v.  Grant,  2 
Ch.  App.  459;  Porrest  v.  Maneheeter, 
S.  ft  L.  By.  Co.,  4  Be  Gox,  P.  ft  J, 
126. 

Improper  motive  Is  not  a  defense 
where  relief  is  baaed  on  right  and  not 
on  the  favor  of  equity.  Pollitz  v.  Wa- 
baah  B.  Co.,  150  N.  Y.  App.  Div.  715, 
135  N.  Y.  Supp.  788,  eff'd  207  N.  T. 
113,  100  N.  E.  721. 

A  lltigioni  purchase  and  obitruetive 
purpose  is  no  defense  to  snit  against 
defendants  "illegally  pnrsning"  an 
ultra  vires  act.  Civil  Code  1 2224; 
Uacon  Gas  Co.  v.  Biehter,  143  Oa.  397, 
85  S.  E.  112.  Compare,  however, 
Clark  V.  American  Coal  Co.,  S6  Iowa 
436,  17  L.  B.  A.  557,  S3  N.  W.  291; 
8parhawk  v.  Union  Passenger  By.  Co., 
94  Pa.  8t.  401. 

■7  Forrest  v.  Manchester,  8.  ft  L.  By. 
Co.,  4  De  Oex,  F.  ft  J.  126. 
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As  we  have  seen  in  a  fonner  section,  the  fact  that  the  plaintiff 
purchased  his  stock  for  the  purpose  of  bringing  soit  does  not 
preclude  him,  if  there  was  a  real  purchase,**  but  a  person  cannot 
sue  as  a  stockholder  unless  he  is  the  bona  Ude  owner  of  the  stock 
upon  which  his  right  to  sue  is  based.  He  cannot  sue  if  the  transfer 
to  him  was  pierely  nominal,  and  not  in  good  faith,  but  merely  for 
vexatious  purposes,** 

According  to  the  weight  of  authority  a  stockholder  must  sue  in 
good  faith  as  such,  and  for  the  company,  and  not  as  the  mere  puppet 
of,  and  for  the  interest  of,  a  rival  company.  By  the  weif^t  of  author- 
ity, therefore,  although  there  seem  to  be  some  decisions  or  dicta  to 
the  contrary,  a  suit  by  a  stockholder  on  behalf  of  himself  and  other 
stockholders  should  he  dismissed  if  it  appears  that  he  does  not  sue  in 
good  faith  in  the  interest  of  the  other  stockholders,  or  in  his  own 
interest  as  a  stockholder,  but  solely  in  the  interest  of  a  rival  cor- 
poration, in  which  he  is  also  a  stockholder,  by  its  direction,  and 
under  an  agreement  by  it  to  indemnify  him  for  costs,**    It  is  not 


MSee  t4060,  sapra. 

MUoore  V.  Silver  Valley  Min.  Co., 
104  N.  C.  ^34,  10  8.  E.  679;  UcDon- 
nell  T.  Gruia  Canal  Co.,  3  Ir.  Oh. 
C78. 

Mere  interloper  or  tronble  seeker. 
O'Connor  y.  Virginia  Passenger  ft 
Power  Co.,  46  N.  T.  Miae.  530,  92 
N.  T.  Hupp.  525. 

H  Forrest  v.  Manchester,  8.  &  L. 
By.  Co.,  4  De  Oex,  F.  t  J,  126.  Id 
this  OAte  the  direetors  of  the  rival 
corporation  directed  the  institntion  of 
the  mlt,  and  indemnified  the  plain- 
tiff against  eoats.  Lord  Chancellor 
Wartbury  said:  "It  bae  been  a  very 
wholesome  doctrine  of  this  eonrt  that 
one  shareholder  having  in  view  the 
legitimate  parposea  of  the  cmnpany 
may  be  permitted  in  thia  court  to 
maintidn  a  suit  on  behalf  of  himaelf 
and  the  Other  shareholders  of  the 
company,  bat  the  principle  npon 
which  that  constmctive  representa- 
tion of  the  shareholders  is  permitted 
indisputably  requires  that  the  snit 
shall  be  a  bona  £de  one,  faithfnlly, 
truthfully,  sincerely  directed  to  the 
benefit    and    the    interests    of    those 


shareholders  whom  the  plaintiff  claims 
a  right  to  represent.  But  can  I  per- 
mit a  man  who  is  the  puppet  of  an- 
other company  to  repreaent  the  share- 
holders of  the  company  against  whom 
he  desires  to  establiffh  the  interests 
and  benefits  of  a  rival  sehemef  That 
would  be  entirely  contrary  to  the  prin- 
ciple upon  which  this  ooDstrnetive 
representation  has  been  permitted  to 
be  founded.  When  the  plaintiff  sues 
in  that  capacity  any  personal  excep- 
tion to  the  plaintiff  remains,  and  it 
would  be  in  direct  eoutradiction  of 
every  principle  of  truth  and  justice  if 
I  permittred  a  man  to  come  here 
clothed  in  the  garb  of  a  shareholder 
of  company  A.,  but  who  is  in  reality 
a  shareholder  in  company  B.,  and  has 
no  sympathy  whatever  with,  no  real 
purpose  of  promoting  the  interests  of 
the  other  company.  Such  a  thing 
would  be  so  much  at  variance  with 
the  principles  of  a  court  of  equity 
that  it  would  be  impossible  for  it  to 
entertain  a  suit  of  that  description 
which  is  a  mere  mockery,  a  mere  il- 
lusory proceeding. ' '  And  see  to  the 
same   effect,  Beshoar  v.   Chappell,  6 
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very  material  that  plaintiff  purchased  more  stock  pendente  lite  and 
served  a  supplemental  complaint.'* 

Whoi  a  stockholder  sues  to  enjoin  the  directors  of  a  corporation 
from  applying  its  assets  to  purposes  not  authorized  by  its  charter 
or  to  prevent  or  redress  other  wrongs,  his  right  to  relief  is  not  in  any 
way  affected  by  the  fact  that  he  holds  little  stock  in  the  otnrporation, 
so  that  his  share  (in  equity)  of  the  amount  which  it  is  proposed  to 
misapply,  or  the  extent  of  his  injury,  is  comparatively  trivial.  Not- 
withstanding this,  he  has  the  same  right  as  the  largest  stockholder 
to  insist  that  the  assets  of  the  corporation  shall  not  be  diverted  from 
the  objects  for  which  it  was  created.  The  maxim  de  minimis  non 
curat  lez  does  not  apply."    But  such  facts  may  bear  upon  the  equi- 


Colo.  App.  S23,  40  Pile.  244;  Watei- 
turj  7.  UerchantB'  Union  Exp.  Co., 
SO  Barb.  (N.  Y.)  157. 

One  who  holds  no  jstoek  except  nom- 
iniUlf  will  not  be  permitted  to  main- 
tain anlt  againat  a,  corporation  wbera 
the  lesl  purpoBo  ia  to  eause  iujntj 
in  tha  iutei«Bt  of  ft  rival  concern. 
BresEe  v.  Lone  Pine-Surpriae  ConsoL 
Min.  Co.,  39  Wath.  602,  81  Pm.  1060. 

In  a  New  York  case,  an  injnnction 
pendente  Ute,  granted  in  a  salt  hj  a 
Btockholder  to  leatrain  the  company 
from  leasing  its  propart7,  was  dis- 
solved, where  it  appeared  that  the 
plaintiff  was  not  suing  in  good  faith 
for  the  protection  of  his  mm  rights, 
but  at  the  liuitigation  and  in  the  1d- 
tereat  of  a  rival  corporation.  JcDkios 
V.  Aobnrn  City  By.  Co.,  27  N.  Y.  App. 
DiT.  6S3,  50  N.  Y.  Bupp.  852.  Com- 
pare LewlMhu  Bros.  t.  Anaconda 
Copper  Min.  Co.,  26  N.  T.  Uisc  613, 
623,  5S  H.  Y.  8npp.  807. 

In  an  XUlnois  oaie,  where  it  ap- 
peared that  a  bill  by  a  Htockh  older  to 
dissolve  a  corporation  was  filed  in 
pnrsQauce  of  an  agreement  with  the 
officers  of  other  eorporationi  against 
whieh  the  corporation  aought  to  be 
dissolved  had  an  important  suit  pend- 
ing, and  that  the  object  was  to  dissi- 
pate rather  than  to  dissoWe  the  as- 
sets, it  was  held  that  the  bill  should 
be  dismissed.     Watson  v.  Le  Grand 


Boiler  Skating  Bink  Co.,  177  £11.  203, 
52  N.  E.  317. 

Compare,  however,  Central  B.  Co. 
V.  Collins,  40  Oa.  582;  Saudford  v. 
Cfttawissa,  W.  ft  B.  B.  Co.,  24  Pa.  St. 
37S,  64  An.  Bee.  667,  and  Colman  v. 
Eastern  Counties  By.  Co.,  10  Beav. 
1,  which  are  apparently  to  the  oon- 

If  a  suit  to  prevent  an  ultra  vires 
ostablishment  in  a  foreign  state  is  in 
good  faith,  it  ig  immaterial  that 
plaintiffs  procured  funds  from  rival 
interests  with  a  selfish  purpose  to 
prevent  competition.  Sonth  western 
Portland  Cement  Co.  v.  Latta.  &  Hap- 
p«r,  —  Tex.  Civ.  App.  — ,  193  B.  W. 
lllfi. 

*i  Continental  Serurities  Co.  v.  Bel- 
mont, 83  N.  Y.  Misc.  340,  144  N.  Y. 
Supp,  801. 

•iZabriskie  v.  Cleveland,  C.  &  C. 
B.  Co.,  23  How.  (U.  8.)  381,  16  L.  Ed. 
488;  Elkins  v.  Camden  &  A.  B.  Co., 
36  N.  J.  Eq.  5 ;  Qiffard  v.  New  Jeney 
B.  ft  Trausp.  Co.,  10  N.  J.  Eq.  171; 
Kean  v.  Johnson,  9  N.  J.  Eq.  401; 
Beaton  v,  Qrant,  2  Ch.  App.  45S; 
Tomkinson  v.  South-Eastem  By.  Co., 
35  Ch.  Div.  675;  Charlton  v.  Newcas- 
tle ft  G.  By.  Co.,  5  Jur.  (N.  S.)  1096; 
Beman  v.  Bufford,  1  Sim.  (N.  S.)  550; 
Armstrong  v.  Toroato  Church  Society, 
13  Grant  Ch.  (Can.)  552.  Compare 
Greenough  v.  Alabama  Great  South- 
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ties  by  which  he  maiataios  his  right  to  sue,"  when  his  case  is  not 
founded  on  powtive  right.'* 

It  does  not  necessarily  follow  that  because  a  corporation  has  be- 
come inscrivent,  and  after  debts  are  paid  no  surplus  will  renuun  for 
distribution  among  stockholders,  that  the  stockholders  have  no  statos 
to  maintain  action  to  prevent  wrongs  to  the  corporation.  "Such  a 
doctrine, ' '  said  the  court,  ' '  would  permit  tiie  holders  of  the  majority 
stock  to  wreck  a  corporation  and,  when  the  holders  of  the  minority 
stock  ask  the  court  to  intervene,  to  forestall  the  action  of  the  court 
by  proclaiming  the  insolvency  of  the  company  and  the  consequent 
lack  of  interest  in  the  outcome  on  part  of  tbcee  seeking  the  court's 
action,"" 

§4078.  — Intwference  with  intenial  poUoy  aaid  managemsnt  «■ 
with  diBcretton  of  officers  and  direeton.  In  accordance  with  the  rule 
that  the  injurious  or  unwise  exercise  of  managerial  discretion  ia  not 
actionable,  if  free  from  fraud,  abuse  or  illegality,"  it  is  a  good  de- 


em E.  Co.,  64  Fed.  22;  Danmnayer  t. 
Coleman,  II  Fed.  97;  Benedict  v. 
Western  U.  TeL  Co.,  B  Abb.  N.  Cos. 
(N.  Y.)  214. 

Allegation  of  vwnerBhip  of  (3,100 
par  value  of  stock  held  Huffleient  on 
demurrer,  Howard  v.  National  Tele- 
phone Co.,  ISE  Fed.  215. 

"The  right  of  the  atoekholder  to 
^s  eiiata  because  of  speeial  injury  to 
him  for  which  otherwise  he  ii  withtrat 
redress.  If  his  interest  is  trifling  and 
the  injur]'  thereto  of  no  eonsequenee, 
he  cannot  sue  to  compel  righting  of 
wrongs  to  the  corporation."  Horns 
Fire  Ins.  Co.  v.  Barber,  67  Neb.  644, 
60  L.  B.  A.  927,  108  Am.  St.  Bep. 
716,  S3  N.  W.  1024. 

■■  BmallnesB  of  the  damage  result- 
ing to  plaintifF  was  considered  ag^nst 
him  in  a  federal  suit  to  annul  a  con- 
tract compounding  pension  rights 
with  a  retiring  bank  president.  Heinz 
V.  National  Bonk  of  Commerce  in 
8t.  Louis,  237  Fed.  942. 

The  fact  that  plaintiffs  are  a  email 
ininorit;  (6,617  shares  out  of  270,- 
000)  is  pertinent  on  determining 
their  equities  relatively  to  the  oth- 


ers, though  it  is  not  a  bar  to  relief. 
Aldrich  V.  Union  Bag  A  Paper  Co., 
81  N.  J.  Eq.  244,  87  AU.  6S. 

A  subsequent  buyer  for  purpoee  «f 
suing  to  resist  a  plan  favored  by 
over  99  per  cent  of  stockholdera  mnst 
make  out  a  very  elear  case.  General 
Inv.  Co.  V.  Bethlehem  8teel  Corpora- 
tion, 87  N.  J.  Bq.  234,  100  AU.  347. 

Want  of  aubstaatisl  interest  pre- 
sumed of  a  subsequent  pnrcbaser  who 
did  not  allege  a  Bubatautial  market 
value  of  stock  when  purchased.  John- 
son V.  United  Bys.  Co.  of  Bt.  liOOia, 
227  Mo.  423,  127  S.  W.  63. 

UTfae  relative  benefits  and  injuries 
to  eome  from  a  proposed  disaffirmance 
of  an  act  (stock  issue  at  less  than 
par)  will  not  be  weighed  against  com- 
plainant, who  is  ft  small  bidder  and 
but  little  injured,  if  the  act  Is  wbol- 
Iv  prohibited  and  contrary  to  law. 
Carver  v.  Southern  Iron  t  Steel  Co., 
78  N.  J.  Eq.  81,  78  Atl.  240,  intimat- 
ing that  the  same  would  be  true  of  a 
suit  by  a  nominal  plaintiff. 

■B  Davies  v.  Monroe  Waterworks  A 
Light  Co.,  107  La.  145,  31  80.  094. 

MSee  14065,  supra. 
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f ense  Uiat  interference  with  the  internal  polity  and  inan^:ement  of 
the  corporation  will  be  entailed  by  the  relief  sought,  and  the  court 
will  decline  to  entertain  a  snit  having  that  end  or  effect,*^  or  it  will 
mold  its  relief  bo  as  to  limit  it  to  an  operation  which  will  not  so 
interfere."  For  a  like  reason  (and  other  reasons)  jurisdiction  over 
a  foreign  corporation  is  frequently  declined.** 

§  4079.  JnriBdietion  of  action  or  |iiit  The  action  mnst  be  in  a  conrt 
having  junsdiction  of  either  the  parties  or  the  aubject-matter,**  and 
such  suits  are  within  the  jurisdiction  of  equity,**  if  there  Is  no 
adequate  legal  remedy." 

The  courts  are  indisposed  to  entertain  actions  involving  any  visi- 
torial  power  over  foreign  corporations  or  any  judicial  interference 
with  their  internal  management.  This  is,  however,  rather  an  abnega- 
tion of  power  on  grounds  of  inconvenience  than  a  want  of  juris- 
diction. It  rests  on  reasona  peculiar  to  foreign  corporations,  of 
which  coarts  have  undoubted  jurisdiction,  given  the  requisite  pro- 
'  cednre  to  acquire  it.  The  whole  matter  is  treated  in  the  chapter 
relating  to  foreign  corporations,**  but  where  the  foreign  corporation 


PerldBB  V.  Northern  Pnc  By.  Co.,  ISIS 
I'ed.  445;  Poor  v.  I»»wa  Cent.  By.  Co., 
1S6  Fed.  226. 

*1  Equity  has  joriadictiou  of  such 
anitH  when  well  pleaded,  and  writ  of 
prohibition  was  accordingly  denied. 
Btato  V.  UeQuiUiu,  260  Mo.  164,  16$ 
B.  W.  924. 

Where  action  by  stockholder! 
figaioBt  oiBcera  for  fraud  in  use  of 
corporate  property  praya  for  a  money 
judgment  only,  the  ease  may  be  one 
where  there  exists  adequate  remedy 
at  law,  and  a  court  of  equity  may 
therefore  be  ^thout  jurisdiction. 
Godfrey  v.  McConnell,  ISl  Ted.  783. 
See  also  f  4053,  supra,  |  4090,  infra. 

« Where  the  bill  seeks  solely  for 
damages  for  fraud  in  causing  the  cor- 
poration to  become  indebted,  the  legal 
remedy  is  adequate,  and  suit  in  the 
federal  courts  in  equity  will  not  lie. 
Godfrey  t.  UeConnell,   15l  Fed.  783. 

41  Bee  chapter  on  Foreign  Corpora- 
tions, infra. 

If  the  corporation  la  forei^,  the 
courts  will  Bot  take  juri«di«t)oa  af- 


n  Bergman  Clay  Mfg.  Co.  v.  Berg- 
man, 73  Wash.  144,  131  Pae.  486; 
Smith  T.  Stone,  21  Wyo.  62,  128  Pao. 
612. 

>  A  bill  to  assume  management  by 
means  of  a  receiver  will  not  lie. 
Toomey  v.  First  Mortgage  Trust  Co., 
—  Tei.  Civ.  App.  — ,  177  S.  W.  539. 

It  is  no  defense  where  inequity  to 
stockholders  is  plsjined.  Smith  v. 
Westchester  Bronxville  Bealty  Co.,  78 
N.  Y.  Misc.  75,  137  N.  T.  Supp.  690. 
And  see  generally  the  cases  cited  un- 
der I406S,  sapra. 

WBee  14090  et  seq.,  infra,  in  this 
anbdi  vision. 

M  See   I  4079,  infra. 

40  Jurisdiction  of  person  interven- 
ing held  sufficient  though  all  other 
partiu  ware  nonresident  and  subjeet- 
matter  was  foreign.  Grant  t.  Greene 
Coniol.  Copper  Co.,  169  N.  Y.  App. 
Div.   206,  154  N.  Y.  Supp.  596. 

A  suit  to  restrain  enforcement  of  an 
invalid  state  statute  for  regulation 
of  rates  is  not  a  snit  against  the  state 
of   which    there    is    no  jurisdiction. 
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appears  and  sabmits  it  cannot  challenge  jnrJsdiction.**  The  opinion 
is  expressed  in  New  York,  tliat  "no  doubt,  in  a  proper  ease,  the 
courts  of  this  state  will  entertain  jurisdiction  of  a  representative 
action  by  resident  stockholders  on  behalf  of  a  foreign  corporation,"*" 
but  it  will  not  do  so  to  restore  a  merged  and  extinguished  corpora- 
tion to  its  existence  and  franchises,**  nor  to  adjudicate  foreign  laud 
titles." 

It  is  now  well  settled  that,  whete  the  necessary  diversity  of  citizen- 
ship exists,  the  federal  courts  have  jnrisdiction  of  a  suit  by  a  stock- 
holder, on  behalf  of  himself  and  other  stockholders,  to  prevent  or 
xedresB  injuries  to  the  corporation.**    Either  the  existence  of  a  federal 


fecting  the  interna]  management  at 
its  affairs,  even  if  there  is  corporate 
property'  within  the  Jurisdictioa. 
HolmeB  T.  Jewett,  S5  Colo.  187,  134 
Fae.  666  {  Eellj  t.  Thomas,  234  Pa. 
419,  51  L.  B.  A.  (N.  S.)  122,  83  Atl. 
307;  MeCloskey  v.  Snawden,  212  Pa. 
249,  108  Am.  St.  Bep.  807,  61  AtL 
796;  Madden  t.  Penn  Elee.  Light  Co., 
181  Pa.  St.  617,  38  L.  B.  A.  633,  37 
At].  817. 

Suit  should  be  at  the  domicile  in 
order  to  enjoin  officers  from  improp- 
eily  disposing  of  its  assets;  but  prop- 
erty in  the  jurisdiction  may  be  pro- 
tected pendente  lite.  Monetise  t. 
Biley,  40  N.  T.  Misc.  110,  81  N.  T. 
Svpp.  32S. 

Equitj  has  jurisdiction  to  annul  a 
merger  agreement  though  one  of  the 
GOrporatioQB  is  foreign  and  is  served 
only  by  publication.  Enapp  v.  Su- 
preme Commandery,  United  Order 
Golden  Cross  of  World,  121  Tenn.  212, 
118  8.  W.  390. 

Where  no  visitorial  power  was  in- 
volved but  the  relief  was  merely  to 
compel  resident  directors  to  make  res- 
titntion,  and  all  parties  were  before 
the  court,  it  properly  retained  juris- 
diction to.  render  a  personal  decree. 
Babeock  v.  Farwell,  245  HI.  14,  137 
Am.  St.  Bep.  2S4,  19  Ann.  Cas.  74,  91 
N.  E.  683.  See  also  Oanzer  v.  Bosen- 
feld,  153  Wis.  442,  141  N.  W.  121. 

Suit  for  accounting  from  rerident 


directors  of  Delaware  corporation  hav- 
ing its  property  in  Mexico  and  place 
of  business  and  books  in  Illinois  may 
be  had  in  latter  state.  Voorheoa  v. 
Mason,  2iS  lU.  256,  91  N.  £U  10S6, 
TBT'g  148  ni.  App.  647. 

4t  Fleming  v.  Black  Warrior  Cop- 
per Co.,  Amalgamated,  15  Ariz.  1, 
51  L.  H.  A.  (N.  8.)  99,  136  Pac.  273. 

» Miller  V.  Quincy,  179  N.  Y.  294, 
72  N.  E.  lie ;  Howe  v.  New  York,  N. 
H.  ft  H.  B.  Co.,  142  N.  Y.  App.  Mv. 
451,  126  N.  Y.  Supp.  1090;  Jacobs  v. 
Mexican  Sngar  Befining  Co.,  104  H. 
Y.  App.  Div.  242,  93  N.  Y.  Bupp.  776; 
Ernst  T.  Butherford  ft  B.  8.  Gas  Co., 
38  N.  T.  App.  Diy.  388,  56  N.  T. 
Supp.  403. 

48  Howe  V.  New  York,  N.  H.  ft  H. 
R.  Co.,  142  N.  Y.  App.  Div.  451,  126 
N   Y.  &Qpp.  1090. 

47  But  as  the  action  is  personal  and 
not  in  rem,  the  court  is  not  deprived 
of  jurisdiction  becsuse  the  injunction 
prayed  will  indirectly  affect  land  in 
another  state.  Beed  v.  Holliugsworth, 
157  Iowa  94,  135  N.  W.  37. 

Where  cancellation  of  a  lease  Is  the 
object  of  the  suit,  It  does  not  in- 
volve the  title  to  the  land  lying  in  a 
foreign  country.  Jacobs  v.  Mexican 
Sugar  Befining  Co.,  104  N.  Y.  App. 
Div.  242,  93  N.  T.  Supp.   778. 

U  Doctor  V,  Harrington,  196  V.  8. 
579,  49  L.  Ed.  606;  Qreenwood  v. 
Union  Freight  B.  Co.,  105  TJ.  a  13, 
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qaestion  or  diversity  of  citizenship  will  sustain  juriBdiction  of  federal 
courts.*"  A  form^  demand  on  the  board  of  directors  to  bring  suit 
followed  hy  a  formal  refusal  cannot  confer  jurisdiction  on  a  federal 
court  on  the  ground  of  diversity  of  citizenship,  where  the  demand 
and  refusal  by  the  directors  are  made  simply  to  secure  the  fact  of 
diverse  citizenship.  "It  is  the  duty  of  the  court,  for  jurisdictional 
purposes,  to  ascertain  the  necessary  parties  to  the  suit,"  said  the 
court,  ' '  and  aUgn  them  upon  the  one  side  or  the  other  in  conformity 
with  their  true  interests  and  attitude,  irrespective  of  their  designs^ 
tions  in  the  bill. ' '  ^    Cases  begun  in  state  courts  may  be  removed 


26  L.  Ed.  961;  Dodge  v.  Woolse^,  18 
How.  (U.  a)  331,  15  L.  Ed.  401; 
ConsiuueEs'  Qas  Trust  Co.  v.  Quinby, 
137  Fed.  S82;  McKse  y.  Chautauqua 
Anembly,  124  Fed.  808;  LoniBTille 
Trurt  Co.  V,  Stone,  107  Fed.  305; 
Barnes  v.  Komegay,  62  Fed.  671; 
Pond  V.  Vermont  Valley  E.  Co.,  12 
BUtchf.  280,  Fed.  Caa.  No.  11,265. 
See  also  CitizeDs'  Savings  t  Truet 
Co.  T.  IlUnoii  Cent.  B.  Co.,  20S  U.  S. 
46,  51  L.  £d.  703. 

4»Ei  parte  Young,  209  U.  8.  123, 
52  L.  Ed.  714,  13  L.  B.  A.  (N.  8.)  832, 
14  Ajiu.  Cas.  764;  Howard  v.  Nation- 
al Tel.  Co.,  1S2  Fed.  215;  Larabee  v. 
Dolley,  175  Fed.  365,  aff'd  218  U.  6. 
121,  55  L.  Ed.  123;  Lindsley  v.  Natu- 
lol  Carbonie  Gaa  Co.,  162  Fed.  854; 
Perkins  r.  Northern  Pao.  Ey.  Co.,  155 
Fed.  445. 

Where  there  is  a  federal  question, 
jarisdiction  exists,  and  the  issue  of 
collusion  to  confer  it  by  arrangement 
ot  parties  cannot  ariae.  Bimpaou  v. 
Union  Stock  Yards  Co.  of  Omaha,  110 
Fed.  798. 

In  order  that  the  federal  courts 
may  have  jurisdiction,  the  plaiatiff 
and  the  defendants  must  be  citizens 
of  different  states.  If  the  plaintiff 
and  some  of  the  defendants,  or  some 
of  ths  plaintiffs  and  some  of  the  de- 
fendants, are  citizens  of  the  same 
state,  there  is  no  jurisdiction.  East 
Tennessee,  V.  £  0.  K.  B.  t.  Qrayson, 
118  U.  8.  240,  30  L.  Ed.  382;  Central 
B.  Co.  of  New  Jersey  v.  Mills,  113  IT. 


S.  249,  28  L.  Ed.  849;  Leary  v.  Co- 
lumbia River  4  P.  a  Nav.  Co.,  82  Fed. 
775;  Wilder  v.  Virginia,  T.  &  C.  Steel 
A  Iron  Co.,  46  Fed.  676;  Bell  v.  Dono- 
boe,  177  Fed.  710.  And  ^ee  Quincy 
T.  Steel,  120  U.  8.  241,  30  L.  Ed.  634. 

It  is  no  objection  that  some  stock- 
holders are  not  residents  of  the  dis- 
trict wherein  they  are  sued,  the  plain- 
tiffs being  residents  of  other  states 
and  the  corporation  of  the  district 
and  the  property  being  there.  Sohnltz 
V.  Diehl,  217  V.  8.  584,  54  L.  Ed.  896 
(mem.  dec);  Jellenik  t.  Huron  Cop- 
per Min.  Co.,  177  U.  &  1,  44  L.  Ed. 
647. 

As  to  amount  in  controversy,  see 
Carpenter  v.  En  oil  wood  Cemetery, 
188  Fed.  297;  Larabee  v.  Dollsy,  175 
Fed.  365,  aff'd  218  U.  8.  121,  55  L. 
Ed.  123. 

M  Kelly  v.  Dolan,  218  Fed.  966; 
Elkins  V.  Chicago,  119  Fed.  957. 

Where  there  is  no  actual  antago- 
nism between  parties,  the  alignmeot 
Is  all  on  one  side,  and  there  is  no 
jurisdiction.  Stephens  v.  Smartt,  172 
Fed.  466. 

The  plaintiff  cannot  give  the  court 
jurisdiction  by  omitting  a  necessary 
party  defendant  who  is  a  citizen  of 
the  same  state.  Wilder  v.  Virginia,- 
T.  ft  C.  Steel  ft  Iron  Co.,  46  Fed.  676; 
Douglas  V.  Richmond  ft  D.  B.  Co.,  106 
N.  C.  65,  10  S.  E.  1048. 

Suit  must  be  in  a  state  court  when 
the  presence  of  a  party  who  is  in- 
dispensable dastroys  diversity.     Car- 
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>  federal  courts  under  U.  S.  Jadicial  Code,  Sec  28.'*    JnrisdictiDD 


eon  V.  Allegauf  Windvw  Qlua  Co.,  ISO 
I'ed.  791. 

On  the  qnestioQ  of  juriEdiotion,  in- 
dispenuble  partiea  muat  be  brought 
in,  and  if  federal  jnriBdi«tioD  eziats, 
the  ease  can  go  on  without  other 
parties.  Especialljr  is  it  unnecessorjr 
to  bring  them  in  where  ouster  of  jur- 
isdiction would  result.  Knehler  t. 
Greene,  163  Fed.  91.  So  mining  a 
stockholder  a  part^  plaiatift  is  not 
required  if  it  will  defeat  the  jnri«- 
diction.  Pond  v.  Vermont  Valley  E, 
Co.,  12  BUtchf.  280,  Fed.  Gas.  No. 
11,266.  Nor  can  the  jurisdiction  be 
defeated  bj  other  stockholders  coming 
in  as  plaintiffs.  Btewart  v.  Dunham, 
lis  U.  a.  61,  29  L.  Ed.  329. 

Jurisdiction  appears  where  partiea 
are  diverse  citizens,  one  being  a  non- 
resident corporation  but  there  being 
property  in  the  district  as  to  which 
title  is  to  be  quieted  (Act  of  Con- 
gress, March  3,  1ST5].  Howard  v. 
National  Tel,  Co.,  182  Fed.  215. 

In  a  suit  in  the  federal  court  by  a 
nonresident  stockholder  to  enjoin  vio- 
lation of  corporate  duty  by  the  di- 
rectors, plaintiff  was  acting  with  oer- 
tain  minority  stockholders  who  paid 
a  portion  of  the  expense  of  the  suit 
and  who  resided  in  the  same  state  as 
that  of  the  corporation,  the  main 
portion  of  the  stockhdders  and  direc- 
tors being  opposed  to  the  suit.  It 
was  held  that  by  the  facta  above 
stated  the  jarisdiction  of  the  federal 
coort  was  not  affected.  New  Albany 
Waterworks  v.  Louisville  Banking 
Co.,  122  Fed.  778. 

The  corporation  is  regarded  as  a 
material  defendant  for  the  purpose 
of  jnrisdictional  diversity  whenever 
its  controlling  pejsons  are  opposed  to 
the  object  songht  by  plaintiff.  Ven- 
ner  v.  Great  Northern  R.  Co.,  209  U. 
8.  24,  S2  L.  Ed.  666;  Doctor  v.  Har- 
Hngton,  196  U.  8.  579,  49  L.  Ed.  606; 
Central  B.  Co.  of  New  Jersey  v.  Uills, 


113  U.  S.  249,  28  L.  Ed.  940;  Green- 
wood V.  Union  Freight  B.  Co.,  105  U. 
8.  13,  26  L.  Ed.  961;  Whitaker  v. 
Whitaker  Iron  Co.,  238  Fed.  980; 
Uyams  v.  Calumet  *  H.  Uin.  Co.,  221 
Fed.  S29;  Howard  v.  NaUonal  TeL 
Co.,  182  Fed.  £15;  Eelly  v.  Hissis- 
Bippi  Biver  Coaling  Co.,  175  Fed.  482 ; 
Groel  V.  United  Eleo,  Co.  of  New  Jer- 
sey, 132  Fed.  252;  De  Nenfville  v. 
New  York  &  N.  By.  Co.,  81  Fed.  10; 
Hutton  V.  Joseph  Bancroft  k  Sons  Co., 
77  Fed.  481, 

Where  there  is  no  basis  for  suit  by 
the  stockholder  rather  than  the  cor- 
poration, it  cannot  be  aligned  against 
hitn  and  the  bill  will  be  demurrable 
and  dismiesible  for  wsnt  of  jurisdic- 
tion, Hiraeh  v.  Independent  Steel  Co. 
of  America,  196  Fed.  104,  appeal  dis- 
missed 225  n.  8.  698,  56  K  Ed.  1263. 
Contra,  a  corporation  of  the  same  state 
as  plaintiff  is  a  necessary  defendant 
where  it  is  controlled  by  a  nonresi- 
dent corporation  and  the  suit  cannot 
be  removed  because  the  controversy 
is  not  "wholly"  between  diverse  cit- 
izens, Douglas  V.  Bichmond  ft  D.  B. 
Co.,  106  N.  C.  65,  10  S.  E.  1048. 

n  Bemoval  is  allowable  where  jur- 
isdictional diversity  or  other  juris- 
dictional ground  exists.  Sidway  v. 
Hhwonri  Land  &  Live  Stock  Co.,  116 
Fed.  381;  Fox  v.  Mackay,  60  Fed.  4; 
Gann  v.  Northeastern  B.  Co.,  57  Fed. 
417;  Wilder  v.  Virginia,  T.  *  a  Bteel 
&  Iron  Co.,  46  Fed.  676;  Shumway 
v.  Chicago  &  I.  B.  Co.,  4  Fed.  385. 

Defendant  with  same  interest  as 
complainant  is  aligned  with  hitn.  Hut- 
ton  v.  Joseph  Bancroft  li  Bona  Co., 
77  Fed.  481. 

Separable  controversies  may  be  re- 
moved if  as  to  them  there  is  such  di- 
versity. Geer  v.  Mathieson  Alkali 
Works,  190  U.  S.  428,  47  L.  Ed.  1122; 
Pollitz  V.  Wabash  E.  Co.,  176  Fed, 
333,  rev'g  167  Fed.  145;  Campbell  v. 
Milliken,    119    Fed.    981;    UcOinniss 
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does  not  depend  on  compliance  vitb  the  94th  Bule  of  Equity,**  ex- 
cept to  align  the  parties  "  and  exclude  collusion,**  and  is  unaffected 
by  the  fact  that  plaintiff  acquired  the  shares  for  the  purpose  of 
soLDg.**  Like  the  state  courts  the  federal  cotirts  will  decline  juris- 
diction over  the  internal  afl^rs  of  a  foreign  corporation.** 

§4080.  PartieB  plalntifT.  When  a  ^ckholder  sues  in  equity  to 
enforce  a  right  belonging  to  the  corporation,  or  to  enjoin  or  redress 
an  injury  to  the  corporation,  all  the  stockholders  are  interested  in 
the  result  of  the  suit.  It  is  not  for  hia  own  benefit  alone,  but  for  the 
benefit  of  all  the  stockholders,  and  it  must  therefore  be  broagbt  on 
behalf  of  the  complainant,  and  all  other  stockholders  other  than  snch, 
if  any,  as  are  made  defendants,*^  but  the  failure  to  do  this  may 


y.  Bwton  ft  M.  Consol.  Copper  &  Sil- 
ver Uin.  Co.,  119  Fed.  B6;  HanoTer 
Nat.  Bank  V.  Credits  Commutation 
Co.,  lis  Fed.  llOj  Lamm  v.  Parrot 
Bilvar  &  Copper  Co.,  Ill  Fed.  241; 
Fox  V.  Uackay,  60  Fed.  4;  Wilder  y. 
Virginia,  T.  £  C.  Steel  *  Iron  Co., 
46  Fed.  676. 

WNoncompUaneS  with  94th  Bale 
does  not  iTust  jnrisdiction,  but  eim- 
pij  exposes  the  complaint  to  ditmis- 
■al  or  proper  ohjection  for  want  of 
right  to  maintain  it.  Jurisdiction  is 
distinct  from  the  right  t«  maintain  a 
particular  rait.  V«nner  t.  Great 
Northern  R.  Co.,  SOQ  U.  8.  24,  52  L. 
Ed.  «66. 

Uln  BO  far  as  it  affeeta  the  align- 
ment of  parties  the  rnlo  goes  to  the 
jnriidiction  as  well  as  the  merits.  If 
no  divereit;  can  be  predicated  on  the 
allegationa,  there  can  be  no  jurisdic- 
tion. Gage  T.  Blverside  Tmst  Co., 
156  Fed.  1002. 

A  motion  to  vacate  an  order  for 
substituted  service  will  raise  the  ques- 
tion whether  plaintiff  shows  anj-  right 
to  maintain  the  suit  and  whether  it  ia 
good  in  substance,  because  if  no  good 
cause  of  action  is  pleaded  and  the  S4th 
Bnle  is  not  satisfied,  there  cannot  be 
SDch  diversity  as  jurisdiction  requires. 
Cage  V.  Biverside  Tmst  Co.,  156  Fed. 
1002. 


HOoUnaiou  will  not  be  inferred 
from  the  bare  fact  that  the  corpora- 
tion is  willing  to  have  the  relief  as 
prayed  for.  Poor  v.  Iowa  Cent.  By, 
Co.,  155  Fed.  226. 

W  Jurisdiction  ia  not  ousted  by  rea- 
son of  the  fact  that  shares  were  trana- 
ferred  to  plaintiff  to  sue  in  federal 
courts.  In  re  Clelaud,  218.  TT.  B.  120, 
54  L.  Ed.  962;  O'NeU  v.  Waleott  Uin. 
Co.,  174  Fed.  587,  27  L.  B.  A.  (N.  S.) 
200. 

M  Leary  v.  Colombia  River  ft  P.  8. 
Nav.  Co.,  82  Fed.  775l  See,  general- 
ly, the  chapter  oa  Foreign  Corpora- 
tions, Infra. 

61  Alabama.  JetFersou  County  Sav, 
Sank  V.  Francis,  115  Ala.  317,  23  So. 
48. 

OalifOTnla,  Wickersham  v.  Critten- 
den, 93  Cal.  17,  28  Pac.  788. 

Ovorgla.  McAfee  v.  Zettler,  103  Ga. 
679,  80  S.  E.  268. 

Hflw  Hampalilre.  Uareb  ▼.  Eastern 
B.  Co.,  40  N.  H.  548,  77  Am.  Dee.  732. 

K«w  Toik.  Continental  Seenrltiea 
Co.  T.  Belmont,  75  Misc.  234,  133  N. 
T.  Supp.  560,  afl'd  150  App.  Div.  29S, 
134  N.  T.  Supp.  636,  206  N.  Y.  7,  61 
L.  B.  A  (N.  8.)  112,  Ann.  Caa.  1014  A 
777,  99  N.  E.  138. 

Tftigland.  Taylor  v.  Salmon,  4  Uylne 
A  C.  134. 

A  rait  in  whlek  the  plaintifl  prays 
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be  waived,**  and  the  suit  is  maintainable  if  any  of  the  pluntifh  is 
compet^it.''  Other  stockholders  may  come  into  Buch  a  suit  to  take 
the  benefit  of  the  proceedings  and  decree,  not  to  oppose  and  nullify 
them.**  No  formal  order  making  them '  parties  is  required  when 
they  come  in  and  by  leave  file  a  petition."*  Under  the  federal  prac- 
tice they  need  not  all  be  brought  in  if  very  numerous,** 

§4081.  Partiea  defendant— The  eorparatioD,  (Amtb  ft&d  other 
stockholden.  "When  a  stockholder  sues  to  set  aside  or  enjoin  ultra 
vires  transactions,  or  to  enforce  any  right  belonging  to  the  corporation, 
or  to  redress  or  enjoin  any  Injury  t»  the  corporation,  the  corporation 
is  a  necessary  party  defendant,  bo  that  any  judgment  rendered  may 
be  binding  upon  it ;  and  if  it  is  not  made  a  party,  the  bill  or  com* 
plaint  is  demurrable.  "Such  a  snit  can  only  be  maintained  on  the 
gronnd  that  the  rights  of  the  corporation  are  involved.  These  ri^ts 
the  individual  shareholder  is  allowed  to  assert  in  behalf  of  himself 
and  associates,  because  the  directors  of  the  corporation  decline  to 
take  the  proper  steps  to  assert  them.  Manifestly  the  proceedings  for 
this  purpose  should  be  so  conducted  that  any  decree  which  shall  be 
made  on  the  merits  shall  conclude  the  corporation.    This  can  only  be 

tiffs  has  a  right  to  maintain  the  soit. 
Holmet  V.  Camp,  —  N.  T.  App.  Div. 
— ,  162  N.  T.  Snpp.  1014. 

IncRpseity  of  plaintiff  to  msiotain 
the  snit  is  no  objeetioD  where  other 
competent  etoekholden  have  come  in. 
Carver  v.  Southern  Iron  &  Steel  Co., 
78  N.  J.  Eq.  81,  78  AtL  240. 

«OForbeH  V.  Memphis,  B.  P.  ft  P.  R. 
Co.,  2  Woada  3S3,  Fed.  Cas.  No.  4,926; 
Wood  V.  Union  Qoapel  Church  Bidg. 
Abb  "n,  63  Wis.  9,  22  N.  W.  758. 

As  to  intervention,  see  also  1 4065, 

■1  Coltrane  v.  Templeton,  106  Fed. 
370. 

U  Under  New  Equity  Bnle  38,  very 
numerous  partiea  need  not  all  be 
brought  in,  where  It  will  be  almost 
impossible,  bat  one  may  sue  for  all 
and  the  court  may  proceed  to  decree. 
So  held  of  an  Insolvent  motual  savinga 
and  loan  corporation  which  waa  to  be 
wound  up  and  distribntion  made.  In 
re  Dennett,  221  Fed.  350. 


relief  whieb  will  inure  to  the  benefit 
of  all  the  stockholders,  although  in 
form  a  suit  in  behalf  of  the  plaintiff 
alone,  ia  in  behalf  of  all,  and  any 
ftoekbtdder  may  become  a  party  plain- 
tiff on  application.  Wood  v.  Union 
Gospel  Church  Bldg.  Ass'n,  63  Wis.  fi, 
22  N.  W.  766.  See  also  Flynn  v. 
Brooklyn  City  B.  Co.,  9  N.  Y.  App. 
Div.  288,  41  N.  T.  8npp.  566,  168  N. 
Y.  493;  53  N.  E.  S20. 

The  corporation  is  not  a  neoessary 
plaintiff.  Beed  v,  HoUingaworth,  167 
Iowa  94,  135  N.  W.  37. 

H  Failure  to  sue  on  behalf  of  other 
atockholdera  is  a  mere  defect  of  par- 
ties, and  ia  waived  if  objection  is  not 
taken  by  answer  or  demurrer.  Stewart 
r.  Erie  t  W.  Transp.  Co.,  17  Uinn. 
372;  HiBCOck  v.  Lacy,  9  N.  T.  Wk. 
578,  30  N.  Y.  Hupp.  860. 

N  Central  By.  Co.  v.  Collini,  40  Oa. 
682. 

In  absence  of  demurrer  for  non- 
joinder or  misjoinder  of  parties,  the 
enmplaint  will  stand  if  any  of  plaiu- 
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done  by  making  the  corporation  a  partf  defendant.  The  relief 
asked  ib  on  behalf  of  the  corporation,  not  the  indiridual  shareholder, 
and  if  it  be  granted  the  complainant  derives  only  an  incidental 
benefit  from  it.  It  would  be  wrong,  in  ease  the  shareholder  were  un- 
successftd,  to  allow  the  corporation  to  renew  the  litigation  in  another 
anit,  involving  precisely  the  same  snbjeet-matter.  To  avoid  such  a 
result,  a  court  of  equity  will  not  take  cognizance  of  a  bill  brought  to 
settle  a  question  in  which  the  corporation  ia  the  essential  party  in 
interest,  nnless  it  is  made  a  party  to  the  litigation."**    Another 


«•  Davenport  v.  Dows,  J8  Wall.  (H 
B.)  eaa,  &1  L.  Ed.  936. 

As  Biipporting  this  prineiple  av  ^ 
addflioir  t>e  following  deeisious: 

tJnltad  BtatM.  Strang  y,  Edaon, 
198  Fed.  813;  Morihead  v.  SoutherN 
Pae.  Co.,  lay  Fed.  350;  Putnam  v. 
Bncb,  58  Fed.  416,  54  Fed.  216;  Bell  v. 
Donohoe,  17  Fed.  710 ;  Taylor  v. 
Holmes,  14  Fed.  498;  Foote  v.  LUek, 
r,  UcLen  610,  Fed.  Cas.  No.  4,913. 

Ootondo.  Peek  v.  Peek,  3ft  Colo. 
421,  80  Pae.  1063. 

Ooanecacah  Allen  v.  Cnrti|,  20 
Conn.  486. 

O«orgl&,  Wesloiky  v.  Qnartenn^, 
133  Oa.  312,  51  8.  E-  426. 

nniuris.  Brnsehke  v.  Kord  Chicago 
Bohnetzen  Teroin,.  145  HL  433,  34  N. 
E.  417. 

UdlHia.  Carter  .v.  Ford  Plate  Olaaa 
Co.,  SS  Ind.  180. 

Sattncky.  Bhawban  v.  Zlnn,  79 
Ky*.  300. 

HalBK  Kenuebaic  k  P.  B.  Co.  v. 
Portland  ft  E.  Jt-  Co.,  54  Itte.  173; 
Bersey  v.  Veaue,  £4  Ue.  9,  41  Anw 
Dee.  364. 

HaanelnuattA  Convene  v.  United 
Shoe  Math.  Co.,  200  Maaa.  639,  95  N. 
K.  929. 


Groen  v.  Behoeffer,  7  Mo. 
App.  587. 

■MonUim  HeCtonnell  v.  Combina- 
lioD  Mining  A  Milling  Co.,  30  Mont. 
239, 104  Am.  St.  Kep.  703,  76  Pae.  104. 

Now  Janer.  Barry  v.  Moeller,  68 
S.  J.  £q.  ^,  ^9  AU.  97;  Elkina  v. 


Camden  ft  A.  B.  Co.,  36  N.  J.  Eq.  241. 

Maw  Toifc.  BrinekerhoS  v.  Boat, 
wlek,  88  N.  T.  52;  Qreavea  v.  Ooug^ 
69  N.  T.  154;  Fernandez  v:  Oreal 
Weatern  Ins.  Co.,  48  N.  T.  571,  573, 
8  Am.  Bep.  671;  Western  B.  Co.  v. 
Nolan,  48  N.  T.  013;  BeU  v.  Mall, 
11  How.  Pr.  264;  Ctmningham  v. 
Pell,  6  Paige  607;  Bobinson  v.  Smith, 
3  Paige  222,  233,  24  Am.  Dee.  212, 
217. 

ITortli  OaroUiia.  Dooglaa  \.  Biek- 
mond  ft  D.  B.  Co.,  106  N.  0.^,  10  8. 
E.   1048. 

OUalioma.  Starr  v.  Eeald,  28  Okla. 
792,  116  Pae.  188. 

Bonth  Anlliik:  Charleston  Insar- 
anee  ft  Tmst  Co.  v.  Sebring,  6  Sieh. 
Eq.  342. 

Taaaaisai.  Deaderiek  v.  Wilson, 
S  Baxt.  108;  Black  v.  Huggina,  B 
Tenn.  Ch.  780. 

VlrgJjiliL  ^ount  V.  Badford  Trust 
Co.,  03  Va.  427,  25  S.  E.  244. 

Wast  Virginia,  Cnimliih's  Adm'r 
V.  Shenandoah  TsUey  B.  Co.,  28  W.  Va. 
623. 

BnglanJ.  Bagshaw  v.  Baatem  U. 
By.  Co.,  7  Hare  114. 

Where  property  is  to  be  recovered 
for  the  corporation  it  is  Indiapensable. 
Lawrence  v.  Boutbern  Pae.  Co.,  180 
Fe^  ^22.  So  in  action  for  depriving 
it  of  its  property.  Starr  v.  Heald, 
26  Okla.  792,  116  Pao.  188. 

A  snbordlnate  eorporation  mnat  be 
made  pBrty  to  a  bill  by  its  minority 
stoekhdder  to  restralu  tbe  controlliag 
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accurate  statement  of  the  reason  for  thia  is;  "Saeh  corporation  is 
said  to  be  a  necessary  party  becanse  its  rights  are  involved  in  the 
litigation,  which  would  necessarily  be  fruitless  unless  the  corporation 
and  the  stockholders  represented  by  it,  other  than  the  plaintifEs  are 
bound  thereby.  Some  text-writers  and  some  cases  go  farther  and 
Hold  such  corporation  to  be  an  indispensable  party, '  not  simply  on  the 
general  principles  of  equity  pleading,  in  order  that  it  may  be  bound 
by  the  decree,  but  in  order  that  .the-  relief  when  granted  may  be 
awarded  to  it,  as  a  party  to  the  record,  hy  the  decree, '  or,  «s  it  is 
otherwise  expressed,  because  the  relief  askbd  for  'must  be  worked 
out  by  OP  through'  the  corporation."**  An  exception  to  this  has 
Ueenr  tdade  ii^  the  case  of  a  dissolved  corporatitm.** 

The  corporation'  must  be  served  as  well  as  named  a  defendant" 
That  the  petition  contains  a  prayer  that  tha  court,  appoint  an  oflScer 
or  some  other  appropriate  person  as  trustee  for  the  corporation  to 
receive  and  hold  whatever  may  be  found  due  it  does  not  render  it 
unnecessary  that  the  corporation  be  made  a  party ."^ 


corporstlon  from  voting  the  majority 
of  stock  in  eleetiona  of  diroctors. 
Hyun^'v.  Oid  DomiDion  Co.,  209  Fed. 
808,  modlfjing  204  Fed.  681  in  an- 
other retpeet. 

New  Equity  Bale  39  doee  not  en- 
able the  eoort  to  proceed  without  the 
eorporation  thobgh  it  is  beyond  the 
diatriet  Hysois  v.  Old  Dominion  Co., 
204  Fed.  681, 

That  the  eorporation  is  a  neeeesary 
party  in  na  action  under  the  Miehigan 
statute,  see  UcMillan  v.  Miller,  177 
Uioh.  611,  143  N.  W.  631;  Cbze  t. 
Hart,  63  Mich.  S57,  19  N.  W.  183, 
both  citing  Cleotta  t.  Anelanx,  53 
Mich.  227,  18  N.  W.  793. 

The  corporation  or  a  director  may 
be  added  as  new  Jiarties  under  the 
procedure  fCr  Ihat  purpose.  Bee  i  4082, 
infra. 

Where  a  receiTer  ha^  been  ap- 
pointed and  was  made  a  party,  the 
objection  wai  not  good  unless  made 
by  demurrer.  Barry  v.  Moeller,  68 
N.  J.   Eq.  483,  59   Atl.  i>7. 

M  3  Pom.  Eq.  Jut.  f  1095,  and  see 
KIdd  V.  New  Hampshire  Traction  Co., 
72  N.  H.  278,  66  L.  R.  A.  674,  66  AH. 


466.  See  also  Black  v.  Hn|^;ina,  i 
Tenn.  Ch.  780. 

A  foreign  receiver  who  hat  no  extra- 
territorial powers  or  rights,  need  not 
be  made  a  defendant.  Beed  v.  Hol- 
liugHworth,  167  Iowa  S4,  136  N.  W.  37. 

•*  A  foreign  corporation  is  not  a 
necessary  party  to  an  action  broaght 
Irj  one  of  its  stockholders,  on  behalf 
of  himself  and  the  others,  against  a 
domestic  corporation  having  properfy 
or  debts  owing  or  belonging  to  the 
foreign  corporation,  witore  the  bill 
flhowB  that  the  latter  has  ceased  to 
use  its  francbiee  and  been  dissolved. 
Cromlish'e  Adm'r  t,  Shenandoah  Val- 
ley B.  Co.,  28  W.  Va.  623. 

As  to  efteet  of  diMolutlon  on  saeh 
Euite,  see  i  4057,  supra. 

M  Merely  naming,  withont  serving, 
the  corporation  as  defendant  in  a  suit 
against  a  minority  of  its  director* 
for  wrongdoing  does  not  suffice, 
though  it  is  averred  to  be  useless  te 
make  request  to  sue.  EeHy  v.  Tboma^ 
234  Pa.  419,  51  Ll  B.  A.  (N.  &)  122, 
83  Atl.  307. 

<7  Doming  v.  Beatty  OH  Co,  72 
Sas.  614,  84  Pae.  S8S. 
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If  a  suit  broaght  by  «  stockholder  on  behalf  of  Himself  and  the 
odier  stoeUioldera  is  based  upon  fraudulent  or  wrongful  acts  or 
n^lect  on  the  part  of  the  directors  or  other  stockholders,  they  most 
be  made  parties  defendant,  so  that  they  may  have  an  opportuni^ 
to  defend,  and  so  that  redress  or.  relief  may  be  given  against  tiiem,** 
but  if   no   relief   is  sought   against  them   they  are   unnecessary.* 


SSUnitMt  Staua.  Bibon  v.  Chieago, 
B.  I.  &  P.  B.  Co.,  16  Wall.  446,  21  L. 
K6.  367;  Enritk  v.  Oregon  Bjr.  &  Nar. 
Co.,  27  Fed.  62S;  Taylor  v.  Holmei, 
14  Fed.  498. 

Alabama.  Tntwiler  t.  ToBoalooM 
Co&l,  Iron  ft  Land  Co.,  89  Ala.  391, 
7  So.  398. 

OnJlfontla.  Uoyle  t.  Landei;!,  21 
Pae.  1133. 

OMrgla.  Ea«t  Bome  Tbwn  Co.  t. 
Nagle,  58  Oa.  474. 

Mldilgan.  Westeott  v.  MinneBota 
Mia.  Go.,  23  Uicb.  149. 

MlawnrL  SUttery  v.  Bt.  Louis  ft 
N.  O.  Tranap.  Co.,  91  Uo.  217,  60  Am. 
Bep.  246,  4  8.  W,  79. 

Mnr  Tork.  Gray  v.  Fuller,  17  App. 
DJT.  29,  44  N.  T.  Bapp.  8S3.  Compare 
Amderton  t.  Wolf,  41  Hun  671. 

Holders  of  the  illegal  stock,  TOting 
of  wbieh  is  to  be  reetTainod,  mast  be 
joinod  aa  defendants.  Jones  t.  Naa- 
8a.u  Sabarban  Homo  Co.,  53  N.  T. 
Miae.  63,  103  N.  Y.  Supp.  1069. 

MThe  dire«tors  are  not  neceaaary 
parties  in  a  suit  to  enjoin  the  cor- 
poration from  doing  an  nltra  vires 
act,  or  to  set  aside  an  ultra  vires  act, 
for  they  merely  reprasent  the  corpora- 
tion. Pioneer  Gold  Mining  Co.  v. 
Baker,  20  Fed.  4;  Allen  v.  New  Jersey 
Sonthera  B.  Co.,  49  How.  Pr.  (N.  Y.) 
14;  Wood  V.  Union  Gospel  Church 
Bldg.  Asa'n,  63  Wia.  B,  22  N.  W.  766; 
Winch  V.  Birkenhead,  L.  ft  C.  J.  By. 
Co.,  5  De  Gex  ft  8.  562;  Bagshaw  v. 
Eastern  Tiiion  By.  Co.,  7  Hare  114. 

Where  the  snit  is  against  the  cor- 
poration and  majority  stockliolderB, 
and  the  directors  were  merely  the  de- 
fendants' instruments,  and  no  relief 


is  sought  against  them,  the  directors 
need  not  be  made  parties,  Woodroof 
V.  Howes,  88  Cal.  184,  Sfl  Pae.  111. 
Bee  also  Eldred  v,  Amenean  Palaco- 
Car  Co.,  99  Fed.  168;  Morse  t.  B^ 
State  Gas  Co.,  91  Fed.  944. 

The  officers  who  have  diverted  as- 
sets as  alleged  are  the  only  necessary 
iudividnal  parties  in  a  derivative  salt 
for  on  accounting.  Stockholders  who 
are  not  charged  with  partioipation  in 
the  wrong  are  not  proper  or  necessary 
parties,  though  tbey  might  be  proper 
parties  to  intervene  or  to  come  in 
«-ith  plaintiif  sning  for  all  others. 
HcCrea  v.  Bobertson,  192  N.  Y.  150, 
84  N.  E.  960,  Bfl'g  114  N.  Y.  App.  Di¥. 
77,  9S  N.  Y.  Bupp.  B94. 

On  a  snit  to  compel  veimbursement 
of  the  corporation  held  as  reeponsibla 
superior  of  tort-feasant  directors,  the 
treasurer  who  was  not  party  ill  jt 
except  to  pay  the  judgment  Iji  not 
a  proper  party.  Hill  v.  Murphy,  212 
Mass.  1,  40  L.  B.  A.  (N.  8.)  1102, 
Ann.  Cas.   1913  «  374,  98  N.  E.  781. 

Other  stockholders  not  sued  for  re- 
lief cannot  be  joined  as  defendants 
to  oppose  the  suit,  it  being  for  the 
benefit  of  them  as  well  as  of  plaintiffs. 
Hay  T,  Brookfleld,  160  N,  Y.  App. 
Div.  S77,  145  N.  Y.  Bupp.  543. 

The  majority  holders  are  not  neces- 
sary defendants.  Southwestern  Port- 
land Cement  Co.  v.  Latta  ft  Happer, 
—  Tex.  Civ.  App.  — ,  193  8.  W.  1116. 

Other  Stockholders  should  not  be 
impleaded  as  defendants  to  prevent 
maltiplicity,  nnleas  there  are  allega- 
tions that  other  suits  are  threatened. 
McCrea  v.  Bobertson,  192  N.  Y.  150, 
84  N.  E.  960,  aff'g  114  N.  Y.  App. 
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The  same  rule  is  also  applicable  to  agents  of  the  cCHTporation.™ 
Where  liability  is  joint  and  several,''*  as  in  an  action  by  stock- 
holdera  against  directors  for  wrongful  appropriation  of  corxwrate 
property  during  their  several  separate  terms  of  ofiSce,  it  ia  not  essen- 
tial that  all  the  parties  guilty  of  fraud  be  joined.^ 

§  4082,  — Third  persoiu  or  corporationB  invtAved  in  conbvveny. 

All  third  persona  or  corporstiona  whose  rights  are  to  be  adjudged 
or  against  whom  relief  is  sought  are  uecessary  parties.''*  Where  a 
stockholder  brings  suit  to  compel  the  corporation  to  sell  certain 
lands  and  distribute  the  proceeds,  and  the  corporation  answers  that 
the  land  has  been  sold  to  a  third  party  along  with  oUier  lands, 
although  by  mistake  the  land  in  question  was  omitted  from  the  deed, 
the  grantee  of  the  corporation  should  be  made  a  party  to  the  suit." 
Hence  if  the  subject-matter  of  the  suit  is  an  agreement,  transfer  or 
conveyance  "between  the  corporation  acting  by  its  directors  or  man- 
agers and  some  other  corporation  or  some  other  person,  strangers  to 
the  corporation,  it  is  proper  and  necessary  to  make  such  other  cor- 
poration or  person  a  party  defendant  to  the  suit,  "because  that  other 


Dlv.  77,  »  N.  T.  Bnpp.  694. 

There  Ib  a  misjoinder  where  eome 
director  defendants  were  not  directors 
at  the  time  of  certain  wfongi  com- 
plained of,  and  80  are  not  liable. 
Moran  v.  Vreeland,  81  N.  T.  ilige, 
6fM,  143  N.  Y.  8upp.  B22. 

Under  a  statute  providing  that  one 
liaving  adverse  interests  may  be  made 
n  partj  defendant,  a  stockholder  may 
not  maintain  action  against  the  pres- 
ident and  Other  stoekboldera  for  the 
refun^ng  of  money's  alleged  to  have 
been  unlawfully  obtained  from  the 
corporation,  aine^  the  interests  of  the 
stockholder  in  such  ease  are  not  ad- 
verse to  those  of  the  plaintiff.  Mc- 
Crea  V.  Mcdenahan,  114  N.  Y.  App. 
IHv.  70,  99  N.  Y.  Supp.  839. 

WThe  registrar  of  stock  or  trans- 
fer agent  is  not  a  necessary  party  to 
a  enit  to  avoid  the  stock  issue.  Pol- 
litz  T.  Wabash  B.  Co.,  142  N.  T.  App. 
Div.  765,  127  N.  Y.  Snpp.  782. 

TiSigwall  V.  City  Bank,  82  8.  C. 
382,  64  8.  E.  398. 

TB  Barry  v,  Moeller,  08  N.  J.  Eq. 
483,  S9  Atl.  B7. 


nTfae  holder  of  l^al  title  is  neces- 
sary party  where  stockholder  snes  in 
right  of  corporation  for  damage  to 
property.  Otherwise,  if  the  alleged  in- 
jury is  to  his  own  stock  or  to  dis- 
tributable assets  belonging  to  him. 
Bogert  v.  Southern  Pac.  Co.,  215  Fed. 
218. 

Subsidiary  corporations  affected  by 
ft  eontract  to  be  set  aside  are  not 
neceasary  parties  where  they  are 
owned  wholly  by  defendant  corpora- 
tion. Boss  v.  Quinnesee  Iron  Min. 
Co.,   227  Fed.   337. 

A  liquidator  of  a  bank,  ex  officio, 
is  not  a  proper  plaintiff  unless  he  is 
a  stockholder  of  defendant.  Neither 
is  he  a  proper  plaintiff  as  assignee  of 
a  stockholder  who  had  parted  with 
his  stock  and  retained  only  a  personal 
nonassignable  right.  Glarkson  v.  Wal- 
pole  Bubber  Co.,  156  N.  Y.  App.  Div. 
869,  142  N.  Y.  Snpp.  508. 

npinchbaek  t.  Bessemer  Mn.  ft 
Mfg.  Co.,  137  N.  C.  171,  49  S.  B.  106. 
See  also,  generally,  Hnmford  v.  Ecua- 
dor Development  Co.,  Ill  Fed.  639. 
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corporation  or  person  has  on  interest,  and  a  great  interest,  in  arguing 
the  question  and  having  it  decided,  once  for  all,  whether  the  agree- 
ment in  question  is  really  within  the  powers  or  without  the  powers  of 
the  corporation  of  ■which  the  corporator  is  a  member.""  Further- 
more, BDch  other  corporation  or  person  will  not  ,be  boimd  by  the 
decree  that  may  be  rendered,  unless  made  a  party." 

Where  suit  is  brought  by  a  stockholder  to  protect  the  interests 
of  the  corporation,  the  allegation  being  that  the  stock  of  the  first 
corporation  has  been  transferred  to  the  second  corporation  without 

lias  V.  Penn-Wyoming  Copper  Co.,  203 
Fed.  726. 

In  an  action  to  eet  aside  a  note  of 
the  corporation  executed  by  the  direc- 
tora  to  a  bank,  the  bank  is  a  UGceasary 
party.  McConnell  v.  Combination 
Mining  &  Milling  Co.,  31  Mont.  563, 
79  Pac.  24S. 

Bankers  who  have  agreed  to  pur- 
chase notes  when  issued  are  not  proper 
parties  to  a  suit  to  restrain  payment 
cf  dividends  out  of  the  proceeds.  They 
would  be,  however,  if  the  suit  was  to 
cancel  tbeir  contract.  Holmes  v.  8t. 
Joseph  Lead  Co.,  84  N.  7.  Miac.  27S, 
147  N.  Y.  Supp.  104,  aff'd  163  N.  T. 
App.  Div.  885,  147  N.  Y.  Supp.  1117. 

Security  holders  must  be  joined  if 
the  securities  are  to  be  adjudged  In- 
valid. PoUitz  V,  Wabash  E.  Co.,  142 
N.  Y.  App.  Div.  755,  137  N.  Y.  Bupp. 
782. 

On  a  bill  to  cancel  patent  licenses 
because  gratuitous  and  thus  wasteful, 
the  licensees  are  necessary  defendants. 
Hayden  v.  Perfection  Cooler  Co.,  217 
Fed.  171. 

Id  an  action  to  enforce  &  restrictive 
trade  agreement  contained  in  an 
agreement  for  the  purchase  of  stock, 
the  nominal  purchaser  ia  not  a  neces- 
sary party,  where  the  sale  was  fully 
executed  and  his  functions  ended.  Ol- 
son V.  Ostby,  178  HI.  App.  165. 

TflMorshead  v.  Southern  Pac.  Co., 
123  Fed,  350;  Fleming  v.  Black  War- 
rior  Copper  Co.,  Amalgamated,  15 
Ariz.  1,  51  L.  B.  A.  (N.  S.)  99,  136 
Pec.  273;  Tipton  v.  Postal  Clerks  Inv. 


VB  united  StfttM.  Biban  v.  Chicago, 
R.  I.  a>  P.  B.  Co.,  16  WaU.  446,  21  L. 
Ed.  367. 

HanachiuMtttt.  Peabody  v,  Flint, 
6  Allen  52. 

Now  J«n«r.  Elkins  v.  Camden  ft  A. 
H.  Co.,  36  N.  J.  Eq.  241. 

Nmr  Tork.  Meyers  v.  Scott,  50  Sun 
603,  2  N,  Y.  Supp.  753. 

EnglMHI.  Salomons  v.  Laing,  12 
Beav,  377;  Hare  v.  London  A  N.  W. 
By.  Cff,,  1  Johns.  A  E.  252;  Sir  G. 
Jessel,  M.  B.,  in  Bussell  v.  Wakefield 
Waterworks  Co.,  L.  B.  20  Eq.  474. 

An  unconscionable  contract,  being 
merely  voidable,  cannot  be  annulled 
without  the  other  party  tO  the  con- 
tract being  a  party  defendant.  Col- 
lins V.  Penn-Wyoming  Copper  Co.,  203 
I  ed.  726. 

Purchaser  or  recipient  is  not  proper 
party  defendant  unless  implic&ted. 
McManus  v.  Durant,  151  N.  Y.  App. 
Div.  663,  136  N.  Y.  Supp.  223. 

In  a  suit  by  a  stockholder  to  compel 
restitution  of  assets  alleged  to  have 
been  fraudulently  transferred  to  the 
defendants,  it  is  not  necessary  to  join 
as  parties  defendant  the  persons  by 
or  through  wbom  the  transfer  was 
made,  or  a  person  who  holds  some  of 
tbe  assets  as  a  mere  depositary,  and 
subject  to  the  orders  of  the  defend- 
ants, when  no  relief  is  sought  against 
them.  Eldred  v.  American  Palace- 
Car  Co.,  99  Fed.  168. 

The  other  party  to  a  contract  to  be 
set  aside  is  a  necessary  party.     Col- 

69 
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due  consideration,  it  is  proper  to  name  as  one  of  the  defendants  a 
person  to  whom  the  second  corporation  has  transferred  shares  of  stock 
of  the  first  corporation  so  wrongfully  obtained,  such  person  having 
taken  with  knowledge  of  the  facts ; ""  and  it  has  been  ruled  that  all 
stockholders  of  a  consolidated  corporation  are  necessary  parties  to  a 
suit  to  annul  the  consolidation  brought  by  holders  of  stock  in  tme 
of  the  constituent  corporations." 

If  a  corporation  is  in  the  hands  of  a  receiver  at  the  time  of  a  stock- 
holder's  suit,  the  receiver,  as  he  represents  the  corporation,  is  a 
necessary  party.™ 

New  parties  may  be  added  in  the  usual  mode." 

Where  suit  is  brought  by  minority  stockholders  against  corporate 

officers  for  misappropriation  of  corporate  funds,  the  bill  will  not 

be  disLiissed  because  certain  third  parties  were  equally  guilty  with 

the  corporate  officers,  inasmuch  as  the  officers  must  be  held  liable  to 

■  respond  for  their  own  wrongdoing,'* 

1 4083.  Pleadinj:  ajid  procedure— In  general.  The  general  rules  of 
pleading  are  not  proper  matter  in  this  connection,  nor  are  those 
which  are  applicable  alike  to  all  actions  by  or  against  the  corpora- 
tion. This  and  the  next  three  sections  are  therefore  narrowed 
to  such  pleading  as  belongs  specially  to  a  stockholder's  suit.  Never- 
theless, in  view  of  the  principle  that  every  such  suit  must  state  a 
cause  of  action  on  which  the  corporation  mi^^t  sue,  it  is  essential 

Aaa'n 


-  Tei.  Civ.  App.  — ,  173  S.  W. 
562. 

Tr  Uontgoiiierj  Traction  Co.  v.  Har- 
mon, 140  Ala.  505,  37  So.   371. 

71  Alabama  Fidelitj  MortKage  ft 
Bond  Co.  V,  Dubberl7,  —  Ala.  — ,  73 
So.  011. 

7S  Porter  v.  Sabin,  149  TT.  8.  473, 
37  L.  Ed.  815;  Holton  v.  Wallace,  77 
Fed.  61,  aS'g  6fl  Fed.  4W.  And  aee 
Swope  V.  Villard,  61  Fed.  417. 

Foreign  receiver.  Seagrist  v.  Beid, 
171  N.  T.  App.  Div.  755,  157  N.  T. 
Supp.  979. 

Xeceiver,  though  diacbarged,  has 
title  to  a.  cauae  of  action  to  aet  aside 
a  fraudulent  foreclosure,  and  roust  be 
made  a  partjr  so  that  corporate  cred- 
ilots  tnaj  be  represented.  Uichel  v. 
BetE,  108  N.  T.  App.  Div.  241,  95  N. 
Y.  Supp.  844. 


Beeeivera  of  other  eocporatioDB, 
leasing  the  property,  are  not  proper 
parties  unless  they  were  connected 
with  the  lease  complained  of.  Moran 
V.  Vreeland,  81  N.  T.  Misc.  66^  143 
N.  T.  Supp.  52E 

Aa  to  effect  of  receivership  on  light 
to  sue,  aee  I  4056,  supra. 

U  A  foreign  federal  receiver  (ap- 
pointed aneillsry  receiver  within  the 
state)  should  be  made  party  on  mo- 
tion where  he  has  possession  of, 
though  not  title  to,  the  corporate  prop- 
erty with  authority  to  intervene  in 
actions  and  conserve  its  property  and 
the  action  ie  one  to  recover  from  di- 
rectora  a  sum  belonging  to  the  cor- 
poration. Be^rist  v.  Beid,  171  N.  T. 
App.  Div.  755,  157  N.  T,  Supp.  «79. 

UVon  Amim,  r.  American  Tube 
Works,  188  Uus.  SIS,  74  N.  S.  6S0. 
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to  obeervB  carefully  not  only  all  the  rules  of  pleading  that  apply  to 
actions  or  defenses  by  corporations,  but  also  all  those  that  have  to  do 
with  setting  out  the  particular  cause  of  action  or  defense  or  the  facts 
involved  therein," 

The  pleadings  should  be  in  the  name  of  the  party  making  them, 
for  a  stockholder,  merely  as  such,  has  no  authority,  and  is  absolutely 
without  the  power  to  file  a  bill  or  answer  in  the  name  of  or  for  the 
corporation  so  as  to  make  it  a  party.  He  cannot  do  so  even  by  leave 
of  court,  for  a  corporation  cannot  be  made  a  party  in  such  a  way. 
The  only  remedy  of  the  stockholder,  so  as  to  bring  the  corporation 
before  the  court,  is  by  a  bill  in  equity,  or  cross-bill,  in  his  own  behalf, 
or  in  behalf  of  himself  and  other  stockholders,  making  the  corpora- 
tion a  party  defendant,  as  explained  in  the  preceding  sections." 
The  complaint  should  be  on  behalf  of  all  similarly  situated  stock- 
holders who  wish  to  come  in  with  plaintiff.** 

Distinct  and  multifarious  matters,**  such  as  derivative  and 
individual  causes  of  action  **  cannot  be  united  in  one  count  or  com- 


SS  Consult  Btandard  works  on  that 
subject.  Ah  to  rules  applicable  to  ac- 
tioiu  bj  or  against  corporations  gen- 
erallj,  see  Chap.  47,  lupia. 

a)  BroQSOn  t.  La  CroMe  &  H..  B.  Co., 
2  Wall.  {U.  8.)  283,  17  L.  Ed.  725; 
Hughes  Maaufacturiug  £  Lumber  Co. 
V.  Culver,  —  Ark.  ~,  18?  8.  W.  850j 
Hannah  v.  Uniou  Conaol.  Warebouie 
Co.,  144  Oa.  291,  66  8.  E.  1085;  Cot- 
neU  V.  Situs,  111  Go.  828,  36  8.  E.  627. 

M8ee  14080,  supra. 

•>  Burrows  v.  Interborough  Metro- 
politan Co.,  ISG  Fed.  3SB;  Eobinson  v. 
DeLuxe  Uotor  Car  Co.  of  New  Jeraej, 
170  Mich.  163,  135  N.  W.  8S7. 

H  Backus  v.  Brooks,  tSS  Fed.  452, 
modifying  decree  189  Fed.  922;  Brock 
V.  Poor,  216  N.  T.  387,  111  N.  E.  229, 
rev'g  167  N.  T.  App.  Div.  784,  7S8, 
800,  153  N.  Y.  Supp.  332 ;  Witherbee 
V.  Bowles,  142  N,  Y.  App.  Div.  407, 
126  N.  T.  8upp.  954,  rev'd  201  N.  Y. 
427,  95  N.  E.  27,  on  ground  that  com- 
plaint did  not  BO  unite  two  causes; 
Brown  t.  Utopia  Land  Co.,  118  N.  Y. 
App.  Di».  364,  103  N.  Y.  Supp,  50; 
Scharf  V.  Warren-Scbart  Asphalt  Pav. 


Co.,  5  N.  Y.  App.  Div.  439,  3fi  N.  T. 
Supp.  197;  Smith  v,  Oklahoma  Supply 
Co.,  46  Okla.  776,  149  Pae.  8TB, 

A  complaint  will  be  regarded  >a 
wholly  individual  and  not  derivative, 
and  therefore  an  good  against  demur- 
rer, where  it  alleges  a  fraudulent  in- 
crease of  stock  to  deprive  plaiutiffa 
of  control  and  seeks  reinstatement  of 
their  control,  and  where  most  of  the 
allegations  are  appropriate  to  that 
theory,  though  there  are  also  allega- 
tions which  would  be  appropriate  in 
a  derivative  action  for  the  corpora- 
tion. Witherbeo  v.  Bowles,  201  N.  T. 
427,  95  N.  E.  27,  rev'g  142  N.  T.  App. 
Div.  407,  126  N.  Y.  Supp,  954. 

Action  to  enforce  tnut  agreement 
with  stockholders  held  individual  and 
not  derivative,  aUegatians  appropriate 
to  latter  form  of  action  being  regard- 
ed as  surplusage.  Brock  v.  Poor,  167 
N.  Y.  App.  Div.  798,  153  N.  Y.  Supp. 
342. 

Failure  of  the  president  to  divide 
moneys  as  agreed  among  plaintiff  and 
other  stockholders  presents  a  distinct 
cause  of  action  from  that  for  divert- 
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plaint,  unless  to  avoid  multiplicity,"  or  where  one  cause  is  merely  a 
subsidiary  of  the  other,"  and  if  there  are  two  or  more  causes  of  action, 
they  should  be  separately  pleaded  as  the  procedural  law  requires.** 


in^  mone^B  from  the  corporation.  Uc- 
Crea  v.  McCIenahan,  114  N.  Y.  App. 
Div.  TO,  Sa  N.  Y.  Supp.  689,  aff'd  192 
N.  Y.  150,  84  N.  E.  960. 

Id  a  derivative  action  to  recover 
wasted  assets,  a  cause  of  action  for 
disBolution.  and  receivership  cannot 
be  joined.  Nevins  v  Brooklyn  Cit- 
L  (N.  Y.  MiHc),  157  N.  Y.  Supp. 


96. 

A  statutory  right  of  action  in  stock- 
holders for  dividends  paid  out  of  cap- 
ital cannot  be  joined  in  a  bill  to  re- 
cover from  defeadaut  directors  secret 
profits.  Fleisher  v.  WeBt  Jersey  Se- 
curities Co.,  81  N.  J.  Eq.  S5,  92  AtL 
575. 

While  an  incidental  cause  may  be 
added  to  such  a  bill,  it  is  not  proper 
to  add  an  individual  cause  for  deceit 
to  plaintiff.  Price  v.  Uuion  Land  Co., 
187  Fed.  888. 

It  Where  the  same  relief  may  prop- 
erly be  granted  under  a  bill  to  a  mi- 
nority stockholder  and  to  the  corpora- 
tion, and  the  purpose  of  the  suit  by 
the  minority  stockholder  is  in  his 
own  behalf  and  in  that  of  the  corpora- 
tion, and  the  two  claims  are  based 
on  the  same  facts,  they  may  be  nnited 
io  one  bill.  In  the  case  at  bar  the 
basis  of  the  complaint  was  loss  due 
to  wrongful  acts  of  the  majority.  The 
prayer  was  in  the  alternative  to  have 
one  of  the  constituent  corporations  to 
a  consolidation  rehabilitated  or  for  a 
lien  upon  the  property  of  bis  constitn- 
eiit  corporation  and  upon  the  lionsol- 
idated  corporation.  Clearly,  therefore, 
the  pounds  for  sustaining  both  tfae 
claim  in  behalf  of  complainant  indi- 
vidually and  the  corporation  were 
based  on  the  same  facts  and  the  relief 
sought  WHS  the  same  in  each  case. 
Since  it  is  one  of  the  functions  of  a 
eonrt  of  equity  to  avoid  a  multiplicity 


of  suits,  there  would  seem  to  be  ao 
reason  why  in  such  case  a  court  of 
equity  should  compel  the  pleader  to 
prove  the  same  facts  in  two  separate 
eases.  Jonai  v.  Uissauri -Edison  £1m. 
Co.,  144  Fed.  765. 

H  To  a  bill  for  restoration  of  prop- 
ertjr  may  be  added  an  incidental  cause 
for  rescission  of  an  exchange  of  the 
defrauded  corporation 's  stock  for 
bonds  of  the  other,  and  for  reinstate- 
msnt  as  stockholders  plaintifFs.  Such 
is  not  mnltifariona  Price  v.  TTnion 
Land  Co.,  187  Fed.  886. 

A  bill  may  seek  recovery  by  the  cor- 
poration against  directors  as  subsid- 
iary to  the  main  purpose  of  adjusting 
the  equities  between  plaintiff,  a  de- 
frauded stockhoider,  and  director* 
and  for  a  personal  decree  against 
them  after  distribution  on  winding  up. 
King  V.  Livingston  Hfg.  Co.,  192  Ala. 
269,  G8  Bo.  S97. 

8V  Allegations  of  neglect  by  direc- 
tors can  be  combined  in  the  same  com- 
plaint with  allegations  of  a  eonspira^ 
to  injure  the  corporation.  Fleitmann 
V.  Werner,  174  N,  Y.  App.  Biv.  781, 
181  N,  Y.  Snpp.  650. 

Stating  two  reasons  or  grounds  why- 
en  action  is  illegal  (e.  g.,  ultra  virea 
and  personal  interest  of  directors) 
does  not  make  two  causes  of  aetion 
to  set  aside  or  restrain  the  acts  al- 
leged. Pollitz  V.  Wabash  B.  Co.,  142 
N.  T.  App.  DiT.  75S,  127  N.  Y.  Supp. 
783. 

Failure  to  separate  them  indicates 
a  purpose  of  pleading  only  one  cause 
of  action;  and  hence  added  allega- 
tions which  are  proper  but  might  also 
be  proper  in  statutory  actions  to  re- 
move officers,  etc.,  will  not  stamp  the 
complaint  as  one  stating  two  causes. 
Addition  of  an  ill-founded  prayer  does 
not  alter  this  result.    Brahm  v.  U.  C. 
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It  is  not  multifarious  to  allege  the  means  whereby  the  thing  com- 
plained of  was  done,  though  it  involves  several  acts,  some  of  them 
ordinarily  wrongs  in  themselves.**  Joined  causes  most  affect  all 
plaintiff  or  some  common  right  of  all  of  them,"  and  unconnected 
causes  affecting  different  defendants  cannot  be  joined.**    In  an  action 


Gehl  Oo^  13S  Vis.  674,  112  N.  W. 
1097. 

M  Allegations  of  a  eonapiraej'  to  de- 
frsud  when  merely  a  means  doea  not 
niake  an  impropei  joinder  with  an 
action  to  recover  enms  Bbatraeted  and 
to  enjoin  further  payments.  Simon  v. 
Weaver,  143  Wis.  330,  127  N.  W.  950, 

A  eanu  of  aetfou  is  single  which 
■eeke  to  restore  to  the  corporation 
and  have  sold  for  the  stockholders 
diverse  properties,  all  alleged  to  have 
been  illegally  acquired  with  eorporate 
money  and  to  be  held  by  various  de- 
fendants. Venner  v.  Oreat  Northern 
By.  Co.,  117  Minn.  447, 136  N.  W.  271. 

■IKiekbnsch  v.  Rnggles,  105  S.  C. 
52S,  90  8.  E.  163. 

M  Wrongf nl  assignment  of  bonds  to 
a  director  instead  of  returning  them 
to  his  corporation  is  a  distinct  caass 
from  alleged  wrongful  acquisition 
of  other  bonds  by  another  director  by 
means  of  purchase  of  notes  carrying 
them  as  collateral,  O'Connor  v,  Vir- 
ginia Passenger  k  Power  Ca,  184  N. 
y,'  46,  76  N,  E.  108E,  rev  'g  107  N.  T. 
App.  Div.  630,  B5  N,  T.  Bupp,  1149. 
The  trial  court,  on  a  motion  to  state 
separately  and  nnmber  canaee  of  ac- 
tion, deemed  this  same  complaint  to 
be  bad  because  the  cause  of  action 
was  not  one  accruing  to  the  corpora- 
tion, and  for  that  reason  denied  the 
motion,  O'Connor  ▼,  Virginia  Psa- 
senger  t  Power  Co.,  45  N.  T.  Wfie. 
228,  92  N.  T.  Supp.  161. 

Injury  to  the  business  of  one  com- 
pany is  a  cause  distinct  from  depre- 
ciation of  the  value  of  stock  held  by 
it  in  another  company,  a  subsidiary, 
due  to  wrongs  against  that  company. 
They  eannot  be  united,    ileltmann  v. 


Werner,  174  N.  T.  App.  Div.  781, 
181  N.  Y.  Supp.  600. 

Diverse  causes  eannot  be  united  by 
alleging  that  they  were  the  outcome 
of  a  conspiracy.  Fleitmann  v.  Wer- 
ner, 174  N.  y.  App.  Div.  781,  161  N. 
Y.  Supp.  650. 

Addition  of  cause  for  treble  dam- 
ages under  anti-trust  act  makes  mul- 
tifariona  a  bill  which  prays  relief 
againflt  unlawful  transfer  of  all  prop- 
erty. Uetcalf  V.  American  Sehool- 
Fnmitnre  Co.,  108  Fed.  900. 

Not  multifarious  in  seeking  to  en- 
join attorney  general  and  railroad 
conmissioa  from  promulgating  and 
enforcing  confiscatory  rates  under  a 
statute,  though  tbeit  acts  and  func- 
tions are  dwtinet,  both  however  ae- 
BUming  to  act  nnder  the  same  Invalid 
statute.  Perkins  v.  Northern  Pac.  By. 
Co.,  165  Fed.  445. 

In  suit  by  a  testamentary  trustee 
btrfding  eorporate  stock  to  eompel  the 
eorporate  oflScers  to  account  for  mis- 
application of  corporate  fand«,  and  to 
have  them  enjoined  from  performance 
of  eorporate  duties  and  for  their  re- 
moval, prayer  may  not  be  made,  also, 
that  the  president  of  a  co-executor 
with  the  plaintiff  account  to  the  es- 
tate, inasmuch  as  the  suit  Is  based 
upon  the  relation  between  the  defend- 
anbi  and  the  corporation.  Hirsch  v. 
Jones,  lis  N.  Y.  App.  Div.  166,  100 
N.  T.  Snpp.  687. 

A  bill  by  a  stoekholder  of  a  bank 
is  not  demurrable  as  stating  two 
causes  of  action  where  It  s«ks  for 
an  accounting  on  the  part  of  the 
direetors  and  the  appointment  of  a 
receiver  for  a  bank  in  process  of 
liquidation   under   resolution   of  the 
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against  directrara  brotight  by  a  stockholder,  there  is  no  improper 
joinder  although  part  of  the  directors  have  been  guilty  of  wrongful 
acts  and  another  part  of  them  merely  guilty  of  failure  to  properly 
perform  their  datiea." 

The  prayer  should  be  framed  to  ask  relief  only  such  as  the  com- 
plaint warrants  and  only  against  parties  before  the  conrt.** 

The  usual  practice  as  to  amendments  ia  followed,  allowing  them  to 
supply  or  cure  deficiencies  **  if  seasonably  asked  for.** 

New  parties  may  be  added  by  amendment  oonformable  to  the  prac- 
tice and  the  rules  of  court." 

g  40&4.  —  AU^in;  cattie  of  aetion  and  plaintiff*!  rigbt  at  itotdE- 
holder.  "It  is  quite  plain  that  the  complaint  in  such  an  action 
should  set  forth  but  two  things:  Firat,  the  cause  of  action  in  favor 
of  the  corporation,  which  should  be  stated  in  exactly  the  same  manner 
and  with  the  same  detail  of  facts  aa  would  be  proper  in  case  the 
corporation  itself  had  brought  the  action;  second,  the  facts  which 
entitle  the  plaintiff  to  maintain  the  action  in  place  of  the  carpOTati<m, 


Btoekholders.  Hatthewa  v.  Bank  of 
Allendale,  60  8.  C.  183,  38  8.  E.  437. 

A  bill  to  annul  aoceptanoe  of  a  new 
franehiie  and  an  ordinance  granting 
it  ii  multifarious  if  relief  is  aoug'lit 
cu  distinct  grounds  with  which  a  de- 
fendant citj  is  not  eonneeted.  Ten- 
ner T.  Chicago  Citr  Uj.  Co.,  ESS  111. 
349,  86  N.  E.  206. 

M  Tonng  v.  Equitable  Zjife  Asanr. 
Society,  49  N.  Y.  Uise.  347,  99  N.  T. 
8upp.  446. 

M  Portion  of  prayer  asking  relief 
BgBJnat  persona  not  made  parties  maj 
be  regarded  as  sarplusage  on  demurrer 
to  complaint.  O'Connor  v.  Vir^nia 
Passenger  ft  Power  Co.,  184  N.  T.  46, 
76  N.  E.  1082,  rev'g  107  N.  T.  App. 
Piv.  630,  9S  N.  Y.  Supp.  1149. 

Aa  to  what  relief  may  be  bad,  aee 
i  4090  et  eeq.,  infra. 

W  Amendments  most  not  ebange  the 
character  and  object  of  the  original 
suit  or  the  asserted  liability  from 
some  to  part  of  defendants.  Whitaker 
V.  Whitaker  Iron  Co.,  238  Fed.  OSO. 

Amendment  to  supply  formal  alle- 
gations of  demand  and  refusal  or 
equivalent,  will  ordinarily  be  allowed 


rather  than  to  dlfmian  on  denKinrer, 
Clark  V.  Marks,  111  He.  818,  88  Ail. 
718. 

Amendment  to  cffei  restltntioii  btfd 
properly  allowed  in  diaeretion.  An- 
derson V.  Scandia  Hin.  SyndiciBto,  Sfl 
8.  D.  &S8,  128  N.  W.  1016. 

Amendment  should  be  allowed  to 
eliminate  a  multifarious  cause.  Baekns 
V.  Brooks,  195  Fed.  46S;  tnodifying 
1S9  Fed.  9S2. 

•>  Second  amendment  to  Implead  a 
defendant  denied  because  of  delay. 
North  T.  Union  Savings  A  Loan  Ass'n, 
69  Ore.  4S3,  117  Pac.  8S& 

n  Under  New  Equity  Bule  19, 
which  leaves  it  to  diietetion  of  court, 
an  amendment  adding  a  party  was 
allowed,  notwithstanding  his  interest 
might  have  been  known  when  the  bUl 
was  filed.  Whitaker  v.  Whitaker  Iron 
Co.,  238  Fed.  980. 

Under  a  code  provision  empowering 
necessary  parties  to  be  brought  in,  the 
corporation  may  be  ao  Joined  if  omit- 
ted. Kiekbnseb  v.  Buggies,  105  8.  C. 
5SS,  BO  S.  E.  ISS.  A  director  may  be 
added  as  new  party  thongh  not  ap- 
parently within  the  distriet  or  snbjeet 
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that  he  is  a  etoeUiolder  therein,  and  that  the  corporaticoi  itself  haa 
either  refosed  or  nnreasonably  failed  to  bring  the  action.  Ordinarily 
no  other  alle^tions  are  necessary  or  material.""  These  should  be 
averred  definitely  and  with  certainty  and  particularity  and  not  as 
conclusions  or  inferences,**  tJllouerh   great  particularity   is  not  re- 


ta  wrviee,  U  before  appeu&nee  da7 
tie  may  be  found  within  it.  Whitaker 
y.  Whitaker  Iron  Co.,  ESS  Fed.  980. 

M  KavauaDgh  t.  Commonwealtb 
Trust  Co.,  181  N.  T.  121,  73  N.  E.  668, 
af 'g  99  N.  T.  App.  Dlv.  620,  91  N. 
Y.  Snpp.  1D99.  To  the  earns  effect 
aee  Continental  Seenritiea  Co.  v.  Bel- 
mont, 206  N.  Y.  7,  61  L.  B.  A.  (N.  8.) 
112,  Ann.  Oaa.  1914  A  777,  99  N.  E. 
138,  aff'g  150  N.  T.  App.  Div.  298, 134 
N.  Y.  Snpp.  6S5,  7S  N.  Y.  Misc.  234, 
133  N.  Y,  Snpp.  660;  O'Connor  v.  Vir- 
ginia Paesenger  k  Poyrer  Co.,  184  N.  T. 
46,  76  N.  E.  1082,  rev  'g  107  N.  T.  App. 
Kv.  630,  95  N.  Y.  Supp.  1149;  Fleit- 
mann  v.  Werner,  174  N.  Y.  App,  Dlv. 
781,  161  N.  T.  Bupp.  650;  Qabb  v. 
Cook,  161  N.  Y.  App.  Div.  775,  147 
N.  Y.  Sapp.  94;  Weingreen  v.  Hiehel- 
baeher,  139  N.  Y.  App.  Div.  931,  124 
J^.  Y.  Snpp.  41;  Eelb  v.  Mortimer, 
135  N.  Y.  App.  Div.  542,  120  N.  Y. 
Snpp.  643;  CnmmlDgs  v.  BrowD,  122 
N.  Y.  App.  Div.  506,  107  N.  Y.  Snpp. 
498. 

Complaint  based  on  breaeli  of  agree- 
ment to  form  corporation  and  employ 
plaintiff  as  officer  with  agreed  share 
of  prolltti,  held  bad.  Abbott  v.  Bar- 
beson  Textile  Co,  162  N.  Y.  App.  Div. 
406,  147  N.  Y.  Supp.  1031. 

Allegation  that  a  eontraet  is  con- 
trary to  terms  of  an  earlier  agreement 
of  settlement  made  by  directors  pur- 
xnant  to  recommendations  of  a  com- 
mittee of  itoekholdere  does  not  show 
an  ultra  vires  act,  bnt  a  breach  of 
contrast.  Holmes  v.  St.  Joseph  Lead 
Co.,  84  N.  Y.  JTisc.  278, 147  N.  T.  Snpp. 
104,  aff'd  163  N.  Y.  App.  Div.  885, 
147  N.  Y.  Supp.  1117. 

An  all^atiou  that  an  outstanding 


loon  agreement  will  be  violated  by 
issuing  new  notes  is  demurrable  where 
the  contract  as  set  out  does  not  re- 
strain the  making  of  the  proposed 
notes  or  conflict  therewith,  and  where 
the  injury.  If  any,  is  conjectural. 
Holmes  v.  St.  Joseph  Lead  Co.,  84  N. 
Y,  Misc.  278,  147  N.  T.  Supp.  104, 
sff'd  168  N.  Y.  App.  Div.  885,  147  N, 
Y.  Snpp.  1117. 

Allegations  of  refusal  of  directors  to 
enforce  a  lease  against  defaulting  les- 
sees, whereby  a  mortgage  on  the  prop- 
erty came  to  be  forecloaed,  and  refusal 
of  the  lessor  corporation's  directors  to 
sue,  set  np  a  cauae  of  action.  Moran 
V.  Vreeland,  81  N.  Y.  Misc.  664,  143 
N.  Y,  Snpp.  522. 

Complaint  held  sufficient  to  state 
cause  of  action  for  fraudulent  diver- 
sion of  aesete  and  avoidance  of  liabil- 
ity on  subscriptions.  Smith  v.  Ore 
Grande  Mines  Co.,  161  N.  Y.  App. 
Div.  fil4,  145  N.  Y.  Bopp.  768. 

Allegation  of  fraud,  misappropria- 
tion or  wrongdoing  by  individual  de- 
fendants is  essential ;  failure  to  keep 
accounts  sneh  as  plaintifF  approves  is 
not  euongh.  Clnbb  v.  Cook,  161  N.  Y. 
App.  Div.  775,  147  N.  Y.  Bnpp.  94. 

Complaint  held  sufficient  to  all^e 
that  defendant  promoter 's  contract 
was  for  ito  benefit,  was  adopted  by  it 
when  formed  and  that  it  refused  to 
sne  for  enforcement.  Commlngs  v. 
Brown,  122  N.  Y.  App.  Div.  605,  107 
K.  Y.  Snpp.  498. 

Must  allege  the  wrong  to  the  cor- 
poration and  its  refusal  to  sue.  Caf- 
fall  V,  Bandera  Tel.  Co.,  —  Tex.  Civ. 
App.  — ,  138  8.  W.  105. 

MA  reeltal  In  a  complaint  that  the 
affairs  of  the  corporation  have  been 
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quired  as  to  detuls  in  the  poBseasion  or  knowledge  of  the  adverse 
party.*     In  a  removed  suit  the  bill  mnat  satisfy  the  federal  rules 
and  practice.' 
General  or  inferential  charges  of  fraud  and  conspiraey ,•  or  ultra 


ftrbitrarfly  and  wrongfully  manipn- 
lated  by  the  defendant,  and  that  he 
baa  denied  and  disputed  a  right  to 
certain  ^tock  in  plaintifC,  conititnte 
concluaions  of  law  ratheT  than  state- 
mente  of  fact.  Petty  v.  Emery,  06 
N.  T.  App.  Div.  35,  88  N.  Y.  Bupp. 
823. 

The  fact  of  the  transfer  complained 
cf  and  the  control  exerted  sbonld  be 
definitely  stated  and  not  left  to  In* 
ferenee.  Smith  v.  Stone,  21  Wyo.  02, 
I2S  Pae.  613. 

Oreatec  deSniteness  will  not  be  re- 
quired to  eompel  the  pleading  of  an 
additional  ground  of  liability  to  one 
already  stated,  nor  to  Bnlu«rTe  what 
a  bill  of  particulare  will  do,  nor  at 
the  instsDce  of  defendant  who  is  not 
ignorant,  merely  to  import  matter  for 
a  demurrer  into  the  eompluut.  Mere- 
dith V.  Art  Uetal  Conat.  Co.,  97  N.  S. 
UtHC.  69,  161  N.  T.  Supp.  1. 

In  exceptional  eases  "further  and 
better  particulars"  may  be  required 
under  New  Equity  Rule  20,  to  the  end 
that  it  may  sppear  therefrom  that 
the  bill  is  vexations  and  that  it  should 
be  dismissed.  Whitoker  t.  Whitaker 
lion   Co.,  23S  Fed.  9S0. 

t  It  is  unneeesasry  tbat  minority 
stoekholders  suing  to  set  aside  a  con- 
tract made  by  the  majority  stock- 
holders alleged  to  be  in  fraud  of  the 
corporation  set  out  the  contract  in 
haec  verba.  Especially  ie  this  true 
where  the  contract  is  in  the  posses- 
sion of  a  majority  and  its  exact  word- 
ing  is  unknown  to  the  minority.  Mum- 
ford  T.  Ecuador  Development  Go^  111 
Fed.  639. 

■  Eitcbings  v.  Cobalt  Central  Mines 
Co.,  189  Fed.  241;  Venner  v.  Great 
Northern  By.  Co.,  153  Fed.  408. 

S ' '  Fraud ' '    and    ' '  conspiracy ' '    as 


mere  epithets  do  not  suffice.  Bums 
V.  National  Mining,  Tunnel  A  Lvid 
Co.,  23  Colo.  App.  G45,  130  Pae.  1037; 
Brandt  v.  Mcintosh,  47  Mont.  70,  130 
Pae-  413;  North  v.  Union  Savings  ft 
Loan  AsB'n,  aS  Ore.  4S3,  117  Pae.  8S2. 

Fraud  or  wrong  between  allied  eor- 
porations  must  be  alleged  by  faets 
and  not  by  epithets  or  as  a  eoneluaion. 
Common  control  is  not  enon^.  Smith 
V.  Chase  ft  Baker  Piano  Mfg.  Co.,  197 
Fed.  466. 

Fraud  in  selling  property  of  a 
losing  corporation  must  be  allied. 
Smith  V.  Stone,  21  Wyo.  62,  128  Pae. 
612. 

Unless  faets  of  fraud  are  well  plead- 
ed, a  bill  merely  ^eging  a  fraudulent 
scheme  to  reduce  capital  etoek  and 
issue  bonds  for  it,  so  that  one  stock- 
holder would  be  put  in  a  poaition  of 
control,  is  bad.  Allen  v.  Franeisco 
Sugar  Co.,  193  Fed.  8£5. 

Not  enough  to  allegs  that  by  "cooj 
spiracy"  all  the  stock  was  issued  in 
payment  for  oil  leases,  such  an  issue 
being  lawful  if  fair,  Whitten  t.  Dab- 
noy,  171  CaL  621,  154  Pae.  312, 

Allegation  that  controlling  corpora- 
tion "conspired,"  etc.,  is  insufficient 
If  the  facts  alleged  show  nothing  vM- 
lawful  or  fraudulent.  MeOinnia  ▼. 
Amalgamated  Copper  Co.,  45  N.  T. 
Misc.  106,  01  N.  T.  Snpp.  591. 

Pacts  of  mismanagement  for  per' 
Bonal  gain  must  be  set  out.  Brandt  v. 
Mcintosh,  47  Mont.  70,  130  Pae  413. 

Allegation  that  contract  "was  madfc 
in  bad  faith,"  if  a  conclusion  of  law, 
ib  good  when  coupled  with  averment* 
of  reasons  for  making  it  whieb  be- 
speak fraud.  Dana  v.  Morgan,  219 
Fed.  313. 

It  is  insufficient  in  a  bill  by  B  Stock- 
holder to  set  aside  a  transfer  of  atock 
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Tires  or  ill^ality,*  or  of  issue  of  illegal  stock,'  or  payment  of  illegal 
dividends,'  or  of  wrongful  refusal  to  sue  '  will  not  suffice.  Allega- 
tions of  nonfeasance  or  omission  should  aver  that  ability  or  oppor- 
tunity existed  to  do  the  omitted  act.*  Waste  or  misuse  of  fun^ 
should  be  alleged  without  leaving  it  to  inference  that  the  loss  or 


in  exchange  for  property  to  allege 
that  the  property  was  not  in  fact 
equal  in  value  to  the  par  valne  of  the 
Btock.  It  is  esaential  that  there  be 
allegatioiLi  setting  out  that  the  di- 
rsetori  knew  of  Buch  difference  in 
value  at  the  time,  or  Other  matter 
indicating  that  the  exchange  was  in 
seme  manner  tainted  with  fraud.  The 
fact  that  Bubeequent  conditions  have 
abown  the  diaparlty  in  value  will  not 
be  considered  by  the  court.  Eimbell 
<■,  Chicago  Hydraulic  PresB  Brick  Co., 
IIQ  Fed.  102. 

An  allegation  that  complainant's 
stock  was  sold  and  bought  in  by  the 
wrongdoing  defendants  under  execu- 
tion sale  at  an  inadequate  price  and 
with  intent  to  deprive  him  of  his 
standing  as  a  stockholder  does  not 
show  fraud,  and  a  general  charge  that 
it  was  fraud  does  not  help  it.  Em- 
pire Bealty  Co.  v.  Harton,  176  Ala. 
09,  67  8o.  763. 

Where  the  issue  of  bonds  at  a  dis- 
count is  legal,  if  fair,  it  must  be  al- 
leged that  the  defendant  who  got 
them  bore  such  a  relation  to  the  cor- 
poration that  it  was  wrong  to  gain 
an  advantage.  MacQuoid  v.  Qneena 
£stat«a,  143  N.  T.  App.  Div.  134, 
127  N.  Y.  8upp.  867. 

*Allegationa  in  a  suit  by  a  atoek- 
bolder  for  corporate  mismanagement, 
which  aver  that  the  authorized  buai. 
neiB  of  the  company  is  the  buying,  re- 
fining and  selling  of  sugar,  but  that 
the  corporate  funds  are  being  diverted 
to  the  purchaae,  roasting  and  sale  of 
coffee,  doea  not  eufficiently  show  the 
course  of  action  complained  of  to  be 
ultra  vires.  Buch  averment  is  but  a 
conclusion  of  the  complainant.   Proper 


pleading  requires  the  Betting  out  of 
that  portion  of  the  corporate  arti-lea 
Viihieh  state  its  corporate  purposes. 
Trimble  v.  American  Sugar  Befining 
Co.,  61  N.  J.  Eq.  340,  48  Atl.  912. 

A  lease  which  by  statute  is  void  un- 
til adthorised  by  a  majority  of  the 
stock bolderB  cannot  be  regarded  as 
being  voidable  until  the  majority  for- 
mally repudiates  it  and,  therefore,  as 
requiring  an  allegation  that  they  have 
done  BO.  Elder  v.  Western  Min.  Co., 
237  Fed.  966. 

ft  A  complaint  alleging  illegal  iosu- 
anee  of  a  membership  eertiflcate  in  a 
co-operative  business  association  to 
minora  should  show  that  minority  con- 
tinued at  time  O*  filing  suit.  Willis 
v.  Lanridson,  161  Cal,  108,  118  Pac. 
530. 

<  Knowledge  should  be  alleged 
where  payment  of  dividends  while  in- 
solvent is  charged.  North  v.  Union 
Bavings  &  Loan  Ass'n,  69  Ore.  483, 
117  Pac.  822, 

In  an  action  for  conspiracy  to  im- 
pair value  of  stock  by  declaring  a 
"scrip  dividend"  of  340  per  cent 
bearing  interest,  it  must  be  alleged 
that  there  were  not  sufficient  profits 
then  undivided.  Bankers'  Trust  Co. 
V,  R.  E.  Dieti  Co.,  157  N.  T.  App.  Div. 
E94,  142  N.  Y.  Supp.  847. 

7  It  should  be  alleged  why  the  re- 
fusal of  the  board  to  sue  was  wrong. 
Particularity  is  requisite.  The  infer- 
ence that  refusal  was  on  grounds  of 
discretion  or  policy  should  be  over- 
come. Poor  V.  Iowa  Cent.  Sy.  Cv., 
155  Fed.  228. 

■  Allegation  of  purchase  under  fore- 
closure pursuant  to  a  scheme  to  ac- 
quire the  corporate  property  and  that 
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misapplication  will  occur  '  or  ttiat  there  was  waste  or  improrideiice.^* 
It  need  not  be  alleged  that  the  wrongdoing  complained  of  had  the 
effect  of  making  the  corporation  insolvent.'*  The  relationship  of 
defendants  to  the  corporation  and  the  wrong  must  be  alleged.^  The 
complaint  need  not  offer  eqmty,  if  none  appears  to  be  due."  If  rescis- 

canditiona  and  the  like  made  it  an 
uDprCTTideot  or  wasteful  poliejr.  John- 
Bon  T.  United  Rjb.  Co.  of  8t.  Lonis, 
227  Mq.  423,  127  8.  W.  63. 

A  deBeription  of  the  value  of  the 
piopertj  u  in  the  present  tense  doea 
not  sbow  that  a  previous  sale  for  much 
less  was  below  value  then.  North  v. 
Union  Savings  &  Loan  Ass'n,  69  Ore. 
4S3,  117  Pae.  822. 

An  allegation  of  th*  value  of  a 
mortgage  rather  than  its  face  amount 
is  necessary  to  a  charge  tlkat  it  was 
wrongfuUjr  taken  without  giving  an 
equivalent.  North  v.  Union  Sbvinge 
I'n,  59  Ore.  483,  117  Pae. 


it  suffered  defanlt  in  the  suit  to  fore- 
close, with  no  allegation  that  it  bad 
funds  with  which  to  pay,  is  deficient. 
Michel  V.  Betz,  108  N.  T.  App.  Div. 
241,  95  N.  T.  Supp.  844. 

a  An  allegation  of  waste  in  eelling 
chattel  mortgaged  property  too  cheap 
should  aleo  aver  that  the  debtor  i« 
insolvent.  Uoss  v.  Ooodhart,  47  Mont. 
257,  131  Pac.   1071, 

Allegation  that  directors  are  pro- 
posing to  borrow  money  on  notes  at 
90  per  oeut  in  order  to  pay  dividends 
is  not  equivalent  to  pleading  a  pur- 
pose of  paying  illegal  dividends  when 
no  surplus  exists.  Holmes  v.  St.  Jo- 
seph Lead  Ck>.,  S4  N.  T.  Uisc.  £78, 
147  N.  T.  Supp.  104,  aff'd  163  N.  Y. 
App.  Div.  885,  147  N.  T,  Supp.  1117. 

An  amendment  which  alleges  a 
threat  and  intent  to  pay  dividends 
based  on  a  pretended  but  unreal  sur- 
plus does  not  save  Buch  complaint, 
where  the  issue  of  notes  is  oatensibly 
to  provide  money  for  the  corporation, 
iMuing  the  notes  is  not  equivalent 
to  declaring  dividends  out  of  the  pro- 
ceeds when  received.  Holmes  v.  St. 
Joseph  Lead  Co.,  S4  N.  T,  Mise.  278, 
147  N.  T.  Supp.  104,  aft'd  163  N.  T. 
App.  Div.  885,  147  N.  T.  Supp,  1117.    ■ 

It  need  not  appear  by  the  complaint 
that  anything  will  remain  to  plaintiff, 
the  corporation  being  in  a  receiver's 
hands,  where  there  is  an  si  legation 
of  the  fraudulent  diversion  of  prop- 
erty worth  more  than  all  the  iodebt- 
eiJnesa.  Beed  v.  HollingB worth,  157 
Iowa   94,   135  N.   W.   37. 

lOA  bill  to  impeach  and  rescind  an 
agreemeot  by  which  a  large  street 
railway  corporation  financed  its  float- 
ing debt  when  it  was  apparently  in- 
Bolvent    should    show    that    financial 


822. 

Hit  is  not  material  that  the  cor- 
poration remains  solvent  after  the  acts 
complained  of.  The  breach  of  truet 
by  defendant  directors  is  the  gist  of 
the  action.  Kleinschmidl  v.  American 
Min.  Co.,  49  Hont.  7,  13S  Pac.  785. 

l*It  must  be  alleged  that  defend- 
ants charged  with  mismanagement 
were  directors  with  power  to  do  the 
wrong.  Brown  v.  Utopia  Land  Co., 
118  N.  T.  App.  Div.  364,  103  N.  T. 
Supp,  SO. 

Alkigatlon  that  defendants  "are 
directors"  and  in  the  portion  of  the 
complaint  next  referring  to  them  that 
"eaid  ofllcers  and  directors"  did  the 
wrongs  complained  of,  shows  that  de- 
fendants were  directors  at  that  time. 
North  v.  Union  Savings  A  Loan  Ass  'n, 
59  Ore.  483,  117  Pac.  822. 

1*  Such  an  offer  in  the  eomplaint  Is 
not  necessary  if  it  does  not  appear 
that  defendant  ever  paid  anything  or 
did  anything  under  the  contract  to  be 
rescinded.  It  may  be  required  on 
hearing.  Franklin  v.  Havalena  Min. 
Co.,  16  Ariz.  200,  141  Pac  727. 
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sioD  IB  sought,  the  possibility  of  restoring  %be  status  quo  must  ap- 
pear." 'Wherever  a  foreign  law  is  necessary  to  sustain  the  charge 
of  vrongdoLDg  and  make  out  the  cause  of  action  it  must  be  pleaded.** 
Even  where  averments  of  a  negative  character  are  necessarily 
involved  thereby,  the  facta  should  he  afBrmatively  pleaded.  Thus, 
such  bill  should  contain  averment  that  there  has  been  no  acquiescence 
in  the  wrot^doing  either  by  the  stockholder  instituting  the  suit  or 
by  those  who  have  preceded  him  in  interest ;  ^*  and  the  presumption 
of  l^al  and  regular  procedure  by  the  corporation  must  be  over- 
come; "  but  defenses  like  estoppel,  assent,  laches  and  the  like  need 
not  be  anticipated  and  negatived  by  complainant.*'  It  should  appear 
to  be  a  derivative  suit  and  not  an  individual  one." 


U  Where  a  fluaneUl  reBdjostment  is 
Bceompliflhed  by  the  agreement  com- 
plained of,  there  ihould  be  aUegationa 
showing  that  the  reatoration  of  the 
status  quo  is  possible,  in  order  to  bdh- 
tain  relief  by  reaciBsion.  Johnson  v. 
United  Bys.  Co.  of  Bt.  Louis,  227  Mo. 
423,  187  8.  W.  63. 

ISA  contraet  assailed  as  ultra  vires 
and  illegal  mnst  appear  to  be  so 
der  the  law,  and  if  it  be  a  law  of 
other  state,  it  must  be  pleaded.  Ten- 
ner V.  New  York  Cent,  ft  H.  Blver  B. 
Co.,  160  N.  T.  App.  Div.  137,  145  N. 
Y.  Snpp.  725,  aff 'g  81  N.  T.  MSc.  298, 
143  N.  T.  Supp.  211. 

Allegatiirn  that  foreign  eorporatlon 
has  been  dissolved  and  "baa  no  legal 
ciiitence  at  the  present  time"  is  a 
conclusion  of  law,  it  being  presumed 
that  foreign  law  ii  like  that  of  tht 
forum  wherebj  the  existence  eontin- 
nea  for  the  purpose  of  prosecuting 
actions,  etc.  Elmergreen  v.  Weimer, 
138  Wis.  112, 119  N.  W.  836. 

It  Trimble  v.  American  Sugar  Be- 
fining  Co.,  61  N.  J.  Eq.  340,  48  Aii. 
912. 

Where  the  facts  alleged  In  a  bill  by 
a  atoehhoider  in  an  action  to  set  aside 
an  agreement  of  the  corporation  al- 
leged to  have  been  fraudulent  indi- 
cated facta  which  should  have  put  the 
stoekbolder  on  inquiry,  the  defense 
of  laches  wu  not  avoided,  where  there 


bad  been  a  delay  of  eight  years  after 
the  agreement  bad  been  entered  int«, 
by  a  mere  general  allegation  that  the 
stockholder,  until  a  few  weeks  prior 
to  the  comtn  en  cement  of  the  action, 
was  uninformed  as  to  the  matters 
pleaded.  Edwards  v.  Hercantile  Trust 
Co.,  124  Fed.  381. 

Allegation  tbat  certain  shares  did 
not  consent  to  a  tripartite  agreement 
and  that  plamtiff's  predecessors  did 
not,  it  insufficient  where,  with  other 
allegations,  the  inference  is  that  they 
wore  at  the  meeting  but  were  silent, 
no  protest  being  alleged.  Johnson  v. 
United  Bys.  Co.  of  St.  Louis,  227  Mo. 
423,  127  8.  "ff.  63. 

Mere  delay  apparent  on  the  bill  need 
not  be  explained,  but  only  such  as 
imports  laches.  Wills  v.  Nehalem 
Coal  Co.,  52  Ore.  70,  96  Pac.  528. 

17  It  is  presumed  that  a  stockbold- 
ers'  meeting  was  legally  called  unless 
the  contrary  is  alleged.  Johnson  v. 
United  Bys.  Co.  of  St.  Louis,  227  Mo. 
423,  127   8.  W.   83. 

II  Continental  Securities  Co.  v.  Bel- 
mont, 208  N.  T.  7,  51  L.  B.  A.  (N.  S.) 
112,  Ann.  Caa.  1914  A  777,  B»  N.  B. 
138,  alT'g  150  N.  T.  App.  Div.  298,  134 
N.  T.  Supp.  635,  75  N.  T.  Misc.  234, 
1.13  N.  T.  Supp.  580;  Pollits  v.  Gould, 
202  N.  T.  11,  94  N.  B.  1088. 

19  If  the  allegations  aubstanttally 
state  a  cause  accruing  to  the  oorpora- 
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If  two  or  more  corporations  appear  to  have  suffered  injury,  the 
pleading  should  show  for  which  Jihe  suit  is  brought.***  A  holding 
corporation  or  a  principal  corporation  is,  for  the  purpose  of  such  a 
suit,  distinct  from  the  constituent  or  subsidiary  corporation,  and  the 
complaint  must  be  framed  to  state  a  cause  of  action  accruing  to  that 
corporation  which  was  injured."  Pleading  a  wrong  by  directors 
or  officers  of  a  subsidiary  corporation  in  an  action  against  those 
of  the  controlling  corporation  is  insufficient.'* 

The  cause  of  action  must  be  stated  against  all  of  the  IndiTidaals 
who  are  made  defendants,  or  else  an  improper  joinder  of  defendants 
will  appear  on  the  face  of  the  complaint**  Thus,  a  complaint  in  an 
action  by  a  stockholder  against  officers  and  directors  for  fraud  on 
the  corporation  may  be  demurrable  as  to  a  particular  defendant 
director,  where,  although  such  defendant  be  a  director  at  the  time 
the  suit  is  brought,  it  does  not  appear  from  the  complaint  that  the 
defendant  was  a  director  at  the  time  of  the  bringing  of  the  suit  or 
that  he  had  any  connection  with  the  fraud  set  forth  in  the  complaint 
and  the  fraud  complained  of  had  been  consummated  long  prior  to 
his  election  as  a  director.** 


tloQ,  it  suffleea,  thoDgh  the  pleader 
ch&raeterizei  it  aa  one  to  himBetf.  De 
Neufville  v.  New  York  *  N.  B.  Co., 
81  Fed.  io. 

M  Should  ascribe  eanse  to  that  cor- 
poration for  which  Buit  is  brought,  if 
more  than  one  corporation  Is  involved. 
Meredith  v.  Art  Metal  Conit  Co.,  07 
N.  T.  MiBC.  69,  161  N.  Y.  Supp.  1. 

SI  Demtirror  BUBtained  where  stock- 
holders of  holding  eorporation  sued 
for  secret  proDts  made  by  promoters 
out  of  purchase  and  sale  of  the  eoa- 
stituent  corporations.  Blum  v.  Whit- 
ney, 18S  N.  Y.  232,  77  N.  E.  1159, 
«(fg  111  N.  Y.  App-  Dlv.  923,  96  N. 
Y.  Supp.  1114. 

»If  the  alleged  wrong  was  bj  di- 
rectors (jt  a  subsidiary  company,  a 
eompl&int  against  directors  of  a  coa- 
trolling  company  is  bad  where  it  does 
not  show  that  they  bad  part  in  it  or 
were  neglectful  in  exerting  control. 
Holmes  v.  St.  Joseph  Lead  Co.,  168 
N.  Y.  App.  Div.  688,  154  N.  Y.  Supp. 
513,  aff'd  217  N.  T.  619,  111  N,  E. 
1088. 


*i  Directors  of  other  leraee  corpora- 
tions cannot  be  impleaded  without  al- 
legations of  wrongdoing  on  their  part 
or  the  receipt  of  the  property  of  the 
particular  corporation;  and  their  duty 
to  their  own  corporations  is  not  ft 
promise  for  the  lessor's  benefit,  so 
that  on  that  ground  joinder  is  proper. 
Uoran  v.  Vreeland,  81  N.  Y.  Mbe.  664, 
143  K.  Y.  Bupp.  522. 

The  purchaser  of  stock  which  de- 
fendants have  sold  at  a  secret  profit 
to  themselves  is  not  a  proper  defend- 
ant on  a  bare  allegation  that  it  had 
' '  knowledge  of  and  responsibility 
for"  the  sale.  UcManus  v.  Dnrant, 
151  N.  Y.  App.  Div.  663,  136  N.  Y. 
Snpp.   223. 

The  bill  must  jstate  a  cause  of  action 
apainat  impleaded  third  persooB, 
Beckett  v.  Planters'  Compress  k  Bond- 
ed Warehoasa  Co-,  107  Miss.  303,  65 
So.  275. 

MMulheran  v.  Gebhardt,  93  N.  T. 
App.  Div.  98,  86  N.  Y.  Sopp.  ML 
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The  plaintiff's  character  as  stockholder  must  be  alleged,"  and  that 
be  sustained  that  character  when  he  demanded  that  suit  be  brought,*" 
or  that  by  operation  of  law  shares  have  come  to  him  from  one  who 
did,*^  that  plaintiff,  a  subsequent  purchaser,  has  a  substantial  in- 
terest,**  and  in  some  jurisdictions,  especially  the  federal,  also  the 
essential  fact  that  he  was  such  before  the  grievance  arose  of  which 
he  complains.**  A  complaint  by  a  stockholder  for  wrongs  to  the 
corporation  is  defective  where  it  shows  that  the  plaintiff  no  longer 
holds  stock."  It  is  not  material  nor  relevant  what  depreciation  befell 
plaintiff's  stock,  or  by  what  details  or  methods  be  became  a  stoek- 


ts  Fry  T.  BuBh,  63  Eftn.  429,  65  Pac 

701. 

A  liquidator  holding  legal  title  to 
stock  by  virtue  of  hi*  office  mnat  al- 
lege that  he  is  owner  or  holder  of  it. 
ClarkBon  v.  Walpole  Bubber  Co.,  156 
N.  T.  App.  Div.  889,  142  N.  T.  Snpp. 
502. 

In  the  ease  of  a  diaaolved  eorpora- 
tion,  it  maat  be  alleged  that  plaintiff 
was  a  Btockholder  when  suit  was  be- 
gnn.  An  allegation  that  he  was  one 
at  the  time  of  dissolotion  leaves  open 
the  inference  that  he  has  since  ceased 
to  be.  Elmergreen  v.  "Weimer,  138 
Wis.  112,  119  N.  W.  836. 

Allegation  of  intent  to  defrand 
' ' plaintiff  and  a>ther  stockholders" 
implies  that  plaintiff  was  stockholder, 
and  is  good  udIbbs  assBiled  for  nn- 
certainty.  North  v.  Union  Savings  Ss 
Loan  Ass'n,  59  Ore.  4S3,  117  Pac.  S22. 

Alleging  that  paid  op  shares  were 
' '  issued ' '  to  plaintiff  does  not  suffice, 
where  the  inference  alao  appears  that 
he  gave  nothing  for  them.  Proctor  v. 
Piedmont  Portland  Cement  &  Lime 
Co.,  134  Oa.  391,  67  S.  B.  942. 

Alleging  that  plaintiff  is  a  member 
ot  the  board  of  directors  does  not 
show  that  he  is  a  stockholder,  where 
the  statute  or  by-law  does  not  require 
directors  to  be  stockholders,  Wright 
V.  Floyd,  43  Ind.  App.  546,  86  N.  E. 
971. 

M  Should     sufficiently     aver     that 


plaintiff  was  stockholder  when  de- 
maud  to  sue  was  made  and  refused. 
Holmes  v.  Camp,  —  N.  Y.  App.  Div. 
— ,  162  N.  Y.  Supp.  1014.  Bee  also 
1 4058  et  seq.,  supra. 

at  Uust  show  that  he  was  then 
Btockholder  or  that  the  shares  since 
devolved  on  him  by  operation  of  law. 
Bimber  v.  Calivada  Colonization  Co., 
IJO  Fed.  58. 

U  In  the  absence  of  allegatiouB  of 
a  substantial  market  value  of  shares 
pnrchased  after  the  wrong  complained 
of,  it  may,  cm  demurrer,  be  taken  that 
the  value  was  small  and  plaintiff's 
interest  Bpeculative.  Johnson  v. 
United  Bys.  Co.  of  St.  Louis,  227  Mo. 
423,  127  S.  W.  63. 

Where  corporation  is  insolvent  it 
must  appear  that  plaintiff  will  have 
an  expectant  distributive  share  after 
creditors  are  satisfied.  Williams  v. 
Neville,  98  Miss.  268,  53  So.  5B4. 

nAtlegations  held  sufficient.  Tevis 
v.  Hanunersmith,  31  Ind.  App.  281, 
66  N.  E.  912,  aff'd  161  Ind.  74,  67  H. 
E.  672.  Denying  rehearing  of  31  Ind. 
App.  281,  88  N.  E,  79. 

As  to  federal  rule,  see  S  4069,  supr», 
and  cases  thereunder.  Pleading  com- 
pliance with  federal  rules,  see  i  4086, 

■•Dudley  v.  Armenia  Ins.  Co.,  115 
N.  T.  App.  Div.  380,  100  N.  Y.  Supp. 
818. 
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holder,"  as  a  atatement  relative  to  the  method  of  aeqnisition  would 
be  simply  evideDtiary." 

Under  New  Federal  Equity  Rule  25  the  names  and  residences  of 
others  for  whom  plaintiff  sues  most  be  set  out.** 

§4086,  —Allegations  as  to  demand  and  reftual  of  coTporation  to 
sue.  The  right  of  a  stockholder  to  sue  in  equity  to  prevent  or  redress 
injuries  to  the  corporation,  as  shown  in  the  preceding  sections,  is  not 
unlimited,  but  depends  upon  his  inability  to  obtain  relief  through 
the  corporation  or  its  officers.  The  right  to  sue  is  primarily  in  the 
corporation;  and  in  order  that  a  stockholder  may  sue  in  bis  own 
name,  be  must  show  in  his  bill  or  complaint  that  he  has  made  every 
reasonable  effort,  in  good  faith,  to  obtain  relief  within  and  through 
the  corporation  by  requesting  the  directors  or  other  ofBcers  to  sue  or 
take  other  proper  steps,  and,  on  their  refusal  to  do  so,  by  applying  to 
the  stockholders ;  or  else  be  must  show  that  such  a  request  and  appli- 
cation would  be  useless  because  the  directors  and  majority  of  the  stock- 
holders are  themselves  guilty  of  the  wrongs  complained  of,  or  because 
the  directors  refuse  to  act,  or  are  guilty  of  the  wrongs,  and  there  is 
no  time  or  power  to  call  a  meeting  of  the  stockholders,  or  because 
the  majority  of  the  stockholders  are  parties  to  or  approve  the  wrongs, 
etc.    Without  such  a  showing  as  this,**  a  bill  or  complaint  by  a  stock- 


n  It  iB  irrelevant  whet  plaintiff 
paid  for  his  stock  or  whether  it  has 
depreciated  bfcause  of  the  acts  com- 
plained of.  Eavansugb  v.  Common- 
wealth TruBt  Co.,  181  N.  T.  121,  73 
N.  E.  562,  aff'g  98  N.  T.  App.  Div. 
C20,  91  N.  T.  Supp.  1099;  Eolb  v.  Mor- 
Umer,  136  N.  T.  App.  Div.  542,  120 
N.  T.  8upp.  543. 

In  action  tor  accounting  to  redreu 
pajment  of  exeesaive  and  illegal  aal- 
arioB,  V aluminous  allegations  as  to 
pnrchHBes  by  the  corporation,  pur- 
chaBes  of  stock  by  defendants  to  ob- 
tain control,  the  devolution  of  the 
eHtates  of  parents  of  tha  parties,  etc., 
were  stricken  as  irrelevant.  Welcko 
V.  Trageser,  131  N.  T.  App.  Div.  731, 
116  N.  Y.  Supp.  168. 

ADegations  of  fraud  inducing  plain- 
tiff to  purchase  stock  are  irrelevant 
in  an  action  for  waste  and  miBappro- 


priation.  Sedgwick  t.  Seward  Devel- 
opment Co.,  144  N.  Y.  App.  Div.  465, 
129  N.  Y.  Supp.  209. 

nGowd;  Oas  Well,  Oil  k  Mineral 
Water  Co.  v.  Patterson,  29  Ind.  App. 
261,  64  N.  E.  485. 

nWhitaker  v.  Whitilier  Iron  Co., 
£38   Fed.   980. 

HtmitMd  SUtei.  Stewart  v.  Waah- 
ington  Steamship  Co.,  187  V.  S.  466, 
47  L.  Ed.  261;  Dimpfel  V.  Ohio  ft  M. 
B.  Co.,  110  U.  S.  209,  28  L.  Ed.  121; 
Detroit  T.  Dean,  106  D.  S  S37,  27  L. 
Ed.  300;  Eawes  v.  Oakland,  104  U.  8. 
450,  Se  L.  Ed.  827;  Dodge  v.  Woolsey, 
IS  How.  331,  15  L.  Ed.  401;  Biineker- 
hoff  V.  BoOMvelt,  131  Fed.  956;  Vni- 
retsal  Saving!  A  Tnift  Co.  v.  Stone- 
bnmer,  113  Fed.  851;  Savings  ft  Trust 
Co.  of  Cleveland,  Ohi«  v.  Bear  VaQey 
Irr.  Co.,  112  Fed.  693;  McQeorge  v. 
Big  Btone  Gap  Improvement  Co.,  57 
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holder,  where  the  injury  is  to  the 
Fed.  ESS;  Putnam  v.  Rueh,  M  FeA. 
416,  54  Fed.  816;  Allen  v.  Wlteon,  28 
Fed.  677;  Foote  v.  Cunard  Min.  Co. 

17  Fed.  40;  Bill  v.  Western  U.  Tel. 
Co.,  la  Fed.  14;  Taylor  v.  Holmes,  14 
Fed.  4SS ;  Daoameyer  v.  Coleman,  11 
Fed.  97. 

AUbuu.  Crow  T.  Florence  tee  b 
Coal  Co.,  143  Ala.  541,  39  So.  401; 
Montgomery  Trsction  Co.  v.  Harmon, 
140  Ala.  509,  37  So.  371;  Jobng  v.  Mc- 
Leeter,  137  Ala.  SS3,  97  Am.  St.  Bep. 
27,  34  So.  174;  LouUville  &  N.  B.  Co. 
V.  Keol,  128  Ala.  149,  29  So.  S6S;  JohD- 
aon  V.  National  Boil  ding  &  Loan 
Ass'n,  125  Ala.  465,  82  Am.  St.  Bep. 
257,  28  So.  2;  Decatur  Minaral  Land 
Co.  V.  Palm,  113  Ala.  B3],  59  Am.  St. 
Bep.  140,  21  So.  316;  BeU  v.  Mont- 
gomery Light  Co.,  103  Ala.  S7S,  15 
So.  569;  Mack  v.  De  Bardaleben  Coal 
£  Iron  Co.,  90  Ala.  396,  9  L.  B.  A. 
650,  8  So.  150;  Mempbis  £  C.  B.  Co. 
V.  Woods,  88  Ala.  030,  7  L.  B.  A.  605, 
16  Am.  St.  Bep.  81,  7  So.  108;  Mer- 
ehanta'  &  Planters'  Line  t.  Waganer, 
71  AU.  681. 

CallfOrDla,  Waymlre  t.  San  Fran- 
cisco &  S.  U.  By.  Co.,  112  Cal.  646, 
44  Pac.  1086;  Woodroof  v.  Howea,  83 
Cal.  1S4,  26  Pac.  Ill;  Ashton  v.  Baali- 
away  Ara'o,  84  Cal.  61,  7  L.  B.  A.  809, 
23  Pac.  1091,  22  Pho.  660;  Moyle  v. 
Landera'  Adm'r,  83  Cal.  579,  23  Pac. 
798;  Bacon  v.  Irvine,  70  Cal.  221,  11 
Pae.  646;  Cogflwell  v.  Bull,  39  CaL  320. 

Oolonulo.  Morgan  v.  King,  27  Colo. 
S39,  63  Pae.  416;  Ulller  v.  Mnrray,  17 
Colo.  40S,  30  Pac.  46;  Ide  v.  Baacomb, 

18  Colo.  App.  419,  72  Pac.  62;  Smith 
V.  Bnlkley,  18  Colo.  App.  22T,  70  Pac. 
998. 

G«orgl».  Steele  Lomber  Co.  v. 
Laurens  Lumber  Co.,  98  Oa.  329,  24 
8.  £.  755;  Alexander  v.  Searcy,  81 
Ga.  536,  12  Am.  St.  Bep.  537,  8  S.  B. 
630;  Heniy  v.  Elder,  63  Ga.  347; 
Ware  v.  Bazemore,  5S  Ga.  316. 

low*.     Schoening  v.  Schwenk,  112 


corporation,  is  demnrrahle.  Such 
Iowa  733,  84  N.  W.  916;  DiUon  t.  Lee, 
110  Iowa  156,  81  N.  W.  245. 

Kansas.  iVy  v.  Bush,  63  Ean.  429, 
66  Pae.  701;  Home  Min.  Co.  v.  Mc- 
Kibben,  60  Ean.  387,  56  Pac.  756;  At- 
chiaon,  T.  A  S.  F.  B.  Co.  v.  Board 
Com'Ts  Sumner  County,  51  Kan.  617, 
33   Pae.  312. 

EantnckT.  Oilman  v.  German  Llth- 
Dgrspbie  Stone  Co.,  152  Ky.  606,  193 
S.  W.  996;  ShBwhan  v.  Zlnn,  79  Ey. 
300. 

Mains,  Clark  v.  Marks,  111  Me. 
218,  88  Atl.  718;  Ulmer  v.  Maine  Beat- 
Estate  Co.,  93  He.  324,  4S  Atl.  40; 
Eennebec  A  P.  B.  Co.  v.  PortUnd  A  K. 
B.  Co.,  54  Ma.  173;  Smith  v.  Poor,  40 
He.  415,  63  Am.  Dee.  672;  Hersey  v. 
Vearie,  24  Me.  9,  41  Am.  Dec.  364. 

UatTlsild.  Booth  T.  Bobinson,  69 
Md.  419. 

Masaaclinfletts.  Ton  Arnlm  v. 
American  Tube  Works,  188  Mass.  915, 
74  N.  E.  680;  Doherty  v.  Mercantile 
Tmst  Co.,  184  Maaa.  590,  69  N.  E.  335; 
Warren  v.  Para  Bobber  Shoe  Co.,  166 
Maaa.  97,  44  N.  E.  112;  Dunphy  v. 
Traveller  Newapaper  Asa'n,  146  Mass. 
495,  16  N.  E.  426;  Brewer  v.  Boston 
Theatre,   104  Mass.  378. 

Michigan.  Talbot  v.  Scripps,  31 
Mich.  2S8. 

Hlnnasota.  Hodgaon  v.  Duluth,  H. 
A  D.  B.  Co.,  46  Minn.  454,  49  N.  W. 
197;  Morrill  v.  Little  Falls  Mfg.  Co., 
46  Minn.  260,  48  N.  W.  1124;  Mealey 
V.  Nickerson,  44  Minn.  430,  46  N,  W, 
911. 

Missouri.  Vogeler  v.  Punch,  205 
Mo.  558,  103  B.  W.  1001;  Loomla  v. 
MUaonri  Pae.  B,  Co.,  165  Mo.  469,  6a 
8.  W.  982;  Bntler  v.  Hydro-Pnen- 
matic  Sprinkler  A  Mannfactoring  Co., 
—  Mo,  App.  — ,  190  8,  W.  921. 

Montana.  Moss  v.  Goodhart,  47 
Mont.  257,  131  Pae.  1071;  McConnell 
V.  Combination  Mining  A  Milling  Co., 
30  Mont.  239,  104  Am.  St.  Rep.  703, 
70  Pac.  194. 
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allegations  are  required  in  suit  for  a  religious  as  well  as  for  a  secular 
Co.,  138  Pa.  St.  Ill,  SO  Atl.  937. 

BItoda  Idand.     Bacard  v.   l>iiraiit, 
H  B.  I.  IM. 


New  Josoy.  Appleton  v.  AmerieaD 
Malting  Co.,  65  N.  J.  £q.  375,  54  AtL 
454;  Siegman  t.  MaJonej,  65  N.  J.  Eq. 
372,  54  Atl.  403;  Brown  v.  Vandrke, 
8  N.  J.  Eq.  795,  55  Am.  Dee.  250. 

W«W  York.  Ban-  v.  New  York,  L. 
E.  ft  W.  B.  Co.,  125  N.  T.  263,  26  N. 
E.  145;  Greaves  v.  Oovge,  69  N.  Y. 
154;  Weber  v.  WaUerstein,  111  App. 
Div.  893,  97  N.  T.  Snpp.  846;  Polhe- 
nios  V.  Polhemua,  106  App.  Div.  353, 
95  N.  Y.  Supp.  325;  Loewenatein  v. 
Diamond  Soda  Water  Mtg,  Co.,  94 
App.  Div.  383,  88  N.  T.  Supp.  313; 
Miller  v.  Barlow,  78  App.  Div.  331, 
79  N.  Y.  Supp.  964;  Boai  v.  SterUng- 
worth  Uj.  8Dppl7  Co.,  68  App.  Di?.  1, 
73  N.  Y.  Supp.  1039;  FitEhott  v. 
Murph7,  46  App.  Div,  IBl,  61  N.  Y, 
Supp.  182,  rev'g  26  Uise.  544;  FIthii 
V.  Brooklyn  City  H.  Co.,  9  App.  Div. 
269,  41  N.  Y.  Supp.  566,  158  N.  Y. 
493,  53  N,  E.  520;  O'Connor  v.  Vir- 
ginia Passenger  Sc  Power  Co.,  46  Uise. 
SoO,  92  N.  Y.  Sapp.  525;  Browne  t. 
Sniitli,  44  Uise.  575,  90  N.  Y.  Sopp. 
2U4;  Coming  v.  Barrett,  22  Mise.  241, 
48  N,  Y.  Supp.  1013;  Vanderbilt  v. 
0arri3on,  3  Abb.  Pr.  361;  Hoose  v. 
Cooper,  30  Barb.  15T,  16  How.  Pr. 
292;  PorbBs  v.  Whitloek,  3  Edw.  Ch. 
446;  Bobinson  v.  Smith,  3  Paige  222, 
24  Am.  De«.  212. 

Kortli  OamUita.  Coble  v.  BeaU,  130 
N.  C.  533,  41  S.  B.  7B3;  Moore  v.  SU- 
ver  Valley  Min.  Co.,  104  N.  C.  534,  10 
S.  E.  679. 

OUaboma,  Smith  r.  Oklahoma  Sup- 
ply Co.,  46  Okla.  776,  149  Pae.  879; 
Starr  v.  Heald,  SS  Okla.  792,  116  Pae. 


Law  V.  FuUer,  217 
Pa.  439,  66  Atl.  734;  MeCloskey  v. 
Snowden,  212  Pa.  249,  108  Am.  St 
Sep.  867,  61  All.  796;  WoK  v.  Penn- 
BTlvsnia  R.  Co.,  195  Pa.  St.  91, 45  Atl. 
9S6;  South- West  Natural  Gas  Co.  v. 
Fayptte  Fuel-Gas  Co.,  145  Pa.  St.  13, 
23  AtL  224;  Holloa  t.  New  CasUe  Br. 


South  OaroUna.  Wenzel  v.  Palmet- 
to Brovring  Co.,  48  S.  C.  80,  26  &  E. 
1;  Latimer  v.  Bichmond  A  D.  R.  Co., 
39  8.  G.  44,  17  S.  E.  258. 

South  Dakota.  Whitney  v.  Haziard, 
IS  a  D.  490, 101  N.  W.  346. 

TeniuBBee.  Wallaeo  v.  Linecdn  B«v. 
Bank,  89  Tenn.  630,  24  Am.  St.  Bep. 
C25,  15  a  W.  44S;  Boyd  v.  Sims,  87 
Tenn.  771,  11  &  W.  948;  BUek  t. 
Buggins,  2  Tenn.  Ch.  780;  Deadertek 
V.  Wilson,  8  Baxt.  108. 

Taxaa.    Cates  v.  Sparkman,  73  Tex. 

619,  15  Am.   St.  Bep.  806,   11   8.   W. 
846. 

Ttrglnla^  Virginia  Passenger  ft 
Power  Co.  v.  Fisher,  104  V*.  121,  51 
S.  E.  198;  Moant  v.  Badford  Tmst 
Co.,  93  Va.  427,  25  a  B.  244. 

WaahlMgtoii.  Elliott  v.  Paget 
Sound  Wood  Prodnets  Co.,  58  Waah. 
637,  101  Pae.  228. 

Wwt  Tl^lnia.  Bathbone  v.  Parfe- 
erabnrg  Gas  Co.,  31  W.  Va.  798, 8  a  E. 
570;  Park  v.  Ulster  ft  K.  Petndeam 
Co.,  25  W.  Va.  108. 

WiacomUn.  Dond  v.  WiseonsiB,  P. 
ft  a  By.  Co.,  65  Wis.  108,  56  Abu  Bep. 

620,  25  N.  W.  533. 

Baglaiwl.  Gray  t.  Lewis,  8  Ck  App. 
1050;  Fobs  t.  HarbotUe,  2  Hare  4«1; 
Busiell  V.  Wakefield  Waterworks  Co., 
L.  B.  20  Eq.  474;  Mosley  y.  Alstoa,  1 
Phil.  Ch.  800. 

Allegations  with  notiee  and  demaad 
set  out  held  sufficient.  Coatineatjd 
Securities  Co^  v.  Belmont,  S06  N.  T. 
7,  51  L.  B.  A.  (N.  a)  112,  Axn.  Cm. 
1914  A  777,99  N.  E.  138. 

It  most  state  a  good  eanse  of  ac- 
tion against  the  eorporatiiM  defeHd- 
ant,  joined  for  refnsal  to  sne,  that  is, 
it  must  allege  that  it  had  a  gcoi 
Mnse  of  action  against  the  other  d«- 
fendanta  and  that  it  refnstJ  to  wma 
thereon.    Grant  v.  Greene,  128  N.  T. 
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corporation."  Further  allegatioDs  are  necessary  to  'satisfy  tlie  fed- 
eral practice  in  this  regard,**  but  suoh  rules  do  not  afford  a  test  for 
state  suits." 

The  refusal  necessarily  shown  by  the  pleadings  of  the  stockholder 
will  be  either  express  or  implied.  If  the  stockholder  attempt  to  set 
out  express  refusal,  it  may  be  shown  by  statements  of  the  corporate 
officers  or  by  the  resolutions  of  the  board  of  directors.  If  the  stock- 
holder rely  upon  implied  refusal,  lie  may  set  out  the  course  of  con- 
duct of  the  corporation,  omitting  or  neglecting  to  take  the  necessary 
steps  to  protect  the  corporate  interestB,"  It  must  be  alleged  that  a 
request  was  made  on  the  full  board  or  a  ruling  majority  of  the 
governing  ofBcers,  for  it  cannot  be  presumed  that  officers,  requested  to 
act,  had  the  power  to  do  so  unless  they  were  such."  Ability  to  comply 
with  the  request  must  be  specifically  alleged  if  it  depends  on  the 
existence  of  facts  vhicb  are  not  presumed.*** 

Although  a  request  upon  ihe  directors  or  other  governing  body 
of  a  corporation  by  a  stockholder  for  redress  of  grievances  before  he 
sues  is  not  necessary  when  the  corporate  management  is  in  the  con- 
trol of  the  guilty  parties,  or  when  such  a  request  would  be  fmit- 
less  for  any  other  reason,  the  bill  or  complaint  must  allege  with  par- 


App.  Kv.  750,  111  N.  T.  Hnpp.  386, 
tev'g  59  N.  T.  Ulae.  1,  111  N.  Y.  Snpp. 
10S9. 

W  Hont  V.  Trandt,  43  Colo.  44S,  B6 
Pae.  259. 

MAa  to  pleading  somplianee  with 
federal  equity  rules,  see  1 40S6,  infra. 

ST  The  easea  applying  them  should 
not  be  flowed  bj  state  courts.  Willi 
V.  Nehalem  Coal  Co.,  52  Ore.  70,  96 
Pae.  628. 

SI  Ksvanangh  v.  Commonwealth 
Tnut  Co.,  45  N.  T.-  Mise.  295,  92  N.  7. 
Supp.  233.  Bee  also  Bowna  v.  Smith, 
44  N.  T.  Mise.  675,  90  N.  T.  Snpp. 
204. 

The  allegations  must  be  tantamonnt 
to  a  refusal,  and  not  merely  to  inac- 
tion following  notice  that  an  act  was 
iUegal.  Flyno  v,  Brooklyn  City  B. 
Co.,  9  N.  Y.  App.  Div.  269,  41  N.  T. 
Snpp.  S66,  aS'd  158  N.  T.  4B3,  53  K. 
£.520. 

MThat  several  officers  refaaed  does 
not  ahow  that  the  corporation  refused, 
where  it   does  not  appear   how  many 

6S 
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ofiieerB  there  were.  Brandt  t.  Ueln- 
tosh,  47  Kont.  70,  130  Pae.  413. 

That  a  majority  of  direetors  ra- 
fused  to  sue.  Deveny  v.  Hart  Coal 
Co.,  63  W.  Va.  650,  60  S.  E.  789. 

An  allegation  that  one  of  the  d«- 
f eudAnta  guilty  of  the  fraadnlent  or 
wrongful  aeti  complained  of  is  tbe 
president  and  treaiurer  of  the  «or- 
poration,  and  is,  and  for  a  long  time 
htm  been,  tbe  owner  or  controller  of 
a  majority  of  the  shares  of  stock,  and 
by  reason  thereof  has  chosen  tbe  di- 
reetors, etc.,  does  not  show  RufSdeut 
excuse  for  failnre  of  the  complaining 
atockhtrider  to  apply  to  the  dlreetoiv 
to  move  in  the  interest  of  tbe  corpora- 
tion, Dunphy  v.  Traveller  Newspa- 
per Aas'n,  146  Uaas.  4S5,  16  N.  E. 
426;  Brewer  v.  Boston  Theatre,  1D4 
Uass.  378. 

40  If  requested  action  required 
funds,  Bziatence  of  avoUabl*  funds 
must  be  alleged.  Brandt  v.  UelJi* 
toah,  47  Uont.  70,  130  Pae,  413. 
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ticularity  the  facts  which  excuse  such  request.**  It  is  insufficient  that 
his  complaint  merely  allege  that  such  demand  wonld  have  been  un- 
availing. It  is  not  for  the  stockholder,  but  for  the  court,  to  decide  the 
necessity  for  such  demand."  In  order  to  show  a  control  hostile  to  plain- 
tiflf' 8  suit  it  is  necessary  to  state  the  composition  of  the  directorate,*"  or 
the  majority  holdings,**  or  that  a  wrong  was  done  by  them  in  the  thing 
sued  for.**  General  allegations  that  wrongdoers  "dominate"  the 
directors,*"  or  elected  them  or  caused  their  election,*''  or  inferential 
allegations  that  some  of  tbem  have  common  interests  and  are  friendly 


ULouiBviUe  &  N.  E.  Co.  v.  Neal, 
leS  Ala.  149,  29  8r>.  865;  Jaiper  Land 
Co.  T.  Wallii,  123  Ala.  65S,  26  So.  659; 
Bell  V.  Montgomery  Light  Co.,  103 
Ala.  275,  15  So.  569;  Brewer  v.  Bos- 
ton Theatre,  104  MaaB.  378;  Flyon  v. 
Brooklya  City  B.  Co.,  9  N.  Y.  App. 
Dlv.  269,  41  N.  T.  Supp.  566,  aff'd  158 
N.  T.  493,  53  N.  E.  620, 

AUegatioiL  of  demand  on  directorg 
to  sne  and  lefuaal  b?  tbem  it  euffl- 
cient,  especially  where  it  also  appears 
that  the  wrongdoer  controlled  them. 
Kieinschinidt  v.  Amerioan  Uin.  Co., 
49  Mont.  7,  139  Pac.  786. 

AUegationa  of  a  complete  domina- 
tion by  the  maiority  holder,  defend- 
ant, and  the  euipension  of  biuiness, 
aale  of  property  to  himself,  and  in- 
tention to  defraod  plaintifFa,  anfflea 
without  express  allegation  that  da- 
maad  would  have  been  useless.  Kick- 
buBCh  V.  Bnggles,  lOS  S.  C.  52S,  90  8. 
E.  163. 

4a  Montgomery  Traction  Co.  v.  Har- 
mon, 140  Ala.  505,  37  Bo.  371 ;  North- 
ern Trort  Co.  V.  Bnyder,  113  Wis.  516, 
90  Am.  et.  Eep.  867,  89  N.  W.  460. 

*•  Not  excused  by  fact  that  defend- 
ant president  was  controlling  stock- 
bolder.  It  should  appear  who  the 
directors  were  and  how  they  stood. 
Law  V.  Fuller,  217  Fa.  439,  66  Atl. 
754. 

'  MOne  alleglDg  himself  to  be  a 
Btockholder  in  the  "Doe  Ron"  com- 
pany  may  sue  for  it  witbont  demand 
on  it,  where  he  al^o  alleges  that  the 


"St.  Joseph"  company  holds  97  per 
cent  of  its  stock  and  is  interested  ad- 
versely. Holmes  v.  Camp,  —  N.  T. 
App.  Div.  — ,  162  N.  Y.  Snpp.  1014.  . 

In  a  suit  to  cancel  stock  issned  for 
services  it  must  be  alleged  either 
that  the  corporation  refused  to  sue  or 
that  defendant  holder  of  stock  was  in 
eontrol.  Vogeler  v.  Pnueh,  205  Mo. 
558,  103  S.  W.  1001,  foUowed  by  But- 
ler V.  Hydro-Puenmatic  Sprinkler  ft 
Manufacturing  Co.,  —  Mo.  App.  — , 
190  a.  W.  921. 

41  It  is  not  enough  to  allege  that  an 
"uueonscionable"contract  was  made, 
where  no  wrongdoing  is  shown.  Mc- 
Coy V.  Oas  Engine  &  Power  Co.,  135 
N.  Y.  App.  Div.  771,  118  N,  Y.  Snpp. 
864. 

W  It  does  not  soffice  to  allege  gen- 
erally that  defandauts  "dominate ' ' 
present  directors,  where  the  wrong,  if 
any,  was  done  by  former  directors. 
The  charge  of  collusion  or  eontrol 
should  be  explicit.*  O'Connor  v.  Vir- 
ginia Passenger  St  Power  Co.,  184  N, 
y.  46,  76  N.  E.  1082,  rev'g  10  N.  T. 
App.  Div.  630,  95  N.  Y,  Supp.  1149. 

in  Allegations  that  certain  direc- 
tora  were  elected  "at  the  behest  of 
and  as  the  tool  and  instrument  of" 
the  other  wrongdoing  directors,  do  not 
allow  that  they  are  united  in  hostility 
with  the  wrongdoers  to  plaintiff's  suit, 
and  do  not  excuse  want  of  demand. 
Herrlek  v.  Dempster,  73  N.  J.  Eq.  145, 
75  Atl.  810,  following  Siegman  v.  Ma- 
loney,  65  N.  J.  Eq.  372,  54  AtL  405. 
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towards  defendants*'  will  not  aufflce;  and  it  muBt  appear  that  the 
hostile  control  continued  to  the  time  of  the  suit." 

Resort  to  the  stockholders  need  not  be  alleged  in  a  state  suit  aa 
dlBtingnished  Ifrom  a  federal  suit,  for  the  reason  that  they  are  not  the 
governing  body  which  has  the  power  of  direct  control  and  manage- 
ment; but  if  the  subject-matter  of  complaint  is  within  the  govern- 
ment and  control  of  the  stockholders,  then  a  request  to  them  and- 
their  refusal  to  sue  sbonld  be  allied."  A  further  distinction  is  made 
that  if  fraud  or  ultra  virea  or  waste  is  the  gravamen  of  the  stock- 
holder's complaint,  he  need  not  allege  a  resort  to  stockholders  even 
under  the  federal  rule,  but  most  do  so  if  the  acts  complained  of 
were  of  management  or  policy  which  by  ratification  of  stockholders 
would  be  valid  ■* 

§  4086.  — All^fations  under  94th  Eqoi^  Rule  (New  Equity  Rule 
27)  in  federai  oonrta.    The  purpose  of  the  rule  "  is  to  prevent  col- 

Alleging    removal    of    one    of    tbe 


W'The  allegations  of  the  bill  must 
be  eertain  and  anmigtakable  in  set- 
ting forth  facta  which  show  that  it 
would  have  been  naelesE  to  ask  the 
directors  or  the  corporation  to  act." 
Bartlett  v.  New  YcTrk,  N.  H.  &  H.  E. 
Co.,  226  Uasa.  467,  116  N.  E.  976,  fol- 
lowing earlier  decision  in  aame  ease 
^1  Mass.  630,  109  N.  E.  463,  wherein 
it  was  held  insufficient  to  allege  that 
ten  defendants  "are  still  directors  of 
said  corporation  and  inflnential  in  its 
conncila"  and  that  they  and  "other 
directors  closely  associated  and  affili- 
ated in  financial  matters  constitnte  ft 
majority  of  the  board  of  directors  con- 
trolling the  action  and  policy  of  the 
corporation,"  there  being  twenty- 
three  directors  and  no  positive  alle- 
gation of  corrapt  confederation  of  a 
majority  of  them. 

On  a  second  demurrer  after  amend- 
ment the  addition  of  general  allega- 
tions of  knowledge  by  directors  in  of- 
fice when  the  bill  was  Bled  were  held 
not  sufficient  to  cure  the  bill,  nor  was 
an  allegation  of  actions  taken  by  a 
liter  board  of  different  personnel,  and 
allegation  of  later  action  by  stock- 
holders refusing  to  sue.  Bartlett  v. 
New  York,  N.  H.  ft  H.  R.  Oo.,  228 
Hub.  467,  115  N.  E.  976. 


managing  of^cers  and  the  friendltness 
of  the  other  towards  defendants  da«s 
not  show  demand  fntile,  Osborne  V. 
Morgan,  171  III.  App.  JS4e. 

4>An  allegation  of  domination  and 
control  Dp  to  the  time  of  dissolution 
does  not  show  its  existence  thereafter 
during  the  statutory  continued  exist- 
ence of  the  corporation.  Elmergreen 
V.  Weimer,  138  Wis.  112,  119  N.  W. 
836. 

H  Continental  Securities  Co.  v.  Bel- 
mont, 206  N.  Y.  7,  51  L.  B.  A.  (N.  a> 
lis,  Ann.  Cas.  1914  A  T7T,  99  N.  E. 
138,  aff'g  150  N.  T.  App.  Div.  298, 
134  N.  T.  8upp.  636,  75  N.  Y.  Miac. 
234, 133  N.  T.  Supp.  560. 

Complaint  for  injnnetlon  against 
sale  of  property  most  show  that  plain- 
tiffs are  minority  and  cannot  control 
action.  Brandt  v.  Mcintosh,  47  Mont. 
70,  130  Pac.  413. 

n  Continental  Seeuritiw  Co.  v.  Bel- 
mont, 150  N.  Y.  App.  Div.  298,  134  N. 
T.  Supp.  635,  aff'd  206  N.  T.  7,  SI 
L..  B.  A.  (N.  a.)  112,  Ann.  Cas.  1914  A 
777,  99  N.  B.  188. 

■■New  Bquity  Bute  27  (printed 
supra  1 4069,  and  also  in  198  Fed, 
XIV)  is  the  same  as  former  94th  Bule, 
adding  only  the  words,  "or  the  r«a- 
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losive  snita  bjr  a  stockholder  to  enforce  corporate  riglttB,  and  adds 
nothing  to  what  was  previously  Butetantially  required  by  rules  of 
correct  pleading." 

Under  this  rule  a  bill  is  demurrable  if  it  fails  to  allege  that  the 
plaintiff  was  a  shareholder  at  the  time  of  the  transaction  of  which  he 
complains,  or  that  his  share  has  since  devolved  upon  him  by  operation 
of  law ;  and  that  the  suit  is  not  a  collu^ve  one  to  confer  on  a  eonrt 
of  the  United  States  jurisdiction  in  a  case  of  which  it  would  other- 
wise have  no  cognizance.^  It  is  also  demurrable  if  it  fails  to  show 
with  particularity,  as  reqnired  1^  the  rule,  efforts  on  the  part  of 
the  plaintiff  to  secure  action  by  the  directors  or  trustees,  or  the  share- 
holders, and  the  causes  of  his  failure  to  obtain  such  action,  so  as  to 


MDB  for  not  making  saeh  effort"  to 
procnie  the  corporate  anthoriti^  to 
act. 

U  Oroel  T.  United  Elec.  Co.  of  New 
Jerwy,  132  Ted.  253. 

Ai  explaining  the  federal  rule,  see 
Hawe»  V.  Oakland,  104  U.  S.  430,  26 
L.  Ed.  827;  Delaware  &  H.  Co.  v, 
Albany  &  8.  B.  Co.,  213  U.  8.  435,  63 
L.  £d.  862.  In  the  latter  eaie  it  is 
shown  that  futile  request  to  sua  need 
not  be  pleaded. 

M  Taylor  v.  Holmes,  127  U.  8.  4S9, 
32  L.  £d.  179|  Bimpfel  v.  Ohio  ft  U. 
B.  Co.,  110  U.  S.  209,  28  L.  Ed.  121; 
Hawea  v.  Oakland,  101  U.  B.  450,  26 
L.  Ed.  8S7;  Bobineon  v.  Weet  Virginia 
Loan  Co.,  90  Fed.  770;  United  Elee. 
Seearities  Co.  t.  Louisiana  Elee.  Light 
Co.,  68  Fed.  673;  Dannmeyer  v.  Cole- 
man, 11  Fed.  97. 

Under  approval  of  a  majority  of  the 
■toekbolders,  the  directors  had  made 
a  lease  of  the  corporate  properly  to  a 
third  party,  sveb  action  having  been 
taken  at  a  meeting  duly  called  for 
that  purpose.  A  minority  etoekholder 
brought  action  against  the  corporation 
and  said  third  party  to  bave  the  lease 
canceled.  The  eonrt  stated  that 
whether  such  minority  stockholder 
was  attacking  the  lease  npon  the 
ground  of  fraud  on  the  part  of  the  di- 
reetors,  or  because  it  was  boyoud  their 
powers,  that  the  suit  mnst  be  deemed 


to  bs  instituted  in  the  right  of  the 
corporation.  It  was  therefore  neces- 
sary that  the  bill  contain  allegations 
showing  the  right  of  sneh  minority 
stockhcrider  to  maintain  the  suit  in  a 
federal  court  within  the  provisions  of 
Equity  Bale  94.  Dickinson  v.  Consol- 
idated Traction  Co.,  114  Fed.  232. 

Though  the  allegatiooa  are  not  TeT7 
direct,  tbej  suffice  if  the  requirements 
of  the  rule  be  fairly  met  by  allega- 
tions that  there  was  no  collusion  and 
that  there  would  be  opposition  to  the 
suit.  Price  v.  Union  Land  Cki.,  187 
Fed.  886. 

Allegation  in  effect  that  plaintift 
was  a  stockholder  when  the  suit  waa 
begun  comes  short  of  the  94th  Bule, 
since  the  act  complained  of  must  hava 
preceded  that.  And  it  will  not  be  as- 
sumed that  he  became  a  shareholder 
"by  operation  of  law"  merely  on  al- 
legation that  he  was  "registered." 
Httehings  v.  Cobalt  Central  Uines  Co., 
189  Fed.  341. 

When  the  corporation  is  in  a  statu- 
tory receivership  and  compliance  with 
Bule  27  is  pleaded,  tbe  issue  of  possi- 
ble collueion  is  out  of  the  cose.  Eelly 
V.  Dolan,  218  Fed.  966. 

A  full  review  of  cases  decided  un- 
der the  rule  on  sufficiency  of  the 
showing  will  be  found  in  Heinz  v.  Na- 
tional Bank  of  Commerce  in  8t.  Louis, 
237  Fed.  912,  holding  tke  complaint 
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Bbow  a  right  to  aue,^  or  the  reasons  for  not  making  8U£h  effort** 
It  ia  not  Qec€8Bai7,  however,  that  it  shall  show  a  request  upon  the 
directors  or  other  shareholders  to  sue  or  take  other  action,  if  it 
shows  that  they  are  the  parties  gniltj  of  the  wrongs  complained  of, 
or  that,  for  any  other  reason,  such  a  request  wonld  have  been  use- 
less ;  but  it  must  partieularly  set  forth  the  facts  excusing  failure  to 
make  such  a  request.'^ 

Within  the  provisions  of  this  rule  the  jurisdiction  of  the  federal 
court  is  not  affected,  nor  is  it  deemed  estaljlished  that  the  suit  is 
collu^ve  by  the  fact  that  a  stockholder,  in  bringing  suit,  is  acting 
in  concert  with  the  corporation  or  other  stockholders  who  are  citizens 
of  the  same  state  as  the  corporation  and  who  have  paid  part  of  the 


pare  Old  Colony  Trust  Co.  v.  Dubuqua 
Light  ft  Traction  Co.,  89  Fed.  7»4. 

Where  collusion  is  denied  and  de- 
mand la  obvioualj  useless  the  rule  ia 
satisfied.  Blgelow  v.  Calumet  &  H. 
Hin.  Co.,  ISS  Fed.  86B. 

See  the  above  cases  is  to  the  luffi- 
cieney  of  a  bill  in  this  respect. 

M  Sufficient,  that  defendants  are  in 
absolute  control  and  are  beneficiaries 
of  the  contract  assailed.  Boss  v. 
Quinnesee  Iron  Min.  Co.,  227  Fed.  337. 

S7  H7Bine  v.  Calumet  ft  H.  Hia.  Co., 
221  Fed.  529;  Howard  v.  National  Tel. 
Co.,  1S2  Fed.  215;  Columbia  Nat.  Sand 
Dredging  Co.  v.  Washed  Bar  Sand 
Dredging  Co.,  136  Fed.  710;  Harrison 
T.  Thomas,  112  Fed.  22;  Eldred  v. 
American  Palace-Car  Co.,  99  Fed.  16S; 
Berwlnd  v.  Canadian  Pac.  Bj.  Co.,  9S 
Fed.  IDS;  Ball  v.  Butland  B.  Co.,  93 
Fed.  S13;  Bogera  t,  Nashville,  C.  & 
St.  L.  By.  Co.,  91  Fed.  299;  Excelsior 
Pebble  Phosphate  Co.  v.  Brcfwn,  7* 
Fed.  321;  Yonng  v.  Alhambra  Min. 
Co.,  71  Fed.  810;  Earle  v.  SeatUe,  L. 
8,  ft  E.  Bj.  Ca,  56  Fed.  909;  Sellers 
V.  Phoenix  Iron  Co.,  13  Fed.  20;  Coun- 
ty of  Tasewell  v.  Farmers'  Loan  ft 
Trust  Co.,  12  Fed.  752;  Pond  T.  Ver- 
mont Val.  B.  Co.,  12  Blatchf.  280,  Fed. 
Ca«.  No.  11,265. 

A  bill  which  shcrws  an  application 
to  the  directors  or  controlling  ofBcers 
to  reeist  enforcement  of  conflseatory 


inniBoient  beeanse  no  effort  to  move 
stockholders  was  shown  or  any  reason 
for  not  so  resorting  to  them. 

HWalthen  t.  Jackson  Oil  ft  Be- 
fining  Co.,  236  U.  8.  635,  59  L.  Ed. 
3B5;  Memphis  City  v.  Dean,  8  Wall, 
(U.  B.)  64,  IB  L.  Ed.  326;  Dodge  v. 
Woolaey,  18  How.  (U.  B.)  331,  15  L. 
Ed.  401;  Hltchinga  v.  Cobalt  Central 
Minea  Co.,  18B  Fed.  241;  Burrows  v. 
Interborongh  Metropolitan  Co.,  156 
Fed.  389;  Ball  v.  Butland  B.  Co.,  93 
Fed.  513;  Edwards  v.  Bay  SUte  Gaa 
Co,  91  Fed.  942;  Bobinson  v.  West 
Vii^ia  Loan  Co.,  90  Fed.  770 ;  Clarke 
V.  Eastern  Building  ft  Loan  Ass'n,  89 
Fed.  779;  Button  t.  Joseph  Bancroft 
ft  Sons  Co.,  83  Fed.  17;  De  NenfTille 
V.  New  York  ft  N.  By.  Co.,  81  Fed. 
10;  Church  v.  CitiBens'  St.  E.  Co.,  78 
Fed.  526;  Helton  v.  Wallace,  77  Fed.  61; 
Ziegler  t.  Lake  St.  El.  B.  Co.,  76  Fed. 
662,  aS'g  69  Fed.  17B;  Swope  v.  Vi^ 
lard,  81  Fed.  417;  Whitney  v.  Fair- 
banks, 54  Fed.  985;  Putnam  v.  Buch, 
54  Fed.  216,  56  Fed.  416;  Weidenfeld 
V.  Allegheny  ft  E.  B.  Co.,  47  Fed.  11; 
Squair  v.  Lookout  Mountain  Co.,  42 
Fed.  729 ;  McHenry  v.  New  York,  P. 
ft  O.  B.  Co.,  22  Fed.  130;  Foote  v. 
Cnnard  Uin.  Co.,  17  Fed.  46;  Bill  v. 
Western  U.  TeL  Co.,  16  Fed.  J4; 
Taylor  t.  Holmes,  14  Fed.  498,  off  'd 
127  U.  8.  489,  32  L.  Ed.  179;  Dann- 
meyer  v.  Coleman,  11  Fed.  97.    Gom- 
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expenses  of  the  action,  where  it  appears  that  the  purposes  of  the  bill 
are  opposed  by  the  majority  stockholders  and  directora.** 

The  rule  applies  whea  a  bill  which  was  not  originally  a  stockholder's 
hill  becomes  such  by  amendment."  It  does  not  require  that  a  bill 
by  a  stockholder  shall  be  verified  by  oath,  where  the  suit  is  instituted 
in  a  state  court  and  removed  later  to  the  federal  court** 


§  4087.  —  Amrvma,  replies  and  otimr  pleadtngs.  The  capacity  of 
the  plaintiff  may  be  tested  by  demurrer,  if  apparent  on  the  face  of 
the  pleadings,  otherwise  by  plea  or  answer,**  but  not  by  demurrer 
after  answer  is  in,**  and  unless  taken  by  demurrer  such  objections, 
e.  g.,  that  resort  to  the  corporation  or  reason  for  making  no  effort 
in  that  respect  are  not  alleged,  will  be  waived.**  If  the  complaint 
alleges  causes  not  pertaining  alike  to  all  of  the  plaintiffs,  it  fails 
to  state  a  cause  of  action,  and  therefore  such  misjoinder  may  be 
reached  by  general  demurrer.**    An  objection  that  the  complaint  is 


rate  laws  ao^,  reflations,  and  their 
refusal  because  of  fear  of  incurring 
excesBive  penalties  imposed  by  law, 
showH  a  sufficient  cinnpliance  witti  the 
94th  Equity  Bale.  Perkins  t.  North- 
ern Pae.  By.  Co.,  155  Fed.  445. 

As  to  the  sniBcieni:)'  of  a  stock- 
holder's bill  In  this  respect,  see  the 
cases  above  eited. 

H  Consamers '  Gas  Trust  Co.  v.  Quin- 
by,  137  Fed.  882. 

Contribution  to  costs  or  eo-operatiou 
by  other  stockholdera  does  not  make 
the  suit  collusive.  New  Albany  Water- 
works V.  Louisville  Banking  Co.,  123 
Fed.  776;  nor  does  refusal  of  the  cor- 
poration to  sue  in  the  state  court  so 
that  plaintifF  could  make  a  case  in 
the  federal  court.  Ullls  v.  Chicago, 
127  Fed.  731. 

H  When  a  dissolution  suit  is  made  a 
stockholders'  suit  by  amendment  the 
94th  Rule  applies.  Worth  Ufg.  Co. 
V.  Bingham,  116  Fed.  785. 

MMaedei  v.  Buffalo  BUl's  Wild 
West  Co.,  132  Fed.  280, 

81  Goodbody  V.  Delaney,  80  N.  J. 
Eq.  417,  83  Atl.  988. 

SB  A  demurrer  contained  in  the  an- 
swer ie  overruled  by  it,  and  the  law 


questions  presented  must  be  deter- 
mined on  facts  brought  out  by  the 
answer.  Hence  demurrer  after  an- 
swer will  not  test  the  capacity  of 
plaintiff  to  sue.  Goodbody  v.  Bela- 
ney,  80  N.  J.  £q.  417,  83  Atl.  988. 

The  capacity  trf  new  plaintiffs  com- 
ing in  after  answer  ahonid  be  chal- 
lenged by  the  answer  or  amendment 
thereof,  and  not  by  demurrer.  Qood- 
body  V.  Delaney,  80  N.  J.  Eq.  417,  83 
AtL  SS8. 

BS  That  the  objection  that  the  pl^- 
tlff  made  no  effort  to  obtain  relief 
within  or  through  the  corporation 
goes  to  his  capacity  to  sue,  and  ia 
waived  if  not  raised  by  demurrer,  see 
Wood  V.  Union  Gospel  Church 
Bldg.  Ass'u,  63  Wis.  9,  2S  N.  W.  75«. 

A  defective  allegation  of  the  reaaon 
for  not  making  demand  is  waived  by 
failure  to  demur.  Hagood  v.  Smith, 
162  Ala.  512,  50  So.  374. 

M  Special  demurrer  for  misjoinder 
is  not  essential.  Eickbuseh  v.  Bug- 
gies, 105  8.  C.  525,  00  B.  E.  1S3. 

Where  the  corporation  is  named  as 
party  defendant  bat  has  not  been 
served,  demurrer  will  not  reach  the  de- 
fect, but  relief  affecting  it  may  have 
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not  entitled  in  the  name  of  plaintiff  and  all  others  similarly  situated 
must  be  taken  by  demurrer  or  answer,  if  at  aU."  In  the  new  federal 
eqnity  practice  motion  to  dismiss  will  raise  queeticms,  such  as  non- 
joinder, .which  were  formerly  assailable  by  demurrer.**  By  a  feder^ 
rule,  an  allegation  of  fraud  must  be  denied  by  answer  when  a  plea 
is  also  put  in.*^  Defenses  of  estoppel,  laches  and  the  like  are  to  be 
made  by  answer  "  showing  the  facts  thereof,**  Where  suit  is  brought 
by  stockholders  against  officers  for  an  accounting,  it  is  proper  for 
the  defense  to  set  out  that  the  stock  held  by  plaintiffs  was  received 
without  consideration  from  one  of  the  defendants  who  had  consented 
to  the  issuance  of  the  stock  and  securities,  since  such  defense  shows 
want  of  equity  in  the  claim  of  plaintiffs  in  demanding  that  the 
officers  account  in  a  respect  in  which  all  were  equally  guilty.'' 

A  reply  is  not  necessary  where  it  would  join  no  issue  because  the 
facts  cannot  be  disputed,^'  but  if  replication  or  reply  is  made  it  should 


to  be  deferred  until  aerviee.  Beed  t. 
HoUingsworth,  157  Iowa  94,  135  N.  W. 
37. 


■■  North  V,  TTuion  S&vlngs  &  Loan 
Asl'n,  59  Ore.  483,'  117  Pae.  682,  queB- 
tioniiig,  however,  whether  sueh  en- 
titling it  eSBBiitial. 

«  Under  New  Equity  Bale  29,  non- 
joinder of  the  corporation  as  defend- 
ant may  be  reached  by  motion  to  die- 
miss'.  Hysms  v.  Old  Dominion  Co., 
204  Fed.  681. 

ST  In  a  Btockholdera '  suit  specially 
charging  fraud,  the  32nd  Equity  Bule 
requires  that  pleas  to  such  part  be 
accompanied  by  an  answer  denying 
the  fraud.  Sims  v.  United  Wirelesa 
Tel.  Co.,  179  Fed.  640,  decided  before 
promnlgatiou.  of  Sew  equity  rules, 
which  see. 

M  Estoppel  is  a  matter  of  defense 
which  need  not  be  negatived.  Pollits 
V.  Gould,  202  N.  Y.  11,  38  L.  R.  A.  (N. 
S.)  988,  Ann.  Cae.  1S12  D  109S,  94  N. 
E.  1088;  Continental  Securitiw  Co.  v. 
Belmont,  75  N.  Y.  Miac.  234,  133  N.  T. 
gupp.  560,  aff'd  150  N.  Y.  App.  Div. 
298,  134  N.  Y.  Supp.  635,  206  N.  T. 
7.  51  L.  H.  A.  (N.  8.)  112,  Ann.  Cas. 
1914  A  777,  09  N.  E.  138. 

M  Answer    to    aUegationa   of   ultra 

7001 


Tires  atoek  issue  is  good,  where  it 
Bhowa  it  to  have  been  intra  vires, 
though  voidable  beeause  there  waa  a 
transaction  with  another  corporation 
having  common  directors,  and  where 
it  alleges  a  ratia«ation  by  atoekhold- 
ers  afterwards.  Foliitz  t.  Wabash  B. 
Co.,  207  N.  T.  113,  100  N.  B.  721,  mod- 
ifying ISO  N.  T.  App.  Div.  715,  135 
N.  T.  Supp.  78fl. 

Allegations  held  anlBelent  to  rebut 
laches  in  suing  to  cancel  atock.  An- 
derson V.  Scaadia  Uin.  Syndicate,  26 
8.  D.  558,  128  N.  W.  lOlfl,  holding 
atock  holder  not  charge  able  with 
knowledge  from  stock  books  that 
there  was  an  illegal  iasue. 

WWard  V.  Smith,  95  N.  Y.  App. 
Div.  432,  88  N.  Y.  Supp.  700.  See  ateo 
'Warren  t.  Bobison,  25  Utah  205,  70 
Pac.  989. 

Defense  that  plaintiff  is  not  bona 
fide  stockholder  or  is  lacking  in  equi- 
ties, see  a  4071-4077,  supra. 

fl  A  aupplemeutal  answer  setting  up 
appointment  of  a  receiver  requires  no 
reply  from  plaintiff  who  haa  implead- 
ed the  receiver  by  motion.  Seagriat 
V.  Beid,  171  N.  T,  App.  Div.  755,  157 
N.  Y.  Supp.  979. 
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be  soch   as  that  it  will  directly  traverse  the  plea  or  answer.™ 

The  corporate  defendant  in  joining  with  other  defendants  in  a 
demurrer  or  answer  may  run  the  risk  of  neutraUzing  one  of  the 
defenses  that  it  could  make,  and  care  shotdd  be  taken  in  so  doing. 
Thus  it  was  argued  and  seriously  debated  whether  a  ground  of  de- 
murrer, that  the  complaint  showed  no  resort  to  the  corporation  for 
redress,  was  not  waived  by  joining  in  the  further  ground  that  no 
cause  of  action  in  favor  of  the  corporation  against  the  other  de- 
fendants was  shown.  The  second  ground  involved  an  admission,  it 
was  claimed,  that  the  corporation  would  not  have  sued  if  request 
had  been  made,  because  it  deemed  that  there  was  nothing  to  sue  for.*" 

A  defense  grounded  on  the  94th  Equity  Bule  puts  in  issue  only 
the  right  of  plaintiff  to  maintain  the  action  and  not  the  existence 
of  a  cause  of  action  on  behalf  of  the  corporation.'*  When  any  issue 
of  fact  is  left  on  the  pleadings  Uie  motion  for  judgment  on  the  plead- 
ings, allowed  by  some  of  the  codes,  cannot  be  entertained;  henee 
when  the  reply  and  answer  join  on  a  ratification  which  the  majority 
has  no  power  to  make,  such  motion  must  be  denied." 

A  cross-bill  should  not  tender  issues  already  joined  hy  bill  and 
answer,"  and  &  bad  hill  may  be  cured  by  allegations  in  the  croes-bill," 
but  a  cross-biU  will  not  cure  the  bill  if  it  does  not  supply  the  miaHing 
allegations  essential  to  the  cause  of  action." 

Supplemental  pleadii^  are  proper  to  set  up  matters  germane  to 

n  Be pli cation  held  not  a  direct  tra-  n  Fraud   io   using   corporate   funda 

verse  of  a  plea,  that   the  corporation  for    personal   .gain    was    alleged,    to 

received  the  benefit  of  proceeds  of  &  which  ratiflcation  by  etockholders  Wfta 

loan  by  its  officers.    Bums  v.  Nation-  pleaded    and    that    denied    by    repl^. 

al   Mining,  Tnnnel   A   Land   Co.,   23  Bach  fraud  cannot  be  ratified.    Tbeo- 

Colo.  App.  545,  130  Pac.  1037.  bald  v.  United  States  Rubber  Co.,  83 

n  The  court  though  regarding  this  N.  T.  iUIae.  627,  146  N.  Y.  Bapp.  S»7. 
RB   a    debatable    qnestion    denied   the  19  CroaB-bill  should  not  tender  Issues 

contention  in  obedience  to  precedent.  made  and  joined  on  bill  and  answer. 

Herrick  v.  Dempster,  73  N.  J,  Eq.  145,  Trendley  v.  Illinois  Traction  Co.,  241 

75  Atl.  810,  on  the  authority  of  8ieg-  Mo.  73,  145  S.  W.  1. 
man  v.  Maloney,  65  N.  J.  £q.  372,  S4  77  A   croBS-bill   bj-   the   corporation 

Atl.  406.  will  not  cure  deficiencies  in  the  biU  if 

71"A    defense    under    [the]    rale  it  seta  up  a  different  ground  of  ae- 

doea  not  deny  tbe  alleged  giievaneea  tion.    Vogeler  v.  Pnneh,  205  Mo.  558, 

of  the  corporation,  but  the  stockhoU-  103  8.  W.  1001. 

er's   authority  to   redress   them.     It  71  Neither   bill    nor   cross-bill    eoa- 

Aaee  not  contest  the  existence  of  a  talued  allegations  showing  that  a  atock 

cause    of    action,    but    complainants '  issue  in  payment  for  organization  serv- 
right   to  aue   for   its   enforcement. ' '      ices    was    fraudulent   or    over    their 

Gage  V.  Biveraide  Trust  Co.,  156  Fed.  value.    Vogeler  v.  Punch,  205  Mo.  558, 

1002.  103  S.  W.  1001. 
7002 
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the  ori^al  complaint  which  have  occurred  since  it  was  filed  or  ol 
which  plaintiffs  then  had  no  knowledge,"  but  a  cause  of  action  can- 
not be  supplied  by  supplemental  bill  alleging  the  essential  votes  and 
resolutions.*' 

An  unconnected  grievanoe  *'  or  an  individual  right  cannot  be  coun- 
terelaimed  in  such  an  action,  as  it  is  against  plaintiff  in  a  different 
right." 


§  4088.  Burden  at  proof,  presnmptfoiu  and  evidenoe.  Very  few 
eases  applying  the  general  law  of  evidence  in  any  way  at  all  peculiar 
to  stockholders'  suits  will  be  found.  A  few  novel  br  iilustrative  ones 
are  collected  in  the  foot  notes  following. 

In  an  earlier  section  it  was  seen  that  the  suit  is  based  on  a  cause 
of  action  pertaining  to  the  corporation  primarily,  and  to  the  plain- 
tiff secondarily  because  it  would  not  or  could  not  sue.  These  causes 
must  both  be  pleaded  and  proved.  The  plaintiff  therefore  has  the 
burden  of  proving  each  of  the  elements  of  each  cause  of  action  ••  just 
as  if  the  corporation  were  suing." 


t*  A  def euae  arising  after  iuue 
joined  should  be  made  under  chancery 
practice  of  New  Jersef ,  by  crogH-bill  or 
•upplemental  BBSwer  in  the  nature  of 
cross-bill.  McAtpin  v.  Universal  To- 
bacco Co.  (N.  J.  Ch.),  57  AU.  418. 

Matter  relevant  to  an  individual 
action  cannot  supplement  a  deriva- 
tive one,  and  vice  versa.  Brewster  v. 
P.  G.  Brewster  Co.,  138  N.  Y.  App. 
DiT.  139,  122  N.  T.  Snpp.  1019. 

M  Votes  and  resolutions  since  the 
original  bill  cannot  be  added  by  sup- 
plemental bill  to  make  out  a  cause  of 
action  which  it  failed  to  make  out. 
A  new  hill  is  neceHsary.  Bartlett  t. 
New  York,  N.  H.  *  H.  B.  Co.,  — 
Mass.  -— ,  115  N.  S.  B7S. 

U  In  a  suit  to  cancel  stock  held  by 
an  officer,  the  corporation  cannot 
eonntereloim  to  assert  its  rights  in 
realty  or  to  remove  the  officer.  They 
neither  arise  "out  of  the  contract  or  . 
ti  ansaction ' '  declared  on  nor  are 
"connected  with  the  subject  of  the  ac- 
tion.'.' Brahm  v.  M.  C.  Gehl  Co.,  132 
Wis.  674,  112  N.  W,  1097. 


■SBaum  V.  Bporborg,  14fi  N.  Y.  App. 
Div.  537,  131  N.  Y.  Supp.  3«7. 

U  Bee  generaUy  the  eases  cited 
supra  under  il4061-40TO. 

H  Though  the  form  of  the  action  ia 
equitable  the  proof  of  the  eause  of 
action  is  the  same  as  if  the  corpora- 
tion itself  had  brought  the  action  at 
law.  Kavanangb  v.  Commonwealth 
Trust  Co.,  64  N.  Y.  Misc.  303,  118  N. 
Y.  Snpp.  788. 

Must  prove  the  fraud  alleged.  Con- 
tinental Securities  Co.  v.  Belniont,  83 
N,  Y.  Misc.  340,  144  N.  T.  Supp.  801. 

Must  prove  that  defendants  exceed- 
ed their  authority.  Hugh&s  Manufac- 
turing &  Lumber  Co.  v.  Culver,  ■ — 
Ark.  — ,  180  a  W.  850. 

Must  prove  that  borrowing  defend- 
ants did  not  pay  reasDnable  interest 
ou  loans  by  corporation  to  them. 
Eleln  V.  Independent  Brewing  Ass'n, 
£31  ni.  594,  83  N.  E.  434,  rov'g  135 
111.  App.  234. 

Where  the  snit  is  representative, 
evidence  of  a  corporate  wrong  in  the 
election  objected  to  is  essential.    Du- 
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The  facts  making  up  eacb  of  the  numerous  causes  of  action  whieh 
a  corporation  may  be  entitled  to  prosecute,  or  the  defenses  which 
are  open  to  it,  properly  belong  in  other  parts  of  this  work  or  in  other 
treatises  on  other  branches  of  the  law,  whieh  should  be  consulted.** 
In  like  manner  presumptions  should  be  traced  out  to  the  subject- 
matter  to  which  they  particularly  belong,  or  else  to  the  general  law 
of  evidence,  and  there  investigated.** 

The  demand  to  sue  and  the  refusal  must  be  proved  as  alleged.*^ 
Unless  prima  facie  they  are  ultra  vires,  acts  are  presumed  to  be  intra 
vires,  regular  and  legal.  Accordingly  plaintiff  has  the  burden  of 
showing  that  they  are  not  so ; "  and  in  a  suit  attempted  by  minority 
stockholders  in  behalf  of  the  corporation,  fraud  on  the  part  of  the 
man^ug  board  will  uot  be  presumed.**  Defendants  bave  the  burden 
of  justifying  their  prima  facie  unlawful  6cts,**  or  payments  to  them- 
selves,'* or  of  establishing  their  afBrmative  defenses.**  Where  a  con- 
tract or  a  consolidation  or  other  transaotion  has  been  entered  into  by 


Bcnberry    t.    SagamoTe    Development     inise  of  a  particular  penBiou  claim  waji 


Co.,  ItW  N.  T.  App,  Div.  673,  150  1 
Y.  Supp.  229. 

1 E.  g.,  for  the  subatanttve  law  on 
tbe  right  to  sue  directors  for  waste, 
see  Chap.  42,  gupra.  As  to  the  facts 
■naking  out  a  right  to  rescind  a  con- 
tract or  transfer  for  fraud  or  mistake, 
Bee  ?ome  standard  work  on  contrai^ta. 


unlawful.  Heine  v.  National  Bank  of 
Commerce  in  St.  Louis,  337  Fed.  942. 

•>  Dickinson  v.  Consolidated  Trac- 
tion Co.,  118  Fed.  871. 

*0  Judgment  of  directors  in  a  pre- 
liminary stage  as  to  value  of  property 
for  whieh  stock  is  to  be  isiaed  i^  of 
weight  but  not  conclusive,  and  a  dis- 


sales,  vendor   and  purchaser,  or  the     crepanc?     should     be    explained     by 

like.  them.     The   burden   is   not  on   eom- 

M  E.  g.,  the  presumptiona  as  to  the     plainant.    Donald  v.  American  Bmelt- 


discussed    in 


corporate    power* 
Chap.  21  et  seq. 

ft  Stockholders  suing  to  redress  an 
injury  to  the  corporation  are  not  en- 
titled to  recover  if  their  allegation 
that  the;  requested  the  corporation  to 
institute  suit,  and  it  refused,  is  de- 
nied and  not  proved.  Dillon  v.  Lee, 
110  Iowa  136,  81  N.  W.  245. 

Evidence  as  to  demand  held  insuf- 
ficient. Holmes  v.  Jewett,  55  Colo. 
187,  134  Pac.  685. 

See  generally  cases  cited,  supra, 
under  I  £4008,  4085. 

M  See   generally,   Chap.   21,   supra. 

The  burden  is  on  plaintiff  to  estab- 
lish that  a  pension  plan  of  a  nstional 
bank  was  ultra  vires,  or  that  compro-      21  Wyo.  62,  128  Fae.  018. 
TOM 


ing  ft  Befining  Co.,  62  N.  J.  : 
48  Atl.  771,  1118. 

n  Defendants  who  aa  directors 
paid  so  called  "additional  salaries" 
to  themselves  have  the  burden  of 
justifying  such  payments  by  showing 
the  aer vices  reasonably  worth  the 
amounts  paid.  Qodley  v,  Crandall  ft 
Oodley  Co.,  163  N.  T.  App.  Div.  69T, 
139  N.  T.  Supp.  236,  aft'd  212  N.  T. 
121,  L.  B.  A.  1915  D  832,  105  N.  E. 
818.       See     also     12774     and    12786, 

M  It  cannot  be  presumed  that  stock 
was  not  represented  at  a  meeting 
merely  from  the  fact  that  sojne  stock- 
holders were  absent.     Smith  v.  Btone, 
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defendants  having  an  interest  whiclt  conflicts  with  that  of  the  corpora- 
tion, it  is  for  them  to  show  that  it  was  fair  and  free  from  f r&ad ;  ** 
and  when  trast  funds  are  traced  to  their  hands  they  haye  the  burden 
of  accounting  for  them.''  A  third  person  in  possession  of  alleged 
corporate  assets  does  not  sustain  this  burden  unless  some  fraud  is 
imputable  to  him." 

In  an  accounting  suit,  where  accounting  has  been  ordered,  the  ac- 
countant should  produce  books  or  evidence  on  which  to  state  tiie 
account.** 

The  judicial  cognizance  which  federal  courts  take  of  the  laws  of 
all  the  states  dispenses  with  proof  of  the  law  of  another  stat«  when 
involved  in  such  a  suit,*^  and  may  base  presumptions  thereon."  The 
assent  of  other  stockholders  to  the  transaction  assailed,"  or  a  ratifica- 
tion by  stockholders  in  meeting  since  the  act  was  done,^  or  refusal  of 
the  corporation  to  sue  may  be  inferred  from  conduct.' 


M  Where  contract  ii  between  eorpo- 
TationB  hBving  common  direetora,  the 
burden  is  on  them,  knowing  all  the 
facta,  to  allow  that  it  was  fair  and 
free  from  fraud.  Boas  v.  QninneBec 
Iron  Min.  Oo.,  227  Fed.  337;  Qeddea 
V.  Anaconda  Copper  Min.  Co.,  187 
Ved.  860. 

A  holding  eompanj'  which  voted 
for  a  conaolidation,  injurious  to  two 
companies  in  which  it  held  a  smalleT 
proportion  of  etoek,  but  favorable  to 
Bine  in  which  it  h^ld  a  larger  propor- 
tion or  Si  control,  haa  the  burden  of 
proving  it  fair.  Hjams  r.  Calumet 
Jt  H.  Uin.  Co.,  221  Fed.  D2B. 

Dealing*  by-  officers  and  direetcn-s 
with  corporation  in  which  the^  have 
an  interest,  see  generally   Chap.  42, 

MKreitner  v.  Bnrgweger,  174  N.  T. 
App.  Div.  48,  160  N.  T.  Snpp.  256. 
See  also  Chaps.  4S  and  43,  supra. 

WEbling  V.  Nekarda,  148  N.  T. 
App.  Div.  193,  132  N.  T.  Sapp.  309. 

M  As  to  harden  of  proof  on  aeeoont- 
Ing  where  apparently  correct  books 
are  produced,  see  Seofield  v.  Mari- 
nette Saw  Mill  Co.,  153  HL  App. 
46ft. 

>T  Federal  courts  judicially  n.otiee 
corporation  laws  and  statates  of  other 


states  than  that  in  which  they  sit. 
Metcalf  V.  American  School  Furniture 
Co.,  122  Fed.  115. 

HA  federal  conrt  sitting  in  Penn- 
sylvania takes  cognisance  of  the  laws 
of  New  York,  and  thus  may  infer  that 
a  reeeiver  is  a  statutory  one.  Xelly 
V.  Dolan,  21S  Fed.  065. 

HThat  no  other  stoekholdei  has  ob- 
jected to  a  contract  or  sought  to  in- 
tervene in  suit  affords  an  iaeonelnsive 
Inference  that  they  do  not  object. 
Carson  v.  Allegany  Window  Qlasa  Co., 
ISO  Fed.  791. 

1  Batiflcation  by  stockholders  is  not 
inferred  from  mere  lapse  of  time  with- 
ont  a  meeting  which  was  apprised  of 
the  action  of  the  officers  in  ques- 
tion. Endicott  v.  Uarvel,  SI  N.  J. 
Eq.  878,  87  Atl.  230. 

S"The  plaintifT's  right  to  maintain 
this  action  is  derivative  and  wholly 
based  on  the  failure  of  the  corpora- 
tion to  do  its  duty  in  proseacuting  an 
action  to  recover  corporate  assets. 
The  breach  of  duty  must  be  shown 
by  an  intentional  determination  by 
the  corporation  not  to  bring  the  ac- 
tion. Saeh  determination  can  be 
shown  by  an  express  refunl  on  the 
part  of  the  corporation  to  commence 
the  action.    It  may  frequently  oeeur 
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Any  competent  evidence  tending  to  show  tbe  fairness  op  propriety 
of  the  acts  complained  of,  or  the  injuriousness  of  them  oaght  to  be 
reeeiTed.'  Thus  denial  of  information  is  admissible.*  Convenatiima 
evincive  of  assent  or  acquiescence  are  not  receivable  against  plaintiff 
where  they  relate  to  similar  bnt  distinct  tranaactiona,  which  are  not 
challenged.' 

An  order  for  examination  of  defendants  before  trial,  allowed  by 
Bome  statutes,  should  not  be  general  but  should  specify  the  partieolar 
subjects  thereof.' 

The  weight  and  sufficiency  of  .evidence  are  detennined  by  rales  of 
general  law  '  and  the  special  requirements  of  proof  in  cases  of  specific 
enforcement  of  parol  contracts  and  the  like.' 


that  a  eorpoiation  will  neither  refine 
to  eoramence  tbe  aetiou  nor  proceed 
to  act.  A  determiDBtion  not  to  eom- 
meoee  the  action  can  be  resch«d 
withmt  ^vin^  ezpremiou  to  flnch  de- 
termination, and  the  failure  to  give 
expTesaion  to  iti  determination  should 
not  ^eet  the  right  of  Htockbolders 
to  proceed  in  behalf  of  the  corpora- 
tion. Tbe  breach  of  iatj  i«  not  nec- 
eisarilj  dependent  npon  any  ezprea- 
eion  of  pnrpOBe  by  the  corporation. 
Where  a  corporation  ao  unreasonably 
n^eets  and  faib  to  bring  an  action 
that  enefa  neglect  and  failure  amonntH 
to  a  refusal  to  act  the  breaoh  of  duty 
which  mnat  be  shown  before  an  action 
is  commenced  by  a  stockholder  will 
be  established  as  if  an  express  refusal 
to  act  had  been  shown.  A  matter  of 
iuiBeient  importance  to  demand  an 
action  In  the  name  of  the  corporation 
or  by  a  stockholder  or  stockholders  in 
its  behalf  to  recover  oOTporata  assets, 
lost  or  in  danger  of  being  lut  by  the 
fraud  or  neglect  of  its  officers  and 
agents,  would  require  coaeideration 
followed  by  appropriala  official  or  cor- 
porate action  and  the  preparation  of 
papers  before  an  action  could  be  com- 
menced. What  would  be  an  unrea- 
sonable delay  by  the  corporation  after 
a  demand  that  an  action  be  com- 
menced wtnild  vary  in  nearly  every 
case."    Eavanaugh  v.  Commonwealth 


Trust  Co.  of  New  York,  103  N.  T. 
App.  Div.  95,  S2  N.  T.  Snpp.  S43. 

Proof  of  demand  held  insufficient 
where  based  on  record  affording  no 
inference  that  ona  was  made.  Butler 
V.  Hydro-Pneumatie  Sprinkler  ft 
Uanufaeturing  Co.,  —  Mo.  A^  • — , 
leo  a.  W.  821. 

■  Moss  T.  Goodhart,  47  Hont.  237, 
131  Pac.  107J. 

*  Withholding  information  and  ob- 
straeting  iDvestigation  by  minority  is 
a  mark  of  bad  faith.  Ereitner  v.  Bnrg- 
weger,  174  N.  T.  App.  Div.  48,  IW  N. 
Y.  8upp.  256. 

>  Oodley  v.  CrandaU  ft  Oodley  Co., 
212  N.  Y.  121,  L.  B.  A.  1915  D  «32, 
lOe  N.  E.  SIS,  modifying  153  N.  T. 
App.  Dir.  697,  139  N.  Y.  Supp.  236. 
Query,  whether  conTersationa  of  a  de- 
cedent are  admissible  against  his  le- 
gal representative  standing  as  plain- 
tiff in  a  stoekholder 's  suit.    Id. 

aSeagrist  v.  Baid,  171  N.  Y.  App. 
Div.  75B,  157  N.  Y.  Supp.  879. 

Under  the  laws  of  New  York  a  mi- 
nority stockholder  suing  to  prevent 
injury  to  the  corporation  may  be  per- 
mitted to  examine  corporate  ofSeers 
under  proper  circumstances.  Boson- 
banm  v.  Biee,  86  N.  T.  Uiae.  410,  73 
N.  Y.  Bupp.  714. 

t  Consnlt  treatises  on  Evidence. 

•  Contraats  made  orally  for  the 
benefit  of  tha  corporation  to  aerva  m 
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Whether  a  case  has  been  made  out  is  much  more  ofteii  a  qaeatioQ 
of  the  substantial  soMciency  of  the  facts  than  one  of  the  sufficiency 
of  the  proof  of  them.  This  has  been  treated  herein  as  a  part  of  the 
substantive  law  of  corporationg.' 

§4089,  Conduct  aad  oontrdl  of  action;  dlBcontumanoes  and  oom- 
pronuMB.  The  responsibility  for  and  control  of  the  suit  rests  with 
the  ori^nal  plaintiiF.'^  but  since  the  action  is  representative  of  other 
interests  than  plaintiff's,  it  follows  that  plaintiff  has  only  such  con- 
trol as  he  would  have  of  any  other  representative  action.  He  cannot 
deal  with  the  action  in  bad  faith  towards  the  other  persons  or  in- 
terests to  be  affected  by  the  judgfment  or  bound  by  it,  or  terminate 
it  without  their  consent,^^  or  unreasonably  delay  its  pn^ess,  they 
not  consenting:**  The  plaintiff's  relation  to  the  suit  is  like  that  of 
a  guardian  ad  litem.  He  must  prosecute  the  action,  once  it  is  begun, 
for  the  benefit  of  all  concerned,  and  cannot  effect  a  settlement  as  to 
his  own  interest  and  then  terminate  the  action.*'   Other  plaintiffs,  who 


president,  to  buy  itj  prodaeta,  and  to 
procure  loans  for  It,  cannot  be  specLf- 
ieally  enforced  at  suit  of  a  stockhold- 
er to  whom  they  were  made  without 
clear  proof.  Fleming  v.  Biegel,  M  8. 
C.  109,  72  8.  G.  888. 

VThe  question,  "What  is  sufficient 
evidence,"  etc.,  is  ustiallT'  but  a  form 
of  aiking  if  the  facts  proved  err  ad- 
mitted make  out  a  oaee  or  a  defeUBe. 
yor  ^ses  on  the  fufflciencj  of  evi- 
dence in  this  sense,  see  preceding  see- 

10  Dictum  that  incoming  plaintiffs 
have  no  control  and  -tfanndt  interfere 
until  decree  is  made.  Belmont  v. 
Erie  R.  Co.,  32  Barb.  (N.  Y.)  637, 

UTremain  v.  Quardian  Mut.  Life 
Ins.  Co.,  11  Hun  (N.  T.)  386;  Man- 
ning V.  Uereantile  Trust  Ca.,  37  N. 
Y.  Misc.  21S,  75  N.  Y.  Snpp.  166; 
and  see  brinckerhoff  v.  Boatwick,  99 
N.  Y.  185,  1  N.  B.  «63.  But  see  Al- 
len T,  New '  Jersey  Southern  B.  Co., 
49  How.  Pr.  (N.  Y.)  14. 

So  in  creditors'  biU.  Johnson  v. 
Miller,  96  Fed.  271;  Hirshileld  v.  Pits- 


eerald,  1S7  N.  T.  IW,  46  L.  B.  A.  839, 
SI  N.  E.  997;  Salisbury  V.  Binghamp- 
ton  Pub.  Co.,  86  Hun  (N.  Y.)  »,  32 
N.  Y.  Snpp.  652. 

The  chancery  mis  is  that  leave  to 
dismiss  may  be  denied  if  plaintiff 
"is  not  wholly  dominus  litis."  Dan- 
ieU  Ch.  Pr.  [8th  Ed.]  485. 

He  cannot  iv  so  after  decree,  or  if 
others  have  come  in  as  parties. 
Fletcher  Eq.  PT.  ft  Pr.  1 562,  p.  578. 

On  the  other  hand,  the  corporation 
may  not  eollusively  dismiss  its  action 
in  fraud  of  the  stockholders.  Na- 
tional Power  ft  Paper  Co.  r.  Bouman, 
122  Uinn.  355,  632,  Ann.  Cat.  1914  D 
830,  .142  N.  W.  818,  822. 

IB  Manning  v.  Mercantile  Truit  Co., 
37  N.  T.  Miso.  215,  75  N,  Y.  Snpp. 
168. 

!■  Stipulation  to  dismiss  appeal  as 
to  two  wrongdoing  defendanta,  who 
had  paid  plaintiff  was  denied  and  the 
parties  were  relegated  to  application 
to  court  to  sanction  their  eompfomi^e. 
Whitten  V.  Dabney,  171  C&l.  681,  154 
Pac.  312. 
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fasve  come  in  may  have  an  order  on  proper  terms  tnmmg  the  stut 
over  to  their  control  where  the  original  plaintiffs  abandon  it." 

It  seems  that  a  substitation  of  the  corporatiwi  should  be  made, 
if  at  all,  in  the  trial  court.'*  The  corporation  cannot  end  or  abort  the 
suit  by  a  settlement  against  consent  of  plaintifb.'* 

§4000.  JodgmestandDAtiirtfof  rdietillowable— IngaoeraL   The 

general  nature,  form  and  measure  of  relief,  being  the  same  as  the  cor- 
poration might  have  had  if  it  4iad  sued,  is  matter  for  treatment  in  other 
parts  of  this  work.^^  Belief  must  conform  to  the  pleadings  and  f>e  con- 
fined to  the  cause  pleaded  *'  and  the  parties  of  whom  jurisdiction  was 
had,''  and  if  there  is  a  dismissal  for  want  of  parties,  it  should  be 


UTbttf  were  reqaired  to  indenmiff      end  references  there  faond  to  specific 
original  plaintiffs  ftgainBt  anj  farther 
expense   incurred   in   the   progress   of 
the  Auit.     UcAlpin   v.   Universal   To- 
baeeo  Co.  (N.  J.  Ch.),  57  AtL  418. 

Will  not  be  required  ]:□  reimburse 
the  original  plaintiff  while  the  suit 
is  jet  pending,  but  wilL  ba  required  to 
secure  ratable  reimbursement  when 
proper  costs  and  ezpenaes  become 
known  b;  ending  of  the  suit.  Man- 
ning V.  Mercantile  Trust  Co.,  37  N. 
Y.  Misc.  215,  75  N.  T.  Supp.  108. 

ISKotioQ  to  Bobstitnte  corporation 
for  plaintiff  was  denied  on  appeal, 
with  leave  to  renew  motion  before 
trial  eonrt  Whitten  v.  Dabney,  171 
Cal.  6S1,  154  Fae.  812. 

IB  Attempted  settlement  between 
corporation  and  its  assignee  for  beno- 
fit  of  oreditors.  standard  Home  & 
Savings  Ass'n  v.  Jones,  64  Ohio  St. 
147,  59  N.  E.  885. 

.  Original  plaintiffs  cannot  settle  and 
dismiss  case  after  others  come  in.  Ke- 
Alpin  V.  Universal  Tobaeeo  Co.  (N.J. 
Ch,),  59  Atl.  418. 

While  the  directors  maj  discontinue 
a  suit  begun  by  a  former  board,  it 
may  be  prevented  at  the  instance  of 
intervening  etockhoMers.  Eagle  Iron 
Co.  V.  Cdljar,  158  Fed.  954. 

17  Bee  generally  Chap.  47,  supra,  on 
Actions  by  and  Against  Corporation, 


As  to  extraordinary  legal  remedies 
applying  to  corporations  and  their  of- 
ficers, see  Chap.  49,  on  Quo  Warranto, 
and  Chap.  50,  on  Mandamus,  anpra, 
and  also  see  the  chapters  trcafing  of 
subjects  where  such  remedies  may  be 
resorted  to,  e.  g.,  mandamus  to  com- 
pel exhibition  of  books  on  demand, 
eee  Chap.  46. 

Mandamus  to  compel  calling  of  an 
election  and  an  accounting  was  ap- 
parently sustained  as  a  proper  remedy 
without  objection  in  O'Hara  v.  Wil- 
lismstown  Cemetery  Co.,  133  Kj.  828, 
119  S.  W.  234.  See  also  {11632,3285, 
snprm. 

IB  Judgment  of  recovery  for  waste  in 
paying  illegal  salaries  most  include 
only  those  within  the  alleged  period. 
Godley  v.  Crandall  ft  Godley  Co.,  212 
N.  T.  121,  L.  B.  A.  1915  D  632,  105 
N.  E.  818,  modifying  153  N.  Y.  App. 
Div.  697,  139  N.  T.  Supp.  236, 

IBMorehead  v.  Southern  Pac.  Co., 
123  Fed.  350. 

May  adjudge  property  rights  within 
state  where  foreign  corporation  is 
party.  Fleming  v.  Black  Warrior 
Copper  Co.,  Amalgamated,  15  Ariz.  1, 
136  Pae.  273;  Tipton  v.  Batlway  Pos- 
tal Clerkfl  Inv.  Ass'n, — Tex.  Civ.  App. 
— ,  173  8.  W.  662. 
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withoat  prejudice.**  Relief  will  be  exactly  the  same  as  the  corpora- 
tion might  have  had  if  it  had  been  plaintiff,'*  all  wrongdoers  being 
held  equally  liable,**  and  is  not  coufned  to  redress  ag^nst  officers 
and  directors  as  sueh," 

Only  nominal  damages  should  be  allowed  where  no  loss  to  the  cor- 
poration has  occurred  from  irregular  action.**  Thus,  on  compelling 
a  call  of  unpaid  subscriptious,  the  fall  amount  and  not  merely  as 
much  as  may  be  required  to  pay  existing  creditors  will  be  decrwd.** 

Direct  relief  to  the  stockholders  cannot  properly  be  adjudged,** 
unless  possibly  when  a  dissolation  or  other  exceptional  fact  war- 


rectom  for  refufing  to  call  th^ir  own 
onpaid  snbseriptioiiB,  tho  eorpoia- 
tion  going  on  is  entitled  to  the  full 
lunoiuit.  Bergman  v.  Evana,  82  Wash. 
158,  158  Pac.  961. 

M  Judgment  should  nra  to  corpo- 
ration, not  to  plaintiffs.  Ebling  t, 
Nekarda,  148  N.  Y.  App.  Siv.  193, 
132  N.  T.  Snpp.  309. 

Since  the  action  is  representative 
(rf  the  corporation  and  not  individual, 
the  proper  relief  agaimt  directors  in 
an  action  to  ««t  aside  an  isaue  of 
bonds  as  ultra  vires  is  to  adjudge 
them  to  pay  to  the  corporation  all  the 
damage  sustained  by  their  illegal  ac- 
tion, and  not  merely  to  pay  to  the 
plaintiff  the  cost  of  his  stock.  Pol- 
litz  V.  Wabash  B.  Co.,  167  N.  Y,  App. 
Div.  869,  152  N.  y.  Supp.  803. 

It  is  improper  to  adjudge  that  ear- 
plus  money  abstracted  under  cover  ot 
salaries  should  be  divided  among 
stockholders.  It  ehould  go  to  the 
corporation.  Uiller  v.  Crown  Per- 
fumery Co.,  125  N,  T.  App.  Div.  881, 
JIO  N.  Y.  Supp.  806,  modifying  57  N. 
y.  MIbc.  383,  109  N.  T.  Supp.  760. 

Accounting  must  be  to  corporation. 
Voorheea  v.  Mason,  24S  Dl.  256,  91 
N.  B.  1058,  rev'g  148  III.  App,  647. 

Cannot  require  accounting  to  plain- 
tiff as  individual,  fierger  v.  Nation, 
al  Architects'  Bronse  Co.,  173  N.  T. 
App.  Div.  880,  160  N.  T.  flupp,  331, 

Plaintiff  cannot  have  a  lien  on  the 
property  of  the  corporation,  where  the 


■OHayden  v.  Perfection  Cooler  Co., 
317  Fed.  171. 

1  Collins  V.  Fenn- Wyoming  Copper 
Co.,  203  Fed.  726. 

Statutory  liability  of  directors  for 
debts  cannot  be  enforoed  unless  the 
statute  enables  the  corporation  to  en- 
force it.  Collins  v.  Pens -Wyoming 
Copper  Co.,  203  Fed.  726;  Smith  v. 
Stone,  21  Wyo.  62,  128  Pac.  612. 

WEach  eonspiratoir;  whetoever  he 
came  into  the  Acheme  is  liable  for  acts 
of  all,  Meredith  v.  Art  Uetal  Const. 
Co.,  87  N.  y.  Misc.  69, 161  N.  Y.  Supp. 
L 

it  Bocovery  may  be  had  against 
those  who  were  not  officers  if  any  of 
the  property  forming  the  "trust 
fund"  came  to  them  by  the  wrong 
doing.  Hence  it  may  be  decreed 
against  defendants  who  received 
avails  of  fraudulent  waste,  though 
they  were  not  directors  or  officers  of 
the  corporation  at  the  time.  Oodley 
V.  Grandall  &  Oodley  Co.,  212  N.  Y. 
121,  L.  B.  A.  1915  D  632,  105  N.  E. 
818,  modifying  153  N.  Y.  App.  Div, 
697,  I3B  N.  T.  Supp.  236. 

■4  Only  nominal  damages  were  prop- 
er where  the  sale  of  a  railroad  prop- 
erty was  illegally  conducted,  but  full 
valne  was  paid  and  the  corporatioo 
was  in  debt  for  more  than  it  would 
have  braaght  at  forced  sale  and  was 
hopelessly  insolvent.  Thoman  v.  Mills, 
159  Mich.  402,  124  N.  W.  33. 

W  Where  the  action  is  against  ^- 
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rants''  or  where  circuity  of  action  and  multiplied  liti^tion  will 
thus  be  avoided.**  Equal  protection  should  be  afforded  all  stock- 
'  holders,  and  other  parties  should  be  protected  and  relieved  according 
to  their  rights,**  char^g  the  delinquents  according  to  the  time  and 
measure  of  their  delinquency .*•  To  such  ends,  as  an  incident  of 
relief,  a  trust  may  be  declared  in  property,'^  op  a  specific  performance 


wtong,  it  any,  wai  doiM  by  control 
exerted  hj  individual  defendants  for 
th«  other  defendant  corporation. 
Smith  V.  Chaso  A  Baker  Piano  Mfg. 
Co.,  197  Fed.  46a. 

sTJodgtuent  dividing  diverted  mon- 
eys among  xtockholdere  cannot  be  ren- 
dered If  the  eorporation  has  not  been 
dissolved.  MeCrea  v.  HcCleiutfawi, 
114  N.  T.  App.  Div.  70,  89  N.  T.  Supp. 
889,  aff'd  192  N.  T.  150,  U  N.  E. 
960. 

**  It  haa  been  held  in  effect  that, 
-nhere  corporate  funds  have  been  mis- 
applied, instead  of  being  distribnted 
at  dividends,  as  in  the  fraudulent 
paj^ment  of  ezcesiive  salaries  to  cer- 
tain stockholders,  and  suit  is  brought 
in  equity  by  injured  stockholders  to 
eompe)  an  aeeoonting  both  with  the 
company  and  with  the  complainants, 
the  wrart  may,  by  its  decree,  compel 
the  payment  directly  to  the  complain- 
ants of  their  share  of  the  moneys  mia- 
appropriated,  instead  of  decreeing  re- 
payment  into  the  corporate  treasury, 
and  making  it  probably  necessary  for 
the  complainants  to  resort  to  another 
suit  to  compel  the  payment  of  a  divi- 
dend. Eaton  V.  RoUnson,  19  B.  1. 14fl, 
29  L.  B.  A.  100,  32  Atl.  339,  31  Atl. 
1058.  And  eee  Brown  v.  De  Toung, 
167  n.  549,  47  N.  E.  863,  aff'g  66  HI. 
App.  212;  Da  via  t.  Oemmell,  73  Hi. 
630,  il  Atl.  712;  Fongeray  v.  Cord,  50 
N.  J.  Eq.  185,  24  AtL  499. 

n  AH  stockholders,  and  creditors 
as  well,  should  be  protected  by  the 
decree  where  windlnj^np  will  be  the 
rcsolt  of  the  snit  and  where  the  stock- 
holders are  similarly  situated  in  that 
•ome  uek  protection  and  others  who 


parted  with  their  stock  seek  reinstate- 
ment.    In  re  Dennett,  221  Fed.  350. 

M  On  rescinding  a  sale  to  the  cor- 
poration at  a  false  value,  the  wrong, 
doing  directors  sbonld  be  charged  with 
the  excess  over  real  value  and  inter- 
est thereon,  or  should  have  option  of 
a  reconveyance  on  payment  of  the 
par  chase  price  with  interest  on  the 
ezcesi.  Klein  r.  Independent  Brew- 
ing Asi'n,  231  ni.  594,  83  N.  £.  434, 
rev'g  135  HI.  App.  234. 

Where  the  action  was  for  failure 
to  call  their  own  subscriptions  on  de- 
mand of  plaintiff,  and  money  had  pre- 
viously been  borrowed  by  the  corpo- 
ration which  might  not  have  been 
needed  if  defendants  had  paid  np,  it 
was  preper  to  charge  them  with  in- 
terest on  their  unpaid  portions  only 
from  the  time  of  demand  on  them. 
Bergman  v.  Evans,  92  Wash.  158,  158 
Pac.  B61. 

■1  An  affiliated  corporation  may  be 
declared  a  trustee  of  assets  which 
have  come  to  it.  In  re  Dennett,  221 
Fed.  350. 

A  trust  may  be  impressed  on  prop- 
erty acquired  by  defendant  oAeera  by 
throwing  the  corporation  into  bank- 
ruptcy and  buying  in,  and  if  they 
have  frustrated  such  relief  by  can- 
vcyance  pendente  .  lite,  damages  by 
way  of  compensation  may  be  ad^dged 
to  the  corporation.  Drneklieb  v.  Har- 
ria,  84  N.  T.  Misc.  291,  147  N.  T. 
8npp.  298. 

Trust  cannot  be  impressed  on  prop- 
erty unless  the  corporate  asseta  can 
be  traced  specifically  to  it.  Bed  Bud 
Realty  Co.  v.  South,  96  Ark.  281,  131 
&  W.  340. 
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may  be  decreed,"  or  reacissioii,  caneellatioD  and  restitution  of  prop- 
erty or  ill^fai  stock  may  be  ordered.**  That  aeveral  defendant  direc- 
tors alleged  to  have  participated  wrongfully  in  sales  of  the  corporate 
property  in  violation  of  their  trust  are  chargeable  for  different  periods 
wUl  not  bar  relief,  inasmuch  as  the  court  may  adapt  its  decree  to  the 
particular  periods  of  the  ditectorehip  of  the  several  defendants." 
Title  to  eoiporate  oSee  may  be  determined  as  an  incident  to  relief, 
though  ordinarily  equity  declines  such  questions;"  and  officers  can- 
not be  removed,  if  there  is  an  exclusive  remedy  by  statute  for  that 
purpose."  The  federal  courts  can  grant  relief  against  enforcement 
of  a  state  judgment  thou^  they  are  forbidden  by  statute  to 
vacate  it." 

M  When  suing  for  wrong-  to  the  cor- 
poration the  judgment  ihonld  either 
bo  far  dam  ages  or  for  ipcciflc  per- 
formance which  would  pay  or  trans- 
fer property  to  the  corporation.  Law- 
rence V.  Southern  Pac.  Co.,  180  Fed. 


S£2. 

MEven  if  there  was  fraud  in  ■ 
eontract,  it  does  not  follow  that  it 
will  be  set  aside  on  application  of  a 
niinoTity  stockholder.  If  it  wonld  be 
more  detrimental  than  advantageous 
to  other  innocent  stockholders,  the 
court  win  not  interfere.  Hach  less 
will  it  do  BO  if  disaster  to  the  corpo- 
ration wonld  reaolt.  Carson  t.  Alle- 
gany Window  Olass  Co.,  1S9  Fed. 
791. 

Besoisaion  of  a  sale  of  property 
win  not  be  decreed  if  the  equities  of 
other  stockholders  do  not  appear,  so 
that  it  may  be  as  much  of  an  injustice 
to  them  as  a  relief  to  plaintifF.  Bin- 
ney  v.  Cumberland  Ely  Copper  Co.,  183 
Fed.  $50. 

If  eqnity  requires  it,  a  return  of  il- 
legally issued  stock  by  the  defendant 
corporation  to  the  third  party  may  bo 
ordered  hi  a  suit  against  direetors  for 
an  ae  conn  ting.  Continental  Securi- 
ties Co.  T.  Belmont,  206  N.  T,  7,  51 
L.  B.  A.  (N.  e.)  112,  Ann.  Caa.  1B14A 
777,  99  N.  E.  138,  aft'g  ISO  N.  T.  App. 
Div.  898,  134  N.  T.  Snpp.  636,  75  N. 
Y.  Misc.  234,  133  N.  T.  8npp.  560. 

Where  the  property  of  a  corporation 
7( 
VI  Prtv.  Corp.— 66 


has  been  transferred  by  the  manag- 
ing stockholders  and  directors,  who 
hold  the  legal  title  to  the  property  as 
truflteee,  to  another  corporation, 
fraudulently  and  with  connivance  of 
certain  other  parties,  the  redress  of 
the  complainant  stockholders  is 
either  rescission  or  accounting  accord- 
ing to  the  circumstances  of  the  par- 
ticular case.  Kidd  v.  New  Hampshire 
Traction  Co.,  72  N.  H.  S73,  66  L.  E. 
A.  574,  S6  Atl.  465. 

Cancellation  of  an  illegal  etock  is- 
sue is  necessary  to  adequate  relief 
where  the  issue  is  in  violation  of  atat- 
utory.  law  and  threatens  the  credit 
and  dividend  paying  capacity  of  the 
corporation  and  the  remedy  at  law  to 
recover  the  unpaid  portion  of  par 
value,  thereby  ratling  the  issue,  is 
not  adequate.  Howard  v.  National 
Tel.  Co.,  182  Fed.  215. 

•4  Barry  v.  Moeller,  68  N.  J.  Eq. 
483,  59  Atl.  97. 

UUsorping  officers  may  be  ordered 
to  account  for  waste  and  misappro- 
prictiou  and  such  further  relief  may 
bo  given  as  required.  Sbcehy  v. 
Barry,  87  Conn,  666,  89  Atl.  259.  8eo 
also  i  1826  et  seq.,  supra. 

W  OfBcers  can  be  removed  only  in 
action  by  attorney  general  under  Code 
Civ.  Proc.  ti  1781,  1T82,  1811.  Welcke 
V.  Trageeer,  181  N.  T.  App.  Div.  731, 
116  N.  Y.  Snpp.  166. 

*7  Where  relief  is  sought  against  a 
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PlaiDtiff  may  have  a  lien  for  counsel  fees  on  the  property  r&- 
covered,'*  but  it  has  been  held  improper  to  adjudge  a  lien  to  plain- 
tiff's coonael." 

§4091. — Injimetion,  reoeiTershlp  and  aeemasHag;  diaBolntaon. 

Injonctions,  receiverships  and  accounting  suits  for  the  purpose  of 
winding  up  the  corporation  and  distributii^  its  assets,  or  for  the 
purpose  of  adjusting  and  protecting  rights  daring  a  period  of  in- 
solvency, or  for  other  similarly  distinct  objects,  are  not  germane  to 
this  context.  Such  suits,  as  far  as  pertinent  to  the  law  of  corpora- 
tions, have  their  treatment  in  other  parts  of  this  work  to  which  refer- 
ence should  be  made  for  such  precedents  or  analogies  as  they  may 
afford.*'  Nevertheless  all  of  these  equitable  remedies  will  be  applied 
in  a  stockholders'  suit  as  incident  to  the  main  object  thereof,  or  as  the 
principal  relief  when  appropriate.** 

An  application  by  minority  stockholders  for  an  injunction  to  re- 
strain a  threatened  wrong  to  the  corporation  will  not  be  granted 
where  that  which  they  seek  to  attain  has  already  been  accomplished, 
either  by  prior  judicial  proceedings  or  by  action  taken  by  the  oflScers 
against  whom  complaint  is  made.**  Generally  speaking  an  injunction 
pendente  lite  will  issue  in  order  to  preserve  the  status  quo  or  protect 
the  property  or  prevent  that  which  would  render  the  desired  judg- 

atate    judgment    collvflivel^    suffered.  Dissolution  and  Winding  Up  add  Be- 

the  federal  conrti  hj  reaaon  of  U.  B.  ceiveie,  infra. 

Bev.  St.   i  720   cannnt   vacate  it  and  U  See   eaaes   follcnving  in  this  see- 

atay   proceeding,   but  it   may   enjoin  tion, 

enforcement   and   may   appoint   a   is-  *■  Hallenborg  v.  Cobre  Grande  Cop- 

eeiver  to  appear  and  litigate  it  in  the  per  Co.,  8  Ariz.  329,  74  Pae.  1052,' 

state  eourt.    Sefaultz  v.  Highland  Oold  In  North  Carolina  it  is  held  too  late 

Vines  Co.,  158  Fed.  337.  for  a  etoekholder  to  secure  interfer- 

U  Grant   v.  Lookout  Mountain   Co.,  enee    by    way    of    injunction    where 

S3  Tenn.  6Q1,  27  L.  B.  A.  08,  28  S.  W.  the  direetcrrs,  authorized  generally  so 

00.  to  do,  have  made  a  completed  sale  of 

■*Kolb  V.  Mortimer,  171  N.  Y.  App.  xharea  of  the  corporate  stock.      The 

Div.  901,  155  N.  Y.  Snpp.  644.  plaintiff  may   attack   the  sale,  where 

Direct  award  was  made  to  counsel  litigation  is  pending  in  regard  there- 

witbont  question  in  Davis  v.  Gemmell,  to,  at  the  time  of  the  hearing,     Huet 

73  Ud.  530,  31  Atl.  712.  y.  Piedmont  Springs  Lumber  Co.,  138 

Defendants  having  no  interest  ean<  N.  C.  443,  50  8.  E.  846. 

not  complain  that  plsjntiff's  attorney  Where   injunction    was  not   proper 

waa  allowed  a  lien  on  the  property,  because  of  a  wrong  accomplished  by 

Hughes  Manufacturing  &  Lumber  Co.  a   holding   company,   the   court   sog- 

V.  Culver, — Ark. — ,  189  B.  W.  850  grated  one  against  voting  the  stock  of 

M  See   Chap.   51,   supra,   on   Injnne-  the  subsidiary   or  choosing  favorable 

tions,  and  the  chapters  on  Forfeitare,  directors.    The  cose  was  remanded  ae- 
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ment  ineffeetnal,**  but  it  must  be  seasonably  applied  for.**  It  should 
not  be  so  broad  as  to  sospend  the  corporate  functions  entirely,**  or  go 
cordinglj.  Byams  t.  Cslamflt  ft  H. 
MiD.  Co.,  221  Fed.  529. 

MSncli    preliminary    order    u   will 


Tuake  the  decree  efFective,  if  a  decree 
alioold  be  granted,  may  be  made. 
Mitchell  T.  United  Box  Board  ft  Pa- 
per Co.,  78  N.  J.  £q.  S80,  66  Atl.  938. 

To  prevent  fraudulent  alienation,  of 
auets.  Bobinaon  v.  New  York,  W.  ft 
B.  B.  Co.,  123  N.  Y.  App.  lAv.  339, 
108  N.  T.  Sopp.  81,  aff'g  05  N.  T. 
Mise.  616,  105  N.  T.  Bopp.  8B7. 

InjunotioQ  ig  proper  to  prevest  ne- 
gotiation or  payment  of  a  note  for  il- 
legal salary  where  corporation  was 
largely  indebted,  some  mortgage!  be- 
ing on  its  property,  and  might  be 
crippled.  Ifonmonth  In  v.  Co.  t. 
Means,  151  Fed.  15S. 

Where  a  stockholder  alleges  that 
certain  other  stockholden  have  or- 
ganized a  new  corporation,  and  by 
manipulation,  set  forth,  have  com- 
pelled the  original  corporation  to 
agree  to  buy  the  property  of  the  new 
corporation  at  an  exorbitant  figure, 
prelimiDary  injunction  will  be  granted 
restraining  the  conaummation  of 
the  transaction  until  the  merits  of  the 
canoe  may  be  determined  by  the 
court.  Miller  v.  Consolidated  Lake 
Superior  Co.,  110  Fed.  «0. 

Where  direetors  have  systematically 
acted  to  depreciate  the  value  of  the 
Stock,  refusing  to  take  action  neces- 
sary to  promote  the  interests  of  the 
corporation  for  personal  ends,  stock- 
holders may  tnaiutain  action  for  the 
protection  of  the  corporation.  In 
such  action  an  accounting  and  an  in- 
junction restraining  the  directors  from 
further  unlawful  acta  may  be  ob- 
tained. Glover  v.  Manila  Qold  Min- 
ing ft  Milling  Co.,  19  8.  D.  569,  104 
N.  W.  261. 

Injunction  was  granted  against 
bond  issue  unjust  to  minority.  Smith 
V.  Westchester  Bronxville  Baalty  Co., 


78  N.  T.  Misc.  75,  137  N.  Y.  Supp.  ABO. 
See  also  f  3322,  supra. 

Preliminary  injunction  was  allowed 
agajnst  compliance  with  a  rate  sched- 
ule not  yet  in  effect  and  alleged  to  be 
confiscatory,  and  denied  as  to  another 
one  that  had  been  accepted  by  de- 
fendant eorpo rations  and  pot  into 
operation.  Perkins  v.  Northern  Pac. 
By.  Co.,  155  Fed.  445. 

Injunction  against  voting  hia  stock 
pendente  lite  waa  denied  where  pend- 
ing action  for  hia  removal,  the  presl- 
.  dent  cauied  a  special  meeting  which 
might  legislate  plaintiffs  out  of  of- 
fice. Lersner  v.  Adair  Mach.  Co.,  137 
K.  Y,  Bnpp.  565. 

Pendente  lite  order  granted  to  re- 
strain voting  of  trust  shares  until 
trial  of  issues,  Byington  v.  Piazza,  131 
N.  Y.  App.  Div.  695,  115  N.  Y.  Sopp. 
'918.    And  see  1 1702,  supra. 

44Iniunetian  pendente  lite  may  be 
denied  for  laches  which  might  not 
completely  defeat  relief.  Beidenkopf 
V.  Des  Moines  Life  Ins.  Co.,  ISO  Iowa 
629,  46  L.  K.  A.  (N.  &)  290,  142  N. 
W.  434. 

Injunction  pendente  Ute  against 
misuse  of  trade-mark  in  violation  of 
agreement  denied  on  ground  of  laches. 
Hetzger  v.  Knox,  77  N.  Y.  Misc.  271, 
136  N.  T.  Supp.  681,  aff'd  153  N.  Y. 
App.  Div.  911,  137  N.  Y.  Supp.  1129. 

Where  injunction  Is  preliminarily 
sought  against  a  stock  issue,  and 
complainant  has  bought  his  stock 
after  announcement  of  the  plan  and 
in  order  to  sue,  "he  must  move  with 
the  utmost  speed."  Query,  whether 
nine  days'  delay  was  a  bar  to  such 
relief.  General  Inv.  Co.  v.  Bethle- 
hem Steel  Corporation,  87  N.  J.  £q. 
834,  100  Atl.  347. 

V  A  pendente  lite  order  which 
practically  suspends  the  otDcial  and 
corporate  functions  is  too  broad.  It 
should    reatrain    only    those    specific 
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beTond  tlie  neeesaitiefl  of  the  ease,**  or  in  effect  grant  the  full  relief 
prayed  for  as  final  judgment.*'  Possible  inconvenience  to  the  public 
must  be  considered  against  allowing  it.**  The  court  will  not  hear  a 
motion  by  a  stockholder  for  a  preliminary  injunction  where  the  cor- 
poration has  not  been  made  a  party.*^  There  must  be  a  substantial 
showing  for  a  pendente  lite  writ,'"  including  evidence  that  the  action 
In  the  federal  courts  injunction 
jnrj  and  when  grsuting  them  wotdd 
in  effect  have  allowed  toll  relief  as 
pr&yed  before  final  hearing.  Aldrieh 
V.  Union  Bag  ft  Paper  Co.,  81  N.  J. 
£q.  £44,  a?  AtL  65. 

MlDjnnction  to  the  prejadiee  and 
inconveuienee  of  the  public  aerviee 
ongbt  not  to  be  allowed  to  serve  a 
relatively  amsll  benefit  to  plaintiff. 
Johnson  V.  United  Bya.  Co.  of  St. 
Lonis,  227  Mo.  423,  127  S.  W.  63. 

4*  Canoellation  snit.  Monhend  v. 
Soutbem  Pac.  Co.,  123  Fed.  350. 

SO  A  temporary  injunction  will  not 
bo  granted  to  restrain  a  corporation 
from  ielling  its  franchise  upon  the 
allegation  of  a  stockholder  that  he 
"faSM  good  reason  to  fear  and  does 
fear"  that  the  franchise  will  be  sold 
hy  the  directors.  <Juin  v.  Havanor, 
118  Wis.  53,  »4  N.  W.  642. 

A  stockhdder  instituted  action  for 
the  reduction  of  eapital  stock  on  the 
ground  that  the  property  transferred 
in  payment  for  the  stock  was  over- 
valued, and  asked  an  injunction  bar- 
ring the  payment  of  dividends  on  the 
preferred  stock.  The  request  for  the 
preliminary  in  junction  was  aapported 
by  an  aiBdavit  by  himself  which 
tended  to  show  that  he  ooold  not 
speak  from  personal  knowledge,  and 
by  an  affidavit  by  his  eotmsel  relat- 
ing mainly  to  certain  admissions  of 
the  pieeideut.  The  affidavits  wera 
deemed  inanffioient  and  the  prelimi- 
nary Injunction  was  refused.  Behoen- 
feld  V.  American  Can  Co.  (N.  J.  Eq.}, 
55  Atl.  1044. 

■I  Injunction  against  purchase  of 
fitock  of  other  corporation  is  improper 
without  evidence  that  it  will  be  made. 


will  be  taken  if  not  prevented,** 
acta  which  menace  the  plaintiff. 
Moore  v.  Moore  Mica  Paint  Co.,  ISO 
N.  Y.  App.  Div.  782,  135  N.  T.  Snpp. 
210. 

Belief  such  as  injunction  against 
making  improvident  contracts  or  the 
appointment  of  receivers  where  the 
corporation  is  not  inarfvent,  will  not 
^iQ  granted  in  terms  which  would  in- 
vude  tiie  corporate  management,  ex- 
cept, possibly,  on  an  extreme  case. 
Smith  V.  Chase  £  Baker  Piano  Mfg. 
Co.,  187  Fed.  466. 

MThe  order  should  not  wholly  for- 
bid payment  of  any  salaries  merely 
because  the  oues  paid  were  com- 
plained of  as  too  large.  Lawrence  v. 
Weber,  137  N.  Y.  App.  Div.  907,  122 
N.  r.  8upp.  1134,  modifying  65  N.  T. 
Misc.  603,  120  N.  T.  Supp.  289. 

An  injunction  in  a  suit  by  a  stock- 
holder in  a  co-operative  association  is 
too  broad  if  it  forbids  elections  and 
the  exercise  of  corporate  functions 
merely  because  some  Illegal  certifi- 
cates are  outstanding  and  an  attempt 
to  vote  them  and  distribute  dividends 
is  alleged.  Willis  v.  Lauridson,  161 
Cal.  106,  118  Pac.  030. 

Injunction  against  completion  of  a 
bankruptcy  sale  to  officers  should  not 
be  so  broadly  allowed  as  to  jeopar- 
dize a  fund  from  which  creditors 
agreed  to  be  paid,  but  was  denied  on 
condition  that  the  wrongdoer  give 
bond  to  pay  any  judgment  recovered 
against  him.  Drucklleb  v.  Harris,  168 
N.  T.  App.  Div.  873,  142  N.  T.  Supp. 
filS. 

fVPendento  lite  injunction  and  re- 
ceiver were  denied  where  not  urgent- 
ly neeepeary  to  prevent  irreparable  in- 


d  by  Google 


Oh.  56] 


Stock  avd  Siockholdebs 


[§4091 


should  not  be  granted  without  notice  unless  tlie  bill  shows  danger  of 
irreparable  injary."  It  should  be  continued  in  force  until  trial 
whenever  there  is  danger  of  loss  of  corporate  assets." 

Aceountii^  by  directors  to  the  corporation  may  be  adjudged  as  in- 
cidental relief  to  ascertain  the  liabilities,**  TATiere  they  have  prop- 
erty or  profits  belonging  to  the.  corporation,"  the  defendants  may  be 
required  to  account  during  a  period  extending  as  far  back  as  the 
statute  of  limitations  would  sustain  an  action  at  law." 

Ordinarily  a  court  of  equity  has  no  jurisdiction  to  dissolve  a  cor- 
poration at  the  suit  of  a  stockholder,  unless  by  virtue  of  some  express 
statutory   provision.'^     There   are  express  statutory  provisions   in 


Smjth-Walea  v.  John  M.  Smjth  Co., 
100  HI.  App.  66. 

MU.  8.  Est.  St.  B  718;  Worth  Mfg. 
Co.  V.  Bingham,  116  Tei.  785. 

M  The  order  should  not  be  dis- 
■olred  on  motion  but  should  be  re- 
tained nntil  trial,  where  a  tbreatenod 
contract  might  transfer  awa;^  and  de- 
prive a  corporation  of  valuable  prop- 
erties. Robinson  v.  New  York,  W.  k 
B.  B.  Co.,  123  N.  T.  App.  Div.  339, 
108  N.  T.  Snpp.  91,  aff'g  55  N.  T. 
MiM.  516, 105  N.  T.  Supp.  897. 

M  But  it  will  not  be  neeesaar;, 
and  B  judgment  maj  be  entered 
against  them  directly  if  tbe  amount 
is  fixed  and  hnown.  Pollitz  v.  Wa- 
bash E.  Co.,  187  N.  T.  App.  Div.  669, 
15E  N.  T.  Supp.  803. 

Where  an  attempted  merger  of  fra- 
ternal benefit  corporations  is  invalid 
and  their  transactiona  have  been  kept 
separate  and  distinguishable,  account- 
ing may  be  had  as  incident  to  injunc- 
tion. Enapp  V.  Supreme  Command- 
ery,  United  Order  of  Golden  Croes  of 
World,  121  Tenn.  212,  118.  S.  W.  390. 

Accounting  dependent  on  rescission 
falls  with  it  and  cannot  be  allowed  if 
it  cannot.  Johnson  v.  United  B^s.  Co. 
Of  8t.  Lonis,  B27  Mo,  423,  127  8.  W. 


63. 

That  there  can  be  no  accounting  di- 
rect to  the  plaintiff  stockholder,  see 
supra,  this  section. 

H  Accounting    not     proper     whcTs 


there  is  no  allegation  that  any  defend- 
ant made  a  profit  out  of  a  sale  to  be 
set  aside.  Smith  v.  Stone,  21  W70. 
62,  128  Pac  612. 

M  Barry  v.  Moeller,  08  N.  J.  Eq.  483, 
S9  At).  97. 

■TNeaU  V.  Hill,  16  Cal.  145,  76  Am. 
Dee.  508;  Wallace  v.  Pierce- Wallace 
Pub.  Co.,  101  Iowa  313,  38  L.  B.  A.  ■ 
122,  63  Am.  St.  Rep.  389,  TO  N.  W. 
216.  And  see  generally  the  chapter 
on  Forfeiture,  Dissolution  and  Wind- 
ing Up,  infra. 

There  is  no  common-law  power  to 
wind  up  the  corporation  in  a  stock- 
holders' salt.  Pride  v.  Pride  Lumber 
Co.,  109  Me.  452,  84  Atl.  989. 

Dissolution  should  not  be  adjudged, 
but  must  be  passed  on  in  a  separate 
and  proper  proceeding.  Brock  v. 
Poor,  218  N.  Y,  387,  111  N.  E.  229, 
rev'g  167  N.  Y.  App.  Div.  784,  798, 
800,  153  N.  Y.  Supp.  S32,  342,  343. 

Where  statutory  grounds  for  receiv- 
ership, dissolution  or  insolvency  do 
not  appear,  allegations  of  waste  and 
coTwpiraay  to  wreck  and  Impoverish 
the  corporation  which  is  going  and 
solvent,  and  with  no  prayer  for  re- 
lief bat  receivership,  do  not  make  out 
a  caie.  Toomey  v.  First  Mortgage 
Trust  Co.,  — Tex.  Civ.  App, — ,  177 
8.  W.  539. 

See  chapter  on  Forfeiture,  Diesoln* 
tion  and  Winding  Up,  infra. 
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some  states  under  wliich  a  stockholder  may  sue  for  the  appointmeiit 
of  a  receiver  and  a  winding  op  or  dissolution  of  the  corporation  under 
circumstances  specified  in  the  statute.^    And  there  may  be  very  ez- 


•■Eiele7  v,  Barron  &  Cooke  Heel- 
ing ft  Powar  Co.,  87  N.  T.  App.  Div. 
317,  84  N.  T.  Supp.  306;  Kelly  v, 
Fargo  Mercwitile  Co.,  18  8.  D.  73,  91 
N.  W.  350.  And  tee  genermUy  chap- 
ter on  Forfeiture,  DiMolution  kud 
Winding  Up,  infra. 

A  statute  giving  the  eoatt^  juris- 
diction,  on  petition  of  an  otBeer  or 
stockholder  of  a  corporation,  to  re- 
quire an  aeeouuting  b;  its  diTeetora 
as  to  their  official  conduct,  to  renvnre 
them  for  groiB  misconduct,  and  re- 
quire tlie  election  of  others,  and,  in-' 
eidentally,  to  appoint  a  receiver  to 
take  charge  of  the  buaineas  of  the 
eorporation,  does  not  Buthori!ce  the 
winding  up  of  a  solvent  corporation, 
and  the  distribution  of  its  property. 
Sidway  v.  Miaaotirl  Land  A;  Live-Stook 
Co.,  101  Fed.  481. 

A  Btoekholder,  under  the  lUinois 
Blatnte,  cannot  enforce  disaolntioD  of 
a  eorporation  or  forfeiture  of  its 
charter,  on  the  ground  that  if  ii  an 
illegal  combination  or  trust  prejudicial 
to  the  public.  The  state  alone  can 
complain  on  this  ground.  Nor  can  he 
do  BO  for  illegal  acts,  even  when  his 
individual  interests  are  affected,  if  he 
participated  or  acquiesced  therein. 
Coquard  v.  National  Linseed  Oil  Co., 
67  Dl.  App.  20,  aft'd  171  HI.  4S0,  40 
N.  E.  563. 

It  was  held,  under  a  MassachnsettB 
statute,  that  it  was  uo  ground  for 
dissolving  a  manufacturing  corpora- 
tion, on  the  petition  of  a  majority  in 
number  of  the  stockholders  owning 
a  minority  of  the  stock,  that  one 
owner  erf  the  majority  of  the  stock 
had  for  many  years  controlled  the 
election  of  officers,  and  elected  him- 
self agent  and  clerk;  that  he  had  for 
a  long  time  managed  the  business 
"according  to  his  own  will  and  choice. 


regardless  of  the  wishes  and  interests 
of  the  other  etoekholdeia";  that,  ac- 
cording to  his  statement,  the  corpora- 
tion had  been  doing  a-  losing  bnainesB 
for  many  yearB;  that  he  had  refused 
to  make  any  change  in  the  busi- 
ness, or  to  purchase  the  shares  of  the 
petitioners;  and  that,  if  the  business 
were  Bkilfully  and  properly  managed, 
it  might  be  made  a  source  of  profit  to 
all  concerned.  Pratt  v.  Jewett,  9  Gray 
<Mass.)  34. 

In  New  York,  provision  ia  made  by 
statute  for  an  action  to  procure  a 
judgment  dissolving  a  eorporation: 

(1)  Where  it  has  remained  insolv- 
ent for  at  least  one  year. 

(2)  Where  it  has  neglected  or  re- 
fused, for  at  least  one  year,  to  pay 
and  discharge  its  notes  or  other  evi- 
dences of  debt. 

(3)  Where  it  has  suspended  It!  or- 
dinary and  lawful  business  for  at 
least  one  year. 

(4)  It  it  has  banking  powerg^  or 
power  to  make  loans  on  pledgee  or 
depoeitB,  or  to  make  insurances,  where 
it  beeomee  Insolvent  or  nnabls  to  pay 
its  debts,  or  has  violated  any  pro- 
vision of  the  act  by  or  under  which 
it  was  Incorporated,  or  of  any  Other 
act  binding  upon  it.  Code  Civ.  Proe. 
N.  T.  i  1785  (now  re-enacted  aa  Oen- 
eral  Corporation  Law,  1 101).  In  each 
action,  an  injunction  may  be  issued  to 
preserve  the  assets  of  the  corporation 
7>endente  lite,  and  a  receiver  may  be 
appointed.  Id.  111787,  178S,  now 
fi|103,  104.  As  to  the  procedure  in 
such  action,  see  Id.  H  1787-1706,  now 
fl  103-115.  The  action  may  be  main- 
tained by  the  attorney  general  in  the 
name  and  in  behalf  of  the  people,  or 
by  a  creditor  or  stockholder,  on  ob- 
taining leave  of  the  court,  if  the  attor- 
ney general  omits  for  sixty  days  to 
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ceptional  circumBtances  under  which  a  court  of  equity  may  appoint 
a  receiver  and  wind  up  a  corporation  at  the  suit  of  a  stockholder, 
even  in  the  absence  of  a  statute.** 

"Whether  a  court  of  equity  may  appoint  a  receiver  in  a  stock- 
holder's suit,  not  for  the  purpose  of  dissolving  the  corporation,  but 
merely  for  the  purpose  of  preserving  the  assets  of  the  corporation, 
and  preventing  irreparable  loss  or  injury  pending  the  suit,  is  a  very 
different  question ;  and  it  is  well  settled  that  such  po^l^er  exists,  as  it 
does  in  the  case  of  a  partnership,  if  the  eircnmstances  renderits  exer- 
cise necessary.  If  it  were  otherwise,  a  stockholder  would  often  he 
practically  without  any  adequate  remedy  at  all.  Under  statutes  in 
some  states,  and  independently  of  any  statutes  in  others,  tiie  court 
may  appoint  a  receiver  in  a  stockholder's  suit  if  the  directors  and 
majority  of  the  stockholders  are  so  managing  or  disposing  of  its 
business  or  assets  in  their  own  interest  that  they  will  probably  be  lost 
or  destroyed  before  a  decree  can  be  rendered,  or  where  there  are  such 
dissensions  within  the  corporation  that  its  business  cannot  be  honestly 
or  propei4y  managed,  or  if  for  any  other  reason  it  clearly  appears 
to  the  court  that  the  appointment  of  a  receiver  pending  the  suit 
is  necessary  **  to  preserve  the  assets  of  the  corporation,  and  protect 

piocedure  when  the  directorg  or  trofl- 
teea  are  eqaallj  divided,  etc.  See,  Ba 
to  these  Beationa,  Hitch  v.  Hawley,  132 
N.  T.  212,  30  N.  E.  401,  and  eaaea 
cited  infra  in  the  chapter  on  Forfei- 
ture, Dissolution  and  Winding  Up. 
This  does  not  apply  to  library,  reU- 
gious,  some  school,  municipal  or  po- 
litical corporations.  General  Corpo- 
ration Law,  i  195. 

M  Miner  v.  Belle  Isle  Ice  Co.,  93 
Mich.  97,  IT  L.  R.  A.  413,  53  N.  W. 


e  the  action,  after  submission 
hy  the  creditor  or  stockholder  of  » 
verified  statement  of  facts  showing 
grounds  for  the  action.  Id.  j  ITSS, 
now  i  102.  These  sections  are  not  ez- 
clasive  of  other  statutes  specially  ap- 
plicable. See  Qeneral  Corporation 
Law,  gll5. 

Also  in  New  York  by  N.  T.  Code 
Civ.  Pros,  ti  2419  2431,  re-enacted  as 
General  Corporation  Law,  {{170-195, 
provision  is  made  for  proceedings  for 
the  voluntary  dissolution  of  a  corpo- 
ration, on  petition  of  a  majority  of 
the  directors,  trustees,  or  other  offi- 
cer! having  the  management  of  its 
concerns,  if  they  "discover  that  the 
stock,  effects,  and  other  property 
thereof  are  not  sufficient  to  pay  all 


218. 

The  minority  will  be  completely 
and  adequately  relieved  from  unlaw- 
ful acta  of  the  majority,  but  a  dia- 
solution  will  be  allowed  only  if  there 
is  no  other  way.  Thwiag  v.  McDon- 
ald, 134  Minn.  148,  159  N.  W.  564,  158 


jnst   demands,  for  which  it  ie  liable,      N.  W.  820,  1S6  N.  W.  7 


r  to  afford  a  reasonable  seearlty  to 
those  who  may  deal  with  it ;  or  if,  for 
any  reason,  they  deem,  it  beneficial  to 
the  interests  of  the  stockholders,  that 
the  corporation  should  be  dissolved." 
SectioB  2420,  now  t  ITl,  prescribes  the 


'Columbia  Nat.  Sand  Dredging  Co. 
V.  Washed  Bar  Sand  Dredging  Co.,  136 
Fed.  710 ;  Bowling  Green  Trust  Co.  v. 
Virginia  Passenger  *  Power  Co,  133 
Fed.  188;  Polk  v.  Ifutual  Beserre 
Fund    Ute    Abb's,    110    Fed.    491; 
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tlie  rights  of  the  complainmg  stockholders,  even  though  it  majr  lead 


Aiken  v.  Colorado  Biver  Irrigation 
Co.,  72  Fed.  S91;  Featheretona  v. 
Cooke,  IQ  Eq.  898. 

See  also  as  to  the  appointment  of 
a  receiver  at  tke  suit  of  a  stockholder 
or  stockholders: 

VaMi,  StatW.  Clark  t.  NaUonal 
Linseed  Oil  Co.,  105  Fed.  787;  Arenta 
V.  Blaekwell's  Durham  Tobacco  Co., 
101  Fed.  338;  GriiHng  v.  A.  A.  Grii- 
fing  Iron  Co.,  86  Fed.  577;  Texas  Gon- 
^ol.  Compress  tc  Itfannfacturing  Aaa'n 
T.  Storrow,  92  Fed.  5;  Powers  v.  Blue 
Grass  Bnilding  &  Loan  Ass'n,  SB  Fed. 
70S;  D.  A.  Tompkins  Co.  v.  Catawba 
Uilla,  82  Fed.  780;  Becker  v.  Hoke, 
80  Fed.  Q73;  Hunt  v.  American  Gro- 
cery Co.,  80  Fed.  70;  Darragh  v.  H. 
Wetter  Mfg.  Co.,  78  Fed.  7. 

AlabUDA.  Bridgeport  Development 
Co.  V.  TritBch,  110  Ala.  274,  20  So. 
10,  and  see  Jasper  Land  Co.  v.  Wal- 
lia,  123  Ala.  652,  26  So.  659. 

AiUoma.  Hallenborg  v.  Cobre 
Grande  Copper  Co.,  8  Aric  329,  74 
Pac.  1052. 

OonneeUcot.  A  receiver  will  be  ap- 
pointed without  determining  on  ulti- 
mate dissolution,  where  usurping 
offleers  are  wasting  assets  and  the  cor- 
poration cannot  otherwise  be  pro- 
tected. Sheehjr  T.  Barrj,  87  Conn.  656, 
89  Atl.  259. 

Dalaware.  Becelver  held  proper 
wfiere  there  was  grave  dissension  and 
losses  were  being  sustained,  com- 
plainant having  made  the  onlj  money 
contribution  to  the  corporation  and 
defendants  being  alleged  to  hold  stock 
illegally  issued  to  themselves  without 
payment.  Ellis  v.  Penu  Beef  Co.,  9 
Del.  Ch.  213,  80  Atl.  666. 

OMTglo.  See  Empire  Hotel  Co.  v. 
Main,  98  Ga.  176,  25  B.  E.  413. 

Idalio.  Gibbs  v.  Uorgan,  9  Idaho 
100,  72  Pae.  733. 

nilnola.  Tonng  v.  Sntan,  69  DL 
App.  513. 


mdlatu.  Sheridan  Brick  Works  t. 
Marion  Trust  Co.,  157  Ind.  292, 87  Am. 
St.  Bep.  207,  61  N.  E.  666;  Supreme 
Bitting  Order  of  Iron  Hall  v.  Baker, 
134  Ind.  293,  20  L.  R.  A.  210,  33  N.  E. 
1128;  Wayne  Pike  Co.  v.  Hammons, 
129  Ind.  368,  27  N.  E.  487. 

lowft.  Wallace  v.  Pierce- Waltaca 
Pub.  Co.,  101  Iowa  313,  38  L.  B.  A. 
122,  63  Am.  Bt.  Bep.  380,  70  K.  W. 
£16;  Dickereou  v.  Cass  County  Bank, 
95  Iowa  392,  64  N.  W.  395.  And  see 
Peatman  v.  Centerville  Light,  Heat  A 
Power  Co.,  100  Iowa  245,  69  N.  W. 
541. 

^— "-  In  re  Lewis,  52  Kan.  660, 
35  Pae.  287. 

Laoislan*.  Brock  v.  Automobile 
Livery  A  Sales  Co.,  130  La.  404,  5S 
So.  21,  130  La.  414,  58  So.  25;  Mar- 
ciise  V.  Gullett  Gin  Mfg.  Co.,  52  La. 
Ann.  1383,  27  So.  846;  Sincer  v.  Al- 
verBon,  51  La.  Ann.  955,  25  So.  650; 
In  re  Moss  Cigar  Co.,  50  La.  Ann.  789, 
23  So.  544;  In  re  Belton,  47  La.  Ann. 
1614,  30  L.  B.  A.  648,  18  So.  642. 

Halua.  See  Ulmer  v.  Maine  Beal- 
Estate  Co.,  93  Me.  324,  45  Atl.  40. 
Beceiver  may  be  appointed  to  pre- 
vent loss,  where  it  is  out  of  businesa, 
has  few  and  insufficient  assets,  and 
funds  have  been  misappropriated 
which  must  be  recovered  from  defend- 
ants. Pride  v.  Pride  Lumber  Co.,  109 
Me.  452,  84  AtL  989. 

MarTlaiid.  DuFuy  v.  Transporta- 
tion &  Terminal  Co.,  82  Md.  40S,  34 
Atl.  910,  33  AtL  889;  Davis  v.  United 
States  Elee.  Power  &  Light  Co.,  77 
Md.  35,  25  Atl.  982. 

Masaaclinsetta.  See  Davis  v.  Pea- 
body,  170  Mass.  397,  40  N.  E.  750.  ' 

UIchlgUL  Miner  v.  Belle  Isle  lee 
Co.,  93  Mich.  97,  17  L.  R.  A.  412,  53 
N.  W.  218.  And  see  Bnmnejr  v.  De- 
troit t  M.  Cattle  Co.,  116  Mich.  640, 
74  N.  W.  1043. 

UlaalBMppi  MnlverhiU  v.  Ticks- 
burg  Bailioad,  Power  &  Uaaafaetnr- 
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ing  Co.,  SS   Miis.   6S»,  40  8o.   647; 
Stewart  v.  Belt,  IS  Bo.  057. 

HlMoniL  Cantwell  v.  OnkimUa. 
Lead  Co.,  I9B  Mo.  1,  97  8.  W.  167. 
Ani  see  Glover  v.  St.  Louis  Hut. 
Bond  Lit.  Co.,  138  Uo.  408,  40  a  W. 
110. 


to  a  disscdatioQ."  Without  such  a  showing  as  this,  however,  a  court 
will  not  appoint  a  receiver  at  the  suit  of  a  minority  stockholder,  and 
thoa  take  the  management  of  the  corporation  out  of  the  hands  of  its 
directors  and  stockholders,  even  for  a  limited  time,  although  the  latter 

ft  Selling  Co.  ol  America,  99 
App.  Div.  814,  90  N.  T.  Sopp.  1010; 
Halpln  V.  Uutual  Biewiag  Co.,  91  Hun 
2£D,  36  N.  Y.  Supp.  151;  Piza  v.  But- 
ler, 90  Hun  254,  35  N.  T.  Supp.  721; 
Case  V.  Hudwm  Co^  41  MIbc.  61,  38 
N.  Y.  Supp.  577, 

NoiUi  OaroUiUk  It  is  not  eaaeutial 
that  abaoluta  and  irremediable  Inacriv- 
ency  exist.  It  is  enough  that  it  id 
tbreatentd  so  that  only  reeeivenihip 
can  save  it.  Mitchell  v.  Aiilander 
Bealty  Co.,  109  N.  O.  SiB^  8«  ^  E.  358. 

P0mis|lrailM  PottsviUff  Bank  v. 
MinerHville  Water  Co.,  211  Pa.  566, 
61  Atl.  110. 

Bootlt  OuoUAa.  Klngh  v.  Goronaea 
Hilling  Co.,  66  a  C.  100,  44  8.  E.  668; 
Matthews  v.  Bank  of  Allendale,  flD 
8.  C.  183,  38  8.  B.  437. 

Soatb  Dakota.  Olover  v.  Manila 
Gold  Mining  &  Milling  Co.,  19  &  D. 
S69,  104  N.  W.  261. 

Tmm.  Becker  v.  Gulf  aty  St.  Eall- 
tray  &  Beal  Est&te  Co.,  80  Tex.  475, 
IS  8.  W.  1094;  Breuton  &  McKay  v. 
Peck,  38  Ter.  Ov.  App.  224,  87  B.  W. 
898 ;  Farwell  v.  Babcock,  27  Te*.  Qv, 
App.  162,  65  a  W.  509.  And  aee  Peo- 
ple's Inv.  Co.  V.  Crawford  (Tex.  Civ, 
App.),  45  a  W.  738. 

VlzglMa.  Stevens  v.  Davison,  18 
Gratt.  619,  98  Am.  Dec.  692. 

WaAlugton.  Davis  v.  £dwar<b,  41 
Wash.  480,  64  Pat.  22^  Tait  t.  Pigott, 
32  Wash.  344,  78  Pae.  364;  Jones  v. 
Western  Mfg.  Co.,  27  Wash.  136,  67 
Pac.  586.  And  see  Cameron  v.  Grove- 
land  Improvement  Co.,  20  Wash,  169, 
72  Am.  St.  Bep.  26,  54  Pac.  1128. 

As  to  the  particular  grounds  for  re- 
ceivership, and  the  practice  therein, 
eee  chapter  on  Receivers,  infra. 

•I  The  mere  fact  that  receivership 
may  lead  to  dissolution  is  not  enough 


State  V.  Second  Judicial 
Dlatriet  Court  of  Silver  Bow  Connty, 
IS  Mont.  3S4,  27  L.  B.  A.  392,  46  Am. 
St.  Hep.  682,  39  Pac.  316. 

NebTMk».  See  Ponea  Mill  Co.  v. 
Mikesell,  SS  Neb.  B8,  75  N.  W.  46. 
Beeeiver  held  proper  irtiere  ofBcers 
bad  appropriated  funds  to  their  own 
use  and  had  been  reckless,  if  not  dis- 
honest, in  management.  Forrest  v. 
Nebraska  Hardware  Co.,  91  Neb.  735, 
137  N.  W.  839. 

Haw  Jaiwy.  Wood  t  Nathan  Co, 
V.  American  Macb.  ft  Mfg.  Co.  (N.  J. 
Eq.),  62  Atl.  768;  Hoopea  v.  Basic  Co., 
69  N,  J.  Eq.  679,  61  Atl.  079;  Stem- 
bei«  V.  Wolf,  56  N.  J.  Eq.  389,  39  L. 
B.  A.  762,  67  Am.  St.  Kep.  494,  30  Atl. 
397.  And  Bee  Cape  Itay  v.  Cape  May, 
D.  B.  A  8.  P.  B.  Co.,  50  N.  J.  Eq.  SO, 
44  Atl.  973;  American  Surety  Co.  v. 
Great  White  Spirit  Co.,  58  N.  J.  Eq. 
526,  43  Atl.  679;  Ft.  Wayne  Elee.  Cor- 
poration V.  Franklin  Elee.  Light  Co., 
57  N.  J.  Eq.  7,  41  AU.  217,  rev'd 
Franklin  Elee.  Light  Co.  v.  Ft.  Wayne 
Blec.  Corporation,  58  N.  J.  Eq  679, 43 
Atl.  1098.  Receiver  will  be  appointed 
in  suit  by  stockhMder  and  creditor  to 
annul  sole  of  all  corporate  assets, 
where  they  have  passed  into  title  of 
a  foreign  corporation  leaving  defend- 
ant insolvent,  and  where  neither  assete 
nor  necessary  parties  are  before  the 
court,  Dalsh^mer  v.  Graphic  '  Arte 
Co.,  85  N.  J.  Eq.  49,  97  Atl.  497, 

Naw  Toi^  Osgood  v.  Maguire,  61 
N.  Y.  524;  Beusens  v.  Manufactariug 
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may  be  charged  with  fraud  and  mismanagemest.''  Even  the  fact 
that  the  governing  body  will  not  meet  for  a  long  time  is  not  enough.** 
It  will  not  be  done  unless  to  preserve  property  or  rights  of  creditors 
or  stockholders,  and  not  except  in  a  strong  case,  where  the  corpora- 
tion is  solvent  and  going,**  and  not  to  supply  a  different  managenibnt 


to  deny  app<rintmeDt  if  neteataxj. 
Falfoiriai  Immigratioii  Co.  v.  Spiel- 
hBgDa,  ei  Tex.  Civ.  App.  Ill,  120  & 
W.  164. 

esAUbuBA.  Little  WuriOT  Coal  Ca 
V.  Hooper,  105  Ala.  MS,  17  So.  118j 
Ft.  Fa; ne  Fumftce  Co.  v.  Ft.  Pay ue 
Coal  &  IntL  Co.,  96  Ala.  472,  38  Am. 
Bt.  Bep.  109,  11  80.  43S. 

OBiitoaiU  Fischer  v.  Superior 
Court  Cttf  k  Oountj  of  San  Franeueo, 
11&  CU.  189,  4a  Pac.  S61. 

FlniiU.  StoektoD  t.  Hannan,  32 
Fla.  312,  13  So.  833. 

Cl«orglA.  Steele  Lumber  Co.  v. 
Laureiu  Lumber  C%.,  98  Oa.  329,  24 
B.  E.  755;  Empire  Hotel  Co.  v.  Main, 
98  Qa.  176,  25  6.  E.  413. 

nilmola.  Hyde  Park  Oaa  Co.  v.  Ker- 
ber,  5  ZU.  App.  132. 

Iowa.  Wallace  v.  Pieree- Wallace 
Pub.  Co.,  101  Iowa  313,  36  L.  B.  A. 
122,  63  Am.  St.  Bep.  389,  70  N.  W. 
216;  Peatman  v.  Centerville  Ligbt, 
Beat  k  Power  Co.,  100  Iowa  246,  69 
K.  W.  541. 

KattllH  Fluker  v.  Emporia  City 
By.  Ob.,  48  Kan.  577,  30  Pac.  18. 

Kaijland.  Mason  v.  Supreme  Court 
Equitable  Lea^e  of  Baltimore  City, 
77  Md.  483,  39  Am.  St.  Bep.  433,  27 
.  Atl.  171. 

Mifi.<ya«  Bnmuey  v.  Detroit  &  M. 
Cattle  Co.,  lie  Mieh.  640,  74  N.  W. 
1043;  Cicotte  v.  Auciaux,  53  Mich.  227, 
18  N.  W.  793. 

Now  Joner.  Edison  v.  Edison 
United  Pbonogrnph  Co.,  52  N.  J.  Eq. 
620,  29  AtL  195;  Laurel  Springs  Land 
Co.  V.  Fougerey,  50  N.  J.  Bq.  750,  26 
Atl.  SSe ;  Einstein  v.  Bosenf  eld,  38  N. 
J.  Eq.  309. 

New  ToA.  People  v.  Albany  &  a 
a.  Co.,  55  Barb.  344;  Watwbury  v. 


Merchanta*  Union  Exp.  Co.,  SO  Barb. 
157. 

Pamaylvanla  Crombie  v.  Ord«r  at 
Solon,  157  Pa  St   588,  27  Atl.  710. 

BOBth  ORioUna.  Wenzel  v.  Pal- 
metto Brewing  Co.,  48  S.  C.  80,  26 
a  E  1. 

TauBWiB.  Downing  v.  Dunlap  Goal, 
Iron  A  Bailway  Co.,  93  Tenn.  221,  24 
a  W.  122. 

Tlxas.  Peofde's  Inv.  Co.  v.  Cnw- 
fbrd,  45  S.  W.  738;  New  Birmingbam 
Iron  ft  Land  Co.  v.  Blevens,  12  Tex. 
av.  App.  410,  34  a  W.  828. 

Bee  alao  eaaea  cited  in  note  pre- 
ceding. 

Beeeiver  is  improper  where  no  atat- 
Utory  grounds  are  shown  and  no  ex- 
traoidioarj  circumstances  requiring 
one.  Elein  t.  Independent  Brewing 
Ass'n,  231  lU.  5S4,  83  N.  E.  434,  rev'g 
135  Dl.  App.  234. 

The  court  has  common-law  power  to 
aiqtoint  a  receiver  on  a  bill  for  ac- 
counting and  removal  of  officen,  but 
where  there  is  no  imminent  danger  of 
loss,  the  eorporate  management  will 
not  be  disturbed  by  such  an  appoint- 
ment on  affidavits  pending  trial.  EatS 
V.  DeWolf,  151  Wia.  346,  138  N.  W. 
1016,  151  Wis.  337,  Ann.  Caa.  1914  B 
237, 138  N.  W.  1013. 

St  That  the  governing  body  win  not 
meet  for  two  years  is  not  enough 
where  the  corporation  is  .solvent  and 
no  impendlAg  irreparable  injury  is 
shown  (fraternal  benefit  corporation). 
Howze  V.  Harrison,  165  Ala.  150,  51 
Bo.   614. 

MWelcke  v.  Trageser,  131  N.  T. 
App.  Div.  731,  116  N.  Y.  Bupp,  166; 
BsBtinga  v.  Tousey,  121  N.  T.  App. 
Div.  815,  106  N.  Y.  Bupp.  639. 

Misapplieation  of  funds  not  enough. 
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of  affairs,*  or  where  it  appears  that  no  real  interest  remains  for  the 
stockholders  to  realize,"  tSt  where  a  committee  for  the  protection  of 
stockholders  in  conjunction  with  directors  is  taking  steps  to  prevent 
the  commission  of  further  waste,"  or  if  the  expense  would  be  in- 
commensurate with  benefits.** 

Appointment  should  not  be  made  on  the  bill  or  complaint  alone  if 
it  is  denied  by  a  sworn  answer,  further  showing  being  requisite  in 
that  case.**  Appearance  or  service  of  all  defendants  is  not  pro- 
requisite  to  making  the  order  of  appointment.''*  An  officer  of  the 
corporation  daring  the  mismanagement  should  not  be  appointed  as 
receiver,'*  and  it  is  better  not  to  appoint  attorneys  in  the  case." 


§4092.  — Bar  and  oonoliuiveneu  of  deoroe.  Generally  speaking 
stockholders  are  bound  by  a  decree  to  which  the  corporation  is  a 
party,  for  "a  stockholder  is  so  far  an  integral  part  of  the  corporation 
that,  in  the  view  of  the  law,  he  is  privy  to  the  proceedings  touching 
the  body  of  which  he  ia  a  member."'^    It  necessarily  follows  that 


Metzger  v.  Knox,  77  N.  T.  Misc.  271, 
136  N.  T.  Supp.  681,  *ff'd  153  N.  Y. 
App.  Div.  Bll,  137  N.  T.  Supp.  1129. 

Bad  administration  is  not  enongb. 
Fenn  v.  W.  M.  Ostrander,  132  N.  T. 
App.  Div.  311, 11»  N.  T.  8upp..l083. 

Beceivership  allowed  wbere  some  of- 
£eere  were  convicted  or  In  prison,  the 
manageT  unfit,  with  no  eompetont  of- 
fleer  to  take  ctiarge,  and  several  other 
receivership  proceedings  pending  and 
being  pressed.  Williams  v.  United 
Wireless  Tel.  Co.,  131  N.  T.  8npp.  41. 
'.  Johnson,  166  111.  App. 


Not  nllowed  where  object  is  to  toko 
possession  and  by  better  majiage- 
ment  make  corporation  more  profit- 
able. Leary  v.  Columbia  Biver  k  P. 
8.  Nav.  Co.,  62  Fed.  77S. 

M  Receiver  will  not  be  appointed 
where  no  creditor  is  pressing  or  la 
party,  at  suit  of  stockholders  who  al- 
]^e  total  insolvency,  whence  it  ap- 
pears they  have  no  real  interest  re- 
maining. Worth  Ufg.  Co.  V.  Bingham, 
116  Fed.  7SS. 

*TN(r  farther  waste  threatened. 
Sedgwick  V.  Seward  Davelopment  Co., 


144  N.  T.  App.  DIv.  4S6.  129  N.  Y. 
Bupp.  20S. 

U  Denied  where  "receivership 
would  entail  heavy  expenses  on  all  con- 
eomed  without  bringing  any  corre- 
sponding benefit. ' '  Commonwealth 
Title  Insurance  t  Trust  Co.  v.  Seltser, 
227  Pa.  410,  136  Am.  St.  Sep.  SB6,  76 
Atl.  77. 

MFalfurrias  Immigration  Co.  v. 
BpielhagPD,  61  Tex.  Civ.  App.  Ill,  120 
B.  W.  164;  Smiley  v.  New  Biver  Co., 
72  W.  Va.  221,  77  8.  E.  976. 

TOA  pendente  lite  reeeivenhip  may 
be  ordered  as  against  defendant  who 
actually  knew  of  the  proceeding  and 
filed  affidavits  against  it,  though  they 
were  not  served  and  did  not  appear. 
Ellis  V.  Penn  Beef  Co.,  9  Del.  Ch.  213, 
80  Atl.  666. 

Tl  Competent  stranger  should  be 
aiipointed.  Williams  v.  United  Wire- 
less Tel.  Co.,  131  N.  T.  Snpp.  41. 

n  Mitchell  V.  Anlander  Realty  Co., 
169  H.  C.  S16,  86  a  E.  3SS,  jmstaiaing 
appointment  of  plaintiff's  oounsel  but 
condemning  the  practice. 

n  Hawkins  v.  Glenn,  131  D.  8.  319, 
329,  33  L.  £d-  184.    Sanger  v.  Upton, 
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the  decree  in  one  stockholders'  suit  is  a  bar  to  other  sach  suits  on 
the  same  cause  of  action.''* 


VI  D.  S.  56,  58,  S3  L.  Ed.  230.  And 
Me  Freeman  on  Judgmenti  (4th  Ed.), 
1177. 

Where  a  eorpoiBtion  ig  a  party  to 
an  action  involving  the  validity  of  a 
eonvejanee  or  other  contract  by  it,  the 
jiidgmeut  or  decree  therein  is  &  bar 
to  a  HubaeqneQt  suit  by  a  atoekholder 
of  the  corporation  to  attack  the  same 
traDBaetion.  Alexander  v.  Donohoe,  68 
Hun  (N.  y.)  131,  22  N.  T.  Bopp.  652. 

Judgment  in  action  by  corporation 
ia  bar  unlesB  fraud  or  the  like  opens 
it  to  Htockholders '  luit.  National 
Power  t  Paper  Co.  v.  Rogaman,  122 
Minn.  355,  Ann.  Css.  1BI4  D  S30,  142 
N.  W.  818. 

Where  a  decree  haji  been  entered 
against  a  corporation  it  becomea  bind- 
ing on  a  atockholder  nnlees  reversed. 
Buck  V.  Uaasie,  109  La.  776,  33  Bo. 
767. 

7iWhen  a  stockholder  brings  a  suit 
in  equity  in  behalf  of  hinwelf  and 
other  Htockholders  who  may  eome  in, 
to  redress  an  injury  to  the  corporation, 
making  the  corporation  a  party,  as  hs 
must  do,  any  judgment  or  decree  ren- 
dered in  the  suit  is  clearly  binding 
upon  all  who  are  parties  to  the  suit, 
the  stockholder  euing  and  other  stock- 
holders who  actually  come  in  and  be- 
come parties,  tbe  corporation  itself, 
guilty  officers  who  are  made  parties 
defendant,  and  third  persona  who  may 
have  participated  in  the  wrongs  com- 
plained of,  and  who  are  made  parties 
defendant.  Further  than  this,  the 
judgment  or  decree,  unless  collusive, 
being  binding  upon  the  corporation, 
wMeb  ia  the  real  party  in  intereat,  and 
which  representa  not  only  the  stock- 
holder suing,  but  all  other  stockhold- 
ers as  well,  is  conclusive  agalnat  all 
the  other  stockholders,  whether  they 
p.vail  themselves  of  their  right  to  come 
in  and  be  made  parties  or  not;  and 


they  cannot  afterwards  bring  another 
auit  for  the  purpose  of  litigating  the 
same  questions.  "From  the  very  form 
and  natnre  of  these  suits,  each  atock- 
holder mast  be  considered  aa  repre- 
Bented,  for,  if  he  is  in  sympathy  with 
the  complainant,  he  may  become  a 
party  complainant  by  application  to 
the  court.  If  he  is  in  sympathy  with 
the  threatened  action  of  the  company, 
be  is  represented  by  and  in  the  corpo- 
latioD,  wbioh  ia  a  necessary  party  to  the 
suit.  •  •  *  If  at  only  this,  but  the 
conrt  may,  if  aatisfled  that  the  inter- 
ests of  the  corporation  are  not  being 
properl}r  presented  or  protected,  admit 
a  stockholder  to  be  made  a  party  de- 
fendant. ' '  Willonghby  v.  Chicago 
Junet.  Railways  k  Union  Stockyards 
Od.,  50  N.  J.  Bq.  056,  25  AtL  277.  And 
see  Dana  v.  Morgan,  219  Fed.  313; 
Dannmeyer  v.  Coleman,  II  Fed.  97; 
Montezuma  Cattle  Co.  v.  Dake,  IS 
Colo.  App.  139,  63  Fac.  1058;  Hearst 
V.  Putnam  Min.  Co.,  28  Uteh  1S4,  66 
I..  B.  A.  784,  107  Am.  Bt.  Bep.  698, 
77  Pac  753. 

A  former  suit  by  another  stockhold- 
er to  impress  a  constructive  trust  on 
property  for  the  corporation  is  bar  to 
one  to  establish  an  express  trust 
therein  on  the  same  facts.  Qrant  v. 
Greene  Consol.  Copper  Co.,  ]6B  N.  Y,  . 
App.  Div.  206,  154  N.  Y.  Bnpp.  596. 

A  former  bill  grounded  on  ultra 
vires  and  failing  on  the  merits  bars 
one  hy  another  stockholder  grounded 
on  fraud  in  the  same  tranaaction. 
Dana  v.  Morgan,  219  Fed.  313. 

A  decision  of  a  foreign  court  that 
shares  were  not  the  property  of  the 
corporation  but  of  individuals,  and 
that  the  plaintiffs  therein  were  not 
defrauded,  and  dismissing  the  bill, 
bars  a  suit  in  equity  to  restrain  the 
holder  from  voting  snch  shares  on  the 
ground  that  he  held  tham  as  "trus- 
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If,  however,  the  action  in  which  the  bar  or  estoppel  is  asserted 
is  not  one  in  which  there  is  nrntuality  of  paxties,  or  identity  of  cause 
or  subject-matter,  as  where  the  second  action  is  an  individual  action 
for  injuries  to  the  stockholders;  then  the  rule  is  that  no  bar  or  es- 
toppel exists.'"  The  abatement  of  a  suit  in  equity  by  stockholders  of 
a  corporation  for  the  benefit  of  the  corporation  on  the  ground  that 
capacity  to  sue  was  not  proven  will  not  bar  a  suit  later  for  the  same 
relief  by  the  same  stockholders  after  they  have  become  qualified  to 
bring  suit.  In  the  case  at  bar  there  had  been  failure  to  make  due 
demand  on  the  corpiwate  facers  to  bring  action,  and  at  the  time  of 
the  second  suit  this  requirement  had  been  complied  with.  The  court 
held  that  the  suit  could  then  be  maintained.^* 

A  decree  for  cancellation  and  surrender  of  stock  does  not  prevent 
a  lawful  reissue  of  it.'^ 

An  injunction,  when  granted,  operates  on  the  conditions  found  at 
the  time,  and  is  not  to  be  taken  as  conclusive  perpetutJly  regardless 
of  change  in  thc»e  conditions.'" 

g  4093.  —  Oostfl  aad  feea  and  allowanoflB.  ^e  ordinary  rules  of 
costs  in  equity  apply.  Where  the  suit  is  successful,  they  are  ordi- 
narily awarded  to  the  plaintiff  and  against  all  the  defendants,™  and 


tee ' '  for  tlie  ecnrporation,  and  also 
ban  a  proceeding  in  qno  warranto  to 
oust  offieerH  sleeted  hy  «uch  shares, 
parties  being  the  tame  in  botli  aoits. 
C'orej  V.  Independent  lea  Co.,  106 
JMe.  485,  76  Atl.  930. 

A  decree  diBmissing  a  salt  to  over- 
tarn  a  reorganization  and  to  tnm  back 
into  the  treasury  certain  shares  held 
by  one  of  defendants  was  a  bar  to  a 
foreign  suit  to  set  aside  such  reor- 
ganization;  hence  it  was  proper  to  ex- 
pend corporate  fnnde  in  resisting 
«neh  barred  foreign  suit.  Corej*  t.  In- 
dependent lee  Co.,  —  Mass.  — ,  115  K. 
E.  488. 

Decree  awarding  relief  for  and 
against  numerous  stockholders  and  oth- 
ers, who  were  not  brought  under  it  aa 
parties  does  not  bind  them,  and 
fbej  may,  after  the  term,  apply  fop 
proper  relief.  In  re  Dennett,  221  Fed. 
360. 

7B  A  decree  in  foreclosure  agninet 
the  corporation  eatablishing  a  defense 


of  fraud  is  not  eonelnslve  in  favor  of 
a  stockholder  suing  one  of  the  same 
parties  for  fraud  In  selling  ntock  to 
him.  The  one  la  an  individnal  and 
the  other  a  corporate  cause  of  action. 
Colgan  V.  Finck,  167  N.  T.  App,  Div. 
718,  153  N.  T.  Supp.  239. 

MThe  Telegraph  v.  Lee,  136  Iowa 
17,  OS  N.  W.  364. 

Trit  is  not  a  contempt  to  reissue 
stock  for  a  lawful  purpose  after  can- 
cellation and  surrender  obedient  to 
decree,  no  provision  against  Teissue 
having  been  made  in  the  decree.  Ar- 
cher V.  Hesse,  104  N.  T.  App.  Div. 
4B3,  150  N.  y.  Supp.  296. 

II  Injunction  was  sustained  against 
payment  of  certain  lalariee,  against. 
objection  that  it  operated  perpetually. 
The  court  explained  that  a  material 
change  in  oonditions  would  make  a 
new  case.  Wight  v.  Heublein,  23S 
Fed.  321. 

n  Llllard  v.  Oil,  Paint  k  Drug  Co., 
70  N.  J.  Eq.  197,  58  AU.  138,  56  At). 
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afainst  plaintiff  if  he  fails,**  bat  may  be  denied  to  plaintiffs  who  have 
not  conducted  their  litigation  in  accordance  with  good  conscience,*^ 
or  to  all  parties  where  there  was  no  bad  faith.**  Cost  of  iumeceB8aT7 
testimony  should  be  chared  i^ainst  the  party  adducing  it** 

In  assesung  costs  the  suit  is  the  plaintiffs',  as  distinguished  from 
the  cause  of  action  which  is  the  corporation's,  and  hence  the  costs 
go  to  the  plaintiffs  or  against  them  as  individuals  per  capita  and  not 
pro  rata  their  shares.**  An  intervenor  should  not  be  taxed  with  costs 
accrued  before  he  came  in.** 

On  the  principle  of  benefit  in  preserving  a  trust  fund,  allowances 
for  fees  and  expenses  may  be  made  in  proper  cases  out  of  the  cor- 
porate property  so  benefited.**    Ccmversely,  expenses  entailed  on  the 

2S4;  Baker  v.  Seattle-Taeomfi  Power      should  not  be  awarded   Bgalnrt  I 
Co.,  61  Wasb.  578,  Ann.  Caa.  1912  C 
859,  112  Psc.  647. 

Charged  to  wrongdoing  stockholder. 
Merle  v.  Beifeld,  275  111.  694,  114  N. 
E.  369. 

Denied  where  he  failed  in  major 
portion  of  demands.  Both  v.  Bobert- 
aon,  64  N.  Y.  Miec.  343,  118  N.  T. 
Snpp.  351. 

■0  Graham  t.  Dnbaqne  Speeialtj 
Maoh.  Works,  138  Iowa  456,  IS  L.  B. 
A.  (N.  8.)  729,  114  N.  W.  619. 

It  WBs  error  to  charge  the  previdl- 
ing  defendants  with  eostji  of  deposi' 
tions  taken  by  them  where  the  bill  was 
diemiSBed  on  the  merits.  Peters  v, 
Waverly  Water -Frcoit  ImproTemeiit  ts 
Development  Co.,  113  Va.  313,  74  S. 
£.  168. 

U  Denied  where  plaintiffs  were 
agreeable  to  the  wrong  if  done  on 
their  terms,  but  sued  when  these  were 
not  met.  Loewenstein  v.  Diamond 
Soda  Water  Mfg.  Co.,  S4  N.  T.  App. 
Div.  383,  88  N.  T.  Sapp.  313. 

MDenied  to  both  partiea  en  ean- 
j!eling  a  deed  to  all  metobers,  where 
no  fraud  existed  and  the  corporation 
was  a  benevolent  one  which  held  the 
property  by  devise  for  corporate  por- 
posea,  German  Corporation  of  Ne- 
gaunee  v.  Negaunee  German  Aid 
Society,  172  Mich.  630,  138  N.  W.  343. 

W  Cost    of    uuneceasBry    testimony 


corporation,  but  against  partitt  adduc- 
ing it;  bat  where  no  objection  was 
made  below,  the  error  will  not  be  cor- 
rected on  appeal.  Ely  Jellieo  Coal  Co. 
T.  Matthews,  144  Ky.  S31,  139  8.  W. 
786. 

M  Edwards  y.  Bay  State  Gas  Co., 
130  Fed.  £42. 

WWhitten  V.  Dabney,  171  CaL  6Z1, 
154  Pae.  312. 

MUUted  Statw,  McCourt  V.  Sing- 
ers-Bigger, 150  Fed.  108,  145  Fed.  103, 
7  Ann.  Caa.  287;  Meeker  t.  Winthrop 
Iron  Co.,  17  Fed,  48. 

Alabama  Deeatnr  Hineral  Land 
Co.  V.  Palm,  113  Ala.  531,  59  Am.  St. 
Bep.  140,  21  So.  315. 

Iowa.  Qraham  v.  Dnbuqne  Specialty 
Mach.  Works,  138  Iowa  456,  IS  L. 
B.  A,  (N.  8.)  729,  114  N.  W.  619. 

UlMMnirL  Bobinaon  v.  Dundee  Land 
t  Investment  Co^  SO  Mo.  App.  621. 

Nebntika.  Forrest  v.  Nebraska 
Hardware  Co.,  91  Neb.  735,  137  N.  W. 


Allowed  to  plaintiff  members  who 
were  "certificate  holdera"  Davie  t. 
Bay  State  Leagae,  168  Mam.  434,  33 
N.  E.  591.  But  see  Forrester  ft  Mae- 
Oinniss  V.  Boston  A  M.  Consol.  Copper 
&  SUver  Min.  Co.,  29  Moat.  397,  76 
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corporation  were  in  ODe  case  chargfed  to  the  wrongdoers  who  made  the 
litigation  necessary,"  and  each  was  left  to  pay  his  own  counsel,  where 
the  recovery  for  the  corporation  was  only  nominal  and  the  real  con- 
troversy was  between  individuals  hoth  accountable  to  the  corpora- 
tion.** Expenses  incurred  by  directors  where  suit  is  brou^t  against 
them  for  fraudulent  misappropriation  of  corporate  funds  cannot  be 
recovered  by  them  from  the  corporation.  This  rule  obtains  although 
the  corporation  is  named  nominally  as  defendant.** 

Fees  allowable  will  be  only  such  as  the  court  deems  reasonable  in 
view  of  the  services  rendered  and  the  degree  of  success  attained," 


Poe.  211,  74  Pkq.  108S,  wherein  It  ii 
Mid  that  it  do«8  not  depend  on  poa- 
sesuoD  of  the  tnut  fund  alone. 

The  Tight  is  gald  to  be  based  on  the 
power  to  charge  the  corporation  nith 
the  coat  of  a  BueeeMful  suit.  Louis- 
ville Bridge  Co.  v.  Dodd,  27  Kj.  Ir. 
Sep.  4G4,  85  B.  W.  6S3. 

Attorney  'a  fees  were  denied  where 
lien  creditora  had  alTeadf  brought  the 
propertT-  into  court,  when  the  atoek- 
holdera'  bill  was  filed,  and  where  the 
lien  eonaamed  it,  so  that  no  benefit 
was  gained.  The  fact  tbst  the  suits 
were  consolidated  was  not  material. 
Lamar  v.  Hall  ft  Wimberiy,  129  Fed. 
79. 

Corporation  which  paid  attorney's 
fees  in  defending  a  anit  against  it  by 
another  corporation  cannot  be  reim- 
buraed  where  judgment  resnlted  in  fa- 
Tor  of  a  third  eorporation.  Dodd  v. 
Pittsburg,  C,  C.  ft  8t.  L.  B.  Co.,  127 
Ky.  762,  16  L.  B.  A.  (K.  8.)  898,  106 
8.  W.  787. 

Where  the  substantial  controversy 
waa  over  the  right  to  corporate  of- 
fice, and  the  decree  against  individual 
defendants  reanlted  in  the  recovery  of 
no  property,  fees  and  costa  against  the 
corporation  were  improperly  allowed. 
Burley  Tobacco  Co.  v.  Vest,  165  Ky. 
762,  178  S.  W.  1102. 

Allowed  and  adjudged  to  be  a  lien 
on  funds  recovered,  and  a  defendant, 
other  than  the  corporation,  held  not 
entitled  to  asaign  error  therein.  Merle 
V.  Beifetd,  275  III.  SS4,  114  N.  K  369. 


Claim  was  allowed  direct  to  e'onnsel, 
who  took  the  ease  on  a  contingent  fee 
supposing  that  it  belonged  individ- 
ually to  plaintiffs,  but  (20,000  claimed 
was  reduced  to  #14,000  on  a  recovery 
of  «75,000.  Davis  v.  GemmeU,  73  Ud. 
530,  21  Atl,  712. 

V  Expenses  incurred  by  the  eorpo- 
ration in  defending  anit  may  be 
chargeable  to  the  delinqnent  directors, 
Godley  V.  Crandall  ft  Oodley  Co.,  153 
N.  T.  App.  Div.  697,  139  N.  Y.  Supp. 
230;  but  it  should  be  proved  that  they 
were  paid  by  it,  and  the  delinquents 
should  be  apprised  of  the  claim.  Same 
case  on  appeal,  212  N.  Y.  121,  105  N. 
£.  818. 

UKed  Bud  Bealty  Co.  v.  South,  96 
Arh.  281,  131  8,  W.  340. 

Beal  controversy  was  between  equal 
owners  of  the  whole  atock  and  de- 
fondant  la  adjudged  to  reimburse  the 
eorporation.  Boothe  v.  Summit  Coal 
Min.  Co.,  72  Wash.  879,  131  Pac.  252. 

WHcConnelI'v.  Combination  Mining 
ft  miling  Co.,  31  Mont.  663,  79  Pac. 
248. 

MA  pUinUff  who  failed  on  part  of 
hie  charges  was  allowed  part  of  his 
counael  fees  and  expenses,  adjusted 
reasonably  to  the  value  of  what  he 
recovered.  Lillard  v.  Oil  Paint  ft  Drug 
Co.,  70  N.  J.  Eq.  197,  68  AtL  188,  S6 
Atl.  254. 

Two  thousand  five  hundred  drflara 
counsel  fee  held  proper  to  able  coun- 
sel who  recovered  nine  thousand  dol- 
lam  and  upward  after  protracted  lit- 
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and  must  foe  fixed  on  evidence,  for  the  value  of  the  services  cannot 
be  judicially  kuown,*^  and  should  be  allowed  as  part  of  final  judgment 
therein ;  **  and  when  such  judgment  is-  made  the  attorneys  cannot 
be  deprived  of  the  allowance  by  a  subsequent  settlement  and  com- 
promise among  the  parties." 

Plaintiffs  do  not  represent  the  corporation  in  the  sense  of  agents 
who  may  bind  it  by  contract  for  a  eontii^nt  fee  in  event  of  suc- 
cess ;  **  for  while  incidental  to  the  power  of  a  minority  stockholder 
to  institute  suit  to  redress  wrongs  to  the  corporation,  where  there 


igation.    Orahani  t.  Dnbnqae  Speeialtf 
Uacb.  Works,  138  Iowa  456,  15  L.  B. 

A.  (N.  S.)  729,114  N.  W.  319. 

Fifty  thousand  dollars  snstaiiied 
where  the  property  involved  was 
abont  forty  million  dollarH  though 
plaintiff's  stock  was  bnt  flfty-tbrM 
thonaand  dollars.  Forrester  t  MacQin- 
niss  V.  Boston  ft  M.  Consol.  Copper  ft 
Silver  Uin.  Co.,  S9  Mont.  397,  74  Pne. 
1088. 

One  thirasand  dollars  allowance  sus- 
tained. Ely  Jellieo  Coal  Co.  v.  Mnt- 
tlews,  144  Ey.  531,  139  S.  W.  798. 

In  a  suit  regarded  by  the  court  as 
an  individual  suit  against  ultra  vires 
acts  impairing  the  stockholder's  con- 
tract with  the  corporation,  coimsal 
fees  were  denied  to  the  aaccesaful 
plaintiff  because  no  truat  fund  was 
saved.    Alexander  v.  Atlanta  *  W.  P. 

B.  Co.,  113  Ga.  193,  54  L.  B.  A.  305,  38 
K.  E.  772. 

See  also  cases  in  the  note  preceding. 

H  Decatur  Uineral  Land  Co.  v. 
Palm,  113  Ala.  531,  69  Am.  St.  Bep. 
140,  21  8o.  315. 

They  should  be  fixed  as  an  incident 
in  the  litigation,  usually  after  its  con- 
clusion, on  evidence  taken  by  motion 
and  notice  or  by  a  reference  for  that 
purpose.  Keeker  v.  Winthrop  Iron 
Co.,  17  Fed.  48;  Louisville  Bridge  Co. 
V.  Dodd,  27  Ky.  L.  Eep.  454,  85  B.  W. 
683. 

MThe  fee  allowed  on  a  judgment  for 
accounting  is  payable  without  waiting 
for  tbe  result  of  such  accounting.  It 
is  not  an  interlocutory  decree.    For- 


rester V.  Boston  &  H.  ConsoL  Copper 
«  Silver  Min.  Co.,  £9  Mont.  3»7,  78 
Pac.  211,  rev'g  on  rehearing  74  Pae. 

loss. 

After  judgment  Is  a  finality  there 
can  be  no  addition  to  it  by  way  of  a 
fee  allowance,  though  it  might  have 
been  proper.  Wickerpham  v.  Critten- 
den, 103  Cal.  582,  37  Pae.  513. 

As  to  making  the  allowance  a  lien, 
see  i  4090,  supra. 

U  Where  the  decree  contains  a  pro- 
vision for  payment  of  tbe  misappro- 
priated sum  to  the  clerk,  and  for  pay- 
ment by  him  of  a  sum  certain  as  fees 
to  the  successful  attorneys  for  the 
minority,  a  sabaeqnent  compromiso 
and  settlement  will  not  defeat  sneh 
attorneys.  They  may  recover  their 
fees  as  if  that  much  of  tbe  jadgment 
was  unsatisfied.  Princeton  Coal  ft 
Mining  Co.  v.  OUchrist,  51  Ind.  App. 
216,  99  N.  £.  426. 

M  Graham  v.  Dubuque  Specialty 
Mach.  Works,  138  Iowa  458, 15  L.  E.  A. 
(N.  8.)  729,  114  N.  W.  619;  Looi«- 
ville  Bridge  Co.  v.  Dodd,  27  Ky.  JJ. 
Eep.  454,  85  S.  W.  683. 

The  attorney  in  a  Wisconsin  ease 
recovered  bis  eompensation  in  a  direet 
action  against  the  corporation  after 
be  had  unsuccessfully  defended  an 
action  brought  by  minority  members 
in  its  right  to  prevent  alienation  of 
property.  See  Kanneberg  v.  Evan- 
gelical Creed  Congregation,  146  Wis. 
610,  39  L.  E.  A.  (N.  8.)  138,  Ann.  Gas. 
1912  C  376, 131  N.  W.  353,  two  judgee 
dissenting. 
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has  been  due  demaDd  and  refusal  on  the  part  of  the  corporate  authori- 
ties to  institute  such  action,  is  the  right  to  employ  coansel  and  tu 
have  such  counsel  reimbursed  from  the  corporate  funds  in  proper 
cases,  there  is  a  clear  distinction  between  expenses  which  directors  may 
impose  and  those  Trhich  a  minority  stockholder  may  impose  upon  the 
corporation  in  the  institution  of  actions  to  protect  corporate  rights. 
Where  the  directors  institute  suits  in  good  faith,  the  expenses  thereof 
may  be  properly  charged  to  the  corporation,  although  it  subsequently 
appears  that  the  directors  were  in  error  and  the  corporation  falls  to 
receive  benefit  from  the  institution  of  the  suit.  Where,  however,  a 
minority  stockholder  institutes  a  suit  and  it  subsequently  appears 
that  his  action  was  without  ground  and  the  corporation  is  in  no  wise 
benefited  thereby,  the  expenses  of  the  suit  must  be  borne  by  the  stock- 
holder and  cannot  be  charged  to  the  corporation.  To  permit  a  rule 
otherwise  would  be  to  throw  open  the  door  to  minority  stockholders  to 
indulge  in  litigation,  oftentimes  clearly  foolish,  and  which  might  re- 
sult in  wrecking  the  corporation.^^ 


XXXm.     UABILITT  OP  8T0CKH0I<DERS  TO  CREDrrORS  ON  ACCOUNT  OF  UN- 
PAID SUBSCRIPTIONS 

§  4094.  Scope  <^  tnbdiTiaioiL  We  are  to  deal  in  this  subdivision 
with  the  liability  of  stockholders  for  a  balance  that  may  be  due  on 
their  stock,  of  the  rights  and  remedies  of  creditors  in  respect  thereto, 
and  of  the  remedies  of  stockholders  inter  se,  upon  payment.  The  va- 
lidity and  effect  of  subscriptions  to  capital  stock,  and  matters  relat- 
ing to  their  enforcement  by  the  corporation,  have  been  fully  consid- 
ered in  the  chapter  on  subscriptionB  to  capital  stock.**  And  many 
matters  bearing  more  or  less  directly  on  the  liability  of  stockholders 
to  creditors  have  also  been  treated  in  that  chapter,  as,  for  example, 
the  making  of  tJie  contract  of  subscription,'''  the  validity  and  effect 
of  conditions  precedent  ••  and  ctrnditions  subsequent,  or  special  terms, 
in  such  a  contract,**  the  effect  on  the  liability  of  the  stockholders  to 
creditors  of  fraud  ^  or  mistake*  in  the  making  of  the  contract,  and 
of  the  forfeiture  (H"  sale  of  the  shares  by  the  corporation  for  a  failure 
to  pay  ealis,*  the  effect  of  illegality  or  irregularities  in  the  organiza- 

»  Louisville  Bridge  Co.  V,  Dodd,  27  »See    SS  801-609,   anil    particularly 

Ky.  L.  Bep.  454,  85  8.  W.  883.  M  606,  607,  supra. 

M  See  Chap.  17,  supra.  1  See  S  636,  BOpra. 

WSee  S  521  et  aeq.,  supra.  <  Sec  8  5+4,  supra. 

W  See  U  57.'l-60fl,  supra.  8  See  |  665,  supra. 
7027 
VI  Priv.  Corp.— 68 
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tion  of  the  corporation,*  and  the  estoppel  of  stockhtdders  to  deny  the 
existence  of  the  corporation,*  or  the  fact  or  validity  of  their  aub- 
seriptiozis.* 

The  liability  to  creditors  of  the  holders  of  watered  or  fictitiously 
paid  up  stock/  or  of  stock  which  is  part  of  an  overissue  or  an  tuulu- 
thorized  increase,'  has  been  considered  in  previous  sections  of  this 
chapter.  And  the  statutory  liability  of  stockholders  to  creditors 
will  be  ctmMdered  in  subsequent  aectiona.' 


g409S.  Ezistenoe  of  liability — Qenend  principles.  The  capital 
stock  of  a  corporation  is  the  basis  of  its  credit,  since  the  stockholders 
are  not  personally  liable  for  its  debta  unless  such  liability  is  imposed 
by  statute  Persons  deal  with  a  corporation  (hi  tJie  faith  of  this  fund, 
.  and,  if  it  is  not  paid  in,  thf^  have  a  right  to  insist  that  it  shall  be 
paid  in,  when  its  payment  is  necessary  for  the  satisfaction  of  their 
claims  against  the  corporation/*  It  is  perfectly  well  settled,  therefore, 
that  when  stockholders  are  indebted  to  a  corporation  on  account  of 
their  stock,  and  the  corporation  becomes  insolvent,  they  may  be  com- 

4  See  SS536,  SS7,  Bupra. 

■  See  i  715,  supra. 

e  See  It  716-720,  tnpra. 

7  See  is  3317-3598,  supra. 

a  See  Si  3467,  3468,  3469,  supra. 

'Bee  t4141  et  aeq.,  infra. 

UTRilted  BUtea  Hatch  t.  Dana, 
101  D.  S.  203,  25  L.  Ed.  885;  Webster 
V.  Upton,  91  U.  8.  65,  Z3  L..  Ed.  384; 
Sanger  v.  Upton,  91  V.  S.  56,  23  L. 
Ed.  220;  Upton  v.  TribUcock,  91  U.a 
45,  23  L.  Ed.  203;  Sawyer  v.  Hoag,  17 
Wall.  610,  21  L.  Ed.  731;  Ogilvie  v. 
Knox  Ina.  Co.,  22  How.  3S0,  16  L.  Ed. 
349;  In  re  Phoenir  Hardware  Co.,  249 
Fed.  410;  Enright  v.  Heekacher,  240 
Fed.  863;  In  re  Qrand  Baptd«  Purtu- 
ture  Agenc}',  209  Fed.  483;  In  re  New- 
foundland Syndicate,  196  Fed.  443;  In 
re  Putman,  193  Fed.  464;  Republic 
Iron  &  Steel  Co.  v.  Carlton,  189  Fed. 
126;  BagneU  v.  Ivee,  184  Fed.  466; 
Land  Title  &  Trust  Co.  v.  Asphalt  Co. 
of  America,  127  Fed.  1;  Marsh  v.  Bur- 
roughs, 1  Woods  463,  Fed.  Cas.  No. 
9,11B. 


Vaughn  V.  Alabama  Nat. 
Bank,  143  Ala.  572,  5  Ann.  Csa.  6S5, 
42  Bo.  64;  Qlenn  v.  Semple,  SO  Ala. 
159,  60  Am.  Sep.  92;  Smith  v.  Huck- 
abee,  S3  Ata.  191;  Allen  v.  Montgom- 
ery B.  Co.,  11  Ala.  437.  See  also 
i  4153,  infia. 
Arlsona.  See  14153,  infra, 
Aifeansas.  Ford  Hardwood  Lumber 
Co.  V.  Clement,  97  Aik.  522,  135  B. 
W.  343;  Tiger  BroB.  t.  Rogers  Cotton 
Cleaner  ft  Oin  Co.,  96  Ark.  1,  30  L.  R. 
A.  (N.  S.)  694,  Ann.  Cas.  1912  B  488, 
130  B.  W.  585;  Jones  v.  Arkansas  Me- 
chanical &  Agricultural  Co.,  38  Ark. 
17;  Jones  v.  Jarman,  34  Ark.  323. 

OaUfomla.  Llewellyn  Iron  Works 
V.  Abbott  Kinney  Co.,  172  Cal.  210, 155  ' 
Pac.  986;  Harrison  v.  Armour,  169  CaL 
787,  147  Pac.  1166;  B.  H.  Herron  Co. 
V.  Bhaw,165CBl.668,AQn.Cas.  1915  A 
1265,  133  Pac.  488;  Perkins  t.  Cowles, 
357  Cal.  62.-;,  30  L.  R.  A.  <N.  8.)  283, 
137  Am.  St.  Rep.  158,  108  Pac.  711; 
Iiaggett  V.  Southwest  Packing  Co.,  155 
Cal.  762, 103  Pac  204;  Union  Sav.  Bank 
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pelled  to  pay  the  amoant  due  by  or  for  the  benefit  of  its  creditor  in 
of  Ban  Jose  v.  Letter,  I4S  Cal.  696,  79 
Paq.  441;  People's  Home  Sav.  Bank 
T.  Biekard,  139  Cal.  285,  73  Tae.  S58; 
Vermont  Uarble  Co.  v.  Declez  Gran- 
ite Co.,  135  Cal.  S79,  66  L.  B.  A.  738, 


St.  B«p.  158,  30  Pac.  776,  27  Pae.  674 ; 
Harmony  t.  Page,  63  Cal.  448;  Bnrke 
T.  Maze,  10  Cal.  App.  206,  101  Pae. 
438. 

OoloFBdo.     See   iiW3,  infra. 

Oonnectlcnt.  Fish  t.  Smith,  73  Conn. 
377,  84  Am.  St.  Bep.  161,  47  Atl.  711; 
CrandHll  V.  Lincoln,  S2  Ctmn.  73,  52 
Am.  Bep.  S60;  Ward  y.  Qriswoldville 
Mfg.  Co.,  10  Conn.  fi»3.  See  al«a> 
14153,  infra. 

DeUwacfl.    See  14153,  infra. 

norlda.    See  M153,  infra. 

a«orgU.  Chappell  v.  Lowe,  145  Oa. 
717,  89  S.  E.  777;  Spratling  v.  Weat- 
brook,  140  Ga.  625,  79  8.  E.  536;  Com- 
mercial Bank  of  Augusta  v.  Warthen, 
119  Oa.  990,  47  B.  E.  53Q;  Ticbenor  v. 
WilliamB  Block  Pavement  Co.,  118  Ga. 
303,  42  S.  E.  505;  Balton  &  M.  B.  Co. 
V.  McDaniel,  56  Oa.  191;  Beid  v. 
Eatonton  Mfg.  Co.,  40  Ga.  Q8,  2  Am. 
Bep.  563;  StinBOn  v.  Williams,  35  Ga. 
170;  Hightower  v.  Thornton,  B  Ga. 
486,  52  Am.  De«.  412.    See  also  i  4153, 

Idaho.  See'  i  4153,  infra. 
ZUlnols.  Binger  v.  Hutchinson,  183 
HI.  606,  75  Am.  St.  Bep.  133,  56  N.  E. 
388;  SpragUB  v.  National  Bank  of 
America,  173  HI.  149,  42  L.  B.  A.  606, 
■ftl  Am.  St.  Bep.  17, 50  N.  E.  19,  Bff'g66 
III.  App.  320;  World's  Pair  Eieursion 
&  Transportation  Boat  Co.  v.  Gasch, 
162  HI.  402,  44  N.  H.  7Z4;  Coleman  t. 
Howe,  154  HI.  458,  45  Am.  8t.  Bep. 
133,  39  N.  E.  725;  Patterson  v.  Lynde, 
112  HI.  196;  Clapp  v.  PetcMon,  104 
HI.  26.     Bee  also  S4153.  infra. 

Aidlana.  Marion  Trust  Co.  r.  Blish, 
170  Tnd.  686,  18  L.  B.  A.  <N.  S.)  347, 
85  N.  £.  344,  84  N.  E.  814;  Camahan 


V.  Campbell,  158  Ind.  226,  63  N.  E. 
384;  Bent  v.  Underdown,  156  Ind.  516, 

60  N.  E.  307;  Coffin  t.  Bansdell,  110 
Ind.  417,  11  N.  E.  20;  Indiana  Not-  . 
elty  Mfg.  Co.  v.  McGUl,  15  Ind.  App. 
1,  43  N.  E.  464. 

Iowa.  Miller  v.  Hawkeye  Gold 
Dredging  Co.,  156  Iowa  657,  137  N.  W. 
607;  Tiemey  v.  Ledden,  143  Iowa  286, 
21  Ann.  Caa,  105,  121  N.  W.  1050; 'Es- 
gea  V.  Smith,  113  I<ma  26,  64  N.  W. 
954;  Wishard  v.  Hansen,  99  Iowa  307, 

61  Am.  St.  Bep.  238,  68  N.  W.  691; 
Jackson  v.  Traer,  64  Iowa  469,  52  Am. 
Bep.  449,  20  N.  W.  764;  Osgood  v. 
King,  42  Iowa  478. 

Kauas.     See  «4153,  infra. 

Kanta<^.  Haldemsn  v.  Ainalle,  62 
Ky.  396,  9  Ky.  L.  Bep.  397;  WUliama 
1'.  Chamberlain,  29  Ky.  L.  Bep.  606, 
94  S.  W.  29.    Bee  also  i  4153,  infra. 

Lonlalaiia.  Jackson  Fire  &  Marine 
Ins.  Co.  T.  Walle,  105  La.  89,  29  Bo. 
603;  Belknap  v.  Adams,  49  La.  Ann. 
1350,  22  So.  382;  Bobertson  t.  Con- 
rey,  5  La.  Ann.  297. 

Uaine.  Barron  v.  Burrill,  86  Ue.  66, 
29  Atl.  939;  Barron  t.  Paine,  83  Me. 
312,  22  Atl.  218;  Libby  v.  Tobey,  82 
Me.  397,  19  Atl.  904.  Beo  ^so  S  4163, 
infra. 

UaijUnd.  Crawford  v,  Bohrer,  69 
Md.  699;  Brant  t.  Ehlen,  59  Md.  1; 
Bider  t.  Morrison,  54  Md.  429;  Mns- 
grave  v.  Morriacm,  64  Md.  161;  Mor- 
rison T.  Dorsey,  46  Md.  461;  Hager  v. 
Cleveland,  36  Ud.  476.  Sea  also 
f  4153,  infra. 

MicUgan.  Grand  Baplds  Trust  Co. 
V.  Nichols,  165  N.  W.  667;  Union  Gty 
Lnmber  Co.  v.  Traverse  City,  L.  4 
M.  B.  Co.,  170  Mich.  205,  136  N.  W. 
463;  Dieterle  v,  Ann  Arbor  Paint  ft 
Enamel  Co.,  143  Mich.  416,  107  N.  W. 
79;  C.  H.  Little  Co.  v.  Woodward  Ave. 
Cemetery  Ass'n,  135  Mich.  248,  97  N. 
W.  682;  Bebaob  v.  Welded-Barrel  Co., 
130  Mich.  606,  90  N,  W.  335;  Peninsn- 
Jar  Sav.  Bank  of  I>etroit  v.  Blaok  Flag 
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80  far  as  such  payment  may  be 
Stove  Polish  Co.,  105  Mich.  535,  63 
K.  W.  514. 

UiiinMot&.  Bandall  Prioting  Co.  t. 
SaniUB  Mineral  Water  Co.,  120  Minn. 
288,  43  L.  R.  A.  (N.  8.)  706,  139  N. 
W.  606;  Downer  v.  Union  Land  Co. 
of  St.  PanI,  113  Minn.  410,  129  N.  W. 
777;  McCone^  t.  Belton  OU  &  Qat  Co., 
97  Minn.  190,  106  N.  W.  BOO;  Wal- 
lace V.  Carpenter  £lec.  Heating  Mfg. 
Co.,  70  Minn.  321,  6S  Am.  St.  Bep.  530, 
73  N.  W.  1S9;  Bule  v.  Omega  StoVo 
ft  Grate  Co.,  64  Minn.  326,  67  H.  W. 
60;  FaniBWOTth  v.  Bobbiua,  30  Minn. 
369,  31  N.  W.  349.     See  also  S  41S3, 

Htsdaslliirf.  Allen  t.  Edwards,  93 
Miss.  719,  47  So.  382;  Payne  r.  Bol- 
lard, 23  MiAB.  88,  55  Am.  Dec.  74.  See 
also   H153,  infra. 

MlsKrarl.  Berry  v.  Bood,  225  Mo. 
85,  123  B.  W.  888 ;  First  Nat.  Bank  of 
Deadwood,  Soxith  DaJcota  v.  Rocke- 
feller, 195  Mo.  15,  93  S.  W.  761; 
Meyer  v,  Buby-Trust  Mining  ft  Mill- 
ing Co.,  192  Mo.  162,  90  8.  W.  821; 
Shields  V.  Hoimrt,  172  Mo.  491,  05  Am. 
St.  Bep.  529,  72  6.  W.  669;  Berry  v. 
Rood,  168  Mo.  316,  87  8.  W.  644;  Van 
aeve  V.  Barkey,  143  Mo.  109,  42  L.  E. 
A.  593,  44  S.  W.  743;  Onerney  v. 
Moore,  131  Mo.  650,  32  S.  W.  1132; 
Washington  Sav.  Bank  t.  Butchers'  ft 
Drovers'  Bank,  107  Mo.  133,  28  Am. 
St.  Bep.  405,  17  S.  W.  644;  State  v. 
Goodrich,  138  Mo.  App.  283,  120  8.  W, 
646;  Haekell  v.  Sells,  14  Mo.  App.  01. 
See  aiao  Coleman  v.  Hagey,  252  Mo; 
102,  158  a.  W.  829,  and  J  4183,  infra. 

HonUuut.     See  {  4153,  infra. 

KebTMka.     See  i  4153,  infra. 

Neradft.  Thompson  v.  Beno  Sav. 
Bank,  19  Nev.  242,  3  Am.  St.  Rep.  883, 
9  Pac.  121,  19  Nev.  103,  3  Am.  St. 
Rep.  797,  7  Pac.  68. 

New  HunpeUrfl.  Flather  v.  Econ- 
omy Slugging  Mach.  Co.,  71  N.  H.  398, 
C2  Atl.  454. 

Nov  Jersey.  Holcombe  v.  Trenton 
White  City  Co.,  SO  N.  J.  Eq.  122,  82 


necessary  to  satisfy  their  i 
Atl.  618,  atf'd  82  N.  J.  Eq.  364,  91 
Atl.  1069;  Honeyman  v.  Hanghey  .(K. 
J.  Eq.),  60  Atl.  582;  Easton  Nat.  Bank 
V.  American  Brick  A  Tile  Co.,  70  N. 
J.  Eq.  732,  8  L.  B.  A.  (N.  S.)  271,  10 
Ann.  Caa.  84,  64  Atl.  917,  rev'g  judg- 
ment 69  N.  J.  Eq.  326,  60  Atl.  54;  See 
V.  Heppenheimer,  69  N.  J.  Eq.  36,  61 
Atl.  843;  See  v.  Heppenheimer,  55  N. 
J.  Eq.  240,  36  AU.  966;  Wetherbee  v. 
Baker,  35  N.  J.  Eq.  501;  Natiwnal 
Trust  Co.  v.  Miller,  33  N.  J.  Eq.  155. 
See  also  Sirin  v.  Mntual  Match  Co. 
(N.  J.  Eq.),  66  AO.  921,  and  (4153, 
infra. 

New  Toik.  Stoddard  t.  Lum,  159 
N.  Y.  265,  45  L.  B.  A.  551,  70  Am.  St. 
Bep.  541,  53  N.  E.  1108,  rev'g  judg- 
ment 3S  App.  Div.  565,  53  N.  Y.  Bupp. 
607;  Hastings  v.  Drew,  76  N.  T.  9; 
Bartlett  v.  Drew,  57  N.  T.  587;  Day- 
ton V.  Borst,  31  N.  T.  435;  GUlet  v. 
Moody,  3  N.  Y.  479,  5  Barb.  185;  Mann 
V.  Pentz,  3  N.  Y.  415;  Leighton  v, 
Iieighton-Lea  Ass'n,  62  Mi^e.  73,  114 
N.  Y.  Supp.  918  ;  Briggs  v.  Penniman, 
8  Cow.  3S7.    See  also  M153,  infra. 

North  Ouolina.  Goodman  v.  White, 
174  N.  C.  39S,  93  a  B.  906;  Bernard 
V.  Carr,  167  N.  C.  481,  83  8.  E.  816; 
Whitlock  V.  Alexander,  160  N.  C.  465, 
76  8,  E.  538;  Cooper  v.  Adel  Security 
Co.,  127  N.  C.  219,  37  8.  E.  216;  Coop- 
er V.  Adel  Security  Cb.,  122  N.  C.  463, 
30  a  E.  348. 

Nortli  Dakota.    See  g  4153,  infra. 

Ohio.  Security  Trust  Co.  v.  Pord,  75 
Ohio  St.  322,  8  L.  B.  A.  (N.  S.)  263,. 
7U  N.  E.  474;  Henry  v.  Vermillion  ft 
A.  B.  Co.,  17  Ohio  187;  Gilmore'a 
Eic'ra  v.  Bank  of  Cincinnati,  8  Ohio 
62.    See  also  1 4153,  infra. 

Oklalionia.  Chilaou  v.  MeParland, 
161  Pac.  199;  Chilson  v.  Cavanagh,160 
Pac.  601.     See  also  14153,  infra. 

Oregon.  Morgan  v.  Buble,  81  Ore. 
641,  160  Pae,  543;  Sargent  v.  Ameri- 
can Bank  ft  Tmst  Co.,  SO  Ore.  16, 154 
Pae.  759,  rehearing  denied  156  Pac 
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And  in  some  states  this  is  the  rule  by  express  provision  of  the  consti- 

Albaus  Ho- 


431 ;  McAlllBter  v.  American  Hospital 
Ate'u,  62  Ore.  530,  125  Pac.  286;  Mae- 
lieth  T.  Baafleld,  45  Ore.  553,  100  Am. 
Bt.  Bep.  670,  73  Pac.  693;  Hawkina 
V.  CitizenB'  Inv.  Co.,  38  Ore.  544,  64 
Pac.  320.    See  also  S  4153,  infra. 

Pemu^rasU.  Burt  v.  Beal  Estate 
X:xchaiige,  175  Pa.  Bt.  619,  52  Am.  St. 
Sep.  858,  34  All.  923;  Johnston  t.  Mar- 
kle  Paper  Co.,  153  Pa.  Ht.  189,  25  Atl. 
560,  865;  Bunn'i  Appeal,  105  Pa.  St. 
49,  51  Am.  Bep.  166;  Oermantown  Pas- 
senger By.  Co.  V.  FiUer,  60  Pa.  Bt,  124, 
100  Am.  Dee.  546;  Bank  of  Virginia 
V.  Adams,  1  Para.  Sel.  Caa.  534. 

Soutli  OaroUtUk  Effird  v.  Piedmont 
Land  Improvement  ft  Investment  Co., 
53  a  C.  78,  32  8.  B.  758,  897;  Haslett'p 
Ex'rs  V.  Wotherspoon,  1  Btrobh.  Hq. 
209.     Bee  also  i  4153,  infra. 

Sontli  DakoU.     Sea  i  4153,  infra. 

TenneBsea;  Bnllivan  v.  Farnsworth, 
132  Tenn.  601,  179  S.  W.  317;  Kelley 
V.  Fletcher,  94  Tenn.  1,  28  S.  W.  109B; 
Ohio  Life  Insurance  ft  Trust  Co.  v 
Merchants'  Insurance  ft  Trust  Co.,  11 
Humph.  1,  53  Am.  Dec.  742. 

Toxaa.  Mitchell  v.  Hancock,  — 
Tei.  Civ.  App.  — ,  186  8.  W.  694; 
Mitchell  v.  Porter,  —  Tex.  Civ.  App. 
— ,  194  8.  W.  B81;  Rich  V.  Park,  -- 
Tei.  Civ.  App.  — ,  177  S.  W.  184;  Davis 
V.  Burns,  —  Tei.  Civ.  App.  — ,  1T3 
S.  W,  476;  Horn  Bros.  v.  Baker,  —  Tex. 
Civ.  App.  — ,  173  B.  W,  474;  Witt  v. 
Nelson,  —  Tei.  Civ,  App.  — ,  189  S, 
W.  381;  Herf  ft  Frerichs  Chemical  Co, 
V-  Brewster,  54  Tex.  Civ.  App.  217, 
117  8.  W.  880;  Galvin  v.  McConnell, 
53  Tei.  Civ.  App.  488,  117  8.  W.  211; 
United  States  ft  M.  Trust  Co.  v,  Dela- 
ware Western  Const.  Co.  (Tci.  Civ. 
App.J,  112  8.  W.  447;  Bank  of  De 
Soto  V.  Beed,  SO  Tei.  Civ.  App.  102, 
109S.  W.  256.  Bee  also  National  Bank 
cf  Jefferson  v.  Teias  Inv.  Co.,  74  Tei, 
421,  12  B.  W.  101,  and  i  4153,  infra. 

tftalL  Rolapp  V.  Ogilen  ft  N.  W.  R. 
Co.,  37  Utah  540,  110  Pac.  364. 


Temont.    Bassett  v 
tei  Co.,  47  Tt.  313. 

Virginia  Mountain  Lake  Land  Co. 
V,  Blair,  109  Va.  147,  63  8.  E.  751; 
Martin  v.  South  Balem  Land  Co.,  94 
Va.  28,  26  S.  E,  591. 

WuUiigtoiL  Hosner  v.  Conserva- 
tive Casualty  Co.,  99  Wash.  161,  168 
Pae.  1122;  Murphy  v.  Panton,  96  Wash. 
637,  165  Pac.  1074;  Chamberlain  v. 
Piercy,  82  Wash.  157,  143  Pac.  977; 
Johna  V.  Glother,  78  Wash.  602,  139 
Pac.  7S5;  Oerman-American  Stato 
Bank  v.  Soap  Lake  Salts  Bemedy  Co,, 
TT  Wash.  332,  137  Pac.  461;  Adamant 
Mfg.  Co.  v.  Wallace,  16  Wash.  614, 48 
Pne.  415;  Burch  v.  Taylor,  1  Wash.  St. 
246,  24  Pac.  438,  See  ako  i  4153,  infra. 

West  Vtrglnla,  Benedum  v.  First 
Citizens '  Bank,  72  W,  Va.  124,  78  S.  E. 
656.    See  also  i  4153,  infra. 

WlBeotudtl.  Shaw  V.  Gilbert,  111 
Wis,  185,  88  N.  W.  188;  Coleman  v. 
White,  14  Wis,  700,  80  Am.  Dec.  797; 
Adler  v.  Milwaukee  Patent  Brick 
Mfg.  Co.,  13  Wis.  57, 

WTomlng.     See  i  4153,  infra. 

Creditors  ' '  have  a  right  to  deal  with 
the  corporation  in  good  faith  and  to 
assume  that  all  shareholders  who  have 
aubscribed  for  stock  have  either  paid, 
or  will  pay,  the  amcnnt  of  their  sub- 
scription."  Williams  v.  Chamberlain, 
29  Ky.  L.  Bep.  606,  94  8.  W.  29. 

A  subscriber  must  be  held  to  con- 
template that  the  corporation  will  in- 
cor  debts  and  pledge  its  capital,  In- 
elnding  the  liability  of  its  members 
for  unpaid  capital  as  security.  Cred- 
itors who  in  good  faith  trust  the  cor- 
poration upon  the  faith  of  this  se- 
curity are  in  the  position  of  bona  fide 
purchasers  for  value,  and  it  would 
be  unjust  to  permit  a  shareholder  to 
refuse  to  pay  his  share  of  the  capital 
after  it  has  been  pledged  with  his 
knowledge  and  '  consent  to  innocent 
t'lird  parties.  Marion  Trust  Co.  v. 
Hlish.   {Ind.  App.),  79  N,  E.  415. 


d  by  Google 


§4095] 


Pbivatb  Coepoeations 


[Ch.56 


tutioo  or  statutes. '1  This  li&bility  of  stockholders  is  very  generaUy 
based  by  the  courts  upon  the  ground  that  the  oapital  stock  of  a  cor- 
poration is  a  trust  fund  for  the  benefit  of  creditors.^'  It  is  now  prac- 
tically settled,  however,  that  this  is  not  the  true  basis  of  the  doctrine, 
for,  as  we  shall  see  at  length  in  a  subsequent  chapter,  neither  unpaid 


Where  the  corporation  is  in  piocess 
ot  being  wound  up,  if  there  are  unsat- 
ialied  debts  after  the  corporate  asseta 
have  been  dijipoaed  of,  the  creditors 
have  the  right  to  collect  or  have  col- 
lected for  them  the  balances  due  on 
Block  Bubscriptions  without  tendering 
back  partial  payments  or  property 
given  in  as  payment  at  an  exa^erated 
valmttion.  Hence  the  fact  that  prop- 
erty turned  in  at  an  exaggerated  val- 
uation for  stock  has  been  sold  by  the 
receiver  and  its  proceeds  distributed 
to  the  creditors  does  not  estop  them 
or  the  receiver  from  recovering  the 
difference  between  the  actual  value 
of  Buch  property  and  the  valuation  at 
which  it  was  turned  in.  Berry  v. 
Hood,  t6S  Uo.  316,  67  B.  W.  344. 

Proof  that  stock  has  been  issued  to 
the  defendant  and  has  not  been  paid 
for  makes  out  a  prima  facie  ease  of 
liability.  Tierney  v.  Ledden,  143 
lovn  2S6,  21  Ann.  Cas.  105,  131  N.  W. 
1050. 

11  See  i  4153  et  seq.,  infra. 

laUnltad  StatOS.  In  re  Phcenix 
Hardware  Co.,  24B  Fed.  410. 

California,  Perkins  v.  Cowles,  157 
Cal.  825,  30  L.  B.  A.  (N.  8.)  283,  137 
Am.  St.  Bep.  15S,  lOS  Fac.  711 ;  Burke 
V.  Uaze,  10  CaL  App.  206,  101  Pae. 
438,  440. 

niinolB.     Patterson  v,  Lynde,  112 

m.  1B6. 

Indiana.  Marion  Trust  Co.  v.  Blish, 
170  Ind.  086,  18  L.  B.  A.  (N.  8.)  347, 
85  N.  E.  344,  84  N.  E.  814^  Indiana 
Novelty  Mfg.  Co.  v,  McGill,  15  Ind. 
App.  1,  43  N.  E.  464. 

Iowa.  Miller  t.  Hawkey  e  Oold 
Dredging  Co.,  156  Iowa  557,  137  N. 
■W.  507. 


Jackson  Fire  &  Marine 
Ins.  Co.  V.  Walle,  105  La.  89,  29  So. 
603. 

Michigan.  Grand  Bapide  Trust  Co. 
V.  Nichols,  165  N.  W.  667. 

MlBBOniL  State  v.  Goodrich,  138 
Md.  App.  283,  120  8.  W.  64G. 

Nsw  Jersey.  Holcombe.v.  Trenton 
White  City  Co.,  80  N,  J.  Bq,  122,  82 
Atl.  618,  aff'd  82  N.  J.  Eq.  364,  81  AU. 
1069;  Honeyman  v.  Haughey  (N.  J. 
Eq.),  66  Atl.  582;  Wetherbee  v.  Baker, 
3r  N.  J.  Eq.  501. 

Nortb  Oarollna.  Goodman  v.  White, 
174  N.  C.  399,  93  S.  E.  906;  Bernard 
V.  Carr,  167  N.  C.  431,  83  8.  E.  816; 
Whitlock  V.  Alexander,  IflO  N.  C.  465, 
76  S.  E,  53S;  Cooper  v.  Adel  Security 
Co.,  122  N.  C.  463,  30  8.  E.  348. 

Oregon.  Macbeth  v.  Banfield,  45 
Ore.  553, 106  Am.  St.  Bep.  670,  78  Pae. 


Sullivan  V.  Farns- 
worth,  132  Tenu.  691,  170  B.  W.  317- 

Texas.  Mitchell  v.  Hancock,  —  Tex. 
Civ.  App.  — ,  196  8.  W.  694;  Mitchell 
V.  Porter,  —  Tex,  Civ,  App.  — ,  194 
8.  W.  98-1;  Davis  v.  Bums,  —  Tei, 
Civ.  App.  — ,  173  8.  W.  476;  Horn 
Bros.  V.  Baker,  —  Tex.  Civ.  App.  — , 
173  8.  W.  474 ;  Witt  T.  Nelson,  —  Tex. 
Civ.  App.  — ,  169  a  W.  381;  Herf  & 
Prericbs  Chemical  Co.  v.  Brewster,  54 
Tex.  Civ.  App.  217,  117  B.  W.  880; 
Bank  of  De  Sottr  v.  Beed,  50  Tex. 
Civ.  App.  102, 109  8.  W.  256.  See  also 
National  Bank  of  Jefferson  v.  Texas 
Inv.  Co.,  74  Tex.  421,  12  8.  W.  101. 

VlTglnia.  Mountain  Lake  Land  Co. 
V.  Blair,  109  Va.  147,  63  S.  B.  751. 

WaaUngton.  Hosner  v.  Conserva- 
tive Casualty  Co.,  99  Wash.  161,  163 
Pae.    1122;     Murphy    v.    Panton,    M 
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stock  Bubscriptions  nor  the  other  assets  of  the  corporation  are  in  any 
proper  sense  a  trust  fund  ior  creditors."  Nor  is  it  at  all  necessary  to 
base  the  liability  on  this  gronnd,  at  least  in  the  ease  of  watered  or 
fictitiously  paid  up  stock,  or  where  the  subscribers  have  been  re- 
leased from  liability  by  the  corporation  without  consideration.  Un- 
paid subscriptions,  when  there  is  a  liability  as  between  the  stockhold- 
ers and  the  corporation,  are  like  any  other  assets  of  the  corporation 
when  it  becomes  insolvent,  and  may  ^  collected,  like  any  otiicr  assets, 
through  the  interposition  of  a  court  of  equity,  for  the  purpose  of 
paying  its  debts;  and  it  the  corporation  has  secretly  agreed  not  to 
require  payment,  or  if  it  has  released  the  subscribers  without  consid- 
eration, the  agreement  or  release  may  be  held  void  as  against  cred- 
itors on  the  ground  of  fraud." 

It  is  presumed  that  the  creditors  trusted  the  corporation  in  reli- 


WftBh.  637, 165  Pae.  1074;  Chamberlain 
\.  Piercy,  88  Waah.  157,  143  Pac.  877; 
Johns  V.  Clother,  78  Wash.  602,  139 
Pac.  755j  Adamant  Mfg.  Co.  v.  Wal- 
lace, 16  Wa.ah.  614,  48  Pac.  415. 

See  also  the  other  eases  cited  in 
note  9S,  supra. 

And  see  the  chaptei 


intra. 


a  Insolvency, 
.    Insolvency, 


usee   the   chapte 
ii>fra. 

1*  Randall  Printing  Co.  v.  Banitas 
Mineral  Water  Co.,  120  Minn.  263,  43 
L.  B.  A.  (N.  8.)  706,  139  N.  W.  606; 
Hospes  V.  Northwestern  Manafactur- 
iiig  &  Car  Co.,  48  Minn.  174,  15  L.  R. 
A.  470,  31  Am.  St.  Rep.  637,  50  N.  W. 
1117;  McAllister  v.  American  Hospi- 
tal ABs'n,  62  Ore.  S30,  125  Pac.  2S6. 
See  also  Taughn  v.  Alabama  Nat. 
Bank,  143  Ala.  572,  6  Ann.  Cas.  665, 
42  So,  «4j  Spratling  v.  Westbrook,  140 
Ga.  625,  79  8.  E.  636;  Downer  v. 
Union  Land  Co.,  of  St.  Paul,  113  Minn. 
410,  129  N.  W.  777;  Coleman  v.  Hagey, 
252  Mo.  102,  158  S.  W.  829.  And  see 
D  3590,  snpra. 

"Debts  due  to  a  corporation  consti- 
ti;te  a  portion  of  Its  assets,  and  may 
he  reached  by  creditors.  Among 
these  are  nnpald  subeerlptioiis  to 
stock,"  Vermont  Marble  Co.  v.  Dec- 
lex  Qranite  Co.,  135  Cal.  579,  56  L. 


E.  A.  728,  87  Am.  St.  Rep,  143,  67 
Pae.  1037. 

Unpaid  subscriptions  are  treated  in 
Fijuity  a  a  assets,  the  same  as  other 
debts  due  the  corporation.  Adamant 
Mfg.  Co.  V.  Wallace,  16  Wash.  614,  48 
Pac.  415. 

Persons  extending  credit  to  the 
corporation  have  the  right  to  anume 
that  it  has  paid  up  capital  to  the 
amoDnt  it  represents  itself  as  having, 
and  if  they  give  it  credit  on  the  faith 
of  that  representation,  and  it  is  false, 
it  is  a  fraud  upon  them,  and  in  case 
the  corporation  becomes  insolvent  the 
law  will  require  the  stockholders  to 
make  the  representation  good.  Lea 
V.  Iron  Belt  Mercantile  Co.,  147 
Ala.  421,  8  -L.  R.  A.  (N.  8.)  279, 
119  Am.  St.  Rep.  93,  42  So.  415;  Hos- 
pes V.  Northwestern  Manufacturing 
&  Car  Co.,  48  Minn.  174,  15  L.  B.  A. 
470,  31  Am.  St.  Bep.  637,  50  N.  W. 
1117;  Macbeth  v.  Banfleld,  45  Ore. 
553,  lOQ  Am.  St.  Rep.  070,  78  Pac.  603. 

"Where  the  corporators  organize 
and  proceed  to  transact  business  on 
the  capital  stock  fticd  in  the  charter, 
withont  having  paid  in  the  same, 
tliey  commit  a  legal  fraud  by  bu  do- 
ing, and  are  liable  to  creditors  to 
make  good  at  least  what  they  had 
agreed  to  pay  for  such  stock,  if  not 
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aii<;e  upon  the  fact  that  its  capital  was  actually  paid  in  or  was  due 
from  its  stockholders,"  and  it  need  not  be  shown  that  they  actually 
did  m.^'  The  stockholder's  liability  is  not  in  any  wise  aifected  by 
the  fact  that  the  creditor  knew  or  did  not  know,  when  he  ext«iAled 
credit  to  the  c<H7>oration  that,  the  defendant  was  a  subscriber,'^  or  the 
amount  of  the  professed  capital  stock,"  or  that  the  stock  was  unpaid 
in  whole  or  in  part,**  or  by  his  knowledge  or  lack  of  knowledge  as 


toi  the  entire  amaant  of  the  mini- 
niam  capital  stock  provided  tor." 
Indiana  Novelty  Mfg.  Co.  v,  McGill, 
15  Ind.  App.  1,  43  N.  E.  464. 

"This  obligation  doea  not  neces- 
sarily result  from  any  subscription  or 
promise  to  pay.  The  theory  of  the 
law  is  that,  when  a  corporation  holds 
itself  out  to  the  world  as  having  a 
certain  amount  of  capital  stock  paid 
in,  every  person  who  deals  with  it 
does  BO  oa  the  presumption  that  said 
amount  of  money  has  be^n  or  will  be 
paid  into  the  treasury,  and  it  wonld 
be  inequitable  to  allow  a  part  of  said 
fund  to  be  taken  back  by  the  stock- 
bolder-"  Vaughn  v.  Alabama  Nat, 
Bank,  143  Ala.  S72,  5  Ann.  Caa.  665, 
42  So.  64. 

Unpaid  subscriptions  ' '  may  eome- 
timoB  be  collected  by  creditors  when 
the  corporation  itself  has  released 
them,  01'  in  some  way  deprived  itself 
of  that  right.  And  aa  to  creditors 
the  obligation  is  unconditional,  al- 
though the  corporation  has  accepted  a 
qualified  liability."  Vermont  Marble 
Co.  V.  Declez  Qranite  Co.,  136  Cal, 
57»,  56  L.  E.  A.  738,  87  Am.  8t.  Eep. 
143,  67  Pac.  1057. 

WE.  H.  Herron  Co.  v,  Shaw,  165 
Cal.  668,  Ann.  Cas.  1915  A  1265,  133 
Pac.  4S8;  Vermont  Marble  Co.  v.  De- 
clez  Granite  Co.,  135  Cat.  579,  56  L. 
B.  A.  728,  87  Am.  St.  Eep.  143,  67 
Pac.  lO,')?;  Randall  Printing  Co.  y. 
^enitas  Mineral  Water  Co.,  120  Minn. 
2(!8,  43  L.  B.  A.  (N.  S.)  706,  139  N. 
W.  606;  Dwinnell  t.  Minneapolis  Firo 
&  Marine  Mut,  Ins.  Co.,  97  Minn.  340, 
106  N.  W.  312;  Uospes  v.  Northwest- 

7034 


ein  Mannf  actoring  &  Car  Co.,  48  Minn. 
174,  15  L.  E.  A.  470,  31  Am.  St.  Eep. 
637,  50  N.  W.  1117. 

UBandall  Printing  Co.  t.  Sanitaa 
Mineral  Water  Co.,  120  Minn.  268,  43 
L.  E.  A,  (N.  B.)  TOa,  139  N.  W.  606; 
Dwinnell  v.  Minneapolis  Fire  ft  Ma- 
rine Mut.  Ins.  Co.,  97  Minn.  340,  106 
N.  W.  312;  Hospes  v.  NorthwesUrn 
Manufacturing  &  Car  Co.,  48  Minn. 
174,  15  L.  E.  A.  470,  31  Am.  St.  Rep. 
637,  50  N.  W.  1117.  Bee  also  See  v. 
Heppeuheimer,  69  N,  J.  Eq.  36,  61 
Att.  843. 

IT  Union  City  Lumber  Co.  v.  Tra- 
verse City,  L.  &  M.  B.  Co.,  170  Mich. 
205,  136  N.  W.  463;  Eandall  Printing 
Co.  V.  Banitas  Mineral  Water  Co.,  120 
Minn.  268,  43  L.  B.  A.  (N.  8.)  706, 
139  N.  W.  606;  Dwinneil  v.  Minne- 
apolis Fire  &  Marine  Mut.  Ins.  Co., 
97  Minn.  340,  106  N.  W.  312;  Hospes 
V.  North  i^estern  Manufacturing  & 
Car  Co.,  48  Minn.  174,  15  L.  R.  A. 
470,  31  Am.  St.  Eep.  637,  50  N.  W. 
1117;  Davis  t.  Burns,  —  Te«.  Civ. 
App.  — ,  173  8.  W.  476. 

U  Dwinnell  v.  Minneapolis  Rre  ft 
Marine  Mut.  Ins.  Co.,  97  Minn.  340, 
106  H.  W.  312;  Hospes  v.  Northwest- 
ern Manufacturing  ft  Car  Co.,  48  Minn. 
174,  15  L.  E.  A.  470,  31  Am.  St.  Sep. 
637,  60  N.  W.  1117. 

IS  Bosoff  V.  Gilbert  Transp.  Co.,  221 
Fed.  972;  Moore  v.  United  States 
One  Stave  Barrel  Co.,  238  111.  514,  128 
Am.  St.  Kep.  153,  87  N.  E.  536,  aff'g 
141  III.  App.  104;  Gillett  V.  Chicago 
Title  ft  Trust  Co.,  230  III.  373.  82  N. 
H.  891;  Sprague  v.  National  Bank  of 
America,  172  HI.  149,  168,  42  L.  B.  A. 
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to  the  amount  that  particular  stockholders  have  paid  or  agreed  to 
pay,**  in  the  absence  of  any  agreemenb  or  understanding  between  the 
creditor  and  the  corporation  or  the  stockholders  as  to  the  amount 
of  the  liability  of  the  latter,*^  although  generally  he  oaunot  recover 
from  the  bolder  of  bonus  or  watered  stock  if  he  dealt  with  the  cor- 
poration with  knowledge  of  tJie  arrangement  under  which  it  was 
issued.**  If  the  amount  paid  in  is  required  to  be  made  a  tnatter  of 
public  record  for  the  benefit  of  creditors,  creditors  are  presumed  to 
have  acted  upon  the  information  contained  !in  ^ch  records  in  the 
absence  of  any  proof  on  the  subject." 

To  warrant  the  enforcement  of  the  liability  by  or  for  the  benefit  of 
creditors  in  any  case  it  must  be  made  to  appear  that  the  corporation 
is  insolvent ;  **  that  the  persons  sought  to  be  held  subscribed  for  the 
stock  in  question,  or  otherwise  became  liable  to  pay  for  the  same; " 
and  that  they  have  not  paid  for  the  same  in  full ;  '^  and  the  existence 
of  a  debt  or  debts  due  by  the  corporation,  which  the  collection  of  the 
subscription  is  intended  to  liquidate,  must  also  be  shown.*' 

The  fact  that  stockholders  are  subject  to  a  statutory  liability  in 
addition  to  the  amount  iinpaid  on  their  stock  in  no  way  affects  tiieir 
liability  for  the  latter  amount,"  and  creditors  are  not  bound  to  en-' 


606,  64  Am.  St.  Bep.  17,  50  N.  E.  19, 
nff'g  66  III.  App.  320;  Bandall  Priat- 
ing  Co.  V.  Sanitas  Mineral  Water  Co., 
120  Minn.  Z6S,  43  L.  B.  A.  (N.  S.) 
706,  139  N.  W.  606.  See  also  Meyer 
V.  Buby-Tmat  Mining  &  Milling  Co., 
192  Mo.  162,  BO  8.  W.  S21. 

It  is  immsterial  that  tlie  creditor 
(lid  not  know  that  the  defendant  ha<l 
r.ot  paid  the  amoant  of  his  subscrip- 
tion. Davis  V.  Burns,  —  Tci.  Civ. 
App.  — ,  173  8.  W.  476. 

The  liability  may  be  enforced  for 
the  benefit  of  creditora  even  though 
they  did  not  know  of  such  unpaid 
subacriptioDB  at  the  time  their  debts 
were  incurred.  Mitchell  v.  Porter,  — 
Tei.  Civ.  App.  — ,  194  8.  W.  981. 

>•  "  In  the  absence  of  any  a^eement 
or  understanding  between  the  credi- 
tors and  the  corporation  or  share- 
holders as  to  the  amount  of  the  lia- 
bility of  the  latter,  the  question  as  to 
the  creditors'  knonledge  or  lack  of 
knowledge    as    to    the    amount    the 


stockholder  has  paid  or  subscribed  to 
pay  is  not  raatenal. "  Williams  v. 
Chamberlain,  29  Ky.  L.  Bep.  606,  94  8. 
W.  29. 

«8ee   MI40,  infra, 

■■See  g3595,  supra. 

The  creditor  need  not  allege  that  he 
believed  that  bonus  stock  had  been 
paid  for.  If  he  dealt  with  the  cor- 
poration with  knowledge  trf  an  ar- 
rangement whereby  bonus  stock  was 
issued,  this  is  a,  matter  of  defense. 
Uospes  V.  Northwestern  Manufactur- 
ing &  Car  Co.,  4S  Minn.  174,  15  L.  B. 
A.  470,  31  Am.  St.  Eep.  637,  50  N. 
W.  1117. 

S*  See  V.  Heppenheimer,  69  N.  J.  Eq. 
36,  61  Atl.  S43. 

MTichenor  v.  Willianw  Block  Pave- 
ment Co.,  116  Ga.  303,  42  S.  E.  505. 

MSea   (4107,  infra. 

as  See  g4104,  icfra. 

BT  See  i  4100,  infra. 

UBaines  v.  Babcock,  95  Cal.  581, 
29  Am.  St.  Bep.  153,  30  Pac.  776,  27 
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'   force  the  statutory  liability  before  instituting  proceedings  to  col- 
lect the  amount  unpaid." 

§  4096.  —  Effect  of  disBolntion  of  oorporatioiL.  Dissolntioa  of  a 
corporation  by  expiration  of  its  charter,  judgment  of  forfeitnre,  or 
otherwise,  does  not  extinguish  the  liability  of  stockholders  for  a  bal- 
ance due  on  their  stock  when  its  payment  is  necessary  in  order  to 
satisfy  the  debts  of  the  corporation,  and  the  liability  may  never- 
theless be  enforced  in  equity  by  or  for  the  benefit  of  the  corporate 
creditors,"  although  it  has  been  held  that  garnishment  proceedings 
will  not  lie  at  the  instance  of  creditors  under  such  circumstances,'* 

Where  a  statute  provides  that  corporations  which  are  dissolved 
by  expiration  or  forfeiture  of  their  charters,  or  otherwise  shall  con- 
tinue to  exist  for  a  specified  lengrth  of  time  for  the  purpose  of  bring- 
ing and  defending  suit^  and  closing  up  their  affairs,"  the  liability 
of  the  stockholders  may  be  enforced  during  the  period  specified  in 
the  same  manner  as  though  no  such  dissolution  or  forfeiture  had 
taken  place.** 

Under  some  statutes  the  liability  may  be  enforced  at  the  instance 
of  creditors  in  a  proceeding  by  a  majority  of  the  stockholders  for 
the  voluntary  dissolution  of  the  corporation.**  And  as  we  shall  see 
in  a  subsequent  section  it  may  generally  be  enforced  by  a  receiver, 

Pao.  874 ;  Potter  v.  Dear,  B5  Cal.  578, 
30  Pac.  777;  Harmon  v.  Page,  63  Cal. 

448.  269. 

W  Potter  V.  Pear,  95  Cal.  578,  30  "Paschall  v.  Whitsett,  11  Ala.  472. 

Pac.  777.  USee  chapter  on  nigsolution,  infra. 

» Smith  Vj  Huckabee,  53  .ila.  191;  WPankej  v.  Lippnian,  187  Ala.  199, 

Hightower  v.  Thornton,  8  Oa.  486,  5Si  65  So.  771. 

Am.  Dee.  412;  Qermantown  Paeaenger  During  the  period  specifted  the  eor- 

By.  Co.  V.  Fitler,  60  Pa.  St  124,  100  jioration  is  an  "exiating"  one  within 

Am.  Dec.  546.     See  Pasehall  v.  Whit-  the  meaning  of  a  atatuta  aathoriziug 

sett,  11  Ala.  472;  Hightower  v.  Thorn-  the   garniahment   of   stoekbolders    for 

ton,    8    Oa.    4S6,    S2    Am.    Dec.    412;  the  pajment  of  creditors  of  an  "ex- 

Stillman    v.    Doughert7,  44    Md.    380;  ifting  corporation."     Carry  v.  Wood- 

'    Rowland  v.  Meader  Furniture  Co.,  38  ward,  53  Ala.  371. 

Ohio  St.  269.    See  alao  Gaff  v.  Flesher,  Uln    proceedingg   for    the    dissolu-- 

33  Ohio  St.  107.  ■  tion  of  the  corporation,  iostitated   by 

The  fact  that  a  corporaticn  has  a  majority  of  the  stockholders  pur- 
been  ousted  from  the  franchise  of  be-  saant  to  the  Minnesota  statute,  the 
ing  a  corporation  in  quo  warranto  court  may  bring  in  the  stockholders 
proceedings  ia  do  defense  to  a  suit  by  and  enforce  their  liability  for  unpaid 
a  judgment  creditor  to  hold  the  sttrck-  subscription s,  on  the  petition  or  com- 
bolders  liable  for  the  amount  unpaid  plaint  of  a  corporate  creditor  who  haa 
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trustee  in  bankruptcy  or  assi^ee,  for  the  benefit  of  creditorB  in  pro- 
ceedings to  wind  up  the  affairs  of  insolveDt  corporations." 

The  effect  of  the  dissolution  of  a  corporation  on  the  right  to  en- 
force a  statutory  liability  of  its  stockholders  will  be  considered  in  a 
subsequent  section." 

§  4097.  —  Effect  of  cotuolidatiou.  Whether  a  consolidation  of 
corporations  will  discharge  subscribers  to  the  stock  of  the  consolidat- 
ing corporations  from  liability  on  their  subscriptions  has  been  con- 
sidered in  the  chapter  on  subscriptions  to  capital  stock,"  and  what 
is  there  said  is  equally  applicable  where  unpaid  subscriptions  are 
sought  to  be  enforced  by  or  for  the  benefit  of  corporate  creditors. 
The  effect  of  a  consolidation  on  the  statutory  liability  of  the  stock- 
holders will  be  considered  in  a  subsequent  section  of  tiiis  chapter." 

§  4098.  —  Conflict  of  laws.  The  liability  of  stockholders  to  cred- 
itors for  unpaid  subscriptions,  and  the  nature  and  extent  of  such 
liability,  is  to  be  determined  by  the  law  of  the  state  of  the  domicile 
of  the  corporation."  A  court  will  not  take  judicial  notice  of  the 
laws  of  another  state  in  this  regard,  and  unless  they  are  pleaded  and 


proved  Mb  debt.  In  re  People's  Live 
Stock  Ins.  Co.,  56  Minn.  ISO,  57  N. 
W.  468. 

Ah  to  the  enforcement  of  the  statu- 
tory liitbilitj  of  Btoekholders  of  %  na- 
tional bank  in  proceedings  for  its  vol- 
untary dissolution,  see  t  4S2S,  infra. 

M8ee  14115,  infra. 

MSee  )4150,  infra. 

nSee  §646,  supra. 

H8ee   Hi  49,  infra. 

UUnltAd  SUtes.  In  ro  SehoylkiU- 
Heim  Brewing  Ccr.,  208  Fed.  70;  Brown 
V.  Allebach,  168  Fed.  488;  Covell  v. 
Fowler,  144  Fed.  535. 

minoli.  Young  v.  Farwell,  139  111. 
.-{26,  28  N.  E.  849;  Patterson  v.  Lynde, 
11  a  HI.  196. 

lom.  Johnson  v.  Morgan,  178  Iowa 
577,  180  N.  W.  2. 

Kentncky.  Hortou  v.  Sherrill-Rus- 
Be)1  Lumber  Co.,  147  Ky.  226,  143  8. 
W.  1053;  Williams  v.  Chamberlain,  29 
Ky.  L.  Rep.  806,  94  S.  W.  29. 

HUaonil.  Meyer  v.  Ruby-Trust 
Mining  t  Milling  Co.,  192  Mo.  162,  BO 


8.  W.  821;  Sogers  v.  Stag  Min.  Co., 
185  Mo.  App.  659,  171  8.  W.  676. 

Now  jMMy.  Jobnson  y.  Tennessee 
Oil,  etc.,  Co.,  74  N.  J.  Eq.  32,  69  Atl. 
768. 

New  Tork.  Sooithworth  v.  Morgan, 
205  N.  T.  293,  51  L.  B.  A.  {N.  B.) 
56,  98  N.  E.  490,  rev  'g  judgment  143 
App.  Div.  848,  128  N.  Y.  8upp.  196, 
which  aff'd  71  Misc.  214,  128  N.  Y. 
Supp.  598. 

Korth  OaroliDA.  Hobgood  v.  Eh- 
len,  141  N.  C.  344,  53  8.  E.  857. 

Rhode  Diand.  8ee  C.-owley  v.  Wal- 
ton, 23  B.  I.  331,  50  Atl.  385. 

TMm«SBM.  Bullivan  v.  Farnsworth, 
132  Tenn.  691,  179  B.  W.  317. 

VUglnU.  Mountain  Lake  Land  Co. 
V.  Blair,  109  Va.  147,  63  8.  E.  751. 

WMt  Vmdnlft.  8ee  8wing  v.  Tay- 
lor k  Orate,  88  W.  Va.  821,  70  a  B. 

a73. 

The  liability  of  storhholders  to  cred- 
itors is  to  be  determined  by  its  char- 
ter or  the  statute  of  the  state  where 
it  was  organized.     He  is  liable  only 
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proved  will  presume  that  they  are  the  same  as  the  common  law  of 
the  fomm.** 

The  right  to  enforce  the  liability  in  states  other  than  that  of  the 
corporation's  domicile  ia  considered  in  a  subsequent  section.*^ 

§  4099.  Nature  and  extent  of  liability— Nature  <a  liability.    The 
liability  rests  in  contract.**    It  is  an  asset  of  the  corporation,**  and 


in  aeeordance  with  the  law  of  the  cor- 
T/Oration'B  domieile.  Nesom  v.  City 
Nat.  Bank,  —  Tex.  Civ.  App.  — ,  174 
S.  W.  715. 

See  also  g  4151,  infra. 

40  Daggett  V.  Southwest  Packing 
Co.,  135  Cai.  762,  103  Pac.  204;  Hor- 
tan  V.  Bherrill-RuBsell  Lumber  Co., 
147  Ky.  228,  14  B.  W.  1053;  Milliken 
V.  CaruBO,  205  N.  Y.  559.  98  N.  B. 
493,  aff'g  146  H.  Y.  App.  Div.  940, 
J31  N.  Y.  Supp.  1129;  Mountain  Lake 
Land  Co.  v.  Blair,  109  Va.  147,  63  8.  E. 
751. 

«See   8  4131,  infra. 

ttUnltod  Statoa  In  re  Putraan, 
193  Fed.  464. 

Oallfonila.  Perkins  v.  Cowlea,  157 
Cal.  625,  30  L.  B.  A.  <N.  8.)  283,  137 
Am.  8t.  Rep.  158,  108  Pac.  711;  Burko 
V.  Maze,  10  CaL  App.  206,  101  Pao. 
438,  440. 

ConnacUcat.  Fish  v.  Smith,  73 
Conn.  377,  84  Am.  St.  Bep.  161,  47 
Atl.  711. 

Georgia.  Commercial  Bank  of  Au- 
gusta V.  Wartben,  119  Oa.  990,  47  8. 
fi.  536. 

Keatncky.  Willianu  v.  Chamber- 
lain, 29  Ky.  L.  Bep.  606,  94  8.  W. 
29. 

MurUad.  Pittsburg  Steel  Cv.  v. 
Baltimore  Equitable  Society,  113  Md. 
77,  77  Atl.  255. 

Miaaoori.  Bogera  v.  Yoder,  198  Mo. 
App.  27,  195  8.  W.  50;  RogerB  v.  Stag 
Min.  Co.,  185  Mo.  App.  659,  171  S. 
W.  676. 

New  Jersey.  McDermott  v.  Wood- 
house,  87  N.  J.  Eq.  1B4,  99  Atl.  103. 

Kow  York.    Milliken  v.  CaruBO,  205 


N.  Y.  559,  98  N.  K  493,  aff'g  146  App. 
DiT.  940,  131  N.  Y.  Snpp.  1129;  South- 
wortb  v.  Morgan,  205  N.  Y.  293,  51 
L.  B.  A.  (N.  8.)  56,  98  N.  E.  490, 
rev'g  judgment  143  App.  Div.  648, 
128  N.  Y.  Supp.  196,  which  afE'd  71 
Miae.  214,  128  N.  Y.  8upp.  598;  Stod- 
dard  V.  Lam,  159  N.  Y.  265,  45  L.  B. 
A.  5S1,  70  Am.  St.  Bep.  641,  S3  N.  E. 
1108,  rev'g  judgment  32  App.  Div. 
565,  53  N.  Y.  Supp.  607 ;  McNelua  v. 
Stillman,  172  App.  Div.  307,  158  N.  Y. 
Supp.  428;  Leightoa  v.  Leigbtoo  Lea 
Ase'n,  62  Misc.  73,  114  N.  Y.  Supp. 
918. 

Oblo.  Thomas  v.  EalbfuB,  119  N. 
E.  412. 

Tennwwe.  Sullivan  v.  Farnaworth, 
132  Tenn.  691,  179  S.  W.  317. 

Utali,  Crofoot  V.  Thatcher,  19  Utah 
212,  75  Am.  8t.  Bop.  725,  57  Pac.  171. 

VUglnla.  Mountain  Lake  Land  Co. 
V.  Blair,  109  Va.  147,  63  8.  E.  751. 

See  also  14170,  infra. 

ttCnltad  SUtes.  Patterson  v. 
Lynde,  106  U.  S.  519,  27  L.  Ed.  265; 
Sanger  v.  Upton,  91  TJ.  a  56,  23  L. 
Ed.  220;  Bepublie  Iron  &  Steel  Cw.  v. 
Cariton,  189  Fed.  126. 

Alfcansas.  Tiger  Bros.  v.  B<^er« 
Cotton  Cleaner  &  Gin  Co.,  96  Ark,  1, 
30  L,  R.  A.  (N.  8.)  094,  Ann.  Caa.  1912 
B  488,  130  S.  W.  585. 

OillfoTiiiL  Perkins  v.  Cowlea,  1S7 
Cal.  625,  30  L.  E.  A.  (N.  S.)  283,  137 
Am.  St.  Bep.  158,  108  Pac.  711;  Ver- 
mont Marble  Co.  v.  Declez  Granite 
Co.,  135  Cal.  579,  56  L.  R.  A.  728, 
S7  Am.  St.  Bep.  143,  67  Pac.  1057; 
Burke  v.  Maze,  10  Cal.  App.  206,  101 
I'ac.  438,  440. 
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the  indebtedness  is  an  indebtedness  to  the  corporation  itself  and  not 
to  its  creditors,** 

The  liability  of  the  stockholders  is  several  and  not  joint.  Each 
is  liable  for  the  fnll  amount  due  oa  his  stock,  irrespective  of  the 
liability  of  others,  so  far  as  creditors  are  concerned,*^  although  he 


DolawAre.  John  W.  Cooney  Go.  y, 
ArUngton  Hotel.  Co.,  —  DeU  Ch.  — , 
101  Atl.  S79. 

QeorglA.  Spratling  v.  Westbrook, 
140  Ga.  625,  79  B.  £.  536;  Commerei&l 
Bank  of  Angusta  v.  Warthen,  119 
Ca.  990,  47  S.  E.  536. 

muuris.  Great  Western  Tel.  Oo.  v. 
Gray,  122  lU.  630,  14  N.  £.  214;  Pat- 
terwtn  v.  Lynde,  kl2  Dl.  196;  Lane 
V.  NiekerBou,  99  III.  2S4. 

ladJMtft.  Maxion  Trust  Co,  v.  BliBh, 
170  Zud.  686,  IS  L.  B.  A.  (N.  S.)  347, 
85  N.  E.  344,  84  N.  £.  S14. 

Ulmusotk.  Basting  v.  Ankeuy,  64 
Minn.  133,  B6  N.  W.  268;  In  re  Peo- 
ple 'b  Live  Stock  Ins.  Co.,  56  Minn. 
160,  57  N.  W.  468  ;  HoBpes  v.  North- 
vieetern  Uanufacturing  &  Car  Co.,  4S 
Minn.  174,  15  L.  B.  A.  470,  31  Am.  St. 
Bep.  837,  50  N.  W.  1117;  Spooner  v. 
Bay  St.  Louis  Syndicate,  47  Uinn.  464, 
50  N.  W.  601. 

MlawmrL  Berry  v.  Bood,  225  Mo. 
85,  123  S.  W.  888. 

Kobimska.  Bobrer  v.  Adair,  61  Neb, 
824,  86  N.  W,  495. 

New  Jeraey.  See  v.  Heppenheimer, 
69  N.  J.  Bq.  36,  61  Atl.  843. 

Kew  York.  Lei^ton  v.  Leigbton 
Lea  Aas'n,  63  Misc.  73,  114  N.  T. 
6upp.  918. 

Oregon.  Macbetb  v.  Banfield,  45 
Ore.  553,  106  Am.  St.  Eep.  670,  78 
Pac  693;  Hawkins  v.  Citizens'  Inv. 
Co.,  38  Ore.  544,  64  Pac.  320. 

Texas.  Bhowalter  v.  Laredo  Im- 
provement Co.,  83  Tei.  162,  18  8.  W. 
491;  Mitchell  v,  Hancock,  —  Tei.  Civ. 
App.  — ,  196  8.  W.  694;  Herf  &  Fre- 
ricliB  Chemical  Co.  v.  Brewster,  54 
Tex.  Civ.  App.  217,  117  S.  W.  880; 
United  States  &  Mexican  Triut  Co.  v. 


Delaware  Western  Const.  Co.  (Tex. 
CiV.  App.),  112  8.  W.  447.  See  also 
National  Bank  of  Jefferson  v  Texas 
Inv.  Co.,  74  Tex,  421,  12  8.  W.  101. 

WaalUngton.  Adamant  Mfg.  Co.  t. 
Wallace,  16  Wash.  614,  48  Pac.  415. 

West  Virginia.  Benedum  v.  First 
Citizens'  Bank,  72  W.  Va.  124,  7S  8. 
B.  656. 

MIn  re  People 'e  Live  Stock  Ins. 
Co.,  5«  Minn.  180,  57  N.  W.  648.' 

The  liability  Ib  not  to  the  creditor, 
but  for  an  IndebtednesB  to  the  corpo- 
ration. Macbeth  v.  Banfield,  45  Ore. 
553,  106  Am.  St.  Bep.  670,  78  Pac. 
693. 

"The  liability  of  the  atockholder 
to  the  creditor  is  thTOugh  the  cor- 
poration,— not  direct."  Patterson  v. 
Lynde,  112  111.  196,  quoted  with  «p- 
pnrval  in  Patterson  v.  Lynde,  112  lit. 
196. 

Where  stock  ia  issued  as  fully  paid 
up,  the  amount  remaining  unpaid  is, 
so  far  as  corporate  creditors  are  con- 
cerned, deemed  to  be  money  due  to 
the  corporation  from  the  stockhold- 
ers. B.  H.  Herron  Co.  v.  Shaw,  165 
Cal.  668,  Ann.  Cas.  1915  A  1265,  133 
Pac  488. 

Without  statutory  authority,  a  cred- 
itor cannot  reach  it  except  through 
the  corporation.  In  re  People's  Live 
Stock  Ins.  Co.,  66  Minn.  180,  57  N, 
W.  468. 

4t  United  StatM.  Hatch  r.  Dana, 
101  U.  8.  205,  25  L.  Bd.  885;  Ogilvie 
V.  Knox  Ins.  Co.,  22  How.  380,  16  L. 
Ed.  349;  In  re  Phcenix  Hardware  Co., 
249  Fed.  410;  In  re  Putman,  193  Fed, 
464;  Marsh  v.  Burroughs,  1  Woods 
468,  Fed.  Cas.  No.  9,112. 

OallfomU.    Blood  V.  Serena  Land  & 
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may  be  eutitied  to  contribution  from  the  sther  stockholders  if  he  is 
compelled  to  pay  more  than  his  proportitm  as  between  the  stoekfaold- 


Water  Co.,  150  CaL  764,  89  Pac.  1090  [ 
Bala«B  V.  Babcook,  95  Cal.  SSI,  29 
Am.  St.  Eep.  158,  30  Pan.  776,  27  Pac. 
674. 

G«orgla.  Harrell  t.  Blount,  112  Oa. 
711,  38  B.  E.  56. 

IIU110I&  Edwards  t.  Scbillinger, 
245  ni.  231,  33  L.  B.  A.  (N.  8.)  895, 
137  Am.  St.  Bep.  308,  91  N.  E.  1048, 
oB'g  148  111.  App.  227;  Singer  v. 
Ilutchiusoii,  183  It).  «06,  75  Am.  St. 
Bep.  133,  66  N.  £.  388,  aff'g  83  lU. 
App.  675;  Siegel  v.  A.  H.  Andrews  ft 
Co.,  1^1  111.  350,  54  N.  E.  1008,  aff'g 
78  m.  App.  611;  Coleman  v.  Howe, 
154  111.  45S,  IS  Am.  St.  Bep.  133,  39 
N.  E.  725. 

Eontacky.  Williams  v.  Chamber- 
lain, 29  Ky.  L.  Bep.  606,  94  8.  W.  29. 

HUUMOOta.  Bwiaaell  t.  Minneapo- 
lis  Fire  &  Marine  Hut.  Ids.  Co.,  97 
Minn.  340,  106  N.  W.  312. 

Ulaaonn.  Meyer  v.  Bu  by -Trust 
Mining  &  Milling  Co.,  1B2  Mo.  162,  90 
S.  W.  821;  Eogers  v.  Yoder,  198  Mo. 
App.  27,  195  8.  W.  50. 

Kovada.  Thompson  v.  Beuo  Sav. 
Bank,  19  Nev.  242,  3  Am.  St.  Bep.  883, 
S  Pac.  121. 

Hflw  J«nay.  Wotcott  v.  Waldetein, 
8(1  N.  J.  Eq.  63,  97  Atl.  951. 

Hortb  Oarollna.  Cooper  v.  Adal  Se- 
curity Co.,  127  N.  C.  219,  37  S.  E. 
D16. 

OUo.  Smith  v.  Johnson,  57  Ohio 
St.  486,  49  N.  E.  693. 

OngotL  Sargent  v.  American  Bank 
ft  Trust  Co.,  80  Ore.  16,  154  Pac.  759, 
rehearing  denied  156  Pac.  431;  Ship- 
man  V.  Portland  Const.  Co.,  64  Ore.  1, 
128  Pac.  989;  Brundage  t.  Monumen- 
tal Gold  ft  Silver  Mlu.  Co.,  12  Ore. 
.322,  7  Pac.  314. 

South  Oarollna.  Baslett's  Ex'rs  v. 
Wotherspoon,  1  Strobh.  Eq.  209. 

TUldnla,  Mountain  Lake  Land  Co. 
V.  Blair,  109  Va.  147,  63  S.  E.  751. 


Pierce  v.  MUwaukee 
Const.  Co.,  38  Wis.  253. 

"The  liability  of  a  stoekholder  for 
unpaid  subscriptions  is  several  and 
not  joint,  and  the  creditor  is  not 
bound  to  settle  up  the  affairs  of  tlie 
corporation  in  order  to  obtain  his 
dues.  A  creditor  of  a  corporation 
seeking  satisfaction  at  his  debt  need 
look  no  further  than  to  End  a  sol- 
vent stockholder  who  is  liable  for  it, 
and  he  sustains  no  relation  to  the 
corporation  which  requires  him  to  ad- 
Just  equities  between  stockholders  or 
between  the  corporation  and  others." 
Edwards  y.  SchiUinger,  245  111.  231, 
33  L.  B.  A.  (N.  S.)  895,  137  Am.  St. 
Eep.  308,  81  N.  E.  1048,  afl'g  148  HI. 
App.  227. 

"Each  subscriber  is  liable  for  the 
unpaid  balance  of  his  own  subscrip- 
tion, but  not  for  that  of  the  other 
subscribers,"  Hequembourg  v.  Ed- 
wards, 15S  Mo.  614,  56  S.  W.  490. 

"A  creditor  is  not  limited  in  hia 
recovery  to  the  amount  represented 
by  the  proportion  which  the  defend- 
ant's nnpaid  subscription  bears  to  all 
unpaid  subscriptions.  He  may  sue  any 
one  stockholder  and  recover  from  him 
his  total  debt,  provided  it  does  not 
exceed  the  amount  of  the  defendant's 
liability  for  subscription."  Blood  v. 
Serena  Land  ft  Water  Co.,  150  Cal. 
764,  89  Pac.  1090. 

"The  liability  being  joint  and  sev- 
eral, and  each  stockholder  being  liable 
omly  to  the  extent  trf  his  unpaid  sub- 
scription, it  is  wholly  immaterial 
whether  all  of  the  stockholders,  who 
have  not  paid  their  stock  in  full,  or 
only  B,  limited  number  of  them,  or 
only  one  of  them,  is  sought  to  be  held 
liable  by  a  creditor.  The  fact  that 
one  who  has  thus  been  called  on  to 
respond  has  a  remedy  against  tha 
other  stockholders  for  contribution,  ia 
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ere.^  It  has  been  held,  therefore,  that  each  stockholder  is  liable  for 
the  full  amount  due  on  his  stock,  if  its  collection  is  necessary  for 
the  payment  of  debts  of  the  corporation,  notwithstanding  the  fact 
that  some  of  the  stockholders  are  insolvent,  and  nothing  at  all  can 
be  collected  from  them ;  ^  or  though  some  of  them  are  nonresidents 
and  hence  beyond  the  jurisdiction  of  the  court,**  or  are  non  sui 
juris,**  or  though  the  liability  of  some  of  the  stockholders  has  been 


no  defease  to  an  action  by  the  credi- 
tor Bgainat  him."  Meyer  v.  Euby- 
Tmst  Mining  k  Milling  Co.,  192  Mo. 
162,  BO  8.  W.  -821. 

Jndgment  should  be  rendered 
againat  B  aubacriber  on  this  basis, 
wjth  provision  for  the  Isenance  of  es- 
ecutiona  for  each  stockholder  'b  pro 
r.ita  share  in  the  first  instance,  and 
then  for  the  issne,  on  order  of  court, 
of  anhsequent  Buecessive  eiecutiona 
for  BQch  additional  pro  rata  amounts 
er  assessments  aa  may  be  necessary  by 
reason  of  failure  to  collect  from  insol- 
vent stockholders.  Dwiunell  v.  Min- 
neapol^  Fire  &  Marine  Mut.  Ins,  Oo., 
97  Minn,  340,  106  N,  W,  312. 

The  failure  of  the  corporation  to 
cuforoe  the  liability  of  one  of  its  offi- 
cera  on  an  alleged  subamption  to  the 
preferred  stock  la  no  defense  to  an  ac- 
tion to  enforce  the  liability  of  an- 
other aubacriber,  where  the  full 
amount  of  preferred  atoek  authorized 
baa  been  aubacribed  and  is  outstand- 
ing in  the  names  of  original  aabscrib- 
era  without  auch  aubacription.  Brown 
V.  Allebach,  165  Fed.  483. 

See  also  8  571,  auprs. 

As  to  the  Btafutory  liability,  aee 
S  4141  et  aeq.,  infra. 

*■  See  I  4102,  infra. 

47Eolcombe  v.  Trenton  White  City 
Co.,  80  N.  J.  Eq.  123,  82  Atl.  618, 
Rif'd  62  N.  J.  £q.  364,  91  Atl.  1069; 
See  V.  Heppenheimer,  69  N.  J.  Eq.  36, 
61  Atl.  843;  Haalett'a  Ex'rs  v.  Woth- 
erspooD,  1  Strobh.  Eq,  (8.  C.)  209. 

ImpoBsibility  of  collection  oa  to 
some  subseribera  is  not  a  defense  at 


law  to  the  liability  of  the  others. 
Brown  V.  Allebacb,  166  Fed.  488. 

Insolvent  stoekholdera  are  not  nee- 
essary  partiea  to  a  suit  by  a  trustee 
in  bankruptcy  to  eolleot  unpaid  sub- 
acriptions.  Edwarda  v.  Sehil  linger, 
245  HI.  231,  33  L.  B.  A.  (N.  S.)  895, 
137  Am.  St.  Bep.  308,  91  N.  K  1048, 
Bff'g  148  m.  App,  227. 

Insolvent  stockholdera  may  be  ex- 
cluded in  levying  asseaamenta  on 
delinquent  atoek  hold  era.  John  W. 
Cooney  Co.  v.  Arlington  Hotel  Co.,  — 
Del.  Ch.  — ,  101  Atl.  879. 

The  insolvency  of  certain  atockhold- 
era  niay  be  established  prima  fade  by 
a  return  of  nulla  bona,  against  them, 
for  the  purpose  of  determining  the 
propriety  of  an  additional  aaeessment 
against  solvent  stockholders.  Leman 
V.  Teter,  169  HI.  App.  503. 

iaHoIcombe  v,  Trenton  White  City 
Co.,  80  N.  J.  Eq.  1E2,  82  Atl.  618, 
afF'd  82  N.  J.  Eq.  364,  91  Atl.  1099; 
See  V.  Heppenheimer,  69  N.  J.  Eq. 
S6,  61   Atl.  843. 

The  whole  of  an  assessment  may  be 
made  againat  delinquent  aUKkholders 
ivithin  the  jurisdiction,  with  a  right 
to  those  who  pay  to  enforce  contribu- 
tion agaiBat-  the  others.  If  there  is 
but  one  stockholder  within  the  juria- 
diction,  and  the  amount  unpaid  on  hla 
snbacription  iji  sufficient  to  pay  all  the 
creditors  and  expenaea,  the  whole 
burden  may  be  imposed  on  him.  John 
W.  Cooney  Co.  v,  Arlington  Hotel 
Co.,  —  Del.  Ch.  — ,  101  Atl.  879. 

46  The  burden  must  be  borne  by 
tboae  who  are  ani  juris.     Holcombs  v. 
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collected  only  in  part  under  compromises  made  In  good  faitli ;  *** 
that  creditors  may  sue  to  reach  the  amount  due  from  particular 
stockholders,  withont  proceeding  against  other  stockholders  who  are 
also  liable,  or  making  th«n  parties,*^  and  that  it  is  error  to  eater  a 
joint  or  a  joint  and  several  decree  against  all  of  the  stockholders." 

§  1100.  —  Extent  of  liability  in  general  Stockholder  are  liable 
for  a  balance  remaining  unpaid  on  their  stock  in  a  suit  by  or  for  the 
benefit  of  creditors  of  the  corporation  to  such  extent,  and  only  to 
such  extent,  as  payment  may  be  neeeasary  for  satisfying  the  debts  " 


Trenton  White  City  Co.,  80  N,  J.  Eq. 
122,  88  AH.  618,  aff'd  82  N.  J.  Eq. 
364,  91  Atl.  1069. 

60  Brown  v.  Alleb&eh,  166  Fed.  486. 

H  See  i  4127,  Infra. 

Mln  re  Phmniz  Hardware  Co.,  249 
Fed.  410. 

A  joint  judgment  eannot  be  ren- 
dered against  several  Aubscribere  al- 
though they  are  joined  as  defendants 
in  a  single  suit  and  answer  jointly. 
Shipman  v.  Portland  Const.  Co.,  64 
Ore.  1,  12S  Pac.  989. 

U  United  Stfttea.  Scovill  v.  Thayer, 
lOS  U.  8.  143,  26  L.  Ed.  968;  In  re 
Canister  Co.,  248  Fed.  587;  Kirkpat- 
rick  V.  Ameriiran  Alkali  Co.,  140  Fed. 
186, 135  Fed.  230;  In  re  Crystal  Spring 
Bottling  Co.,  96  Fed.  945. 

ArkaOMS.  Davis  v.  Brott,  129  Ark. 
226,  IBS  8.  W.  383;  Fletcher  v.  Bank 
of  Lonoke,  71  Ark.  1,  69  B.  W.  580. 

OaUfonlA.  Runt  v.  Sharkey,  20 
Cal.  App.  6B0,  130  Pac.  21. 

Kbuh.  West  V.  Topeka  Sav.  Bank, 
66  Kan.  524,  63  L.  R.  A.  137,  »7  Am. 
St.  Bep.  385,  72  Pae.  252. 

Loolslanft.  In  re  New  Iberia  Cot- 
ton Uills  Co.,  113  La.  404,  37  So.  8; 
Jaekson  Fire  &  Marine  Ins.  Co.  v. 
Waile,  105  La.  89,  29  Bo.  503;  Bel- 
knap V.  Adama,  49  La.  Ann.  1350,  22 
8o.  382.  See  also  Dilzell  Engineering 
i  Construction  Co.  v.  Lehmann,  120 
J.a.  273,  45  So.  138. 

Mlnaesota.  In  re  Minnehaha  Driv- 
ing Park  AsB'n,  53  Minn.  423,  55  N. 
W.  598. 


Meyer  v.  Ruby-Trunt 
Mining  &  Milling  Co.,  192  Mo.  162,  90 
a  W.  82L 

N«V  JttBty.  Oilson  V.  Appleby,  80 
N.  J.  L.  542,  77  Atl.  1084,  aft'd  82  N. 
J.  L.  400,  81  Atl.  724;  McDermott  v. 
■Woodhouse,  87  N.  J.  Eq.  615,  101  Ati. 
375,  rev'g  judgment  87  N.  J.  Eq. 
124,  99  Atl.  103;  Holeombe  v.  Tren- 
ton White  City  Co.,  80  N.  J.  Eii.  122, 
S2  At).  618,  afT'd  82  K.  J.  Eq.  364,  91 
Atl.  1069;  Cumberland  Lumber  Co.  v. 
Clinton  Hill  Lumber  Mfg.  Co.,  57  N. 
J.  Eq.  627,  42  Atl.  585;  Wetherbee  v. 
Baker,  35  N.  J.  Eq.  501. 

N«w  Tone.  McNelns  v.  Stillman, 
172  App.  Div.  307,  158  N.  Y.  Supp. 
428. 

Ongon.  Sargent  v.  Waterbury,  83 
Ore.  199,  161  Pac.  443,  rehearing  de- 
nied 163  Pac.  416. 

PwnaylTailla.  Sweariugen  v.  Be- 
wiekley  Dairy  Co.,  198  Pa.  68,  53  L. 
B.  A.  471,  47  Atl.  941. 

TmxMM.  Cole  v.  Adams,  19  Tex.  Civ. 
App.  507,  49  a.  W.  1052. 

WaAlngtcm.  Be&  v.  Esliek,  87 
Wash.  125,  151  Pac.  256;  Beddow  v. 
Huston,  65  Wash.  585,  118  Pae.  752; 
Grady  v.  Graham,  64  Wash.  436,  36 
L.  B.  A.  (N.  B.)  177,  116  Pac.  1098. 

Where  the  corporation  is  dissolved 
a  receiver  cannot  collect  the  entire 
amount  doe  unless  the  amount  owing 
by  all  solvent  stockholders  is  neces- 
sary to  discharge  the  corporate  debts. 
MeNetus  v.  Stillman,  172  N.  T.  App. 
Div.  307,  158  N.  T.  Snpp.  428. 
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of  the  corporation,  together  with  the  interest  and  the  costs."  Be- 
fore stockholders  can  be  held  liahle,  therefore,  the  existence  of  a 
valid  "  debt  or  debts  due  by  the  corporatioo,  which  the  collection  of 
the  subscription  is  intended  to  liquidate,  must  be  shown."*  The  debt 
must  be  an  existing  one,  and  not  merely  a  future  contingent  lia- 
bility ; "  and  if  it  is  secured,  the  creditor  may  be  required  to  exhaust 
his  security  before  proceeding  against  the  stockholders." 

As  a  role,  it  must  also  appear  that  the  other  assets  of  the  corpora- 
tion have  been  or  are  being  collected,  and  are  insufficient  to  pay  its 
debts."    But  it  has  been  held  that  where  the  subscription  is  payable 


H8e«  S4101,  infra. 

U  The  liability  cannot  be  eniorced 
for  the  purpoie  of  paying  a  judgment 
based  on  an  indebtedness  which  the 
corporation  had  no  right  to  eoutraet. 
I.eigbton  V.  Leigbton  Lea  Ass'n,  74 
N.  T.  Misc.  229,  131  N.  Y.  Supp.  861. 

A  final  judgment  founded  on  tort 
is  sufficient  to  fonn  the  basis  of  a 
creditor's  suit  to  reach  unpaid  Bat>- 
Bcriptions.  In  re  Futman,  1S3  Fed. 
464. 

See  also  M163  et  seq.,  infra. 

M  Tiehenor  t.  Williams  Block  Pave- 
ntent  Co.,  116  Ga.  303,  42  S.  E.  505; 
Kelly  V.  EOlian,  133  111.  App.  102; 
Hess  V.  TrOinbo,  27  Ky.  L,  Hep.  320, 
84  8.  W.  1153;  American  Spirits  Mfg. 
Co.  V.  Bldridge,  209  Mass.  5S0,  05  N. 
E.  942. 

"Unpaid  balances  on  subscriptioiu 
cannot  be  collected  nnlees  there  ia  a 
necessity  therefor  to  pay  debts  or 
in  equalizing  stockhdder«  In  the  dis- 
tribution of  the  assets  on  winding  up 
the  corporation."  Simmons  v.  Tay- 
lor, 106  Tenn.  72fl,  63  B.  W.  1123. 

S'A  receiver  will  not  be  permitted 
to  call  in  unpaid  subscriptions  to  pro- 
vide A  fund  to  meet  corporate  ob1i> 
gations  which  will  probably  arise  in 
the  future,  as  where  it  appears  that 
the  corporation  will  probably  break 
n  certain  rontract  at  «ome  future 
time,  and  that  it  will,  after  its  surety 
has  settled  for  the  resulting  damage, 
owe  aaid  surety  the  amount  so  paid. 

7C 
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Tiehenor  v.  Williams  Block  Pave- 
ment Co.,,  116  Ga.  303,  42  S.  £.  505. 

M  Vaughn  v.  Alabama  Nat.  Bank, 
143  Ala.  572,  6  Ann.  Cas.  665,  42  So. 
64. 

Win  re  Crystal  Spring  Bottling  Co., 
96  Fed.  945;  Simmons  v.  Taylor,  106 
Tenn.  729,  63  8.  W.  1123. 

"The  fund  thus  to  be  acquired  ia 
in  the  nature  of  a  reserve,  to  be 
called  in  and  applied  when  the  other 
assets  of  the  bank  are  exhausted  and 
a  balance  of  indebtedness  remains  un- 
paid." Sargent  v.  Waterbury,  83 
Ore.  159,  161  Pae.  443,  rehearing  de- 
nied 163  Pac.  416. 

The  stockholders  who  niay  be  liable 
upon  their  subscriptions  are  entitled 
t<]  have  the  asseta  of  the  company  dis- 
posed of  and  applied  to  the  payment 
of  its  debts  before  they  are  called 
upon  to  contribute  anything  towards 
such  payment.  Eirkpatrick  v.  Amer- 
ican Alkali  Co.,  140  Fed.  186,  135 
Fed.  230. 

"The  asseta  of  the  corporation  and 
ith  total  indebtedness  must  be  brought 
into  the  account,  for  until  they  are 
ascertained  neither  the  amount  of 
money  required  to  satisfy  the  credi- 
tors of  the  corporation  nor  the  pro- 
portion of  the  sum  required  to  bo 
paid  by  each  stockholder  <-an  be  as- 
certained. Weathcrbee  v.  Baker,  35 
N.  J.  Kq.  501.  Quoted  with  approval 
in  Kirk  pat  rick  v.  American  Alkali 
Co.,  135  Fed.  230. 
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immediately  and  absolutely,  and  not  upon  call  or  as  needed,  a  re- 
ceiver directed  by  the  decree  appointing  liim  to  collect  it  is  not  obliged 
to  siiow,  in  order  to  make  out  a  prima  facie  ease  for  the  recoTery 
of  the  full  amount  due,  that  all  of  it  is  needed  to  pay  the  corporate 
debts.*'  And,  of  course,  one  who  buys  stock  from  an  existing  corpo- 
ration is  absolutely  liable  for  the  full  amount  of  the  agreed  price."* 
The  fact  that  a  receiver  has  made  an  unlawful  settlement  of  a  claim 
in  favor  of  the  corporation  against  one  of  its  officers  is  no  defense 
to  an  action  by  him  to  enforce  the  liability  of  a  stockholder  on  his 
subscription,** 

In  some  jurisdictions  it  is  heild  that  the  stockholder  may  properly 
be  decreed  to  be  liable  for  the  full  amount  due  upon  his  subscrip- 
tion ;  **  but  payment  of  the  judgment  recognizing  such  liability  should 
be  enforced  only  to  the  extent  necessary  to  discharge  the  debts  and 
expenses,  and  the  judgment  decreed  to  be  satisfied  upon  payment 
of  that  amount"    And  it  has  also  been  held  that  it  is  proper  to  ren- 


An  application  by  the 
the  levy  of  an  assessment  is  prema- 
tnrfl  where  it  appears  that  he  has 
made  no  effort  to  dispose  of  certain 
ai^sets  of  the  company  which  are  nomi- 
nally worth  a  large  sum.  Kirkpstrick 
V.  American  Alkali  Co.,  135  Fed.  230. 

Where  the  receiver  has  no  assetB  far 
the  prosecution  of  a  disputed  claim, 
and  the  stoekbolders  have  not  as- 
serted its  validity  or  indemnified  him 
against  the  expenses  of  a  suit,  he  will 
not  be  required  to  prosecute  it  before 
the  eonrt  will  order  an  assessment. 
Cumberland  Lumber  Co.  v.  Clinton 
Hill  Lumber  &  Manufacturing  Co.,  S4 
N.  J.  Eq.  517,  54  Atl.  450. 

Where  .stockholders  have  paid  the 
full  amount  called  for  by  their  con- 
tracts, any  further  liability  on  {heir 
part  to  creditors  is  secomlsry,  and 
eannoii  be  resorted  to  until  the  prop- 
erty of  the  corporation  has  been  ex- 
hausted. Dickinson  v.  Kline,  9S  Nob. 
4^5,   148  N.  W.  141. 

A  bill  filed  by  a  receiver  in  behalf 
of  a  judgment  creditor  against  stock- 
holders is  not  premature  because  all 
the  corporate  debts  have  not  been 
ascertained.      McBryan    v.    Universal 

7044 


Elevator  Co,  130  Mich.  Ill,  97  Am. 
St.  Rep.  453,  S»  N.  W.  683. 

That  a  creditor  must  exhaust  hia 
remedies  against  the  corporation  be* 
fore  be  can  soe  stockholders,  see 
i  4129,  Infra. 

M  Philadelphia  ft  Gulf  8.  8.  Co.  v. 
Pechin,  61  Pa.  Super.  Ct.  401;  Phila- 
delphia &  Qulf  8.  8.  Co.  V.  CUrk,  59 
Pa,  Super,  Ct.  415. 

•1  Sargent  v,  Waterbnry,  83  Ore. 
159,  161  Pae.  443,  rehearing  denied 
163  Pac.  416. 

MBrown  v.  Allebaeh,  166  Fed.  488. 

es  Jackson  Fire  4  Marine  Ins.  Co. 
V.  Walle,  105  La.  89,  29  So.  503.  See 
also  Cole  v.  Adams,  19  Tex.  Civ.  App. 
507,  49  8.  W.  1052. 

M  Jackson  Fire  &  Marine  Ins.  Co. 
v.  Walle,  105  La.  89,  29  So.  503. 

The  fact  that  the  judgment  against 
each  of  the  stockholders  determines 
the  amount  far  which  each  is  liable  to 
creditors,  does  not  authorize  the  re- 
ceiver to  collect  more  from  each  than 
the  demands  of  creditors  and  the  cost 
of  the  receivership  proceedings  may 
require.  Cole  v,  Adams,  19  Tex.  Civ, 
App.  507,  49  8.  W.  1052. 
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der  judgment  against  «acb  stockholder  for  the  immediate  payment 
of  the  remainder  of  his  subecription  in  full,  where  there  are  no  assets 
except  unpaid  subscriptions  which  are  leas  in  amount  than  the  debts 
of  the  corporation."  If  more  than  his  just  share  is  collected  from 
any  stockholder,  he  is  entitled  to  have  the  excess  refunded.** 

A  decree  appointing  a  receiver  for  an  insolvent  corporation  can< 
not  authorize  him  to  compromise,  in  his  discretion,  with  stockhold- 
ers with  regard  to  the  payment  of  their  subscriptiona,  especially 
when  all  the  stockholders  are  not  parties  to  the  proceeding," 

It  has  been  held  that  a  direction  to  receivers  to  collect  subscrip- 
tions from  such  stockholders  as  in  the  receivers'  opinion,  are  "legally 
liable"  is  not  a  delegation  of  the  court's  equitable  powers,  but  a 
mandatory  direction  to  them  not  to  proceed  against  any  apparent 
debtor  where  Investigation  has  developed  that  he  has  a  legal  defense 
which  would  defeat  recovery." 

§4101.  — Liability  for  interest  and  eosts.  As  we  have  seen,  the 
liability  of  a  subscriber  to  stock  for  interest  on  the  amount  of  his  sub- 
scription is  the  same  as  in  the  case  of  any  other  contract  to  pay 
money,  where  there  is  no  express  stipulation  or  agreement  on  the 
subject,"  and  this  is  equally  true  when  such  liability  is  sought  to  be 
enforced  by  or  for  the  benefit  of  corporate  creditors."  Interest  is 
recoverable  from  the  day  the  subscriber  was  placed  in  default,''* 
which  is  generally  held  to  be  the  date  when  the  particular  call  is 

UCarnahaii  v.  Campbell  (IndOi  S9  Itora'    suit.      Florsheim     t.    Illiuois 

N.  E.  1054.  Trust  &  Savings  Bank,  192  111.  383, 

«  Foots  V.  Glenn,  92  Fed.  529.  €1  K.  E.  491,  aff'g  93  Dl.  App.  W7. 

If  a  receiver  collects  from  a  stock-  "Where  there  Is  no  eTprees  prom- 
holder  more  than  is  necessary  to  pay  Ise  to  pay  interest  it  is  recoverable 
the  debts  and  costs  of  administration  npon  the  theory  that  it  is  i^amBges  for 
and  to  equalize  the  rights  and  liabil-  the  retention  of  money  line  and  un- 
ities of  stockholders,  he  is  bound  to  paid."  Enrlght  y.  Ecckscher,  240 
restore  such  excess.    In  re  New  Iberia  Fed.  863. 

Cotton  Mills  Co.,  113  La.  404,  37  Bo.  See  also  Leighton  v.  Leighton  Lea 

8;  Jackson  Fire  &  Marine  Ins.  Co.  v.  Ass'n,   122  N.  T.  Snpp.   139,  eonstru- 

Walle,  106  La.  S9,  29  So.  503.  ing  the  provisions  of  the  constitution 

fi  Chandler  y.  Brown,   7T  HI.  333.  of  a  building  and  loan  association  as 

Compare  Hambleton  y.  Qlenn,  72  Md.  to  Interest. 

3.11,  20  Atl.  115.  71  priest  v.  Glenn,  61  Fed.  400;  Llg- 

MGraves  V.Denny,  15  Qa.  App.  718,  gett    v.    Glenn,    51    Fed.    381,   rey'g 

84  8.  E.  187.  judgment  47  Fed.  472 ;   Jackflon  Fire 

WSee  1689,  supra.  t  Marine  Ins.  Co.  v.  Walle,  IDS  La. 

nA  stockholder  is  liable  for  Inter-  89,  29  So.  SOU;  See  v.  Heppenheimer, 

est   on   the   amount   found   to  be   due  (19  N.  J.  Eq.  36,  87,  61  Atl.  843. 
from  him  by  the  decroe  in  a  cred- 
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payable."  If  the  subecriptioD  ia  payable  in  instalments  at  fixed  times 
so  that  no  call  is  necessary,  the  instalments  bear  interest  from  the 
time  iJiey  become  due,  and  such  interest  may  be  collected  by  the 
creditor," 

Persona  to  whom  stock  has  been  issued  as  a  gratuity  or  for  proi>- 
erty  at  an  overvaluation,  are  liable  for  interest  on  the  amount  re- 
garded as  unpaid  ''*  from  the  date  when  it  should  have  been  paid, 
which  has  been  held  by  different  courts  to  be  the  date  when  the 
stock  was  issued,'''  the  date  when  the  action  against  the  stockholder 
was  begun,"  or  the  date  of  a  judgment  against  him."  Where  the 
liability  is  enforced  by  means  of  an  assessment  in  receivership  pro- 
ceedings, creditors  who  have  proved  their  claims  are  entitled  to  in- 
ta*est  thereon  if  the  assets,  including  the  stockholders'  liability,  are 
sufficient  to  pay  it."  But  the  contrary  is  true  in  equity  where  the 
corporate  assets,  including  the  stock  liability,  are  less  thui  its  in- 
debtedness." The  stockholders  are  also  liable  for  the  costs  and  ex- 
penses of  administering  the  estate  under  such  circumstances,  includ- 


78  Priest  v.  Glenn,  51  Fed.  400;  Lig- 
gett   V.    Olenn,    51    Fed.    381,    Tev'g 

judgment  47  Fed,  4T2. 

■"  Hawkins  v.  CMzeae '  Inv.  Co., 
38  Ore.  544,  64  Fac.  320.  See  also 
5  689,  supra. 

74  Where  a  stockholder  delivers  his 
stock  to  the  corporation  in  considera- 
tion of  a  credit  on  a  note  for  which 
it  is  held  SB  collateral,  and  the  trans- 
actioD  is  held  void  aa  to  creditors,  he 
if  liable  for  interest  on  the  amount 
of  the  credit  at  the  rate  fixed  by  the 
note,  Fitzpatrick  v.  McGregor,  133 
Ga-  332,  25  L.  B.  A.  (N.  8.)  50,  65 
S.  E.  859. 

TBEnright  V.  Heekseber,  240  Fed. 
863;  Sullivan  v.  Farnsworth,  133  Tenn. 
691,  179  8.  W.  317;  Shaw  v.  Gilbert, 
111  Wis.  165,  86  N.  W.  188, 

TO  See  dictum  to  this  effect  in  Union 
Pao.  B.  Co.  V.  Blair,  48  Utah  38,  15B 
Pao.  948. 

TT  A  stockholder  who  in  good  faith 
controverts  his  liability  to  pay  for 
stock  issued  to  him  for  worthless 
prirperty  is  liable  for  interest  only 
from  the  date  of  the  judgment.  Thte 
is  particularly  true  under  the  Oregon 


statute   relating  to   the  recovery   of 

iuterest  on  judgments  for  the  payment 
cf  money.  Sargent  v.  American  Bank 
ft  Trust  Co.,  80  Ore.  16,  154  Pac.  759, 
rc'bearing  denied  156  Pac,  431. 

'■John  W.  Cooney  Co.  v.  Arling- 
ton Hotel  Co.,  —  Del.  Cb.  — ,  101  Atl. 
879;  See  v.  Heppenheimer,  69  N.  J. 
Eq.  36,  61  Atl.  843. 

Interest  on  the  claims  of  creditors 
is  to  be  included  is  determining  the 
amount  to  be  assessed.  Holeombe  v. 
Trenton  White  City  Co.,  80  N.  J.  Eq. 
1S2,  82  AtL  618,  aff'd  82  N.  J.  Eq. 
364,  91  Atl.  1069;  See  v.  Heppenhei- 
mer, 68  N.  J.  Eq.  36,  88,  61  Atl.  843; 
Cumberland  Lumber  Co.  v,  Clinton 
Hill  Lumber  Co.,  64  N.  J.  Eq.  521,  54 
Atl.  452. 

Tf'Where  the  assets  of  a  corpora- 
tion, including  stock  liability,  are  less 
than  Its  indebtedness,  and  it  parses 
into  the  control  of  a  coort  of  chan- 
cery for  administration  of  its  sssets 
end  for  dissolution,  the  general  rule 
is  that  interest  ia  not  allowsble  on 
the  claims  against  the  fund.  The  de- 
lay in  distribution  is  the  act  of  ths 
law."     Hence    interest   will    be  al- 
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iag  counsel  feea  and  legal  expenses  in  suits  against  stockholders,  and 
the  compensation  of  the  receiver,  which  may  be  taken  into  account 
in  fixing  the  amount  of  the  assessment.** 

g  4102.  —  Contribution  dxaang  stockholders.  When  several  stock- 
holders are  indebted  to  a  corporation  on  account  of  unpaid  subscrip- 
tions, and  one  of  them  is  compelled  to  pay  more  than  his  proportion 
to  or  for  the  benefit  of  creditors,  he  is  entitled  to  contribution  from 
the  others ;  *^  and  this  is  equally  true  although  the  latter  are  non- 


lowed  only  to  tbe  time  of  the  filin(f 
of  the  bill.  Gillett  v.  Chieago  Title  & 
Trust  Co.,  230  111.  373,  82  N.  E.  891. 

nUDitad  Btatas.  Roeofl  v.  Oilbert 
Transp.  Co.,  221  Fed.  97S. 

Dalamra.  John  W.  Coouey  Co,  v. 
Arliagton  Hotel  Co.,  —  Del.  Ch.  — , 
101  Atl.  879. 

Irfmlslaiia.  In  re  New  Iberia  Cot- 
ton Mill^  Co.,  113  Ln.  404,  37  Bo.  B; 
Jackson  Fire  &  Marine  Ins.  Cir.  v. 
Walle,  105  La.  89,  29  So.  503. 

MlMouil.  Berry  v.  Bood,  223  Mo. 
85,  123  8.  W.  888. 

N«w  Jonay.  McDermott  v.  Wood- 
hoiiae,  87  N.  J.  Fq.  615,  101  Atl.  375, 
rcv'g  judgment  87  N.  J.  Eq.  124,  99 
Atl.  103;  Wolcott  V.  Waldatein,  8fl 
J.  Eq.  63,  97  Atl.  951;  Holcombi 
Trenton  White  City  Co.,  80  N.  J.  Eq. 
122,  82  Atl.  618,  aff'd  82  N,  J.  Eq. 
:iG4,  91  Atl.  1089;  Honeymai 
Haughey  (N.  J.  Eq.),  66  Atl.  582;  See 
V.  Heppenheimer,  fl9  N.  J.  Eq.  36,  88 
Gl  Atl.  843;  Cumberland  Lumber  Co. 
V.  Clinton  Hill  Lumber  Co.,  64  N.  J. 
riq.  521,  54  Atl.  452;  Cumberland 
Lumber  Co.  v.  Clinton  Hill  Lumber 
Mfg.  Co.,  57  N.  J.  Eq.  627,  42  Atl. 
585. 

ItXtA  Cole  V.  Adams,  19  Tei.  Civ. 
App.   507,  49   8.   W.   1052. 

WaslUiiKton.  Bea  v.  Eslick,  87 
Wash.  125,  151  Pae.  256;  Beddow  v. 
Hjiatcm,  65  Wash.  585,  118  Pac.  752. 

An  allowance  may  be  made  for  fu- 
ture expenees  of  the  receivership.  Bo- 
soff  V.  Gilbert  Transp.  Co.,  221  Fed. 
BT2. 


In  Berry  v.  Eood,  325  Mo,  85,  123 
8.  W.  888,  half  the  costs  and  ex- 
penses of  the  receivership  were  taxed 
against  the  creditor  who  instituted 
the  proceedings  solely  firr  his  own 
benefit,  and  whose  claim  was  disal- 
lowed. 

» United  Stat«s.  Allen  v.  Fair- 
banks, 45  Fed.  445,  40  Fed.  188. 

SMlnnn.  John  W.  Cooney  Co.  v. 
Arlington  Hotel  Co.,  —  Del.  Ch.  — , 
101  Atl.  87B. 

0«orgla.  Harrell  v,  Blount,  112  Oa. 
711,  38  8.  E.  56;  Graves  v.  Denny,  15 
Ga.  App.  718.  84  S.  E.  187. 

minols.  Binger  v.  Hutchinson,  183 
III.  606,  75  Am.  St.  Bep.  133,  56  N.  E. 
t,»%;  Coleman  v.  Howe,  154  111.  458, 
45  Am.  St.  Bep.  133,  39  N.  E.  725; 
Young  V.  Farweil,  139  HI.  326;  Win- 
cock  V.  Turpin,  96  HI.  1.35;  Siege!  v. 
Fish,  129  nl.  App.  319. 

lovtk  Esgcn  V.  Smith,  113  Iowa  25, 
64  N.  W.  954. 

Eantnckjr.  Williams  v.  Chamber- 
lain, 29  Ky.  L.  Bep.  606,  94  8.  W. 
29. 

MaiachnlMtta.  Putnam  v.  Hisochi, 
1S9  Mass.  421,  109  Am.  St.  Bep.  648,  4 
Ann.  Cas.  733,  75  N.  E.  956. 

Mlaaonit  Mpyer  v.  Buby -Trust 
Mining  &  Milling  Co.,  192  Mo.  162,  90 
8.  W.  821. 

New  Jerwr,  Holcombe  v,  Tren- 
ton White  City  Co.,  80  N.  J.  Eq.  123, 
S2  Atl.  618,  aff'd  82  N.  J.  Eq.  384,  91 
Atl.  1069;  See  v.  Heppenheimer,  69  N. 
J.  Eq.  36,  61  Atl.  843. 

Naw  Toifc.  Sraeber  v.  Ehrgott,  — 
7M7 
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residents  of  the  state."  The  right  to  contributioa  may  be  enforced 
againBt  the  estate  of  a  deceased  stockholder,*'  since  his  liability  sur- 
vives.'* The  parties  may  control  this  right  by  contract,  however," 
and  contribution  will  never  be  enforced  when  it  would  be  inequita- 
ble." 

The  remedy  to  enforce  contribution  as  between  stockholders  is  in 
equity,  in  the  absence  of  any  statute  prescribing  a  special  remedy. 
A  stockholder  who  is  made  a  defendant  to  a  creditors'  bill  to  reach 
his  unpaid  subscription  may  file  a  cross  bill,  and  bring  in  any  stock- 
holders who  are  not  parties  thereto,  and  enforce  contributions  from 
them  in  that  suit"    Or,  after  having  been  compelled  to  pay  more 


■  App.   Div.  — ,  169  N.  T.   Supp.   32. 
North    Oaniliu.     Cooper    t.    Adel 

Security  Co.,  127  N.  C.  219,  37  B.  B. 

2ia. 

VlrglnU.  Mountiun  Lake  Land  Co. 
V.  Blair,  109  Va.  147,  63  So.  751. 

"The  neglect  of  a  subscriber  for 
stock  to  paj  for  it  in  full  is  not  a 
turt,  which  deprives  him  of  his  right 
to  contribution,  but  it  leaves  him  in 
the  position  of  a  surety,  who  is  lia- 
ble for  a  debt  equally  with  other 
sureties."  Putnam  v.  Misochi,  189 
Mass.  421,  109  Am.  St.  Sep.  64S,  4 
Ann.  Cas.  733,  75  N.  E.  856. 

A  stockholder  is  not  barred  from 
peeking  contribution  from  fellow 
stockholders  merely  because  he  has 
made  no  demand  for  reimbursement 
upon  the  corporation  and  has  taken  no 
action  against  it  as  authorized  by 
statute.  Putnam  v.  Misochi,  1S9 
Hasa.  421,  109  Am.  St.  Rep.  S48,  4 
Ann.  Cas.  733,  75  N.  E.  956. 

Where  a  loaa  to  a  corporation  is  se- 
cured by  an  assigament  of  subscrip- 
tions, and  the  subacribers  agree  to 
pay  the  ataount  of  their  subscriptions 
to  the  lender,  subscribers  who  pay  a 
judgment  for  the  amount  of  the  loan 
may  enforce  contribution  against  the 
remaining  stockholders  who  were  par- 
ties to  the  agreement  though  the  cor- 
poration be  solvent.  It  is  not  neces- 
sary in  such  action  that  the  corpo- 
ration   be    made    a    party.      Hart    v. 


Sickles,  45  N.  T.  Misc.  174,  91  N.  T. 
Bupp.  S9T.  See  also  Hinshaw  v.  Aoa- 
tin,  64  Kan,  460,  67  Pac.  882. 

As  to  the  statutory  liability  o£ 
stockholders,  see  |  4141  et  seq.,  infra. 

>>  Allen  V.  Fairbanks,  45  Fed.  445, 
40  Fed.  188;  John  W,  Cooney  Co,  v. 
Arlington  Hotel  Co.,  —  Del.  Ch.  — , 
101  Atl.  879;  Putnam  t.  Misocbi,  189 
Mass.  421,  109  Am.  St.  Rep.  648,  4 
Ann.  Cas.  733,  75  N,  E.  956)  See  v. 
Heppenheimer,  69  N.  J.  Eq.  36,  61 
Atl.  843. 

M  Allen  v.  Fairbanks,  40  Fed.  188. 

HSee  (4195,  infra. 

U  It  is  competent  for  stockholders 
to  enter  into  agreement  as  between 
themselves  that  the  property  and 
money  which  they  have  turned  over 
to  the  corporation  shall  end  their  lia- 
bility on  subscriptions,  and  where  the^ 
have  so  done  one  stockholder  who  has 
voluntarily  paid  more  than  par  for  his 
stock  in  discharge  of  such  liability 
cannot  compel  the  remaining  stock- 
holders to  pay  in  such  additional 
amounts  as  shall  render  their  pajrment 
equal  with  his.  Eagen  v.  Smith,  113 
Iowa  26,  84  N.  "W.  954. 

U  Esgen  V.  Smith,  113  Iowa  25,  84 
N.  W.  954. 

<T  Singer  v.  Hntohinson,  183  HI. 
606,  75  Am.  St.  Rep.  133,  56  N.  EL 
3R8;  Coleman  v.  Howe,  154  III.  458, 
45  Am.  St.  Eep.  133,  39  N.  E.  484; 
Young  v.  Farwell,  139  HI.  326,  28  N. 
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tiian  his  proportion,  he  may  maintain  an  independent  snit  against 
the  other  stockholders  for  contribution."  And  a  court  of  equity  ad- 
ministering the  estate  of  an  insolvent  corporation  may  direct  its  re- 
ceivers to  enforce  the  liability  of  those  stockholders  who  have  not 
paid  their  subscriptions  in  full  for  the  purpose  of  equalizing  by  con- 
tribution stockholders  who  have  so  paid.**  If  the  liability  is  enforced 
by  means  of  an  assessment  levied  in  receivership  proceedings,  and  the 
whole  assessment  is  made  against  delinquent  stockholders  within 
the  jurisdiction,  those  who  J)ay  may  be  subrogated  to  the  rights  of  the 
receiver  by  order  of  court,  and  may  use  the  proceedings  in  which 
the  assessment  la  made  for  the  purpose  of  enforcing  contribution." 
A  decree  dismissing  a  creditor's  bill  as  to  certain  stockholders  sued 
wiUi  others  is  not  res  adjudicata  as  to  the  liability  of  those  so  dis- 
missed in  a  subsequent  suit  for  contribution  brou^t  against  them  by 
those  held  liable." 

The  statute  of  limitations  does  not  begin  to  run  against  the  right 
to  bring  an  independent  suit  until  the  stockholder  seeking  contribu- 
tion has  actually  been  compelled  to  pay  the  debt" 

The  right  of  stockholders  to  contribution  where  they  have  been 
held  liable  under  statutes  imposing  individual  liability  to  creditors 
is  considered  in  a  subsequent  section." 

§4103.  DefenMfl  available  to  stockholders— In  jreneraL  In  the 
absence  of  fraud  or  elements  of  estoppel,  creditors  can  compel  an 
allied  stockholder  to  pay  on  the  ground  of  a  subscription  to  stock 
only  when  there  is  a  complete  and  binding  contract  of  subscription, 
so  that  payment  might  be  enforced  in  an  action  by  the  corporation 
itself.  When  a  person,  therefore,  is  sued  by  or  for  the  benefit  of 
creditors  upon  an  alleged  subscription  for  stock,  he  may  set  up  any 
defense  which  he  could  have  successfully  set  up  in  an  action  by  the 

E.  845;  Siegel  v.  Fiab,  129  111.  App.  »OJ<Aii  W.  Coonej  Co.  v.  Arlington 

31S.    See  alBO  Earrell  v.  Blount,  112  Hotel  Co.,  —  Del.  Ch.  — ,  101  Atl,  S79. 

Ga.  711,  38  S.  E.  56.  n  Tbis  1b  eepeciallj   true  wlicn  the 

M  Singer  v,  HutcbiuBon,  1S3  111.  606,  dismleBol  was  obtained  practically  by 

620,  75  Am.  St.  Eep.  133,  140,  56  N.  default.    Siegel  v.  FiBh,  129  HI.  App. 

E.   388.      See   Siegel   v.   Fiah,   129   m.  319. 

App.   319;   Fiery   v.   Emmcrt,   36   Md,  Wit  doea  not  begin  to  run  at  the 

464;    Putnam    v.    Mlsocbi,    IfiD    Maas.  time   when    the    atockbolder   had    the 

421,  109  Am.  St.  Bcp.  648,  4  Ann.  Cas.  right  to  bring  the  other  stockholders 

733,  75  N.  E.  956.  into  the  creditor's  auit  by  eross-bill. 

*»  Graves    v.   Denny,   15    Oa.   App.  Siege!  v.  Fish,  129  HI.  App.  319. 

718,  84  8.  E.   S71.  MSee  g426S,  infra. 
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corporation,**  unless  he  is  for  some  reason  estopped  as  against  cred- 
itors." Thus,  in  the  absence  of  fraud  or  elements  of  estoppel,  a 
subscriber  is  not  liable  to  or  for  the  benefit  of  creditors  if  his  sub- 
ficription  was  not  accepted  by  the  corporation,**  or  if  he  withdrew 
it  before  its  acceptance,"  so  that  no  contract  was  made,  or  if  a  dif- 
ferent corporation  from  that  contemplated  by  the  subscription  was 
formed,"  or  if  the  subscriber  was  an  infant,  and  has  repudiated  his 
subscription  before  any  affirmance  on  attaining  his  majority,'*  or  if 
the  subscription  was  by  another  as  agent  without  authority,  >Qd  has 
not  been  ratified,*  or  if  the  stock  was  issued  and  delivered  to  him  on 
credit,  in  violation  of  law,'  or  if,  for  any  other  reason,  no  binding 

L  Nat.  Life  In*.  Co.,  21T  Fed. 


Whlto  V.  Eahn,  103 
A:a.  30S,  15  8o.  S95. 

OallforniL  Tamer  v.  Fidelity  Loan 
Concern,  2  Cal.  App.  122,  83  Pac.  82, 
70. 

UMrict  of  Columbia,  Metropolitan 
Coacb  Co.  V.  Freund,  42  App.  Caa. 
283. 

Haliw.  Carr  v.  Bartlett,  72  Me. 
120. 

Mairland.  Fear  t.  Bartlett,  81  UcL 
435,  33  L.  R.  A.  721,  33  Atl.  322;  SaT- 
Bartlett,  78  Ud.  561,  28   Atl. 


ape   ■ 
414. 

New  Janay.  Cumberland  Lumber 
Co.  V.  Clinton  Hill  Lamber  Co.,  M  N. 
J.  Eq.  521,  54  Atl.  452;  Cumbprland 
Lumber  Co.  t.  Clinton  Hill  Lumber  & 
Manufactaring  Co.,  64  N.  J,  Eq.  517, 
54  Atl.  450. 

N«W  ToilL  Olenn  t.  Garth,  133  N. 
Y.  18,  31  N.  E.  344,  30  N.  E.  649; 
Dorria  v.  Sweeney.  60  N.  T.  463. 

Texas.  Mitchell  v.  Porter,  —  Tei. 
Civ.  App.  — ,  194  S.  W.  981;  NcBom  v. 
City  Nat.  Bank,  —  Tex.  Civ.  App.  — , 
174  8.  W.  715. 

WlBCoosUt.  Oilman  v.  Grofls,  97 
Wis.  224,  72  N.  W.  885. 

Englantl.  Ebbetts' Case,  5  Ch.  App. 
302. 

In  the  absence  of  an  estoppel,  stock- 
holdera  &re  not  liable  to  creclitora  on 
the  insolvency  of  the  corporation  un- 
less  they    would   hnva   been   liable   to      an 
the     corporation     itself.       Grier     t.      oi 
7050 


2S7. 

There  is  no  privity  between  the 
creditor  and  the  stockholder,  but  it  is 
merely  a  enae  of  a  creditor  seeking  to 
collect  his  debt  from  a  debtor  of  his 
debtor.  Whatever  rights  he  may  have 
come  to  him  through  the  corporation, 
and  gene  rally  tbey  cannot  be  other  or 
greater  than  the  rights  of  the  latter. 
Tomer  v.  Fidelity  Loan  Concern,  2 
Cal.  App.  122,  83  Pac.  62,  70. 

He  may  show  that  he  never  sub- 
scribed for  any  stock  and  never  owneil 
any.  McFarland  v.  Martin  &  Moodio 
(Tei.  Civ.  App.),  86  8.  W.  639. 

Where  action  ia  brought  against  a 
stockholder  by  a  creditor  of  an  insol- 
vent corporation  tcr  enforce  payment 
of  an  unpaid  balance  of  the  aubscrip- 
tioD  price  of  stock,  allegation  that  the 
defendant  ia  the  holder  of  unpaid 
stock  is  sufficient.  It  ia  for  the  de- 
fi'ndant  to  set  up  facts  which  relieve 
him  from  liability  implied  from  auch 
allegatitm.  Atlantic  Trust  Co.  v.  Os- 
good, 116  Fed.  1019. 

»8po  J  716  et  aeq.,  supra. 

oe  Bee   t  521   et  seq.,  aupra. 

87  See   |  583  et  aeq,,  supra. 

••8ee  S524,  supra. 

M8ee  II  546,  supra. 

I  See  i  553,  supra. 

■  In  Teiaa,  as  we  have  seen  ( t  3514, 
aupra),  a  note  given  for  stock  issaed 
on   credit  ia  void,  and   its   invalidity 
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contract  has  been  made,'  or,  if  made,  he  has  legally  heeu  relea&cd 
from  liability  thereunder.*  Issue  of  a  certificate  of  stock  is  not  neces- 
sary to  render  one  liable  as  a  subscriber,  either  to  the  corporation,  or 
to  or  for  the  benefit  of  creditors.' 

The  effect  of  fraud  *  or  mistake  '  in  procuring  subscriptions,  or  of 
a  uoDcomplianee  with  conditions  precedent*  or  special  terms*  in 
the  contract  of  subscription,  and  the  liability  of  the  holders  of  stock 
which  is  part  of  an  overissue  or  unauthorized  increase,"  and  the 
effect  of  a  forfeiture  or  sale  of  shares  by  the  corporation  for  non- 
payment of  ealls,^'  have  been  fully  considered  in  other  sections. 


mny  be  set  up  as  a  defense  to  an  ac- 
tion thereon  bj  a  receiver  for  the 
benefit  o(  creditora.  Uitehell  v.  Por- 
ter, —  Tei.  Civ,  App,  — ,  1B4  S.  W, 
BRl. 

■  See  1S2],  sapra. 

It  is  a  good  defense  that  there  was 
no  due  authorization  by  tlie  corpora- 
tion for  BubscriptioDB  to  its  stock,  but 
that  sucli  stock  was  in  fact  sold  by  it 
to  an  individual,  with  whom  the  de- 
fendant bad  all  of  his  transactions  in 
relation  to  it.  Stevens  v.  Lippman,  85 
N.  Y.  Misc.  347,  US  N.  T.  Supp.  419. 

*8ee  1*104,  infra, 

t  See   i  5S3,  supra. 

B  See  I  636,  supra.  And  in  addition 
to  the  cases  there  cited,  see  Salter  v. 
Williams,  2*4  Ped.  128,  rev'g  219 
Fed.  1017;  Fish  v.  Smith,  73  Conn. 
?77,  84  Am.  St.  Kep.  161,  47  Atl. 
711;  Cosmopolitan  Life  Ins.  Co.  v. 
Sheats,  20  Oa.  App.  622,  »3  8.  E.  S07; 
Morgan  v.  Buble,  81  Ore.  641,  ISO 
Pac.  543;  Mitcliell  v,  Hancock,  — 
Tex.  Civ.  App.  — ,  196  8.  W.  694; 
Mitcliell  V.  Porter,  —  Tei.  Civ.  App. 
— ,  194  S.  W.  981. 

'See  §544,  supra. 

<  As  to  the  effect  of  the  nonper- 
fcrmance  of  conditions  generally,  see 
ft  579,  supra.  And  in  addition  to  the 
eases  there  cited,  see  Temple  v. 
Lemon,  112  111.  51;  Foote  v.  Oreilick, 
166  Mich.  636,  1.12  N.  W.  473;  Seu- 
bert  v.  Scott,  39  S.  D.  278,  164  N.  W. 
75;  Silvain  v.  BenaoD,  83  Wash.  271, 


145  Pac  175;    Natwick  i 
24  Wyo.  253,  160  Pac.  i 


Teiwilliger, 
J8,  157  Pac. 


Ae  to  the  effect  of  the  nonperform- 
ance of  an  express  or  implied  condi- 
tion that  the  full  amount  of  the  cap- 
ita] stock,  or  a  specified  percentage 
thereof  shall  be  subscribed,  see  |  693 
et  seq.,  supra. 

■  See  i  601  et  se^.,  supra. 

10  See  i  3487  et  seq.,  supra. 

11  See   i  665,  supra. 

Where  the  remedy  by  forfeiture  la 
cumulative,  the  fact  that  it  exists  will 
not  prevent  the  collection  of  the  bal- 
ance due  on  the  subscription,  if  there 
has  been  no  forfeiture.  Graves  t. 
Denny,  IS  Go.  App.  71S,  84  8.  E.  187. 

A  plea  setting  up  a  remedy  by  for- 
feiture as  a  defense  to  an  action  to 
recover  the  balance  due  on  a  sub- 
scription is  demurrable  where  it  does 
not  allege  that  the  statutory  notice 
of  forfeiture  has  been  given  to  delin- 
quent subscribers,  or  that  the  stock 
Las  in  fact  ever  been  cancelled. 
Craves  v.  Denny,  15  Ga.  App,  718,  84 
S.  E.  187. 

The  subscriber  is  not  relieved  from 
liability  where  the  stock  is  sold  to 
satisfy  the  unpaid  subscription  and  is 
]>urc  based  by  the  corporation  at  o 
time  when  it  is  insolvent.  Tiger  Bros. 
V.  Rogers  Cotton  Cleaner  £  Gin  Co., 
96  Ark.  1,  30  L.  E.  A.  (N.  8,)  694, 
Ann.  Cas.  1912  B  488,  130  S.  W.  585. 
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§4104.  — Beleue  or  dischai^e  of  itockholden.  A  stockholder 
may  defeat  an  action  or  call  by  or  for  the  benefit  of  creditors  for 
payment  of  his  subscription  by  setting  up  a  valid  release  by  the 
corporation,^"  or  by  the  creditors,"  or  a  dischar^  by  operation  of 
law, — as  by  transfer  of  hia  shares,**  by  a  discharge  in  bankruptcy," 
by  a  material  alteration  of  the  contract  of  subscription  without  his 
consent,"  by  nonperformance  of  conditions  precedent,*'  by  a  ma- 
terial alteration  or  amendment  of  the  charter  of  the  corporation 
without  his  consent,*'  or  by  &  consolidation  without  his  consent.*' 

As  we  have  seen,  however,  a  corporation  cannot,  except  in  pursu- 
ance of  a  bona  fide  compromise,  release  a  stockholder  from  liability 
on  his  subscription,  as  against  existing  creditors,  by  accepting  a  sur- 
render of  his  shares,  or  purchasing  them,  or  otherwise.  As  against 
them,  the  release  is  fraudulent  and  void,  and  the  stockholder  re- 
mains liable."  This  docs  not  apply  where  a  subscriber  is  released 
in  pursuance  of  a  bona  fide  compromise.    Such  a  release  is  binding. 


H  New  Haven  Trust  Co.  v.  Qattaej, 
73  Conn.  4S0,  47  Atl.  760;  New  Haven 
Trust  Co.  V.  Nelson,  73  Conn.  477,  47 
Atl.  753;  Nesom  v.  City  Nat.  Bank,  — 
T^.  Civ.  App.  — ,  174  8.  W.715;  El- 
liott V.  Ashby,  104  Va.  716,  52  8.  E, 
383;  Shoemaker  v,  Washburn  Lumber 
Co.,  97  Wis,  585,  73  N.  W.  333;  Trevor 
V.  Whitworth,  12  App.  Cas.  409. 

A  release  before  the  corporation  be- 
gan operations  or  incurred  debts  is 
valid  HB  to  subsequent  creditors.  Com- 
Dercial  Oermania  Truat  £  8avings 
Bank  v.  Jurgena,  134  La.  7S5,  64  8o. 
703. 

The  corporation  is  not  bound  by  an 
unauthorixed  agreement  by  its  presi- 
dent that  if  certain  aubFcribera  will 
pay  their  subacriptionj  he  will  cancel 
their  notes  and  transfer  bonds  or  other 
assets  of  the  corporation  to  an  equal 
amount.  Hendpraon  v.  Hall,  134  ATa. 
455,  63  L.  H.  A.  673,  32  8a.  840. 

As  to  the  right  of  the  corporation  or 
its  officers  to  relea.«e  stock: loiders  gen- 
erally, see  it  638,  supra. 

IS  See  M105,  infra. 

l4See  1)4111,  infra. 

1»  Carey  v.  Mayer,  79  Fed.  926; 
Glenn  v.  AbcH,  39  Fed.  10;  Grand  Rap- 


ids TniBt  Co.  T,  Nichols,  —  Mich.  ■ — , 
165  N.  W.  667.    And  see  I  644,  aopr*. 

The  liability  is  k  probable  debt.  In 
ro  Putman,  193  Fed.  464. 

The  liability  is  a  probable  debt 
where  the  corporation  is  insolvent  at 
the  time  irf  the  Sling  of  the  petition. 
Burke  v.  Maze,  10  CaL  App.  806,  101 
^ac  438,  440. 

But  it  has  been  held  that  there  ia 
no  discbarge  if  the  subscription  wu 
not  due  at  the  time  of  the  discharge 
In  bankruptcy,  because  no  call  had 
been  made.  Seinple  v.  Glenn,  91  Ala. 
S45,  24  Am.  St.  Bep.  894,  9  So.  265,  G 
Bo.  46}  Snyre  v.  Glenn,  87  Ala.  831,  6 
So.  45;  Lehman,  Durr  A  Co.  v.  Glenn, 
ST  Ala.  616,  6  So.  44;  Glenn  v.  How- 
ard, 65  Md.  40,  3  Atl.  893.  Compare, 
however,  Carey  v.  Mayer,  79  Fed.  926. 
And  see  S  644,  supra. 

As  to  the  effect  of  a  discharge  in 
bankruptcy  on  a  statutory  liability 
to  creditors,  see  t  4264,  infra. 

IS  See  I  645,  supra. 

IT  See  I  57B,  supra. 

"  See  1 524,  supra. 

I*  See  i  649,  supra. 

MSee    16.19,   supra.      And    see   Bn- 


right  ■« 


Heckdcher,  240  Fed.  863;  In 
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3  L.  E.  A.  673,  32 


both  Upon  the  corporatioQ  and  as  against  creditors.'*  Aud  even 
when  there  is  no  compromise,  but  simply  a  release,  it  has  been  held 
that  subsequent  creditors  cannot  complain,  for  there  is  no  fraud  as 
against  them.**  But  there  is  authority  that  a  release  of  a  subscriber 
is  not  valid  even  as  to  subsequent  creditors,  where  the  capital  stock 
is  thereby  impaired." 

Payment  of  his  subscription  or  some  part  of  it  by  the  subscriber  is, 
of  course,  a  good  defense  pro  tanto.**  But  payments  made  by  stock- 
holders to  creditors  in  discharge  of  a  statutory  personal  liability  for 

re  pQtinaD,  103  Fed.  464;  Sargent  v. 
American  Bank  &  Trust  Co.,  80  Ore. 
J6,  164  Pbc.  759,  rehearing  denied  SO 
Ore.  16,  156  Pnc.  431;  Kramer  v. 
Hanuher,  63  Pa.  Super.  Ct.  211;  Mur- 
phy V.  Panton,  86  Wash.  637,  165  Pae. 
1074. 

WholesaJera  who  furnish  goods  to 
the  corporation  as  ordered  both  be- 
fore and  after  an  attempted  cancol- 
Ifttion  of  a  subscription  are  to  be  re- 
garded as  existing  creditors  even  in 
respect  to  goods  furnished  after  that 
time.  Murphy  v.  Panton,  S6  Wash. 
€37,  165  Pac.  1074. 

M  See  1 640,  supra. 

If  tha  subscriber  is  insolvent,  tba 
corporation  may  compromise  its  claim, 
bat  there  must  be  a  valuable  consid- 
eration for  the  rompromise.  Murphy 
V.  Panton,  96  Wash.  637,  135  Pac. 
1074. 

tt  Johnson  v.  Lull  man,  88  Mo.  567, 
IS  Mo.  App.  55;  Erskine  v.  Peck,  83 
Mo.  465,  13  Mo.  App.  280;  Shoemaker 
V.  Washburn  Lumber  Co.,  97  Wis.  585, 
73  N.  W.  333.  And  see  Qade  v.  Ftrr- 
eat  Glen  Briek  i  Tile  Co.,  165  Dl. 
367,  4e  N.  B.  286. 

O  Cbrisman -Sawyer  Banktnic  Co.  t. 
Independence  Wool  Mfj;.  Co ,  168  Mo. 
634,  68  8.  W.  1028;  Murphy  v.  Pan- 
ton,  96  Wash.  637,  165  Pac.  1074. 

M  United  SUtes.  Maryland  Bail  Co. 
V.  Taylor,  231  Fed.  119;  Franeh  ». 
Buaeh,  189  Fed.  480. 

Alabama.  Hall  t  Farley  v.  Ala- 
bama Terminal  ft  Improvement  Co., 
173  Ala.  396,  56  So.  235;  Henderson  v. 


HaU,  134  Ala.  465,  t 
So.  840. 

OaUfonUa.  Homo  Sav.  Bank  of  Los 
Angeles  v.  Los  Angeles  City  Bealty 
Co.,  —  CaL  — ,  171  Pac.  290. 

Iowa.  Merrill  v.  TimbreU,  123 
Iowa  375,  98  N.  W.  879. 

Halna  QrindJe  v.  Stone,  78  Me.  176, 
8  Atl.  183. 

HlcUgan.  Brown  v.  Weeks,  105 
Mich.  27,  161  N.  W.  945. 

Naw  Tork.  Oraeber  v.  Ehrgott,  — 
App.  Div.  — ,  169  N.  Y.  Supp.  32. 

Ongon.  Norris  Safe  ft  La<'k  Co.  v. 
Weaver,  81  Ore.  670,  160  Pac.  807; 
Shipman  v.  Portland  Const.  Co.,  9i 
Ore.  1,  128  Pac.  989. 

Texas.  0 'Boar-Nester  Uiass  Gv.  v. 
Antiexplo  Co.  (Tex.  Civ.  App.),  109 
H.  W.  180. 

Utah.  Union  Pac.  R.  Co.  v.  Blnir, 
48  Utah  3S,  156  Pac.  948.  See  also 
Uotson  V.  Hoggan,  44  Utah  295,  140 
Pac.  128.  ' 

WaeUngton.  Murphy  v.  Panton,  96 
Wash.  637,  165  Pac.  1074;  McKay  v. 
Carman,  89  Wash.  23,  153  Pae.  10S2. 

Stockholders  who  have  made  pay- 
ments on  their  stock  in  excess  of  their 
proportion  of  the  amount  due  the 
creditors  should  be  excluded,  in  levy- 
ing assessments,  and  those  who  have 
made  payments  on  account  of  their 
shares  should  be  given  credit  there- 
for. John  W.  Cooney  Co.  v.  Arling- 
ton Hotel  Co.,  —  Del.  Ch.  ~,  101  Atl. 
870. 

The  complaint  in  a  snit  to  enforce 
the  liability  must  show  for  how  many 
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corporate  debts  over  and  above  the  amoont  unpaid  on  their  stock 
cannot  be  regarded  as  payments  made  upon  the  capital  stock  so  as 
to  dischai^  them  pro  tanto  from  liability  for  the  tinpaid  portion 
of  their  subscriptions." 

§4106.  —  Waivar  or  releow  of  HaMlityl^ereditoTS.  A  creditor 
may,  by  express  contract  at  the  time  the  debt  is  incurred,  waive  his 
right  to  cfdlect  the  same  from  delinquent  stockholders  in  case  the 
corporation  faQs  to  pay  it."    And  creditors  have  no  remedy  against 


shares  the  defendant  Rnbscribed  and 
how  much  remains  unpaid  on  his  eub- 
srTiption.  Morris  Safe  &  Lock  Co.  v. 
Weaver,  81  Ore.  670,  J60  Pac.  807. 

Where  the  etatute  imposes  liability 
on  the  holders  of  stock  not  fully  paid, 
this  refers  to  stock  not  fully  p^d 
when  the  action  to  enforce  the  liabil- 
ity is  brought,  and  the  complaint  must 
allege  that  it  was  not  fully  paid  at 
that  time.  Ad  allegation  that  it  was 
issued  without  consideration  is  insof- 
Kcient.  Graeber  v.  Ehrgott,  —  N.  T. 
App.  Div.  — ,  IBB  N.  T.  Supp.  32;  Dyer 
V.  Drucker,  108  N.  T.  App.  Div.  238, 
P5  N.  T.  Sopp.  749. 

It  ia  sufficient  to  plead  that  the 
defendant  holds  stock  which  has 
never  been  paid  up.  Circumstances 
excusing  him  from  paying  the  balance 
are  matters  of  defense  to  be  pleaded 
by  him.  Atlantic  Trust  Co.  v.  Osgood, 
lis  Fed.  1019. 

It  has  been  held  by  a  number  of 
courts  that  the  burden  of  showing 
that  the  stock  has  never  been  paid 
for  in  full  is  on  the  plaintiff.  Henry 
v.  Semimian,  27  Colo.  App.  487,  150 
Pac.  818;  Speer  v.  Bordeleao,  20  Colo. 
App.  413,  79  Pac.  332;  Kelly  v.  Kil- 
lian,  133  HI.  App.  102 ;  American  Spir- 
its Mfg.  Co.  V.  Eldridge,  209  Mass. 
S90,  95  N.  E.  942  (liability  under  the 
Tllinoia  statute);  Merrill  v.  Timbrell, 
12;i  Iowa  .^75,  98  N.  W.  879;  Rich  v. 
I'ark,  —  Tei.  Civ.  App.  — ,  177  8.  W. 
ISf.  But  in  Ooodman  v.  White,  174 
N.  C.  398,  93  S.  E.  906,  it  ia  held  that 
where  a  stockholder  pleads  payment 


the  burden  of  proving  it  rests  on  him. 

The  payment  of  a  note  giv^n  for 
the  amount  of  an  unpaid  subscription 
must  be  pleaded  and  proved  by  the 
party  relying  on  such  payment  as  a 
defense.  Wyman  v.  Williams,  53  Neb. 
670,  74  N.  W.  48,  58  Neb.  833, 73  N.  W. 
285. 

An  entry  in  the  corporate  minuter 
that  stock  has  been  paid  for  in  full 
is  not  conclusive  against  creditors,  but 
they  may  show  the  true  nature  of 
the  transaction.  Home  8av.  Bank  of 
Los  Angeles  v.  Loa  Angeles  CSty 
Realty  Co.,  —  Cal.  — ,  171  Pac  290. 

In  Davi3  V.  Scott,  129  Ark.  226,  19? 
B.  W.  383,  it  was  held  that  amounts 
paid  in  by  certain  stockholders  on 
n  reorganization  of  the  corporation 
could  not  be  taken  as  payment  of 
amounts  unpaid  on  subscriptions  of 
other  stockholders  in  so  far  as  entil- 
itors  were  concerned. 

See  also  1 642,  supra. 

As  to  what  constitutes  payment,  see 
i  3501  et  seq.,  supra. 

•5  Marab  v.  Burroughs,  1  Woods  463, 
Fed.  Cas.  No.  9,112;  Union  Sav.  Bank 
<rf  San  Jose  v.  Leiter,  145  Cal.  696,  79 
Pac.  441. 

See  also  i  4260,  infra. 

*>  Babbitt  v.  Read,  23«  Fed.  42, 
aff'g  215  Fed.  395;  Rosofl  v.  Qilbert 
Transp.  Co.,  221  Fed.  972;  Fidelity 
Trust  Co.  V.  Washington  .Oregon  Cor- 
roration,  217  Fed.  568;  Babbitt  v. 
Read,  173  Fed.  712;  Camahan  v. 
Campbell,  158  Ind.  226,  63  N.  B.  384; 
Grady  v.  Graham,  64  Wash.  436,  36 
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stockholders,  if,  at  the  time  they  extended  the  credit,  they  knew  of, 
or  were  parties  to,  an  arran^meot  whereby  the  stockhold^s'  liabil- 
ity upon  their  subscriptions  was  waived  or  limited."  So  a  stock- 
holder who  is  a  party  to  a  transaction  whereby  property  is  turned 
over  to  the  company  at  a  fictitious  valuation  as  payment  in  full  for 
stock  issued,  cannot  hold  his  fellow  stockholders  as  for  unpaid  sub- 
scriptions on  their  8t^)ck  to  satisfy  a  judgment  in  his  favor  for  money 
actually  loaned  to  the  company,  since  he  has  not  given  the  credit  on 
the  faith  of  the  unpaid  snbecription  being  an  asset  of  the  corpora- 
tion." And  for  the  same  reason,  a  creditor  who  extends  the  credit 
with  notice  or  knowledge  of  the  fact  that  property  has  been  taken 
at  an  overvaluation  in  full  payment  for  stock  cannot  recover  the 
difference  between  the  value  at  which  such  property  was  taken  and 
its  actual  value  from  the  holders  of  such  stock.** 

g  1106.  —  Estoppel  or  waiver  of  right  to  set  np  defenses.    The 
estoppel  of  persons  who  have  held  shares  of  stock  to  deny  the  exist- 


L.  R.  A.  (N.  S.)  177,  116  Pae.  1098. 

'Where  corporate  bonds  refer  to  a 
mortgage  securing  them  for  the  terms 
and  ctrnditiona  upon  which  they  are 
issued,  and  the  mortgage  provides  that 
no  individual  liability  shall  eziat  on 
the  bonds,  and  no  recourse  shall  be 
had  in  favor  of  any  holder  or  owner 
thereof,  against  tmj  stockholder,  by 
the  enforcement  of  any  assessment  or 
caU,  or  otherwise,  MochhtrlderB  can- 
not be  beld  liable  on  their  unpaid  sub- 
scriptions for  tlte  benefit  of  the  hold- 
ers of  such  bonds.  Babbitt  v.  Read, 
236  Fed.  42,  afT'g  215  Fed.  395;  BoBoff 
V.  Gilbert   Transp.  Co.,  221  Fed.  978. 

Such  a  provision  is  not  contrary  to 
public  policy.  Babbitt  v.  Bead,  236 
Fed.  42,  aff'g  216  Fed.  395. 

An  i^reement  in  bonds  that  no 
slockholder  should  be  in  any  wise  lia- 
ble for  the  payment  thereof,  and  that 
no  bondholder  should  be  entitled  to 
any  remedy  to  enforce  payment  there- 
of against  any  atorkholder,  was  held 
not  to  be  a  defrnse  to  an  ai^tion  by 
a  bondholtler  to  compel  stockholderti 
to  make  good  the  difference  between 
the  par  value  of  their  stock  issued  as 
fully  paid  and  what  they  actually  paid 

705:5 


for  it.    Downer  v.  Union  Land  Co.  of 
Paul,   113   Minn.   410,   129  N.   W. 


777. 

As  to  waiver  or  release  of  statutory 
liability,  see  i  42S3  et  seq.,  infra. 

TSee  Carnahan  v.  Campbell  (lud.), 
59  N.  E.  J054,  where  it  was  held  that, 
conceding  the  correctness  of  this  rule, 
the  agreement  in  question  did  not  pur- 
port to  release  the  parties  thorcto 
fiom  liability. 

Compare  Carnahan  v.  Campbell,  15R 
In^.  226,  63  N.  E.  384. 

M  LaVeine  v.  Tiffany  Springe  & 
Land  Co.  (Mo.),  187  S.  W.  1186; 
Schroeder  v,  Edwards,  267  Mo.  459, 
164  S.  W.  lOS;  Euston  v.  Edgar,  207 
Mo.  287,  105  B.  W.  773;  Meyer  v. 
Buby-Trust  Mining  t  Milling  Co.,  192 
Mo.  102,  90  8.  W.  821.    See  also  |  3595, 

This  is  equally  true  of  a  creditor 
of  such  a  stoclibolder  who  has  be- 
come an  assignee  of  his  claim  against 
the  corporation  through  operation  of 
law  by  garnishment  proceedings. 
Meyer  v.  Buby-TruFt  Mining  ft  Mill- 
ing Co.,  192  Mo.  162,  90  S.  W.  821. 

nSee  S359.'i,  supra. 
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ence  of  the  corporation,"  or  to  deny  the  fact  or  validity  of  their  sub- 
scriptions,'' or  to  set  up  that  the  corporation  was  formed  for  a 
different  purpose  or  for  a  longer  period  than  was  contemplated 
by  their  subscription,**  or  that  their  stock  was  illegally  issued,**  or 
was  part  of  an  overissue,  or  an  unauthorized  or  irregular  increase 
of  stock,**  and  the  waiver  of  conditions  precedent  in  subsciiptions,** 
have  been  considered  in  previous  sections. 

One  who  permits  bis  name  to  appear  and  remain  aa  the  books  of 
the  corporation  as  a  stockholder  is  estopped,  as  against  corporate 
creditors,  to  deny  that  he  is  a  stockholder.** 

In  states  where  it  is  held  that  a  party  who  has  had  the  benefit  of 
an  ultra  vires  contract  wiU  not  be  permitted  to  question  its  valid- 
ity,*^ one  who  has  pled^d  his  stock  to  the  corporation  as  security 
for  the  payment  of  his  subscription  cannot  set  up  as  a  defense  to 
an  action  by  a  receiver  to  foreclose  the  pledge  that  the  statute  pro- 
hibits the  corporation  from  accepting  shares  of  its  own  stock  as  col- 
lateral.** 

"Estoppel  implies  hurt  or  injury,  the  doing  of  a  thing  which-,  but 
for  the  thing  relied  on,  would  not  have  been  done."  ** 


§4107.  Pflnons  liable — ^In  general.  Before  a  person  can  be  held 
liable  to  creditors  as  a  stockholder,  it  must  appear  that  he  subscribeu 
for  the  stock  in  question  or  otherwise  became  liable  to  pay  for  th^ 


X)  See  1 715,  aupra. 

)i  See  i  716  et  Beq.,  aupra.  And  in 
Hddition  to  the  cases  there  cited,  see 
ilnekeon  Pire  &  Marine  Ins.  Co.  v. 
Walle,  105  La.  89,  20  So.  503;  Dwin- 
ndl  V.  Minneapolia  Fire  &,  Marine 
Mut.  Ina.  Co.,  97  Minn.  340,  106  N.  W. 
a  12;  Clovciiger  v.  Moore,  71  N.  J.  L. 
148,  5S  Atl.  SS. 

One  who  permits  the  corporation  to 
hold  him  out  as  a  stockholder  is  es- 
topped, as  against  creditors  to  claim 
that  be  waa  not  a  stockholder,  but 
that  bis  sub.<<rriptioD  v 
tion,  and  that  he  was 
take  the  stock  and 
Johns  V.  Clother,  7S  1 
Pac,  755. 

8B  See  i  625,  supra. 

SSSce  i:iAS\  aupra. 

a4Sce   i3469,  supra. 


not  bound   to 
icver    did    so. 


WSee  1598,  supra.  And  in  addi- 
tion to  the  eases  there  cited,  st'e  Nat- 
wick  V.  Terwilliger,  24  Wyo.  253,  ]60 
Pac.  338,  157  Pac.  698. 

»  See  i  4209,  infra. 

8T  See  Chap.  37,  supra. 

M  Meholiu  V.  Carlson,  17  Idaho  742, 
134  Am.  St.  Bep.  286,  107  Pac.  7.15. 

MThe  holders  of  full  paid  stork, 
who  surrender  it  to  the  corporation 
and  then  immediately  subscribe  for 
the  amount  so  surrendered,  are  not 
estopped  to  deny  liability  on  such  aub- 
ecriptions,  although  the  corporat'oii 
gave  statements  to  commercial  agen- 
cies showing  such  subscriptions  upon 
'nhicb  credit  waa  extended,  since  the 
persons  extending  the  credit  arc  not 
injured  by  the  fact  that  the  stock  ia 
paid  for  in  full.  Murphy  v.  Panton, 
96  Wash.  637,  165  Pac.  1074. 


d  by  Google 


Ch.56] 


Stock  and  Stockhou)Ebs 


[§  4107 


same.**  Any  person  who  is  liable  to  the  corporation  for  a  balance 
due  on  a  subscription  is  liable,  of  course,  to  or  for  the  benefit  of  its 
creditors,  and,  as  a  general  rule,  persons  who  are  not  liable  to  the 
corporation  are  not  liable  to  creditors.  To  the  latter  proposition, 
however,  there  are  many  exceptions.  For  example,  as  ve  have 
already  seen,  a  release  of  a  subscriber  by  the  corporation  may  be 
valid  as  between  t<ie  corporation  and  the  subscriber,  but  fraudulent 
and  void  as  against  creditors,*'  and  a  stockholder  may  be  liable  to 
creditors  on  account  of  watered  or  fictitiously  paid  up  stock,  al- 
though not  lialile  to  the  corporal  iou,** 

The  liability  extciiiis  to  prefen-ed  stockholders  as  well  as  to  the 
holdets  of  common  stock.*^  Nor  does  a  provision  that  in  no  e%'ent 
shall  a  holder  of  preferred  stock  be  liable  for  the  debts  of  the  com- 
pany relieve  such  a  stockholder  from  liability  to  pay  the  balance  due 
on  his  stock.** 

The  liability  survives  the  death  of  the  stockholder,  and  may  be 
enforced  against  his  estate,*'  or  against  his  heirs,  de%-isee8  or  lega- 
tees to  the  extent  of  the  property  received  by  them  from  the  estate.** 

« Kelly  T.  Eillian,  133  HI.  App. 
102;  Shipman  v.  Portlanil  Const.  Co., 
64  Ore.  1,  128  Pac.  989. 

Stoekholdera  rannvt  b«  held  liable 
for  the  arooont  unpaid  on  ^lock  pur- 
c  baaed  by  the  corporation  nnleae  they, 
Dpon  a  sufficient  consideration,  ex.- 
pressl^  or  impliedly  promierd  to  pay 
the  aams.  Crawford  v.  Bouey,  130 
Oa.  SIS,  61  8.  E.  117. 

The  fact  that  a  perBon  at  various 
timea  received  money  from  the  assets 
of  a  corporation  does  not  make  him 
liable  for  its  return  upon  the  theory 
that  this  amount  represented  a  balanco 
dne  Dpon  an  unpaid  stork  substrrip- 
tion,  HcEay  v.  Garman,  89  Wash.  23, 
153  Pac  loss. 

If  a  persoa  subscribes  for  a  certain 
namber  of  shares,  his  liabi'ity  to  cred- 
itors is  not  affeeted  by  the  fact  that 
he  was  charged  on  the  books  and  ac- 
counts of  the  corporation  with  a  leas 
number,  and  the  corporation  never  de- 
manded payment  for  the  rest.  Haw- 
kins V.  Citizens'  Inv.  Co.,  38  Ore.  544, 
SI  Pac.  320. 

41  See  H  638,  039,  supra. 


MSee  S  3oS9  et  aeq.,  supra. 

UKirkpatrirk  v.  American  ATkali 
Co.,  140  Fed.  186. 

Both  should  be  treated  alike  in  levy- 
ing assessments.  John  W.  Coonev  Co. 
V.  Arlington  Hotel  Co.,  —  Del.  Ch.  — , 
Ifl  Atl.  879. 

See  also  post,  |4186. 

4*  Rirkpatriek  v.  American  Alkali 
Co.,  140  Fed.  186. 

U  Allen  V.  Fairbanks,  40  Fed.  188: 
Rurression  of  Shropshire,  12  La.  Ann. 
527 :  Thomas  v.  Kalbfus,  —  Ohio  St. 
— ,  119  N.  E.  412;  Jones  v.  Whit- 
worth,  91  Tenn.  502,  30  8.  W.  736: 
:Moses  V.  Ocoee  Bank,  1  Lea  (Tenn.) 
39S. 

As  to  whether  or  not  a  statutory 
liability  survives,  see  {4195,  infra. 

tf  Glenn  v.  Sotfaoron,  4  App.  Gas. 
(D.  C.)  125;  Thomas  v.  Kalbfns,  — 
Ohio  St.  — ,  119  N.  E.  412, 

The  defendant  in  such  case  may  in- 
terpose any  defense  which  the  dece- 
dr-nt  eould  bave  asserted.  Thomas  v. 
Kalbfus,  —  Ohio  St.  — ,  119  N.  E. 
412. 

See  also  1 419S,  infra. 
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The  defenses  which  a  stockholder  may  set  up  for  the  purpose  of 
escaping  liability  to  creditors  have  been  considered  in  a  former  sec- 
tion." 

§  4108.  —  Infants  and  mairied  wmnen.  A  eubscnption  for  stock 
by  an  infant  may  be  repudiated  by  hiia  when  he  attains  his  majority 
or  before,  and  in  such  a  case  be  cannot  be  held  liable  to  or  for  the 
benefit  of  creditors  of  the  corporation ;  but  he  is  liable  if  he  has  ex- 
pressly ratified  the  subscription  after  attaining  his  majority,  or  if 
he  has  impliedly  ratified  it  by  accepting  the  benefit  of  it,  or  acting 
upon  it,  or  if  he  has  failed  to  disaffirm  it  within  a  reasonable  time.** 

At  common  law,  a  married  woman  cannot  be  held  liable  to  cred- 
itors on  a  subscription  to  stock,  for  ber  contract  is  void,  hot  it  is 
otherwise  under  the  statutes  in  most  jurisdictions  removing  the  dis- 
ability of  married  women  to  contract.** 

In  states  where  the  community  property  system  «xists  as  between 
husband  and  wife,  it  has  been  held  that  a  subscription  made  by  the 
husband  will  be  presumed  to  have  been  made  for  the  benefit  of  the 
community,  and  that,  if  this  presumption  is  not  rebutted,  the  com- 
munity property  may  be  subjected  to  its  payment."  But  it  has  also 
been  held  that  although  a  subscription  by  the  husband  creates  a 
community  debt,  it  also  creates  a  separate  personal  obligation  on 
his  part,  which  is  in  no  way  dependent  upon  establishing  a  claim 
against  the  community,  and  which  is  not  affected  by  a  loss  of  rem- 
edy against  the  community  estate,  as  by  failure  to  present  a  claim 
for  the  amount  due  against  the  community  estate  on  the  death  of  the 
wife.*^ 

§  4109,  —  Other  c<w3>orations.  When  a  corporation  has  the  power 
under  its  charter  to  subscribe  for  or  purchase  stock  in  another  cor- 
poration, and  does  so,  its  liability  to  creditors  of  the  corporation  is 
the  same,  of  course,  as  that  of  any  other  stockholder."    The  authori- 

VTBek  i4I03,  supra.  BojohoB  v.  Qother,  78  Wuh.  602, 

W  See  i  S46,  supra.  l.tS  Pac.  755. 

As  to  tho  BtatDtory  liability  of  in-  »l  Bea  v.  Bslick,  87  Wash.  125,  151 

fanta,  Bee  I  4187,  infra.  Pae.  256, 

MSee  1547,  supra.  6)  In  re  Asiatic  Banking  Corpont- 

A  general  statute  imposing  liability  tion,  4  Ch.  App.  25S. 

oil      stockholder^      includeB      married  See  also  1 1133,  BUpra. 

women.     Dickinson  v,  Traphagan,  147  As   ta  the   statutory  liability   of  a 

Ala.  442,  41  So.  272.  corporation  nrider  such  eircaiiictftnc«s. 

As  to  her  statutory  liability  to  cred-  see  i  41S9,  infra. 
itOTB,  seo  J  4188,  infra. 
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ties  are  in  conflict  as  to  whether  it  ia  liable  when  its  subscriptim  or 
porehaae  was  ultra  vires.** 


§4110.  — Principal  and  ag«nt;  taurtee  and  benefioiaty.  One  to 
whom  stock  is  issued,  end  who  appears  on  tha  books  of  the  corpo- 
ration as  the  owner,  cannot  escape  liability  to  creditors  of  the  cor- 
poration for  the  balance  remaining  unpaid  on  tiie  stock  by  show- 
ing that  he  holds  the  same  merely  as  agent  or  trustee  for  another.'* 
It  is  generally  held  that  the  principal  or  real  owner  of  the  stock  is 
also  liable  under  such  circumstances,  and  that  creditors  or  a  receiver 
may  proceed  againsit  him  at  their  election.'*     And  it  has  also  been 


U  The  cases  in  which  this  qncBtitm 
has  arisen  have  been  cases  involTing 
the  statutorjr  liability  of  corpora. ions 
as  stockholders,  and  will  be  consid- 
ered in  that  connectiou.  See  i  11S9, 
infra. 

U  United  SUtea.  Brown  v.  Allen- 
bach,  166  Fei.  488;  Brown  v.  Artman, 
166  Fed.  465. 

OftUfomia.  Baines  v.  Babcock,  95 
CbI.  581,  29  Am.  St.  Rep.  158,  30  Fao. 
775,  27  Pae.  674. 

Oouwctlcnt.  Bussell  V.  Gasterbrook, 
71  Conn.  50,  40  Atl.  905. 

Delawaro.  Pell  v.  St'curitiea  Co.  of 
North  America,  -^  Del.  Ch.  — ,  100 
Atl.  788. 

UazylADd.  UcEim  v.  Glenn,  66  Md. 
479. 

New  Toik.  Uann  v.  Currie,  2  Barb. 
S94. 

England.  King's  Case,  6  Ch.  App. 
ia6;  ■Williams'  Casn,  1  Ch.  Div."  576; 
Bugg's  Cas?,  2  Dv.  &  Sm.  452;  Hoare's 
Case,  2  Johns.  A  H.  229. 

Where  a  person  takes  a  transfer  of 
shares,  and  is  registered  as  owner  on 
the  books  of  the  corpo.atioa,  he  can- 
not avoid  liability  for  the  balsnco 
due  on  the  shares.  In  an  action  b}'  a 
receiver,  by  showing  that  another  is 
tha  equitable  owner  of  the  shares, 
even  though  the  corporation  may  have 
had  notice  thereof.  Russell  v.  Easter- 
brook,  71  Conn.  50,  40  AH.  905. 

One   to  whom  stock   is   transferred 


on  the  books  of  the  eomptuy  in  mder 
to  qualify  him  to  hold  the  offiee  of 
director  thereby  holds  himself  ant  as 
being  the  owner  thereof  in  his  own 
right,  and  cannot  escape  liability  to 
creditors  by  showing  that  he  never 
had  a  beneficial  interest  In  it,  but 
held  it  as  agent  of  another,  to  whom 
he  had  delivered  the  stock  certificate 
with  a  transfer  indorsed  therSbu. 
John  W.  Cooney  Co.  v.  Arlington  Ho- 
tel Co.,  —  Del.  Ch.  — ,  101  Atl.  879; 
Fell  T.  Seearities  Cir.  of  North  Amer- 
ica, —  Del.  Ch.  — ,  100  Atl.  788. 

It  is  not  inequitable  to  permit  a 
receiver  appointed  in  volnntary  liqni- 
dation  proceedings  to  proceed  against 
the  agent  rather  than  against  the 
principal,  if  that  course  be  the  best 
for  the  creditors,  as  where  the  prin- 
cipal is  a  nonresident  and  has  not 
been  brought  into  the  proceedings, 
and  his  solvency  is  unknown.  Fell  v. 
Securities  Co,  of  North  America,  — 
Del.  Ch.  — ,  100  Atl.  788, 

This  is  equally  true  as  to  a  statu- 
tory  liability.      See    14191,   infra. 

As  to  the  personal  liability  of  agents 
or  trcstecB  on  stock  subscriptions  gen- 
erally, see  i  554,  supra. 

«  Brown  v.  AlTebach,  166  Fed.  488 : 
Brown  v.  Artmnn,  166  Fed.  485;  Fel! 
V.  Securities  Co.  of  North  America,  — 
Del.  Ch.  — ,  100  Atl.  788. 

Uii'ier  a  complaint  alleging  thot 
stork  of  a  corporation  was  subscribed 
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held  that^  where  an  incorporator  subscribes  for  stock  in  behalf 
of,  and  at  the  request  of,  all  the  incorporators,  all  of  them,  includ- 
ing the  subscriber,  are  jointly  and  severally  liable  for  the  payment 
of  the  subscription."  If  an  agent  is  held  liable,  he  has  a  remedy 
over  against  his  principal.*'  A-  person  who  holds  stock  solely  as 
agent  for  another,  and  has  no  interest  in  it  himfielf,  is  not  liable  for 
the  balance  remaining  unpaid  thereon,  where  it  haa  never  been  reg- 
istered in  his  name." 

Where  the  constitution  prohibits  the  investment  of  trust  funds  in 
corporate  stock,  a  trust  estate  cannot  be  held  liable  on  stock  pur- 
chased by  the  trustee  or  taken  by  him  io  payment  of  a  debt  due  the 
estate,  but  in  such  case  the  trustee  is  individually  liable." 

Where  there  are  two  trustees,  botii  must  be  joined  aa  defendants 
in  an  action  to  hold  the  estate  liable  on  stock.** 

§  4111.  —  Effect  Of  transfer  of  stock.  The  liability  of  a  stock- 
holder for  calls  after  a  transfer  of  stock  depends  upon  the  law  of 
the  state  in  which  the  corporation  was  created,  and  not  upon  tlie 
law  of  the  state  in  which  the  stockholder  may  reside,  and  in  which 
action  may  be  brought.** 


for  by  a  peraon  as  tmatee,  and  that, 
in  subHcribins,  he  acted  as  agent  for 
certain  other  persona  at  their  request, 
and  for  the  benefit  of  each  of  thea 
in  a  certain  proportion,  the  creditors 
of  the  corporation  or  a  receiver  may 
msintaiti  a  suit  againet  the  real  par- 
ties in  interest  to  compel  them  to  pa? 
the  amount  of  their  subscriptioDH,  and 
parol  evidence  is  admissible,  without 
anj  proof  of  frsud,  to  show  that  the 
subscriptions  were  made  by  the  nom- 
inal subscriber  as  tEcir  agent  and  for 
their  benefit.  Cole  v.  Satsop  B.  Co., 
n  Wash.  487,  43  Am.  St.  Bep.  858,  37 
Pac.  700. 

A  provision  in  the  charter  that  the 
holders  of  the  shares  <rf  record  on 
the  books  of  the  company,  and  thc^ 
only,  shall  be  liable  for  Bssrasments, 
does  not  rclievs  the  real  owner  from 
liability  under  such  circumstances. 
Brown  v.  Artman,  166  Fed.  4R5. 

See   also   §4191,   infra. 

As  to  the  liability  of  the  principal 


en*  cestui  que  trust  on  a  jinbscription 
made  by  an  agent  or  trustee  gener- 
ally, see  1 553,  sapra. 

•t  Brown  v.  Weeks,  195  Mich.  27, 
161  N.  W.  945. 

87  Fell  T.  Securities  Ob.  of  North 
America,  —  Del.  Ch.  — ,  100  Atl.  788; 
Stover  V.  Flack,  30  N.  Y.  6*.  Ajid 
see  Orr  v.  Bigelow,  14  N.  Y.  556. 

M  American  Alkali  Co.  v.  Eurtz. 
138  Fed.  392,  aff'g  134  Fed.  663. 

BBBagnell  v.  Ives,  IS4  Fed.  466. 

eOBagnell  v.  Ives,  164  Fed.  466. 

aiUnltod  Stfttos.  Priest  v.  Glean, 
51  Fed.  400. 

Alabama.  Morru  v.  Glenn,  87  Ala 
62S,  7  So.  90. 

Mwyluid.  Hambleton  v.  Glenn,  72 
Md.  331,  20  Atl.  115;  McKim  v.  Glenn, 
66  Md.  479,  8  Atl,  130. 

Ulnnesotft.  McConey  v.  Helton  Oil 
&  Gas  Co.,  97  Minn.  190,  106  N.  W.  900. 

IUmodtL  Meyer  v.  Bnb^-Tmst  Min- 
ing &  Milling  Co.,  192  Mo.  163,  90  8. 
W.  S21 ;  GIrnn  v.  Hunt,  120  Mo.  330. 
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In  Uie  absence  of  a  statutory  provision  *'  or  an  agreement  *•  to  the 
contrary,  it  is  generally  held  that  a  bona  fide  transfer  of  stock,  per- 
fected on  the  books  of  the  corporation,  when  thia  is  required,  dis- 
charges the  transferrer  from  any  further  liability,  either  to  the  cor- 
poration or  to  creditors,  for  calls  or  assessm^its  made  after  the 
transfer,  bat  not  for  calls  made  prior  thereto,  and  the  transferee 
takes  his  place  and  becomes  liable  for  calls  or  assessments  made  after 
the  transfer,  but  not  for  those  made  before.**  In  other  words,  a 
stockholder  may  generally  relieve   himself   from  liability   for  any 


•>  8«e  1 4196  et  aeq.,  infra. 

•SGeneTBlly  the  tranflferrer  re- 
mains liable  for  calls  previoasly  made, 
but  the  eontrary  is  tme  where  the 
transferee  agrees  to  aasuine  all  of  the 
transferrer 's  liability  as  a  part  of 
the  considers tion  for  the  transfer,  and 
this  is  assented  to  by  tbe  corporation 
or  ratified  by  it.  Hall  &  Farley  v. 
Alabama  Terminal  &  Improvement  Co., 


173  Ala.  398,  66  So.  235. 

SiXTnltod  SUtea.  Pullman  y.  Up- 
ton, 96  U.  8.  328,  24  L.  Ed.  818;  Web- 
ster V.  Upton,  91  U.  8.  65,  23  L.  Ed. 
384;  Glenn  v.  Porter,  73  Fed.  275; 
Upton  V.  Burubam,  3  Bise.  520,  Fed. 
Cas.  No.  16,799,  3  Bias.  431,  Ped.  Cas. 
No.  16,798;  Uptmi  v.  Haasbrongh,  3 
Hiss.  417,  Fed.  Cas.  No.  16,801. 

Alabama  Hall  ft  Farley  t.  Ala- 
bama Terminal  ft  Improvement  Oo., 
173  Ala.  398,  56  So.  835;  Henderson 
V.  Uayflcld  Woolen  Mills,  153  Ala. 
625,  4S  So.  211;  Allen  v.  Montgomery 
R.  Co.,  11  Ala.  437. 

Arkaniaa  Davis  v.  Scott,  1S9  Ark. 
226,  196  8.  W.  383. 

California.  Perkins  v.  Cowlea,  157 
Cal,  625,  30  L.  B.  A.  (N.  S.)  283,  137 
Am.  St.  Bep.  158,  108  Pa^.  711;  Peo- 
ple's Home  S&v.  Bank  v.  Bickard,  139 
Cal.  285,  73  Pac.  858. 

nUnola.  Kellogg  v.  Stockwell,  75 
in.  68. 

Iowa.  Wishard  v.  Hansen,  99  Town 
307,  61  Am.  St.  Bep.  238,  68  N.  W.  691. 

Loolslails.  Haynea  v.  Palmer,  13 
htt.  Ann.  240. 


Maine.    Libby  v.  Tobey,  82  Me.  397, 

19  Atl.  904. 
IfaiTlaad.  Brant  v.  Ehlen,  59  Md.  L 
Mlnnoaota.      In    re    People's    Live 

Stock  Ins.  Co.,  5S  Hinn.  180,  57  N.  W. 

468. 


MlBBonrl.  Banta  v.  Hnbbell,  167 
Ho.  App.  38,  150  S.  W.  1089;  Dalu 
Mfg.  Co.  V.  Trumbull  Seed  Co.,  95  Mo. 
App.  144,  68  8.  W.  951. 

Ksw  ToTk.  Sigua  Iron  Ca.  v.  Brown, 
171  N.  Y.  488,  64  N.  B.  194,  aff'g  58 
App.  Div.  436,  69  N.  Y.  Supp.  295; 
Tncker  v.  Oilman,  121  N.  T.  189,  24 
N.  E.  302,  45  Hun  193;  Billings  v. 
Bobinson,  94  N.  Y.  415,  28  Hun  122; 
iKham  V.  Buckingham,  49  N.  Y.  216; 
Cole  V.  Byan,  52  Barb.  168;  Cowlesv. 
Cromwell,  25  Barb.  413;  Mann  v.  Cnr- 
rie,  2  Barb.  294. 

PeanBylvtuila.  Fiuletter  v.  Acety- 
lene Light,  Heat  ft  Power  Co.,  215  Pa. 
86,  64  Atl.  429;  Bell's  Appeal,  115  Pa. 
8t.  88,  S  Am.  St.  Bep.  532,  8  Atl.  177. 

Sontb  Carolina.  Eftrd  v.  Piedmont 
Land  Improvement  ft  Investment  Co., 
55  8.  C.  78,  32  S.  B.  758,  897. 

Texas.  Bich  v.  Park,  —  Tex.  Civ. 
>pp.  — ,  177  8.  W.  184. 

WaSblngton.  Murphy  v.  Panton,  96 
Wash.  637,  165  Pao.  1074;  Walton 
Inmber  Co.  v.  Commonwealth  Lum- 
ber Co.,  95  Wash.  295,  16.1  Pan.  762; 
Tverson  v.  Bradrick,  54  Wash.  633, 104 
Pae.  130. 
I.  England.     Harrison's   Case,    6   Ch. 

3      App.  286;  Gilbert's  Case,  6  Ch.  App. 

559;  Weston's  Case,  4  Ch.  App.  20. 
7061 
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balaace  remainiiig  due  od  hia  stock,  not  already  called  for,  by  trans- 
ferriQg  the  same,^  and  the  transferee  will  become  liable  therefor  in 
his  place.*"  Hence,  in  order  to  hold  a  person  liable  as  a  stockholder 
for  an  unp^d  8ubscripti<Hi  it  must  be  allied  and  proved  that  he 
v!Bs  a  stockholder  when  the  liability  is  sought  to  be  enforced.''  And 
if  he  is  a  stockholder  when  the  action  to  enforce  his,  liability  is 
commenced,  it  is  nc  defense  that  the  plaintiff  became  a  creditor  aftt^r 
he  acquired  it." 

In  some  jurisdictions,  however,  it  is  held  that  a  transfer  will  not 
relieve  the  transferrer  from  liability  to  creditors  who  became  such  be- 
fore the  transfer,  but  will  relieve  him  from  liabilitf  to  future  cred- 


8ee  also  f  3769,  evpta. 

As  to  the  offset  of  a  transfer  of 
stock  on  the  statutory  liability  of 
stockholders,  see  i  4196  et  seq.,  infra. 

U  UeConey  v.  Belton  Oil  ft  Oas  Co., 
97  Minn.  190,  106  N.  W.  900{  Cole  v.^ 
Adams,  19  Tex.  Civ.  App.  507,  49  8. 
W,  1052. 

"At  common  law  a  stockholder 
eoald  transfer  hb  stock  at  any  time, 
and  was  thereafter  relieved  of  all  lia- 
bility on  account  thereof."  Fidelity 
b  Columbia  Trust  Co.  v.  Edelen,  176 
Ky,  376,  195  8.  W.  447. 

A  BtOckholdeT  "can  discharge  him- 
self by  a  bona  fide  transfer  of  the 
stock  to  B,  solvent  party  with  the  as- 
eent  of  the  corporation,  which  ia  at 
the  time  solvent. ' '  Henderson  v. 
Mayfield  Woolen  mils,  153  Ala.  62S, 
45  So.  211. 

An  original  subscriber  sued  aa  a 
stockholder  who  claims  to  have  been 
released  from  liability  by  a  sale  of 
his  stock  should  jipecially  plead  that 
fact  as  a  defense.  Harrell  v.  Blount, 
112  Ga.  711,  38  8.  E.  56. 

In  Walton  Lumber  Co,  v.  Common- 
wealth Lumber  Co.,  95  Wash.  295,  163 
Pae.  762,  it  was  held  that  while  a. 
resolution  of  the  board  of  directors 
requiring  subscribers  to  pay  two  per 
cent  per  month  on  their  tiubscriptions 
until  the  full  amonnt  waa  paid  was, 
in  snbstance,  a  call,  it  did  not  change 
the  character  of  the  aubscriber'a  debt 


so  a«  to  make  a  stockholder  who  sold 
and  transferred  his  stock  liable  to  sub- 
sequent creditors. 

M  Davis  T.  Scott,  129  Ark.  226,  195 
S.  W.  383;  Crawford  v.  Swieord,  — 
Ga.  — ,  84  8.  B-  J,025,  rev'g  judgment 
£0  Ga.  App.  35,  92  8.  B.  394;  McAl- 
lister V.  American  Hospital  Ass'n,  62 
Ore.  530,  125  Pac.  286;  Mountain  Lake 
Land  Co.  V.  Blair,  109  Va.  147,  63  So. 
751. 

V^This  is  true  in  an  action  by  the 
superintendent  of  banks  to  collect 
nnpaid  subscriptions.  Sargent  v.  Wa- 
terbury,  83  Ore.  159,  161  Pac.  443,  re- 
hearing denied  163  Fac  416. 

There  is  no  presumption  that  be* 
cause  the  defendants  are  alleged  to 
have  been  stockholders  when  the 
stock  was  originally  issued  to  them, 
they  continued  to  be  such  when  the 
suit  waa  brought.  The  statutory  pre- 
sumption "that  a  thing  once  proved 
tu  exist  continues  as  long  as  is  usual 
with  things  of  that  nature"  does  not 
apply,  since  duration  is  not  an  inva- 
riable attribute  of  ownership  in  shares 
of  stock.  Moreover,  the  presumption 
is  a  tula  of  evidence  and  net  of  plead- 
ing, and  cannot  talie  the  place  of 
averment.  Sargent  v.  Watcrbury,  83 
Ore. '159,  161  Pac.  443,  rehearing  de- 
nied  163   Pac.  410. 

68  Calumet  Paper  Co.  v.  Stotta  Inv. 
Co.,  96  Iowa  147,  59  Am.  St.  Bep.  362, 
64  N.  W.  782. 
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itora.**  And  by  express  statutory  provision  in  some  states  a  transfer 
of  stock,  although  in  good  faith,  and  to  a  responsible  person,  does  not 
relieve  the  transferrer  from  liability,  but  he  continues  liable  for  future 
aa  well  as  past  calls,  although  the  transferee  becomes  liable  also.™ 
And  original  incorporators  who  make  false  statements  as  to  the  amount) 
of  capital  stock  actually  paid  in  are  liable  to  creditors  who  deal  with 
the  corporation  in  reliance  thereon,  though  the  credit  is  extended  after 
they  have  parted  with  their  stock." 

A  transfer  of  shares,  to  discharge  the  transferrer  from  liability  to 
creditors  for  a  balance  tlue  thereon,  must  not  be  merely  colorable ;  '* 
and  farther  than  this,  it  must  be  to  a  person  capable  of  assuming  the 
liability.™  Nor  can  a  stockholder  escape  liability  by  transferring  his 
stock  to  another  without  his  knowledge  or  consent, ■"*  In  this  country, 
the  courts  have  held  that  a  stockholder  remains  liable  if  he  transfers 
his  shares  to  a  person  whom  he  knows  to  be  insolvent,  for  the  purpose 
of  escaping  liability,  although  the  transfer  may  be  out  and  out.  In 
England  this  rule  is  not  recognized,  but  it  is  held  that  a  transfer, 
unless  it  is  merely  colorable,  discharges  the  transferrer  from  further 
liability,  although  it  may  be  made  to  a  person  known  to  be  insolvent, 
and  for  the  purpose  of  avoiding  liability.'" 

.  After  a  corporation  becomes  insolvent,  a  stockholder  cannot  escape 
liability  for  a  balance  due  on  his  subscription  by  voluntarily  assign- 
ing hifl  certificate  in  blank,  and  delivering  it  to  the  treasurer  of  the 
corporation  at  his  request."™  Nor  can  a  stockholder  escape  liability 
for  a  balance  due  on  his  stock  by  transferring  the  same  after  com- 
mencement of  an  action  to  enforce  his  liability." 

The  liability  of  a  transferee  of  stock  ^ich  was  issued  as  full  paid, 
when  it  was  not  so  in  fact,  has  been  considered  in  a  previous  section," 

W  Walton   Lumber   Co.   v.   Common-  78  See    S  4201,    infra, 

v/ealth  Lumber  Co.,  S5  Wash.  293, 163  71  See   i  4:>0:t,  infra. 

Pac.  763.  74  See  MlJOl,  infra. 

Stockholders  are  only  liable  to  cred-  7B  See  S  4202,  infra. 

itofB  for  debta  and  contracts  created  7fl  Burt  v.  Real  Eatate  Exchange,  175 

while     they    were     BtockholderB,    and  Fa.  St.  610,  52  Am.  St.  Bop.  sm,  34 

not  for  those  created  after  they  have  Atl.  823. 

in  good  faith  disposed  of  their  shares.  77  Calumet  Paper  Co.  v.  Slotts  Inv. 

Hall  V.  Hughes,  119  Md.  487,  87  All.  Co.,  96  Iowa  147,  59  Am.  St.  Eep.  362, 

:i87.  64  N.  W.  7N2. 

TaSee   M196  et  seq.,  infra.  7»See  113587,  3771,  supra. 

71  UcBryan  v.  Universal  Elevator 
Co.,  130  Mich.  Ill,  97  Am.  St.  Rep. 
453,  89  N.  W.  683. 
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g  4112.  —  Effect  of  pledge  of  stock.  In  the  abseDce  of  a  statntory 
provision  to  the  contrary,  a  person  who  has  taken  a  transfer  of  stock, 
and  appears  on  the  hooks  of  the  corporation  as  the  owner,  j^  none  the 
less  liable  to  creditors  for  a  balance  due-  on  the  stock  because  he  holds 
the  same  merely  as  collateral  security ; ""  but  of  coutse,  if  the  pledgee 
is  compelled  to  pay  assessments,  he  is  entitled  to  recover  the  same  from 
the  pledgor." 

A  pledgee  of  stock  is  not  liable  where  he  does  not  appear  on  the 
books  as  a  stockholder,  but  the  entry  in  the  stock  books  and  all  the 
other  records  of  the  corporation  show  that  he  holds  the  stock  merely 
as  collateral  security.'* 

In  some  states  it  is  expressly  provided  by  statute  that  the  pledgee 
shall  not  be  liable." 

§  4113.  By  whom  lialnli^  may  be  enforced— In  general.  As  a 
general  rule  the  liability  may  be  enforced  by  any  creditor  of  the  cor- 
poration who  bas  recovered  judgment  against  the  corporation  and  had 
execution  thereon  returned  unsatisfied,**  provided  he  has  not  waived 
his  right  or  released  the  stockholder.**  Ordinarily  the  liability  inures 
to  tiie  benefit  of  future  as  well  as  existing  creditors.**    And  in  some 

the  equitable  title  ttr  stock  as  in- 
(Icimnity  for  liability  npon  &  note  ot 
the  corporation  is'  not  liable.  McAl- 
lister V.  American  HOHpital  Asa 'n,  62 
Ore.  530,  125  Pac.  288. 

See  also  1 4193,  infra,  and  cases 
there  cited. 

usee    1-4193,  infra. 

IS  As  to  the  necessity  for  exhaust- 
ing the  legal  remedies  against  the 
corpsration,  see  t4129,  infra. 

HSee  14105,  supra. 

UDurand  v.  Brown,  236  Fed.  609; 
Jackson  Fire  &  Marine  loa.  Co.  v. 
Walls,  105  La.  88,  39  8o.  503;  Clark 
V.  B.  C.  Clark  Mach.  Co.,  ISl  Mich. 
416,  115  N*.  W.  416. 

In  Ihiraud  v.  Brown,  236  Fed.  609, 
it  was  held  that,  although  this  is  the 
general  rule,  persons  who  extended 
credit  to  the  corporation  after  the  re- 
cording of  a  mortgage  of  corporate 
property,  given  to  secure  the  return 
of  money  advanced  to  it  by  the  al- 
leged stockholder,  under  an  agreement 
giving  him  an  option  to  purchase  stork 


W  Pullman  V.  TTpton,  96  U.  6.  328, 
21  L.  Ed.  818;  Bainea  v.  Babcock,  95 

Cal.  5S1,  29  Am.  St.  Rep.  15»,  30  Pac. 
778,  27  Pac.  674;  People's  Home  8av. 
Bank  v.  Rauer,  2  Cal.  App.  445,  84 
lac.  329;  Tierney  v.  Ledden,  143  Iowa 
286,  31  Ann.  Cas.  105,  121  N.  W.  1050; 
Calumet  Paper  Co.  v.  Stotts  lav.  Co., 
96  Iowa  147,  59  Am.  St.  Bep.  362,  84 
N.  W.  782;  Hale  v.  Walker,  31  Iowa 
344,  7  Am.  Rep.  137.  Compare  Man- 
dion  V.  Firemen 's  Ins.  Co.,  11  Bob. 
(La.)   178. 

See  also  £3921,  supra. 

As  to  the  liability  of  pledgees  un- 
der statutes  imposing  liability  upon 
stockholders,  see  g  4193,  infra. 

aOMcCslla  V.  Clark,  55  Ga.  53. 

See  also  £  3914,  Bupra,  and  S  41S3, 

■1  Union  8av.  Ass'n  v.  Beligman,  92 
Mo.  635,  1  Am.  St.  Bep,  776,  15  S.  W. 
630. 

Only  the  holder  of  the  legal  title 
to  the  stock  is  liable  for  the  unpaid 
subscription.     Hence   one  who  holds 
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jnrisdictions  it  is  held  to  exist  for  the  benefit  of  al!  of  the  creditors, 
regardless  of  whether  their  claims  were  contracted  before  or  after  the 
stock  was  issued. *"  But  it  is  generally  held  that  an  issue  of  watered 
or  fictitiously  paid  up  stock  cannot  be  attacked,  nor  the  holders  thereof 
compelled  to  pay  its  full  par  value,  by  or  for  the  benefit  of  pers<His 
who  dealt  with  the  corporation  and  became  creditors  before  the  stock 
was  iBsued," 

The  liability  may  be  enforced  by  the  assignee  of  a  judgment  ered- 
itor.**  In  the  absence  of  fraud,  the  court  may  not  inquire  into  the 
consideration  paid  for  the  assignment  of  claims  by  creditors.*^  And 
the  fact  that  creditors  became  such  by  assignment  of  claims  after  the 
corporation  became  insolvent  does  not  limit  their  recovery  to  the 
amount  paid  by  them  for  such  ciums.** 

The  right  of  purchasers  from  receivers,  assignees  for  creditors,  or 
trustees  in  bankruptcy  to  enforce  the  liability  will  be  considered  in  a 
subsequent  section." 

§4114.  — Creditors  vbo  are  also  stodkbolders.  According  to  the 
weight  of  authority,  a  creditor  is  not  precluded  from  maintaining  a 
creditors'  suit  because  he  happens  also  to  be  a  stockholder  in  the  cor- 
poration, even  though  he  has  not  paid  his  own  subscription  in  full." 
The  other  delinquent  stockholders  cannot  set  off  against  their  indebt- 

fT  to  treat  ths  advances  as  a  loan,  recover  unpaid  BobieHptiona.     Argall 

eonld    n<Tt   complain    that   such   stock  t.  Sullivan,  83  Minn.  71,  85  N.  W.SSl. 

hod  not  been  fully  paid.  Tlie   statute   ie   lemedial   and   is   to 

M  Thig  is  true  in  Connecticut,  whero  bn    liberally    construed.       The    wont 

the  liability  is  not  baaed  upon  either  "representatives"    in    the    provision 

the   "trust   fund"   or    the    "fraud"  authorizing    such     nn     action     to     be 

theory,  but   ia  imposed  by   a  statute,  brought    by    "the    person    obtaining 

'  ^ihich  "clearly  contemplates  that  all  such  judgment  or  his  representatives" 

creditors  are  entitled  to  be  paid,  and  inoludes  an  aisignee.    Argall  v.  Sulli- 

tbat   stockholders   are  bound   to   pay  van,  83  Minn.  71,  SS  N.  W.  931. 

tbem  if  the  stock  held  by  them  has  MOordon   v.   Cummings,   7S  Wash, 

not  been  paid  for  in  full."     Bosoff  v.  CIS,  139  Pac.  489. 

Gilbert  Trnnsp.  Co.,  221  Fed.  973,  M  Oordon    v.    Cummings,   78   Wash. 

•7  See  3  35SS,  supra.  515,  139  Pae.  4S9. 

M  An  assignee  of  the  judgment  may  MSee  1 4117,  infra. 

maintain   garnishment  proceedings  in  M  Boeoff  v.  Gilbert  Transp.  Co.,  E31 

'  the  name  of  the  assignor.     Henderson  Fed.   972;   Bissit   v.   Kentucky   River 

V.  Hall,  134  Ala.  4S5,  63  L.  B.  A.  673,  Nav.  Co.,  15  Fed.  353;  Blood  v.  Serena 

32  So.  840.  Land  ft  Water  Co.,  150  Cai.  764,  89 

An  assignee  of  a  judgment  creditor  Pac.  1090;  Bickley  v.  Sehlag,  40  N.  J. 

may  institute  a  suit  under  the  Minne-  Eq.  S.IS,  20   Atl.   250;   Union   Pac.  R. 

sota  atatute  to  sequestrate  the  prop-  Co.  v.  Blair,  48  Utah  38,  156  Pac.  948; 

erty  of  an  insolvent  corporation  and  Wilson  v.  Kiesel,  9  Utah  397. 
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edness  to  the  corporation  the  plaintiff's  indebtedness  to  it,  and  hence 
the  fact  that  his  liability  exceeds  tlie  amount  of  his  claim  will  not  pre- 
vent him  from  recovering  against  them."*  But  in  such  ease  the  cred- 
itor stockholder  must  first  pay  in  the  unpaid  portion  of  his  subscrip- 
tion,** and  must  contribute  ratably  with  the  defendant  stockholders 
towards  the  liquidation  of  his  demand  against  the  corporation."  And 
there  is  authority  to  the  effect  that  he  cannot  maintain  an  action  at 
law  against  other  stockholders  under  such  circumstances.*' 

The  liability  is  not  affected  by  the  fact  that  one  of  the  delinquent 
stockholders  is  also  a  stockholder  of  the  creditor  corporation  by  which 
Buch  liability  is  sought  to  be  enforced,*^ 

A  stockholder  is  not  a  creditor  within  the  meaning  of  the  rule  that 
creditors  may  recover  from  stockholders  of  an  insolvent  corporation 
the  amount  of  their  unpaid  subscriptions  to  the  capital  stock."  And 
in  case  of  insolvency  no  stockholder  can  be  made  liable  to  call  for 
the  benefit  of  a  fellow  stockholder.  But,  as  we  have  seen,  where 
Beveral  stockholders  are  indebted  to  the  corporation  on  account  of 
unpaid  subscriptions  and  one  of  them  ifi  compelled  to  pay  more  than 
his  proportion  to  or  for  the  benefit  of  creditors,  he  is  entitled  to  con- 
tribution from  the  others."  Stockholders  who  have  paid  their  sub- 
scriptions are  entitled  to  have  the  liability  of  those  who  have  not  paid 

As  to  the  right  of  a  creditor  who  &   Water   Co.,   ISO   Cal.   784,  89   Pac 

ie    also    a   stockholder    to    enforce    a  1090;  Bickley  v.  Schlag,  46  N.  J.  Eq. 

statutory     liability     of     etockbolders,  533,  20  Atl.  250. 

Bee  S4211,  infra.  "He    must    contribute    pari    passu 

K  Blood   V.   Serena  Land   &   Water  with    the    other    stockholders    to    the 

Co.,  150  Cal.  Tfl4,  89  Pae.  1090.  payment  of  the  amount  due  hire,  if 

"Aa'  a   BtockhoUler   owing   a   sub-  any."    Wilson  v.  Kiesel,  9  Utah  39T, 

seription"  the  plaintiff  "is  bound  to  35  Pac.  4S8. 

apply    thia    subscription    toward    the  MSee   M^ll,  infra. 

satisfaction  of  the  debts  of  the  cor-  BTFtather     v.     Economy     Slugging 

poration;  but  there  is  no  reason  why,  Mach.  Co.,  71  N.  H.  398,  53  Atl.  454. 

merely  because  he  unites  in   his  own  >■  Esgen  v.  Smith,  113  Iowa  25,  84 

person  the  two  characters  of  creditor  N.  W.  954. 

and   stockholder,  he   ahouhl,  as  stock-  One  who   pnrch&seB  stock  from  an- 

holder,  be  compelled   to  bear  the  en-  other    stockholder    is    not    a    creditor 

tire    burdeo    of    satisfyicg    his    own  within  the  meaning  of  the  rule  that  a 

claim,    for    which    other    stockholders  ci-editor   may   recover   from   a   stock- 

nre  equally  liable."    Blood  v.  Serena  holder  the  balance  which  should  have    ' 

Land   &   Water   Co.,   130  Cal.   764,  89  bi'pn  paid  on  stock  not  fully  paid  in 

Pac.  1090.  money  or  money's  worth.    LaVeinev. 

M  Union   Pae.   S.    Co.    v.   Blair,   48  Tiffany    Springs   &   Land    Co.    (Mo.), 

TTiah  38,  l.-ifl  Pnc.  9+8.  1S7  s!  W.  1186. 

MBissit    V.    Kentucky    Biver   Nav.  M See  84102,  lupra. 
Co.,  15  Fed.  333;  Blood  v.  Serena  Land 
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enforced  for  the  benefit  of  the  corporation  or  for  tJie  purpose  of 
adding  to  its  assete  where  it  has  ceased  to  be  a.  going  concern.'  And 
a  stockholder  may  sue  to  compel  the  payment  of  unpaid  subscriptions 
where  the  proper  corporate  officers  neglect  or  refuse  to  do  so.' 

§4116.  — Seeeivers,  tnutees  in  bankrupti^,  asBignees  for  ored- 
Itors,  and  the  like.  A  general  assignment  by  a  corporation  for  the 
Ijenefit  of  creditors  passes  to  the  assignee,  with  the  other  assets  of  the 
corporation,  the  right  to  collect,  for  the  benefit  of  creditors,  balances 
due  from  the  stockholders  on  subscriptions  to  stock.'  And  generally 
the  liability  of  the  stockholders  for  the  amount  remaining  unpaid 
mar  be  enforced  by  an  assignee  in  insolvency,*  or  a  receiver,*  when 


1  BtockholderB  of  an  insolvent  atrr- 
poratios  who  have  paid  their  subscrip- 
tions ntaT'  sue  to  compel  others  who 
huve  not  -psid  to  do  so,  so  thH,t  the 
atnoimt  can  be  treated  as  part  of  the 
oasetE  of  the  torporatioo  for  distrlbu- 
tioo.  Bank  of  Dea  Arc  v.  Moody,  110 
Ark.  39,  161  8.  W.  134. 

SSeo  H73,  Bupra. 

S  United  Btat«s.  Olenn  v.  Marbory, 
145  XS.  S.  499,  36  L.  Ed.  790. 

Alabama.  Cb  amber)  aiit  v.  Brom- 
berg,  83  Ala.  676,  3  So.  434. 

OaUfomlk.  Eohler  v,  Agassiz,  99 
Cal.  9,  33  Pae.  741. 

Iowa.  JoiinBon  v.  Morgan,  176  loWa 
577, 160  N.  W.  2. 

Kaomo.  Beal  v.  Dillon,  5  Kan.  App. 
27,  47  Pac.  817. 

Holne.  Dunn  v.  Howe,  96  Fed.  160 
(under  the  Maine  atatnte). 

HaE:^and.  Glenn  v.  Williams,  60 
MA.  93. 

lUaaoail.  Heqnenibourf;  v.  Edwards, 
15.1  Mo.  514,  56  8,  W.  490;  Bppright 
V.  Nickerson,  78  Mo.  482;  Shockley  v, 
Fisher,  75  Mo.  498;  Banta  v.  Hubbell, 
167  Mo.  App.  38,  150  a  W.  1089;  Has- 
kell V.  Bella,  14  Mo.  App.  91;  Frank- 
lin V.  Menown,  11  Mo.  App.  592,  10 
Mo.  App.  570;  Lionbergur  v.  Broadway 
Ssr.  Bank,  10  Mo.  App.  499. 

Vtnr  YoA.  Stoddard  v.  Lnm,  159 
N.  T.  285,  45  L.  R.  A.  551,  70  Am.  St. 
Sep.  541,  63  N.  E.  1103,  rev'g  32  App. 
Div,  685,  53  N.  T.  Snpp.  607. 

7067 


FansBylvsnlh  Cook  v.  Carpenter, 
212  Pa.'  165,  1  L.  H.  A.  (N.  8.)  900, 
108  Am.  St.  Rep.  85+,  4  Ann.  Gas.  723, 
61  Atl.  799;  Citizens'  &  Miners'  Bav. 
bank  ft  Trust  Co.  v.  Oillespie,  116  Pa. 
St.  584,  9  Atl.  7.1;  Germantown  Pas- 
einger  Ry.  Co.  v.  Pitlor,  60  Pa.  St. 
124,  100  Am.  Dec.  546;  West  Chester 
&  P.  R.  Co.  V.  Thomas,  2  Phila.  344. 

Trancsaea.  Cartwright  v.  Dickinson, 
68  Tenn.  476,  7  L.  B.  A.  706,  17  Am. 
St.  Bep.  910,  12  8.  W.  1030. 

Vli^Sift.  Vanderwerken  v.  Glenn, 
85  Va.  9,  6  8.  E.  808;  Lewis'  Adm'r  v. 
Olenu,  84  Va.  947,  6  8.  K  886. 

WaaUngton.  McKay  v.  Blwood,  12 
Wash.  570,  41  Pac.  919. 

At  eommou  law,  the  aasignee  cannot 
Bue  in  his  own  name  at  law,  but  must 
eue  in  the  name  of  the  corporation. 
Glenn  v.  Marbury,  145  U.  B.  499,  36 
I-  Ed.  790. 

See  also  §  688,  supra. 

As  to  the  remedies  of  the  assignee, 
see  i  4122,  infra. 

Ag  to  the  right  of  an  assignee  to  en- 
force a  statutory  liahility  of  etork- 
holders,  aee    S  4214,    infra. 

4  In  re  Minnehaha  Driving-Park 
AsB-n,  53  Minn.  423,  55  N.  W.  598; 
MarBon  v.  Deither,  49  Minn.  423,  52 
N.  W.  38. 

Btmited  SUtea.  Hollanrler  v.  Hens- 
lip,  222  Fed.  808;  RosofT  v.  Gilbert 
Transp.  Co.,  221  Fe.l.  972:  Republic 
Iron  ft  Steel  Co.  v.  Carlton,  189  Fed. 
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he  is  authorized  to  enforce  it  by 
126;  Land  Title  ft  Trust  Co.  v.  As- 
)>halt  Co.  of  America,  127  Fed.  1; 
Kroegher  v.  OalivadB  Colonization  Qo., 
119  Fed.  641;  Winans  v.  McKean  B. 
&  Nav.  Co.,  e  Blatchf.  ai5,  Fed.  Cas. 
No.  17,862. 

Delamre.  John  W.  Cooney  Co.  v. 
Arlington  Hotel  Co.,  —  Del.  Ch.  — , 
101  Atl.  879. 

CFaorgia.  Hightower  v.  Tfaornton,  8 
Ga.  486,  52  Am.  Dec.  412;  Graves  v. 
Denny,  15  Ga.  App.  718,  84  8.  K  187. 
See  alao  Tichenor  v.  Williama  Block 
Pavement  Co.,  116  Ga.  303,  42  B.  E. 
SOS. 

IlUnola.  Great  Western  Tel.  Co,  v. 
Gray,  122  Ul.  630,  14  N.  E.  214. 

Indiana.  Morion  Trust  Co.  v.  Bliih, 
170  Ind.  686,  18  L.  R.  A.  (N.  B.)  347, 
8S  N.  E.  344,  84  N.  E.  814;  Carnahan 
V.  Campbell,  158  Ind.  226,  63  N.  B. 
384;  Id.  (Ind.),  59  N.  E.  1054;  Gainey 
V.  Gilson,  149  Ind.  5S,  48  N.  E.  633; 
Bee  I  V.  Brammer,  56  Ind.  App.  180, 
101  N.  E.  1043. 

LoDlslaiu.  Winterhaler  v.  Hoffman, 
119  La.  125,  4»  So.  080;  Jackson  Fire 
&  Marine  Ins.  Co.  v.  Wallo,  105  La. 
8fl,^  So.  503. 

Maiyland.  Frank  v.  Morrison,  68 
Md.  423;  Stillman  v.  Dougtierty,  44 
Md.  380;  Hall  v.  United  States  Ins. 
Co.  of  Baltimore,  5  Gill  484. 

MlrJllgan.  McBryan  v.  Universal 
I.levBtor  Co.,  130  Mich.  Ill,  97  Am. 
St.  Kep.  453,  89  N.  W.  683. 

Minnesota.  Baating  v,  Ankeny,  64 
Minn.  133,  66  N.  W.  266;  Spooner  v. 
Buy  St.  Louis  Syndicate,  47  Minn;  464, 
50  N.  W.  001. 

MlBSOtul.  Berry  v.  Bood,  163  Ho. 
316,  67  S.  W.  644. 

Nebrsaka.  Wyman  v.  Williams,  S3 
Neb.  670,  74  N.  W.  48,  52  Neb.  833, 
73  N.  W.  285. 

New  Jersey.  McDermott  v.  Wood- 
house,  87  N.  J.  Eq,  124,  99  Atl.  103. 
See  V.  Heppenheimer,  55  N.  J.  Eq.  240, 
.16  Atl.  966,  aff'd  56  N.  J.  Eq.  453,  41 


the  court  appointing  him.  And  it 
Atl.  1116  (mem.  dee.);  Barkalow  ▼. 
Tottan,  53  N.  J.  Eq.  573,  32  AtL  8. 

Now  York.  Dayton  v.  Borst,  31  N. 
Y.  43S;  Rankine  v.  Elliot,  16  N.  Y. 
377;  Van  Schaiek  t.  Maekin,  129  App. 
Div.  335,  113  N.  T.  Supp.  408; 
Wagenen  v.  Clark,  22  Hun  497;  Na- 
than T.  Whitlock,  9  Paige  152. 

HortL  OaroUna.  Worth  r.  Wharton, 
J22  N.  C.  376,  29  8.  E.  370. 

OUo.  Smith  T.  Johnson,  57  Ohio 
St.  486,  49  N.  E.  693. 

PonnsylvanU.  Bee  Bailey  v.  Pitts- 
burgh Coal  B.  Co.,  139  Pa.  St.  213,  21 
Atl.  72. 

Taxas.  Showalter  v.  Laredo  Im- 
prcn'ement  Co.,  83  Tex.  162,  18  8.  W. 
491;  Mitchell  v.  Porter,  —  Tei.  Civ. 
App.  — ,  194  8.  W.  981 ;  Herf  ft  Fre- 
riebs  Chemical  Co.  v.  Brewster,  54  Tex. 
Civ.  App.  217,  117  8.  W.  880;  Mathis 
V.  Pridham,  1  Tex.  Civ.  App.  58,  20  S. 
W.  1015. 

A  receiver  "succeeds  to  the  title 
and  ri^ts  of  action  of  the  corpora- 
tion itself,  and  takes  all  such  rights 
as  the  corporation  itself  originally  had, 
and  may  enforce  them  by  the  same 
legal  remedies."  Smith  v.  Johnson, 57 
Ohio  St.  486,  49  N.  E.  693. 

Title  ie  vested  in  receiver  and  it  is 
his  right  and  duty  to  enforce  the  lia. 
bility  when  the  interests  of  creditors 
require  it.  Herf  &  Frerielis  Chemical 
Co.  V.  Brewster,  54  Toi.  Civ.  App.  217, 
117  S.  W.  880. 

A  receiver  may  sue  in  hia  own 
name.  Frank  v.  Morrison,  58  Ud.  423; 
Mathis  V.  Prtdham,  1  Tex.  Civ.  App. 
C8,  20  S.  W.  1015. 

A  receiver  may  maintain  an  inde- 
pendent action  to  recover  a  call  made 
by  the  board  of  directors  prior  to  the 
institution  of  the  proceedings  Ta 
Hhich  he  was  appointed.  Basting  v. 
Ankeny,  64  Minn.  133,  66  N.  W.  366. 

The  court  appointing  a  receiver  may 
direct  him  to  collect  calls  made  by 
directors  before  hia  appointment.  Wj- 
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may  also  be  enforced  by  a  superintendent  or  commissioner  of  bsnks,^ 
or  by  the  directors  or  trustees  of  l^e  corporation/  where  the  statute 
intrusts  the  winding  up  of  the  affairs  of  the  corporation  to  them. 


nan  v.  Williama,  53  Neb.  670,  74  N. 
W.  48,  B2  Neb.  833,  73  N.  W.  285. 

A  recelTer  can  mHintain  an  a<^tion 
to  recover  an  unpaid  Bnbscription  onlj 
by  virtue  of  the  authority  conferred 
upon  him  by  tbe  court,  and  in  sucb  an 
action  bis  pleading  must  show  his  an- 
tborlty.  Fletcher  v.  Bank  of  Lonoke, 
71  Ark.  1,  69  S.  W.  580;  Gainey  v.  ail- 
eon,  149  iDd.  S8,  4S  N.  E.  633;  Sim- 
nionB  Y.  Taylor,  106  Teun.  729,  63  S. 
W.  1123. 

The  reeeiver  must  show  a  clear  le- 
gal right  to  inatltute  and  carry  on  tbe 
snit,  and  to  that  end  ahiTuld  show  his 
appointment  by  a  decree  which  ie  con- 
cluaive  as  against  tbe  defendant. 
Chandler  v.  Brown,  77  III.  333. 

A  clause  in  a  decree  appointing  a 
receiver,  providing  that,  ' '  if  there 
shall  be  any  Bvtne  due  upon  the  shares 
of  the  capital  stock  "  "  "  tbe 
*  •  *  receiver  will  proceed  to  col- 
lect and  recover  the  same,"  was  held 
not  to  be  a  call  for  the  entire  balance 
ot  subscriptions  not  previoasly  called 
for,  but  merely  an  authority  to  collect 
any  sums  not  paid  on  call*  already 
I3ade.     Liggett  v.  Glenn,  51  Fed.  381. 

A  decree  of  tbe  chancellor  having 
jurisdiction  tcr  administer  the  estate  of 
en  insolvent  corporation  directing  a 
receiver  to  sue  the  corporate  debt- 
ors gives  him  full  authority  to  sue 
anlueribers  for  the  unpaid  balance  of 
their  subscriptions,  and  this  is  true 
although  it  is  merely  an  interlocutory 
decree  for  the  purpose  of  marshall- 
ing the  corporate  aaaetfl,  Oraves  v, 
Denny,  15  Oa.  App.  718,  84  S.  E.  187. 

A  receiver  appointed  at  the  instance 
of  a  judgment  creditor  may  sue  with- 
ont  leave  of  court.  UcBryan  v.  Uni- 
versal Elevator  Co.,  130  Mich.  111,97 
Am.  St.  Bep.  453,  89  N.  W.  683. 


Ae  to  the  remedies  of  the  receiver, 
see  i  4122,  infra. 

As  to  the  right  of  a  receiver  to 
enforce  a  statutory  liability  of  stock- 
holders, see   1 4214,  infra. 

«  Sargent  v.  Watcrbury,  83  Ore.  159, 
161  Fac.  443,  rehearing  denied  16:i 
Pae.  416;  Sargent  v.  American  Bank 
&  Trust  Co.,  80  Ore.  IB,  154  Pac.  759, 
rehearing  denied  156  Pac.  431. 

A  special  agent,  appointed  pursuant 
to  the  Btatate  by  the  commissioner  at 
banking  to  wind  up  tbe  affairs  of  an 
insolvent  bank,  may  sue  in  the  name 
of  the  bank  on  a  note  given  in  pay- 
ment of  a  subscription.  McWhirter  v. 
First  State  Bank  of  Amarillo,  —  Tei. 
Civ.  App.  — ,  182  S.  W.  682. 

T  Hnrd  V.  Tallman,  flO  Barb.  (N.  T.) 
272. 

Under  a  former  California  statute 
providing  for  the  liquidation  of  tbe 
affairs  of  banks  adjudged  insolvent  by 
their  directors  &b  trustees,  it  was  held 
that  directors  in  liquidation  could  levy 
an  assessment  upon  unpaid  stock  in 
the  msnner  provided  by  the  general 
provisions  of  tbe  statute  (Civ.  Cede, 
%  331  et  seq.)  and  could  elect  to  col- 
lect the  ^ame  by  an  action  in  the 
name  of  the  corporation,  pursuant  to 
Civ.  Code,  I  349.  Union  Sav.  Bank  of 
San  Jose  v.  Leiter,  145  Cal.  696,  79 
Pac,  441;  Union  Sav.  Bank  of  San 
Jose  V.  Dnnlap,  135  Cal.  628,  67  Pac. 
1084. 

The  repeal  of  tbe  provisions  for 
winding  up  tbe  affairs  of  banks  in 
this  manner  by  an  act  containing  no 
saving  clause  as  to  pending  litigation 
was  held  not  to  affect  a  judgment  pre- 
viously rendered,  decreeing  a  bank  to 
be  insolvent  and  requiring  it  to  pro- 
ceed to  wind  up  its  affairs  under  the 
management  of  its  directors,  or  the 
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Qenerally  unpaid  subscriptions  pass  to  a  trustee  in  bankruptcy  of 
the  corporation,  and  he  may  sue  to  collect  them.'  And  the  Bank- 
ruptcy Act  now  expressly  provides  that  he  shall  be  vested  with  all 

HlddgaiL     Foote   v.   Greiliek,  168 
Mich.  63fi,  132  N.  W.  473. 
UlaMtirL    See  Biggs  v.  Weoten,  248 

Mo.  333,  154  8.  W.  708. 

H«V  J«TM7.  Clevenger  v.  Uoore,  71 
N.  J.  L.  148,  58  AtL  88. 

H«w  Toik.  Manufaeturers'  Com- 
mercial Co.  V.  Heckseher,  144  App. 
Div.  601,  129  N.  T.  Snpp.  55fl,  at' A 
203  N.  T.  5«l,  96  N.  B.  1121;  Bath- 
bone  V.  Ayre,  84  App.  Div.  186,  82 
N.  Y.  Sttpp.  233. 

TaxaB.  Smoot  v.  Perkins,  —  Tex. 
Civ.  App.  ~ ,  195  8.  W.  988;  Bieli  v. 
Park,  —  Tei.  Civ.  App.  — ,  177  B.  W. 
184;  Herf  Ar  Frericlu  Chemical  Co.  v. 
Brewater,  54  Tex.  Civ.  App.  217,  117 
8.  W.  880. 

Unpaid  BubBeriptionB  are  debts  be- 
longing to  the  corporation,  which  it 
could  have  collected,  and  therefore  are 
asBets  which  pasB  to  its  trustee  in 
bankruptcy.  Rathbone  v.  Ayre,  84  N. 
Y.  App.  Div.  186,  82  N.  Y.  Supp.  235. 

The  liability  Ib  contractual  and 
passes  to  the  trustee,  and  tbia  is 
equally  true  although  the  stockholder 
claims  to  have  paid  the  subscription. 
Couimcrcial  Bank  of  Augusta  v. 
Wartben,  119  Ga.  990,  47  8.  E.  53«. 

Title  vests  in  the  trustee,  and  it  ia 
bis  right  and  duty  to  compel  payment 
when  the  interest?  of  the  creditors  re- 
quire it.  Herf  &  Frerichs  Chemical 
Co,  V,  Brewster,  54  Tex.  Civ.  App.  217, 
117S.W.  880. 

"This  liability  can  be  enforced  by 
the  trustee  in  bankruptcy.  For  while 
he  represents  the  corporation  in  a 
sense  he  also  represents  the  creditors. 
Inasmuch  as  all  the  subscribers  who 
hnve  not  paid  in  full  can  be  joined  as 
defendants  in  one  suit,  it  is  manifestly 
to  their  interest,  to  that  of  the  ered- 
ilors,  and  to  that  of  the  estate,  that 
the  trustee  should  be  permitted  to  be 


right  ot  said  directors  to  levy  and  cfd- 
loct  an  assessment  for  that  purpose. 
Union  Sav.  Bank  of  San  Jose  v.  I-ei- 

ter,  145  Cal.  696,  79  Pac.  441, 

B  United  States.  Scovill  v.  Thayer, 
105  U.  8.  143,  26  L.  Ed.  968;  Pullman 
V.  Upton,  96  U.  8.  328,  24  L.  Ed.  818; 
Chubb  V.  Upton,  95  U.  8.  665,  24  L. 
Ed.  523;  Turnbull  v.  Psyson,  95  U.  &. 
418,  24  L.  Ed.  437;  Webster  v.  Upton, 
PI  U.  8.  65,  23  L.  Ed.  384;  Sanger  v. 
Upton,  01  U.  8.  56,  23  L.  Ed.  220; 
Upton  v.  Tribileock,  91  U.  S.  45,  23 
L.  Ed.  203;  Babbitt  v.  Bead,  236  Fed. 
42,aff 'g  215  Fed.  395;  In  re  Newfound- 
land Syndicate,  196  Fed.  443,  judg- 
ment modified  201  Ftd.  917;  Babbitt 
V.  Bead,  173  Fed.  712;  In  re  Reming- 
ton Automobile  &  Motor  Co.,  153  Fed. 
345,  modifying  judgment  139  Fed.  766 ; 
Upton  V.  Burnham,  3  Bias.  520,  Fed- 
Cas.  No.  16,799;  Upton  v.  Hanabrough, 
3  Bias.  417,  Ftd.  Cas.  No.  16,801;  Pay- 
son  V.  Stoever,  2  Dill,  427,  Fed,  Caa. 
No.  10,863.  See  also  Kelley  v.  Gill, 
245  U.  8,  116,  62  L.  Ed.  165,  aff'g  238 
Fed.  996. 

Alabama.  Porter  v.  Hughes,  73  So. 
400. 

Oallfomla.  Perkins  v.  Cowles,  157 
Cal.  625,  30  L.  H.  A.  (N.  S.)  283,  137 
Am.  St.  Bep.  158,  108  Pac.  711. 

Oflorgla.  Chappell  v.  Lowe,  145  Ga. 
717,  89  8.  E.  777;  Bailey  v.  Anderson, 
142  Ga.  11,  82  8,  E,  290;  Spratling 
V.  Westbrook,  140  Ga.  62,^,  79  8.  E. 
536;  Allen  v.  Grant,  122  Ga.  552,  50 
S.  E.  494;  Commerciaa  Bank  of 
Augusta  V.  Warthen.  119  Ga.  990,  47 
8.  E.  536.  See  also  Crawford  v. 
Honey,  130  Ga.  515,  61  S.  E.  117. 

minols.  Eilwards  V.  Sr-hillingpr,245 
111.  231,  as  L.  R.  A.  (N.  8.)  895,  137 
Am,  St.  Rep.  308,  91  N.  E.  104R,  aff'g 
148  111.  App.  227;  Lane  v.  Nickerson, 
99  III.  284. 
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the  rights  of  a  judgment  creditor  upon  whose  judgment  execution  has 
been  issued  and  returned  unsatisfied,  which  gives  him  a  right  to  sue.* 

Where  the  liability  is  imposed  by  the  statute,  the  question  whether 
it  may  be  enforced  by  the  trustee  in  bankruptcy  depends  upon  whether 
it  is  a  corporate  asset  or  belongs  to  the  creditors  only.  In  the  former 
case  he  may  enforce  it  and  in  the  latter  not." 

After  the  appointment  of  a  trustee  in  bankruptey,^^  or  a  receiver 
with  power  to  collect  unpaid  subscriptions,"  creditors  cannot  main- 


tbe  plaintiff  in  that  actiea.  It  avoids 
a  multiplicity  tjt  Buitg.  It  permits  the 
court  to  paaa  upon  the  rights  of  the 
several  creditors,  and  to  determine 
whether  an^  are  precluded  from  the 
right  to  share  ia  the  fund  when  real- 
izeA.  It  also  enables  the  court  in  one 
action  to  have  an  accounting,  to  de- 
termine the  varying  rights  of  eacli 
creditor,  whether  anj  of  the  subscrib- 
ers are  insolvent,  to  mould  a  decree 
accordingly,  and  to  do  complete  equity 
ill  one  proceeding."  Allen  v.  Qrant, 
122  Qa.  S52,  50  8.  E.  404. 

Ttie  truBtee  may  sue  upon  his  own 
responsibility  without  obtaining  spe- 
cific authority  from  the  bankruptcy 
court.  Porter  v.  Hughee,  —  Ala.  — , 
73  So.  400. 

Hb  may  bus  In  a  state  court.  Cle- 
venger  v.  Moore,  71  N.  J.  L.  148,  38 
AtL  88. 

As  to  the  remedies  of  the  trustee, 
see  I  4122,  infra. 

Ae  to  the  right  of  a  trustee  in  bank- 
ruptcy to  enforce  a  statutory  liabil- 
ity of  stockholders,  see  §4214,  infra. 

B  Amendment  of  June  S5,  1910. 
Grand  Bapids  Trust  Co.  v.  Nichols,  — 
Mich.  — ,  165  N.  W.  667;  Bernard  v. 
Carr,  167  N.  C.  481,  83  8.  E.  816. 

Under  this  provision  he  may  main- 
tain a  creditors'  bill  in  a  state  court 
against  persons  who  Iiave  received 
stock  without  paying  for  it,  where  a 
judgment  creditor  could  do  so.  Grand 
Bapids  Trust  Co.  v.  Nichols,  —  Mich. 
— ,  165  N.  W.  667. 

This  provision  did  not  confer  on  tbo 
trustee  new  means  of  collecting  ordi- 


nary claims  due  the  bankrupt.  Kel- 
ley  v.  Gill,  245  U.  8.  116,  02  L.  Ed. 
185,  aff'g   238  Fed.   906. 

The  amendment,  by  its  terms,  did 
not  apply  to  bankruptcy  cases  pend- 
ing when  it  took  efFect.  Breck  v. 
Brewster,  153  N.  Y,  App.  Div.  800, 138 
K.  Y.  Supp.  821,  150  N.  T.  App.  Div. 
203,  134  N.  Y.  Supp.  687. 

10  See  1 4214,  infra. 

11  Commercial  Bank  of  Augusta  v. 
Warthen,  U9  Ga.  9B0,  47  B.  E.  586; 
Lane  v.  Nickerson,  99  Dl.  284;  Grand 
Bapids  Furniture  Co.  v.  Nichols,  — 
Mich.  — ,  165  N.  W.  667;  Herf  & 
Freriehs  Chemical  Co.  v.  Brewster,  54 
Tei.  Civ.  App.  217,  117  8.  W.  880. 

While  the  trustee  is  ready  to  en- 
force the  liability,  no  one  else  can. 
Babbitt  v.  Bead,  173  Fed.  712. 

See  also   {4215,  infra. 

IB  United  Statw.  See  Bepublic  Iron 
K  Steel  Co.  v.  Carlton,  189  Fed.  126. 

OoiUMcUcnt.  Links  v.  Connecticut 
Biver  Banking  Co.,  66  Conn.  277,  33 
Atl.  1003. 

awtgl».  Morgan  v.  Oibian,  115 
Ga.  145, 41  S.  £.  495;  Branch  v.  Knspp, 
61  Ga.  614. 

TmllMia.  Big  Creek  Stone  Co,  v. 
Seward,  144  Ind.  205,  43  N.  E.  5,  42 
N.  E.  464;  Toorhees  v.  Indianapolis 
Car  ft  Manufacturing  Co.,  140  Ind, 
220,  39  N.  E.  738;  Indiana  Novelty 
Mfg.  Co.  V.  McGiU,  16  Ind.  App.  1,43 
N.  E.  464. 

LouioUlU.  Dilzell  Engineering  ft 
Construction  Co.  v.  Lehmann,  120  La. 
273,  45  So.  138 ;  Gas  Light  ft  Banking 
Co.  V.  Haynes,  7  La.  Ann.  114;  New 
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tain  independent  suits  or  proceedings  for  that  purpose.  And  after  an 
adjudication  in  bankruptcy,  a  receiver  previously  appointed  has  no 
right  to  maintain  such  a  suit.^'  But  the  appointment  of  a  receiver  for 
a  foreign  corporation  by  the  court  of  the  state  of  its  domicile  will  not 
preclude  a  creditor  from  attaching  or  garnishing  the  amount  due  from 
a  stockholder  residing  in  another  state."  Nor  will  the  courts  of  the 
latter  state  on  grounds  of  comity,  remit  the  attaching  creditor  to 
the  jurisdiction  of  the  foreign  court ^'  And  it  has  been  held  that  the 
appointment  of  a  receiver  iu  a  statutory  suit  institu^  by  the  attor- 
ney general  for  the  purpose  of  dissolving  the  charter  of  the  corpo- 
ration, or  winding  up  it£  business  when  it  bee(HneB  insolvent,  will  not 
prevent  creditors  from  suing. ^' 

If  the  receiver  refuses  or  fails  to  discharge  his  duty  with  respect 


Orl«aiu  Qu  Light  Co.  v.  Bennett,  ff 
La.  Ann.  436. 

Har^aaiL  Castleman  t.  Templemaii, 
87  Md.  546,  41  L.  B.  A.  367,  67  Am. 
St.  Bep.  363,  40  Atl.  275. 

**''■'■ 'g'"  Bouse,  Hazard  &  Co.  v. 
Detroit  Cyele  Co.,  Ill  Mich.  251,  38 
I,.  B.  A.  794,  69  N.  W.  511. 

MlanMota.  Merchants'  Nat.  Banli 
of  Chicago  v.  North weetem  Manufac- 
turing ft  Car  Co.,  48  Minn.  361,  61 
N.  W.  119;  UiDDesota  Thresher  Mfg. 
Co.  V.  LangdoD,  44  Minn.  37,  46  N.  W. 


FranVlin  t.  Menown,  11 
Uo.  App.  592. 

M«W  T(«k.  Bankine  v.  Elliott,  16 
N.  T.  377;  Calkins  v.  Atkinson,  2  Lana. 
12. 

South  Dakota.  South  Bend  Toy 
Mfg.  Co.  V.  Pierre  Fire  &  Marine  Ins. 
Co.,  4  8.  D,  173,  5«  N.  W.  98. 

TexM.  ShowalteT  v.  Laredo  Im- 
provement Co.,  83  Tex.  162,  18  S.  W. 
491;  Herf  &  Prericha  Chemical  Co.  v. 
Brewster,  54  Tex.  Civ.  App.  217,  117 
8.  W.  880. 

Waihlngton.  Wilson  v.  Book,  13 
Wash.  676,  43  Pac.  939. 

Compare  Hightower  v.  Thornton,  8 
Oa.  486,  52  Am.  Dec.  412. 

After  the  appointment  of  a  receiver 
with  power  to  collect  unpaid  sabacrip- 
tions,  and  to  eue  in  other  states,  a 
creditor  cannot  sue  or  proceed  by  exe- 


cution a  stockholder  in  another  state 
to  compel  payment  of  his  subscrip- 
tion. Castleman  v.  Templeman,  87  Ud. 
546,  41  L.  B.  A.  367,  67  Am.  St.  Bep. 
363,  40  Atl.  275;  Showalter  v.  Laredo 
Improvement   Co.,  83  Tex.  162. 

In  In  re  People's  Live  Stock  Ins. 
Co.,  56  Minn.  180,  it  was  held  that 
the  fact  that  the  court  in  dissolution 
proceedings  permitted  a  creditor  to 
prosecute  a  suit  to  recover  unpaid  sub- 
scriptions instead  of  the  receiver,  did 
not  prejudice  stockholders. 

That  the  objection  is  waived  if  not 
properly  taken  advantage  of,  see 
HarreU  v.  Blount,  112  Ga.  711,  38  S.  E, 
56. 

See  also  i  42X5,  infra. 

U  Commercial  Bank  of  Augusta  v. 
Warthen,  119  Ga.  990,  47  8.  E.  536. 

HMcNelus  v.  Stillman,  172  N.  T. 
App.  Div.  307,  158  N.  T.  Supp.  428; 
Nesom  v.  aty  Nat.  Bank,  ~  Tex.  Civ. 
App.  — ,  174  S.  W.  715. 

A  receiver  has  no  extraterritorial 
jurisdiction,  and  his  fnnetioos  and 
powers,  as  receiver,  are  limited  to  the 
state  in  which  he  is  appointed.  Neeom 
V.  aty  Nat.  Bank,  —  Tex.  Civ.  App. 
— ,  174  8.  W.  715. 

IBMcNeluB  v.  Stillman,  172  N.  T. 
App.  Div.  307,  158  N.  Y.  Supp.  488, 

It  Drennen  v.  Jenkins,  180  Ala.  261, 
60  So.  856. 


d  by  Google 


Ch.56] 


Stock  and  Stockholdees 


[§  4116 


to  the  collection  of  unpaid  subscriptions,  the  court  will  compel  him 
to  act,  or  remove  him  and  appoint  another  in  his  stead,  at  the  instance 
of  creditors,"  And  it  has  been  held  that  a  creditor  may  sue  if  for 
any  reason  the  receiver  or  trustee  does  not  or  cannot  do  so." 

If  a  trustee  in  bankruptcy  has  no  ri^ht  to  enforce  the  liability,  cred- 
itors may  do  so  notwithstanding  the  bankruptcy  proceedings." 

§  4116.  —  Umitatioiu  on  right  of  receivers,  assignees  or  tmstees. 
As  a  general  rule  a  receiver,*"  or  an  assignee  for  the  benefit  of  cred- 
itors," or  a  trustee  in  bankruptcy,"  cannot  enforce  an  unpaid  sub- 


I'LiiikB  V.  Conneeticvt  Biver  Bank- 
ing Co.,  66  Conn.  277,  33  At).  1003; 
Stark  V.  Burke,  9  La.  Ann.  341;  Om 
Light  &  Banking  Co.  v.  Haynes,  7  La. 
Ann.  114;  New  Orleans  Oaa  Light  Co. 
V.  Bennett,  6  La.  Ann.  4S7;  In  re 
People's  Live  Stock  Ins.  Co.,  56  Minn. 
180,  S7  N.  W.  468.  See  also  Da- 
vis V.  Scott,  12B  Ark.  226,  195  8.  W. 
3fi3. 

!■  As  where  he  is  also  a  Btockholder 
and  it  Ib  sought  to  hold  him  and  other 
BtockbolderH  liable  on  watered  stock. 
Dilzell  Engineering  ft  Coastniction  Co. 
V.  Lehmann,  120  La.  273,  45  So.  138. 

In  Babbitt  v.  Read,  173  Fed.  712,  it 
is  iaid  that  while  the  trustee  in  bank- 
ruptcy is  ready  to  enforce  the  liabil- 
ity, no  one  else  can. 

See  also   MS15,  infra. 

IBTbifl  ifl  true  under  the  Minnesota 
statute  in  reapeet  to  the  iiabititj  of 
the  holders  of  bonus  or  watered  stock 
for  the  difference  between  its  par 
value  and  the  amount  actually  paid 
for  it.  Second  Nat.  Bank  of  Erie  v. 
Georger,  246  Fed.  S17, 

See  also   g  4215,  infra. 

M  United  Statea.  Hollander  v. 
Heaslip,  222  Fed.  808;  Winters  v. 
Armstrong,  37  Fed.  508. 

minals.  Great  Western  Tel.  Co.  v. 
Loewenthal,  154  111.  261,  40  N.  E.  318; 
Fairbanks  v.  Parwell,  141  111.  354,  30 
N.  E.  1056;  Republic  Life  Ins.  Co.  v. 
Swigert,  1.15  III.  150,  12  L.  E.  A.  328, 
25  N.  E.  680. 
-Indiana.  Marion  Trust  Co.  v.  Blish, 
170  Ind.  686,  IS  L.  B.  A.  (N.  S.)  347, 


63  N.  E.  344,  84  N.  E.  814;  Gained  v. 
Gilson,  149  Ind.  58,  48  N.  E.  633;  Beel 
V.  Brammer,  56  Ind.  App.  180,  101 
N.  E.  1043. 

Nov  Totk.  Billings  v.  Bobinson,  94 
N.  Y.  415,  28  Hun  122;  Cutting  v. 
Damerel,  88  N.  T.  410;  Mann  v.  Penti, 
3  N.  Y.  415,  rev'g  2  Sandf.  Ch.  257; 
Bostwick  V.  Young,  118  App.  Div.  490, 
103  N.  Y.  Supp.  607,  aff'd  194  K.  T. 
516,  87N.  E.  1115. 

Ohio.  See  Smith  v.  Johnson,  67 
Ohio  St.  486,  49  N.  E.  693. 

Tsza&  Mitchell  v.  Porter,  — '■  Tex. 
Civ.  App.  — ,  194  S.  W.  981. 

WaBhlngton.  Murphy  v.  Panton,  96 
Wash.  637,  165  Pac.  1074. 

Generally  a  receiver  can  only  sue  in 
tlie  right  of  the  corporation,  and  is 
subject  to  all  of  the  equities  which 
would  have  been  available  against  it. 
Marion  Trust  Co.  v.  Blish,  170  Ind. 
686,  18  L.  R.  A.  (N.  a)  347,  85  N.  E. 
344,  S4  N.  E.  814. 

The  receiver  cannirt  suB  a  atoek- 
holder  who  has  paid  all  regular  calls 
made  upon  him  and  is  therefore  not 
liable  to  the  company.  Mann  v.  Pentz, 
3  N.  Y.  415,  rev'g  2  Sandf.  Ch.  257. 

See  also  S  3598,  supra. 

■1  Hence  he  cannot  do  so  wliere 
there  has  been  a  cancellation  of  the 
subscription  which  is  valid  as  against 
the  corporation,  or  where  it  would  be 
(Stopped  to  deny  its  validity.  Lellyett 
V,  Brooks  (Tenn.  Ch.  App.),  62  8. 
W.  596. 

"Courtney    v.   Ohl,   240   Fed.   124; 
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serlptioQ  unless  tha  corporation  could  have  done  so.  But  it  has  been 
held  that  a  trustee  in  bankruptcy  is  not  bound  by  the  illegal  acts  of 
the  corporation,"  nor  by  special  terms  in  a  cootraet  of  subscriptiou 
which  are  void  as  to  creditors,  though  a  failure  to  comply  with  them 
would  have  been  a.  good  defense  to  an  action  by  the  corporation.'* 
And  it  is  generally  held  that  he  may  collect  from  the  holders  of 
watered  or  fictitiously  paid  up  stock  when  necessary  to  pay  creditors, 
although  the  corporation  would  have  been  estopped  to  do  so;'*  how- 
ever, there  is  also  authority  to  the  contrary." 

lu  jurisdictions  where  a  receiver  is  deemed  to  represent  creditors, 
as  well  as  the  corporation,  he  may  enforce  ah  equitable  right  of  cred- 
itors to  have  subscriptions  paid,  as  in  the  case  of  watered  or  fictitiously 
paid  up  stock,  or  subscriptions  released  by  the  corporation  in  frand 


Sternbcrgh  v.  Dnryea  Power  Co.,  161 
teil.  540.    See  also  I  3S08,  supra. 

13  Bernard  v.  Carr,  167  N.  C.  481, 
B3  8.  B.  816. 

MSawjer  v.  Hoag,  17  WaJL  (U.  &) 
flIO,  21  L.  Ed.  731;  Upton  v.  Hans- 
brough,  3  BiM-  41T,  Fed.  Cm.  No.  16,- 
SOl ;  Bailey  v.  Anderson,  142  Ga.  11, 


He  represents  tbe  creditors  as  well 
as  the  corporation..  Sawyer  v.  Hoag, 
17  Wall.  (U.  a.)  610,  21  L.  Ed.  731. 

••Scovill  V.  Thayer,  105  U.  S.  143, 
■2{i  L.  Ed.  96S;  Webster  v.  Upton,  9^ 
V.  B.  65,  23  L.  Ed.  384;  Upton  v. 
Tribilcock,  91  U.  S.  45,  23  L.  Ed.  203; 
Sawyer  v.  Hoag,  IT  Wall.  (U.  S.)  610, 
21  L.  Ed,  731;  Id  re  Monarcb  Corpo 
ration,  177  Fed.  464 ;  In  re  Remington 
Automobile  &  Motor  Co.,  153  Fed.  345, 
niodifjing  judgment  139  Fed.  766;  Por- 
ter V.  Hughes,  —  Ala.  — ,  73  So.  400; 
Grand  Bapids  Trust  Co.  v.  Nichols,  — 
Mich.  — ,  165  N.  W.  657. 

The  trustee  can  ask  for  tbe  levy  o£ 
an  assMsment  upon  unpaid  stock  to 
Biieh  an  amount  as  is  necessary  to  pay 
debts  and  expenses,  regaidless  of  tbe 
terms  under  which  the  stock  was  is- 
sued. In  re  Monarch  Corporation,  177 
Fed.  464. 

In  Ohio  where  partners  from  a  cor- 

7074 


XKiration  to  which  they  turn  over  all 
the  partnersbip  property  in  return  for 
stock,  each  partner  is  regarded  as  an 
original  aubseribcr  for  so  much  of  the 
Stock  as  is  issued  to  him,  and  is  cred- 
ited on  bis  subscription  for  only  the 
actual  value  at  his  interest  in  the 
partnership  property  transferred  to 
the  corporation,  and  the  balance  left 
after  applying  this  credit  is  deemeil 
a  debt  due  from  him  to  the  corpora- 
tion, and  therefore  a  corporate  asset, 
lience  such  liability  may  be  enforced 
by  the  trustee.  Kiskadden  v.  Steinle, 
203  Fed.  375. 

See  also   {  3598,  supra. 

MTbe  Uability  of  the  holders  of 
watered  stock  under  the  provision  of 
the  Minnesota  statute  that  no  cor- 
poration shall  i^ue  any  share  of  stock 
for  a  less  amount  to  be  actually  paid 
in  than  the  par  value  of  those  first  is- 
sued is  not  an  asset  of  the  corporation 
and  hence  cannot  be  enforced  by  its 
tmstee  in  bankruptcy.  Second  Nat. 
Bank  of  Erie  v.  Qeorger,  246  Fed. 
517;  Courtney  v.  Croxton,  239  Fed. 
247;  Courtney  v.  Georj^r,  228 
Fed.  SS9,  affirming  221  Fed.  502,  cer- 
tiorari denied  241  U.  S.  660,  60  U  Ed. 
1226  (mem.  dec). 

See  also  I  3598,  supra. 
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of  tiie  rights  of  creditors,  althouigh  the  corporation  would  have  no 
right  to  enforce  the  same; "  although,  of  course,  the  contrary  is  true 
in  jurisdictions  where  the  receiver  is  deemed  to  stand  in  the  shoes  of 
the  corporation  and  not  to  be  vested  with  rights  which  are  personal 


ST  United  States.  See  Great  West- 
ern Min.  &  Mfg.  Co.  V.  Harris,  138 
Fed.    321,   rev'g   judgment    111    Fed. 


603. 

HiawnirL  Berry  t.  Rood,  168  Mo. 
318,  67  S.  W.  944. 

New  Jener.  QUaon  v.  Applebj,  82 
N.  J.  L.  400,  81  Atl.  724,  aff'g  80  N.  J. 
L.  542,  T7  Atl.  1084;  McDermott  v. 
Woodhonse,  87  N.  J.  Eq.  615,  101  Atl. 
315,  rev'g  87  N.  J.  Eq.  124,  99  Atl. 
103;  Holcombe  v,  Trcntmi  White  City 
Co.,  80  N.  J.  Eq.  122,  82  Atl.  618, 
aS'd  82  N.  J.  Eq.  364,  91  Atl.  1069; 
Johnson  v.  Tennessee  Oil,  etc.,  Co., 
riN.  J.  Eq.  32,  89  Atl.788. 

OMo.  See  Smith  v.  Johuaon,  57 
Ohio  St.  486,  49  N.  E.  693. 

Texas.  McWhirter  v.  First  Stata 
Bank  of  Amarillo,  —  Tex.  Civ.  App. 
— ,  182  8.  W.  682;  Mathis  v.  Pridham, 
1  Tex.  Civ.  App.  5S,  20  8.  W.  1015. 

WftshlDgton.  Murphy  v.  Panton,  96 
Wash.  637,  165  Pae.  1074;  Cole  v.  8at- 
spp  E.  Cff.,  9  Wash.  487,  43  Am.  St. 
Bop.  858,  37  Pae.  700, 

Under  the  New  Jersey  statute  pay- 
ment for  stock  by  property  fraudu- 
kntly  overvalued  can  he  questioned 
by  the  receiver  represrnting  creditors, 
because  such  issue  is  a  violation  of 
the  corporation  act,  am!  is,  as  against 
creditors,  to  be  trpated  aa  absolutely 
void  for  the  purpose  of  payment,  thus 
leaving  the  Btock holders  within  reach 
of  the  sections  of  the  act  providing  a 
remedy  for  creditors  against  stock- 
holders for  the  am  mint  unpaid  on 
their  stock.  Johnson  v.  Tennessee 
Oil,  etc.,  Co.,  74  N.  J.  Eq.  32,  69  Atl. 


"The  receiver  so  far  represents  the 
general  creditors  that  he  may  avoid 
transactions  in  fraud  of  their  rights." 
Marion  Truat  Co.  v.  Blish,  170  Ind. 
686,  18  L.  B.  A,  (N.  S.)  347,  86  N. 
E.  344,  84  N.  E.  814. 

"A  receiver  stands  in  a  different 
position  in  respect  to  the  right  in 
question  from  that  of  an  assignee. 
The  assignee  derives  his  authority 
from  the  assignor,  and,  except  where 
the  statute  makes  different  provision, 
be  haa  no  greater  power  than  the  as- 
signor. A  contract,  therefore,  that 
the  assignor  could  not  attack,  the  as- 
signee cannot  attack.  But  a  receiver 
derives  his  authority  from  the  cirurt, 
%hich  in  a  case  like  this,  has  ajnple 
authority  and  jurisdiction  to  adjudge 
the  rights  of  all  the  parties  and  en- 
force them.  The  receiver  is  the  offi- 
cer of  the  court,  and  when  thereto 
directed  represents  the  interests  of 
either  and  all  the  parties  to  the  rec- 
ord. The  receiver  of  an  insalvent 
corporation  may,  under  the  direction 
of  the  court,  maintain  a  suit  to  col- 
lect assets  of  the  corporation  which 
the  corporation  had  wrongfully  put 
beyond  its  own  power  to  collect,  when 
Bi'ch  BBseta  are  required  for  the  pay- 
ment of  its  debts  and  the  wind: 
of  its  affairs.  This  power  is 
general  equity  jurisdiction  o 
court."  Berry  v.  Rood,  168  M 
67  8.  W.  644. 

A  receiver  can  enforce  a  stoc 
cr'a  liability  for  unpaid  stock 
as  full  paid  only  in  the  right  ol 
itors.  McDermott  v.  Woodhou 
N.  J.  Eq.  615,  101  Atl.  375,  re' 
N.  J.  Eq.  124,  09  Atl.  103. 

See  also  S  3598,  supra. 
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to  the  creditors."  It  haa  becD  held  that  a  receiver  cannot  represent 
creditors  whose  rights  rest  on  the  ground  of  estoppel,  since  their  in- 
terests are  opposed  to  bis,  and  hence  that  he  cannot  enforce,  for  the 
benefit  of  subsequent  creditors,  subscriptions  obtained  through  fraud," 
or  recover  the  difference  between  the  price  paid  for  stock  sold  at  a  dis- 
count and  its  par  value  for  the  benefit  of  persons  who  extended  credit 
to  the  corporation  on  the  faith  of  the  full  capital  stock  being  paid  in." 
It  haa  been  held  that  in  the  collection  of  subscriptions  the  receiver 
represents  tJie  entire  body  of  creditors ;  that  it  is  his  duty  to  maiBtain 
their  rights  as  a  whole,  and  to  be  indifferent  as  between  various  sets 
of  creditors;  and  that  "his  claim  must  be  founded  on  the  theory 
that  the  subscription  belonged  to  the  corporation,  and  therefore  is 
a  part  of  the  general  assets.""  And  on  this  theory  it  has  been 
held  that  he  cannot  base  a  recovery  on  the  right  of  a  particular  class 
of  creditors  only  to  enforce  a  subscription  which  the  corporation 
could  not  -have  enforced,  and  the  proceeds  of  which  would  inure  to 
the  benefit  of  that  class  of  creditors  alone."  On  the  other  hand,  it 
has  been  held  that  a  trustee  in  bankruptcy  represents  the  bankrupt 
and  all  its  creditors,  and  is  not  prevented  from  acting  because  those 
interests  are  conflicting.  Bo  it  Js  no  defense  to  an  action  by  him  to 
collect  unpaid  subscriptions  that  some  of  the  creditors  have 
waived,  or  estopped  themselves  to  assert,  the  right  to  resort  to  the 
liability  of  the  stockholders,  where  there  are  other  creditors  who 
have  not  done  so.**    The  fact  that  all  of  the  creditors  are  not  entitled 

MFftirbanks    v.    Parwell,    141    111.  Marion   Trust   Cff.   v.   Blish,   170   Ind. 

354,  30  N.  E.  1056;  Bostwiek  v.  Yoang,  «S6,  18  L.  R.  A.   (N.   3.)   347,  85  N. 

118   App.   Div.   490,   103   N.  Y.   Supp.  E.  344,  84  N.  E.  814.     In  this  case  it 

607,  aff 'd  194  N.  Y.  516,  87  N.  E.  1115.  v/aa  further  held  that  while  he  might 

See  alao   i  3598,  ^iipra.  be  able  to  eet  up  the  rights  of  sobae- 

i9  Marion    Trust    Co.   v.   Bliah,   170  quent    creditorH    as    a   defeoHB    to    a 

Ind.   686,   18    L.   R.   A.    (N.    8.)    347,  counterclaim  by  the  subscriber  to  re- 

85  N.  E.  344,  84  N.  E.  814.  cover  what  he  had  paid  for  the  stock, 

10  Reel    V.   Brainnier,   56   Ind.   App.  since   this   wag  an   attempt   to  «ecore 

ISO,  101  N.  E.  1043.  a  judgment  of  allowance  against  as- 

31  Marion    Trust    Co.    v.   Blish,   170  sets  in  his  hands,  his  answer  to  the 

Ind.  686,  18  L.  R.  A.  (N.  8.)  347,  85  counterclaim  was  iuBuffleient  for  that 

N.  E.  344,  84  N.  E.  814.  purpose.    See  abo  Reel  v.  Branimer, 

SB  So  where   the  subscriber  sets  up  5P  Ind.  App.  180,  101  N.  E.  1043. 

as  a  defense  that  hia  subscription  was  U  Babbitt  v.  Bead,  173  Fed.  712. 

procured  through  fraud,  which  would  The  setting  up  of  such  a  waiver  as 

b(<  a  defense  as  to  creditors  who  be-  a  defense  does   not   make  the  trustee 

came  such  before  the  subscription  was  named   in   the   mortgage  securing  the 

made,  but  not  as  to  those  who  became  bonds  a  necessary   or  a  proper  party 

such  afterwards,  he  cannot  recover  in  ilcfendant.    Babbitt  v.  Read,  173  Fed. 

the  right  of  creditors  of  the  latter  class.  71 2. 
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to  participate  in  the  fund  will  not  prev«it  him  from  reducing  it  to 
possessioD  for  the  benefit  of  those  creditors,  who  are  entitled  to  share 
in  it,  since  he  represents  all  the  creditors,  and  is  therefore  the  repre- 
sentative of  each,** 

g  4117.  —  Purchasers  from  reoeiTen  or  trustees.  Where  the  stat- 
ute permits  a  sale  of  the  corporate  assets  by  a  receiver  under  order 
of  court,  he  may  sell  unpaid  subscriptions  pursuant  to  su<:h  an  or- 
der," after  the  same  have  been  made  payable  for  the  benefit  of  ered- 
itors  by  a  call  by  the  court,  if  they  are  payable  only  on  call.**  The 
purchaser  takes  them  with  all  the  rights  had  by  the  receiver,"  in  the 
absence  of  any  provision  in  the  terms  of  the  sale  to  the  contrary," 
and  may  maintain  an  action  thereon  against  the  subscribers."  The 
liability  of  the  subscriber  is  not  discharged,  under  such  circumstances,  * 
by  reason  of  the  fact  that  the  amount  paid  by  the  purchaser  makes 
the  corporation  solvent.**  Nor  are  the  rights  of  the  transferee  af- 
fected by  the  fact  that  the  corporate  indebtedness  may  have  been 
discharged  by  the  receiver  from  funds  derived  from  the  sale.*'  It' 
has  been  held  that  where  subscription  notes,  are  sold  by  the  receiver 
under  such  circumstances,  a  subscriber  is  liable  to  the  purchaser  for 
the  full  amount  of  his  note,  with  the  right  to  share  equitably  in  any 
actual  surplus  arising  in  the  hands  of  the  receiver,  even  though  the 
notes  were  sold  at  a  discount,  provided  it  appears  that  their  sale  or 
collection  was  necessary  to  enable  the  receiver  to  pay  the  corporate 

fQraiid  Rapida  Trust  Co.  v.  Hich-  as  might  be  legally  eHtablished  meant 

ols,  —  Mich.  — ,  165  N.  W.  667.  that   the   purchftsers   would   take  aub- 

UFish   V.   Smith,  73   Conn.  377,  S4  Jeet   to  the   rights   of  the   makers  to 

Am.  St.  Bep.  161,  47  Atl.  711;  Cosmo-  make  fiuch   defenses   as   might   be   1e- 

politan  Life  Ins.  Co.  v.  Sbeata,  20  Ga.  Kally  established  against  the  receiver, 

App.  622,  93  8.  E.  507.  and  hence  that  a  subscriber  could  not 

WFbh   V.  Smith,  73   Conn.   377,  84  set   up  as  against  the  purchaser  that 

Am.  St.  Eep.  IBI,  47  Atl,  711,  bis     suhscription     was     procured     by 

As   to  the  necessity  for  a  call,  see  frand,  where  that  defense  would  not 

i  411S,  infra.  hare   been    available   against   the   re- 

ST  Cogmopolitau    Life    Ins.   Co,    v.  ceiver, 

Sheats,  20  Ga.  App.  622,  93  8.  B.  507,  WRsh  v.  Smith,  73  Conn.  377,  84 

3S  Cosmopolitan    Life     Ins.    Co.     v.  Am,  St.  Bep.  161,  47  Atl.  711;  Cosmo- 

Sheats,    20    Go.    App.    622,    93    S.    E.  politan  Life  Ins.  Co.  v.  Sheata,  20  Ga. 

507.     In  the  above   case  it   was  held  App.  622,  93  8.  E.  507. 

that  8  provision  in  the  order  author-  'lOFish   v.   Smith,  73   Conn,   377,  S4 

iring  the  sale  that  the  purchasers  of  Am.  St.  Bep.  161,  47  Atl.  711. 

subscription    notes    sbonld    take    the  41  Cosmopolitan     Life     Ins.     Co.    v. 

same    subject    to    the    rights    of    the  Sheala,    20    Ga,    App,    622,   93    S,   £. 

makers  thereof  to  make  sneh  defenses  507. 
7077 
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debts  in  full.*"  The  laws  of  the  state  of  the  corporation's  domicile 
control  as  to  the  validity  of  such  a  sate,  and  an  order  of  the  court 
of  that  state  before  which  the  proceedings  were  pending  confirming 
the  sale  is  conclusive  upon  the  courts  of  other  states  as  to  the  validity 
of  the  sale,  in  actions  by  the  purchaser  to  recover  on  the  subscrip- 
tions,*' 

A  sale  of  a  stock  subscription  note  by  a  trustee  in  bankruptcy  un- 
der order  of  court  passes  the  l^al  title  to  the  purchaser,  who  may 
sue  thereon  in  his  own  name.** 


§4118.  Calls  and  assesaments — Necessity  for  call  or  assessment; 
1^  whom  made.  As  we  have  seen  in  a  previous  chapter,  where  sub- 
scriptions are  payable  only  on  call,  a  call  or  assessment  must  be  made 
before  they  can  be  enforced  by  the  corporation,  where  it  is  a  solvent 
going  ooncern.*'  And  many  courts  have  held  that  this  is  equally 
true  where  the  corporation  has  become  insolvent,  and  proceedings 
have  been  instituted  to  wind  up  its  affairs.**     But  this  does  not 


Washington  Sav.  Bftnk  v. 
Butchera'  &  Drovers'  Bank,  107  Mo. 
133,  28  Am.  St.  Rep.  403,  17  8.  W. 
€44. 

OMo.    Thomas  v.  Kalbfus,  119  N.  E. 


U  Cosmopolitan  Life  Ins.  Co.  v. 
Sheato,  20  Ga.  App.  822,  93  S.  E.  507. 

«Fi8h  V.  Bmith,  73  Conn.  377,  84 
Am.  St.  Rep.  161,  47  Atl.  711. 

MBailey  v.  Anderson,  142  Ga.  11, 
82  8.  £.  290. 

*>8ee  1669  et  seq.,  supra. 

*a  United  States.  Gienn  v.  Liggett, 
135  U.  8.  5,13,  34  L.  Ed.  262;  Haw- 
kin*  V.  Glenn,  131  U.  8.  319,  33  L.  Ed. 
184;  Seovill  v.  Thayer,  105  U.  8.  143, 
£fi  I*  Ed.  968;  Covell  v.  Fowler,  144 
Fed.  5.15;  Jn  re  Crystal  Bottling  Co., 
m  Fed.  B45;  Pricat  v.  Glenn,  51  Fed. 
TO5;  Id.  51  Fe*.  400;  Glenn  v.  Soule, 
22  Fed.  417. 

Alabama.  Scmplo  v.  Glenn,  91  Ala. 
245,  24  Am.  St.  Rep.  894,  9  So.  285,  8 
So.  48;  Bingham  v.  Rushing,  5  Ala. 
4i03, 

Oallfomla.  Union  Bav.  Bank  of  San 
Joae  V.  Leiter,  143  Cal.  696,  79  Pae. 
441. 

Iowa.  Chandler  v.  Keith,  42  Iowa 
99. 

ICaiTluid.  Castleman  v.  Temple- 
man,  87  Md.  r,4fi,  41  L,  B.  A.  367,  67 
Am.  St.  Rep.  36.1,  40  Atl.  275;  Glenn 
V.  Williams,  80  Md.  93, 


412. 

PeimBylvaala.  Bunn's  Appeal,  105 
Pa.  S(.  49,  51  Am.  Rep.  166. 

TennesBee.  Simmons  v.  Taylor,  IOC 
Tinn.  729,  63  S.  W.  112.S. 

This  13  particularly  true  where  thp 
total  amount  doe  from  the  ahareliold 
prs,  if  collected,  will  be  more  than  suf- 
Hp.ient  to  pay  the  corporate  debts. 
Thomas  v.  Kalbfus,  —  Ohio  St.  — , 
119  N.  E.  412. 

A  receiver  cannot  maintain  an  ae- 
(ion  at  law  to  recover  subscriptions 
liajable  on  call  unless  a  eall  has  been 
made,  either  by  the  corporation  ai  by 
the  court.  Liggett  v.  Glenn,  51  Fed. 
SSI;  Glenn  v.  Sonle,  22  Fed.  417; 
CTiandler  v.  Sidell,  .1  Dili.  477,  PpiI. 
Cas.  No.  2.594;  Chandler  v.  Keith,  4> 
Iowa  99;  Hannah  v.  Moberly  Bank, 
67  Mo.  678;  Mann  v.  Pentz,  3  N.  T. 


In  f 


1  at  law  npon  the  c 


tract  brought  by  a  receiver  "tber« 
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mean  that  a  call  or  assessment  must  have  been  made  by  the  corpo- 
ration or  its  board  of  directors  under  such  circumstances.  If  they 
have  failed  to  make  it,  a  call  may  be  made  by  the  court  in  which  the 
winding  up  proceedings  are  pending,*'  or  by  a  receiver  under  its 


innst  be  a  okII  or  asseBBment,  or  eoma- 
thing  BtBndtOK  in  the  place  thereof  or 
e^uiralent  thereto,  either  by  the  com- 
pany or  by  a  proper  court,  in  order 
to  make  the  defendant  liable. ' ' 
Chandler  v.  Siddle,  3  Dill.  477,  Fed. 
Cm.  No.  2,594. 

Where  a  aabecription  is  payable 
only  on  coll,  it  is  not  due,  and  cannot 
be  reached  by  garnish m en t  or  trustee 
proeesa  nntil  a  call  has  been  made.  See: 

VnitBi  States.  Chandler  v.  Siddle, 
10  N.  B.  B.  236,  Ted.  Caa.  No.  2,594. 

Alabama  Cooper  v.  Frederick,  9 
Ala.  739;  Bingham  v.  Riwhing,  6  Ala. 
403. 


Brown  v.  Union  Ins. 
Co.,  3  La.  Ann.  177. 

MlaamtrL  Bimpaon  v.  Reynolds,  71 
Uo.  S94;  Hannah  v.  Moberly  Bank, 
67  Mo.  678. 

lT«T>da.  UeEelvey  v.  Crockett,  IS 
Nev.  238,  2  Fac.  3S6. 

Ongon.  Hnghes  v.  Oregonian  By. 
Co.,  11  Ore.  158,  2  Pae.  94. 

PwuUylTaala.  Bunn's  Appeal,  105 
Pa.  St.  49,  51  Am.  Bep.  166. 

A  federal  court  in  Pennsylvania 
held  to  the  contrary  in  in  re  Olen 
Iron  Works,  20  Fed.  674.  This  hold- 
ing was  disapproved  in  Bunn's  Ap- 
peal, 105  Pa.  St.  49,  SI  Am.  Bep.  166. 

nOnited  SUt«a.  Great  Western 
Tel.  Co.  V.  Purdy,  162  U.  8.  329,  40  L. 
Ed.  966,  aff'g  judgment  83  Iowa  430, 
5i>  N.  W.  45;  Glenn  v.  Marbury,  145  U. 
8.  499,  36  L.  Ed.  7B0;  Glenn  v.  Lig. 
gett,  135  U.  a  533,  34  L.  Ed.  262; 
Hawkins  V.  Glenn,  131  XT.  8.  319,  33 
L.  Ed.  184;  8covill  v.  Thayer,  105  U. 
8.  143,  26  L.  Ed.  968;  Coveil  v.  Fow- 
ler, 144  Fed.  535;  Land  Title  &  Trust 
Co.  V.  Aaphalt  Co.  of  America,  127 
Fed.  1 ;  Kroegher  y.  Calivada  Colo- 
oiattiou  Co.,  119  Fed.  641;  Foote  v. 


Glean,  52  Fed.  529;  Priest  v.  Glenn, 
51  Fed.  400;  Liggett  v.  Glenn.  51  Fed. 
361,  rev'g  judgment  47  Fed.  472; 
Glenn  v.  Soule,  22  Fed.  417. 

AUbai^.  Bemple  v.  Glenn,  81  Ala. 
245,  24  Am.  St.  Bep.  894,  9  So.  265,  6 
So.  46;  Lehman,  Durr  &  Co.  v.  Glenn, 
Sr  Ala.  618,  6  So.  44;  Glenn  v.  Sem- 
jjJe,  80  AU.  159,  60  Am.  Bep.  92. 

Arkansas.  Davis  v.  Scott,  129  Ark. 
226,  195  S.  W.  383. 

OaUfomla.  Daggett  v.  Bouthweat 
Packing  Co.,  155  CaL  762,  103  Pao. 
204.  See  also  Burke  v.  Maze,  10  CaU 
App.  206,  101  Pae.  438,  440. 

Ooonectlciit.  Fish  v.  Smith,  73 
Conn.  377,  84  Am.  St.  Bep.  161,  47 
Atl.  711. 

Dolawan.  John  W.  Goeney  Co.  v. 
Arlington  Hotel  Co.,  —  Del.  Ch.  ~-, 
101  Atl.  879. 

OwngU.  Dalton  ft  U.  R.  Co.  t.  Ho- 
Daniel,  56  Ga.  191.  See  also  High- 
tower  V.  Thornton,  8  Ga.  486,  52  Am. 
Dec.  412. 

nuuoia.  Great  Western  Tel.  Co.  v. 
Gray,  122  111.  830,  14  N.  E.  214. 

Iowa.  Chandler  v.  Keith,  42  Iowa 
90. 

Marj^and.  Caatleman  r.  Temple- 
man,  87  Md.  646,  41  L.  B.  A.  367,  67 
Am.  St.  Bep.  363,  40  At!.  275;  Glenn 
V.  Williams,  60  Md.  93. 

HUlnawta.  In  re  Minnehaha  Driv- 
iug-Park  Abs'u,  53  Minn.  423,  55  N. 
W.  598;  Mareon  v.  Deither,  49  Minn. 
423,  52  N.  W.  38. 

MKwrarl.  Washington  Sflv.  Bank  v. 
Butchers'  k  Drovers'  Bank,  107  Mo. 
133,  28  Am.  St.  Bep.  405,  17  a  W. 
644;  Lionberger  v.  Broadway  8av. 
Bank,  10  Mo.  App.  499. 

Hour  Jersey.  Clevenger  v.  Moore, 
71  N.  J.  L.  148,  58  Atl.  88;  Cumber- 
land Lumber  Co.  v.  Clinton  Hill  Lam- 
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direction.**  So  if  the  corporation  has  been  adjudged  a  bankrupt, 
a  call  or  assessment  may  be  made  by  the  bankruptcy  court,  or  by 
ber  A  Mannfaeturing  Co.,  64  N.  J.  £q. 
517,  54  All.  450. 
N«w  York.     McNeluB  v.   StiUman, 


172  App.  Div.  307,  158  N.  Y.  Snpp. 
42S. 

Oilio.  Thomas  v.  Kalbfus,  119  N. 
E.  412. 

PonnvlTUila.  Bunn'a  Appeal,  105 
I-a.  St.  49,  51  Am.  Bep.  IM. 

Tmuubsm.  See  Simmtms  v.  Taylor, 
106  Tenn.  728,  63  8.  W.  1123, 

VlrgUUa.  Lewis'  Adm'r  v.  Oleun, 
84  Va.  847,  6  8.  £.  S66. 

Washington.  McKaf  v.  £twood,  12 
Wash.  579,  41  P&c.  919;  Elderkiu  v. 
Peterson,  8  Wasb.  674,  36  Pac.  1089. 
8ee  also  Bergman  v.  Evans,  92  Wash. 
1S8,  Ana.  Caa.  1918  C  S48,  ISS  Pac. 
961. 


See  Parker  v.  Stough- 
ton  Mill  Co.,  97  Wis.  74,  51  Am.  St. 
Bep.  881,  64  N.  W.  7S1. 

"The  court  will,  in  ^ch  cases,  do, 
in  behalf  of  crcilitora,  what  it  ia  the 
duty  of  the  corporation  to  do  in  re- 
spect to  calls,  and  may  itself  maVa 
the  call,  although  bj  the  terms  of  the 
contract  of  subscription,  the  money  is 
payable  ou  the  call  of  the  directors." 
Marsou  v.  Deither,  49  Minn.  423,  S2 
K.  W.  38,  quoted  with  approval  in 
McKay  v.  Elwood,  12  Waah.  579,  41 
Pac.  019. 

The  fact  that  a  call  was  made  by 
the  corporation  while  it  was  a  going 
concern  and  that  actions  at  law  are 
pending  in  a  state  court  for  its  col- 
lection will  not  bar  a  suit  in  equity  in 
a  federal  court  brought  by  a  receiver 
to  collect  an  assessment  levied  by 
him.    Brown  v.  Allebach,  166  Fed.  488. 

Under  a  statute  authorizing  credi- 
tors to  enforce  the  liability  of  atock- 
h  eld  era  tir  the  extent  of  their  nnpaid 
subscriptions  they  may  proceed  by  a 
bill  in  equity  to  procure  the  appoint- 
ment of  a  receiver  who,  in  case  there 
is  a  deficiency  of  assets,  may  enftrrce 
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the  liability  of  stockholders  wbff  have 
not  paid  for  their  stock  in  full,  and  as 
a  step  in  such  proceedings,  may  apply 
to  the  court  to  levy  asaesament 
against  such  stockholdera.  John  W. 
Cooney  Co.  v.  Arlington  Hotel  Co., 
—  DeL  Oh.  — ,  101  Atl.  879. 

"A  court  of  equity  wilJ  disregard 
the  formality  of  a  call  and  will  or- 
der the  unpaid  subscriptioiu  to  be 
paid  to  a  receiver  for  the  benefit  of 
the  corporate  creditors."  Knight  & 
Wall  Co.  V.  Tampa  Sand  Lime  Briek 
Co.,  55  Fla.  728,  46  So.  285. 

4*  United  Statao.  Brown  t.  Alle- 
bach, 166  Fed.  48S. 

Ooiutectlcitt.  A  receiver  may  make 
a  call  under  the  express  provisions  of 
the  Connecticut  statute.  Bosoff  v. 
Gilbert  Transp.  Co.,  221  Fed.  972, 

Florida,  Knight  ft  Wall  Co.  v. 
Tampa  Sand  Lime  Brick  Co.,  55  Fla. 
728,  48  So.  285. 

Oeoigla,  See  Hightower  v.  Thorn- 
ton, 8  Ga.  486,  52  Am.  Dec.  412. 

MuTland.  Hall  v.  United  States 
Ins.  Co.,  5  Gill  484. 

HlcUgML  See  Mutual  Fire  Ins.  Co. 
V.  Phoenix  Furniture  Co.,  108  Hlek. 
170,  34  L.  B.  A.  694,  «3  Am.  St.  Bep. 
693,  66  N.  W.  1095. 

Hew  JetMT.  Swing  V.  Consolidated 
Fruit  Jar  Co.,  74  N.  J.  L.  145,  63  Atl. 
899;  Barkalow  v.  Toiten,  53  N.  J.  Eq. 
573,  32  Atl.  2.  And  see  Palk  v.  Whit- 
man Cigar  Co.,  55  N.  J.  Eq.  396,  36 
Atl.  10B4. 

New  Toilc  See  Bankine  v.  Elliott, 
]C  N.  Y.  377. 

A  notice  by  the  receiver  extending 
the  time  for  payment  of  an  assess- 
ment for  30  days  was  held  to  obviate 
the  objection  that  the  first  notice  giv- 
en by  him  required  payment  within 
15  days  although  the  statute  required 
30  days '  notice.  BrOTm  t.  Allebach, 
166  Fed.  488. 
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the  trustee  in  bankruptcy  nnder  its  direction.*  And  where  the  stat- 
ute intrusts  the  liquidation  of  the  affaire  of  a  corporation  which  has 
been  adjut^ed  insolvent  to  its  directora  or  trustees,  the  call  may  be 
made  by  them.** 

It  is  generally  held  that  before  a  receiver  "  or  an  assignee  for  the 

Mtrmted  Btfttw  Scovill  V.  Tbajer, 
105  U.  8.  143,  28  L.  Ed.  968;  Turn- 
bnU  V.  Payson.eS  U.  9.  418,  24  L.  Ed. 
437;  Webster  v.  Upton,  91  U.  8.  65,  33 
L.  Ed.  3S4;  Sanger  t.  Upton,  91  U.  8. 
66,  23  L.  Ed.  220;  In  re  Phoenix 
Hardware  Co.,  249  Fed.  410;  In  re 
Canitter  Co.,  248  Fed.  587;  In  re  U. 
8tipp  Const.  Co.,  221  Fed.  372;  In  re 
Newfoundland  STOdieate,  201  Fed. 
017,  modifying  judgment  196  Fed. 
443;  In  re  Monarch  Corporation,  177 
Fed.  464;  In  re  Eureka  Furniture  Co., 
170  Fed.  485;  In  re  Munger  Vehicle 
Tire  Ctf,,  168  Fed.  910;  In  re  Beming- 
ton  Automobile  &  Motor  Co.,  153  Fed, 
345,  modifying  judgment  139  Fed. 
766;  In  re  Hiller  Electrical  Mainte- 
nance Co.,  Ill  Fed.  515;  In  re  Crystal 
Bpring  Bottling  Co.,  96  Fe.i.  945;  Up- 
ton V.  Barnham,  3  Biss.  520,  Fed.  C&a. 
No.  10,799;  Upton  v.  Hansbrougb,  3 
Bias.  417,  Fed.  Cis.  No.  16,801. 

CanioniM.  Perkins  v.  Cowles,  157 
Cal.  625,  30  L.  B.  A.  (N.  8.)  283,  137 
Am.  8t.  Rep.  158,  108  Pae.  711. 

OcnmMttcnt.  The  Conneetieut  stat- 
ute eTpresslj  provides  that  if  a  corpo- 
ration be  placed  in  the  bands  of  a 
trustee  in  bankruptcy,  he  shall  have 
the  powers  of  the  board  of  directors 
in  eslling  for  instalments  on  stock. 
In  re  Monarch  Corporation,  203  Fed. 
664,  rev'g  judgment  196  Fed.  252. 

OvorgU.  Allan  v.  Grant,  122  Oa. 
552,  50  8.  E,  494. 

N«r  JeTMT.  CIcvenger  v.  Moore, 
71  N.  J.  L.  148,  58  Atl.  88. 

Haw  Ten*.  Bathbcrae  v.  Ayer,  84 
App,  Div.  186,  83  N.  T.  8upp.  235. 

Texas.  Rich  v.  Park,  —  Tei,  Civ. 
A|,p.  — ,  177  8.  W.  184. 

An  order  of  the  bankruptcy  court 
P<'rmitting  the  tmstee  to  sue  is  a  suf- 


ficient judicial  call  or  assessment  to 
entitle  him  to  sue.  Allen  v.  Grant, 
122  Ga.  552,  50  S.  E.  494. 

The  bankruptcy  court  has  authority 
to  direct  the  levying  of  an  BEsess- 
ment  as  against  nonresident  stock hold- 
frs.  In  re  Monareb  Corporation,  177 
Fed.  464, 

50  Union  Bav.  Bank  of  Ban  Jose  v. 
Leiter,  145  Cal.  696,  79  Pac.  441; 
Union  Ssv.  Bank  of  San  Jose  v.  Dun- 
lap,  135  Cal.  628,  67  Pac.  1084;  Peo- 
ple's Homo  8av.  Bank  t.  Bauer,  2  CaL 
App.  445,  84  Pac.  329;  Hnrd  v.  Tall- 
man,  60  Borb.  (N.  Y.)  272. 

A  by-law  providing  that  after  a 
certain  amount  has  been  paid  on  the 
stock  no  farther  call  shall  be  made 
except  by  a  vote  of  two-thirds  of  the 
outstanding  stock  does  not  afTect  the 
right  of  the  directors  in  liquidation 
to  levy  an  assessment  when  nPcessary 
tc  pay  creditors,  since  the  statute 
gives  them  that  right.  Union  Sav. 
Bank  of  San  Jose  v.  Letter,  145  Cal. 
696,  79  Psc.  441. 

51  muted  StaWB.  Bosofl  v.  Gilbert 
Transp.  Co.,  221  Fed.  972;  Covell  v. 
Fowler,  144  Fed.  535. 

AikaaaKB.  Davis  v.  Scott,  129  Ark, 
r26,  IflS  8.  W.  383. 

DoUwo.  John  W.  Coonpy  Co.  V. 
Arlington  Hotel  Co.,  —  Del.  Ch.  — , 
101  Atl.  879. 

Iowa.  Chandler  v.  Keith,  42  Iowa 
99. 

Hsbraskft.  WymiiQ  v.  Williams,  63 
Neb.  670,  74  N.  W.  48;  State  v.  Ger- 
man Sav.  Bank,  60  Neb.  734,  70  N. 
"W.  221. 

New  Jersey.  Gilson  v.  Appleby,  80 
N.  J.  L.  542,  77  Atl.  1084,  affM  82 
N.  J.  L.  400,  SI  Atl.  724  ;  McDemiolt 
V.  Woodhonse,  87  N.  J.  Eq.  615,  101 
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beneEt  of  creditors,"  or  trustee  in  bankruptcy,"  or  a  superintendent 
of  banks  to  whom  the  statute  intrusts  the  winding  up  of  the  affairs 
of  an  insolvent  corporation,**  can  collect  unpaid  subscriptions  pay- 
able on  call  and  not  called  in  by  the  corporatiMi,  the  court  or  &  re- 
ceiver or  trustee  under  its  direction,  must  ascertain  the  debts  of  the 
corporation,  and  take  an  account  of  its  assets,  and  then  make  a  call 
or  assessment  upon  stockholders  for  so  much  only  as  is  necessary  to 
pay  debts,  since  the  liability  of  the  stockholders  is  limited,  under 
such  circumstances,  to  that  amount.** 

Atl,  375,  rev'g  judgment  87  N.  J.  Eq, 
124,  89  Atl.   103;    Wolcott   v.  Wald- 
stein,  86  N.  J.  Eq.  63,  97  Atl.  951 
Hc^combe  v.  Trenton  White  City  Co. 
SO  N.  J.  Eq.  122,  82  Atl.  618,  aff'd  Si 
N.  J.   Eq.   364,  91   Atl.   1069;   See  V 
lEeppenheimer,  69  N.  J,  Eq.  36,  61  Atl. 
843;   Cumberland  Lumber  Co. 
ton  Hill  Lumber   Mtn-   Co.,   57  N.  J. 
Eq.   627,  42  Atl.  585;   Kirkpatrick 
American    Alkali    Co.,    140   Fed.    1. 
135  Fed.  230.     See  also  Sivin  v.  J! 
tual  Match  Co.   (N.  J.  Eq.),  66  Atl. 
921. 

Noittl  CuoUlUL.    Worth  v.  Wharton, 
122  N.  C.  376,  29  8.  E.  370. 

PatuuylvanlA.     Bell 'a   Appeal,    115 
Pa.  St.  88,  2  Am.  St.  Eep.  532,  8  Atl. 


177. 

Vlrginl*.  Elliott  v.  Ashby,  104  Va. 
7J6,  52  8.  E.  383. 

WuUngton.  Hoaner  v.  Conserva- 
tive Casualty  Co,,  99  Wash.  161,  168 
Pac.  1122;  Rea  v.  Ealick,  87  Wash. 
125,  151  Pac.  256;  Chamberlain  v. 
Piercy,  82  Wash.  157,  143  Pae.  977; 
Beddow  V.  Huston,  65  Waab.  585,  IIS 
Pae.  753. 

Until  an  assessment  has  been  mado 
by  a  court  o(  equity  the  receiver  oan- 
Eot  maintain  attachment  proceedings 
against  a  stockholder  to  recover  the 
amount  of  hia  unpaid  subscription. 
Gilson  T.  Appleby,  80  N.  J.  L.  542,  77 
Atl.  1084,  aff'd  82  N.  J.  L.  400,  81 
Atl.  724. 

That   this   has   been   done   must   be 
Bh<rwD  in  a  petition  by  a 
an  action  at  law  to  reeove 


Bcription.  Chandler  v.  Keith',  42 
Iowa  99. 

It  will  be  preaumed  on  demorrer 
that  this  has  been  done,  where  the 
romplaint  allies  that  it  will  take  the 
whole  amonut  due  by  the  defendant 
to  pay  the  craditora.  Worth  v.  Whar- 
ton, 122  N.  C.  376,  29  8-  E.  370. 

"Any  order  the  ctnirt  might  make 
should  direct  proceedings  against  all 
alockholders  whose  stock  aubserip- 
tiona  were  unpaid,  for  such  an 
amount  as,  together  with  the  admitted 
esaeta,  would  be  aufficient  to  meet  the 
liabilities  and  cost  of  the  receiver- 
ship." Beddow  V.  Huston,  65  Wash. 
585,  118  Pac  752,  quoted  with  sp- 
pioval  in  Chamberlain  v.  Piercy,  82 
Wash.  157,  143  Pae.  977. 

The  court  has  no  authority  to  single 
out  one  stockholder  and  direct  pro- 
ceedings agafnat  bim  alone  for  4240,- 
000,  when  the  admitted  liabilities  ot 
the  corporation  are  teaa  than  (4  ODO. 
Beddow  v.  Hnaton,  65  Wash.  585,  118 
Pac.  752. 

M Citizens'  &  Miners'  Bav.  Bank  & 
Trust  Co,  V.  Gillespie,  115  Pa.  St.  564, 
9  Atl.  73. 

■8  Bcovill  V.  Thayer,  105  U.  S,  143, 
26  L.  Ed.  968;  In  re  Newfoondland 
Syndicate,  196  Fed.  443,  judgment 
modified  201  Fed.  917;  Hunt  v.  Shar- 
key, 20  Cal.  App.  690,  130  Pac.  21. 

■4  Sargent  v.  Waterbury,  83  Ore. 
159,  161  Pac.  443,  rehearing  denied 
163  Pae.  416. 

M  See  1 4100,  supra. 
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Some  courts  hold  that,  upon  the  declared  or  notorious  insdveDCy 
of  the  corporation,  the  liability  of  the  stockholdera  upon  their  un- 
paid subscriptions  becomes  fixed,  and  such  subscriptions  become  im- 
mediately due,  and  that  no  call  or  assessment  is  necessary  to  enable 
creditors  or  an  assi^ee  or  receiver  to  sue  for  the  same,'^  especially 


M  Oallfomla.  Daggett  t.  Southwest 
Packing  Co.,  1S5  Gal.  762,  103  Pac. 
204. 

KftPMUt.  West  V.  Topeka  So  v.  Book, 
ee  Kan.  S24,  63  L.  H.  A.  137,  97  Am. 
St.  Rep.  385,  72  Pac.  252. 

Mliaonrl.  Waehington  Sav.  Bank  v. 
Butchers'  &  Drovers'  Bank,  107  Mo, 
133,  28  Am.  St.  Rep.  405,  17  8.  W.  644. 

Nvrmd*.  Thompson  v.  Heno  Sav". 
Bank,  19  Nev.  242,  3  Am.  St.  Rep. 
883,  9  Pac.  121. 

PannsylTMila.  Swearingen  v.  Se- 
wickley  Dairy  Co.,  198  Pa.  68,  53  L. 
R.  A.  471,  47  Atl.  941. 

WuhlDgtOiL  Chilberg  v.  Sieben- 
bauED,  41  Wash.  663,  84  Pac.  598;  Ada- 
mant Mfg.  Co.  V.  Wallace,  16  Waah. 
614,  48  Pac.  415. 

When  the  corporation  becomes  in- 
solvent and  abanitons  all  action  under 
fta  charter,  the  original  mode  of  mak- 
ing eatla  upon  the  stockholdera  can- 
not be  pursued,  and  therefore  the  debt, 
from  that  time,  must  be  treated  aa 
due,  without  further  demand.  Henry 
V.  Vermillion  &  A.  R.  Co.,  17  Ohio 
187. 

A  creditor  may  proceed  in  equity 
without  a  call.  Edwards  v.  SchiUin- 
ger,  245  HI.  231,  33  L.  H.  A.  <N.  S.) 
895,  137  Am.  St.  Rep.  308,  91  N.  E, 
J048,  aff'g  148  HI.  App.  227. 

No  call  ia  necessary  where  the  cor- 
poration closes  it  a  doors  and  ceases 
all  ita  usual  and  ordinary  business, 
leaving  debta  unpaid.  West  v.  To- 
peka Sav.  Bank,  66  Kan.  524.  63  L.  B. 
A.  137,  97  Am.  St.  Rep.  385,  72  Pac. 
252. 

No  call  or  assessment  is  ne^^essary 
when  the  corporation  becomes  insolv- 
ent, and  proceedings  are  instituted 
by  creditors  to  wind  up  its  alTnirs  and 


distribute  its  assets.  Ross-Meehen 
Rrake  Shoe  Foundry  Co.  v.  Southern 
Malleable  Iron  Co.,  72  Fed.  957. 

Upon  an  assign meut  for  the  benefit 
of  creditors  induced  by  the  admitted 
insolvency  of  the  company,  the  un- 
paid etock  becomes  payable  to  the 
niisiguees  without  further  call  or  as- 
sessment. Branch,  Sons  A  Co.  v. 
Knapp,  61  Ga.  614. 

From  the  time  of  an  assignment  by 
the  corporation  for  the  benefit  of  its 
creditora  "the  obligation  of  each 
stockholder  to  make  payment  of  the 
amount  remaining  unpaid  on  bis  sub- 
scription to  stock,  or  so  much  thereof 
as  might  be  necessary  to  satisfy  the 
indebtedness  of  the  corporation,  must 
be  treated  as  a  debt  that  is  presently 
due,  because  after  the  aasignment  no 
[Mwer  remains  in  the  directors  to 
make  a  call,  and  it  would  be  contrary 
to  all  considerations  of  right  to  per- 
mit the  stockholder  thereby  to  avoid 
making  payment  for  bis  stock  as 
against  creditors  of  the  corporation." 
McKay  v.  Ellwood,  12  Wash.  579,  41 
Pac.  019,  quoted  with  approval  in 
Adamant  Mfg.  Co.  v.  W 
Wash.  614,  48  Pac.  416. 

When  the  corporation  ha 

be  a  going  concern  and  its 

process  of  liquidatioi 


mediu 


.  of  t 


the 


treat  any  stock  liability  i: 
creditors  as  immediately  d 
ban  v.  Campbell,  158  Ind.  2! 
384. 

A  receiver  moy  recover  i 
^criptions  without  any  pri 
by  tbe  corporation.  Wins 
Kean  B.  A  Nav.  Co.,  6  Bl 
Fed.  Cas.  No.  17,862. 

To  entitle  a  trustee  in  1 
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where  the  corporatioD  has  gone  out  of  business  and  there  are  no  offi- 
cers who  could  make  calls."  So  it  has  been  held  by  a  number  of 
courts  that  no  call  is  necessary  where  the  corporatitm  has  been  ad- 
judged insolvent  and  it  is  necess&ry  to  collect  the  whole  of  the  unpaid 
subscriptions  in  order  to  pay  the  corporate  debts."  It  has  also  been 
held  that  no  call  is  necessary  to  enable  a  creditfv  to  proceed 
by  execution  against  a  stockholder,"  or  to  bring  an  action 
directly    against    him,**    where    he    is    given    such    remedies    by 


any  surplus  that  may  arise.  Cosmo- 
politan Life  Ins.  Co.  v.  Sbeats,  20  Ga. 
App.  622,  93  8.  B.  S07;  Guilb«rt  v. 
KesaiDger,  173  Ho.  App.  680,  160  & 
W.  17. 

■  n  Batch  V.  Dana,  101  U.  &  205,  23 
L.  Ed.  865. 

MCitisens'  &  Miners'  8av.  Bank  k 
Trust  Co.  V.  Qillespie,  US  P&.  &t.  564, 
9  AtL  73;  Yeager  v.  Scranton  Trust  Co. 
&  Savings  Bank,  14  Wkly.  Notes  Gas. 
(Pa.)  296;  McKay  v.  Elwood,  12 
Wash.  579,  41  Pac.  919.  See  also  IdOD- 
berger  v.  Broadway  Sav.  Bank,  10  Mo. 
App.  499. 

It  is  not  nef^eaeary  for  the  bank- 
ruptcy court  to  ascertain  the  amount 
of  the  debts  and  make  an  assessment 
where  it  appears  that  it  will  be  neces- 
sary to  collect  the  full  amount  of  un- 
paid subscriptions  in  order  to  pay  the 
debts-  Bathbone  v.  Ayer,  84  N.  Y. 
App.  Div.  186,  82  N.  Y.  Supp.  235. 

Where  the  corporation  is  insolvent, 
and  a  receiver  has  been  appointed,  and 
there  are  no  assets  except  the  unpaid 
Kubscriptions  which  are  insoi&cieBt  to 
pay  the  debta,  the  court  may  direct 
or  authorize  the  receiver  to  sue  the 
delinquent  subs(?ribers  without  alleg- 
ing an  assessment  and  demand  for 
payment,  though  the  subscriptions  are 
jiayable  only  on  call,  Carnahan 
Campbell   (Ind.),'59  N.  E.  1054. 

M  Washington  Sav.  Bank  v.  Butch- 
ers' &  Drovers'  Bank,  107  Mo.  133,28 
Am.  St.  Bep.  405,  17  B.  W.  644;  Han- 
nah V.  Moberly  Bank,  67  Mo.  678. 

M  Washington     Savings     Bank 
Butchers'  &  Drovers'  Bank,  107  Mo. 


to  sue  stockholders  in  equity,  it  is 
not  necessary  that  there  be  a  call  by 
the  corporation  or  the  bankruptcy 
court.  Edwards  v.  Schillinger,  245 
III.  231,  33  L.  B.  A.  (N.  6.)  895,  137 
Am.  St.  Bep.  308,  91  N.  E.  1048,  aff'g 
148  ILL  App.  227. 

In  Woman's  Temperance  Btdg. 
Asa'n  V.  Devore,  160  111.  App.  153,  it 
was  held  that  a  call  by  the  board  of 
directors  was  not  necessary  to  enable 
a  creditor  of  a  West  Virginia  corpo- 
ration to  garnish  a  stockholder  in 
Illinoia.  This  holding  was  followed  in 
Woman's  Temperance  Bldg.  Ass'n  v. 
Mutual  Beserve  Contract  Co.,  161  HI. 
App.  370,  371. 

In  In  re  Glen  Iron  Works,  20  Fed. 
674,  it  was  held  that  unpaid  subscrip- 
tions might  be  reached  by  attachment 
execution  where  the  corporation  had 
become  io  sol  vent,  although  no  calls 
had  been  made. 

If  a  court  of  equity  administering 
the  estate  of  an  insolvent  corporation 
determines  that  its  assets  should  be 
niaraballed,  it  may  direct  its  receiver 
to  sue  the  stockholders  for  the  amount 
due  on  their  subscriptions  without 
first  ascertaining  the  amount  due  from 
each  of  th^m.  Graves  v.  Denny,  15 
Oa.  App.  718,  84  S.  E.  18T. 

In  a  suit  by  a  receiver,  it  is  not  an 
essential  prerequi£ite  to  a  recovery 
that  the  amount  due  by  each  sub- 
scriber be  ascertained  and  determined, 
since  the  court,  having  all  the  parties 
before  it,  will  ascertain  and  adjust 
the  rights  of  the  subscribers  in  the 
distribution  through  the 
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the  statate.  And  also  that  no  call  is  necessary  under  a  statute  re- 
qairiog  a  receiver  appointed  on  a  voiuutary  dissolution  of  a  corpo- 
ration to  "immediately  proceed  and  collect"  any  sum  remaining  due 
on  stock  subscriptions.'^  Statutes  sometimes  expressly  dispense  with 
the  necessity  for  a  call  in  suita  by  or  for  the  benefit  of  creditora." 
And  no  call  is  necessary  where  the  statute  expressly  permits  gar- 
nishment by  a  creditor  regardless  of  whether  the  corporation  could 
maintain  a  suit  against  the  stockholder  for  his  subscription  or  not." 
Of  course  no  call  is  necessary  if  the  subscription  is  payable  imme- 
diately, or  on  a  specified  day,  or  in  instalments  at  specified  times,  or 
on  demand.** 

itoT  TDAj  subject  tui  unpaid  Bubscrip- 
tioa  without  regard  to  whether  a  call 
iias  been  previoualj  made  or  oot.  Bn- 
slen  V.  Nathan,  136  Ata.  412,  34  So. 


133,  28  Am.  St.  Bep.  405,  17  6.  W. 
644. 

Under  a  statute  making  each  stock- 
holder liable  for  the  debts  of  the  cor- 
poration for  the  amount  remaining 
"due  or  unpaid"  on  his  stock,  and 
providing  that  he  may  be  sned  there- 
for by  any  creditor  of  the  corpora- 
tion, a  stockholder  may  he  saed  and 
garnisheed  by  a  creditor,  although  his 
Bubecription  -nas  payable  only  on  call 
and  no  call  has  been  made.  Scott  v. 
Windham,  73  Minn.  76,  16  So.  206. 

ei  Webber  v.  Hovey,  108  Mich.  49, 
65  N.  W.  619. 

e>The  nUnois  atatute  provides  that 
in  an  action  to  recover  any  indebted- 
ness against  a  corporation  it  shall  be 
competent  to  proceed  against  one  ar 
more  stockholders  at  the  same  time, 
to  the  extent  of  any  balance  remain- 
ing unpaid  on  their  stock,  "whether 
called  or  not,"  as  in  cases  of  garnish- 
ment. Coalfield  Co.  v.  Peck,  98  III. 
139;  BobertBon  v.  Noeninger,  20  111. 
App.  227.  See  also  Stoddard  v.  Lura, 
159  N,  Y.  265,  45  L.  B.  A.  551,  70  Am. 
St.  Bep.  541,  53  N.  B.  1108,  rev  'g  judg- 
ment 32  N.  Y.  App.  Div.  565,  S3  N.  T. 
Snpp.   807. 

M  Under  Ccrde  18M,  8  2182,  provid- 
ing that  "any  creditor"  may  subject 
stock  BubBcriptions  to  the  payment  of 
bis  debt  by  garniihment,  "without 
legaril  to  whether  the  corporation  can 
maintain  suit  against  the  stockholder 
(or  Buch  aubscription  or  not,"  a  cred- 

708f 


Prior  to  the  enactment  of  this  stat- 
ute it  was  held  that,  under  an  act  of 
iiieorporatioD  making  the  etockholdera 
liable  to  creditors  to  the  extent  of 
their  stock  subscribed  and  not  paid  in, 
and  under  a  statute  expressly  permit- 
ting judgment  creditors  of  a  corpora- 
tion to  garnish  pf  rsons  supposed  to  be 
indebted  to  the  corporation  as  stock- 
holders, a  judgment  creditor  could  gar- 
nish  a  stockholder  in  respect  to  the 
amount  due  on  his  subscription  al- 
though there  had  been  no  call.  Curry 
V.  Woodward,  53  Ala.  371. 

In  Paschall  v.  Wbltsett,  11  Ala.  472, 
the  question  whether  the  act  of  1841, 
giving  creditors  a  right  of  garnish- 
ment against  delinquent  stockholdera, 
permitted  garnishment  where  there 
had  been  no  call,  was  said  to  be  an 

In  Cooper  v.  Frederick,  9  Ala.  738, 
it  was  said  that  the  design  of  the 
act  of  1841  appeared  to  be  to  permit 
the  garni  ebment  of  a  stockholder 
without  any  call. 

In  Bingham  v.  Bushing,  5  Ala.  40.1, 
it  was  held  that  there  was  no  right 
of  garnishment  until  there  had  been  a 
call  unless  it  was  given  by  the  act  of 
1941. 

H  United  SUtes.    Eeltey  v.  Gill,  245 
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The  making  of  a  call  for  less  than  the  balance  due  on  the  stock  does 
not  exhaust  the  power  of  the  court,  but  it  may  make  additional  calls 
up  to  the  full  amount  unpaid."  The  fact  that  the  corporation,  while 
it  was  a  going  concern,  made  a  call  for  the  amount  due  on  the  stock, 
which  was  not  paid,  does  not  prevent  the  court  from  making  a  call 
or  assessmeut  after  the  corporation  becomes  insolvent."  Nor  is  the 
pendency  of  actions  at  law  in  a  state  court  to  collect  calls  made  by 
the  board  of  directors  of  a  corporation  before  the  appointment  of  a 
receiver  a  defense  to  a  bill  in  equity  by  the  receiver  in  a  federal 
court  to  collect  an  assessment  levied  by  him  after  it  became  insol- 
vent.'^  And  power  to  levy  assessments  on  a  stockholder  of  an  in- 
solvent corporation  lodged  in  its  directors  is  not  exhausted  by  the 
levy  of  an  assessment  for  the  full  amount  remaining  due  on  the  stock, 
where  no  part  of  the  amount  is  paid  and  the  levy  is  afterwards  re- 
scinded.*' 

U.  a.  116,  62  L.  Ed.  185,  aff 'g  238  Fed. 
996;  Hill  v.  Mercbanta  Mut.  Ina.  Ca, 
134  U.  S.  515,  33  L.  Ed.  994,  aff 'g  86  . 
Mo.  46S. 

O&llfoniU.  Kohler  v.  Agusiz,  90 
Cal.  9,  33  Pac.  741. 

Kansas.  West  v.  Topeka  Sav.  Bank, 
m  Kan.  524,  63  L.^.  A.  137,  97  Am. 
et.  Rep.  385,  72  Pac.  252. 

Maryland.  Williama  v.  Walters,  97 
Wd.  113,  54  All.  767. 

Mlawnil.  Hatmah  v.  Uobcrlj  Bank, 
67  Mo,  678. 

Ne1)[Bdn.  Bohrer  v.  Adair,  61  Neb. 
824,  86  N.  W.  495. 

New  Yoik.  McNeluB  v.  Stillman, 
172  App.  Div.  307,  158  N.  Y.  Supp. 
428;  Rathbone  v.  Ayre,  84  App.  Div. 
188,  82  N.  T.  Supp.  235. 

Oregon.  Hawkins  v.  Donnerberg, 
40  Ore.  97,  66  Pac.  691,  908;  Hawkins 
V.  CitizeoB'  Inv.  Co.,  38  Ore.  544,  64 
Pac.  320. 

Virginia.  Williams  v.  Matthews, 
103  Va.  180,  48  S.  E.  861. 

An  order  directing  the  payment  o( 
subscriptions  is  not  a  condition  pre- 
cedent to  the  existence  of  pauses  of 
action  against  stockholders  whose  sub- 
scriptions, by  their  terms,  are  pavablo 
at  fixed  times,  ao  that  no  ealt  is  ueces- 
sary,  and  where  their  liability  is  not 


pro  rata  and  limited  to  such  aanu  as 
may  be  uecpasary,  In  the  aggregate,  to 
pay  the  claims  of  creditors,  and  if  made 
under  such  eireumstances,  it  adds 
nothing  to  the  rights  of  the  trustee. 
Kelley  v.  Gill,  245  U.  S.  116,  63  L. 
Ed.  185,  aff'g  238  Fed.  B96. 

A  plea  ailing  that  tha  time  of 
payment  of  an  unconditional  sub- 
scription has  been  extended  by  the 
board  of  directors  preseuta  no  de- 
fense to  an  action  by  a  receiver  on  the 
subscription,  where  it  is  not  alleged 
that  thers  was  any  consideration  for 
such  extension  or  that  the  directors 
were  authorized  by  the  stockholders 
to  make  it,  Graves  v.  Denny,  15  Oa. 
App.  718,  84  8.  E.  187. 

See  also  i  669,  supra. 

OB  The  court,  or  another  court  to 
which  the  cause  has  been  properly 
transferred,  may  make  a  further  call, 
although  the  right  to  do  ao  ia  not  ex- 
pressly reaerved.  G'enn  v.  Liggett, 
135  U.  S.  533,  34  L.  Ed.  262. 

MJoha  W.  Cooney  Co.  v.  Arlington 
Hotel  Co.,  —  Del.  Ch.  — ,  101  Atl. 
879. 

•7  Brown  \.  Allebach,  186  Fed.  488. 

sa  Union  Sav.  Bank  of  San  Jose  v. 
Lciter,  145  Cal.  696,  79  Pac  441. 
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§  4119.  —  Procedure  to  procure  aBsessment.  As  we  have  seen  in 
the  preceding  section,  n'hen  subscriptions  are  payable  only  on  call 
and  no  call  has  been  made  by  the  corporation,  and  it  has  become  in- 
solvent, a  call  or  assessment  may  be  made  by  the  court  having  charge 
of  the  administration  of  its  affairs,  or  by  a  receiver  or  trustee  in 
bankruptcy  under  its  direction."  The  call  or  assessment  must  be 
made  in  the  state  of  the  corporation's  domicile,^  and  in  a  proceeding 
to  which  the  corporation  is  a  party.'^  The  proper  tribunal  to  levy 
the  assessment  is  a  court  of  equity,  "since  courts  of  law  have  no  pro- 
cedure adapted  to  the  marshaling  of  assets  and  liabilities  requisite  in 
such  a  calculation.."'" 

In  receivership  proceedings  the  assessment  may  be  made  on  the 
application  of  the  receiver,  either  by  original  bill,"  or  by  petition 
in   the   insolvency   suit'*     In   bankruptcy  proceedings   the   proper 

«S  See  i  4118,  Bupra. 

TtCovell  V.  Fowler,  144  Fed.  535; 
Young  y.  Farwell,  13B  III.  326,  28  N. 
E.  845. 

The  proprietj  and  amoimt  of  Buch 
an  aHBessmeDt  are  internal  atFaire  of 
the  corporation,  with  which  the  courts 
of  another  jurisdiction  will  not  inter- 
meddle. McDcrmott  V.  Woodhouse, 
87  N.  J.  Eq.  615,  101  Atl.  375,  rev'g 
87  N.  J.  Eq.  124,  99  Atl.  103. 

The  courts  of  one  state  have  no 
power  to  direct  an  assess m en t  and  eall 
upon  the  resilient  stockholders  of  a. 
foreign  corporation  at  the  instani^e  of 
a  receiver  appointed  to  take  passes- 
sion  of  the  assets  of  the  corporation 
within  the  state  of  the  forum.  The 
making  of  such  an  asiiesainent  is  one 
of  the  incidents  of  a  general  receiv- 
ership, and  hence  it  can  be  made 
only  by  the  courts  of  the  corporation's 
domicile.  The  proper  procedure  in 
such  cases  is  to  have  a  general  re- 
ceiver appointed  by  the  courts  of  the 
domicile  and  an  ancillary  receivership 
in  any  other  state  where  it  is  sought 
to  collect  nnpaid  subscriptions  from 
stockholders  residing  there.  Pacific 
Coast  Coal  Co.  v.  Esary,  85  Wash. 
4J8,  148  Pac.  679. 

The  lability  of  a  stockholder  of  a 
New  York  corporation  cannot  be  en- 


forced in  New  Jersey  until  the 
amount  of  his  liability  has  been  ascer- 
tained by  proceedings  in  New  York. 
McDermott  v.  Woodhonse,  87  N.  J. 
Eq.  615,  101  Atl.  375,  rev'g  87  N.  J. 
Eq.  124,  99  Atl.  103. 

71  The  corporation  is  an  Indispen- 
ebble  party  to  the  proceeding  in 
which  the  assessment  is  levied.  Mc- 
Dermott V.  Woodhouse,  87  N.  J.  Eq. 
015,  101  Atl.  373,  rev'g  judgment  87 
N.  J.  Eq.  124,  99  Atl.  103. 

T«Holeorabe  v.  Trenton  White  City 
Co.,  80  N.  J.  Eq.  122,  82  Atl.  618,  aff 'd 
82  N.  J.  Eq.  364,  91  Atl.  1069 ;  Cum- 
berland Lumber  Co.  v.  Clinton  Hill 
Lumber  Mfg.  Co.,  57  N.  J.  Eq.  627, 
42  Atl.  585. 

The  right  of  an  assignee  for  the 
lieneflt  of  creditors  to  collect  unpaid 
subscriptions  must  be  asserted  in 
equity,  because  a  court  of  law  cannot 
compel  a  call.  Banta  v.  Hubbell,  167 
Mo.  App.  38,  150  S.  W.  1089;  Lion- 
bergcr  v.  Broadway  8a v.  Bank,  10 
Mo.  App,  499. 

nWolcott  v.  Waldstein,8flN.  J.  Eq. 
63,  97  Ati:  951. 

74Holcombe  v.  Trenton  White  City 
Co.,  80  N.  J.  Eq.  122,  82  Atl.  818, 
aff'd  82  N.  J.  Eq.   364,  91  Atl.  1069. 

"The  ascertainment  may  be  made 
on    a   petition   filed    by    the 
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practice  for  the  trustee  to  file  a  petition  in  the  bankruptcy  court  for 
an  order  directing  him  to  make  an  assessment  upon  the  unpaid  stock 
tor  the  purpose  of  paying  the  corporate  debts."  The  only  issue 
involved  is  the  necessity  for  a  call  or  assessment  and  its  amount.''^ 
To  enable  it  to  determine  the  necessity  for  an  assessment,  the  court 
or  ofBcer  to  whom  the  matter  is  referred,  is  required  to  inquire  into 
and  decide  whether  the  corporation  is  indebted  in  excess  of  its  as- 
Ects,  the  amount  of  its  indebtedness,  and  the  amount  remaining  un- 
paid on  the  shares  held  by  each  stockholder,"  and  generally  its  su- 

252;  Southwortb  v.  Morgan,  SOS  N.  T. 
293,  51  L.  B.  A.  (N.  8.)  56,  98  N. 
E,  490,  rev'g  judgment  143  N.  T, 
App.  Div.  848,  128  N.  Y.  Supp.  196, 
which  aff'd  71  N.  Y.  Misc.  214,  J28  N. 
Y.  Snpp.  5S8.  Bee  also  Seovill  v. 
Thayer,  105  U.  S,  143,  26  L.  Ed.  968. 

The  court  has  power  to  make  a  pre- 
liminary inquiry  aa  to  the  need  to  as- 
sess sabscriptlona  which  appear  to  be 
unpaid.  In  re  M.  Stipp  Const.  Co.,  221 
Fed.  372. 

In  Now  Jersey  the  court  is  reqnired 
to  determine  judicially  what  propor- 
tion of  the  unpaid  subscriptions  will 
probably  bo  needed  to  meet  the  lia- 
bilities of  the  insolvent  corporation, 
and  the  assessment  must  be  confined 
to  the  amount  ho  needed.  Kirhpatrick 
V.  American  Alkali  Co.,  140  Fed.  186. 
13S  Fed.  230;  Cumberland  Lumber 
Co.  V.  Clinton  Hill  Lumber  Mfg.  Co., 
57  N.  J.  Eq.  627,  42  Atl.  583. 

The  court  will  ascertain  the  whole 
amount  of  the  unpaid  debts,  and  the 
names  of  the  stockholders  who  have 
not  paid  for  their  3tock  in  full,  with 
the  amounts  due  from  each,  and  will 
then  make  an  assessment  against  such 
stockholders.  See  v.  Heppenheimer, 
69  N.  J.  Eq.  36,  61  Atl.  843. 

It  is  necessary  for  the  court  to  de- 
cide "whether  at  the  time  of  the 
issue  of  any  particular  share  the  full 
value  was  or  was  not  paid  in,  wheth- 
er any  subsequent  payments  were 
made  on  accouut  of  it,  whether  the 
corporation  was  indebted  in  eneess  of 
its  assets,  and  what  is  the  amount  of 


against  the  stockholders  in  the  suit 
wherein  the  corporation  was  ad- 
judged insolvent."  Wolcott  v.  Wald- 
atein,  86  N.  J.  Eq.  63,  97  Atl.  951; 
Cumberland  Lumber  Co.  v.  Clinton 
Hill  Lumber  Mfg.  Co.,  57  N.  J.  Eq. 
627,  42  Atl.  585. 

7BScoviIl  V.  Thayer,  105  TT.  S.  14S, 
26  L.  Ed.  968;  In  re  Newfoundland 
Syndicate,  196  Fed.  443,  judgment 
modified  201  Fed.  917;  In  re  Reming- 
ton Automobile  &  Motor  Co.,  153  Fed. 
.145,  modifying  judgment  139  Fed. 
766.  See  also  Sanger  v,  Upton,  91 
U.  8.  56,  23  L.  Ed.  220;  In  re  Phoenix 
Hardware  Co.,  249  Fed.  410;  In  ro  M. 
Stipp  Const.  Co.,  221  Fed.  372;  In  re 
Monarch  Corporation,  177  Fed.  464; 
Bernard  v.  Carr,  167  N.  C.  481,  83  S. 
E.  816. 

Such  a  proceeding  is  not  a  suit  with- 
in the  meaning  of  j  23b  of  the  Bank- 
ruptcy Act  requiring  suits  by  the 
trustee  to  be  brought  only  in  courts 
where  the  bankrupt  could  have 
brought  them,  but  the  relief  sought 
is  administrative  in  iti  nature.  In 
re  NewfoaB<lland  Syndicate,  196  Fed. 
443,  judgment  modified  201  Fed.  917. 

WWhero  the  matter  is  referred  for 
determination  to  the  referee  as  spe- 
cial master,  the  issue  before  him 
' '  should  be  eonflneil  solely  to  the 
question;  Should  there  be  a  call  upon 
the  stockholders  of  uni)ai<I  stock,  and, 
if  so,  to  what  amount  f"  In  re  Mun- 
ger  Vehicle  Tire  Co.,  IfiK  Feil.  910. 

77  In  re  Monarch  Corporation,  203 
Fed.    6S4,    rev'g   judgment    196   Fed. 
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thority  extends  no  further  than  this."  The  proceeding  is  purely  a 
judicial  one  "of  an  administrative  character,  intended  to  give  to 
the  receiver  the  same  status  which  the  company  itself  had,  or  might 
reasonably  be  claimed  to  have,  to  make  a  call  tor  the  payment  of  ita 
debts  against  its  stockholders  or  persons  claimed  to  be  such."^'  It 
is  not  designed  for  or  adapted  to  the  settlement  of  disputed  ques- 


tyiag  jadgment  139  Fed.  766. 

Where  the  receiver  makes  a  prima 
facie  showing  that  there  are  a<7  as- 
eeta  other  than  unpaid  subacriptiouB 
with  which  to  pay  claims  allowed 
against  the  estate,  it  i^  a  duty  of  the 
court  to  order  that  a  call  be  made 
upou  the  unpaid  aubscriptionB.  Hos- 
ner  v.  Conservative  Casualty  Co.,  09 
Wash.  Ifll,  168  Pae.  1122. 

It  i&  error,  as  a  condition  of  grant- 
ing an  order  giving  the  receiver  au- 
thority to  sue  the  stockholders,  to 
require  him  to  give  a  bond  for  the 
payment  of  the  costs  of  such  snit.  . 
HoBuer  v.  Conservative  Casually  Co., 
99  Wash.  161,  188  Pae.  1122. 

Ju  ascertaining  the  amount  unpaid 
on  outstanding  stock  it  is  necessary 
for  the  court  to  inquire  into  tlie  value 
of  any  property  turned  over  in  pay- 
ment for  stock.  Hosoff  v.  Gilbert 
Tranap.  Ctr.,  221  Fed.  972, 

T>  On  an  application  by  a  receiver 
for  the  aBsessment  of  stockholders  for 
subscriptions,  the  court's  authority  is 
limited  to  tlie  ascertainment  of  the 
amount  of  the  debts  which  are  valid 
as  against  the  corporation  itself,  the 
stoekhvldcrs  who  have  not  paid  in  full 
for  their  stock,  and  the  amount  that 
must  be  called  for  to  pay  the  debts, 
taking  into  account  the  assets  of  the 
company  in  the  receiver's  bands,  and 
the  solvency  or  insolvency  of  the 
stockholders  liable,  or  claimed  to  be 
liable.  Cumberland  Lumber  Co.  v. 
Clinton  Hill  Lumber  &  Manufacturing 
Co.,  64  N.  J.  Eq.  517,  54  Atl.  450. 

78  Cumberland  Lumber  Co.  v.  Clin- 
ton Hill  Lumber  &  Manufacturing  Co., 
64  N.  J.  Eq.  517,  B4  AtL  450. 


its  indebtedness."  In  re  Remington 
Automobile  ft  Motor  Co.,  153  Fed.  345, 
modifying  judgment  139  Fed.  766. 

Where  the  matter  is  referred  to  the 
referee,  he  must  determine  whether, 
in  view  of  the  debta  and  assets  of  the 
corporation,  an  assessment  is  neces- 
sary, and  if  so,  the  amount  thereof. 
In  re  Nenfonndland  Syndicate,  201 
Fed.  917,  modifying  judgment  19Q 
Fed.  443. 

In  order  to  make  such  an  assessment, 
'"it  is  necessary  for  the  referee,  inter 
alia,  to  find:  (1)  That  the  assets  of 
the  bankrupt  company  are  insufScient 
to  pay  its  debts;  (2)  That  the  ftock, 
Oi  some  of  it,  was  not  paid  for  in 
full  and  that  the  holders  thereof  had, 
or  are  chargeable  with,  knowledge  of 
that  fact  in  the  acquirement  of  said 
stock;  (3)  The  pro  rata  share  that 
the  holders  of  said  stock  must  pay, 
up  to  the  par  value  thereof,  in  order 
to  liquidate  the  indebtedness  of  the 
bankrupt  company."  In  re  Canister 
Co.,  248  Fed.  587. 

On  such  an  application  it  is  the 
duty  of  the  court  to  determine  the  va- 
lidity and  amount  of  the  claims  of 
the  creditors,  and  it  is  neither  neces- 
sary nor  proper  to  reserve  such  matter 
for  determination  In  a  suit  which  the 
receiver  is  authorized  to  bring  against 
the  stockholders.  Hosner  v.  Conser- 
vative Casualty  Co.,  99  Wash.  161, 
16S  Pae.  1122. 

In  such  a  proceeding  the  amount 
of  the  corporate  indebtedness  may  be 
proved  by  presentation  of  the  proofs 
of  claim  filed  in  the  bankruptcy  pro- 
ceedings. In  re  Remington  Automo- 
bile ft  Motor  Co.,  153  Fed.  .t45,  modi- 
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tions  aa  to  the  status  of  certain  persons  as  stockholders,"  or  for  the 
determination  of  defenses  which  they  may  have  to  liability  upon 
their  subscriptions,"  but  those  matters  will  be  left  to  be  determineii 
when  set  up  as  defenses  in  actions  to  enforce  the  assessment  or  call.'^ 
The  final  ascertainment  in  the  insolvency  proceedings  in  which  the 
receiver  was  appointed  of  the  amount  of  the  debts  owing  by  the 
company  must  be  taken  as  final  and  cannot  be  questioned  on  such  an 
application." 

§  4120.  —  ConclusiTeness  of  call  or  asBessment.  According  to  the 
weight  of  authority,  a  call  or  assessment  made  by  the  court  in  re- 
ceivership  or  insolvency  proceedings,**  or   in  bankruptcy  proceed- 


Mlf  the  stBtus  of  supposed  «toek- 
holders  is  disputed,  but  the  receiver 
shows  a  case  which  entitles  him  to 
test  the  question  by  suit,  the. court 
should  direct  the  assessment,  leav- 
ing the  liability  of  such  persons  to  ba 
settled  by  snit,  if  necessary.  Cum- 
.  berlaud  Lumber  Co.  v.  Clinton  Hill 
Lumber  &  Manufacturing  Co.,  64  N. 
J.  Bq.  517,  64  Atl.  450. 

*1  In  re  Monarch  CoriKiration,  203 
>'ed.  664,  rev'g  judgment  196  Fed. 
252. 

Stockholders  cannot  set  up  as  a  de- 
fense to  such  a  proceeding  that  the 
company  never  became  a  corporation  de 
jure  or  de  facto,  or  that  the  agreement 
to  incorporate  was  abandoned  and  the 
ji abac ript ions  canceled,  or  that  their 
liability  is  barrcil  bv  the  statute  of 
limitations.  Cumbcrlanii  Lumber  Co. 
V.  Clinton  Hill  Lumber  &  Manufactur- 
ing Co.,  64  N.  J.  Eq.  517,  54  Atl.  450. 

•>8«e  HISO,  infra. 

•S  Cunibcrlaml  Lumber  Co.  v.  Clin- 
ton Hill  Lumber  &  Manufaeturing  Co., 
84  N.  J.  Eq.  517,  54  Atl.  450. 

M1TiUt«d  autas.  Great  Western 
Tel.  Co.  v.  Puriiy,  162  U.  S.  329,  40 
L.  Ed.  986,  nfT'g  judgment  83  Iowa 
430,  50  N.  W.  45;  Glenn  v.  Liggett, 
135  U.  S,  53:1,  34  h.  Eli.  262;  Hawkins 
V.  Glenn,  1.11  V.  S.  319,  33  L.  Ed.  IS4; 
Glenn  V.  McAllister's  Ex'rs,  46  Fed. 
8S3. 


AUb^nifc.  Sempla  v.  Glenn,  91  Ala. 
245,  24  Am.  St.  Bep.  S94,  9  So.  265,  6 
So,  46;  Lehman,  Durr  &  Co,  v.  Glenn, 
S7  Ala.  618,  6  S<r.  44. 

OMm«Ctlcttt.  Fish  V.  Smith,  73 
Conn.  377,  84  Am.  8t.  Bep.  161,  47 
Atl.  711. 

DaUwo.  John  W.  Cooney  Co.  v. 
Arlington  Hotel  Co.,  —  Del.  Ch.  — , 
101  Atl.  879, 

HUiialB.  Great  Western  TeL  Co.  v. 
Gray,  122  111.  630,  14  N.  E.  214. 

Eantucky.  Otter  View  Laud  Co. 's 
Receiver  v.  Boiling's  Ex'x,  24  Ky.  L. 
Bep.  1157,  70  S.  W.  834. 

VMijUui.  Castieman  v.  Temple- 
man,  87  Md.  546,  41  L.  B.  A.  367,  67 
Am.  St.  Bep.  363,  40  Atl.  275;  Ly- 
coming Fire  Ins.  Co.  v.  Langley,  62 
Md.  196,  211;  Glenn  v.  Williams,  60 
Md.  93. 

Michigui.  Mutual  Fire  Ins.  Co.  v. 
Fhoenii  Furniture  Co.,  108  Mich.  170, 
34  L,  B.  A.  694,  62  Am.  St.  Bep.  693, 
66  N.  W.  1095. 

New  3nwr.  Swing  v.  Consolidated 
Fruit  Jar  Co.,  74  N.  J.  L.  145,  63  Atl. 
899;  McDermott  v.  Woodhouse,  87  N. 
J.  Eq.  615,  101  Atl.  375,  rev'g  judg- 
ment 87  N.  J.  Eq.  124,  99  Atl.  103; 
Wolcott  V.  Waldatein,  86  N.  J.  Eq. 
63,  97  Atl.  951;  Bolcombe  v.  Tren- 
ton White  City  Co.,  80  N.  J.  Eq.  122, 
82  Atl.  618,  sff'd  82  N.  J.  Eq.  364.  91 
Atl.  1069;  Oitsou  v.  Appleby,  79  N.  J. 
i090 


d  by  Google 


Ch.56] 


Stock  and  Stockholdebs 


[§4120 


ings,**  or  by  a  trustee,  receiver  or  assignee  under  ite  direction,  is 
binding  and  conclusive  upon  all  the  stockholders  as  to  the  necessity 
for  and  amount  of  the  assessment  and  all  other  matters  necessarily 
decided  in  making  it,  in  suits  subsequently  brought  against  them 
to  recover  their  proportion  of  the  assessment,  and  is  not  open  to 
collateral  attack.  And  this  principle  applies  to  stockholders  who  are 
residents  of  other  states,  as  well  as  to  resident  stockholders.*'    The 


F.q.  SM,  81  AtL  925,  all 'g  78  N.  J.  Sq. 
90,  78  Atl.  668;  See  v.  Heppenheimer, 
69  N.  J.  £q.  36,  61  Atl.  843;  Camber- 
iBud  Lumber  Co.  v.  CHnton  Hill  Lum- 
ber Co.,  57  N.  J.  Eq.  627,  42  Atl.  SB5. 

Now  York.  Hammoiid  v.  Knox, 
125  App.  Div.  9,  lOB  N.  Y.  Supp.  367, 
aff'd  1B4  N.  Y.  355,  87  N.  E.  1120. 

OUo.  Swing  V.  Bow,  75  OUd  St. 
353,  79  N.  E.  757. 

Fsnnsylvuilft.  French  v.  Harding, 
E35  Pa.  79,  Ann.  Cm.  1914  B  744,  83 
AU.  586,  aff'g  46  Pa.  Super.  Ct.  363; 
Kramer  v.  Hamaher,  63  Pa.  Super.  Ct. 
211. 

Tezaa.  Eich  v.  Park,  —  Tex.  Civ. 
App.  — ,  177  S.  W.  184;  Cole  v.  Adams, 
19  Ter.  Civ.  App.  507,  4B  S.  W.  1052. 

WaaUngtOiL  Silvain  v.  Benson,  S3 
Wash.  271,  145  Pac.  175;  Barto  v. 
Nil,  15  Wash.  563,  46  Pac.  1033;  El- 
derkin  v.  Peterson,  8  Wa«h.  674,  36 
Pae.  1089. 

Wmt  VlrgUUa.  Swing  v.  Taylor  A 
Crate,  68  W.  Va.  621,  70  B.  E.  373. 

Wlaconslii.  Parker  v.  Stougbton 
Mill  Co.,  91  Wig.  174,  51  Am.  St.  Rep. 
881,  64  N.  W.  751. 

The  decree  Itself  is  sufficient  to  ea- 
tabliah  the  liability  of  tba  stockhold- 
ers, and  the  whole  of  the  record  of 
the  suit  in  which  it  was  rendered 
need  not  be  made  a  part  of  the  bill 
in  a  suit  to  enforce  the  aeaessment. 
Olenn  v.  HcAllistet's  Ez'rB,  46  Fed. 
S83. 

A  decree  appointing  receivera  and 
directing  them  to  make  collectiona  of 
all  outatauding  indebtednesa,  passed 
with  the  consent  of  all  the  parties  to 
the  anit,  is  admiasible  to  prove  the 


due  appointment  of  the  receivers  and 
their  antbority  to  sue.  Frank  v.  Hor- 
risDD,  58  Md.  433;  Hall  v.  United 
States  Ins.  Co.  of  Baltimore,  5  QUI 
(Md.)  484. 

As  to  the  coneluaiveneBa  of  asseBa- 
ments  in  suits  to  enforce  a  statutory 
liability  of  stockholders,  see   (4237, 

»i  Pullman  t.  Upton,  96  U.  S.  328, 
24  L.  Ed.  816;  Webster  v.  Upton,  91 
U.  S.  65,  23  L.  Ed.  384;  Sanger  v. 
Upton,  91  U.  S.  S6,  23  L.  Ed.  220;  En- 
right  V.  Heekscher,  240  Fed.  863;  In 
re  U.  Stipp  Const.  Co.,  221  Fod.  372; 
In  re  Newfonndland  Syadicata,  196 
Fed.  443,  judgment  modified  201  Fed. 
917;  In  re  Remington  Automobile  la 
Motor  Co.,  133  Fed.  345,  modifying 
judgment  139  Fed.  766;  Upton  v. 
Burnham,  3  Bias.  520,  Fed.  Cas.  No. 
16,799;  Upton  v.  Hansbrough,  3 
BiM.  417,  Fed.  Cas.  No.  16,- 
801;  aevenger  v.  Moore,  71  N.  J. 
L  I4S,  58  Atl.  88;  Southworth  v. 
Morgan,  205  N.  Y.  293,  51  L.  B.  A. 
(N.  S.)  36,  98  N.  E.  490,  rev'g  judg- 
ment 143  N.  Y.  App.  Div.  648,  128 
K.  Y.  Supp.  196,  which  aff'd  71  N.  Y. 
MiBC.  214,  128  N.  Y.  Supp.  596. 

As  to  the  conclusiveness  of  aasesa- 
ments  in  suita  to  enforce  a  statutory 
liability  of  stoekholders,  see   (4237, 

*SUnlt«d  Stataa.  Great  Western 
Tel.  Co.  V.  Purdy,  162  U.  S.  329,  40  L. 
Ed.  986,  afF'g  judgment  83  Iowa  430, 
50  N.  W.  43 ;  Hawkins  v.  Qlenu,  131 
U.  8.  310,  33  L.  Ed.  184. 

Alabama.  Semple  v.  Glenn,  91  Ala. 
2-13,  24  Am.  Bt.  Bep.  894,  9  So.  2«S, 
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corporatioD  represents  the  atockholders  iinder  such  circumstances, 
and  hence  the  stockholders  are  bound  although  they  have  no  notice 
of  the  proceeding  in  which  the  call  or  assesBment  is  made  and  are 
not  personally  made  parties  to  it.*^    In  some  jurisdictions,  however, 


holdera  to  par  the  same,  ia  eoneliuivfl 
OD  the  policyholders  as  to  the  neees- 
sitj  for  and  the  amoiuit  of  such  u- 
seaament,  and  cannot  b«  callatBrally 
attacked  in  an  action  in  aucrther  state 
to  enforce  such  assesBment.  Swing  v. 
Taylor  &  Crate,  68  W.  Va.  621,  70  B. 


6  So.  46;  Lebman,  Durr  A  Co.  v. 
Glenn,  87  Ala.  618,  6  8o.  44. 

Oomwctlcut.  FUh  v.  Smith,  73 
CoBH.  377,  84  Am.  St.  Bep.  161,  47 
Atl.  711. 

Dolftwan.  John  W.  Coonej  Co.  t. 
Arlington  Hotel  Co.,  —  Del.  Ch.  — , 
;i01  Atl.  87S. 

Sontuckr.  Otter  View  Land  Co. 'a 
Heeeiver  v.  BoUing's  Ex'x,  24  Ky. 
h.  Bep.  1167,  70  S.  W.  834. 

Haiyland.  Caatleman  v.  Temple- 
man,  87  Md.  546,  41  L.  B.  A.  307,  67 
Am.  fit.  Bep.  363,  40  Atl.  275;  Qlenn 
V.  WilUams,  SO  Md.  93. 

UldUgan.  Mutual  Fire  Ins.  Cv.  v. 
Phoenix  Furniture  Co.,  108  Hi  eh.  170, 
34  L.  B.  A.  en,  62  Am.  St.  Bep.  6B3, 
66  N.  W.  1095. 

N«W  Jonej'.  Swing  V.  Consolidated 
Fruit  Jar  Co.,  74  N.  J.  L.  145,  63  AtL 
809 ;  McDermott  v.  Woodhonse,  87  N. 
J.  Bq.  615,  101  Atl,  375,  rov'g  judg- 
ment 87  N.  J.  Eq.  124,  99  Atl.  103; 
Woleott  V.  Waldstein,  86  N.  J.  Eq. 
63,  B7  Atl.  951;  Gilaon  v.  Appleby, 
79  N.  J.  Eq.  590,  81  Atl.  925,  aff'g 
78  N.  J.  Eq.  96,  78  Atl.  668. 

Kew  York.  Hammond  v.  Knox,  125 
App.  Di».  9,  109  N.  T.  Bupp.  387,  aff 'd 
194  N.  T.  555,  87  N.  E.  1120. 

Wlacoiudu.  Parker  v.  Stonghton 
Mill  Co.,  91  Wis.  174,  61  Am.  St.  Bep. 
881,  64  N.  W.  751. 

Bueh  a  decree  does  not  deprive  a 
nonresident  stockholder  of  hia  prop- 
erty without  duB  proccBB  of  law  nor 
deny  him  the  equal  protection  of  the 
law.  QilBon  v.  Appleby,  79  N.  J.  Eq. 
590,  81  AU.  925,  aff'g  7S  N.  J.  Eq. 
96,  78  Atl.  668. 

A  decree  in  qao  warranto  proceed- 
ings against  a  mutual  asseasment  in- 
surance company,  ascertaining  its 
UabilitieB   and    Ksaessing   the    policy- 


Tbat  this  is  true  of  an  assessment  in 
proceedings  to  enforce  a  statutory  li- 
ability   of   stoekkoldera,   see    1 4237, 

VUatfA  BUtM.  Great  Western 
Tel.  Co.  v.  Purdy,  162  U.  S.  329,  40  L. 
Ed.  986,  afl'g  judgment  83  Iowa  430, 
50  N.  W.  45;  Qlenn  v.  Liggett,  138  D. 
e.  333,  34  L.  Ed.  2B2;  Hawkina  v. 
Olenu,  131  U.  B.  319,  33  L.  Ed.  184; 
BosoO  T.  Gilbert  Transp.  Co.,  221  Fed. 
972;  In  re  Newfoundland  Syndicate, 
196  Fed.  443 ;  Priest  v.  Glenn,  51  Fed. 
400;  Olenn  v.  Soule,  22  Fed.  417. 

Alabama.  Semple  v.  Glenn,  91  Ala. 
24S,  24  Am.  St.  Bep.  894,  9  Bo.  265,  « 
So.  46;  Lehman,  Darr  ft  Co.  t.  Olenn, 
87  Ala.  S18,  6  So.  44. 

OoDiWctlciit  Fish  V.  Smith,  73 
Conn.  377,  84  Am.  St  Bep.  161,  47 
Atl.  711. 

Hllnola.  Great  Western  Tel.  Co.  t. 
Gray,  122  lU.  630,  14  N.  E.  214. 

HarTland.  C&stleman  v.  Temple- 
man,  87  Md.  546,  41  L.  B.  A.  367,  97 
Am.  St.  Bep.  363,  40  Atl.  27S;  Lycom- 
ing Fire  Ins.  Co.  t.  Langley,  68  Md. 
196,  211;  Olenn  t.  WiUlams,  60  Ud. 
93. 

HldUgan.  Mutual  Fire  Ins.  Co.  y. 
Pboenix  Furniture  Ca.,  108  Mich,  170, 
34  L.  B.  A.  694,  62  Am.  St.  Bep.  693, 
66  N.  W.  1095. 

N«w  J«ne7.  Qilson  t.  Appleby,  7B 
N.  J.  Bq.  590,  81  Atl.  985,  aff'g  78  N. 
J.  Bq.  96,  78  AtL  668;  CunborUad 
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tlie  decree  is  not  conclusive  aa  to  tiie  amomita  and  validity  of  the 
claims  of  corporate  creditors,  where  the  stockholder  has  no  notice  of 
the  proceedings  in  which  it  is  rendered  and  no  opportunity  to  con- 
test the  validity  of  such  claims,**  although,  of  course,  the  role  is 


liumber  Co.  v.  Cliaton  Hill  Lumber 
Co.,  57  N.  J.  Eq.  627,  42  AU.  585. 

Ohio.  Thomad  v.  Ealbfus,  119  N. 
E.  412;  Swing  t.  Rose,  75  Ohio  8t.  355, 
79  N.  B.  767. 

Taxis.  Bich  v.  Park,  —  Tex.  Civ. 
App.  — ,  177  8.  W.  184. 

fnseonaln.  Parker  v.  Stoughton 
Hill  Co.,  91  Wis.  174,  51  Am.  St.  Bep. 
881,  64  N.  Vr.  751. 

"The  atockholdera  are  deemed  to 
be  ptivf  to  the  proceediDgB  taken 
against  the  eorporatian,  In  Buch  sense 
that  the]'  are  bound  bj  the  deoreea 
ordering  the  calls  upon  the  capital 
ptock,  and  cannot,  in  the  actions 


odness  of  the  corporation  was  la- 
eorred  and  which  was  known  to  the 
creditor  at  that  time. 

That  this  is  tras  of  an  assessment 
in  proceedings  to  enforce  a  statntorj 
liability  of  stockholders,  see  f  4237, 
infra. 

M  Bea  v.  Eslick,  87  Wash.  125,  151 
Pae.  258;  Chamberlain  v.  Piercy,  83 
Wash.  157,  143  Pac.  977;  Beddow  v. 
HuatOD,  05  Wash.  5SS,  118  Pae  762; 
Grady  v.  Graham,  64  Wash.  436,  S6 
L.  E.  A.  (N.  8.)  177, 116  Pac.  1W8. 

Compare  Elderkin  v.  Peterson,  S 
Wash.  674,  36  Pac.  1089. 

Doubtless  the  stockholders  of  an 


law   bronght   to   enforce   payment   of      insolvent  corporation  which  is  in  the 


the  assessments  made,  question  the 
validity  of  the  calls  thus  made." 
Priest  V,  Qlenn,  51  Fed.  <00. 

"The  stockholders  of  a  bankrupt 
corporation,  in  their  corporate  capac- 
ity, are  in  court  from  the  institution 
of  the  bankruptcy  proceedings,  and 
are  as  much  bound  by  the  adminis- 
tmtton  of  such  estate  aa  the  corporate 
entity  Itself."  In  re  Newfoundland 
Syndicate,  196  Fed.  443. 

In  WilUams  v.  Walters,  97  Md.  118, 
54  Atl.  767,  it  is  said  that  the  purpose 
of  Virginia  Act  of  Dee.  22,  1897,  re- 
quiring actions  to  enforce  assessments 
to  be  brought  in  courts  of  law,  and 
pTOvlding  that  all  picas,  defenses  and 
evidence  which  would  be  admissible 
if  the  corporation  were  solvent  shall 
bo  equally  admissible  and  have  the 
same  effect  Iq  law  in  any  action 
brought  after  insolvency,  was  to  da 
away  with  the  doctrine  that  the  cor- 
poration represents  the  stockholders. 
The  defenses  sustained  in  this  case 
were  the  statute  of  limitations  and  a 
release  of  liability  under  a  charter 
amendment  passed  before  the  indebt- 


hands  of  the  eourt  thrcragh  Its  re- 
ceiver are  obligated  and  bound  by  all 
orders  of  the  court  affecting  the  prop- 
erty of  such  corporation  Of  which 
the  receiver  has  possession,  whether 
or  not  they  have  received  personal 
notice  of  such  orders;  but  it  is  a  dif- 
ferent matter  to  say  that  the  eonrt 
may,  on  petition  of  the  receiver  in  an 
ex  parte  order,  conclusively  obligate  a 
stockholder  to  turn  over  to  the  receiv- 
er property  or  money  claimed  by  the 
receiver  as  property  of  the  corpora- 
tion, without  giving  the  sto^^kh older 
an  opportunity  to  quutiou  the  -va- 
lidity of  that  claim.  So  in  this  ease, 
no  doubt  the  eonrt  can  require  the 
receiver  to  apply  the  property  in  his 
hands  to  the  satisfaction  of  snch 
debts  as  shall  be  adjudged  valid  by 
the  court  on  a  hearing  in  which  only 
the  receiver  and  the  creditors  are 
parties,  but  the  court  cannot,  on  such 
a  hearing,  eimelusively  obligate  a 
stockholder  to  create  a  fund  for  the 
payment  of  an  indebtedness  disputed 
by  the  stockholder,  or  on  which  the 
litockholder    denies   liability.      Before 
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otherwise  where  he  has  such  notice  and  opportumty.**  And  the 
stockholders  most  be  joined  in  order  to  be  bound  where  the  statute 
expressly  requires  that  they  shall  be  made  parties  to  the  suit**  In 
Missouri  it  is  held  that  the  decree  in  the  receivership  proceedings  is 
prima  facie  evidence  against  foreign  stockholders  who  were  not  par- 
ties thereto." 

The  assessment  can  have  no  greater  effect  elsewhere  than  it  has 
in  the  state  where  it  is  rendered,  and  hence  if  it  is  not  conclusive  on 
a  stockholder  sued  there  it  cannot  be  concluaive  on  a  stockholder  sued 
in  another  state." 

In  determining  the  amount  of  the  assessment  it  is  not  incumbent 
upon  the  court  to  pass  upon  the  defenses  of  the  individual  stock- 
holders,*"  and  the  order  or  decree  is  not  conclusive  as  to  the  liability, 


thia  can  be  done,  the  atockholder  iniut 
be  given  an  opportunity  to  defend 
against  the  order;  he  must  be  given 
his  day  in  court."  Grady  v.  Graham, 
64  Wash.  438,  30  L.  B.  A.  (N.  8.)  177, 
116  Pac.  1098,  quoted  with  approval 
in  Chamberlain  v.  Piercy,  S2  Waeh. 
157,  143  Pac.  977. 

In  Bea  v.  Ealick,  87  Wash.  126,  ISI 
Pac.  256;  Chamberlain  v.  Pltircy,  S2 
Wath.  157,  143  Pac.  977;  and  Beddow 
V,  Eoston,  65  Wash.  586,  118  Pac. 
752,  it  was  held  that  a  complaint  in 
an  action  by  a  receiver  does  not  state 
a  cause  of  action  where  it  does  not 
■how  that  the  defendant  had  notice 
and  an  opportunity  to  be  beard  upon 
th«  validity  of  the  claims  against  the 
corporation  before  the  entry  of  tbs 
order  directing  that  suit  be  instituted 
against  him. 

In  Qrady  v.  Graham,  64  Wash.  436, 
36  L.  B.  A.  (N.  8.)  177,  116  Pac.  1098, 
it  was  held  that  such  an  order  was 
not  conclusive  as  to  the  amount  or 
validity  of  the  claims  of  creditors  as 
gainst  a  stockholder  who  had  no 
notice  or  opportunity  to  be  heard,  and 
that  he  was  entitled  to  dispute  such 
claims  in  an  action  against  him  by 
the  receiver  on  the  assessment. 

See  also  Williams  v,  Wattera,  97 
Md.  113,  54  Atl.  767,  construing  a  Vir- 
ginia statute, 


n  Silvain  V.  Benson,  83  Wash.  271, 
145  Pac!  175;  Orady  v.  Graham,  64 
Wash.  436,  36  L.  B.  A.  (N.  S.)  177, 
116  Pac.  1098. 

N  Lamar  Ins.  Co.  v.  Quliek,  102  SI. 
41;  Chandler  v.  Brown,  77  IlL  333. 

alQuilbert  v.  Kessinger,  173  Mo. 
App.  680,  160  B.  W.  17.  See  also 
S  4236  et  seq.,  infra- 

n  Williams  v.  Watters,  97  Ud. 
113,    54    Atl.    767.      See    also    14237, 

M  BoBoff  V.  Gilbert  Tranap.  Co.,  221 
Fed.  072. 

Personal  defenses  such  as  the  stat- 
ute of  limitations,  releases  from  lia- 
bility, or  that  a  person  appearing  to 
be  a  stockholder  is  not  one,  will  not 
be  determined.  John  W.  Cooney  Co. 
T,  Arlington  Hotel  Co.,  —  Del,  Ch, 
— ,   101  Atl.  879. 

Where  plenary  proceedings  are  nec- 
essary, it  is  not  neeeasary  for  the 
bankruptcy  court  to  &nd  the  amount 
due  from  the  stockholders,  bnt  may 
leave  that  question  for  the  determin- 
ation of  the  courts  in  which  tho 
plenary  proceedings  are  instituted. 
Babbitt  v.  Bead,  173  Fed.  712. 

Whether  a  stoiAholder  has  done 
anything  that  prevents  him  from  set- 
ting up  a  defense  to  which  he  would 
otherwise  be  entitled  is  a  matt«r  to 
be  decided  ordlnarilj  by  the  tribunal 
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or  the  amount  of  the  liability  of  any  particular  stockholder,**  unless 
he  appears  in  the  proceedings  and  has  an  opportunity  to  contest  these 
matters,"  and  does  not  preclude  him,  when  sued  for  the  amount  of 
an  assessment,  from  setting  up  any  individual  defenses  personal  to 
himself.^     So  the  defendant  may  show  that  he  is  not  a  stock- 


ti7iDg  the  enit  agaioBt  him  on  the 
anoMBmeat,  ftnd  will  not  be  decided 
on  the  proceeding  to  aaeees.  In  re 
U.  Stipp  Const.  Co.,  221  Fed.  373. 

Bee  also  In  re  Newfoundland  Syn- 
dicate, 201  Fed.  917,  modifying  judg- 
ment 106  Fed.  443. 

M]:ii,Te  M.  Stipp  ConBt.  Co.,  221 
Fed.  372;  In  re  Newfoundland  Syndi- 
cate, 201  Fed.  917,  modifying  judg- 
ment 196  Fed.  443;  Sonthworth  v. 
Morgan,  205  N.  T.  293,  51  L.  E.  A. 
(N.  S.)  56,  »8  N.  E.  490,  rev'g  judg- 
ment 143  N.  Y.  App.  Div.  648,  128  N. 
Y.  Supp.  ISe,  which  aff'd  71  N.  T. 
Misc.  214,  128  N.  Y.  Supp.  S98. 

"The  court's  call  for  the  unpaid 
subscriptions  to  stock  stands  precise- 
ly as  does  a  call  by  the  directors  of 
au  operating  corporation.  Such  a  call 
does  not  determine  absolutely  the  lia- 
bility of  the  stockholders.  It  has  not 
the  efleet  of  a  judgment.  Its  efCect  is 
to  make  whatever  the  stockholders 
are  liable  for,  within  the  call,  become 
due  and  payable,  so  that  suit  may  be 
brought  to  enforce  such  liability. ' ' 
In  re  Minnehaha  Driving-Park  Ass'n, 
53  Minn.  423,  55  N.  W.  698. 

B*  In  re  Nawfoundland  Syndicate, 
201  Fed.  917,  modifying  judgment  196 
Fed.  443. 

The  decree  is  conclusive  as  to  the 
amounts  unpaid  by  the  stockholdera 
where  they  appear  and  are  heard  npou 
this  point.  BoaofF  t.  Gilbert  Tranep, 
Co.,  221  Fed.  972. 

Nonresidents  who  submit  them* 
selves  to  the  jurisdiction  of  the  court 
by  appearing  and  litigating  ths 
<]ue8tian  of  their  liability  are  subject 
to  the  decree,  though  recourse  to  the 
courts  of  the  state  where  they  reside 
otay  be  neoeseary  in  order  to  enforce 


the  same.     See  v.  Heppenheimer,  69 
N.  J.  Eq.  36,  61  AU.  843. 

w1Tnlt«d  BtatM  Great  Western 
Tel  Co.  T.  Purdy,  162  U.  8.  389,  40  L. 
Ed.  986,  Bff'g  judgment  83  Iowa  430, 
60  N.  W.  45;  Enright  v.  Eeekscher, 
240  Fed.  863;  Bosoff  v.  Gilbert  Transp. 
Co.,  221  Fed.  972;  In  re  M.  Stipp 
Const.  Co.,  221  Fed.  372;  In  re  Mon- 
arch Corporation,  203  Fed.  664,  rev'g 
judgment  196  Fed.  252;  In  re  New- 
foundland Syndicate,  201  Fed.  917, 
modifying  judgment  196  Fed.  443; 
Babbitt  -v.  Bead,  173  Fed.  712;  In  re 
Haley,  158  Fed.  74,  certiorari  denied 
£09  U.  S.  546,  S2  L.  Ed.  920  (mem.  dec.) 
In  re  Bemington  Automobile  ft  Mo' 
tor  Co.,  153  Fed.  345,  modifying  judg- 
ment 139  Fed.  766. 

Alabama.  Semple  v.  Glenn,  91  A 
246,  24  Am.  St.  Bep.  894,  9  So.  2< 
0  So.  46. 

SoUware.    John  W.  Cooney  Co, 
Arlington   Hotel  Co.,  —  Del,   Ch.  — , 
101  Atl.  879, 

Iowa.  Spinney  v.  Miller,  114  Iowa 
210,  89  Am.  8t.  Sep.  351,  86  N.  W.  317. 

Eentn^y.     Otter  View  Land  Co.'s 
Beeeiver  v.  Boiling's  Ex'i 
Bep.  1157,  70  8.  W.  834. 

Maryland.  Williams  v. 
Md.  113,  54  Atl.  767. 

Michigan.  Mntual  Fire 
Phoenix  Furniture  Co.,  lOi 
34  L.  B.  A.  694,  62  Am.  G 
66  N.  W.  1095. 

New  Jersey.  Swing  v. 
ed  Fruit  Jar  Co.,  74  N.  J 
AO.  899;  McDermott  v. 
87  N.  J.  Eq.  615,  101  Atl 
judgment   87   N,  J.  Eq.   ] 
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holder;*''  or  has  paid  for  his  stock  in  full;**  or  parchased  it  in  good 
land  SrttdieaUi,  196  F«d.  443,  judg- 
ment modified  201  Fed.  917. 


AtL  &8«,  afl'K  46  Pa.  Super.  Ct.  363 
Kramer  t.  Hameber,  63  Fa.  Bi^er.  Ot 


211. 


-  Tex.  av. 


Texas.     Bich  t.  Pork, 
App.  — ,  177  8.  W.  184, 

We«t  VUgliila.  Swing  v.  Taylor  * 
Crate,  68  W.  Va.  621,  70  S.  E.  373. 

He  m»j  net  np  nnj  def enae  going  to 
■bow  that  he  ia  not  liable  upon  bit 
eontract  of  subscription.  Qreat  West- 
em  TeL  Co.  y.  Pnrdy,  16E  U.  S.  329, 
40  L.  Ed.  986,  aff'g  judgment  83 
Iowa  430,  50  N.  W.  iS. 

An  order  of  a  referee  in  bankroptey 
finding  the  amount  due  from  the  vari- 
ous stoekholders,  and  making  a  call, 
is  a  mere  administrative  order  made 
for  the  purpose  of  authorizing  the 
trostee  to  file  a  inlt  to  eoforee  >aid 
eaU,  and  henee  is  not  eoaelnslve  in 
such  a  suit  of  the  amounts  due  upon 
the  stock,  and  does  not  prevent  a 
stockholder  from  showing  that  be  has 
transferred  his  stock,  espeeiallj'  when 
the  order  is  silent  on  the  qneatlon, 
and  in  terms  gives  to  the  stoekhold- 
ers  the  right  to  iuterpoBe  any  de- 
fense tS  the  suit  to  enforce  the  call 
that  may  be  justified  by  the  facts. 
Bich  V.  Park,  —  Tex.  Qv.  App,  — , 
177  8.  W.  184. 

In  In  re  Hemington  Automobile  & 
Uotor  Co.,  153  Fed.  345,  modifying 
judgment  139  Fed.  766,  it  is  said  that 
the  stockholder  oasnot  be  heard  to 
question  the  findings  as  to  the  amount 
paid  for  the  stock. 

In  In  re  Newfoundland  Syndicate, 
193  Fed.  443,  it  is  said  that  while  this 
is  seemingly  authority  to  prevent  a 
stockh older  from  showing  that  be  has 
paid  for  his  stock  in  full,  there  were 
no  facta  in  the  ease  ealling  for  such 
a  decision. 

This  is  equally  true  of  sji  assess- 
ment in  proceedings  to  enforce  a 
statutory  liability  of  stockholders. 
See  I  4233  et  seq.,  infra. 

nmiltsd  State*.    In  re  Newfound- 


Alabama.  Bemple  v.  Qlenn,  91  Ala. 
£45,  £4  Am.  Bt.  Bep.  894,  9  So.  265, 
6  Bo.  46. 

DaUwas*.  John  W.  Coon^  Co.  v. 
Arlington  Hotel  Co.,  —  Del.  Ch.  — , 
101  Atl.  879. 

Keutncky,  Otter  View  Land  Co.'s 
Beesiver  v.  Boiling 's  Ex  'x,  24  Sy.  L. 
Bep.  11S7,  70  a  W.  834. 

HacyUnd.  Williama  v.  Watters,  97 
Ud.  113,  54  AtL  767;  CaaUeman  v. 
Templeman,  87  Md.  546,  41  L.  B^  A. 
367,  67  Am.  St.  Bep.  363,  40  Aa  275. 

Nnr  J«80r-  Swing  v.  Consolidat- 
ed Fruit  Jar  Co.,  74  N.  J.  L.  145,  63 
AtL  899;  Giison  v.  Aptdeby,  70  N.  J. 
Eq.  600,  81  AtL  985,  afF'g  78  N.  J.  £q. 
96,  78  Aa  ««8. 

Ohio.  Swing  T.  Bose,  75  Ohio  St. 
355,  79  N;  E.  757. 

Tliginia.  Elliott  T.  Ashby,  104  Ta. 
716,  52  B.  E.  383. 

Wsst  Virginia.  Swing  v.  Taylor  * 
Crate,  68  W.  Va.  162,  70  &  E.  373. 

Wyoming.  Natwick  v.  TerwUliger, 
2i  Wyo.  253,  160  Pae.  338,  157  Pae. 
696. 

An  order  of  the  bankruptcy  eoart 
authorizing  the  trustee  to  institute 
and  prosecute  a  suit  against  a  eert^n 
person  to  recover  the  amount  of  his 
subscription  does  not  determine  that 
such  person  is  liable  aa  a  atockbolder, 
or  preclude  him  from  showing  that 
his  subscription  was  eonditioual,  and 
that  the  condition  was  not  performed. 
Natwick  V.  TerwUliger,  24  Wyo.  253, 
160  Pae.  338,  1G7  Pae.  696. 

Bee  also  1 4S3S  et  seq.,  infra. 

MUnitMd  Btataa.  Qreat  Western 
Tel.  Co.  V.  Purdy,  162  V.  8.  329,  40 
L.  Ed.  986,  afl'g  judgment  83  Iowa 
430,  50  N.  W.  45;  In  re  U.  Stipp 
Const.  Co.,  221  Fed.  372;  In  re 
Newfoundland  Syndicate,  196  Fed. 
443,  judgment  modified  201  Fed.  917. 
Semple  v.  Glenn,  91  Ala. 
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faith  in  the  open  market  withont  knowing  that  it  was  not  fully  paid ;  ** 
or  that  he  has  been  released  from  liability;  *  or  that  he  has  a  valid 
set-off  against  the  assessment;'  or  that  the  indebtedness  is  of  a 
character  for  which  the  stockholders  are  not  liable;'  or  that  the 


£45,  2i  Am.  Bt  Bep.  894,  9  Bo.  205,  Tirglnlft.    Elliott  t.  Aihbf,  104  Va. 

6  So.  46.  716,  52  B.  E.  383. 

Muyluid.      Castleman    v.    Temple-  He  ma^  ahow  that  under  hia  eon- 

man,  S7  Ud.  S4S,  41  L.  B.  A.  367,  «T  tract   be   was   completelr  discharged 

Am.  St,  Bep.  363,  40  Atl.  275.  from  liability  by  pajment  of  a  aum 

Mlrtilgan.     Uutnal  Fire  Ins.  Oo.  v.  Iceb  than  the  par  value  of  the  stock, 

Phcenix  Furniture  Co.,  lOS  Mich.  170,  wbere  euch  an  agreement  is  not  con- 


31  L.  B.  A.  694,  62  Am.  St.  Bep.  693, 
66  N.  W.  1096. 

New  Jersey.  Bwing  y.  Consolidated 
Fruit  Jar  Co.,  74  N.  J.  L.  14S,  63  AtL 
8fl9i  GilBon  v.  Appleby,  79  N.  J.  Eq. 
590,  SI  Atl.  925,  sff'g  78  N.  J.  Eq. 
96,  78  Atl.  668. 

OUo.  Swing  T.  BOBe,  75  Ohio  St. 
fl55,  79  N.  E.  757, 

See  also  i  4236  et  acq.,  infra. 

WEniight  V.  Heckaeher,  240  Fed. 
863;  French  v.  Harding,  235  Pa.  79, 
Ann.  Cas.  1914  B  744,  S3  Atl.  9S6, 
aff'g  46  Pa.  Super.  Ct.  363. 

That  such  a  purchasBr  is  not  liable, 
aee  IS  3597,  3771,  supra. 

1  Unltad  States.  Great  Western  Tel. 
Co.  V.  Pnrdy,  162  TJ.  S.  329,  40  L.  Ed. 
986,  afC'g  jndgment  83  Iowa  430,  GO 
N.  W.  46. 

IMawan.  John  W.  Cooney  Co.  t. 
Arlingtan  Hotel  Co,,  —  Del.  Ch,  — , 
101  Atl.  879. 

Keatncky.  otter  View  Land  Go.'s 
Beceiver  t.  Boiling's  Ez'x,  24  Ey.  L. 
Bep.  11B7,  70  a  W.  834. 

New  Jersey.  Swing  v.  Conflolidat- 
ed  Fruit  Jar  Co.,  74  N.  J.  L.  145,  83 
Atl.  899. 

New  Toric.  Millilten  v.  CaniBo,  205 
N.  T.  559,  98  N.  E.  493,  afl'g  146 
App.  Div.  940,  131  N.  T.  Bupp.  1129; 
Southworth  V.  Morgan,  205  N.  T.  293, 
5]  L.  B.  A.  (N.  S.)  56,  98  N.  E.  490, 
rer'g  judgment  143  App.  Div.  648, 
12B  N.  T.  Bupp.  198,  which  att'd  71 
Hise.  214,  128  N.  T.  Bupp,  598. 


trary  to  the  statute.  Bouthworth  v. 
Morgan,  205  N.  Y.  293,  51  L.  B.  A. 
fN.  B.)  56,  98  N.  B.  490,  rev'g  judg- 
ment 143  N.  Y.  App.  Div.  648,  128  N. 
Y.  Supp.  198,  which  afl'd  71  N.  Y. 
MJsc.  214,  128  N.  Y.  Supp.  598,  fol- 
lowed in  Milliken  v.  CaruBo,  205  N. 
Y.  559,  98  N.  E.  493,  afl'g  146  N.  Y. 
App.-  Div.  940,  131  N.  Y.  Bupp.  1129. 

In  WiUiama  v.  Watters,  97  Ud.  113, 
64  AU.  767,  it  is  held  that  under  Vir- 
ginia Act  of  Dec.  22,  1807,  a  sto«k- 
Iiolder  could  show  that  a  creditor  for 
whose  benefit  an  aBseBsment  was  lev- 
ied became  such  after  an  amendment 
to  the  corporate  charter  permitting 
the  issuance  of  full  paid  stock  to  sab- 
Bcribers  who  bad  paid  50  per  cent  of 
the  par  value  of  the  etoek  aubseribed 
for,  and  providing  that  the  holders  of 
such  stock  should  not  be  liable  for 
further  asBessments  to  pay  debts  sub- 
sequently contracted. 

See  also  (  4253  et  seq.,  infra. 

As  to  the  validity  6t  a  releaae.  Bee 
{1639,  640,  supra. 

aOilson  T.  Appleby,  79  N.  J.  Bq. 
690,  SI  Atl.  925,  afl'g  78  N.  J.  Eq.  96, 
78  Atl.  668;  Swing  t.  BoBe,  75  Ohio 
St.  355,  70  N.  E.  7B7. 

See  also  1 4245,  infra. 

As  to  the  right  of  a  stockholder  to 
set  off  a  debt  due  him  from  the  cor- 
poration against  his  liability  on  his 
Fubaeription,   see   1 4132,  infra. 

*  Corel!  v.  Fowler,  144  Fed.  S3E. 

See  also  1 4236  et  seq.,  infra. 
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statate  of  limitations  ^plies*  And  of  course  he  may  also  attack 
the  decree  for  fraud  *  or  want  of  jurisdiction.'  It  has  also  been  held 
that  a  decree  allowing  a  claim  of  a  creditor,  in  an  action  in  equi^ 
for  the  appointment  of  a  receiver  and  to  adjust  and  wind  up  the 
affairs  of  an  insolvent  corporation,  is  not  final  as  to  equities  exist- 
ing between  such  creditor  and  a  stockholder  who  has  paid  the  full 
amount  called  for  by  his  subscription  but  less  than  the  par  value  of 
his  stock.' 

By  the  weight  of  authority,  a  stockholder,  when  sned  by  a  receiver 
for  the  balance  due  on  his  stock,  cannot  collaterally  attack  the  de- 
cree by  which  the  receiver  was  appointed,'  or  the  decree  giving  him 
authority  to  sue,'  Nor,  when  sued  by  a  trustee  in  bankruptcy,  can 
he  collaterally  attack  the  judgment  of  the  federal  court  adjudicat- 
ing the  corporation  a  bankrupt  I^  showing  that  the  corporation  was 
defectively  organized,"  or  question  the  validity  or  regularity  of  the 
proceedings.** 

g  1121.  Remediei — Oemeral  prinoiples.  The  remedy  or  method  of 
enforcing  the  liability  must  conform  to  the  procedure  of  the  forum 

4TRlttod  SUtM.  Great  Western  Tel. 
Co.  T.  Purdy,  168  U.  8.  32fl,  40  L.  Ed. 
9S6,  afl'g  judgment  83  Iowa  430,  50 
N.  W.  45. 

IMawara.  Joho  W.  Cooney  Co.  t. 
Arlington  Hotel  Co.,  —  Dol.  Ch.  — , 
101  At].  879. 

EantndtT-  Otter  Tiew  Land  Oo.'s 
Beceiver  v.  Boiling's  Ex'i,  24  Ky.  L. 
Hep.  1157,  70  8.  W.  834. 

HaijrUad.  Oleun  v.  Williams,  «0 
Md.  93. 

Virginia.  Williams  v.  Watten,  97 
Md.  113,  54  Atl.  767,  construing  a  Vir- 
ginia statute. 

As  to  the  application  of  the  stat- 
ute of  limitations,  see  14133  et  seq., 
infra. 

■  Olenn  t.  WiUianw,  80  Ud.  93; 
Swing  V.  Taylor  ft  Crate,  88  W.  Va. 
S21,  70  8.  E.  373.  See  also  Olenn  t. 
Liggett,  135  n.  8.  533,  34  L.  Ed.  262. 

See  aUo  {  4235  et  seq.,  infra. 

B  Olenn  v.  WilliBms,  60  Md.  93. 

See  also  f  4236  et  eeq.,  infra. 

VDiekinsom  v.  Kline,  90  Neb.  4S5, 
148  N.  W.  141. 


Kah  V.  Smith,  73 
Conn.  377,  84  Am.  St  Bep.  161,  47 
AtL  711. 

Iowa.  Schoonover  t.  Hinckley,  4S 
Iowa  82. 

Ufnnwota.  Basting  \.  Ankeny,  S4 
Mlnu.  133,  66  N.  W.  266. 

Uawmri.  Onilbert  T.  Kesainger,  173 
Mo.  App.  680,  160  8.  W.  17. 

WaaUngton.  Elderkin  v.  Peterson, 
8  Wash.  674,  36  Pae.  1089. 

In  Silvain  v.  Benson,  68  Wash.  238, 
123  Pae.  4S7,  it  was  held  that  the  evi> 
dence  was  insnffieient  to  show  that  m 
judgment  appointing  a  receiver,  which 
was  valid  on  its  face,  was  void  for 
want  of  jurisdiction. 

See  also  1 4236  et  acq.,  infra. 

•  Graves  v.  Denny,  16  Ga.  App.  718, 
84  8.  E.  187. 

lOCbappell  T.  Lowe,  145  Qa.  717, 
89  8.  E.  777. 

"  Soothworth  v.  Morgan,  205  N.  Y. 
293,  51  L.  B.  A.  (N.  S.)  56,  98  N.  B. 
490,  rev'g  judgment  143  N.  T.  App. 
Div.  «48,  128  N.  Y.  Snpp.  196,  which 
aff'd  71  N.  Y.  Misc.  814,  128  N.  Y. 


d  by  Google 


Ch.56] 


Stock  and  Siooeholdebs 


[§  4122 


whose  aid  is  invoked.*'  But  it  has  been  held  that  where  the  stat- 
utes of  the  state  of  the  corporation's  domicile  permit  a  single  stock- 
holder to  be  sued  separately,  a  receiver  will  be  permitted  to  sue  a 
single  stockholder  residing  in  a  state  whose  laws  require  all  of  the 
stockholders  to  be  joined  in  a  single  suit,*' 

State  statutes  giving  judgment  creditors  of  corporations  a  remedy 
against  stockholders  who  have  not  paid  their  subscriptions  do  not  ap- 
ply to  national  banks,**  Nor  can  the  jurisdiction  of  federal  courts  of 
equity  be  enlarged  or  affected  by  state  statutes.*' 

Where  a  corporation  is  adjudged  a  bankrupt,  the  bankruptcy  oonrt 
may  make  a  call  or  assessment  upon  its  stockholders  for  such  an 
amount  as  may  be  necessary  to  pay  the  corporate  debts,*'  Such  an 
assessment  cannot  be  enforced  against  individual  stockholders  in  the 
bankruptcy  proceedings,  however,  but  only  in  a  separate  action  or 
proceeding  instituted  by  the  trastee  for  that  purpose.*'  And  under 
the  express  provisions  of  the  Bankruptcy  Act  such  an  action  can  be 
brought  only  in  the  court  where  the  bankrupt  corporation  could  have 
brought  it  if  the  bankruptcy  proceedings  had  not  been  instituted, 
unless  by  consent  of  the  defendant.*' 

§4122.  — Afftions  at  law  and  niits  in  eqtii^.  A  contract  of  sub- 
scription for  stock  in  a  corporation,  express  or  implied,  is  a  contract 


Sapp.  S98;  Bernard  v.  Cur,  167  N.  a 
481,  83  8.  £.  816. 

WCovell  V.  Powler,  144  Fed.  535  j 
Bsndall  Printing  Co.  v.  Sanitas  Uia- 
eral  Water  Co.,  120  Itiaa.  268,  43  L. 
E,  A.  (N.  B.)  706,  139  N.  W.  606; 
Ka1«  T.  Omega  btove  &  Qrate  Co., 
64  Minn.  326,  67  N.  W.  60;  Johnson 
V,  Tennessee  Oil,  etc.,  Co.,  74  N.  J. 
Eq.  38,  69  At!.  788. 

USnllJTan  v.  Farnsworth,  132  Tenn. 
691,  179  8.  W.  317. 

14  The  remedy  hj  a  bill  In  equity 
given  hy  the  Alabama  statute  is  not 
available  to  a  judgment  creditor  of  a 
national  bank,  einee  it  would  inter- 
fere with  the  remedy  given  to  auch 
banks  by  the  National  Banking  Act 
which  authorizes  a  forfeiture  and  sale 
of  the  stock  of  delinquent  sharehold- 
ers. McQniday  v.  King,  191  Ala.  205, 
67  So.  1015. 

U  See  }  4122,  infra. 


u  See  I  4118,  supra. 

17  In  re  Howe  Mfg.  Co-.,  193  Fed. 
524;  In  re  Bemington  Automobile  fc 
Motor  Co.,  153  Fed.  345,  modifying 
judgment  139  Fed.  766. 

The  bankruptcy  eourt  has  no  an- 
thority  to  order  the  issuance  of  an 
ezeeotion  therefor  against  a  stoek- 
faolder.  In  re  Bemington  AntomobUe 
ft  Motor  Co.,  153  Fed.  345,  modifying 
judgment  139  Fed.  766. 

Ae  to  whether  the  remedy  of  the 
trustee  is  at  law  or  in  equity,  see 
14122,  infra. 

!■  Section  23b  of  the  act  so  provides 
in  respect  to  all  suits  by  the  trustee, 
and  this  provision  applies  to  an  ac- 
tion to  recover  an  assMsment.  In  re 
Newfoundland  Syndieate,  199  Fed. 
*^3>  judgment  modified  BOl  Fed.  917. 

Where  the  corporation  could  have 
sued  only  in  the  state  court,  the 
trustee     cannot    sue    in    the    federal 
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between  the  Bubscrlber  and  the  corporation,^'  and  there  is  no  privity 
of  contract  whatever  between  tJie  subscriber  and  creditors  of  the 
corporation.  It  fi^lows,  therefore,  that  creditors  of  a  corporation, 
even  though  it  may  be  insolvent  or  may  have  been  dissolved,  cumot 
maintain  an  action  at  law  against  subscribers,  in  the  absence  of  a 
statute,  to  recover  against  them  to  the  extent  of  the  balance  due  cm 
their  subscriptione.*"  Another  reason  sometimes  i^ven  for  ^le  rule  is 
that  all  the  creditors  are  entitled  to  share  in  the  assets  of  the  corpora- 
tion when  it  is  insolvent,  and  "no  one  creditor  can  assume  that  he 
alone  is  entitled  to  what  any  stocldiolder  owes,  and  sue  at  law,  so  as 
to  appropriate  it  eicluaively  to  himself.""  In  some  jurisdictions, 
however,  there  are  statutes  expressly  imposing  upon  the  stockhold- 
ers of  oorporatioiis,  under  certain  conditions,  a  direct  liability  for 
corporate  debts  to  the  extent  of  any  balance  unpaid  on  their  stoch," 
and  permitting  creditors  of  the  corporation  to  malnttun  actions  at 
law  against  tiiem." 
court,  and  tUi  would  ba  tme  even 
though  he  were  aathorized  to  sue  in 
equity  in  order  to  avoid  a  multiplie- 
itjr  of  actions  while  the  eorporatioii 
eould  aalj  have  sued  ftt  law.  Kelley 
V.  GIU,  S45  U.  8.  118,  62  L.  Ed.  186, 
aS'g  338  Fed.  dSS. 

A  suit  to  collect  unpaid  pubicrlp- 
tions  ia  not  one  to  determine  a  con- 
troversy concerning  property  in  the 
pOBMBBion  of  the  trustee  so  as  to  give 
the  bankruptcy  court  jurisdiction. 
Kelley  v.  Gill,  245  V.  S.  116,  62  L. 
Ed.   165,  aff'g  238  Fed.  996. 

The  bankruptcy  court  has  no  jur- 
isdiction, where  it  is  loUEht  to  hold 
the  ftockholder  for  the  difference  be- 
tween the  par  value  of  his  stock  and 
the  actual  value  of  property  turned 
over  to  the  corporation  at  an  over- 
valuation in  payment  therefor.  In  re 
Haley,  153  Fed.  74,  certiorari  denied 
209  U.  8.  546,  52  L.  Ed.  920  (mem. 

U  Bee   I  521  et  seq.,  aopta. 

MVnitod  StatM.  Patterson  v. 
Lynde,  106  U.  8.  519,  27  L.  Ed.  286; 
In  re  Putnam,  193  Fed.  464;  Brown 
V,  Fisk,  23  Fed.  £28. 

Alabama.  Cooper  v.  Frederick,  9 
Ala.  739. 

noo 


Jones  V.  Jannan,  34 
Ark.  323. 

MaaaachOBCtts.  Spear  v.  Grant,  16 
Mau.  B. 

Hew  J«iB«y.  Thompson-Houston 
Elee.  Co.  v.  Murray,  60  N.  J.  L.  20, 
37  Atl.  443. 

Oregon.  See  Hawkins  v.  Donner- 
berg,  40  Ore.  97,  66  Pac  691,  90S. 

Washington.  Montesano  v.  Carr,  80 
Wash.  384,  141  Pac.  894. 

A  creditor  may  not  sue  a  stockhold- 
er directly  and  obtain  judgment 
against  him  because  he  is  indebted 
to  the  corporation,  Botaon  v.  Hog. 
gan,  44  Utah  29S,  140  Pac.  128. 

A  single  creditor  cannot  maintain 
an  action  at  law  against  a  stockholder, 
but  the  remedy  is  by  a  bill  in  equity 
for  the  benefit  of  all  the  creditors  <jt 
the  corporation  and  against  all  the 
stockholders.  Beed  v.  Burg,  2  Neb. 
Unoff.  117,  98  N.  W.  414. 

■1  Patterson  v.  Lynde,  10^  U.  8.  619, 
27  L.  Ed.  285;  Becd  v.  Burg,  2  Neb. 
TTnoff.  117,  98  N.  W.  414;  Montesano 
V.  Carr,  80  Wash.  384,  141  Pac.  89*. 

M  See  1 4152  et  acq.,  infra. 

»  See  t  4210  et  acq.,  infra. 
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It  is  very  generally  held  that  courts  of  equity  have  juriadiction  of 
suits  by  creditors  to  compel  delinquent  stockholders  to  pay  any  bal- 
ance remaining  unpaid  on  their  stock  for  the  purpose  of  having  the 
same  applied  in  payment  of  their  claims.  And  in  some  jurisdictions 
the  right  to  sue  in  equity  is  expressly  given  by  the  statute."  It  is 
H  milted  BtatM,     Batch  v.  Dana,      1090;  Balnes  v.  Babeoek,  95  CaL  581, 


101  U.  8.  205,  2S  Lu  Ed.  885;  Burke 
Smith,  1«  WaU.  380.  21  L.  Ed.  361; 
Ogilvie  V.  Knox  Ins.  Co.,  22  How. 
3S0,  Ifl  L.  £d.  34B;  John  A.  Boebling's 
Sons  Co.  of  California  v.  Einnientt, 
SjS  Fed.  6B6;  In  re  Fatman,  1S3  Fed. 
464;  Holmes  v.  Sherwood,  3  MeCrary 
406,  16  Fed.  T25;  Uanh  v.  Burroughs, 
1  Woods  463,  Fed.  Cas.  No.  9,112. 

AUbana.  Code  1896,  {823;  Code 
1907,  837*4-  Bellview  Cemetery  Ctf. 
V.  Faulks,  73  So.  937;  Hall  &  Farley 
V.  Alabama  Terminal  A  Improvement 
Co.,  173  Ala.  39S,  56  So.  23S;  Mont- 
gomery Iron  "Works  v.  Boman,  147 
Ala.  434,  41  So.  811;  Hontgomery  Iron 
Works  V.  Capital  City  Ins.  Co.,  13T 
Ala,  134,  34  So.  210;  Glenn  v.  8em- 
ple,  80  Ala.  159,  60  Am.  Bep.  92; 
Smith  T.  Huckabee,  53  Ala.  191;  Good- 
win V.  McGehee,  15  Ala.  232;  Allen  v, 
Montgomery  B.  Co.,  11  Ala.  437. 

In  Hall  &  Farley  v.  Alabama  Ter- 
minal ft  Improvemtint  Co.,  173  Ala. 
398,  66  So.  235,  overruling  Eender- 
son  V.  Hall,  134  Ala.  455,  32  So.  840, 
it  waa  held  that  equity  had  jurisdic- 
tion of  sacb  a  suit  before  the  enact- 
ment of  the  Btatnte,  and  that  the  in- 
adequacy of  the  legal  remedy,  and  not 
fraud  vel  non,  was  the  better  test  of 
eqnity  jurisdiction   in   such   cases, 

AlfcauuUL  Bank  of  lies  Are  v. 
Moody,  110  Ark.  39,  161  8.  W.  134; 
Jones  T.  Jarman,  34  Ark.  323. 

California.  Llewellyn  Iron  Works 
■7.  Abbott  Kinney  Co.,  172  Cal.  210, 
■  155  Pac  086;  B.  H.  Herron  Co.  v. 
Shaw,  165  Cal.  668,  Ann.  Caa.  1915  A 
126S,  133  Pac.  488;  Daggett  v.  South- 
west Packing  Co.,  1S5  Cal.  762,  103 
Pao.  204;  Blood  t.  Serena  Land  & 
Water    Co.,    150    Cal.    764.  89    Pae. 


29  Am.  St.  Bep.  15S,  30  Pac,  773,  27 
Pao.  874;  Potter  v.  Dear,  95  CaL  578, 

30  Pac.  777;  Harmon  v.  Page,  62  Cal. 
448;  In  ro  Potman,  193  Fed.  464. 

Ooim«cticnt.  Pish  v.  Smith,  73 
Conn.  377,  84  Am.  St  Bep.  161,  47 
AU.  711;  Ward  v.  QriswoldviUe  Mfg. 
Co.,  16  Conn.  593. 

DaUwarfc  Ees.  Code  1915,  111963, 
expressly  authorizes  creditors  to  sua 
in  equity.  Jijbn  W.  Cooney  Co.  v.  Ar- 
lington Hotel  Co.,  —  Del.  Ch.  — ,  101 
Atl.  879. 

norlda.  Knight  ft  Wall  Co.  v. 
Tampa  Sand  Lime  Brick  Co.,  60  Fla. 
728,  46  Bo.  286. 

O«0rglft.  Commercial  Bank  of  Au- 
gusta V.  Warthen,  US  Ga.  990,  47  B.  ' 
B.  536;  Dalton  ft  M.  B.  Co.  v.  Me- 
Daniel,  56  Ga.  191;  Stinson  v.  Wil- 
liams, 35  Ga.  170;  Hightower  v. 
Thornton,  8  Ga.  488,  52  Am.  Dec  412. 

HUnoIa.  2  J.  ft  A.  Ann.  St.  f|  3242; 
Hurd's  Rev.  St.  1917,  o.  32,  (25; 
Standard  Distilling  ft  Distributing  Co. 
\.  Springfield  Coal  Mining  ft  Tile  Co., 
239  HI.  600,  88  N.  B.  236,  afl'g  148 
ni.  App.  144;  Parmclee  v.  Price,  308 
111.  644,  70  N.  E.  725,  aff'g  105  HI. 
App.  £71;  Singer  v.  Hutchinson,  183 
111.  606,  75  Am.  St.  Bap.  133,  68  N. 
E.  388;  Coleman  v.  Howe,  154  lU. 
458,  45  Am.  St.  Bep.  133,  39  N.  B. 
725;  Fox  V.  Produce  Cold  Storage  Ex- 
change, 192  ni.  App.  301;  De  Shelter 
V,  American  Spring  Water  Supply  Co, 
182  ni.  App.  403;  Teich  V.  Midland 
Maeb.  Co,  177  HL  App.  354;  Cohen 
V.  Toy  Qnn  Mfg.  Co.,  172  Hi.  App. 
330.  This  prorision  is  not  nnconstitn- 
tlonal  as  a  denial  of  the  right  of  trial 
by  jury.  Standard  Distilling  ft  Dis- 
tributing Co.  V.  Springdeld  Coal  Min- 
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also  generally  held  that  the  jurisdiction  of  courts  of  equity  in  soch 
cases  is  not  taken  away  by  a  statute  providing  a  remedy  at  law,  even 
though  such  remedy  may  be  adequate,  nolees  the  remedy  so  given 
is  made  exdusive,  either  in  espreas  terms  or  by  neeessary,  implica- 


ins  A  Tile  Co.,  S39  111.  600,  88  N.  E. 
236,  Bff'g  146  111.  App.  144. 

IndlMUk  Indi&na  Novelty  ft  Man- 
ufacturlDg  Co.  v.  MeGUI,  15  Ind.  App. 
1,  43  N.  E.  464. 

Mtiae.  Bev.  Bt.  C  47,  |89;  Bar- 
ron V.  Paine,  83  Me.  312,  22  Atl.  218; 
John  A.  Boebling's  Sana  Co.  of  Cali- 
fornia T.  Kianicutt,  248  Fed.  59S  (un- 
iter  the  Maine  «tatiite). 

MwMnrTinnnttii  Spear  v.  Grant,  IS 
Mass.  S. 

lUcIilgaii.  Comp.  Law*  1915, 
g  12302;  Qrand  Bapids  Trust  Co.  v. 
Nichols,  165  N.  W.  667;  C.  H.  Little 
Co.  V.  Woodward  Ave.  Cemetery 
AM'n,  135  Mieh.  248,  B7  N.  W.  682; 
Schaub  V.  Welded-Barrel  Co.,  130 
.  Mieh.  606,  90  N.  W.  335;  McBryan 
V.  UnlverBal  Elevator  Co.,  130  Mich. 
Ill,  97  Am.  St.  Bep.  453,  89  N.  W. 
683. 

IBnilMWbL  Bandall  Printing  Co.  v. 
Sanitaa  Mineral  Water  Co.,  120  Minn. 
268,  43  L.  B.  A.  (N.  S.)  706,  139  N. 
W.  606;  Wallace  v.  Carpenter  Elee. 
Heating  Mfg.  Co.,  70  Minn.  321,  68 
Am.  St.  Bep.  530,  73  N.  W.  189; 
Bale  r.  Omega  Stove  A  Orate  Co.,  64 
Minn.  326,  67  N.  W.  60. 

HlMlaalppl.  Paj^e  v.  Bollard,  23 
MJB8.  88,  55  Am.  Dec.  74. 

UUmmrL  Bev.  Bt.  1909,  8  3006; 
Shields  T.  Eobart,  172  Mo.  491,  95 
Am.  St.  Bep.  529,  72  8.  W.  669;  Waah- 
ington  Sav.  Bank  v.  Bntchera'  ft  Drov- 
ers' Bank,  107  Mo.  133,  28  Am.  St. 
Bep.  405,  17  S.  W.  844;  Bood  v.  Cro- 
cna  Hill  Min.  Co.,  157  Mo.  App.  405, 
139  S.  W.  222;  State  v.  Qoodrich,  138 
Mo.  App.  2S3,  120  3.  W.  846;  La- 
ment V.  Lamont  Cr.vstallized  Egg  Co., 
109  Mo.  App.  46,  81  8.  W.  1269.  See 
alao  First  Nat.  Bank  of  Deadwood, 


Booth  Dakota  v.  Boekefeller,  195  Mo. 
15,  93  8.  W.  761. 

Kenulft.  ThompMn  v.  Bene  Sav. 
Bank,  19  Nev.  242,  3  Am.  St.  Bep.  883, 
9  Pbc  121,  19  Nev.  103,  8  Am.  St. 
Bep.  797,  7  Pao,  68, 

New  Janey.  Gilaon  v,  Appleby, 
80  N.  J.  L.  542,  77  Atl.  1084,  aff'd  82 
N.  J.  L.  400,  81  AtL  734;  Johnaon  v. 
Tennessee  Oil,  etc.,  Co.,  74  N.  J.  Eq. 
32,  69  Atl.  788;  Wetherbee  v.  Baker, 
36  N.  J.  Eq.  SOL  See  also  Sevin  v. 
Mutual  Match  Co.  (N.  J.  Eq.},  66  Atl. 
921. 

New  Toik.  Dayton  v.  Borat,  31  N. 
Y.  435;  Bankine  v.  Elliott,  16  N.  T. 
377;  Gillet  v.  Moody,  3  N.  T,  479,  5 
Barb.  183;  Mann  v.  Pente,  3  N.  T. 
415;  Leighton  v.  Leightou  L«a  Ass'n, 
62  Misc.  73,  114  N.  T.  Supp.  918; 
Brigge  v.  Penniman,  8  Cow.  387,  18 
Am.  Dec.  454. 

North  OaroUua.  Cooper  v.  Adel  Se- 
curity Co.,  127  N.  C.  219,  37  S.  E.  216. 

Ohio.  Umsted  v.  Buskirk,  17  Ohio 
St.  113;  Henry  v.  Vermillion  ft  A, 
B.  Co.,  17  Ohio  187. 

Oregon.  Macbeth  v.  Banfleld,  45 
Ore.  553,  106  Am.  St.  Bep.  670,  78 
Pae.  693;  Hawkins  v.  Donnerberg,  40 
Ore.  97,  68  Pac.  691,  908;  Brundage  v. 
Monumental  Gold  ft  Silver  Min.  Co., 
12  Ore.  322,  7  Pac.  314. 

Fannsylvania.  Johneton  v.  Markle 
Paper  Co.,  153  Pa.  St.  189,  25  Atl. 
660,  885;  Bell's  Appeal,  115  Pa.  St. 
68,  2  Am.  8t.  Bep.  532,  8  AU.  177; 
Bunn'B  Appeal,  105  Pa.  St.  49,  51 
Am.   Bep.    166. 

Booth  Caztiiaa.  Efird  v.  Piedmont 
Land  Improvement  ft  Investment  Co., 
55  S,  C.  78,  32  S.  E.  758,  897.  ■ 

TennODt.  Baasett  v.  St.  Albans  Ho- 
tel Co.,  47  Vt.  313. 
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tioQ."  And,  where  this  rule  obtains,  a  creditors'  bill  may  be  main- 
tained to  reach  unpaid  subscriptions,  notwithstanding  a  statute 
allowing  a  creditor  to  issue  execution  and  levy  on  the  property  of  a 
stockholder,  or  to  bring  suit  directly  against  a  stockholder,*  or  al- 
though he  has  a  remedy  by  mandamus  to  compel  the  ofBcers  of  the 
corporation  to  make  calls  upon  unpaid  subscriptions  for  the  purpose 
of  raising  funds  to  pay  its  debts."  Nor  is  the  remedy  in  equity  taken 
away  by  a  statute  providing  a  l^al  remedy  for  enforcing  a  consti- 
tutional liability  of  stockholders  in  excess  of  the  amount  due  on  their 
stock.*'    Statutes  in  some  states  erpressly  provide  that  a  judgment 


lized  Egg  Co.,  109  Mo.  App.  46,  81  & 
W.  1289. 

The  atatntory  remedy  by  exeeation 
is  cumulative  and  not  ezclosive,  and 
does  not  deprive  a  court  of  equity  of 
jurisdiction.  State  v.  Goodrich,  138 
Mo.  App.  283,  120  8.  W.  646. 

«7  Hatch  V.  Dana,  101  V.  8.  205, 
215,  25  L.  Ed.  885;  Ward  v.  GriB- 
woldville  Hfg.  Co.,  16  Conn.  SBS;  Dal- 
tou  &  M.  R.  Co.  V.  McDaniel,  50  Oa. 
191;  Thompson  v.  Beoo  Sav.  Bank, 
19  Nev.  242,  3  Am.  St.  Bep.  863,  »  Pac 


Vlxglmla.  Martin  v.  South  Salem 
Land  Co.,  94  Va.  28,  26  S.  E.  S91. 

WashlngtoiL  Montesaoo  v.  Carr, 
SO  Wash.  384,  141  Pac.  894 ;  Burch  v. 
Taylor,  1  Wash.  St.  245,  24  Pa«. 
438. 

WUconrin.  Adler  v.  Milwaukee 
Patent  Brick  Mfg.  Co.,  13  Wis.  57, 

St  Holmes  v.  Sherwood,  3  McCrary 
406,  16  Fed.  725;  Potter  v.  Dear,  95 
Gal.  578,  30  Pac  777;  Harmon  v. 
Page,  62  Cal.  448;  Payne  V.  BuUard, 
23  Miss.  SS,  55  Am.  Dec.  74; 
Shields  v.  Hobart,  172  Uo.  491,  95 
Am.  St.  Eep.  529,  72  8.  W.  669;  Wash- 
ington Sav.  Bank  v.  Butchers'  & 
Drovers'  Bank,  107  Mo.  133,  28  Am. 
8t.  Eep.  405,  17  8.  W.  644. 

"In  cases  in  which  equity  original- 
ly possessed  jurisdiction,  sucb  juris- 
diction is  nut  taken  away  by  a  stat- 
ute conferring  jurisdiction  on  a  court 
of  law.  At  most  the  jurisdiction  from 
that  period  becomes  con  cut  rent." 
Payne  v.  Bnllard,  23  Miss.  88,  55  Am. 
Dee.  74. 

See  also  the  cases  cited  in  the  fol- 
lowing notes. 

M  Shields  v.  Hobart,  172  Mo.  491, 
95  Am.  8t,  Bep.  529,  72  8.  W.  669; 
Steam  Stone-Cutter  Co.  t.  8cott,  157 
Mo.  520,  57  8.  W.  1076;  Washington 
Sav,  Bank  v.  Butchers'  &  Drovers' 
Bank,  107  Mo.  133,  26  Am.  St.  Eep. 
405,  17  8.  W.  644;  Eood  v.  Crocus  Hill 
Mia.  Co.,  157  Mo.  App.  405,  139  S. 
W.  222;   Lament   v.  Lamont   Crystal- 

71(f3 


121. 

As  to  whether  mandamai  will  lie, 
see  i  4125,  infrm. 

MBaines   v.   Babcoek,   96   CaL   581, 

29  Am.  8t.  Bep.  158,  30  Pac  776,  27 
Pac.  674;  Potter  v.  Dear,  95  CaL  578, 

30  Pac.  777;  Harmon  t.  Page,  62  Cal. 
448. 

Such  a  remedy  ' '  is  purely  statutory, 
and  fnrnishes  to  creditors  of  corpora- 
tions  additional  security 
the  atockhrider  directly  1 
l>roportion  of  the  corpora' 
was  not  intended  to  dim 
seU  of  the  corporation 
the  stockholder  from  h 
neas  to  the  corporation  o 
his  unpaid  subscription  1 
to  take  away  from  t 
the  right  to  resort  to 
e»iuity  to  compel  its 
Bainea  v.  Babcoek,  95  Cnl 
St.  Bep.  158,  30  Pac  ; 
674. 
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creditor  may  sue  either  at  law  or  in  equity  at  his  electdon,**  while 
in  other  states  it  is  provided  that  all  aetiona  to  enlotee  sulweriptions 
must  be  tn^ught  in  courts  of  law.** 

A  court  of  equity  is  the  proper  tribunal  to  order  an  uaessiiLent  to 
be  made  upon  unpaid  subscriptions  to  meet  the  daima  of  <x>rporate 


The  statute  expreaBlf 
ftuthorizes  credit  org  to  proceed  either 
bv  bill  in  equitj  or  bj  gHrnijihineiit. 
Code  1896,  f  1 823,  2182.  Montgomery 
Iron  Works  v.  Boman,  147  Ala.  431, 
41  So.  Sll;  Enilen  t.  Nathan,  136 
Ala.  412,  34  So.  928.  The  pr<rviBioD  au- 
thorizing B  suit  in  equit;'  did  not  ap- 
ply to  euits  pending  when  it  took 
effecL  HenderBon  v.  Hall,  134  Ala. 
4SS,  63  L.  B.  A.  B73,  32  So.  840. 
Prior  to  the  enactment  of  this  stat- 
ute it  was  held  that  since  a  creditor 
had  an  adequate  remedy  at  law  by 
giiniishmeiit  a  «nlt  in  equity  would 
not  lie.  Henderson  v.  Hall,  134  Ala. 
455,  63  L.  B.  A.  673,  32  So.  840;  Allen 
V.  McnLtgomery  B.  Co,,  11  Ala.  437. 

IMawmre.  Bev.  Code  191S,  ^  1963  ; 
John  W.  Coouey  Co.  v.  Arlington  Ho- 
tel Co.,  —  Del.  Ch.  — ,  101  Atl.  879. 

llalna.  Bev.  St.  C.  47,  |89;  John 
A.  Boabling's  Sons  Co.  of  California 
V.  Kinnicntt,  248  Fed.  696;  Alderson 
T.  Bole,  74  Fed.  29;  Sullivan  v. 
I'arnsworth,  132  Tenn.  691,  179  S.  W. 


317, 


statutes,  in  that  it  deprives  ooniti  of 
equity  of  jurisdiction  to  determine 
the  validity  of  aubscriptiDna  without 
mention  of  such  purpose  in  the  title. 
Dickens  v.  Badford-Willia  Southern 
By.  Co.,  —  Va.  — ,  93  a  E.  625. 

This  provision  "impoiea  bo  limita- 
tion upon  the  right  of  a  stockholder 
nho  eh  oases  to  take  the  InitiatiTS 
(before  suit  oi  motion  under  section 
1103&  has  been  instituted)  to  re- 
sort to  any  appropriate  remedy  for 
relief  from  liability  on  his  subscrip- 
tion. If,  however,  be  delays  action 
until  after  snit  Or  motion  baa  been 
brought  agsinst  him  to  recover  hia  un- 
paid subscription,  he  cannot  then  by 
resort  to  equity,  or  otherwise,  oust 
the  exclusive  jurisdiction  acquired  by 
the  common-law  court  uader  the  atat- 
ute. '  *  Bo  after  the  institution  of 
proceedings  by  motion  ttr  collect  sub- 
scriptions, a  subscriber  cannot  main- 
tain a.  bill  in  equity  to  restrain  the 
prosecution  of  the  motion  and  to 
caneel  and  rescind  his  subaeription 


the    ground    of    fraud.      Dickens    t. 
The  statutes  of  Virginia  provide      Badford- Willis  Southern  By.  Co.,  — 


that  all  suits  or  motions  for  the  re- 
tovery  of  unpaid  eubseriptions  shall 
be  brought  in  the  courts  of  common 
law,  and  that  such  courts  shall  have 
exclusive  jurisdiction  to  hear  and  de- 
termine all  questions  involving  the 
validity  of  sucb  subscriptions.  Code 
1B04,  J  1103a.;  Dickens  v.  Badford- 
Willis  Southern  Ry.  Co.,  —  Va,  — , 
93  S.  £.  625;  Mountain  Lake  Land 
Co.  V.  Blair,  109  Va.  147,  63  B.  E.  751; 
Williams  t.  Walters,  97  Md.  113,  54 
Atl.  767. 

This    provision     does    not     violate 
Const.   iQ2,   relative   to   the    title   of 


Va.  —,  93  S.  E.  625. 

The  provision  leaves  unimpaired  the 
rlgbt  of  a  stockholder  proceeded 
against  under  it  to  avail  himself  of  all 
defenses  afforded  by  1 3299.  Dick- 
ens V.  Badford-Willis  Southern  Ry. 
Co.,  —  Va.  — ,  93  8,  E.  625. 

Equity  has  jurisdiction  of  a  suit  by 
a  resident  creditor  of  a  foreign  cor- 
poration against  a  resident  equita- 
ble owner  of  stock,  the  legal  title  to 
which  is  in  a  nonresident,  to  enforce 
his  liability  to  the  extent  that  the 
etmk  has  not  been  paid.  The  statute 
requiring  unpaid  subscriptions  to  ba 
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creditors  in  a  suit  to  wind  ap  the  aSaira  of  an  insolvent  corpora^ 
tion."  And  the  bankruptcy  court,  or  the  trustee  under  ita  direction, 
may  make  such  an  assessmeat  where  the  corporation  has  been  ad- 
judged a  bankrupt," 

Qenerally  where  a  call  or  assessment  has  been  made,  or  irii«re  none 
is  necessary,  a  receiver,  assignee  for  the  benefit  of  creditors,  m  troa- 
tee  in  bankruptcy,  may  sue  atlaw.**  And  in  some  jurisdictions  it 
is  held  that  he  most  sue  at  law  under  such  circumstances,  and  can- 
not  join  all  the  stockholders  as  defendants  in  a  single  suit  in  equity,** 


enforced  b^  actions  at  law  haa  no 
applieatioa  under  such  circumitanceB. 
Mountain  Lake  Land  Co.  v.  Blair,  109 
Ta.  147,  63  8.  E.  751, 

■1  aevenger  v,  Moore,  71  N.  J.  L. 
148,  58   AU.   88. 

A  mit  by  a  receiver  to  obtain  a  de- 
cree aaeortaining  whieli  of  the  stock- 
holders have  paid  and  which  have  not, 
and  the  anunint  necessary  for  each  to 
pay  is  properlj  brought  in  equity. 
See  V.  Heppeuheimer,  55  N.  J.  Eq. 
240,  aff'd  66  H.  J.  Eq.  453,  41  AtL 
1116  (mem.  dec.). 


cf  all  of  the  debts  of  the  corporation, 
an  action  in  the  nature  of  a  creditors' 
bill  u  a  proper  remedj,  if  not  the 
only  one,  unless  otherwise  provided 
bj  statute."  Bnle  v.  Omega  Stove  & 
Grate  Co.,  64  Uinn.  326,  67  N.  W. 
60. 

The  Virginia  statute  requiring  aD 
actions  for  the  rectrvery  of  nnpaid  sub- 
BCriptions  to  be  at  law  provides  that 
it  shall  not  be  construed  to  deprive 
courts  of  chancery  of  their  jurisdic- 
tion to  wind  up  the  aJfalrs  of  insolvent 
corporations  or  to  make  assessments. 


Equity  has  jurisdiction  of  a  suit  by     on  unpaid  stock  subscriptions,  but  that 


1  assignee  for  the  benefit  of  cred- 
itors where  It  is  In  effect  one  to  wind 
up  the  affaire  of  the  corporation,  and 
by  the  express  terms  of  the  articles 
the  stockholders  are  liable  only  for 
BUeh  ratable  proportions  of  their  sub- 
scriptions as  may  be  necessary  tor 
the  payment  of  the  corporate  debts 
after  exhausting  the  other  assets.  Bu- 
tcnbeck  v.  Hohn,  143  Iowa  13, 136  Am. 
St.  Bep.  731,  121  N.  W.  698. 

The  right  of  an  assignee  for  the 
benefit  at  creditors  must  be  asserted 
in  equity,  beeausa  a  court  of  law  can- 
not compel  a  ealL  Banta  v.  Hnbbell, 
167  Mo.  App.  38,  150  8.  W.  1089;  Lion- 
berger  v.  Broadway  Sav.  Bank,  10  Uo. 
App.  499. 

"Where  it  is  sought  to  impound  the 
unpaid  stoolc  subscriptions  of  the 
stockholders  of  a  foreign  corporation 
in  one  action,  and  have  the  amount 
thereof  applied  equitably  in  payment 


I  all  such  cases  the  court  shall  direct 
the  trustee,  assignee  or  receiver  to 
sue  at  law  when  necesBary  to  recover 
any  call  or  asaeAsment.  Williams  V. 
Watters,  97  Md.  113,  54  AtL  767. 

SB  See  H1I5,  Bupra. 

W  Bosoff  V.  Gilbert  Transp.  Co.,  221 
Fed.  972;  Graves  v.  Denny,  16  Ga, 
App.  718,  84  8.  E.  187;  Clevenger  v. 
Moore,  71  N.  J.  L.  148,  S'S  Atl.  88; 
Wagenen  v.  Clark,  22  Hun  (N.  T.) 
497.  And  see  the  cases  cited  In  the 
follcrwing  notes. 

HBurke  v.  Seheer,  89  Neb.  80,  8S 
L.  B.  A.  (N.  8.)  1057,  130  N.  W. 
962;  McDermott  v.  Woodhouse,  87  N. 
J.  Eq.  615,  101  Atl.  375,  rev'g  judg-  , 
ment  87  N.  J.  Eq.  124,  99  Atl.  103j 
Barkalow  v.  Totten,  53  N.  J,  Eq.  573, 
32  Atl.  2;  Smttlt  v.  Johnson,  57  Ohio 
St.  466. 

The  Virginia  statute  in  terms  re- 
quires all  actions  for  the  recovery  of 
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at  least  nidess  there  are  some  special  {px>unds  of  equitable  juriadic- 
tion,**  as  where  there  has  been  a  fictitious  payment  for  the  stock  by 
the  application  of  a  dividend  which  was  fraudulent  as  to  creditors,** 
or  where  it  is  sought  to  avoid,  as  a  fraudulent  preference,  releases 
and  assignments  of  subscriptions  Tip<Hi  which  the  defendants  rely- 
to  establish  a  defense  of  payment*^  On  the  other  hand  some  conrta 
hold  that  a  receiver,  assignee  for  creditors,  or  trustee  in  bankruptcy, 
may  sue  all  the  delinquent  stockholders  in  equity  where  a  call  or 
assessment  has  been  made,  or  where  none  is  necessary,  alUtough  he 
might  also  have  sued  each  individual  stockhdder  at  law.**    In  Wasb- 


nnpaid  snbBcriptlona  to  be  brought  in 
coorts  of  eommon  law  and  gives  such 
courts  exeliuive  jariadietioD  to  hear 
and  detennins  all  qaettions  involving 
the  validity  of  such  subRcriptioni.  El- 
Uott  V.  Ashby,  104  Va.  71S.  52  B.  E. 
383.  As  to  this  statate  see  note  30, 
supra,   this   section. 

In  Louisiana  a  receiver  cannot  sue 
several  stockholders  jointly  on  their 
subscriptions,  but  must  sue  each  sepa- 
rately. Winterbaler  v.  Hoffman,  119 
La.  125,  43  So.  980. 

Mpeck  V.  Elliott,  79  Fed.  10;  Bans- 
man  V.  Benny,  73  Fed.  69;  Bobb- 
Meehan  Brake-Shoe  Foundry  Co.  v. 
SoDthern  Ualleable  Iron  Co.,  72  Fed. 
957;  UcDermott  v.  Woodhonse,  87  N. 
J.  Eq,  615,  101  Atl.  375,  rev'g  judg- 
ment 87  N.  J.  Eq.  124,  99  Atl.  103 ; 
Nanmberg  v.  See,  56  N.  J.  £q.  453, 
41  Atl.  1116,  aff'g  See  v.  Heppenbei- 
mer,  55  N.  J.  Eq.  S40,  36  Atl.  966; 
Calkins  v.  Atkinson,  2  Lans.  (N.  T.) 
12. 

In  Calkln<  v.  Atkinson,  2  Lans.  (N. 
T.)  12,  it  was  held  that  a  receiver  of 
an  insolvent  corporation  may  sue  in 
equity,  making  the  stockholders  and 
eredltora  parties,  to  obtain  an  ac- 
'  counting  of  the  debts  due  the  cred- 
itors,   to   ascertain    and    enforce    the 


231,  33  L.  B.  A.  <N.  S.)  895,  137  Am. 
St.  Bep.  308,  91  N.  E.  1048,  aff'g  148 
HL  App.  227. 

>TA  bill  by  a  receiver  to  enforce 
payment  of  subseriptions  to  stock 
presents  a  subject  of  equitable  cog- 
nixsuee  where  a  chief  part  of  the  re- 
lief sought  is  the  avoidance,  as  a 
fraudulent  preference,  of  releases  and 
assignments  of  a  large  part  of  tbe 
subscriptions,  evidenced  by  the  rec- 
ords of  the  board  of  directors  of  the 
corporation,  upon  which  the  defend- 
ants rely  to  establish  their  defense 
of  payment.  Wyman  v.  Bovnnau,  IS7 
Fed.  257. 

The  superintendent  of  banks  may 
Bue  a  single  stockholder  in  equity, 
where  the  books  of  the  bank  show  a 
regular  purchase  and  ieaae  of  stock, 
and  a  payment  therefor  in  property, 
which  la  alleged  to  be  worthless,  and 
an  apparently  valid  release  of  the 
subscriber  from  liability,  which  ia  in 
fact  void.  Sargent  v.  American  Bank 
ft  Trust  Co.,  80  Ore.  16,  154  Pae.  T59, 
rehearing  denied  156  Pac  431. 

MOeorgla.  Code  1911,  |2251,  per- 
mitting the  Joinder  of  stockholders  aa 
defendants  applies  to  suits  by  or  for 
the  benefit  of  creditors,  and  does  not 
authorize  a  receiver,  appointed  in  a 
liability  of  the  stockholders,  and  to  suit  brought  by  a  stockholder  on  b»- 
restraln  creditor!  from  prosecuting  half  of  himself  and  the  Otber  stock- 
independent  suits  against  the  stock-  holders,  to  proceed  In  one  suit  against 
holders.  all   stockholders  who  have  not  paid 

>*  Edwards  v.   Schillinger,  245  HI.      their   snbacrlptiona.     Qreer  v.  Jaek- 
7106 
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in^n  it  is  held  that  a  suit  by  the  receiver  to  recover  unpaid  sub- 
Bcriptions  is  an  equitable  action,  even  though  there  has  been  a  previ- 
ous call  by  the  corporation,**  and  that  an  action  on  a  subscription 
previously  begun  I^  the  corporation  as  a  law  action  becomes  an 
equitable  action  when  a  receiver  or  trustee  in  bankruptcy  is  ap> 
pointed  and  ia  substituted  as  a  party  plaintiflf.**    In  some  jnrisdic- 


son,  146  Ob.  376,  91  a  B.  417.  Bnt 
under  this  piovisioa  a  trustee  in  bank- 
ruptcy maf  recover  from  any  num- 
ber of  delinqaent  itockholders  in  one 
equitable  action.  Spratling  v.  West- 
brook,  140  Ga.  6£e,  79  8.  E.  536;  Al- 
len V.  Orant,  122  Qa.  552,  SO  &  £. 
494.  And  he  may  sue  all  of  the  sab- 
scribers  in  one  action  thoagli  not  all 
of  them  reeide  in  the  Bame  cvnnty. 
Chappell  V.  Lowe,  145  Ga.  717,  69  S. 
E.  777. 

Indiana  Under  the  equitable  pro- 
visions of  the  code,  a  receiver  may  wne 
all  of  the  atoekholdera  in  one  suit  in 
equity  although  he  might  have  sued 
each  separately  at  law.  Oainey  'V. 
GilBon,  149  tnd.  G8,  48  N.  E.  633. 
When  authorised  by  the  eonrt  ap- 
p(rinting  him,  a  receiver  may  sue  all 
delinquent  stockholders  together  in 
any  county  where  a  part  of  them  re- 
side. Camahan  v,  Campbell,  158  lud. 
£26,  63  N.  £.  384,  JS9  N.  E.  1054. 

HaliM.  Tbiji  Is  tme  under  the 
Haine  statute.  Sullivan  v.  Fams- 
worth,  132  Tenn.  691,  179  8.  W.  317. 

Fennsj-lTanla.  A  bill  in  equity 
against  a  large  number  of  stockhold- 
ers to  recover  unpaid  subscriptions 
may  be  maintained  by  the  assignee  of 
au  insolvent  corporation  irrespective 
of  the  fact  that  it  ia  shown  by  the 
bill  that  in  order  to  liquidate  corpo- 
rate debts  the  entire  capital  will  be 
required,  rendering  an  accounting  nn- 
iieeeBsury.  While  in  the  granting  of 
equitable  relief  in  ench  case  the  ne- 
cessity for  an  accounting  Is  an  influ- 


separate  aetions  at  law  against  each 
of  the  stockholders  la  not  so  full  and 
adequate  as  to  bar  equitable  relief. 
Cook  V.  Carpenter,  212  Pa.  165,  1 
L.  B.  A.  (N.  8.)  900,  108  Am.  Bt. 
Bep.  854,  4  Ann.  Caa.  723,  61  AtL 
799. 

Texas.  A  trustee  in  bankruptcy 
may  join  all  the  etockholders  as  de- 
fondants  in  a  single  suit  in  equity  to 
recover  aasesBments,  thus  preventing  a 
multiplicity  of  suits,  and  permitting 
the  issuer  between  alt  the  parties  to 
be  disposed  of  in  a  siugle  action. 
Bich  V.  Park,  —  Tex.  Civ,  App.  — , 
177  8.  W.  184. 

W  Chamberlain  v.  Plerey,  32  Wash. 
157,  143  Pac.  977;  Gordon  v.  Cum- 
mings,  78  Wash.  515,  139  Pac.  489. 

In  Elderkin  v.  Peterson,  8  Wash. 
674,  36  Pac.  1089,  it  was  held  that  a 
receiver  could  maintain  an  action  at 
law  against  an  individual  stockholder. 

40  Chamberlain  v.  Piercy,  82  Wash. 
1S7,  143  Pac.  977.  In  this  ease  the 
court  distinguishes  Elderkin  t.  Peter- 
son, 8  Wash.  074,  36  Pae.  1089,  where 
it  was  held  that  the  receiver  might 
maintain  separate  actions  at  law 
against  the  stockholders  on  the 
ground  that  that  action  was  based  on 
an  assessment  made  by  the  court. 

The  trustee  must  proceed  as  though 
the  action  had  been  instituted  by  him 
at  the  time  of  his  substitution,  and 
the  complaint  must  show  that  the 
stockholders  had  notice  and  an  op- 
portunity to  be  heard  at  some  time 
place  as  to  the  validity 


ential  element,  its  presence  or  absence  of  the  claims  against  the  corporation, 
is  not  conclusive  on  the  question  of  and  that  the  court  held  an  account- 
equity   jurisdiction.     The   remedy   by      ing    and    determined   the   proportioa* 
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tions  the  assessment  is  made  and  the  liability  enforced  in  the  same 
suit,  which  must  be  in  equity  and  to  which  all  the  delinquent  stock- 
holders must  be  made  parties.*^  It  has  been  held  that  where  it  is 
sought  to  recover  the  full  amount  for  which  each  stockholder  is  liable, 
the  action  mnst  be  at  law,  but  where  the  amount  for  which  each 
stockholder  is  liable  is  unknown,  and  must  be  determined  in  the 
action,  and  depends  upon  equities  to  be  adjusted  among  ereditora  or 
stockholders,  or  both,  the  action  must  be  in  equify." 

"The  equity  jurisdiction  of  the  federal  courts  and  the  mode  of 
administering  it  are  uniform  throughout  the  United  States,  and  are 
not  affected  by  state  legislation  providing  an  equitable  remedy  for 
the  enforcement  of  stockholders'  liability."**  To  afford  relief  in 
such  a  controversy  in  a  federal  court  of  equity,  there  must  be  orig- 
inal ground  for  equitable  relief.**    So  a  sin^e  creditor  cannot  main- 

ata  which  eMh  stockholder  mnst  pay      19,  In  an  aetion  against  tha  corporation 


n  or^er  to  meet  the  claims.  Chamber- 
lain v.  Piercy,  82  Wash.  1S7,  143  Pac 
677. 

U  In  Oregon  where  the  aflaira  of  an 
insolvent  bank  are  being  wound  up  hj 
the  Boperintendeut  of  banlu,  he  ean 
enforce  the  liability  of  the  stoek.- 
holdera  only  by  a  single  mit  in  equity 
against  all  atockboldera  wboae  sub- 
scriptiona  remain  unpaid,  in  which  an 
aeconnting  can  be  had,  and  the  amonnt 
neceSBBTy  to  be  collected  from  each 
determined.  Sargent  t.  Waterbnry, 
83  Ore.  159,  161  Pac.  443,  rehearing 
denied  163  Pae.  416. 


alone,  oonld  not  sue  a  dellnqnent 
stockholder,  but  that  the  proper  prac- 
tice was  to  make  the  stockholders 
defendants  in  the  action  against  the 
corporation. 

A  receiver  may  maintain  a  suit  in 
equity  In  behalf  of  all  of  the  cred- 
itors against  all  of  the  dellnqnent 
Btoekholdera  to  recover  from  each 
aach  an  amount  aa  may  be  necessary 
to  aatisfy  the  debts  of  the  corpora- 
tion. Mathis  V.  Pridham,  1  Tex.  Civ. 
App.  58,  20  a  W.  1015, 

An     asaignM    for    creditors    may 

maintain  a  suit  in  equity  in  another 

He  cannot  sue  a  single  atockhdder,      atate  to  enforce  the  liability  of  all  the 


bat    all   whose   subBCripti 
paid  must  be  joined.    Sargent  v.  Wat- 
crbury,    83    Ore.    159,    181    Pac.    443, 
rehearing  denied  163  Pac.  416. 

In  an  action  against  the  trnstec  in 
bankruptcy  of  a  corporation  to  fore- 
close a  corporate  mortgage,  the  tms- 
tee  cannot  procure  an  aEHcssment  for 
the  unpaid  balance  due  on  «tock  held 
by  the  plaintiff.  Myers  v.  Indiana 
Uln.  Co.,  86  Ore.  664,  168  Pac.  719. 

In  Adler  v.  Milwaokee  Patent  Brick 
Mfg.  Co.,  13  Wis.  57,  63,  It  was  held 
that  a  receiver  appointed  In  proceed- 
inga  onder  Bct, 


Btoekholders  residing  there, 
dard  V.  Lum,  159  N.  Y.  266,  45  L.  £. 
A.  551,  70  Am.  St.  Eop.  541,  53  N.  E. 
1108,  rev'g  35  N.  T.  App.  Div.  585, 
53  N.  T.  Supp.  607. 

W  Dickinson  v.  EUne,  96  Neb.  435, 
148  N.  -W.  141. 

4*John  A.  Boebling'a  Sons  Co.  of 
California  v.  Einnicutt,  248  Fed.  506; 
Second  Nat.  Bank  of  Erie  v.  Oeorger, 
246  Fed.  517;  Alderaon  v.  Sole,  74 
Fed.  20. 

M  Second    Nat.    Bank    of    Erie    v. 
Georger,   246  Fed.   617;   Alderaon  v. 
148,  1«  18,      Bole,  74  Fed.  20. 
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tain  a  aoit  in  equity  in  the  federal  courts  to  recover  onpaid  sub- 
scriptjons  for  the  benefit  of  himself  alone  where  there  are  other  cred- 
itors, even  though  hj  statute  he  might  do  bo  in  a  state  court.**  And 
a  federal  court  of  equity  has  no  jurisdiction  of  a  suit  by  a  creditor 
against  several  independent  snbseribers  to  stock  to  enforce  a  statu- 
tory liability  to  the  extent  of  the  amount  remaining  unpaid  on  their 
subscriptions  solely  oa  the  ground  of  preventing  a  multiplicity  of 
actions,  where  there  is  an  adeqnate  remedy  by  a  separate  action 
against  each  at  law,  even  thou^  a  state  sitatnte  authorizes  such  a 
suit**  There  have  been  holdings  by  some  of  the  federal  courts  that 
a  federal  court  of  equity  having  jurisdiction  of  a  suit  for  the  ad- 
ministration of  the  estate  of  an  insolvent  corporation,  in  which  it 
lias  appointed  a  receiver,  has  jurisdiction  of  an  ancillary  or  auxiliary 
bill  by  the  receiver  to  enforce  the  liability  of  the  stockholders.*'  And 
also  that  a  receiver  may  maintain  a  suit  in  equity  in  a  federal  court 
against  several  stockholders  for  the  purpose  of  avoiding  a  multiplicity 
of  actions,  although  be  might  have  sued  them  separately  at  law.^ 
But,  on  the  other  hand,  it  has  also  been  held  that  a  federal  court  of 
equity  has  no  jurisdiction  of  a  suit  by  a  receiver  appointed  by  a 
federal  court  of  equity  sitting  in  another  state  against  numeroos 


MJofan  A.  BoebUng'R  Bona  Co.  of 
California  v.  Kinnieutt,  248  Fed.  596; 
George  W.  Signor  Tie  Co.  t.  Moaett 
i  B.  W.  Const.  Co.,  198  Fed.  412. 

W  A  st&te  atatata  permitting  kdj 
creditor  to  inatitute  joint  or  aeverKl 
aetioiia  agkinat  any  of  its  atvekhold- 
cra  who  have  not  fully  paid  for  their 
atock  cannot  enlarge  the  jurisdiction 
of  a  federal  court  of  equity.  John  A. 
Boebling'a  Sone  Co.  of  Calif ornia  v. 
Kinnientt,  248  Fed.  690;  Clinton  Min- 
ing Jb  Uineral  Co.  v.  Cochr&n,  247 
Fed.  449. 

WHolUnder  V.  Heaalip,  222  Fed. 
808. 

The  mere  fact  that  ■  recaiver  might 
Buuntain  aeparate  aetiona  at  law 
againat  each  holder  of  unpaid  atoek 


A  federal  court  of  equity  whieh  has 
appointed  a  receiver  has  jnrlediatiiHi 
of  an  ancillary  suit  in  equity  to  en- 
force the  liability  of  all  of  the  stock- 
holdera,  without  regard  to  the  citizen- 
ship of  tlie  parties.  The  suit  la  one 
uisiDg  under  the  Constitution  and 
laws  of  the  United  States  nnder  such 
eireumstancea.  BauBman  v.  Denny, 
73  Fed.  89,  judgment  rev'd  on  other 
grounds  79  Fed.  172. 

«•  A  blU  by  a  receiver  to  collect  on- 
paid  subaeriptlons  of  nine  defendants 
separately  liable  at  law  may  be  main- 
tained on  the  ground  that  it  avoids  a 
multiplicity  of  aetiona  at  law,  whore 
the  defendants  have  a  community  of 
interests  in  the  questions  of  law  and 
fact  presented  by  the  controversies, 
does  not  deprive  a  federal  court  of  and  the  eonvenience  of  all  parties  will 
equity  of  jurisdiction  of  a  suit  in  be  better  served  by  determining  these 
equity  instituted  by  him  against  all  questions  in  a  single  suit  in  equity 
the  stockholders.  Bausman  v.  Denny,  than  by  deciding  them  in  nl&e  actions 
73  Fed.  69,  judgment  rev'd  on  other  at  law.  Wyman  v.  Bowman,  127  Fed. 
ground^  79  Fed.  172.  257. 
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stockholders  to  collect  asacBBineuts  levied  by  the  court  appointing 
him,  either  on  the  ground  that  such  suit  is  ancillary  to  the  receiver- 
ship proceedinga  or  that  it  will  prevent  a  multiplicity  of  actions, 
where  the  bill  does  not  set  up  any  special  grounds  for  equitable  re- 
lief.^ The  Supreme  Court  of  the  United  States  has  held  that  a 
trustee  in  bankruptcy  cannot  maintain  a  single  suit  in  equity  in  a 
federal  court  againat  several  stockholders  to  enforce  their  several 
unpaid  subscriptions  solely  on  the  ground  of  avoiding  a  multiplicity 
of  actions,  where  there  is  no  common  issue  between  such  stockhold- 
ers and  the  corporatioa,  and  the  subscriptions  are  payable  at  fixed 
limes  so  that  no  call  is  neeeasary,  but  that  his  remedy  is  by  separate 
actions  at  law.** 


§  4123.  —  Discorery.    In  a  proper  case  the  complainant  in  a  cred- 
itor 's  suit  may  pray  for  a  discovery  as  incident  to  the  relief  sought." 


M  A.  court  of  equity  has  no  jnria- 
dietion  of  Bueh  a  aoit  where  the  bill 
does  not  pray  for  on  account,  nor  ia- 
voWe  eontributioD  between  the  de- 
fendanta,  or  seek  anj  equitable  re- 
lief, but  merely  seeks  to  recover  from 
each  defeudaut  the  specific  amonnt 
asaesged  against  bim.  Under  such 
circumstaaces  the  receiver's  remedy 
is  by  an  action  at  law.  Fidelity  Trust 
A  Safe  Deposit  Co.  v.  Archer,  ITS 
Fed.  32,  rev'g  Brown  v.  Allebach,  156 
Fed.  697,  166  Fed.  4SS. 

In  Brown  v.  Allebach,  1S2  Fed.  264, 
it  was  held  that  the  judgment  of  the 
lower  court  in  the  above  case  hold- 
ing that  it  had  juriBdiction  In  equity 
was  not  void,  and  that  it  would  not 
be  stricken  off  after  the  expiration 
of  the  term  as  to  a  defendant  who  did 
not  appeal  therefrom  and  as  to  whom 
the  time  within  which  to  appeal  had 
expired. 

HEelley  t.  OiU,  245  V.  S.  116,  62 
li.  Ed.  139,  aff'g  judgment  238  Fad. 
996.  The  lower  court  held  that  a  suit 
in  equity  would  lie  under  such  cir- 
cumstances, but  dismissed  the  bill  for 
want  of  jurisdiction.  In  the  course 
of  its  opinion  the  court  saya:  "We 
have  no  occasion  to  consider  wheth- 


er a  different  role  applies  in  those 
cases  where  an  order  of  the  court  of 
bankruptcy  is  a  condition  precedent 
to  the  existence  of  any  liability,  either 
because  stockholders  are  liable  only 
after  a  call,  or  because  the  liability  vf 
stockholders  is  pro  rata  and  limited  to 
such  sums  as  may,  in  the  aggr^ate, 
be  necessary  to  satisfy  the  elaims  of 
creditors." 

An  order  of  the  bankruptcy  eonrt 
directing  subscriptions  to  be  paid  adds 
nothing  to  the  rights  of  the  trustee 
under  such  circumstances,  nor  does  an 
order  at  that  court  directing  him  "to 
institute  a  suit  in  e<|nity ' '  confer 
equity  jurisdiction.  Kelley  v.  GUI, 
24S  U.  a.  116,  62  L.  Ed.  185,  aff'g  238 
Fed.  990. 

In  Sanger  v.  tJpton,  91  U.  S.  56,  23 
L.  Ed.  220,  it  was  held  that  on  as- 
signee under  a  former  bankruptcy  act 
could  sue  at  law,  and  It  was  said  in 
the  course  of  the  opinion  that  he 
might  have  filed  a  bill  in  equity 
against  all  of  the  delinquent  share- 
holders jointly. 

*I  Where  a  bill  is  for  discovery  and 
relief,  and  the  discovery  songht  is  in- 
cident to  the  relief,  if  the  bill  fails 
to  set  forth  any  foundation  for  >e- 
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And  a  receiver  may  maintain  a  bill  for  discovery  in  a  proper  case  for 
the  purpose  of  ascertaining  the  names  of  stockholders  liable  .for  as- 
sessments or  calls." 

§4124,  — ExecutiML  Unless  such  a  remedy  is  provided  by  stat- 
ute, creditors  of  a  corporation,  having  recovered  a  judgment  against 
it,  cannot  levy  an  execution  upon  the  individual  property  of  its  stoek- 
holdei3,  even  though  the  latter  may  be  liable  for  a  balance  on  their 
stock."  In  some  jurisdictions,  however,  it  is  expressly  provided  by 
statute  that  when  an  execution  has  been  issued  upon  a  judgment 
against  a  corporation,  and  returned  unsatisfied,  the  judgment  cred- 
itor may  have  execution  against  a  stockholder  to  the  extent  of  the 
unpaid  balance  due  on  his  stock.  These  statutes  will  be  considered 
when  we  come  to  treat  of  the  individual  liability  of  stockholders 
under  statutory  or  constitutional  provisions." 

§  4126.  —  Handamiu.  In  England,  mandamus  has  been  held  to 
He,  at  the  instance  of  creditors,  to  compel  the  officers  of  a  corpora- 
tion to  make  calls  upon  unpaid  subscriptions  for  the  purpose  of  rais- 
ing funds  to  pay  its  debts.  And  in  this  country  there  are  dicta  in 
some  of  the  cases  to  the  effect  that  this  remedy  is  available.  There 
seem  to  be  no  decisions  to  this  effect,  however,  and  the  question  is  at 
least  doubtful."  Assuming  that  mandamus  will  lie,  a  creditor  is  not 
bound  to  resort  to  such  remedy  instead  of  suing  in  equity." 

§  4126.  —  Qamiahment  and  attaolunent.  When  subscriptions  are 
due  and  payable  without  any  call  being  necessary,  or  when  a  call, 
if  necessary,  has  been  duly  made,  so  that  the  subscribers  are  in  de- 
fault, creditors  of  the  corporation  may  reach  the  same  by  garnish- 
ment or  attachment,  as  in  the  case  of  any  other  debt  due  the  cor- 
poration, and  in  some  states  such  a  remedy  is  expressly  given  to  them 
by  the  statute.'^    And  it  has  been  held  by  a  number  of  courts  that  a 

lief,  the  right  to  the  discovery  wUl  where  the  stock  is  permitted  to  re- 
fall  with  it.    John  A.  Boebling'p  SonB  main   in   the   nsmee   of   the   vendors, 
Co.    of   California    v.    Einnicutt,    248  vho   are   inaolvenL     Huey  v.  Brown, 
Fed.  596;  Montgomery  Iron  Works  v.  ITI  Fed.  041,  aff'g  166  Fed.  4S3. 
Capital  City  Tub.  Co.,  137  Ala.  134,  34  M  See  j  4221,  infra. 
So.  210.  MSee  t4221,  infra. 

See  also  1 4230,  infra.  U  See  f  32S1,  3upra. 

UHe    may    maintain    such    a   bill  >SSee  14122,  supra, 

against  stockbrokers  for  the  purpose  BT  United.  Statas.     Prentlee  t.  Unlt- 

of  ascertaining  the  names  of  the  per-  ed  States  &  Central  American  Steam- 

■ona  for  whom  they  purchased  stock,  ship  Co.,  TS  Fed.  106;  FauU  v.  Aliwkw 
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creditor  of  a  foreign  corporation  may  reach  the  balance  dne  from 
a  stockholder  on  his  subBcriptiou  by  garnishment  or  attachment  pro- 


Gold  ft  Silver  Uin.  Co.,  8  Sawy.  420, 
1*  Fed.  857. 

.AJa.1>u>Uk  Code  1907,  %  4311;  First 
NaL  Bank  of  Montgomery  v.  Dim- 
mick,  100  Ala.  359,  87  So.  SOB;  Trot- 
ter Broa.  V.  Blount,  162  Ala.  26B,  60 
Bo.  130;  HenderBoD  v.  Mayfield  Wool' 
en  MiUB,  153  Ala.  625,  45  So.  211; 
Montgomery  Iron  Works  v.  Boman, 
147  Ala.  434,  41  go.  611;  Enslen  v. 
Nathan,  136  Ala.  412,  S4  So.  929; 
Henderson  t.  Hall,  134  Ala.  495,  63 
L.  B.  A.  873,  32  So.  840;  Joseph  t. 
Davis,  10  So.  830;  Davis  v.  Mont- 
gomery Furnace  ft  Chemical  Co.,  101 
Ala.  127,  8  So.  496;  Curry  v.  Wood- 
ward, S3  Ala.  371;  De  Hony  t.  John- 
ston, 7  Ala.  51;  Bingham  v.  Bushing, 
5  Ala.  403. 

TTuder  Code  I8S6,  |  2072,  only  judg- 
ment creditors  having  a  return  of  ex- 
ecution "no  property  found"  were 
entitled  to  garnish  stoekbolders.  The 
right  waa  extended  to  any  creditor 
by  Code  1907,  (4311.  First  Nat 
Bank  of  Montgomery  v.  Dinunick,  190 
Ala.  35B,  67  So.  300. 

A  simple  contract  creditor  could  ncrt 
subject  an  unpaid  subscription  under 
a  garnishment  writ  issued  before  the 
enactment  of  the  new  statnte  al- 
thoagh  Buch  statute  took  efFect  before 
the  garnishee  Sled  his  anBwer.  First 
Nat.  Bank  of  Montgomery  v.  Dim- 
luiek,  190  Ala.  359,  67  So.  SOB. 

ArkansM.  Tiger  Bros.  v.  Bogera 
CfrttOD  Cleaner  &  Oin  Co.,  06  Ark.  1, 
30  L.  B.  A.  (N.  8.)  694,  Ann.  Cas. 
1912  B  488,  130  8.  W.  685. 

OaUfomla.  UaTBhslI  v.  Popert,  28 
Cal.  App.  S51,  156  Pac.  881,  153  Pac 
247;  Marshall  v.  Wentz,  28  Cal.  App. 
F40,  153  Fee.  244. 

nilnolB.  The  Btatuts  expressly  pro- 
vides that,  whenever  an  action  la 
bronght  to  recover  an  indebtedness 
^Win«t  ft  corporation,  It  shall  be  com- 
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petent  to  proceed  against  stoekhdd- 
0T8  to  the  extent  of  any  unpaid  bal- 
ances on  the  stock  owned  by  them 
respectively,  "as  in  cases  of  gar- 
nishment." Parmelee  v.  Price,  208 
m.  644,  70  N.  E.  726,  aff'g  lOS  Dl. 
App.  271;  Meints  v.  East  St.  Lonia 
Co-operative  Bail-Uill  Cg.,  80  JIL  48; 
Pease  v.  Underwriters'  Union,  1  lU. 
App.  287.  As  to  the  procedure  under 
this  statute,  see  World's  Pfur  Excnr- 
sion  ft  Transportation  Boat  Co.  v. 
Qawih,  162  m.  402,  44  N.  E.  724,  rev'g 
69  III.  App.  3S1;  Kern  v.  Chicago  Co- 
operative Brewery  Aas'n,  140  111.  371, 
29  N.  E.  1035. 

lom.  Langford  v.  Ottnmwa  Water 
Power  Co.,  59  Iowa  283,  13  N.  W.  303. 

Lontriaiia.  Brown  v.  Union  Ins.  Co., 
3  La.   Ann.   177. 

MIsaluippL  Scott  v.  Windham,  73 
UisB.  76,  16  So.  206;  Safford  v.  Barnes, 
39  Miss.  399;  Payne  v.  Ballard,  23 
Miu.  88,  65  Am.  Dec  74;  King  v. 
Elliott,  5  Smedes  ft  M.  428. 

Mlnonrl.  Simpson  v.  Beynolda,  71 
Ho.  594;  Hannah  v.  Moberly  Bank,  87 
Mo.  678. 

Kebnako.  Bohrer  v.  Adair,  61  Neb. 
824,  86  N.  W.  496, 

New  Toric  McNalus  v.  StiUmau, 
172  App.  Div.  307,  158  N.  T.  Supp.  428. 

North  OanUna.  Ciraper  v.  Adel  Se- 
curity Co.,  122  N.  C.  463,  30  8.  B.  348. 

Pemu^Taala.  Bunn's  Appeal,  103 
Pa.  St.  40,  61  Am.  Bep.  166;  Peterson 
V.  Sinclair,  83  Pa.  St.  2S0. 

TennenooB. '  The  liability  may  be 
reached  by  a  garnishment  bill  in 
equity.  Doak  v.  Stahlman  (Tens.  Ch. 
App.),58  8o.  741. 

Texaa.  Nesom  v.  City  Nat.  Bank, 
—  Tex.  av.  App.  — ,  174  B.  W.  715. 

TTtab.  Botson  v.  Hoggan,  44  Utah 
296, 140  Pac.  128. 

See  also  1  3145  et  seq.,  supra. 
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ceedings  in  the  state  where  such  stockholder  resides.'*  In  some  juris- 
dictions, however,  the  assets  of  an  insolvent  corporation  are  held  to 
be  a  trust  fund  for  all  its  creditors,  so  that  one  creditor  cannot  ac- 
quire a  preference  by  attachment  or  otherwise ;  **  and  where  this  doe- 
trine  is  recognized,  one  creditor  cannot  attach  or  garnish  unpaid 
subscriptions  when  the  corporation  has  become  insolvent,  and  aus- 
pended  or  committed  a  positive  aet  of  insolvency.'"  And  generally 
unpaid  suhscriptioos  cannot  be  garnished  or  attached  after  the  ap- 
pointment of  a  receiver  of  the  assets  oi  the  corporation,  including 
its  unpaid  subscriptions.** 

In  order  to  prevail  in  any  case,  the  garnishing  creditor  must  show 
that  there  is  something  dae  the  corporation  on  the  stock.**  And  he 
cannot  collect  a  subscription  from  one  who  has  been  legally  re- 
leased from  any  liability  thereon.** 

It  has  been  held  that  a  garnishing  creditor  can  assert  no  greater 
rights  against  the  stockholder  than  could  the  corporation,  and  hence 
that  he  cannot  proceed  by  garnishment  to  collect  the  difference  be- 
tween the  actual  value  of  property  received  for  stock  and  a  fraudu- 
lent overvaluation  at  which  it  was  accepted,  where,  as  between  the 
stockholder  and  the  corporation,  the  transaction  was  valid  and  tiie 
stock  fully  paid.**  But  it  has  also  been  held  that  thou^  a  snb- 
Bcription  payable  in  property  at  a  fictitious  valnation  is  void  as  to 
the  corporation  and  hence  unenforceable  by  it,  it  is  valid  as  to  cred- 

UUcNelui  V.  StUlm&Q,  17S  N.  Y.  M  8«e  the  chapter  on  luolvene;. 

App.  Div.  307,  158  N.  T.  Supp.  428;  •OBuan's  Appeal,  105  P«.  St.  49,  61 

Doak  V.  St&hlm&u   (Tean.  Ch.  App.),  Am.  Eep.  166. 

G8  S.  W.  741.  «l  See    { 4115,   gnpra,   and   see    the 

The  unpaid  balance  on  BubHcriptions  chapters  an  Beeeivers  and  Ingolrenej. 

to  the  Btock  of  a  foreign  Cfrporatjon  is  *■  Trotter  Bros,  v,  Blonnt,  162  Ala. 

property  of  the  corporation  within  the  289,  GO  Bo.  130. 

state  where  the   stockholders  reside,  If  the  garnishee  is  an  aaaignee  of  the 

and  hence  may  be  reached  by  attach-  stock,  the  creditor  must  show  that  the 

ment  there,  service  being  had  on  the  traneferrer  had  not  paid  the  company 

corporation  by 'publication.    Cooper  v.  for  the  stock.    The  amount  paid  by  the 

Adel  Security  Co.,  122  N.  C.  463,  SO  assigDee    to    the    transferrer    for   the 

8,  B.  348.  stock  is  immaterial.     Trotter  Bros.  T. 

A  resident  creditor  may  enforce  the  Btoant,  102  Ala.  289,  50  So.  130. 

liability  of  a  resident  stockholder  of  »  *>  Neaotn  v.  City  Nat.  Bonk,  —  Tex. 

foreign   corporation   in   a   foreign   at-  Civ.  App,  — ,  174  8.  W.  715. 

tachment  suit  in    equity.     Mountain  HFarmelee  v.  Price,  20S  HL  644,  70 

Lake  La?d  Co.  v.  Blair,  109  Va.  147,  N.  B.   725,  aff'g  105  HI.  App.  271; 

«3  8.  E.  751.  Cohen  v.  Toy  Gun  Mfg.   Co.,  172  El. 

See  also  13439,  lupra.  App.  330. 
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itora,  and  that  ita  invalidity  cannot  be  set  up  as  a  defense  to  gar- 
nishment proceedings  by  a  creditor.** 

A  judgment  discharging  the  garnishee  is  res  adjudicata  as  to  the 
right  of  the  judgment  creditor  to  recover  in  a  suit  in  equity  subse- 
quently instituted  by  him  against  the  garnL^ee." 

A  receiver  may  sue  out  an  attachment  in  a  proper  case  to  collect 
an  unpaid  subscription.  "^ 

This  subject  has  been  considered  more  at  length  in  a  previous 
chapter."  The  liability  of  shares  of  stock  to  attachment  and  gar- 
nishment at  the  instance  of  creditors  of  the  stockholder  has  been 
considered  in  previous  sections  of  this  chapter.** 

§4127.  — Parties.  Most  of  the  courts  hold  that  a  creditors'  bill 
to  reach  unpaid  subscriptions  to  the  capital  stock  of  a  corporation, 
when  it  is  insolvent,  while  it  need  not  make  all  the  creditors  actual 
parties,  mnst  be  brought  on  behalf  of  all  who  may  come  in,  on  the 
ground  that,  when  a  corporation  becomes  insolvent,  a  court  of  equity 
looks  upon  its  assets,  including  unpaid  subscriptions,  as  a  trust  fund 
for  the  benefit  of  all  its  creditors,  and  that  no  one  creditor  can  go 
into   equity  and  appropriate  such   assets   exclusively  to   himself." 


W  Joieph  T.  DsvU  (Ala.),  10  So.  S30. 

MHall  ft  Farley  v.  Alabama  Ter- 
minal &  Improvement  Co.,  173  Ala. 
398,  56  So.  235;  Montgomery  Iron 
Worka  V.  Soman,  147  Ala.  434,  41  So. 
Sll;  Henderson  t.  EaU,  134  Ala.  455, 
63  L.  B.  A.  673,  32  So.  640. 

STEohler  T.  Agasslz,  99  Cal  9,  38 
Pac.  741. 

WSee  I  3145  et  seq.,  aupra. 

WSee  8  3436  et  seq.,  supra. 

n  nnltod  States.  PstterBon  v. 
Lynde,  106  IT.  8.  519,  27  L.  Ed.  285 ; 
Jobn  A.  Roebling's  Sons  Co.  of  Cali- 
fornia V.  Kinnicutt,  24S  Fed.  596; 
George  W.  Signor  Tie  Co.  v.  Monett  & 
S,  W.  Cvnst.  Co.,  198  Fed.  412;  First 
Nat.  Bank  of  Sioui  City  v.  Peavey,  75 
Fed.  154;  Cleveland  Eolling-Mill  Co. 
V.  Texas  k  St.  Louis  By.  Co.,  27  Fed. 
250;  Holmes  v.  Sherwood,  3  McCrarr 
405,  16  Fed.  725;  Marsh  v.  BnrrongliB, 
1  Woods  463,  Fed  Cas.  No.  9,112. 

C^rgla.  Wilkinson  v.  Bertock, 
111  Ga.  187,  36  8.  E.  823. 


Msagachnaatta.  First  Nat.  Bank  <rf 
Barre  v.  Hingham  Ufg.  Co.,  1S7  Mass. 
563;  Grew  v.  Breed,  10  Mete.  569; 
Crease  v.  Babeock,  10  Mete.  525,  531. 

Nevada.  Thompson  v.  Beao  Sav. 
Bank,  19  Nev.  103,  3  Am.  St.  Bep.  797, 
7  Pac.  68. 

Nnr  jBFBaj.  BicUey  v.  Sehlag,  40 
N.  J.  Eq.  533,  20  Atl.  250;  Wetherbee 
V.  Baker,  35  N.  J.  Eq.  501. 

N«W  York.  Mann  v.  Pentz,  3  N.  Y. 
415;  Graeber  v.  Ehrgott,  —  App.  DiT. 
— ,  189  N.  T.  Snpp.  32;  Warth  v. 
Moore  Blind  Stitcher  k  Overseamer 
Co.,  146  App.  IHv.  28,  130  N.  T.  Snpp. 
748,  afl'd  207  N.  T,  673,  lOO  N.  E. 
1135. 

Oregon.  Brond'^e  v.  Monnmental 
Gold  ft  Silver  Min.  Co.,  12  Ore.  322,  7 
Pac.  314;  Ladd  v.  Cnrtwright,  7  Ore. 
3S9. 

Feunsylvanlk  Bnnu's  Appeal,  105 
Pa.  St.  49,  51  Am.  Bep.  168. 

Washington.  Montesano  v.  Cur,  80 
Wash.  384, 141  Pae.  894. 
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Afld  even  when  the  bill  is  not  brought  on  behalf  of  all  creditors 
who  ms/  come  in,  other  creditors  have  a  right  to  come  in  and  share 
in  the  distribution."  When  a  creditors'  suit  ia  brought  on  behalf 
of  the  complainant  and  other  creditors  who  may  come  in,  the  other 
creditors  must  come  into  that  suit  if  they  wish  to 'enforce  their 
claims.    They  cannot  bring  separate  suits,  and,  if  they  attempt  to  do 


Coleman  t.  White,  14 
Wie.  700,  80  Am.  Dee.  797;  idler  v. 
Uilwaukee  Patent  Brick  Hfg.  Co.,  13 
WiB.  57. 

The  bill  must  be  filed  either  by  all 
the  eredltore  or  in  behalf  of  all  the 
ereditore  who  desire  to  make  them- 
•elvea  parties.  Oeorga  W.  Bignor  Tie 
Co.  T.  Monett  A  S.  W.  Const.  Co.,  1»8 
led.  412. 

The  objection  that  the  action  is  not 
b'roDgbt  on  behalf  of  the'  plaintilt  and 
all  other  creditors  goes  to  a  defect  of 
parties,  and  is  waived  if  not  taken  ad- 
vantage of  by  demurrer  or  answer. 
Bandall  Printing  Co.  v.  Sanitas  Uin- 
eral  Water  Co.,  120  Minn.  268,  43  L. 
B.  A.  (N.  S.)  706,  139  N.  W.  606. 

When  a  creditor  snes  in  equity  on 
his  own  behalf  only  to  reach  unpaid 
stock  subscriptions,  he  may  amend  so 
as  to  make  the  snit  on  behalf  of  him- 
self and  other  creditors  who  may 
choose  to  come  In.  ThonqMon  v. 
Bene  Bav.  Back,  19  Nev.  103,  3  Am. 

;.  Eep.  797,  7  Pae,  I 


brought  by  one  creditor  only,  others 
may  be  brought  in  by  amendment. 
Montgomery  Iron  Works  t.  Capital 
City  Ins.  Co.,  137  Ala.  134,  34  So.  210. 

A  oreditor  iustitnted  action  a,t  law 
against  the  stockholders  of  an  insol- 
vent corporation  in  enforcement  of 
their  liability  on  unpaid  stock.  He 
was  unaware,  at  the  time,  that  there 
were  other  ereditore.  While  the  ac- 
tion was  pending  a  atoekholder  defend- 
ant instituted  suit  in  the  same  court 
for  the  appointment  of  a  receiver. 
Thereafter  the  receiver  appointed  as 
petitioned  was  substituted  as  plain- 
tiff in  behalf  of  all  creditors.  Ob- 
jection was  raised  that  the  original 
action  was  one  at  law  and,  therefore, 
was  not  maintainable  in  favor  of  all 
creditors.  The  court  held,  however, 
that  the  form  of  the  action  was  im- 
material, the  facts  stated  in  the  com- 
plaint justifying  relief  in  favor  of  all 
ereditore.  Dunlap  v,  SAueh,  24  Wash. 
620,  64  Pac  807.    ■ 

As  to  parties  to  suits  to  enforce  the 


And  when  a  bill  or  complaint  by  a  etatutory  liability  of  stoekholdera,  see 
creditor  to  reach  unpaid  enbecriptions  1 4227  et  eeq.,  infra, 
does  not  show  upon  its  face  that  tbera 
are  any  other  creditors,  it  is  good  as 
against  a  general  demurrer,  or 
even  a  special  demurrer,  notwith- 
standing a  failnre  to  allege  that  the 
suit  is  brought  for  the  benefit  of  all 
the  creditors.  In  sneh  a  case,  the  ob- 
jection must  be  raised  by  answer. 
Tatum  V.  Bosentbal,  95  Cal.  129,  2B 
Am.  St.  Bep.  97,  30  Pae.  136. 

Since  several  judgment  creditors 
owning  distinct  judgments  may  prop- 
erly join  in  snch  a  suit,  where  it  is 


' '  Other  creditors  may  come  In  nnder 
such  a  proceeding  if  they  so  desire, 
and  the  court  may  make  an  order  for 
serving  notice  upon  them.  A  judg- 
ment creditor  is  nnder  no  legal  or 
moral  obligation  to  bring  in  other 
creditors.  He  may  proceed  to  secure 
his  own  rights  independently  of 
tbem,"  McBryan  v.  Universal  Ele- 
vator Co.,  130  Mioh.  Ill,  97  Am.  St. 
Bep.  453,  S9  N.  W.  683. 
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so,  they  may  be  enjoined.™  By  statute  in  Bome  states  a  single  creditor 
may  sue.™ 

The  right  of  a  receiver,  trustee  in  bankruptcy,  or  assignee  for 
the  benefit  of  ereditors,^*  and  of  creditors  who  are  also  stockhold- 
ers,'''  to  sue  to  collect  unpaid  subscriptions  has  been  considered  in 
previous  sections. 

All  of  the  delinquent  stockholdors  may  be  joined  as  defendants 
in  a  creditor's  suit  to  reach  unpaid  subscriptions,'"  as  may  the  per- 
sonal representatives  of  deceased  stockholders."  And  the  fact  that 
a  number  of  stockholders  are  joined  does  not  make  the  bill  mnltifor 
rious  or  objectiooable  for  misjoinder  of  parties.**  The  anthoritles 
are  in  conflict  as  to  whether  all  of  the  delinquent  stockholders  may 
be  joined  as  defendants  in  a  sin^e  suit  in  equity  by  a  receiver,  as- 
signee for  the  benefit  of  creditors,  or  trustee  in  bankruptcy,  when 
no  call  or  assessment  is  necessary  to  fix  their  liability,  or  when,  if 
necessary,  it  has  been  made,  or  whether  under  such  circnmstances, 
they  must  he  sued  separately  at  law.™ 

According  to  the  weight  of  authority,  a  creditors'  bill  to  reach 
nnpaid  subscriptions  may  be  maintained  against  the  corporation  and 
one  or  more  stockholders,  without  making  all  the  stockholders  par- 
ties. The  fact  that  the  other  stockholders  are  also  liable  is  imma^ 
terial.    If  one  of  them  is  thus  cconpdled  to  pay  more  than  his  share, 

T>  Creaae     t.     Babeock,     10     Uete.  OTiginftUj'  joined  mkj  ba  made  ptu-tiea 

(MaM.)     S2G4    Pierce    v.    Uilwaukea  later  b^  ameadment.     Shanb  v.  Weld- 

Conat.    Co.,   38   Wia.    253.     See  aiso  ed-Burel  Co.,  130  Uicb.  S06,  80  N.  W. 

14227  et  seq.,  infrk.  335. 

73  Maine  Bev.  St.  e.  47,  |  SB;  John  77  Warth  v.  Moare  Blind  Stitclier  Jk 

A.  Boebling'a  Sons  Co.  of  Califoraift  Overseamer  Co.,  146  N.  Y.  App.  Dir. 

T.  Kinnicutt,  248  Fed.  506;  South  Da-  28,  130  N.  T.  Sapp.  748,  aff'd  207  N. 

kota  Civ.  Code,  g441;  Clinton  Mining  Y.  673,  100  N.  E.  1135;  Hamilton  t. 

.&   Mineral  Co.   t.  Cochran,   £47  Fed.  Clarion,  M.  ft  P.  B.  Co!,  144  Pa.  St. 

449.  34,  13  L.  B.  A.  779,  23  AU.  53. 

'iSeo   (4115,  BUpra.  7«Bellview  Cemetery  Co.  v.  Panlka, 

nSee  14114,  auprs.  —  Ala.  — ,  73  So,  »27;  Montgomery 

7»Code  1011,  g225I;  Qreer  v.  Jack-  Zron  Works  t.  Capital  City  Ins.  Co., 

son,  146  Ob.  376,  01  S.  E.  417;  Sprat-  137  Ala.  134,  34  Bo.  210;  Spratling  v. 

ling  V.  Weatbrook,  140  Oa.  625,  79  8.  E.  Weatbrook,    140    Oa.   625,    79    S.    E. 

536;  Dalton  ft  M.  B.  Co.  v.  UeDaniel,  536;  Dalton  ft  M.  B.  Co.  t.  UcDanlel, 

66    Oa.    191;    Dilzell    Engineering    &  56  Oa.  191. 

Const.   Co.   V.  Lehmann,   120  La.  273,  The  rights  of  th«  creditors  against 

45  80.  138;  Shipman  t.  Portland  Const.  each  are  the  same,  and  the  obligation 

Co.,  64  Ore.  1,  12S  Pac.  039.  of  each  of  them  to  the  creditors  is  the 

Delinquent     atockholders     may     ba  same.      Henderson    v.   Hall,    134   Ala. 

Joined   aa   defendants   in   a   creditors'  455,  63  L.  B.  A.  673,  32  Bo.  840. 

bill  against  a  corporation,  and  if  not  f>  See  i  4122,  nipra. 
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he  may  sue  the  others  tor  contribution,  or  have  them  made  parties 
to  the  suit,  in  a  proper  case,  so  that  all  rights  may  be  adjosted,  bat 
with  this  matter  the  creditors  are  not  concerned.*"   And  it  follows 


MUIilt«d  StfttM.  Hatch  T.  Dans, 
101  V.  B.  206,  25  L.  Ed.  8SS ;  Ogilvie  v. 
Knox  luB.  Co.,  22  How.  380,  16  L.  Ed. 
349;  Marsh  v.  Burronghs,  1  Woods 
468,  Fed.  Caa.  No.  9,112. 

AlabajDik  Code,  i  S23,  exprsssly  pro! 
vides  that  a  oreditor  inaj  maintaiiL 
such  a  snit  withont  jointag  the  cither 
stockholders.  Harris  r.  Oatcwaj  Land 
Co.,  128  Ala.  652,  29  So.  611. 

OaUfoinla.  Blood  v.  Bereua  Land  & 
Water  Co.,  150  Cal.  764,  39  Pae.  1090; 
Baines  t.  Babcoek,  95  Cal.  581,  29 
Am.  Bt.  Bep.  158,  30  Pac.  776,  27  Pae. 
674;  Potter  v.  Dear,  95  Cal.  578,  30 
Pae.  777.  See  also  Tiirnsr  v.  Fidelity 
Loan  Concern,  2  Cal.  App.  122,  83  Pae. 
62,  70. 

0«oigia.  HarreU  v.  Blount,  112  6a. 
711,  38  a  E.  56. 

milUlla.  Singer  t.  Hutchinson,  183 
HI.  808,  7S  Am.  St.  Sep.  133,  Bfl  N.  E. 
3S8,  aff'g  S3  HL  App.  675;  Siegel  v. 
A.  H.  Andrews  i  Co.,  181  111.  350,  S4 
N.  E.  1008,  aff 'g  78  HI.  App.  611;  Cole- 
man V.  Howe,  164  HI.  458,  45  Am.  St. 
Bep.  133,  39  N.  E,  725;  Coben  t.  Tor 
Gun  Mfg.  Co.,  172  HI.  App.  330 ;  Uann- 
factorers'  Paper  Co.  v.  Lindbldm,  80 
HL  App.  267.  In  PatteTsou  t.  Ljnde, 
112  HI,  196,  where  it  was  Booght  to 
hold  a  stockholder  in  aji  Oregon  eor- 
porfttion,  it  was  held  that  to  enforce 
the  liabilit}'  of  a  atoekhoIQer  for  his 
unpaid  snbooription  in  equity  "it  is 
indispensable  that  the  corporation  (or, 
U  it  hM  ceased  to  exist,  all  its  stock- 
holders and  creditors)  should  be  be- 
fore the  eonrt,  so  Bs  to  be  bound  and 
eoneladed  b^  its  action." 

Kentucky.  WilliBins  v.  Chamber- 
lain, 29  Ej.  L.  Bep.  606,  04  S.  W.  29. 

Maine,  Under  the  Maine  statute 
esch  stockholder  ma^  be  sued  sepa- 
rately by  a  creditor  ■ 


livan  v.  Famsworth,  132  Tenu.  691, 
179  S.  W.  317, 

Hiawmil  Ueyer  v.  Buby-Trnst  Uia- 
ing  ft  Hilling  Co.,  192  Mo.  162,  90  8. 
W.  821. 

Henda.  Thompson  v.  Beno  Bav. 
Bonk,  19  Kev.  242,  S  Am.  St,  Bep. 
883,  0  Pae.  121,  19  NeT.  103,  3  Am.  St 
Hep.  797,  7  Pae.  68. 

Wew  York.  Bartlett  v.  Drew,  57  N. 
y.  587. 

North  OaroUna.  Cooper  v.  Adel  Se- 
curity Co.,  127  N.  C.  219,  37  S.  E.  218. 

Ongon.  Sargent  v.  American  Bank 
k  Trust  Co.,  80  Ore.  16,  154  Pao.  759, 
rehearing  denied  156  Pae.  431;  Bruu- 
dage  V.  Uonumental  Gold  &  Silver 
Min.  Co.,  12  Ore.  322,  7  Pae.  314. 
Where  the  object  of  the  bill  is  to 
settle  or  wind  up  the  affairs  of  a  cor- 
poration which  is  iosolveat,  all  of  the 
atoekholders  must  be  joined,  but  when 
the  snit  is  not  breoght  for  that  pur- 
1-Ose,  but  seeks  solely  to  obtain  pay- 
ment of  the  plaintiffs  judgment,  it  is 
not  necessary  (or  him  to  make  them 
parties.  If  the  defendants  desire  to 
have  the  other  stockholders  made 
parties  they  can  bring  them  in, 
Bmndage  v.  Uonumental  Gold  &  Sil- 
ver Min.  Co.,  12  Ore.  322,  7  Pae  314. 

Sonth  Dakota.  Civ.  Code,  {441; 
Clnton  Kining  ft  Mineral  Co.  t.  Coch- 
ran, 2-17  Fed.  449. 

Virginia.  Kountain  Lake  Laud  Co. 
V.  Blair,  109  Va,  147,  63  So.  751;  Mar- 
tin V.  South  Balem  Land  Co.,  94  Va. 
28,  28  S.  E.  591. 

Wisconsin.  Gibbon^  t.  Orlnsel,  79 
Wis.  365,  48  N.  W.  255j  Pierce  v.  Mil- 
waukee Const.  Co.,  38  Wis.  253, 

"The  creditors  of  the  corporation 
are  seeking  satisfaction  out  of  the 
assets  of  the  company  to  which  the 
defendants  are  debtors.  If  the  debts 
attached   are  sufficient  to  pay  tbelr 
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that  it  is  immaterial  that  some  of  the  original  defendants  in  such 
a  suit  die  pendente  lite  and  that  the  suit  is  not  revived  against  their 
personal  representatives,"  or  that  tiie  suit  is  dismissed  as  to  some 
of  the  stockholders  originally  joined.** 


demands,  the  creditors  need  look  no 
further.  Thej  are  not  bound  to  settle 
np  all  the  sffairi  of  this  corporation, 
and  the  equities  between  its  various 
slock  holders  or  partners,  corporators 
OT  debtors.  If  A.  is  bound  to  pay  his 
debt  to  the  corporation,  in  order  to 
satisfy  its  creditorB,  he  cannot  defend 
himself  by  pleading  that  these  com- 
plainants might  have  got  their  satis- 
faction  out  of  B.  quite  as  well.  It  is 
true,  if  it  be  necessary  to  s  complete 
satisfaction  of  the  complainants  that 
the  corporation  be  treated  as  an  in- 
solvent, the  court  may  appoint  a  re- 
ceiver, with  authority  to  collect  and 
receive  all  the  debts  due  to  the  com- 
pany, and  administer  all  its  assets.  In 
this  way,  all  the  other  stockholders  or 
dubtora  may  be  made  to  contribute." 
Ogilvie  V.  Knox  Ins.  Co.,  22  How. 
(U.  8.)  380,  15  L.  Ed.  349.  ■ 

"A  judgment  creditor,  who  has  ex- 
hausted his  legal  remedy,  may  pur- 
sue, in  a  court  of  equity,  any  equi- 
table Interest,  trust  or  demand  of  his 
debtor,  in  whosesoever  hands  it  may 
be.  And  if  the  party  thus  reached 
has  a  remedy  over  against  other  par- 
ties (or  contribution  or  indemnity,  it 
will  be  no  defense  to  the  primary  suit 
against  him  that  they  are  not  parties. 
Tf  a  creditor  were  to  be  stayed  until 
all  such  parties  could  be  made  to  con- 
tribute their  proportionate  shares  of 
the  liability,  he  might  never  get  his 
money."  Marsh  v.  Burroughs,  1 
Woods  483,  Fed.  Cas.  No.  B,112. 

This  Is  true  although  the  plaintiff 
is  himself  a  stockholder  and  has  not 
paid  hia  subscription  in  full.  Blood 
V.  Serena  Land  ft  Water  Co.,  150  Cal. 
764,  89  Pac.  1090. 

And  it  is  particularly  true  where  the 
charter  expressly  makes  the  atockhold- 
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ers  liable  for  the  corporate  debts  tv 
the  extent  of  their  unpaid  subscrip- 
tions. Harrell  v.  Blount,  112  Ga,  711, 
3S  S.  E.  SG. 

It  is  also  true  of  a  suit  to  compel 
payment  of  the  balance  due  on  wa- 
tered or  fictitiously  paid  up  stock. 
Singer  v.  Hutchinson,  183  DI.  606,  75 
Am.  St.  Hep.  133,  56  N.  E.  388;  Cole- 
man V.  Howe,  154  m.  468,  45  Am.  St. 
Bep.  133,  39  N.  E.  725. 

Those  stockholders  who  are  made 
defendants  cannot  object  that  the  re- 
maining stockholders  were  not  joined 
where  they  took  no  steps  to  have  them 
brought  in.  Blood  v,  Serena  Land  ft 
Water  Co.,  150  Cal.  764,  69  Pa«  1090. 

It  is  no  defense  that  all  the  stock- 
holders are  not  joined  as  defendants 
in  an  action  by  a  receiver,  where  it 
does  not  appear  that  those  who  are 
joined  will  be  called  npon  to  pay  more 
than  their  just  proportion  erf  the  lia- 
bilities of  the  corporation.  Gordon  v. 
Cummings,  78  Wash.  515, 139  Pac.  489. 

The  liability  is  a  several  one.  See 
i  4099,  supra. 

Where  only  a  part  of  the  stockhold- 
ers are  made  parties,  they  may  bring 
the  others  in  by  a  crass-bill,  and  en- 
force eontribntions,  or  they  may  sue 
for  contribution  in  an  independent 
suit,  after*  having  been  compelled  to 
pay  more  than  their  share.    See  MI02, 

•1  Meyer  v.  Buby- Trust  Mining  ft 
Milling  Co.,  192  Mo.  162,  90  S.  W.  821. 

It  is  proper  to  refuse  to  postpone  the 
trial  until  representatives  of  the  de- 
c  leased  stcckholders  can  be  made 
parties.  HarreU  v.  Blonnt,  112  Ga. 
711,  38  8.  E.  66. 

W  Cooper  V,  Adel  Security  Co.,  127 
N.  C.  219,  37S.  E.  216. 


d  by  Google 


C1l56] 


Stock  and  StockhoijDisbs 


[§  4127 


This  doctrine  is  not  recognized  in  all  jurisdietiona.  la  some 
Btates  it  is  held  that  when  a  corporation  becomes  insoWeot,  and 
it  is  necessary  to  resort  to  iuii>aid  stock  subscriptions  for  the  pay- 
ment of  its  debts,  only  so  much  of  the  unpaid  capital  can  be  called 
in  aa  is  necessary  for  the  payment  of  debts,  after  exhausting  all 
the  other  sssets,  and  that  it  is  necesaary  in  such  a  case  that  an 
account  shall  be  taken  of  the  amoiut  of  debts,  assets  and  unpaid 
capital,  and  a  decree  made  for  an  assessment  of  the  amount  due 
by  each  stockholder;  and  where  this  doctrine  is  held,  it  is  neces- 
sary, of  course,  that  all  the  stockholders  shall  be  made  parties  to 
a  creditors'  suit  to  reach  unpaid  stock  subscriptions,  unless  sufR- 
cient  excuse  is  shown  for  not  makiiig  them  all  parties.**  And  if  the 
object  of  a  suit  is  to  wind  up  the  affairs  of  the  corporation,  all  the 
stockholders,  so  far  as  they  can  be  ascertained,  should  be  made  par- 
ties, so  that  complete  justice  may  be  done  1^  equalizing  the  bur- 
dens, and  in  order  to  prevmt  a  multiplicity  of  suits,  although  the 


See  Indiana  Noveltj' 
Mfg.  Co.  V.  UcQill,  le  Ind.  App.  1,  43 
N.  E.  464. 

Vabruka.  Fremont  Pocknga  Kfg. 
Co.  T.  Btorey,  2  Neb.  Unoff.  325,  96 
N.  W.  416. 

N*w  Tnk,  OTseber  v.  Ebrgott,  — 
App.  DLv.  — ,  169  N.  T.  8npp.  32j 
Warth  V.  Monre  Blind  Stitcher  ft  Over- 
feamer  Co.,  146  App.  IMt.  S8,  130  N.  Y. 
Supp.  748,  att'd  207  N.  Y.  673,  100 
N.  E.  1135. 

PouuTl'mitik  Bell'B  Appeal,  IIS 
Pa.  St.  as,  2  Am.  St.  Bep.  S3S,  S  Atl. 
1T7;  Bunn's  Appeal,  105  Pa.  St.  49,  51 
Am.  Bep.  106.  See  alBo  Cook  t.  Car- 
penter, 213  Pa.  165,  1  L.  R.  A.  (N.  8.) 
900,  lOS  Am.  St.  Bep.  654,  4  Ann.  Caa. 
723,  61  Atl.  799. 

Twinwiw.  Sullivan  v.  Farnawortli, 
132  Tenn.  691,  179  S.  W.  317. 

Texas.  Mathia  t.  Pridham,  1  Tex. 
Civ.  App.  58,  20  S.  W.  1015. 

The  bill  shoold  join  all  the  atoek- 
holdera  or  charge  the  Impracticability 
ot  doing  ao.  TTnion  City  Lamber  Co. 
■'.  Traverse  City,  L.  ft  M.  B.  Co.,  170 
Mich,  205,  136  N.  W.  463;  Dun- 
aton  V.  Hoptonio  Co.,  S3  Uich.  372,  47 
N.  W.  322, 


A  bill  will  not  be  dismiised  on  ap- 
peal for  failnre  to  charge  the  Im- 
practicability of  joining  all  of  the 
stockholders,  where  such  impractica- 
bility is  made  to  appear  and  no  demur- 
rer was  interposed.  Union  City  Lum- 
ber Co.  V.  Traverse  City,  L.  ft  M.  B. 
Co.,  170  Mich.  205,  136  N.  W.  463. 

Stockholders  who  have  been  inad- 
vertently omitted  may  be  brought  in 
by  leave  of  court  by  supplemental 
sommons  and  complaint.  Warth  v. 
Moore  Blind  Stitcher  ft  Overseamer 
Co.,  146  N.  T.  App.  Div.  28, 130  N.  Y. 
Supp.  748,  eff'd  207  N.  T,  673,  100 
N.  E.  1135. 

In  a  suit  to  enforce  the  liability  of 
the  holders  of  bonus  or  watered  atoek 
for  the  difFerence  between  its  par 
value  and  the  amount  paid  for  it,  if 
it  appears  that  there  are  other  atoek- 
holders  within  the  jurisdiction  who 
also  received  stock  at  less  than  par  or 
gratuitously,  they  may  be  brought  in 
by  cross-bill  for  the  purpose  of  ad- 
justing the  equities  between  them. 
Second  Nat.  Bank  of  Erie  v.  Qeorger, 
246  Fed.  517. 
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joinder  of  all  of  them  would  not  otherwise  be  necessaiy.**  It  is 
not  necessary  to  join  stockholders  who  are  beyond  the  jurisdiction 
of  the  court,  or  who  are  iusolveit.'' 

Whether  a.  receiver,  trustee  in  bankruptcy  or  assignee  for  cred- 
itors may  join  all  delinquent  stockholders  as  defendants  in  a  single 
suit  in  equity  to  reach  unpaid  subscriptions  or  must  sue  them  sepa- 
rately in  actions  at  law  has  been  considered  in  a  previous  section.** 

As  against  an  objection  seasonably  and  properiy  made,  the  cot3>o- 
ration  itself  is  a  necessary  party  to  a  creditors  *  suit  to  reach  un- 
paid subscriptions,*^  unless  it  is  beyond  the  jurisdiction  of  the  court,** 
or  has  been  dissolved.**  But  objection  to  its  nonjoinder  is  waived 
if  it  is  not  made  by  demurrer  or  answer.**     It  is  not  a  necessary 


IndlaiUk  Indimna  Novelty  T£Sg.  Co. 
V.  McGill,  15  Ind.  App.  1,  43  N.  E. 
464. 

MlMlfldppL  Perkins  v.  Sanders,  SQ 
HiSB.  733. 

Vow  JtnuT.  WetlierbM  v.  Baker, 
35  N.  J.  Eq.  SOI. 

K«w  ToA.  Mann  t.  Penti,  S  N.  T. 
416;  Brinekerhoff  v.  Brown,  7  Johna. 
Ch.  217,  226. 

Wljcoiuln.  Coleman  v.  White,  14 
Wis.  700,  80  Am.  Dee.  797;  Adlor  v. 
Uilwaukee  Patent  Brick  Mfg.  Co.,  13 
Wii.  67. 

If  oalj  part  of  the  etoekholders  are 
joined,  the  eorpoTation  ia  an  indiqren- 
■abls  party,  if  it  retains  its  eorporato 
existence.  If  it  baa  been  dissolved,  all 
the  Atockholders  must  be  made  parties. 
Continental  Adjastment  Co.  v.  Cook, 
152  Fed.  6S2;  Patterson  v.  Lynde,  112 
lU.  1B6. 

nWalser  v.  Seligman,  21  Blatchf. 
130,  13  Fed.  416. 

U  Clinton  Mining  k  Mineral  Co.  v, 
Cochran,  247  Fed.  449.  See  alscr  Walser 
.  Seligman,  21  Blatchf.  130,  13  Fed. 


H  Hatch  T.  Dana,  101  V.  B.  205, 
23  L.  Ed.  8S5;  Brundage  v.  Monu- 
mentHl  Gold  &  Silver  Min.  Co.,  12  Ore. 
322,  7  Pao.  314;  Adler  v.  Milwaukee 
Patent  Brick  Mff.  Co.,  IS  Wis.  57.  See 
aleo  Pierce  v-  Milwaukee  Const.  Co., 
38  Wis.  253. 

In  Patterson  v.  Lynde,  112  lU.  198, 
it  was  held  that  in  equity  "it  is  in- 
diapeneable  that  the  corporation  (or  if 
it  has  ceased  to  exist,  all  its  stookhold- 
ers  and  creditors)  should  be  before  the 

UBecond  Nat.  Bank  of  Erie  v. 
Georger,  246  Fed.  617 ;  Wilson  v.  Cali- 
fornia Wine  Co.,  SS  Mieb.  117,  64  N. 
W.  643. 

All  of  the  itockholders  need  not  be 
joined  as  defendants  in  an  action  by  a 
receiver  of  a  foreign  corporation  to 
enforce  a  stockholder's  liability  on 
bis  unpaid  subscription.  Leman  v. 
MaeLennan,  28  Ohio  Qr.  Ct.  137,  judg- 
ment aff'd  75  Ohio  St.  643,  SO  N.  £. 
1129. 

M  See  !  4122,  supra. 

BTUnlted  States.  Clinton  Mining *& 
Mineral  Co.  v.  Cochran,  347  Fed.  449; 
Walsh  V.  Memphia,  C.  &  N.  W.  B.  Co., 
2  McCrary  156,  6  Fed.  707;  First  Nat. 
Bank  of  Hannibal  v.  Smith,  6  Fed.  215. 

0«otgla.  King  v.  Sullivan,  93  Oa. 
821,  20  S.  E.  76. 

BUnolS.  Patterson  v.  Lynde,  112  HI. 
196. 


415. 

•0  Potter  V.  Dear,  95  CaL  578,  30 
Pac.  777.  And  see  Wetherbee  v. 
Baker,  35  N.  J.  Eq.  501. 

"While  the  corporation  is  a  party 
to  the  snit,  it  is  not  an  indispensable 
party."  Blood  v.  Serena  Land  ft 
Water  Co.,  150  Cal.  764,  89  Pac.  1090. 
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party  to  a  suit  by  a  truEftee  in  bankruptcy  of  the  corporation,  how- 
ever, since  he  represents  it  and  stands  in  its  place.*^ 

§  4138.  —  JoiaAtr  tfod  spUttlng  of  oaoMS  of  action.  A  judgment 
creditor  may  unite  in  the  same  action  a  claim  to  compel  stockhold- 
ers to  pay  up  their  subscriptions  and  a  claim  to  enforce  their  statui- 
toi7  liability  for  debts  of  the  corporation.*'  And  he  may  also  unite 
ffoch  a  claim  with  one  to  set  aside  fraudulent  conveyances  of  the 
corporate  property.  And  any  number  of  fraudulent  grantees  and 
stockholders  subject  as  such  for  unpaid  stock  may  be  joined  in  one 
bilLW 

Since  the  liability  is  contractual,**  the  right  of  action  to  enforce 
it  is  iudivisible  and  may  not  be  split.**  "Ownership  of  stock  is 
indeed  one  of  the  facts  essential  to  the  cause  of  action,  but  the 
number  of  shares  owned  is  not  material.  The  ownership  by  one 
person  of  different  shares  does  not  create  different  causes  of  action 
against  him,  but  tiie  number  of  shares  he  owns  simply  measures 
the  extent  of  his  liability.  The  contract  to  pay  the  debts  of  the 
corporation  is  the  foundation  of  the  action,  and,  as  that  contract  is 
single,  the  cause  of  action  upon  it  is  one  and  indivisible.  An  ao> 
tion  upon  that  contract  and  the  enforcement  of  the  liability  appur- 
tenant to  it  upon  a  single  share  of  stock  would  necessarily  bar  s 
subsequent  action  between  the  same  parties  to  enforce  a  liability 
upon  any  other  shares,  under  the  familiar  rule  that  one  may  not 
split  his  cause  of  action."**  But  it  has  been  held  that  a  creditor 
who  has  recovered  judgment  against  a  stockholder  for  the  amount 
unpaid  on  stock  subscribed  for  by  him  and  procured  satisfaction  of 
the  same  may  thereafter  sue  him  for  the  amount  due  on  stock  pur- 
chased by  him  from  another  without  violating  the  rule  against  splitting 
causes  of  action.  The  two  causes  of  action  are  based  on  different 
contracts  and  are  separate  and  distinct,  and  the  creditor  may  either 
join  them  in  a  single  action  or  bring  separate  actions  upon  each  of 
them.*' 

•1  Edwards  v.  8c)iilliiiger,  24S  Bl.  140  Fed.  385,  3  L.  B.  A.  (N.  8.)  954, 

231,  33  L.  B.  A.  (N.  8.)  SB5,  137  Am.  5  Ann.  Cas.  314,  eertiorari  denied  196 

St.  Bep.  308,  91  N.  E.  1048,  aff'g  148  U.  8.  607,  50  L.  Ed.  331  (mem.  dee.). 

111.  App,  227.  W  Harrison  v.  Bemingtou  Paper  Co., 

nsee  14229,  infra.  140  Fed.  385,  3  L.  R.  A.   (N.  a)   954, 

••Bellyiew  Cemetery  Co.  v.  Faalks,  6  Ann.  Cas.  314,  certiorari  denied  199 

—  Ala.  — ,  73  8o.  927.  U.  8.  607,  50  L.  Ed.  331  (mem.  dec). 

MSee  1 4099,  Bnpra.  VJ  Kogera  v.  Toder,  198  Mo.  App.  27, 

W  Harriaon  t.  Bemington  Paper  Co.,  195  8.  W.  50, 
7121 
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§4129,  —  Exhauiting  legal  ramedies  against  cotporaticai;  judg- 
ment ami  necntioii.  It  is  a  geoeral  principle  in  relation  to  cred- 
itors' suits,  applicable,  of  course,  to  suits  by  creditors  o£  corporations, 
that  a  creditor  cannot  malntiun  a  bill  in  equity  to  reach  equitable 
assets  of  his  debtor,  and  subject  them  to  the  payment  of  his  claim, 
until  he  has  first  exhausted  his  legal  remedy;**  and  this  principle 
applies  where  a  creditor  sues  in  equity  to  reach  unpaid  subscriptions 
and  subject  them  to  the  payment  of  his  claim.**  As  a  general  rule, 
therefore,  a  creditor  of  a  corporation  cannot  maintain  such  a  suit  until 
he  has  recovered  a  judgment  a^unst  the  corporation,  and  an  ezeco- 
tion  thereon  has  been  returned  wholly  or  partly  unsatisfied,  unless 
he  shows  a  good  excuse.* 


n  See   i  3206,  supra. 

n  Drennen  v.  Jeakina,  ISO  Ala.  261, 
60  So.  S5S;  Davia  v.  Bcott,  129  Ark. 
226,  195  8.  W.  383;  Ledter  v.  Bemis 
Lumbal'  Co.,  71  Ark.  370,  74  S.  W.  618; 
Fletcher  t.  Bank  of  Lonoke,  71  Ark.  1, 
60  8.  W.  5S0;  MerehantB'  Uut.  Ad- 
justing Agencj  V.  Davidaon,  S3  Cat. 
App.  274,  137  Pae.  1091;  Holapp  t. 
Ogden  &  N.  W.  B.  Co.,  37  Utah  540, 
110  P&c.  364.  And  see  the  caaes  cited 
in  the  following  notes. 

The  liabilitj  of  a  atockholder  to  an- 
awer  to  the  creditors  of  the  coipors. 
tion  or  their  repr^entatives  for  the 
fall  par  valae  of  his  shares,  where 
the}'  have  been  Isaued  to  him  at  leas 
than  par,  ia  a  secondary  liability  only, 
analogous  to  that  of  a  gaarantor,  and 
does  not  ariae  until  default  of  the  cor- 
poration  has  been  judicially  ascer- 
tained. Gillin  V.  Sawyer,  93  He.  151, 
44  Atl.  677. 

The  burden  trf  proof,  in  such  caae, 
iii  upon  creditors  to  show  the  exhaus- 
tion of  legal  remedies  as  against  the 
corporation.  Fletcher  t.  Bank  of 
Lonoke,  71  Ark.  1,  69  5.  W.  580. 

A  defense  that  the  oreditore  have 
not  exhausted  their  legal  remedies  in. 
terposed  by  certain  of  the  defendanta 
in  such  a  suit  inures  to  the  benefit  of 
other  defendants  who  have  not  an- 
swered. Fletcher  t.  Bank  of  Lonoke, 
71  Ark.  1,  69  8.  W.  580. 


Where  the  creditor  recovera  a  judg- 
ment against  the  corporation  and  cer- 
tain other  persona,  a  showing  that  the 
corporation  was  insolvent,  so  as  to 
excuse  the  issuance  and  return  of  an 
execution  against  it,  is  not  sulScient 
without  a  showing  that  he  could  not 
have  made  his  judgment  out  of  the 
property  of  the  other  judgment  de- 
fendants. BuTch  T.  Taylor,  1  Wash. 
245. 

Aa  to  the  necessity  for  exhausting 
the  legal  remedies  against  the  corpora- 
tion before  suing  to  enforce  a  statu- 
tory liability  of  stockholders  to  cred- 
itors, see  1 4129,  infra. 

1  United  8tat«B.  Hollins  t.  Brier- 
field  Coal  *  Iron  Co.,  150  U.  8.  371, 
37  L.  Ed.  1113;  Bwan  Land  t  Cattle 
Co.  V.  Frank,  148  U.  S.  603,  37  L.  Ed. 
577;  National  Tube-Works  Co.  v.  Bal- 
lou,  148  U.  S.  517,  36  L.  Ed.  1070; 
Terry  v.  Anderson,  95  U.  S.  628,  24 
L.  Ed.  365;  Ogilvie  r.  Knox  Ins.  Co., 
22  How.  380,  16  L.  Ed.  349;  New 
Hampshire  Bav,  Bank  v.  Bichey,  12L 
Fed.  956;  Holmes  t.  Sherwood,  3  He- 
Crary  405,  16  Fed.  725;  Wolaer  v. 
Seligman,  13  Fed.  415. 

Alabama.  Code  1907,  |  3744;  Code 
1S96,  {823;  Dreunen  v.  Jeukiiu,  180 
Ala.  261,  60  8o.  856;  Diekinaon  t. 
Traphagan,  147  Ala.  442,  41  So.  272; 
Vaughn  v.  Alabama  Nat.  Bank,  143 
Ala.  672,  0  Ann.  Cas.  666,  42  So.  «4; 
7122 
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"Wlhere  the  insolTency  of  the  corp^antioii  has  been  eGtablished  1:^ 
the  recovery  of  a  judgment  by  the  creditors  inatitntiiig  Uie  snit  and 
a  return  o£  no  property,  it  is  not  necessary  for  other  creditors,  who 
sjTe  subeequently  joined  as  parties,  to  go  to  the  useless  expense  of 
reducing  their  claims  to  judgment  and  having  an  execution  returned.* 

A  creditor  proves  that  he  has  exhausted  his  legal  remedy  by  in- 
troducing in  evidence  his  judgment  against  the  corporation,  with  the 
return  unsatisfied  of  the  execution  thereon,'  The  return  of  execution 
unsatisfied  is  conclnsiTe  evidence  that  the  creditor  has  exhausted  his 
le^  remedy,  and  stockholders  cannoii  avoid  its  effect  by  showing 
Montgomery  Iron  Works  v.  Capital 
City  Ins.  Co.,  137  Ala.  134,  34  So.  210; 
Harria  v.  Gateway  Land  Co.,  128  Ala. 


652,  29  So.  eil. 

Arkansas.  Lester  v.  Bemis  Lumber 
Co.,  71  Ark.  379,  74  S.  W.  518. 

OallfOTnla,  Llewellyn  Iron  Works 
T.  Abbott  Kinney  Co.,  172  Cal.  210, 155 
Pae.  986;  Merchants'  Mot.  Adjnating 
Ageney  v.  Davidson,  23  Cal.  App.  £74, 
137  Pac.  lOSl. 

Delkvars.  Bev.  Code  1S15,  ^1965; 
John  W.  Cooney  Co.  v.  Arlington  Hotel 
Co.,  —  Del.  Ch.  — ,  101  Atl.  879. 

Floitda.  Knight  ft  Wall  Co.  v. 
Tampa  Sand  Lime  Brick  Co.,  55  Fla. 
728,  46  So.  285. 

OeOTglik  Tiehenor  v.  Williams 
Block  Pavement  Co.,  116  Ga.  303,  42 
8.  E.  505. 

nUnols.  Patterson  v.  Lynde,  112  HI. 
196;  Turner  Bros.  v.  Alabama  Min.  A 
Mfg.  Co.,  26  m.  App.  144. 

Kentnckr.  Hanger  v.  Apperion,  168 
Ky.  609,  182  S.  W.  831. 

Uain*.  Qillin  v.  Sawyer,  93  Me. 
151,  44  Atl.  677. 

HMsaohiUBttB.  E.  Bemington  & 
Bone  V.  Samana  Bay  Co.,  140  Mass. 
494,  5  N.  E.  292. 

MliUMSota.  McConey  v.  Belton  Oil ' 
A  Gas  Co.,  97  Minn.  190,  106  N.  W. 
900;  Bole  v.  Omega  Stove  ft  Orate  Co., 
64  Minn.  326,  87  N.  W.  60. 

Ulsstasippl.  Payne  v.  Bullard,  23 
Miss.  88,  65  Am.  Dec.  74. 

UiasotuL  Sehickle  v.  Watts,  94  Mo. 
410,  7  S.  W.  274. 


King  V.  Pony  Gold  Uin. 
Co.,  28  Mont.  74,  72  Pac.  309. 

New  Jersay.  Wetherbee  v.  Baker, 
36  N.  J.  Eq.  501. 

K«w  Hsxlco.  Albright  v.  Texas,  a. 
F  ft  N.  B.  Co.,  8  N.  M.  422,  46  Pae. 
44S. 

New  Toik.  The  statute  contains  an 
express  provision  to  this  effect.  Stnr- 
ges  T.  Tanderbilt,  73  N.  T.  384;  Grae- 
ber  V.  Ehrgott,  —  App.  Div.  — ,  169 
N.  T.  Supp.  32;  Warth  v.  Moore  Blind 
Stitcher  ft  Overseomer  Co.,  146  App. 
Div.  28,  130  N.  T.  Snpp.  748,  aff'd  207 
N.  Y.  673,  100  N.  E.  1135.  See  also 
{4231  at  seq.,  infra. 

PMUuylTUilK.  Driesbach  v.  Price, 
133  Fa.  St.  560,  19  AtL  560. 

TenmesBM.  Blake  v.  Hinkle,  10 
Terg.  218. 

Utah.  Eolapp  V.  Ogden  ft  N.  W.  B. 
Co.,  37  Utah  540,  110  Pac.  3«4, 

Wasblogton.  Burch  v.  Taylor, '  1 
"Wash,  Bt.  245,  24  Pac.  438, 

WlsconsliL  Adler  v.  Milwaukee  Pat- 
ent Brick  Mfg.  Co.,  13  Wis.  57. 

As  to  the  necessity  for  exhausting 
the  legal  remedies  against  the  cor- 
poration before  sning  to  enforce  a 
statutory  liability  of  stockholders  to 
creditor^  see  1 4231  et  seq.,  infra. 

'Williams  v.  Chamberlain,  29  Ey, 
L.  Bep.  606,  94  S.  W.  29.  See  also 
{  4231  et  seq.,  infra. 

SBaines  v.  Babcock,  95  Cal.  581, 
29  Am.  Bt.  Bep.  IGS,  30  Pae.  776,  27 
Pac.  674.  See  also  |4231  et  seq., 
infra. 
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that  the  cOTporatiwi  wis  in  fact  tlte  owner  and  in  pOHOBOn  a£  a  Urge 
unoant  of  personal  'property  wludi  miglit  hare  be^  levied  apcML.* 
Nor  ia  it  neoesBair  for  the  credittv  to  show  that  the  asBets  of  the 
eorporatioQ  have  beoi  exhausted.' 

A  simple  omtraet  creditor  cannot  maintain  aodt  »  salt  in  the  fed- 
cnl  courts,  although  a  statute  of  the  state  m^  anthnria  such  a 
proceeding  in  the  state  eoorts.* 

The  ezcnses  for  failure  to  complr  wiUi  the  role,'  and  qofstiiHis 
relating  to  the  saSriaiey  and  validly  c^  the  judgmmt,  exeeatkin 
and  retnm,'  will  be  considered  in  sobeeqnmt  sectMUis. 

§4130.  — ConehisinneM  ef  judgment  agunit  oatpmtkm.  as 
•gainrt  atocUiolden.  It  is  a  well-settled  role  that  a  jadgment  rai- 
dered  by  a  ooort  of  ccmpdent  jurisdiction  is  cMictusiTe,  in  the  ab- 
senee  of  fraud  or  ccdtusiui,  against  the  parties  to  the  suit,  and  against 
all  persons  represented  by  the  parties ;  and  it  is  also  well  settled  that 
a  emporatim  npresents  its  stockholdera  in  all  matteis  within 'the 
aeope  of  its  corpcu-ate  powers  bansaeted  in  good  faith  by  its  tAcera. 
In  an  action  against  a  corpcaratioa  by  a  creditor,  the  stockholders 
are  represented  by  the  corporation,  within  this  principle ;  and  it  fel- 
lows that  the  judgment  roid^vd  against  the  corpcvatifMi  therein,  if 
the  coort  has  jurisdiction,  is  c«melusiTe  upon  the  stoekhtJdns,  in  the 
absence  of  fraud  or  coUusitMi,  in  any  collateral  suits  or  proceedings 
against  them,  in  equity  or  at  law,  to  c(«npel  payment  of  the  balance 
dne  on  ther  stock.  They  cannot  attack  the  judgment,  for  example, 
in  the  abemee  of  fraud  or  eollasitm,  on  the  gronnd  that  the  corpora- 
tion was  not  indebted  to  the  creditor  in  whose  favor  it  has  been  r&i- 
dered,'  or  on  tiie  ground  that  the  alleged  indebtedness  arose  oat  <^ 

4BaI>««  T.  Babeoek,  95  CaL  581,  29  EentMly  Siver  Nav.  Co,  15  Fed.  353; 

Am.  St.  Bq>.  15S,  30  Pae.  77«,  27  Pae.  Harah  t.  Bniroaghs,  1  Woods  4S3,  fVd. 

674.    Se«  also  Jon«  t.  GraeB,  1  WalL  Caa.  No.  9^12. 

(TT.  a)  330,  17  L.  Ed.  553.  *lab«»«.    Semple  t.  Oleaa,  91  Ala. 

ICalder  v.  Calder  Packing  Co,  160  £45,  24  Am.  St.  Bep.  SM,  9  So.  2es, 

lU.  AppL  It20.  «  So:  45;  Lehman,  Dorr  ft  Co.  v.  ffltoui, 

<  HoUiiu  T.  Brierfidd  Coal  4  Inn  87  Ala.  618,  6  So.  44. 

Co.,  150  V.  &  371.  37  U  Ed.  UU.  OaUnoda.    Baiaes  v.  Babeoek,  S5 

73ee  MS32,  intn.                              ■  CaL  581,  29  Am.  St.  Bep.  158,  30  Pac 

•  See   14233,  infra.  776,  27  Pac  674;  Tatom  -r.  Boaeathal, 

•  UUtad  Statw.  Co«  ▼.  Airnoor  Fo^  95  CaL  129,  29  Am.  St.  Bcpu  97,  30 
liUser  Works,  237  V.  S.  413,  59  L.  Ed.  Pac  136. 

1027,  Mv'g  judgment   H  Fla.  89,  71  (Moiado.        Sev      Hontgomery       v. 

So.  374,  63  Fla.  64,  58  So.  £31;  He>-  Whitehead,  40  C<do.  320,  11  L.  B.   A. 

drieksOD    V.    BnAUy,    S5    Ped.    508 ;  (N.  &)  230,  90  Pac  SOS. 

Glenn  V.  Springs,  £6  Fed.  494;  BiMQtT.  Ocoigla.     Wheati^  v.   Olorer,   US 
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an  ultra  vires  transaction,  etc.^*    This  principle  applies  to  stock* 
holders  who  are  residents  of  other  states.^* 

The  judgment  may  be  attacked  hy  atochholders  for  want  of  juris-' 
diction,  or  for  fraud  or  c(^usion  between  the  officers  of  the  corpora- 
tion and  the  creditor,"  nor  does  it  conclude  them  as  to  defenses 


Ga.  no,  54  S.  E.  62S.  See  also  Harrell 
V.  Blonnt,  112  Qa.  711,  38  S.  E.  36. 

nUnoU.  Singer  t.  HutehinMm,  183 
Hi.  606,  75  Am.  St.  Bep.  123,  58  N,  E. 
388,  att'g  83  IlL  App.  875;  Cohen  v. 
Toy  Gun  Mfg.  Co.,  172  lU.  App.  330. 

KanBU.  Ball  v.  Beese,  58  Ean.  614, 
62  Am.  St.  Bep.  638,  SO  Pac.  875. 

tSMiat.  Barron  v.  Paine,  83  Me, 
312,  22  AtL  218. 

Harj^aaid.  Hambleton  v.  aieim,  72 
Md.  351,  20  Atl.  121;  Glenn  t.  WU- 
lioms,  60  Md.  93.  But  see  WUlianiB  v. 
Watters,  97  Md.  U3,  54  AtL  767,  con- 
struing a  statute  of  Virginia. 

Mti-hiyat.  McBryan  v.  Universal 
Elevator  C<r.,  130  Mieh.  Ill,  97  Am. 
St.  Bep.  453,  89  N.  W.  683;  Mutual 
Fire  Ins.  Co.  v.  Phcsnii  Furniture  Co., 
108  Mich.  170,  34  L.  B.  A.  694,  62  Am. 
St.  Bep.  6B3,  66  N.  W.  1095. 

Mlnnasota,  Holland  v.  Dulutb  Iron 
Mining  &  Development  Co.,  65  Minn. 
S24,  80  Am.  St.  Hep.  480,  68  N.  W. 
50. 

MlsaonrL  Nichols  v.  Stevens,  123 
Mo.  96,  45  Am.  St.  Bep.  614,  27  8.  W. 
613,  25  a  W.  578. 

Kott  ToA.  Stephens  v.  Fox,  83  N. 
Y.  313.  And  see  Beardsley  t.  John- 
ion,  121  N.  T.  224,  24  N.  E.  380. 
Compare  Hastings  v.  Drew,  76  N.  Y. 
9. 

(UUo.  Bank  of  Wooster  v.  Stev< 
ens,  1  Ohio  St.  233;  Henrj  t.  Vermil- 
lion t  A.  B.  Co.,  17  Ohio  187. 

Oregon.  Bobinson  v.  Phegley,  84 
Ore.  124,  163  Pac.  1166;  Hawking  v. 
Citizens'  luv.  Co.,  38  Ore.  544,  64  Pac. 
320;  Baylor  v.  Commonwealth  Invest- 
ment k  Banking  Co.,  38  Ore.  204,  82 
Pac  652. 


Compare,  however,  Doak  v.  Stahl- 
man  (Tenn.  Ch.  App.),  58  8.  W.  741. 

As  to  the  conelasivenesB  of  a  call  or 
assessment  in  a  suit  to  eoUeat  the 
same,  see  {  4120,  supra. 

As  to  the  conclusivenese  of  a  judg- 
ment against  the  corporation  in  a 
suit  against  stockholders  to  enforce 
their  statutory  liability,  see  14236, 
infra. 

iVBaines  t.  Baboo«k,  95  Cal.  581, 
29  Am.  St.  Bep.  158,  30  Pao.  776,  27 
Pac.  674;  Cohen  v.  Toy  Oun  Mfg.  Co;, 
172  nl.  App.  330. 

11  Glenn  v.  Liggett,  135  U.  S.  B33, 
34  L.  Ed.  262;  Hawking  v.  Glenn,  131 
U.  S.  319,  33  L.  Ed.  184;  Semple  v. 
Glenn,  01  Ala.  245,  24  Am.  St.  Bep. 
894,  g  So.  265,  S  So.  46;  Mutual  Fire 
Ins.  Co.  V.  Phtenix  Furniture  Co.,  108 
Mich.  170,  34  L.  E.  A.  694,  62  Am. 
et.  Bep.  693,  66  N.  W.  lOBS. 

See  also  i  4251,  infra. 

UUnltod  States.  Coe  v.  Armour 
Fertilizer  Works,  237  U.  8.  413,  59  L. 
Ed.  1027,  rev'g  judgment  71  Fla.  89, 
71  So.  374,  63  Fla.  64,  58  So.  231; 
Bissit  V.  Kentucky  Biver  Nav.  Co., 
13  Fed.  353. 

OaUfonila.  See  Bobinson  v.  Blood, 
151  Cal.  504,  91  Pac.  238,  where  a 
judgment  was  held  not  to  be  void  for 
want   of  jurisdiction  or  fraud. 

MlcMgaD.  McBryan  v.  Universal 
Elevator  Co.,  130  Mich.  Ill,  97  Am. 
St.  Bep.  453,  89  N.  W.  683. 

MisBOml  Missouri  Valley  Trust 
Co.  V.  St.  Joseph,  P.  &  K.  C.  B.  Co., 
162  Mo.  App.  158,  144  S.  W.  511. 
Compare  Nichols  v.  Stevens,  123  Mo. 
96,  45  Am.  St.  Bep.  514,  25  8.  W.  578. 

Or^on.     Bobinson  v.  Fhegley,  84 
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vhich  are  personal  to  themselvea."  "It  may  be  eorteeded,"  said  the 
Federal  Supreme  Court,  "that  a  judgment  recovered  against  a  cor- 
poration, without  fraud  or  ctriluaion,  in  a  court  having  jurisdiction 
over  the  eubject-matter  and  the  party,  may  consistently  with  the 
Fourteenth  Amendment  be  treated  as  concluding  the  stockholder 
respecting  the  existence  and  amount  of  the  indebtedness  so  adjudged. 
But  before  a  third  party's  property  may  be  taken  to  pay  that  in- 
debtedness upon  the  ground  that  he  is  a  stockbt^der  and  indebted 
to  the  corp<HVtion  for  an  unpaid  subscription,  he  is  entitled,  upon 
the  most  fundamental  principles,  to  a  day  in  court  and  a  hearing 
upon  such  questions  as  -whether  the  judgment  is  void  or  voidable 
for  want  of  jurisdiction  or  fraud,  whether  he  is  a  stockholder  and 
indebted,  and  other  defenses  personal  to  himself. ' '  *' 


§  4131.  —  Enf oroinff  liaUlity  in  other  states.  Since  the  liability  is 
contractual,"  it  may  be  enforced  in  any  state  where  jurisdiction  of 
the  stockholder  may  be  obtained." 


Ore.  124,  163  Pac.  1166;  Ssylor  v. 
Commonwealth  Inveetment  &  Banking 
Co.,  3S  Ore.  204,  62  Pac.  652. 

Texu.  Nesom  v.  Citf  Nat.  Bonk, 
—  Tei.  Civ.  App.  — ,  174  S.  W.  715. 

Vtftta.  Wihou  V.  Kieeel,  9  Utah  397, 
35  Pae.  4S8. 

See  other  c&aes  in  the  note  preeed- 

Compare  Hambleton  v.  Glenn,  72 
Md.  331,  20  Atl.  121. 

Bee  alao  Stanton  v.  Oilpin,  38  Waah. 
191,  80  Pae.  290,  where  it  waa  held 
that  a  stockholder  might  procure  the 
vacation  of  a  judgment  readered 
agaiaat  a  corporation  on  service  upon 
a  truatee  after  his  connection  with 
the  corporation  had  ended  and  the 
corporation  had  censed  to  do  business. 

A  stockholder  who  negotiated  a  sale 
of  the  judgment  t(T  the  person  who 
seeks  to  enforce  the  same  against  him 
is  not  estopped  to  set  up  that  It  is 
void  for  want  of  jurisdiction  where 
he  was  ignorant  of  that  fact  at  the 
time.  'Missouri  Valley  Trust  Co.  v, 
8t.  Joseph,  P.  &  K.  C.  E.  Co.,  162 
Mo.  App.  158,  144  S.  W.  511. 

There  ia  no  presumption  in  favor  of 


the  regularity  and  validity  of  a  judg- 
ment entered  by  the  clerk  of  a  court 
of  another  state  in  vacation,  and  such 
a  judgment  cannot  be  made  the  baais 
of  an  action  against  a  stockholder 
without  prctof  of  statutory  authority 
for  its  rendition  in  that  manner. 
SchrtKder  v,  Edwards,  267  Mo.  459, 
184  8.  W.  108. 

See  also  i  4235,  infra. 

18  Coe  V.  Armour  Fertilizer  Worko, 
237  U.  8.  413,  59  L.  Ed.  1027,  rev'g 
judgment  71  Fla.  89,  71  So.  374,  S3 
:[la.  64,  5S  So.  231. 

See  alao  i  4236,  infra. 

l*Coe  V.  Armour  Fertilizer  Worrke, 
237  U.  8.  413,  59  L.  Ed.  1027,  rev'g 
judgment  71  Fla.  89,  71  So.  374,  63 
Fla.  64,  58  So.  231. 

I»See  8  4099,  supra. 

IS  United  States.  National  Tube 
Works  Co.  V.  Ballou,  146  U.  fl.  B17, 
36  L.  Ed.  1070, 

OaUfOmla.  Daggett  v.  Southwest 
Packing  Co.,  155  Cal.  762,  103  Pae. 
204. 

Kantncky.  Williams  v.  Chamber- 
lain, 29  Ky.  L.  Rep.  606,  94  8.  W,  2&. 

Minnesota.     Bandall    Printing    Co. 
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A  receive  is  an  ofRfXT  of  the  conrt  which  ^points  him,  and  pos- 
sesses no  ri^ht  or  auth<»ity  beyond  the  jorisdictiooal  limits  of  that 
court  Hence,  in  the  abs^ice  of  a  conveyance  or  a  statate  Testing 
the  property  of  the  corporation  in  ^'"1,  he  has  no  absolute  right  to  in- 
stitute suit  to  enforce  the  liability  of  stockholders  on  their  subscrip- 
tions in  any  other  state, ^^  nor  can  the  court  appointing  him  give  him 
the  right  to  do  so.'*   A  receiver,  or  other  person  having  similar  duties 

Sanitu    Mineral   Water   Co.,    120      state  of  the  corporation's  domicile  are 


Minn.  268,  43  L.  B.  A.  (N.  B.)  700, 
139  N.  W.  606;  Bule  v.  Omega  Stove 
&  Orate  Co.,  64  Minn.  326,  67  N.  W. 
60. 

New  Jem7.  MeDermott  v.  Wood- 
house,  87  N.  J.  Eq.  124,  99  Atl.  103. 

New  Toik.  Stoddard  v.  Lnin,  1S9 
N.  T.  265,  45  K  B.  A.  651,  70  Am.  at. 
Bep.  541,  53  N.  K  1108,  rev'g  32  App. 
Div.  565,  53  N.  T.  Snpp.  607;  McHeloa 
V.  Stillman,  172  App.  Div.  307,  1S8 
N.  T.  Snpp.  428. 

Tennessee.  Sullivan  v.  Farnsworth, 
132  Tenn.  6B1.  179  8.  W.  317. 

Utah.  Crofoot  V.  Thatcher,  19  ITtah 
212,  75  Am.  St.  Bep.  725,  67  Pae.  171. 

Virginia.  Mountain  Lake  Land  Co, 
V.  Blair,  109  Va.  147,  63  Bo.  751. 

A  receiver  will  not  be  appointed 
for  an  insolvent  foreign  corporation 
at  the  instance  of  a  judgment  creditor 
for  the  purpose  of  collecting  unpaid 
subscriptions  of  stockholders  Tesiding 
at  the  corporation's  domicile,  in  the 
absence  of  a  Rhowing  in  the  pleadings 
that  the  creditor  could  not  himself 
maintain  an  action  there  for  that  pur- 
pose. Forsell  v.  Pittsburg  &  M.  Cop- 
per Co.,  42  Mont.  413,  113  Pae.  479. 

An  Illinois  court  has  jurisdiction  of 
a  suit  in  equity  by  the  trustee  In 
bankruptcy  of  a  foreign  corporation 
against  resident  stockholders  to  set 
aside  a  fraudulent  dividend  applied 
in  payment  of  their  subscriptions  and 
to  recover  the  amount  unpaid  on  such 
subscriptions,  where  the  bill  alleges  a 
specific  promise  on  the  part  of  the 
defendants  to  pay  the  unpaid  balance, 
and  the  stockholders  residing  in  the 


insolvent.  Edwards  v.  Schillinger, 
245  ni.  231,  33  L.  B.  A.  (N.  S.)  S95, 
137  Am.  St.  Bep.  308,  SI  N.  E.  1048, 
aff'g  148  ni.  App.  227. 

Of  course  the  action  must  be 
brought  against  the  stockholder  in  the 
state  where  he  resides,  since  a  judg- 
ment in  personam  can  only  be  had 
upon  personal  service.  UcDermott 
Woodhouse,  87  N.  J.  Eq.  124,  00  At). 
103. 

That  an  assessment  against  delin. 
quent  stockholders  can  only  be  made 
by  a  court  of  the  state  of  the  corpo- 
ration's domicile,  see  i  4119,  supra. 

Ah  to  the  right  to  enforce  a  b 
tory    liability    in    other    states,    sec 
1 4247  et  seq.,  infra. 

IT  United  SUtes.  Covell  v.  Fow- 
ler, 344  Fed.  535;  Great  Western 
Min.  ft  Mfg.  Co.  V.  Harris,  128  Fed. 
321,  rev'g  judgment   111  Fed.  38. 

Maryland.  Castleman  v.  Temple- 
man,  87  Md.  548,  41  L.  B.  A.  367,  67 
Am.  St.  Rep.  363,  40  Atl.  275. 

Ohio.  Leman  v.  UacLennan,  28 
Ohio  Cir.  Ct.  137,  aff'd  75  Ohio  St. 
643,  80  N.  E.  1139. 

Texas.  Nesom  v.  City  Kat.  Bank, 
—  Te».  Civ.  App.  — ,  174  8.  W,  716. 

WUconaln.  Parker  v.  Stoughtoa 
Mill  Co.,  91  Wis.  174,  51  Am.  St.  Bep. 
881,  64  N.  W.  751. 

That  he  has  no  right  to  sue  in  other 
states  to  enforce  a  statutory  liability, 
see  M262,  infra. 

t*  Leman  v.  MscLennan,  28  Ohio 
Cir.  Ct.  137,  aff'd  75  Ohio  St,  643,  80 
N.  E.  1129. 
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under  any  other  name,  may,  however,  become  vested  with  title  by 
statute,  and  in  such  case  he  m^  institute  action  in  a  foreign  state." 
So  an  assignee  or  trustee  for  the  ben^t  of  creditors  having  title  to 
the  unpaid  subscriptioos  under  a  deed  of  assignment  or  trust  may 
sue  wherever  the  subscribers  may  be  found."  And  generally  a  re- 
ceiver'^  or  assignee  for  the  benefit  of  creditors'*  will  be  permitted, 
upon  principles  of  comity,  to  maintain  acti(Hi  in  his  own  name  against 
a  stockholder  to  carry  out  the  purposes  of  the  appointment  of  such 
receiver,  where  the  local  policy  and  the  rights  of  resident  ereditcffs 
are  not  interfered  with  or  improperly  prejudiced. 

taPish  V.  Smith,  73  Conn.  877,  84 
Am.  Bt.  Bep.  161,  47  AtL  711,  where 
it  waa  held  that  under  the  statute  the 
■iibscribaT  in  effect  promised  to  pay 
to  the  receiver  in  cue  one  waa  ap- 
pointed, HO  that  he  had  a  right  to  sne 
as  BntHitituted  promiaee.  Metropoli- 
tan Coach  Co.  V.  Freund,  42  App. 
Cas.  (D.  C.)  283.  Bee  also  Great 
Weeteru  Min.  A  Mfg.  Co.  v.  Harris, 
128  Fed.  321,  rev'g  jadgment  111  Fed. 
3S;  Parker  v.  Stoughton  Mil)  Co.,  SI 
Wis.  174,  SI  Am.  Bt.  Bep.  881,  64  N. 
W.  751. 

See  also  1 4252,  infra. 

NQlenu  V.  Boule,  22  Fed.  417;  8em- 
ple  V.  Qlenn,  Bl  Ala.  245,  24  Am.  St. 
Rep.  894,  9  So.  265,  6  So.  46;  Qleon  v. 
Williams,  60  Ud.  93;  Stoddard  v.  Lnm, 
159  N.  T.  263,  45  L.  B.  A.  551,  70  Am. 
Bt.  Kep.  541,  53  N.  E.  1108,  rev'g  32 
N.  Y.  App.  Div.  66B,  53  N.  T.  Bopp. 
607.  See  alio  Glenn  v.  Liggett,  135  U. 
8.  533,  34  L.  Ed.  262;  Hawkina  v. 
Glenn,  131  U.  S.  319,  33  L.  Ed.  184; 
Foote  V.  Glenn,  52  Fed.  529;  Liggett 
y.  Olenn,  51  Fed.  381,  rev'g  judgment 
47  Fed,  472;   Lehman,  Durr  A  Co.  v.      59  Pa.  Super.  Ct.  415,  where  a  recelv- 


PatterKm  v.  Lyn^e,  113 
111.  196. 

HaiXlmniL  Castleman  v.  Temple- 
man,  87  Md.  546,  41  L.  B.  A.  367,  67 
Am.  Bt.  Bep.  363,  40  Atl.  275. 

UlcUgaa.  Bee  Mutual  Fire  Ina.  Co. 
V.  Phmniz  Fnrniture  Co.,  108  Mieh. 
170,  34  L.  E.  A.  894,  62  Am.  St.  Bep. 
693,  66  N.  W.  1095. 

Kaw  Jeraej.  See  Swing  v.  Consol- 
idated Fruit  Jar  Co.,  74  N.  J.  L.  145, 
63  Atl.  899. 

Kbw  Toric  Stoddard  v.  Lnm,  159 
N.  T.  265,  45  L.  B.  A.  551,  70  Am.  Bt. 
Bep.  S41,  53  N.  E.  1108;  Darton  v. 
Bonsl,  31  N.  Y.  436. 

Tmuuww.  Bee  Sullivan  v.  Fama- 
worth,  132  Tenn.  691,  179  8.  W.  317. 

Utah.  See  Crofoot  v.  I^iatcher,  19 
Utah  212,  79  Am.  St.  Bep.  725,  57 
Pac.  171. 

WlBoonaliL  Bee  Parker  v.  Stough- 
ton Mill  Co.,  07  Wis.  74,  51  Am.  St. 
Bep.  881,  64  N.  W.  751. 

Bee  Philadelphia  &  Gulf  B.  B.  Co. 
V.  Soeffing,  59  Pa.  Super.  Ct.  429,  and 
Philadelphia  ft  Gulf  8.  S.  Co.  v.  Clark, 


Glenn,  87  Ala.  618,  6  So.  44. 

This  ia  true  of  a  substitnted  tmstee 
appointed  bj  a  court  of  equity,  al- 
though he  ia  alao  given  the  powers  of 
a  receiver  and  is  required  to  give 
bond  and  to  account  to  the  court. 
Glenn  v.  Soule,  22  Fed.  417. 

See  also  i  4252,  infra. 

HtTnitad  States.  Chandler  v.  Bid- 
die,  3  Dill.  477,  Fed.  Caa.  No.  2,594. 

7128 


er  of  a  Delaware  corporation,  appoint- 
ed by  a  federal  court  in  Pennsyl- 
vania, which  directed  him  to  inatitute 
suits  to  collect  unpaid  subacriptioDS, 
maintained  suits  for  that  pnrpoae  in 
Ihe  eourta  of  Pennsylvania. 

See  also  f  4252,  infra. 

M  Stoddard  V.  Lnm,  159  N.  Y.  265, 
45  L.  R.  A.  551,  70  Am.  St.  Bep.  541, 
53  N.  B.  1108. 
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§  4193,  SM^ff  of  debtB  duo  to  stocIdioldsrB.  Wlien  a  Btockholder 
is  indebted  to  a  corporation  for  a  balance  on  his  stock,  and  also  has 
a  valid  claim  against  the  corporation,  he  may  set  ofF  hia  claim  against 
his  liabilily,  provided  the  corporation  is  not  insolvent,  and  payment 
for  the  stock  is  not  necessary  to  satisfy  the  claims  of  other  creditorB.*' 
If  the  corporation  allows  sach  a  set-off  when  it  is  solvent,  and  after- 
wards becomes  insolvent,  creditors  cannot  hold  the  stockholder 
liable.**  It  is  well  settled,  however,  in  most  jurisdictions,  that  when 
a '  corporation  is  known  to  be  insolvent,  stockholders  who  are  also 
creditors  cannot  set  off  the  debts  due  them  from  the  corporation 
against  their  liability  for  their  stock,  and  thos  obtain  a  preference 
over  the  other  creditors;  but  they  must  pay  the  full  amount  due  on 
their  stock,  and  then  oome  in  and  share  pro  rata  with  the  other 
creditora." 

n  Bee  {  661,  npra. 

HSee  I351S,  supra. 

H  Unltod  Statos.  BeovUl  t.  Thayer, 
105  U.  8.  143,  26  L.  Ed.  96S;  Scam- 
luon  T.  Kimball,  B2  V.  S.  362,  23  L. 
Ed.  483;  Sawyer  v.  Hoag,  17  Wall. 
610,  21  li.  Ed.  731;  Fidelity  Tnut  Co. 
V.  Wuhin^on-Oregim  Corpora  tioa, 
217  Fed.  588;  In  re  Howe  Mfg.  Co., 
193  Fed.  624;  Babbitt  t.  Bead,  173 
Fed.  712;  BauBman  v.  Kinnear,  79 
Fed.  172,  rev'g  73  Fed.  89. 

OftlUornla.  See  Welch  v.  Sargent, 
12T  Cal.  72,  S9  Pac.  319. 

Oolondo.  Colorado  Fael  ft  Iron  Co. 
•V.  Sedslia  Smelting  Co.,  13  Colo.  App. 
474,  S9  Pae.  222. 

DaUwH*.  John  W.  Goonej'  Co.  v. 
Arlington  Hotel  Co.,  —  Del.  Ch.  — , 
101  AU.  879. 

CHoiBla.  Bailey  v.  Anderson,  142 
Ga.  11,  83  a,  E.  290;  Wilkinson  v.  Ber- 
toek,  111  Qa.  187,  3B  B.  K  623. 

Illinois.  Calder  v.  Calder  Packing 
Co.,  160  HI.  App.  620. 

ImHanft.  Indiana  Novelty  lUg.  Co. 
V.  MeOill,  15  Ind.  App.  1,  43  N.  E. 
464. 

Iowa.  Uerrill  v.  Timbrell,  123  Iowa 
37S,  98  N.  W.  879;  Boulton  Carbon  Co. 
V.  MilU,  78  Iowa  460,  5  L.  B.  A.  649, 
43  N.  W.  290;  Singer  v,  Qiven,  61 
Iowa  93, 19  N.  W.  858. 


Everett  v.  Poster, 
223  Haas.  553,  112  N.  E.  239. 

UlcUgaiL  Utica  Fire  Alarm  Tel. 
Co.  V.  Waggoner  Watchman  Clock  Co., 
166  Hich.  618,  132  N.  W.  502. 

MliULMOta.  Richardson  v.  Herritt, 
74  Minn.  354,  77  N.  W.  234,  407,  968. 

Ksbruka.  Wyman  v,  Wllliama,  53 
Neb.  670,  74  N.  W.  48. 

Ntvada.  Thompson  v.  Beno  Bav. 
Bank,  19  Nov.  103,  3  Am.  Bt.  Bep.  797, 
7  Pac  68. 

Nnr  Saa&j.  Holeombe  v.  Trenton 
White  aty  Co.,  80  N.  J.  Eq.  122,  82 
AU.  618,  aS'd  82  N.  J.  £q.  364,  91 
Atl.  1069;  See  v.  Heppenheitner,  69  N. 
J.  Eq.  36,  61  Atl.  843;  Hebberd  v. 
Southwestern  Land  A  Cattle  Co.,  S5 
N.  J.  Eq.  18,  36  Atl.  122;  WilUftnu  v. 
Traphagan,  38  N.  J.  Eq.  57. 

Naw  Toric  Lawrenee  y.  Nelson,  21 
N.  T.  158. 

HoTth  Amlina.  Whitloek  v.  Alex- 
ander, 160  N.  C.  465,  76  S.  E.  538. 

PanniylvanU.  Long  v.  Penn  Ins. 
Co.,  6  Pa.  St.  421. 

South  OamUna.  Efird  v.  Piedmont 
Land  Improvement  ft  Investment  Cv., 
55  a  C.  78,  32  S.  E.  758,  897. 

Tezai.  Mathia  v.  Pridham,  1  Tez. 
Civ.  App.  58,  20  S.  W.  1015. 

Washington.  Murphy  v.  Panton,  S6 
Wash.  637,  166  Poo.  1071. 
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This  rule  has  been  based  on  ihe  ground  that  "the  capital -atock  of 
a  corporation,  especially  its  unpaid  Babscriptions,  is  a  trust  fund  for 
the  benefit  of  the  general  creditors  of  the  corporation";"  and  also 
on  the  ground  that  when  pra^sons  deal  with  &  eorpor&tion,  they  have  & 
right  to  assume  that  the  coital  stock  has  been  or  will  be  paid  iU,  so 
that  it  will  be  available  for  the  payment  of  their  claims,  and  it  would 
operate  as  a  fraud  upon  them  to  allow  stockholdra^,  instead  of  pil- 
ing this  fund  into  the  treasury  of  ihe  corporation,  to  wait  until  thb 
corporation  becomes  insolvent,  and  then  appropriate  what  they  owe 
to  their  own  claims  against  the  corporation,  to  the  esclusimi  of  the 
other  creditors."  "To  apply  such  an  unpaid  subscriptifm  as  a  set-off 
to  an  ordinary  claim  held  by  the  subscriber  against  the  eorporatioii 
would  be  to  appropriate  the  rights  of  the  other  creditors  in  the  sub- 
scription debt  to  the  exclusive  benefit  of  the  person  owing  it ;  or,  op 
the  other  hand,  it  might,  as  respects  his  co-stockholders,  subject  him 
to  the  payment  of  more  than  his  ratable  share  of  the  bankrupt's 
debts."**  Another  reason  sometimes  given  is  that  the  debts  are  not 
mutual  or  in  the  same  ri^t." 


E,  464.  And  see  cmm  eited  in  th« 
preceding  note. 

ST  Indiana  Novelty  Kfg.  Co.  v.  Ue- 
OUl,  15  Ind.  App.  1,  43  N.  E.  464. 

BtKiBk&ddait  T.  Steinle,  203  Fed. 
375. 

W'The  reaaon  iisDallj'  assigned  tor 
this  rule  is  that  the  debt  owing  hy 
the  Htockh older  to  the  corporation 
after  Insolvenej  and  that  owing  from 
the  corporation  to  him  are  not  in  tha 
Bame  right,  the  former  being  a  debt 
payable  to  a  trust  fund."  Bausman 
V.  Elnnear,  79  Fed.  172,  rev'g  73 
Fed.  69. 

There  is  no  right  of  aet-off  wbers 
the  liability  ie  enforced  by  a  receiver, 
since  the  receiver  repres«nts  the  cred- 
itors and  hence  tbe  debtor  and  cred- 
itor do  not  claim  In  the  same  right. 
WhitJock  v.  Alexander,  160  N.  C.  485, 


Blaek  t  Co.'s  Case,  8  Ch. 
App.  2S4;  Grisaell's  Case,  1  Ch.  App. 
528;  Uadford's  Case,  14  Ch.  131  v.  634; 
-  OiU's  Case,  12  Ch.  Div.  755;  Bamett's 
Case,  L.  B.  19  Eq.  449;  Calisber's 
Case,  L.  £.  5  Eq.  214. 

The  allowance  of  a  claim  in  bank- 
ruptcy praceedingH  will  not  be  recon- 
sidered BO  as  to  permit  the  liabUity 
of  the  claimant  as  a  stockholder  to  be 
■et  off  against  it.  In  le  Howe  Hfg. 
Co.,  193  Fed.  524. 

As  against  creditors  of  an  insolvent 
corporation,  an  agreement  by  tbe  di- 
rectors to  allow  debts  due  by  it  to 
certain  of  tbe  directors  to  be  applied 
on  the  unpaid  portitm  of  their  stock 
is  void.  Wyman  v.  Williams,  63  Neb. 
670,  74  N.  W.  48. 

As  to  the  right  of  eet-oif  in  actions 
to  enforce  the  statutory  liability  of 
stockholders,  see   M245,  infra. 

»  Sawyer  v.  Hoag,  17  Wall.  (U.  8.) 
610,  21  L.  Ed.  731;  Kiskadden  v. 
8teinle,  203  Fed.  375;  Bausman  v. 
Kinnear,  79  Fed.  172,  rev'g  73  Fed. 
69.  See  ateo  Indiana  Novelty  Mfg. 
Co.  V.  McQUl,  15  Ind.  App.  1,  43  N. 


76  S.  E.  538. 

A  stockholder  who  la  also  a  cred- 
itor is  not  entitled  to  a  set-off  as 
against  the  corporation's  trustee  in 
bankruptcy,  since  there  is  no  mutual 
debt  or  credit  between  the  stockholder 
and  the  aBtB.te.    Babbitt  v.  Bead,  173 
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Some  courta  have  held  that  this  rule  does  not  apply  when  a  single 
creditor  sues  a  stockholder  at  law,  as  authorized  by  a  statute,  and 
that  in  such  a  ease  he  may  plead  as  a  counterclaim  a  debt  due  to 
him  from  the  corporation.*"  And  the  right  of  set-off  has  also  been 
held  to  exist  in  a  suit  in  equity  brought  by  one  or  more  creditors 
against  several  stockholders,  where  it  is  not  sought  to  obtain  an  ac- 
counting in  behalf  of  all  the  creditors  -against  all  the  stockholders 
nor  to  have  the  assets  of  the  corporation  collected  and  distributed 
pro  rata  under  a  decree  of  the  court.'*    The  ri^t  has  also  been  held 


Fed.  712.  In  mch  cue  the  debts  &re 
not  mutual  nor  in  Mine  right.  In  re 
Howe  Utg.  Co.,  193  Fed.  5^4. 

Se«  kIbo  I  424S,  infra. 

Hlndiana  Novelty  Mfg.  Co.  7.  Uo- 
Gill,  15  Ind.  App.  1,  43  N.  E.  464.  See 
alBO  Turner  v.  Fidelity  Loan  Concern, 
2  Cat.  App.  122,  83  Pac.  62,  70;  Wil- 
kinson T.  Bertoek,  111  Qa.  187,  36 
8.  E.  623. 

This 


ia  true  in  a  atatutory  pro- 
ceeding for  an  execution  againat  a 
shareholder.  Bood  v.  Crocna  HUl  Min. 
Co.,  157  Mo.  App.  405,  139  8.  W.  222; 
Austin  Powder  Co.  t.  Commercial 
Lead  Co.,  134  Mo.  App.  183, 114  S.  W. 
67;  Stinebaker  v.  National  Restanrant 
Co.,  133  Mo.  App.  250,  113  H.  W.  237. 

In  an  action  on  a  non-negotiahle 
note,  given  for  a  stock  aubscription, 
by  a  corporate  creditor  to  whom  it 
haa  been  aaaigned  by  the  corporation 
as  collateral  aecnrity  for  an  eziatfng 
past  due  Indebtedness,  the  maker  may 
aet  off  a  debt  due  him  from  the  eor- 
pcratioQ.  Indiana  Novelty  Mfg.  Co. 
V.  McQiU,  15  Ind.  App.  1,  43  N.  E. 
4(14. 

In  Stinebaker  v.  National  Bestan- 
rant  Co.,  133  Mo.  App.  250,  113  8.  W. 
237,  the  evidence  was  held  to  sus- 
tain a  Ending  that  money  to  pay  cer- 
tain corporate  debts  was  advanced  by 
a  stockholder  with  the  knowledge  and 
consent  of  the  managing  officers  of 
the  company,  and  that  snch  advances 
were  treated  by  them  aa  creating  an 
indebtedness  of  the  company  to  him. 

See  also  1 4245,  intia, 
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«  Shields  V.  Hobart,  172  Mo.  491, 
95  Am.  St.  Bep.  529,  72  S.  W.  669; 
Austin  Powder  Co.  v.  Commercial  Lead 
Co.,  134  Mo.  App.  183,  114  8.  W.  87. 

"If  a  defunct  corporation  ia  in- 
debted to  a  holder  of  unpaid  shares, 
the  latter  should  enjoy  the  same  facil- 
itiea  for  obtaining  satisfaction  of  bis 
debt  any  other  creditor  has,  and  not 
be  discriminated  against  by  permit- 
ting a  judgment  creditor  to  collect  his 
demand  in  full  ont  of  the  sharehold- 
er's liability  on  his  shares.  The  two 
kin  da  of  ereditora  are  put  on  an 
equal  footing  as  regards  obtaining 
priority  of  satisfaction  out  of  the  as- 
sets of  the  company,  and  their  9ue- 
ceas  made  to  depend  on  their  com- 
parative diligence.  Aa  the  holder  of 
unpaid  shares  cannot  proceed  against 
himeelf  for  satisfaction  of  his  claim, 
bis  liability'  is  an  asaet  of  the  com- 
jiany  which  is  not  accessible  to  blm 
by  the  statutory  remedy;  and  hence. 
Ilia  equality  with  other  ereditora  ought 
to  be  protected,  as  regards  said  asset, 
by  allowing  him  to  set  off  any  debt 
the  company  owes  him,  if  another 
cieditor  seeks  satisfaction  from  him." 
Anatin  Powder  Co.  v.  Commercial 
I«ad  Co.,  134  Mo.  App.  183,  114  8.  W. 


67. 

That  there  is  no  right  of  set  off  In 
an  eqnity  suit  instituted  by  all  the 
creditors,  or  for  the  benefit  of  all  of 
them,  i^ainst  the  corporation  and  all 
its  shareholders  to  have  an  accoont- 
ing  taken  of  its  total  assets  and 
liabilities  and  to  have  the  tormflr  dla* 
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to  exist  as  against  an  assignee  of  the  corporatum  tor  the  benefit  of 
creditors,  in  the  absence  of  fraud  and  where  there  is  no  pretense 
that  the  atock  has  been  paid  for  in  full.'*  It  has  been  held  that 
where  in  receivership  proceedings  it  is  found  that  the  corporation  is 
indebted  to  a  dir«ctor,  the  said  amount  may  be  deducted  from  the 
amount  of  the  unpaid  subscription  under  order  and  decree  of  the 
coart,**  and  also  that  advances  made  by  a  stockholder  to  the  cor- 
poration may  be  applied  to  the  payment  of  his  indebtedness  for  the 
difference  between  the  par  value  of  his  stock  and  the  amount  he  paid 
for  it,  in  an  action  by  the  ooTp<»«.tioa 's  trustee  in  bankruptcy.** 
But  on  the  other  hand  it  has  been  held  that  the  trustee  in  bankruptcy 
of  an  insolvent  corporation  cannot  enforce  the  liability  of  a  stock- 
holder for  t^e  difference  between  the  par  value  of  stock  issued  to 
him  as  fully  paid  and  the  amount  which  he  aotually  paid  for  it,  by 
setting  such  liability  oS  against  a  debt  owed  to  such  stockh(dder  by 
the  corporation.** 

It  has  been  held  tliat  in  an  action  against  a  receiver  on  a  claim 
f^ainst  tJie  oorporaticm,  he  may  counterclaim  for  the  amount  of  the 
creditor's  unpaid  subscription.**  But  there  is  also  authority  to  the 
effect  that  amounts  due  from  bondholders  on  account  of  unpaid  sub- 
scriptions for  stock  will  not  be  set  off  against  the  bonds  held  by  them 
in  a  suit  to  foreclose  a  mortgage  securing  the  bonds.*^ 

tribnted  pro  rata  among  &11  its  ered-  Compare  BCiBksdden  v.  Bteinle,  203 

itori,    MO    Austin     Powder     Co.    v.  Fed.  376. 

CammercUl  Lead  Co.,  134  Ho.  App.  MKroegher    v.    Calivada   Coloniia- 

1S3,   114  8.  W.  67.  tion  Co.,  IIB  Fed.  641. 

In  Bhickle  v.  Wattt,  94  Mo.  410,  7  MWitt  v.  NeUon,  —  Tei.  Civ.  App. 

&  W.  274,  which  was  a  aait  in  the  ~,  160  S.  W.  381. 

natQri)  of  a  creditor's  bill  b^  a  crod-  UKinkadden    v.    Steinle,    203    Fed- 

itor  of  a  foreign  corporation,  who  had  37S.    The  court  in  this  eaee  dirtiii- 

exhaoated  his  remedj'  at  law  against  guiahes  Niles  t.  Olszak,  87  Ohio  St. 

it,  to  subject  the  amount  dne  on  the  229,  Ann.  Caa.  1913  E  1020,  100  N. 

defendant's  Bnbseription  to  the  pa^-  E.  820,  on  the  ground  that  in  that 

ment  of  his  claim,  it  was  held  that  case  the  stock  was  not  issued  under 

the    defendant    could    not    set    off   a  the  pretense  of  being  fully  paid.     In 

debt   due   him   from   the   corporation.  the  Niles  case  the  court  also  express- 

W  Under  such  circumstances  a  stock-  ly  bases  its  decision  on  this  ground, 

holder  in  a  savings  bank  may  set  oft,  SSVan   Bchaick   v,   Mackin,   129  N. 

SB  against  its  assignee  for  the  benefit  Y.  App.  Div.  335,  113  N.   Y.  Bnpp. 

of  creditors,  a  claim  for  money  which  40S. 

he    has    on    deposit    with    the    bank  3T  Fidelity  Trust  Co.  t.  Washington- 

against   his   liability   for    the  unpaid  Oregon  Corporation,  217  Fed,  588. 
part    at    hiji    sub  script  ion.       Niles    t. 
Olszak,   87    Ohio    St.    229,   Ann.    Cas. 
1913  E  1020,  100  N.  £.  820. 


d  by  Google 


Ch.  56]  Stock  and  Stookhoij)bbs  [§4133 

I>iyidend8  ordered  to  be  paid  credi^orB  out  of  the  assets  of  an  in- 
st^veQt  ooDporatioD  may  be  applied  oa.  their  liatnlity  as  stockbtridMu'* 
And  evMi  where  co  rig'ht  of  set-oS  exists,  dividends  on  the  claim  of 
a  stockholder  against  a  bankrupt  corporatimi  may  be  withheld  and 
applied  on  his  liability  on  his  subscription  in  ease  he  faila  to  pay  it." 

The  rig'ht  of  set-off  may  be  given  to  stockholders  by  an  express 
provision  of  the  statute.** 

§4133.  AppIioatioiL  of  the  statute  of  IfanitatiCHU — C)«iieral  jnin- 
dpUs.  There  are  some  early  decisions  and  some  dicta  to  the  effect 
that  subscribers  for  stock  in  «  corp<»«Uon  cannot  oppose  the  statute 
of  limitations  to  a  d^m  in  equity  by  creditors  to  have  the  stot^  paid 
up,  on  the  ground  that,  ^fore  payment,  the  stockht^dera  are  charge- 
able with  a  trust  in  favor  of  creditors,  and  this  trust  "is  a  continuing 
subsisting  trust  and  confidence  to  which  the  statute  of  limitations  has 
no  applicatitm. "  *•  According  to  the  decided  weight  of  authority, 
however,  unpaid  subscriptions  simply  create,  as  to  the  amount  due 
therecm,  tiie  relation  of  debtor  and  creditor  between  the  subscribers 
and  Hit  corporation,  and  if  tlie  statute  of  limitations  runs  against 
an  action  by  the  corporation  to  collect  a  subecription,  as  it  may,^ 
it  also  runs,  in  the  absence  of  fraud,  against  a  suit  in  equity  by 
creditors  to  compel  pigment,  or  an  action  by  &  receiver  or  a 


UHynea  v.  DliniriB  Trust  ft  Savlnga  corporstlon  postponed  tmtil  his  liabil- 

Bank,  220  EL  95,  10  L  B.  A.  (N.  S.)  ity  is  satisfled.    Courtney  v.  Croxton, 

472,  80  N.  E.  753.  239  FeA.  247. 

The  stoekholder  la  entitled  to  nn  4»Appleton  v.  TuTubnll,  84  Me.  72, 

oOset  to  the  extent  of  the  dividend  24  Atl.  592. 

declBTed.    Whftlock  v.  Alexander,  ISO  41  Ocoiglk.      HighttTwer    v.    Thorn- 

N.  C.  465,  76  B.  K.  S38.  ton,  8  Ga.  486,  92  Am.  Dec.  412. 

See  also  f  4245,  infra.  LonisUma,      Succession    of    Bbrop- 

nEiskadden    v.   Steinle,    203    Fed.  shire,   IS     La,    Ann.    927;    Stark 

375.  Bnrke,    9   La.   Ann.    341;    Brown 

But  where  the  liability  of  a  creditor  Union  Ibm.  Co.,  3  La.  Ann.  177. 

Stockholder  for  the  dlfFerence  between  Mlsslaslpvt      Payne   v.   Bullard,   23 

the  par  value  of  stock  Issued  to  him  Ulss.   88,  56  Am.  Deo.  74. 

OS  fully  paid  aad  the  amount  actually  .  IBMOuil     If cQinnis  v.  Barnes,  23 

paid  therefor  is  to  the  creditors  and  Mo.  App.  413. 

not   to  the  corporation,  so  that  the  PannsylTaiii*.     Appeal  of  Mack,  7 

trustee  In  bankruptcy  of  the  corpora-  AW.  481;  Allibone  t.  Hager,  46  Pa.  St. 

tion  has  no  right  to  enforce  it,  aud  48. 

there  is  no  suggestion  that  the  Stock-  '       Utah.    Crofoot  v.  Thatcher,  19  Utah 

bolder  Is  not  financially  responsible,  212,  79  Am.  St.  Rep.  725,  57  Pac.  171. 

his  share  of  the  money  distributable  4*  See  f  696,  snpra. 

to   creditors  will   not  be  impounded  41  Alabama.     Cnrry  v.  Woodward, 

nor  payment  of  his  claim  against  the  53  Ala.  371. 
7133 
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So,  too,  liability  on  a  siibBoription 

nUaoU  Parmelee  v.  Priee,  208  HI, 
644,  TO  N.  E.  725,  uB'g  lOS  111.  App. 
271;  Great  Westerii  Tel.  Co.  v.  aia,y, 
122  Bl.  630,  14  N.  E.  214,  rev'g  23  111. 
App.  72. 

IfBTKda.  Thompaon.  t.  Beno  Bav. 
Bank,  19  Nev.  171,  3  Am.  Bt.  Bop. 
881,  7  Pac.  870. 

New  York.  Williaraa  v.  Tttjlai,  180 
N.  T.  244,  24  N.  B.  388,  rev'g  WilliwM 
V.  Mejei-,  41  Hun  S45. 

Ongon.  HawkinB  v.  Donnerberg, 
40  Ore.  97,  66  Pac.  691,  908. 

Wuuttnaia,  Hamilton  t.  Clarios, 
M.  &  P.  B.  Co.,  144  Pa.  St.  34,  18  L. 
B.  A.  779,  23  AU.  S3. 

Bonth'  OaroUiu^  South  Carolina 
Hfg.  Co.  V.  Bank  of  Soath  Carolina, 
6  Bicli.  Eq.  227. 

UtalL  Crof  oot  v.  Thatcher,  10  Utah 
212,  73  Am.  St,  Bep.  725,  57  Pae. 
171. 

Vannont.  Baasett  v.  St.  Albaua  Ho- 
tel Co.,  47  Vt.  313. 

Virginia^  Gold  v.  Pajntcr,  101  Va. 
714,  44  S.  E.  920. 

Oatiada.  In  re  Haggert  Bros.  Hfg. 
Co.,  19  Can.  App.  Cas.  982. 

A  creditor  baa  no  better  right  than 
the  eorporation  itaeU,  and  if  the  canae 
of  action  is  barred  aa  against  the 
corporation,  it  ia  aUo  barred  as 
against  a  creditor.  Leighton  v.  Leigh- 
ton  Lea  Ass'n,  146  N.  Y.  App.  DIt. 
2E5,  130  N.  Y.  Supp.  935,  74  N.  T. 
Uisc.  229,  131  N.  Y.  Supp.  561.' 

"The  relation  of  the  stockholder 
%vho  has  not  paid  for  his  stock,  to 
the  corporation  or  the  creditor,  is  the 
ordinarj*  one  of  debtor."  There  is 
nothing  in  snch  relation  upon  which 
to  base  an  argnment  that  the  un- 
paid subscription  is,  in  the  subscrib- 
er's hands,  a  trust  fund  for  the  ben- 
efit of  creditors,  and  hence  that  the 
statute  does  not  apply.  Parmelee  v. 
Price,  208  111.  544,  70  N.  E.  725,  alT'g 
103  HI.  App.  271. 

"It  appears  to  the  eonrt  a  misap- 


of  a  deceased  stockholder  may  be 
prehension  to  anppose  that,  aa  between 
the  creditors  of  a  corporation  and  a 
defaulting  subscriber,  any  trust  ex- 
ists. Tlie  fidueiBTy  relation  may  be 
between  the  creditors  and  the  corpo- 
ration, but  the  contract  of  the  sub- 
scriber to  the  stock  is  direct  and 
■ingle.  No  privity  exists  between 
him,  as  an  individual,  and  any  cred- 
itor of  the  oorporation.  He  can  only 
be  reached  by  the  creditor  through  the 
corporation;  and  this  is  the  only 
equity  of  the  creditor,  to  wit,  to  be 
subrogated,  pro  hae  vice,  to  the  rights 
of  the  corporation.  If  the  rights  of 
the  corporation  are  lost,  or  their  rem- 
edy barred,  the  creditor  has  no  equity 
to  revive  them.  The  statute  of  limi- 
tations is  not  an  act  of  amnesty.  It 
probably  proceeds  on  the  presumption 
that  the  debt  has  been  paid,  but  that, 
from  lapse  of  time,  the  evidence  of 
payment  has  been  lost  or  destroyed." 
South  Carolina  Ufg.  Co.  v.  Bank  of 
State,  6  Bich.  Eq.  (8.  C.)  227,  quoted 
with  approval  in  Hawkins  v.  Doimer- 
berg,  40  Ore.  07,  66  Pae.  691,  90S. 

The  statute  governing  actions  on 
eontraets  applies.  Qold  v.  Faynter, 
101  Va.  714,  44  S.  E.  920. 

Where  the  subscription  is  not  in 
writing,  the  statute  proscribing  a  lim- 
itation of  three  years  in  the  ease  of 
verbal  eontrecta  applies.  Liberty  Sav. 
Bank  V.  Otter  View  Land  Co,  96  Va. 
352,  31  S.  E.  511. 

In  Arkansas  the  period  of  limitation 
in  an  action  based  on  a  written  con- 
tract of  subscription  is  five  years. 
Davis  V.  Scott,  129  Ark.  226,  ISS  8. 
W.  383;  Lester  v.  Bemis  Lumber  Co, 
71  Ark.  379,  74  a  W.  518, 

In  New  York  the  six-year  statute 
applies.  Leigh  ton  v.  Leigh  ton  Lea 
Asa'n,  146  App.  Div.  255,  130  N,  Y. 
Supp.  935;  Id.  122  N.  Y.  Supp.  139; 
Ijoighton  v.  Leighton  Lea  Asa'n,  74 
N.  Y.  Uisc.  229,  131  N.  T.  Supp.  561. 

In  Oregon  the  period  of  limitation 
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barred  by  failore  to  present  a  claim  agaiiist  his  estate  within  the 
time  fixed  by  the  statute  of  nonclaim.** 

The  law  of  the  fomm  determines  the  time  within  which  the  action 
must  be  commenced.**  But  the  time  when  the  cause  of  action  arose, 
and  therefore  the  time  when  the  statute  commenced  to  run,  is  gov- 
erned by  the  law  of  the  state  where  the  corporation  was  oi^ianized,*" 
It  is  sometimes  provided  by  statute  that  no  acUon  ^all  be  brought  to 
enforce  a  catise  of  action  arising  in  another  state  after  the  expiration 
of  the  time  limited  by  the  laws  of  the  latter  state  for  bringing  an 
action  upon  it.*f 


la  Biz  years.  Hawking  t.  Donnerbetg, 
40  Ore.  97,  66  Pae.  691,  BOS. 

M  Qareaohe  v.  Lewis,  15  Mo.  App. 
665,  aff'd  93  Ho.  197,  6  8.  W.  54; 
Jones  V.  Whit  worth,  94  Tenn.  602, 
30  S.  W.  736 ;  B«ft  v.  Esliek,  87  Wash. 
1£5,  151  Pao.  266. 

If  a  claim  ia  not  presented  within 
the  time  prascribed,  it  can  onlj  be 
paid  out  of  subsequently  discovered 
estate  not  inventoried  or  accounted 
for.  Snydackei  v.  Bwan  Land  ft  Cat- 
tle Co.,  1S4  lU.  220,  40  N.  K  466, 
lev'g  51  HI.  App.  211. 

Under  the  Ohio  statute,  where  the 
cause  of  action  accrues  after  the  ex- 
piration of  the  time  limited  for  suing 
the  personal  representative  and  after 
the  estate  has  been  closed,  a  recovery 
against  the  residuary  legatee  is  not 
prevented  by  the  fact  that  the  claim 
was  not  presented  to  and  suit  brought 
against  said  representative.  Thomas 
T.  KalbfoB,  —  Ohio  St.  — ,  119  N. 
E.  412. 

B  Great  Western  Tel.  Co.  v.  Purdy, 


tf  Glenn  t.  Liggett,  135  U.  S.  933, 
34  L.  Ed.  262;  Crofoot  v.  Thatcher, 
10  Utah  212,  T5  Am.  St.  Rep.  72S,  67 
Pae.  171. 

The  question  at  what  time  a  eanse 
of  action  against  a  stockholder  of  an 
Illinois  corporation  accrued  within  the 
meaning  of  the  Iowa  statute  of  limi- 
tations ia  not  a  federal  qnestion,  bnt 
a  local  question,  upon  which  the  judg- 
ment of  the  highest  Iowa  eonrt  cannot 
be  reviewed  by  the  Federal  Supreme 
Court.  Great  Western  Tel.  Co.  v. 
Purdy,  162  U.  B.  32B,  40  L.  Ed.  886, 
off' g  judgment  S3  Iowa  430,  50  N.  W. 
45.  In  this  case  the  lows  court  ap- 
plied the  law  of  Iowa  instead  of  the 
law  of  niinois  in  determining  when 
the  cause  of  action  arose. 

See  also  |  4238  ei  seq.,  infra. 

47  Otter  View  Land  Co. 's  Beeeiver 
V.  Boiling's  Ex'x,  24  Ey.  L.  Bep.  1157, 
70  S.  W.  834;  Onllbert  v.  Kessinger, 
173  Mo.  App.  680,  160  S.  W.  17. 

A  holdingi  by  the  court  of  the  cor- 
poration's domicile  that  an  action  by 


162  U.  S.  329,  40  L.  Ed.  986,  ftff'g  83      a  receiver  against  stockholders  reaid- 


lowa  430,  50  N.  W.  46;  Glenn  v.  Mar- 
bury,  145  U.  a.  499,  36  L.  Ed.  790; 
Glenn  v.  Uggett,  135  U.  8.  633,  34  L. 
Ed.  262;  Hawkins  v.  Glenn,  131  U. 
6.  319,  33  L.  Ed.  184;  Brown  v.  Alle- 
bach,  166  Fed.  46S;  Otenn  v.  Williams, 
60  Md.  ft3;  Crofoot  t.  Thatcher,  19 
Utah  212,  75  Am.  St.  Eep.  726,  57 
Pae.  171. 
See  also  i  4238  et  seq.,  infra. 


that  state  is  barred  is  not  i 
adjudicata  as  against  stoekholdera  re- 
siding in  another  state,  and  who  were 
not  parties  to  the  snit,  and  cannot  be 
taken  advantage  of  by  them  to  bar 
an  action  against  them  tinder  such  a 
statute.  Otter  View  Land  Co. 'a  Be- 
eeiver V.  Bolling'a  Bx'z,  24  Ey.  L. 
Bep.  1157,  70  a  W.  834. 
See  also  1 4238  et  89q.,  infra.      - 
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As  in  other  cases,  the  defense  of  limitations  is  a  perswial  on^ 
available  alone  to  the  party  in  whose  behalf  it  may  euBt.*'  It  most 
be  pleaded  if  relied  on.^ 

§  4134.  —  Accrual  of  ri^ht  of  action.  By  the  weight  of  authority, 
when  subscriptions  are  payable  upon  call  only,  the  statute  of  limita- 
titms  does  not  begin  to  run,  either  as  against  the  corporation  or  as 
against  creditors,  until  a  call  is  made,  either  by  the  directors  or  by  a 
court  of  competent  jurisdiction,  althou^  the  corporation  has  ceased 
to  do  business  and  has  made  an  assignment  of  all  its  property,  in- 
cluding unpaid  subscriptions,  for  the  benefit  of  creditors;  and  it 
does  begin  to  run  from  the  time  of  such  a  call,**  or,  in  some  juris- 


« Otter  View  Land  Co.' 
V.  BolliBg's  Ez'z,  24  Ey.  L.  Bep.  11S7, 
70  a  W.  834. 

MOtt«r  View  Lftnd  Co.'b  Beeelver 
T.  Boiling 'b  Ei'z,  24  Kj.  L.  Bep.  1157, 
70  a  W.  S34. 

MUtaltad  StatM.  Glenn  t.  Hat- 
buy,  145  U.  S.  499,  36  L.  £d.  790; 
Olenn  v.  Liggett,  135  U.  B.  533,  34 
L.  Ed.  202,  reT'g  28  F«d.  M7,  £4  Fed. 
636,  23  Fed.  895 ;  Bawkiue  v.  Olenn, 
131  n.  S.  319,  33  L.  £d.  184;  Seovilt 
T.  Thayer,  105  U.  a  143,  20  L.  Ed. 
968;  In  re  Phtenix  Hardware  Co.,  249 
Fed.  410;  Brown  t.  Allebach,  166  Fed. 
488;  Olenn  v.  Foote,  36  Fed.  S24; 
Olenn  r.  Haeon,  32  Fed.  7;  Olenn  v. 
Soule,  22  Fed.  417. 

Al»bMiMk  Bemple  v.  Glenn,  91  Ala. 
£45,  24  Am.  St.  Bep.  894,  9  80.  206, 
6  80.  46;  Lehman,  Durr  *  Co.  t. 
Olenn,  87  Ala.  SIS,  6  80.  44;  Qlenn  v. 
Bemple,  80  Ala.  159,  SO  Am.  Bep.  92; 
Curry  v.  Woodward,  53  Ala.  371.  See 
Harrla  v.  Oateway  Land  Co.,  ISS  Ala. 
G92,  29  So.  611. 

OaUfonla.  Union  Sav.  Bank  of  Ban 
Joae  V,  Loiter,  145  Cal.  696,  79  Pae. 
441 ;  Vermont  Marble  Co.  v.  Deelez 
Granite. Ci7.,  135  Cal.  579,  56  L.  B.  A. 
728,  87  Am.  Bt.  Bep.  143,  67  Pac. 
1057;  Olenn  t.  Saxton,  68  CaL  363. 

District  Of  OoluiBbla.  Glenn  v.  80th- 
oron,  4  App.  Caa.  125. 

0«oigla.    Olenn  t.  Howard,  81  Ga. 
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383,  12  Am.  St.  Bep.  318,  8  S.  E.  636. 

nUnoiB.  Great  Western  Tel.  Co.  t. 
Gray,   122  IlL  630,  14  N.  B.  214. 

.    Otter  View  Land  Co. 'a 
Boiling's  Ez'x,  24  Ky.  L. 
Bep.  1157,  70  8.  W.  834. 

Iioqfilana.  Bnmn  t.  Union  Jna. 
Co.,  3  La.  Ann.  177. 

Maiyland.  Glenn  t.  WilUama,  60 
Ud.  93. 

HiMonil  Washington  Sav.  Bank 
V.  Butchers'  ft  DroTera'  Bank,  107 
Uo.  183,  28  An.  St.  Bep.  40S,  17  8. 
W.  644;  Ouilbert  t.  Eeaidnger,  173 
Uo.  App.  680, 160  8.  W.  17. 

N«TWl».  Thompson  t.  Beno  Sav. 
Bank,  19  Nev.  171,  3  Am.  St.  Bep.  681, 
7  Pac.  870. 

Now  JWMT.  UeCarter  v.  £eteliam, 
72  N.  J.  L.  247,.  62  Atl  693. 

Hew  To^  Williams  v.  Taylor,  120 
N.  T.  244,  24  N.  E.  288,  rev'g  41  Hun 
545.  Bee  Iieigbton  v.  Leigfaton  Lea 
Asa'n,  122  N".  Y.  Snpp.  139. 

KorUi  Oarolluk  Cooper  v.  Adel  Be- 
enrity  Co.,  127  N.  C.  219,  37  S.  £.  216. 

Ohio.  Thomas  v.  Kalbfus,  119  N. 
E.  412;  Warner  v.  Callender,  20  Ohio 
St.  190. 

Orogoit  See  Hawkins  v.  Doniier- 
berg,  40  Ore.  97,  66  Pac.  691,  908. 

Pam«jlTUil».  Cook  v.  -  Carpenter, 
212  Pa.  169,  1  L.  B.  A.  (K.  8.)  900, 
108  Am.  St.  Bep.  854,  4  Ann  Gas.  723, 
61  Atl.  799. 
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dictions,  from  the  time  when  such  a  eall  or  aasessment  becomes  dne 
ami  payable."  And  it  has  been  held  that  where  the  court  adopts  a 
call  previously  made  by  the  corporation,  the  statute  commences  ta 
run  at  the  time  fixed  by  the  company  for  its  payment  mUier  than  at 
the  time  fixed  by  the  court."  It  is  generally  held  that  the  call  need 
not  be  made  within  any  particular  time  &Y)m  the  date  of  the  sub- 
ficriptioQ,**  altbou^  there  are  some  eases  which  appamitly  hcAA  that 
the  call  most  be  made  within  a  reasonable  time  after  the  sabscrip- 
tion  contract  ia  entered  into,  and  that  the  action  is  beared  if  the  call 
is  net  made  until  after  the  statute  has  run.** 

In  states  where  the  liability  upon  unpaid  snbscripticms  is  deemed 
to  become  fixed  and  immediately  due  upon  the  declared  or  notorious 
insolveni^  of  the  company,  without  any  call,**  the  statnte  of  limita- 
tions commences  to  run  from  that  time,  although  no  call  has  been 
made.**    And  it  has  also  been  held  that  the  statute  commences  to  mn 


Sonth  OaroUna.  Qrlee  t.  Ajid«i- 
son,  06  a  £.  E22. 

Ttama— e.  Jones  t.  Whitworth,  94 
Tcnn.  802,  30  8.  W.  736;  Marr  v. 
Bank  of  West  TeunesHee,  4  Lea  57S; 
MoBes  T.  Ocoee  Bank,  1  Lea  393. 

TlTglala.  Liberty  8bv.  Bank  v.  Ot- 
ter View  Land  Co.,  Se  Ta.  352,  31  S. 
E.  611;  Vanderwerken  •</.  Oleaa,  85 
Va.  9,  6  S.  S.  S06;  Lewis'  Adm'r  v. 
aienn,  84  Va.  947,  6  8.  E.  866. 

If  B  call  by  directors  In  liquidation 
for  the  full  amount  remaining  dne  on 
the  stock  is  rescinded  and  no  part  of 
the  same  ie  paid,  their  power  to  levy 
asseasmeDta  is  not  thereby  exbanated, 
and  the  statute  does  not  commence  to 
run  against  a  subsequent  assessment 
for  the  same  amount  until  the  same 
is  made.  Union  Bav.  Bank  of  8&n 
Jose  7.  Leiter,  145  Cal.  696,  TS  Pae. 


UQold  V.  Paynter,  101  Vs.  714,  44 
8.  E.  »W. 

H  Brown  v.  Allebaeh,  166  Fod.  488; 
Onilbert  v.  Kesainger,  173  Mo.  App. 
680,  160  8.  W,  17 ;  Cooper  v.  Adel  Se- 
curity Co.,  127  N.  C.  219,  37  8.  E. 
216;  Cook  v.  Carpenter,  212  Pa.  165, 
1  L.  B.  A.  (N.  S.)  aOO,  108  Am.  St. 
Bep.   854,   4   Ann.   Caa,    723,   61    AtL 


See  also  |  656,  supra. 
MBee  I  656,  supra. 
U  Bee  I  4118,  supra. 
MWaBhington  8av.  Bank  v.  Botsh- 
era'   ft   Drovers'  Bank,   107  Mo.   133, 
28  Am.  St.  Bep.  405,  17  8.  W.  644. 
See  also  Thompson  v.  Beno  Say.  Bank, 
19  Nev.  171,  3  Am.  St.  Bep.  881,  7 
Pae.  870. 

The  statute  begins  to  run  when  ths 

insolvency  of  the  corporation  is  aseer- 

441.  tained  by  a  judicial  decree  or  an  as- 

This  is  true  of  demand  stock  notes     ^ignmeat  for  the  benefit  of  creditors. 

given  by  the  stockholders  of  an  inaar-      Swe&ringen   v.  Sewickley  Dairy  Co., 


e  company.     Kilbreath  v.  Gaylord, 
31  Ohio  St.  305;  Crofoot  v.  Thatcher, 
19  rtah  212,  75  Am. 
Pac.  171. 

Bee  also  |  650,  supra. 

61  Gold  v.  Paynter,  101  Va.  714,  44 
&  E.  920. 


106  Pa.  68,  53  L.  B.  A.  471,  47  Atl. 
Franklin   Sav.  Bank   v.   Bridges 
Bep.  725,  57      (Pa.),  8  Atl.  611. 

The    statute    rune    from    the    time 
when  the  insolvency  of  the  corpora- 
tion is  established,  either  by  a  gen- 
eral assignment  or  by  a  judgment  and 
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when  the  corporation  closes  its  doors  and  ceases  all  its  oaaai  and 
ordinaty  business,  with  debts  remaining  unpaid,'^  or,  when  it  has  been 
dissolTed,  from  the  date  of  the  dissolution.'^  If  a  receiver  is  re- 
quired hy  statute  to  collect  unpaid  subecriptions  at  once,  and  no 
order  of  court  is  necessary  to  entitle  him  to  sue,  the  statute  runs  from 
the  date  of  his  t^pointment." 


return  of  nnllft  bona.  Jones  v.  Whit- 
worth,  94  Tenn.  602,  30  S.  W.  736. 

The  creditor's  right  of  aetlon  &£■ 
cniea  at  least  as  soon  as  the  corpora- 
tion dieposes  of  an  of  its  property  and 
assets,  ceases  to  be  a  going  concern, 
aud  becomes  notorionsly  insolvent. 
CSiilberg  T.  Siebenbaum,  41  Wash. 
663,  S4  Pae.  5SS. 

Where  a  corporation  is  adjndgod  in- 
solvent or  makes  an  assignment  for 
the  benefit  of  its  creditors,  the  right 
to  enforce  liability  against  il«  mem- 
bers on  account  of  unpaid  subscrip- 
tions accrues  immediately,  and  the 
statute  runs  from  that  time.  Boyd  v. 
Mutual  Fire  Ass'n  of  Eau  Claire,  116 
Wis.  IG5,  61  L.  B.  A.  018,  06  Am.  St. 
Bep.  948,  04  N.  W.  171,  00  N.  W. 
1086. 

"So  long  as  the  corporation  is  solv- 
ent, the  whole  subscription  is  due  in 
accordance  with  ite  terms  aud  is  pay- 
able when  and  as  called  for  by  the 
corporation.  But  when  the  corpora- 
tion becomes  insolvent,  the  contract 
between  it  and  the  subscriber  is  ter- 
minated and  his  debt  to  it  then  ia 
only  for  such  part  of  his  subscription 
as  is  required  to  pay  the  corporate 
debts.  It  is  a  debt  not  to  it  in  its 
own  right  but  in  the  right  of  its  cred- 
itors. But  it  would  seem  that  the 
status  of  the  istockholder  as  holder  of 
a  fund  liable  at  least  contingently  to 
the  creditors,  must  be  fixed  at  the 
time  and  by  the  fact  of  the  ateerti^jL- 
ment  of  insolvency.  It  is  the  general 
rule  that  insolvency  fixes  the  relative 
rights  of  all  the  parties  concerned. 
From  that  moment  the  unpaid  sub- 
scriptions become  part  of  the  assets 


for  the  payment  of  the  creditors.  It 
is  true  they  are  special  or  as  they 
may  be  called  reserved  assets  not  to 
be  put  in  distribution  until  the  insoffi- 
eioncy  of  the  other  asseta  is  shown, 
but  this  is  no  reason  why  the  creditors 
may  not  proceed  at  once  tg  show  that 
fact."  Swearingeu  v.  SewicUey 
Dairy  Co.,  108  Pa.  68,  63  L.  B.  A. 
471,  47  AtL  041,  quoted  in  part  with 
approval  in  West  v.  Topeka  8av. 
Bank,  66  Ean.  S24,  63  L.  B.  A.  137, 
B7  Am.  St.  Bep.  385,  72  Pac.  252. 

See  general^,  as  to  calls,  |t669- 
687,  supra. 

BTWest  V.  Topeka  Sav.  Bank,  66 
Kan.  524,  63  L.  B.  A.  137,  07  Am.  St. 
Bep.  385,  72  Pac.  2S2. 

In  Payne  v.  BuUard,  23  Wisa.  88, 
65  Am.  Dec.  74,  it  was  held  that  if 
the  statute  could  be  interposed  as  a 
defense  at  all.  It  did  not  begin  to  run 
until  the  corporation  had  ceaaed  to 
elect  a  directory,  or  to  carry  on  its 
business. 

MQaresche  v.  Lewis,  03  Ho.  107,  6 
S.  W.  54,  15  Mo.  App.  565. 

Where  an  insolvent  corporation 
makes  an  assignment  and  surrenders 
itb  charter,  the  statute  commences  to 
tun  as  soon  ae  the  surrender  is  ac- 
crpted  by  the  legislature.  Branch, 
Bons  A  Co.  V.  Enapp,  61  Oa.  614. 

n  Under  a  statute  requiring  ths  re- 
ceiver, in  the  case  of  a  voluntary  dis- 
solution of  a  corporation  to  "imme- 
diately proceed  and  recover"  any  sum 
remaining  due  on  stock  subscriptions, 
the  statute  commences  to  run  imme- 
diately upon  the  appointment  of  the 
receiver.  Webber  v.  Hovey,  108  Micbu 
4B,  65  N.  W.  619. 
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If  the  subBcription  is  payable  in  iostalmaits  at  specified  times,  so 
that  no  call  is  necessary,**  the  statate  commences  to  ran  as  to  each 
instalment  from  the  time  when  it  becomes  due." 

In  some  jnidsdietions  it  is  held  that  the  ri^t  of  action  does  not 
accrue,  and  hence  that  the  statute  does  not  commence  to  run  against 
it,  until  the  corporatitKi  is  shoTm  to  be  insolvent  by  the  recoveTy  of 
a  judgment  and  a.  return  of  nulla  bona,  and  that  it  does  begin  to 
run  from  that  time."  In  a  jurisdiction  where  ths  creditor  is  not  re- 
quired to  exhaust  his  legal  remedies  against  the  coiporatiMi  if  it  is 
insolvent,"  it  has  heea  held  that  the  statute  commencea  to  run  when 
the  creditor  has  notice  of  such  insolvency,  and  that  notice  to  the 
creditor  will  be  presumed  as  soon  as  the  insolvency  c^  Uie  corporation 


M  See  1 669,  supra. 

SlAUIuau.  Harris  v.  Gateway 
Land  Co.,  128  Ala.  652,  29  8o.  611. 

KaiUM.  West  v.  Topeka  8av,  Bsiik, 
66  Ean.  524,  63  L.  B.  A.  137,  97  Am. 
SL  Sep.  385,  73  Pac.  252. 

lonialMia.  Conaoliclated  Ass's  of 
Planters  of  Louisiana  y.  Lord,  35  Lft. 
Ann.  425;  Brown  v.  tTnion  Ina.  Co., 
3  La.  Ann.  177. 

Uarylaad.  WiUiama  v.  Taylor,  99 
Md.  306,  57  AtL  641;  WilliamB  v. 
Watters,  97  Md.  113,  64  Atl.  767. 

Kew  Tork.  Leighton  t.  Leigliton 
Lea  Asa'n,  122  N.  Y.  Supp.  139. 

OUo.  Thomas  v.  Ealbfns,  119  N. 
P..  412. 

Ongon.  Hawkins  v.  Donnerberg, 
40  Ore.  97,  66  Poc  691,  908. 

Sontb  OuoUna.  Boutb  Carolina 
Mfg.  Co.  T.  Bank  of  State,  6  Ricli.  Sq. 
227. 

Vliginla.  WilUams  v.  Matthews, 
103  Va.  180,  48  8.  E.  88L 

Where  ten  per  eent  of  the  amoont 
subscribed  is  dne  when  the  aubaerip- 
tiou  ie  made,  the  statute  begins  to 
run  as  to  it  at  that  time.  Thomas  v. 
KklbfuH,  —  Ohio  Bt.  — ,  119  N.  E. 
412. 

Bee  aUo  {  656,  supra. 

SSAUbanu.  Montgomery  Iron 
Works  T.  Boman,  147  Ala.  434,  41  So. 
811;  Vaughn  v.  Alabama  Nat.  Bank, 
143  Ala.  572,  5  Ann.  Caa.  665,  42  Bo. 

71 
VlPrlv.  Corp. — J  8 


64;  Montgomery  Iron  Works  t.  Capi- 
tal City  Ins.  Co.,  137  Ala.  134,  34  So. 
210. 

AlkSDSBS.  Lester  t.  Bemis  Lum- 
ber Co.,  71  Ark.  379,  74  8.  W.  518; 
Wilkins  V.  Worthen,  62  Ark.  401,  3fl 
B.  W.  21. 

G«orgla.  Hightower  v.  Thornton, 
e  Qa.  4S6,  52  Am.  Dee.  412. 

Uswnirl.  Washington  8av.  Bank  t. 
Butchers'  &  DroTers'  Bank,  107  Mo. 
133,  28  Am.  Bt.  Bep.  405,  17  8.  W. 
844. 

Mntitana.  King  v.  Pony  Qold  Uin. 
Co.,  28  Mont.  74,  72  Pac.  309. 

Hew  Tork.  ChriBtensen  t.  Colby,  43 
Han  362;  Christensen  v.  Quintaxd,  36 
Hon  334. 

XennMSM.  Jones  v.  Whitworth, 
94  Tenn.  602,  30  8.  W.  736. 

This  is  true  of  a  statutory  temedy 
by  execution,  where  the  recovery  of 
a  judgment  against  the  corporation 
and  the  return  of  an  execution  nulla 
bona  is  necessary  to  entitle  the  oredi- 
tor  to  soch  relief.  Washington  Sav. 
Bank  v.  Butchers'  A  Drovers'  Bank, 
107  Mo.  133,  28  Am.  St.  Bep.  40S,  17 
B.  W.  644. 

As  to  the  necessity  for  the  recovery 
at  a  Judgment  against  the  corporation 
and  the  retom  of  an  execution  thore- 
on  unsatisfied,  see  S4129,  npra. 

«•  B«e  1 4180,  infia. 
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becomes  a  matter  o£  g^ieral  notoriety.**  And  it  lias  alao  been  held 
that,  under  sach  circumstances,  the  accrual  of  the  cause  of  actioa  is 
not  postponed  until  the  creditor  exhausts  his  legal  remedies,  even 
though  he  does  in  fact  subsequent!/  do  so."  It  has  also  be^i  held 
that  the  ri^t  of  action  accrues  whenever  it  is  dear  that  the  corpora- 
tion has  no  property  from  which  the  claim  may  be  collected  rath^ 
than  from  the  time  judgment  is  recovered  against  the  corporation, 
even  though  the  recovery  of  jud^j^ment  is  neceasaty  before  the  stock- 
holder can  be  sued." 

If  the  statute  permits  the  creditor  to  sue  the  corporation  and 
garnish  the  stockholder  at  the  same  time,  his'  cause  of  action  against 
the  stockholder  accrues  as  soon  as  the  debt  against  the  corporation 
falls  due,  and  the  statute  runs  from  that  time." 

If  the  statute  provides  two  methods  whereby  a  creditor  may  en- 
force the  stockholder's  liability,  the  statute  of  limitations  begins  to 
run  whenever  a  right  accrues  to  the  creditor  to  proceed  directly 
against  the  stockbtdder  by  either  method,  and  when  the  statntoty 
period,  counting  from  that  time,  has  elapsed,  the  right  to  proceed  by 
either  method  is  barred." 

The  liability  of  the  stockholders  does  not  necessarily  continue  for 
Bs  long  a  time  as  the  creditors  may  be  able  to  keep  their  obligations 
alive  against  the  corporation.* 

§  4136.  —  Bonm  or  watered  stock.  The  statute  of  limitations 
does  not  begin  to  run  against  a  suit  by  creditors  of  a  ctHporaticm  to 

MDavia  v.  Scott,  12a  Arlc.  226,  195  to  take  the  etepa  which  the  law  re- 
s'. W.  383,  quires  in  order  to  authorize  the  main- 

If  the  isHuanee  of  an  execution  and  tenance  of  the  action.    Tama  Water- 

a  retnrn  of  nulla  bona  la  rendered  un-  Power  Co.  v.  EopkiuB,  70  Iowa  653,  44 

necessary   becauoe   of   the   insolvencj-  N.  W,  797;  First  Nat.  Bank  t,  Greene, 

(it    the    company,    the    statute    com-  84  Iowa  445,  20  N,  W.  754,  17  N.  W. 

mences  to  run  when  the  creditor  has  86. 

notice  of  sueli  insolveney.     Lester  v.  *'The     stockholder's     remedy     by 

Bemis  Lumber  Co.,  71  Ark.  379,  74  B.  garnishment  under  J.   ft  A.   Ann.  Bt. 

W.  518.  112425;  Kurd's  Bev.  St.  1917,  c.  33, 

"Notice  to  the  creditor  of  this  fact  i  8,  accrues  as  soon  aa  the  debt  against 

would  probably  be  presumed  as  soon  the  eorporaticu  falls  due,  and  the  Atat- 

as  the  insolveaey  of  the  company  be-  ute  runs  in  favor  of  the  stockholder 

came  a  matter  of  general  notoriety."  from   that   time.      Parmelee   v.   Price, 

Lester  v.  Bemie  Lumber  Co.,  71  Ark.  .208  111.  344,  70  N.  B.  725,  aff'g  105  ni. 

379,  74  8.  W.  618.  App.  271. 

••  Chilberg  v.  Siebenbanm,  41  Wash.  <■  Parmelee  v.  Price,  206  HI.  544,  70 

663,  84  Pae.  598.  N.  E.  725,  aff'g  105  lU.  App.  271. 

W  The  creditor  cannot  prolong  the  <•  Chilberg  v.  Stebenhatun,  41  Wash, 

operation  of  the  itatute  by  refusing  663,  84  Pae.  598. 
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compel  payment  by  hdders  of  bonus  or  watered  stock  before  the  in- 
solvency of  the  corporation,'^  and  it  may  not  commeDce  to  run  even 
then.  It  has  been  held  that  the  right  of  action  does  not  accrue  until 
the  creditors  have  a  ri$^t  to  proceed  in  equity  to  set  aside  the  fraud- 
ulent arrangement,^  and  that  the  statute  does  not  run  agidnst  the 
right  of  a  trustee  in  bankruptcy  until  after  an  order  of  the  court 
assessing  the  stockholders  and  directing  the  trustee  to  collect  a  suf- 
ficient amount  to  satisfy  the  claims  of  creditors.'"  And  it  has  also 
been  held  that  the  statute  does  not  e<Hnmeiice  to  run  against  the  ri^t 


nVanghn  V.  Alabama  Nat.  Bank, 
143  Ala.  B72,  5  Ann.  Cab.  605,  42  So. 
S4;  Hospec  ▼.  Northweatern  Uannfae- 
titling  ft  Car  Co.,  48  Uinn.  174,  19  L. 
K,  A.  470,  31  Am.  St.  Bep.  637,  60  N. 
W.  1117;  .Jones  V.  Wtitworth,  94 
Tenn.  «02,  30  8.  W.  736. 

Compare  'WilscFn  t.  Bt.  Lonis  ft  W. 
K.  Co.,  120  Mo.  45,  25  &.  W.  527,  759, 
^wbere  a  creditor  wai  held  to  be  barred 
by  laehea  in  a  case  in  which  stock 
waa  isaned  for  services  at  an  over- 
valnmtion. 

Hence  the  statute  does  not  com- 
mence to  mn  nntil  the  recovery  of 
judgment  and  a  retDm  of  no  property 
fand.  Tanghn  v.  Alabama  Nat.  Bank, 
143  Ala.  572,  5  Ann.  Cas.  666,  42  So. 
64. 

The  statute  commences  to  run  as 
soon  as  an  execution  is  issued  on  a 
judgment  against  the  corporation  and 
returned  nnsatisfled,  or  where  no  ex- 
ecution has  been  Usned  and  returned 
unsatisfied,  at  the  time  the  creditor 
receives  notice  that  the  corporation  is 
iaaoWent,  such  aptice  would  probablj 
be  presumed  wbsre  the  fact  of  the 
insolvency  has  become  a  matter  of 
general  notoriety.  Lester  v.  Bemis 
Lumber  Co.,  71  Ark.  379,  74  8.  W. 
£18. 

In  Illinois  the  ereditsr's  right  of 
action  under  J.  ft  A.  Ann.  St.  ^  2442; 
Kurd's  Eev.  St.  1917,  c.  32,  S25, 
against  stockkolders  of  a  corporation 
which  has  dissolved  or  ceased  doing 
business,  leaving  debts  unpaid,  where 
they  have  paid  for  their  stock  with 


property  at  a  fraudnleut  overvalua- 
tion, acernas  whenever  the  corporation 
ceases  doing  bnriness  leaving  debts 
unpaid.  Parmelee  v.  Price,  208  Ql. 
644,  70  N.  B.  725,  aff'g  106  HI.  App. 
271. 

This  was  held  to  be  true  where  the 
corporation  accepted  the  stockholder's 
share  of  a  fictitious  dividend  in  dis- 
charge of  his  liability  for  the  balance 
doe  on  his  stock  under  a  eontraot 
which  wsfl  binding  on  the  corporation. 
Oager  v.  Paul,  111  Wis.  638,  87  N.  W. 
875. 

n  Parmelee  v.  Price,  208  HI.  544, 
70  N.  E.  725,  aff'g  106  HI.  App.  27L 

n  Where  the  corporation  issues 
stock  at  less  than  par,  under  an  agree- 
ment, binding  on  it,  not  to  require 
further  payment,  the  statnte  does  not 
commence  to  run  against  the  right  of 
creditors  to  compel  full  payment  by 
the  stockholders  nntil  such  right  ac- 
crues, and  the  right  does  not  accrue 
until  it  becomes  necessary  to  enforce 
payment  for  the  satisfaction  of  their 
debts,  and  therefore  that  the  statute 
does  not  run  agaliut  an  action  by  an 
assignee  in  bankruptcy  of  the  corpo- 
ration until  he  is  authorized  to  bring 
such  an  action, — which  Is  only  after 
an  order  of  the  court  making  a  call 
upon  the  stockholders  to  pay,  and  di- 
recting the  assignee  to  collect,  a  suf- 
ficient amount  to  satisfy  the  claims  of 
creditors.  Seovill  v.  Thayer,  105  U. 
S.  143,  26  L.  Ed.  968.  And  see  Mathis 
v.  Pridham,  1  Tex.  Civ.  App.  68,  20 
S.  W.  1016. 
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of  a  trostee  in  bankruptcy  until  a  demand  by  him.^  The  mere  fact 
that  the  creditor  has  no  knowledge  of  the  fraudulent  overvaluaticm 
of  the  prcqaerty  received  in  payment  for  stock  does  not  amonnt  to  a 
fraudulent  concealment  of  the  cause  of  action  which  will  prevent  the 
running  of  the  statute.'" 

A  suit  by  a  creditor  of  an  insolvent  corp<M«ti<Hi  to  compel  payment 
for  bonus  stock  issued  to  a  person  since  deceased  is  based  upon  a 
c(Hitangent' claim,  within  the  meaning  of  a  statute  permitting  claims 
to  be  prosecuted  against  a  decedent's  estate  after  the  usual  time  for 
the  presentation  of  claims,  when  such  claims  are  contingent.''*  And  it 
has  been  held  that  where  the  creditors  have  no  right  of  acticm  at  law 
but  can  only  ctnnpel  paymmt  by  a  suit  in  equity  to  which  the  cor- 
poration must  be  made  a  par^,  and  hence  the  matter  could  not  be 
adjudicated  in  the  probate  court,  the  failure  to  file  a  claim  in  the 
probate  proceedings  is  no  bar  to  a  suit  against  the  residuary  legatee 
of  the  deceased  stockholder.'" 

g  4136.  —  IsterraptiiHt  or  tolling  of  stAbita.  A  voluntary  appear-' 
ance  by  a  stockholder  in  a  creditor's  suit  is  equivalent  to  service  upcm 
him  and  stops  the  running  of  the  statute  in  his  favor.''^ 

The  filing  of  a  creditor's  suit  against  the  corporation  will  not  stop 
the  running  of  the  statute,  where  it  does  not  amount  to  the  institu- 
tion of  a  suit  against  the  stockholders,  and  no  r^ef  against  them  is 
asked  for.'"  Nor  will  the  appointment  of  a  receiver  for  the  corpora- 
tim,  without  more,  have  that  effect,™  even  though  he  is  given  author- 
ity to  sue  delinquent  stockholders.**  But  the  statute  is  tolled  both 
as  to  the  corporation  and  its  members  by  the  commencement  of  an 
action  by  a  creditor  to  sequestrate  the  corporate  prc^erty  and  the 

nSoathworth  v.  Morgan,  143  N.  T.  n  Williams  v.  Taylor,  99  Hd.  306,  57 

App.  DiT.  648,  128  N.  T.  Supp.  196,  AtL  Ml;  Witliama  v.  Walters,  97  Mi. 

aff'g  71  N.  Y.  Miae.  214,  128  N.  T.  113,  64  Atl.  767. 

Supp.  596,  judgment  rer'd  on  other  T»Davis  v.  Seott,  129  Ark.  226,  195 

grounds  205  N.  T.  293,  61  L.  B.  A.  (N.  8.  W.  383;  WilUams  v.  Taylor,  99  Hd. 

S.)  56,  98  N.  E.  490.  306,  57  Atl.  641. 

nparmelee   v.   Price,   20S   DL   644,  Notwithstanding   his    appointment, 

70  N.  E.  725,  aff'g  105  111.  App.  871.  a  creditor  may  aik  the  eonrt  to  Bssese 

n  EoapeB    v.    Northwestern    Hann-  the  stockholders  and  to  compel    the 

facturing  A  Car  Co.,  48  Uinn.  174,  15  receiver  to  sue   those  who   are  delin- 

li.  B.  A.  470,  31  Am.  8t.  Bep.  687,  50  ouent.    DaWa  v.  Scott,  129  Ark.  S26, 

N.  W.  1117.  196  8.  W.  383. 

TflOager  v.  Paul,  111  Wis.  638,  87  MWilliama  v.  Taylor,  99  Md.  306, 

N.  W.  875.  67  Atl.  641. 

T^Hawkina  v.  Donnerberg,  40  Ore. 
97,  68  Pac  601,  908. 
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exhibition  of  the  ckiim  of  snch  creditw.**  Mere  ignorance  <hi  the 
psrt  of  the  creditor  that  there  are  nnpud  Bubscriptions  will  not  stop 
the  numing  of  the  statute,  where  there  is  no  fraud  or  ctHicealment.** 

Where  a  suit  is  instituted  by  a  creditor  for  the  ben^t  of  himself 
and  all  other  creditors  who  may  come  in,  each  creditor  who  comes 
in  and  proves  bis  claim  has  a  right  to  be  ecmsidered  as  a  party  from 
the  beginning,  and  hence  the  time  elapsing  troia  the  oommeneement 
of  the  ori^nal  suit  to  his  becoming  a  party  will  not  be  ocnsidered  as 
a  part  of  the  time  limited  by  the  statute  for  enforang  his  claim.  And 
it  follows  that  if  the  original  suit  was  commenced  in  time,  a  creditor's 
claim  is  not  barred  although  the  penod  fixed  by  the  statute  had  ex- 
pired when  he  came  in.**  But  where  the  liability  is  enforced  in  s 
suit  to  wind  up  the  affairs  of  the  corporation,  the  statute  cwitinaes 
to  run  in  favor  of  stockholders  until  they  are  made  parties  and 
summons  is  issued  against  them.** 

An  injunction  restraining  a  receiver  from  prosecuting  actions 
against  certain  stockholders  does  not  stop  the  running  of  limitations 
in  favor  of  other  stockholders.**  It  has  been  held  that  a  provision  in 
an  order  allowing  the  claim  of  a  creditor  that  dividends  thereon  are 
to  be  withheld  pending  a  settlement  with  the  creditor  as  a  stockholder 
in  the  corporation  will  not  stop  the  running  of  the  statute  as  against 
him,  where  an  assessment  by  the  court  is  a  necessary  prerequisite  to 
the  c<^eetion  of  the  unpaid  subscriptions.** 

The  mere  filing  of  a  petition  to  rehear  the  decree  in  a  creditor's 
suit  directing  acticms  at  law  to  be  brought  against  the  stDckholders 
does  not  prevent  the  running  of  the  statute  in  their  favor.*^ 

npotu  V.  St.  Paul  Athletic  Park  Portland  St.  B.  Co.,  40  Ore.  2&S,  es 

AM-n,  84  Minn.  E17,  87  N.  W.  604;  Vat.  1052. 

London     k     Northweatern     Ameriean  A  bondholder  la   a  creditor  within 

Uortg.  Co.  V.  St.  Pftal  Park  Improve-  the  meaning  of  this  rule.    Fox  v.  Prod- 

mpnt  Co.,  84  Minn.  144,  86  N.  W.  872.  nee   Cold   Storage   Exchange,   192  HI. 

at  Where  creditore  are  elottied  viith  App.  301. 

the  power  to  aacertaiu  who  the  Stock-  UBoyd    v.    Mntual    Fire    Aas'n    of 

boldera  are  by  examination  of  the  cor-  Eon  Claire,  116  Wis.  ISS,  61  L.  B.  A. 

porate  books,  in   an   action   for  the  918,  96  Am.  St.  Sep.  948,  94  N.  W. 

enforcement    of    atoek    aubaeriptiona,  ITl,  90  N.  W.  1086. 

the   running   of   the   statute   of   Hmi-  U  Gold  v.  Painter,  101  Ya.  714,  44 

tationa  will  not  be  stopped  by  lack  B.  E.  920. 

CFf  knowledge  that  there  are  unpaid  M  Davis  v.  Seott,  129  Ark.  226,  19S 

■ubacriptioni.       Chilberg     v.     ffieben-  S.  W.  383. 

'  baum,  41  Wash.  663,  84  Pac.  698.  "7  Gold  v.  Paynter,  101  Va.  714,  44 

•■  Fox  V.  Produce  Cold  Storage  Ex-  S.  E.  920. 
ehsnge,  192  HI.  App.  301 ;  Donne  v. 
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Under  some  statates  limitatioiifl  do  not  nin  while  the  defeadant  is 
out  of  the  state.** 


ZXXIV.      PERSONAL  LUBIUTT  07  STOCEHOLDEBS  FOR  DEBTS  OF  THE 
CXJRPORATION 

§4137,  UabiUtr  i"^  ^^  abteno*  oS  ohartar,  statntory  or  oomti- 
tutionfhl  provisiom — Oeneral  prinoiplM.  A  conrt  of  equity,  as  we 
have  seen,  may  compel  the  stockholders  of  a  corporation,  at  the  suit 
of  creditors,  to  pay  in  any  balance  that  may  be  due  on  their  shares, 
when  such  payment  is  necessary  in  order  to  provide  funds  for  pay- 
ing the  debts  of  the  corporation.**  This,  however,  is  not  holding  the 
stockholders  of  the  corporation  personally  liable  for  its  debts,  but  is 
simply  reaching  assets  of  the  corporation,  and  applying  them  to  the 
payment  of  its  debts.  It  is  well  settled  that  stockholders  are  not 
personally  liable  for  debts  of  the  corporation,  either  at  law  or  in 
equity,  unless  such  liability  is  expressly  imposed  ■•  by  the  charta*,  or 


HTutUk  Water-Power  Co.  v.  Hop- 
kins, 79  Iowa  SS3,  44  N.  W.  797;  Gail- 
bert  V.  Eessiager,  173  Uo.  App.  «80, 


160  E 


.  17. 


M  See  1 4095,  Bupra. 

An  to  the  liability  in  equity  of  hold- 
orB  of  w&tered  or  fictitiously  paid  Up 
Block,  see  {  35Se  et  seq.,  Eupra. 

MUtaitod  autw.  United  States  t. 
Stanford,  161  V.  8.  41S,  40  L.  Ed. 
751,  aff'g  70  Ted.  348,  6B  Ted.  E5; 
Foarth  Nat  Bank  of  New  York  v. 
Francklyn,  120  U.  8.  747,  30  L.  Ed. 
825i  PoUsrd  v.  Bailey,  20  Wall.  520, 
22  L.  Ed.  376;  Central  WiHconeln 
Trust  Co.  V.  B&rter,  194  Fed.  S35,  aff'g 
Harru  v.  Northern  Blue  Graw  Land 
Co.,  185  Fed.  192;  Earrill  v.  Davia, 
168  Fed.  187,  22  L.  B.  A.  (N.  S.) 
1153,  rev'g  judgment  7  Indian  T.  1S2, 
15  Ann.  Cas.  1134,  104  8.  W.  573;  Ley- 
ner  Engineering  Worka  v.  Eempner, 
163  Fed.  605;  Hudson  v.  Limestone 
Natural  Oaa  Co.,  132  Fed.  410. 

AlAbanlK.  Snider 's  8ons '  Co.  t. 
Troy,  BI  Ala.  224,  11  L.  B.  A.  515,  24 
Am.  St.  Bep.  887,  8  So,  65S;  Smith  v. 
Huckabee,    53    Ala.    191  j    Magnolia 


Shingle  Co.  v,  J.  Zimmem's  Co.,  3 
Ala.  App.  578,  58  So.  90. 

ArkaoSM.  Davis  v.  Moore,  130  Ark. 
12S,  197  S.  W.  295 ;  Jone«  v.  Jarman, 
34  Ark.  323. 

OallfoiaU.  Oreen  v.  Beckmau,  59 
Cal.  545;  Freuch  v.  Tesefaemaker,  24 
Cal.  518,  540. 

OaionAo.  Liebbardt  v.  Wilson,  38 
Colo.  1,  120  Am.  St.  Bep.  97,  88  Pae. 
173;  Adams  v.  Clark,  36  Colo.  65,  10 
Ann.  Cas.  774,  85  Pac.  642. 

Ooonactlcnt.  Betts  v.  Connecticut 
Life  Ins.  Co.,  78  Conn.  442,  62  AU. 
345;  Word  v.  OriswoldviUe  Ufg.  Co., 
Itf  CoDD.  693. 

OMTgU.  Beid  v.  Eatonton  Hfg. 
Co.,  40  Ga.  98,  2  Am.  Bep.  563. 

Indiana.  Gainey  v,  Oilson,  149  Ind. 
58,  48  N.  E.  633;  Shaw  ▼.  Boylan,  16 
Ind.  384. 

lowK.  Warfietd  v.  Uarshall  Coun- 
ty Canning  Co.,  72  Iowa  666,  2  Am.  St. 
Bep.  263,  34  N.  W.  467;  HampMn  v. 
Weare,  4  Iowa  13,  66  Am.  Dec.  116. 

Xanaaa.  Bicknell  v.  Altman,  81 
Kan.  436,  105  Pac.  694. 

EcotockT.     Gravel  Switch  ft  L.  S. 
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by  scaae  statntoiy  or  constitutional  provision.  And  this  is  equally 
Co.  V.  Tarboro  Cotton  Factory,  174 
N.  C.  245,  93  S.  E.  T9D. 

OUo.  Ireland  v.  Palestine,  B.,  N. 
P.  ft  N.  W.  Turnpike  Co.,  19  Ohio  St. 
369;  Carr  v.  Iglebart,  3  Ohio  St.  457. 

Ongon.  Falls  City  Lumber  Co.  v. 
Watkina,  S3  Ore.  212,  09  Pae.  S84. 

PanniylTanla.  De  Haven  v.  Pratt, 
223  Pa.  633,  72  Atl.  1068;  BriDham  v. 
WellerBberg  Coal  Co.,  47  Pa.  St.  43. 

Bboda  lalaDd.  Atwood  t.  Bhode 
Island  AgT.  Bank,  1  B.  I.  376. 

Sooth  OuoUuft.  Parker  v.  Carolina 
SaT.  Bank,  53  8.  C.  583,  69  Am.  St. 
Bep.  888,  31  B.  B.  673;  Hall  -v.  Klinck, 
25  6.  C.  348,  60  Am.  Bep.  505 ;  South 
Carolina  Utg.  Co.  v.  Bank  of  South 
Carolina,  6  Bieh.  Eq.  227. 

Woods  V.  Wieka,  7  Lea 


Tel.  Co.  V.  Lebanon,  L.  &  L.  Tel.  Co., 
139  Ey.  151,  129  8.  W.  599;  Wheeler 
V.  Preston,  107  S.  W.  274;  Covington 
Stone  £  Sand  Coi  v.  Boaedale  Elee. 
Light  Jockey  Club,  25  Ey.  L.  Bep.  963, 
76  S.  W.  506. 

LonlslMifc.  Bond  A  Braswell  v. 
Scott  Lumber  Co.,  128  La.  818,  65  So. 
468. 

Hainan  Abbott  v.  Ooodall,  100  Ue. 
231,  60  Atl.  1030 ;  Libby  v.  Tobey,  82 
Me.  397,  19  Atl.  904;  Coffin  v.  Bieh, 
45  Ue.  507,  71  Am.  Dec.  559;  Adams  v. 
Wicasaet  Bank,  1  Qreenl.  361,  10  Am. 
Dee.  88. 

HaoaacliDaetta.  Auld  v.  Caont,  316 
Maae.  381,  103  N.  E.  933;  Whitney  t. 
Maiden  t  M.  B.  Co.,  202  Mau.  298, 
132  Am.  St.  Bep.  493,  88  N.  E.  007; 
Inhabitants  of  Norton  t.  Hodges,  100 
Uasa.  241;  Spear  v.  Grant,  16  Mass. 
S;  Tose  V.  Qiant,  IG  Mass.  605;  Tnu- 
tees  of  Free  Schools  in  Andover  v. 
FUnt,  13  Mete  539. 

HUaladi^  State  v.  MarahaU,  69 
Miss.  486,  13  Sor.  668. 

KIwoari.  Johnson  v.  United  B^ 
Co.,  247  Mo.  326,  152  B.  W.  362,  374. 

Nobraika.  Bawsou  v.  Taylor,  69 
Neb.  473,  95  N.  W.  1033;  Farmers' 
Loan  ft  Trust  Co.  v.  Funk,  49  Neb.  353, 
68  N.  W.  520. 

Knr  Janay.  Salt  Lake  City  Nat. 
Bank  V.  HendrickBon,  40  N.  J.  L.  62. 

New  Maxlca.  Jones  v.  Baukin,  19 
N.  M.  56,  140  Pac.  1120. 

K«w  T«k.  Chase  v.  Lord,  77  N.  Y. 
1;  Lowry  v.  Inman,  46  N.  T.  119; 
Seymour  t.  Stnrgeaa,  26  N,  Y.  134; 
Winne  v.  Mekrbaeh,  130  App.  Div. 
329,  114  N.  T.  Supp.  618;  Coulter  Dry 
Goods  Co.  V.  Bosenbaum,  74  Miee. 
679,  134  N.  Y,  Supp.  487;  New  York 
Air  Brake  Co.  v.  International  Steam 
Pnmp  Co.,  64  Misc;  347,  120  N.  Y. 
Supp.  683,  aff'd  136  App.  Div.  S31,  120 
N.  Y.  Supp.  1137;  Fieeland  t.  Mc- 
CuUough,  1  Den.  414,  43  Am.  Dec  685. 

Hortb  OuolUta,     Poeabontas   Fuel 
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Turnout.  Barton  Nat.  Bank  v,  At- 
kina,  72  Vt.  33, 47  AtL  176;  Daneby  v. 
Brown,  24  Vt.  197. 

Wuldngton.  Badere  v.  Goodrich,  63 
Wash.  050,  116  Pae.  274. 

West  TlrglnU,  Nimiek  v.  Uingo 
Iron  Works  Co.,  25  W.  Va.  184,  199. 

Exemption  from  individual  liability 
is  an  element  of  a  contract  made  with 
a  corporation.  Snider'*  Sons'  Co.  v. 
Troy,  91  Ala.  224,  11  L.  E.  A-  515,  24 
Am.  Bt.  Bep.  SS7,  8  So.  658;  Magnolia 
Shingle  Co.  v.  J.  Zimmem's  Co.,  3 
Ala.  App.  57S,  5S  So.  90. 

A  stockholder  who  does  not  partici- 
pate in  making  a  corporate  contract  ia 
not  liable  thereon.  Falls  City  Lumber 
Co.  V.  Watkins,  53  Ore.  212,  99  Pae 
SS4. 

A  petition  aeeking  to  hold  eertain 
stockholders  liable  on  a  eontraet  of 
the  corporation  on  the  ground  that 
they  were  its  principal  stockholders 
and  BA  such  received  the  benefit  of  the 
services  rendered  under  the  contract, 
but  which  fails  to  allege  that  they 
owed  anything  on  their  stock,  or  facta 
bringing  them  within  the  statute  im- 
poaing  liability  on  atockholdera  and  of- 
7145 
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true  of  a  stockholder  wbo  owns  all  *^  or  a  majority,"  of  the  capital 
stock.  Tke  reaacm  is  tbat  a  corporation  is  a.  legal  entity  or  artificial 
person,  distinct  from  the  memb^  who  compose  it,  ip  their  individual 
capacity;  and  when  it  contracts  a  debt,  it  is  the  debt  of  this  legal 
entity  or  artificial  person, — the  corporation, — and  not  the  debt  of 
the  individual  members."  "Personal  responMbility  of  stockholders 
is  inconsistent  with  a  body  corporate  at  common  law,  and  can  arise 
only  out  of  some  positive  prescription  by  legislative  aci."**  This 
is  one  of  the  features  which  distinguishes  a  corporation  at  common 
law  from  an  ordinary  partner^ip,  partners  being  individually  liable 
for  aU  the  debts  of  the  firm,  however  little  they  may  have  invested 
in  the  business,  and  it  is  one  of  the  chief -advantages  of  inoorporatiim. 
It  of  course  follows  that  an  executicm  **  or  attachment  **  againsL  a, 
corporation  cannot  be  levied  upon  the  individual  -property  of  its 
stockholders  or  members  unless  there  is  a  valid  charter,  statutory  or 
constitutional  provision  therefor. 


ficers  in  eertftiu  eases  on  inaolvenej 
and  OtBtAatioB  of  the  corporation, 
does  not  state  a  eaoae  of  action.  Bea- 
ton V.  Majors,  —  Tex.  Civ.  App.  • — , 
182  a  W.  712. 

Compare  Jaclcson  v.  Meek,  S7  Tenn. 
6»,  10  Am.  St.  Bep.  020,  0  S.  W.  28S, 
where  it  is  aaii:  "The  general  nile 
of  the  common  law  holds  the  share- 
holder cFf  a  corporation  liable  for  the 
debts  of  the  aoodatloR  onlf  eo  far  as 
he  maj  have  agreed  to  eontribnte  to 
the  capital  etoek  of  the  eompany^;  his 
liability  is  in  his  corporate  eapseity, 
and  is  deemed  the  primary  source  for 
the  payment  of  the  company 's  debts. ' ' 

n  Gravel  Bwiteb  t  L.  8.  Tel.  Co.  v. 
Lebanon,  L.  A  L.  Tel.  Co.,  139  Ky. 
151,  129  8.  W.  559. 

A  corporation  which  owns  all  of  the 
stock  of  another  corporation  is  not  lia- 
ble (or  a  breach  of  contract  by  the 
lattef.  New  York  Air  Brake  Co.  v. 
International  Steam  Pump  Co.,  64  N. 
Y.  Misc.  347,  120  N.  Y.  8upp.  683, 
aff'd  136  N.  Y.  App.  Div.  931,  120 
N.  Y.  Snpp.  1137. 

"In  the  absence  of  a  statatory  pro- 
vision on  the  subject,  the  acquisition 
of  all  the  stock,  property  and  assets 


of  a  corporation,  by  an  individual  or 
by  another  corporation,  doee  not  make 
the  new  holder  liable  to  pay  the  debts 
of  the  corporation."  Whiting  v.  Mai- 
den A  M.  B.  Co.,  202  Mass.  298,  132 
Am.  St.  Bep.  493,  SS  N.  E.  907. 

See  also  I  22  et  seq.,  supra. 

M  Stone  V.  Cleveland,  C,  a  &  St. 
L.  E.  Co.,  202  N.  T,  352,  35  L.  R.  A. 
(N.  S.)  770,  05  N.  E.  «10,  rev'g  13S 
N.  Y.  App.  Div.  907,  120  N.  T.  Supp. 
1147;  Quaid  v.  Batkowsky,  ~  N.  Y. 
App.  Div.  — ,  ITO  N.  Y.  Supp.  812; 
Badere  v.  Goodrich,  63  Wash.  650, 116 
Pac.  274. 

See  also  I  22  et  seq.,  supra, 

nSee  122  et  seq.,  supra. 

MDepoe,  J.,  in  Salt  Lake  City  Nat. 
Bank  v.  Hendriekson,  40  N.  J.  L.  52. 

M  Adams  v.  Wieasset  Bank,  1  Me. 
361,  10  Am.  Dec.  88. 

As  to  the  remedy  by  exeevtion  to 
enforce  a  statutory  liability  of  stock- 
holders for  corporate  debts,  see  1 4SZ1, 

M  State  v.  Marshall,  69  Misa  486, 13 
So.  668. 

As  to  attachment  in  proceedings  to 
enforce  a  statutory  liability  for  eor- 
porate  debts,  aee  1 4882,  infra. 
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Persons  who  undertake  to  do  business  as  a  corporation,  and  con- 
troet  debts,  after  an  ineffectual  attempt  to  incorporate,  or  without 
any  attempt  at  all,  may  be  personally  liaUe  as  partuetq  for  the  debts 
BO  contracted ;  but  this  is  on  the  ground  that  there  is  no  corporation 
at  all,  and  that  the  debts  are  their  individual  debta.*^ 

When  there  is  a  corporation,  and  it  contracts  debts,  stockholders 
do  not  become  personally  liable  therefor  because  the  cOTporation 
exceeds  its  powers.**  Nor  do  stockholders  become  personally  liable 
as  such  for  debts  of  Uie  corporation  by  falsely  representing  that  they 
are  liable.  In  such  a  case,  the  remedy,  if  any,  is  against  them  as  in- 
dividuals merely  to  recover  damages  for  the  deceit.**  Nor  do  they 
become  personally  liable  for  corporate  debts,  in  the  absence  of  a 
etatnto,  because  assets  of  the  corporation  have  been  illegally  distrib- 
uted among  or  withdrawn  by  them,  either  before  or  after  dissolution 
of  the  corporation.  The  remedy  of  creditors  in  such  a  case,  is  in 
eqoity  to  compel  restitution  of  the  assets  or  their  value,  end  their 
application  to  payment  of  the  debts.* 

g  4138.  —  Liability  for  tmrts.  The  stockholders  of  «  eorporaticfn 
are  not  individually  liable  for  its  torts,  whether  they  consist  in  mis- 

ration,  and  he  later  aoqiiiTed  stoek 
for  the  parpose  of  taking  corpor&te  ac- 
tion on  his  olaim  against  other  etock- 
holdera,  and  thereby  became  a  partner 
with  them,  and  in  pari  delicto  in  the 
fraud.  If  any  there  was.  Ivy  Frees  v. 
UcKecbnie,  S8  Waeh.  643,  158  PtM. 
1067. 

Bee  f  281,  supra,  and  see  anbd.  zxxvi 
"Individual  Liability  and  Bights  on 
Failnra  to  Incirrporate, "  infra,  this 
chapter. 

M  Second  Not.  Bank  of  Cincinnati 
V.  Hall,  36  Ohio  St.  166;  Medill  v. 
OoIUer,  16  Ohio  St.  699;  Ohio  Life 
Insuranee  A  Trust  Co.  v.  Msrohants' 
Insurance  ft  Trast  Co.,  11  Humph. 
(Tenn.)  1,  63  Am.  Dec.  742;  Searlght 
T.  Payne,  2  Tens.  Ch.  175. 

MBeld  V.  Eatonton  Mfg.  Co.,  4g 
Ga.  DB,  Z  Am.  Bep.  563.  See  Searigbt 
V.  Payne,  2  Tenn.  Ch.  173. 

1  See  the  chapter  on  Insolvency. 

As  to  the  right  to  reoovar  dividends 
nnlawfully  paid,  see  18733  et  seq., 
Bopra. 


VTNew  Tork  Nat  Eieh.  Bank  v. 
CrowBll,  177  Pa.  at.  313,  35  Atl.  613. 

Where  there  Is  no  aneh  compliance 
with  The  statute  as  to  make  even  a  de 
facto  corporation,  the  membera  are 
liable  to  ereditora  as  individuals. 
Ueyer  v.  Bmneon,  104  8.  C.  84,  S8 
8.  E.  3S9. 

Many  courts  have  held  that  where  a 
corporation  is  organised  for  an  unlaw- 
ful purpose,  the  incorporators  may  be 
held  as  partners.  But  it  has  been  held 
that  the  stockholders  of  an  illegal  in- 
vestment company  cannot  be  held  lia- 
ble on  its  prior  lawful  eontract  for 
printing  and  aapplies,  where  it  was 
organized  and  they  became  stockhold- 
ers in  good  faith,  and  upon  diHCOVorlng 
that  its  investment  contracts  were  Il- 
legal, they  were  called  io  and  the 
money  paid  under  them  was  refunded, 
and  the  company  did  not  engage  in 
any  further  unlawful  business,  es- 
pecially where  sneh  printing  contract 
was  made  by  the  plaintiff  with  full 
knowledge  of  the  nature  of  the  eorpo- 


d  by  Google 


§  4138] 


Pbttate  Colorations 


[Ch.56 


feasance,  malfeasance  or  nonfeasance,  if  they  have  not  in  any  way 
participated  therein,'  unless  th^  are  made  liable  by  aome  express 
charter,  statatory  or  ewistitotionai  provision* 

§4139. — Power  of  oorporatdon  to  make  itocMu^den  liable;  by- 
laws. It  is  not  within  the  power  of  a  corporation,  unless  it  is 
anihorized  by  the  charter  or  by  some  other  statute,  to  bind  the  stock- 
holders to  personal  liability  for  its  debts,  without  their  consent,  by 
agreement  with  ita  creditors,  by  resolntion  or  otherwise*  A  bank, 
for  example,  cannot  make  its  stockholders  liable  on  its  note»  or  bills 
by  printing  thereon  a  notice  that  they  are  so  liable ;  *  and,  in  the  ab- 
fence  of  charter  or  statutory  authority  therefor,  a  corporation  can- 
not make  a;  valid  by-law  imposing  upon  stockholders  personal  liability 
for  its  debts,'  unless  they  eonacDt.'    Nor,  in  the  absence  of  plain 


■  tJnltod  SUtM.  Johns-Pratt  Co.  t. 
Sachs  Co.,  170  Fed.  TO,  aff  'g  judgment 
1«B  Fed.  311,  as  to  ihia  point;  Hnd- 
«0[t  V.  Limestrae  Natural  Gas  Co.,  13S 
Fed.  410. 

nunols.  Peek  v.  Cooper,  8  111.  App. 
403,  aB'd  112  nL  192,  S4  Am.  Bep. 
£31. 

TwiUm*.  H&rtder  v.  Ooihen  Chum 
&  Ladder  Co.,  55  Ind.  App.  45fi,  104 
N.  E.  34. 

Atehison,  T.  &  8.  F.  B.  Co. 


They  are  not  responaible  for  the 
frandulent  repreaentations  of  an  agent 
of  the  corporation  made  to  induce  the 
Bale  of  Btoek,  where  they  did  not  take 
any  part  in  or  aanction  sueh  repre- 
Bentatlons,  and  did  not  know  of  them. 
Flood  v.  BuBch,  165  Mo.  App.  142,  146 
B.  W.  73. 

Bat    a    stockbolder    may    be    held 

jointly    liable    with    the    corporation 

where  he  directed  and  wan  behind  ita 

aeta.     Chicago  By.  Equipment   Co.   v. 

T.  Cochran,  43  Kan.  225,  7  L.  B.  A.      Perry  Side  BeaTing  Co.,  170  Fed.  968, 

"     ~  judgment  rev'd  178  Fed.  449. 

See  also  |  31,  supra. 

(See  14164,  infra. 

4a«orgla.  Reid  v.  E&tonton  Mfg. 
Co.,  40  Ga.  98,  2  Am.  Bep.  503. 

HMTlBiid.  Vincent  v.  Chaiman,  10 
GiU  *  J.  279. 

MiBwcTmxiU.  Tmatees  of  Free 
Sehools  in  Andover  v.  Flint,  13  Uetc. 


ton  V.  Hodges,  100  Mass.  241. 

MtcTilgm     Bohn  V.  Brown,  83  Mich. 

257. 


Cable  V.  McCnne,  26  Mo. 
E71,  72  Am,  Dec.  214 ;  Flood  v,  Buseh, 
165  Mo.  App.  142,  146  8.  W.  73. 

Hehraaka.  Doolittle  v.  Harsh,  11 
Neb.  243,  g  M.  W.  54. 

Mew  ToA.  Merrick  v.  Van  Bant- 
voord,  34  N,  Y.  EOS;  Heacock  v.  Sher- 
man, 14  Wend.  58. 

Oregon.  Poley  v.  Laeert,  35  Ore. 
168,  58  Pae.  37. 

Texas.  Belo  t.  Fuller,  84  Tex.  450, 
31  Am.  St.  Bep.  75,  19  S.  W.  616; 
Kirby  T.  Hayden  (Tei.  Civ.  App.), 
125  8.  W.  993. 


Ohio.  Ireland  v.  Palestine,  B.,  N.  P. 
ft  N.  W.  Turnpike  Co.,  19  Ohio  St.  369. 

tLowry  v.  Inman,  46  N.  T.  IIB, 
And  see  Beid  v.  Eatonton  Mfg.  Oo., 
40  Ga.  98,  2  Am.  Bep.  563. 

■  See  1612,  supra. 

T  See  E  4140,  infra. 
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statutory  authority,  can  such  liability  be  imposed  by  a  provisjcm  in 
the  articles  of  incorp(»:«t>on.* 

g  4140.  —  Agreement  or  oonient  of  stookhidden.  Stockholders,  of 
course,  may  render  themselves  personally  liable  for  debts  of  the  cor- 
poration by  express  agreement  or  consent,  provided  their  promise 
has  a  consideration  to  support  it,  and  is  in  writing,  when  this  is  neces- 
sary under  the  statute  of  frauds,  but  their  liability  in  Boch  case  is  not 
as  stockholders,  but  as  individuals.* 


(An  amendment  of  the  Artlelu  so 
as  to  impose  an  additional  liability  on 
stockholders  who  had  paid  foi  their 
stock  in  fnll  was  held  not  to  be  war- 
ranted b7  a  statntorj  provirion  per- 
mitting the  articles  to  contain  ' '  aueh 
Other  proviaionB  or  artieles,  "  •  • 
not  inconaiBtent  with  law,"  as  the  in- 
corporators might  deem  proper  to  be 
inserted  tor  the  iaterests  of  the  cor- 
poration, etc.,  and  also  to  be  a  de- 
parture from  the  nnifomutjr  of  eor- 
porate  powers  and  privileges  intended 
by  the  statnte.  Central  Wisconsin 
Trust  Co.  V.  Barter,  1S4  Fed.  S3G, 
aS'glSSFed.  192. 

Am  to  the  effect  genoiaUj  of  provi- 
t>ioua  in  the  articles  not  required  to  be 
inserted,  see  i  207,  supra. 

■  Unltad  StatMk  B.  B.  Thompson 
Estate  Co.  t.  Weinhaid,  247  Fed.  951, 
aC'g  242  Fed.  316;  Wilson  v.  Knowles, 
313  Fed.  782. 

OaUfoinla.  London  ft  &  F.  Bank  v. 
Parrott,  125  Cal.  472,  73  Am.  Bt.  Bep. 
64,  68  Pae.  164. 

a«Oigia,  Beid  T.  Eatonton  Mfg.  Co., 
40  Qa.  98,  2  Am.  Bep,  663. 

Iowa.  Watt  T.  Qerman  SaT.  Bank, 
165  N.  W.  897;  Uinden  Canning  Co.  v. 
Henslej,  149  Iowa  168,  126  N.W.  1115 
(eonatming  a  bond  given  hy  stock- 
holders to  secure  certain  corporate 
debts). 

laOnlfliaiu.  Cttizens' Bank  of  Louis- 
iana T.  Folae,  123  La.  918,  49  So.  641; 
Oreen,  Harding  A  Co.  t.  J.  U,  Belf  * 
Co.,  14  La.  Ann.  828. 

Trustees   of    Free 


Schools  in  Andover  v.  Flint,  13  Mete. 
639. 

Ti«i.>ngm.i  People's  Bank  v.  Me- 
MahOD,  160  Mich.  46,  126  N.  W.  es. 

HlntuBOta.  Smith  v.  Armstrong,  12S 
Minn.  69,  146  N.  W.  617. 

Texu.  Zachry  A  Qerhart  v.  Peter- 
son k  Avant,  —  Tex.  dv.  App.  — , 
171  S.  W.  494. 

Utab.  Dotson  t.  Hoggan,  44  Utah 
296,  140  Pac.  128. 

WlBConsliL  Hannah  v.  EInnth,  161 
Wis.  467,  Ann.  Cas.  1017  C  681,  164 
N.  W.  986. 

See,  aa  to  agreements  of  stockhold- 
ers imposing  individual  liability, 
Wbeat  V.  Frankfort  Cotton  Mill  Co., 
4  Ky.  L.  Bep.  620. 

Ou&ranty  by  stockholders  of  pay- 
ment of  corporate  debt.  London  ft  S. 
F.  Bank  v.  Parrott,  126  Cal.  472,  73 
Am.  St.  Bep.  64,  68  Pac.  164;  Citizens' 
Bank  of  Louisiana  v.  Poise,  1S3  L«. 
918,  4B  So.  641. 

Guaranty  to  aave  harmless  a  person 
indorsing  a  corporate  note.  Wilson  v. 
Knowles,  213  Fed.  7SS. 

Minutes  of  a  eoriKn-ate  meeting 
(howing  that  a  motion  that  the  cor- 
porate debts  be  paid  by  the  stock- 
holders was  made  and  seconded  do  net 
■how  an  agreement  by  the  stockhold- 
ers to  pay  them,  where  they  do  not 
pbow  that  sneh  motion  was  voted  upon 
or  adopted,  especially  where  it  is 
shown  by  other  evidence  that  it  was 
not.  Asbury  v.  Mauney,  173  N.  C. 
454,  92  S.  E.  267. 

The  adoption  of  a  resolution  at  a 
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A  promise  by  a  gtoekholder  to  pay  a  debt  of  the  oorporatitsi,  be- 
ing a  promise  to  answer  for  the  d^t  of  another,  is  within  the  statute 
of  fraads,  and  must  be  iu  writing,  unless  there  are  circumstances 
taking  it  out  of  the  statute.*' 

A  by-law  making  stockhiriders  personally  liable  for  corporate  debts, 
consented  to  by  all  the  stockholders,  and  r^ed  upon  by  a  creditor 
in  dealing  with  the  corporation  and  extending  it  credit,  would  no 
doubt  operate  as  an  agreement  between  the  stockholders,  as  individ- 
oals,  and  the  creditor,  so  as  to  render  them  liable  to  him,  but  they 
would  be  liable,  in  the  absence  of  a  charter  or  statutory  provision 
authorizing  such  a  by-law,  as  individuals  merely,  and  not  as  stock- 


Btockbold«Ta'  meeting  thftt  the  stoek- 
holdere  P&7  the  corporate  debts,  is 
not  the  action  of  the  eorporstion,  bnt 
at moBt amounte tone  more  thsnaper- 
Bonal  agreement  between  the  atook- 
boldara.  A^bur)'  r.  Uanne?,  173  N.  C 
454,  92  B.  E.  267. 

A  reaolution  adopted  at  a  stoekhold- 
era'  meeting  that  the  debts  of  the 
eorporatiou  be  paid  by  "the  stoek- 
holdera"  means  all  of  the  atoekhcdd- 
en,  and  ia  in  the  nature  of  a  propoaal 
which  does  not  become  effective  where 
atookholdera  who  were  not  present  at 
the  meeting  refnse  to  give  their  con- 
sent. Asbnrjr  V.  Hanne^,  17S  N.  C 
454,  92  8.  E.  207. 

A  reaolution  of  record  of  a  corpora- 
tion, that  each  stockholder  of  a  cor- 
poration eliall  indorse  the  company's 
paper  to  the  extent  of  his  atock,  does 
not  impose  npon  the  stockholders  in- 
dividual liability  on  paper  of  the  com- 
pany indorsed  by  them  without  re- 
course.    Martin  v.  Fitch,  65  Ind.  216. 

To  warrant  a  recwery  by  a  creditor 
under  an  agreement  by  stockholders  to 
pay  certain  indebtedness  of  the  cor- 
poration, it  must  appear  that  his  elijim 
is  a  part  of  the  indebtedness  so  agreed 
to  be  paid.  Bobinson  v.  Nash  villa 
Center  Co-operative  Creamery  Au'n, 
115  Minn.  43,  131  N.  W.  850. 

Whore,  by  the  terms  of  the  agree- 
ment, the  liability  of  the  stockholders 
to  pay  corporate  debts  ia  joint  and 


several,  each  is  liable  for  the  entir9 
indebtedness,  and  any  creditor  In  the 
class  referred  to  in  the  agreement  may 
ninintain  an  action  at  law  on  his  ovm 
behalf  against  any  or  all  the  stock- 
holders. Hence  there  is  no  ground  for 
a  suit  in  equity  on  behalf  of  all  the 
creditors  against  all  the  stoekholdera 
to  fix  the  liability  of  each  and  to  com- 
pel each  to  contribute  to  a  fund  to 
pay  such  debts.  Bobinson  v.  Nash- 
ville Center  Co-operative  Creamery 
Ais'n,  116  Minn.  43,  131  N.  W.  S56. 

1*  Trustees  of  Free  Schools  in  An- 
dover  y.  Flint,  13  Uete.  (Mass.)  S39; 
Winne  v.  Mehrbaeh„  130  N.  Y.  App. 
Div,  329,  114  N.  Y.  Supp.  fllS. 

An  agreement  by  a  stockholder  to 
"indemnify  and  hold  harmless"  a  cor- 
porate creditor  on  aecoont  of  the  ex- 
tension of  credit  or  the  sale  of  goods 
to  tha  corporation,  is  a  promise  to  an- 
swer for  the  debt  or  default  of 
another.  Goldie-Klenert  Distribnting 
Co.  V.  Bothwell,  67  Wash.  264,  Ann. 
Oas.  1913  D  S49,  121  Pao.  60. 

The  minutes  of  a  stoekholdera'  meet- 
ing, signed  only  by  the  secretary  as 
AQch,  showing  the  adoption  of  a  mo- 
tion that  certain  debts  be  paid  by  the 
stockhcriders,  are  not  a  sufficienb  mem- 
orandum to  satisfy  the  etxtnte,  since 
such  a  signature  does  not  purport  to 
be  that  of  the  signer  aa  agent  of  the 
stockholders,  end  since,  in  any  event, 
one  of  the  contracting  partiaa  eaanot 
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holdera.*^  It  has  been  held  that  a  stockholder  does  not  become  liable 
to  a  creditor  of  the  corporation,  evea  individnally,  nndtAr  a  by-lav 
imposing  personal  liability  npoo  sbockholden  for  corporate  debts, 
merely  because  he  signed  the  by-laws,  if  it  does  not  appear  that  he  did 
BO  for  any  other  purpose  than  to  become  a  member  of  the  corporation, 
or  that  the  creditor  ccaitracted  on  the  faith  of  the  by-law,  or  with 
knowledge  of  its  existence." 

Where  a  loan  is  made  to  a  owporaticHi  on  its  b(»id  and  mortgage, 
and  the  stockholders  beetHue,  by  (Hmtract,  sureties  for  repayment  of 
the  loan,  otJier  creditors  of  the  company  have  no  equi^  to  compel 
the  leader  to  exhaust  his  remedy  against  the  stockholders  as  sureties . 
before  reaorting  to  the  corporation  and  the  property  for  payment" 

An  agreement  among  stockholders  to  pay  corporate  debts,  to  which 
the  creditors  are  not  parties,  could  not  be  enforced  by  the  creditors 
at  oommon  law,  but  would  be  binding  as  between  the  stockholder^." 

§4141.  StUntory  liability  in  ^neraL  The  legislature  clearly 
has  the  power  to  impose  upon  the  stockholders  of  a  corporation  in- 
dividual liability  for  its  debts  to  any  extent  it  may  see  fit,  unless  con- 
trolled by  special  constitutional  provisions,  if  it  imposes  the  liability 
at  the  time  the  corporation  is  created.^*  But  it  has  no  right  to  in- 
crease the  liability  of  the  existing  stockholders  of  a  corporation  after 
its  creation,  or  to  impose  a  liability  upon  them  where  none  existed 
before,  unless  they  consent,  or  unless  it  has  reserved  the  power  to 

be  the  agent  of  the  other  for  tlte  par-  charter  nnder  which  a  eorporatlon  is 

poae  of  binding  him  by  his  signature  organlEed  or  In  the  general  Btatntory 

under  the  statute  of  frauds.     Asbnry  law.     Barton  Nat.  Bank  v.  Atkine,  72 

T.  Manney,  173  N.  C.  «4,  92  8.  E.  287.  Vt.  33,  17  Atl.  176. 

It  Bee  Beid  v.  Eatonton  Mfg.  Co.,  The  Colorado  atatnte  impoalng  don- 

40  Ga.  98,  2  Am.  Bep.  563;  Flint  t.  ble  liability  on  Btoekholders  in  banlis 

Pierce,  99  Mase.  68,  96  Am.  Dec.  691;  wu  passed  in  conformity  to  the  eimstl- 

Traatees  of  Free  Schools  in  Andover  v,  tutiona)     requirementa.       Adams     v. 

Flint,  13  Hetc.  (Maes.)  '^39.  Clark,  36  Colo,  6S,  10  Ann.  Gas.  774, 

See  also  ^t  498,  512,  supra.  85  Pae.  648. 

11  Flint  T.  Pleree,  99  Mass.  68,  96  Prior  to  the  Act  of  1803  (2  Park's 

Am.  Bee.  691.  Ann.  Code  1914,  I  2270)  there  was  no 

l^SoDth  Carolina  Mfg.  Co.  t.  Bank  general  statute  in  Oeorgia  regulating 

of  South  Carolina,  6  Bieh.  Eq.  (S.  0.)  the  individual  liab&ity  of  atoekhold- 

227.  ere  in  banks,  and  such  liability  was  in 

14  See  Blpley  v.  Sampson,  10  Pick,  each  instance  dependent  on  the  pro- 

(Mass.)  371.  visions    of    the    apeeial    charter    ^ 

IB  United  States  Trust  Co.  V.  United  each  particular   bank.     Wheatley  t. 

Statra  Fire  Ins.  Co.,  18  N.  T.  199.  Qltrver,  125  Oa.  710,  E4  8.  E.  626;  Beid 

A  provision   imposing  personal   lia-  v.   Be  Jamette,   123  Oa.  787,  3  Ann. 

bility  may  be  contained  In  a  special  Cas.  1117,  51  8.  E.  770, 
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alter,  ameDd  or  repeal  the  charter  of  the  eorporatioD  or  the  general 
law  under  which  it  was  formed.**  Nor  can  it  take  away  or  impair  a 
right  of  existing  creditors  of  a  corporation  to  resort  to  the  liability 
of  ita  stockhcdders  for  the  paymcait  of  their  claims.^'  And  of  course, 
where  the  liability  is  imposed  by  the  constituticHi,  the  legislature 
has  no  right  to  relieve  the  stockholders  from  liability,  or  to  impose  a 
different  liability.*' 

The  liability  is  to  be  determined  by  the  statutes  in  force  when  the 
indebtedness  of  the  corporation  was  contracted.*' 

It  is  sometimes  expressly  provided  by  statute  that  corporations 
shall  have  power  to  exempt  the  private  property  of  members  from 
liability  for  corptH^te  debts.** 

A  provision  that  "the  rodividoal  property  of  the  stockholders" 
shall  be  liable  for  the  ultimate  payment  of  debts,  does  not  mean  that 
the  liability  can  be  enforced  only  in  a  snit  which  seeks  to  subject 
specific  property  of  the  stockholder,  but  imposes  a  liability  which  ' 
may  result  in  a  personal  judgment  against  him  which  will  bind  all  of 
his  property  at  the  date  of  the  judgment  and  any  that  he  may  there- 
after acquire.'* 


W  See  S  4146,  infra. 

IT  See  i  4147,  infra. 

!•  See  i  4142,  inf rA. 

i>  Seymour  v.  Bank  of  Hinnmota, 
79  Minn.  211,  81  N.  W.  1059;  PaU  v. 
Bank  of  Newton,  116  Mias.  666,  77  Bo. 
601;  Leightou  v.  Leighton  Lea  Ass'n, 
146  N.  Y.  App.  Div.  265,  130  N.  T. 
8upp.  035. 

The  liability  is  detennined  by  the 
law  in  force  when  it  ia  alleged  to  have 
been  created.  Heinze  t.  South  Green 
Bay  Land  ft  Dock  Co.,  109  Wis.  99,  85 
N.  W.  145. 

The  liability  of  the  stockbolderH  of  a 
bank  to  depoBitora  aeeruea  with  the 
making  of  the  deposit,  and  not  at  the 
date  of  the  bank's  charter.  Pate  v. 
Bank  of  Newton,  116  Hiaa.  666,  77  So. 
601. 

Where  cartificatea  of  deposit  issued 
l>y  a  hank  before  the  passage  of  bji 
act  changing  tbe  statutory  Uability  of 
atockholders  are  renewed  after  pas- 
sage of  the  act,  the  old  certifleates  be- 
ing Borreitdered,  and  new  ones  taken 


in  their  stead,  and  a  part  of  the  prin- 
cipal being  paid  in  some  eases,  and 
interest  in  others,  the  new  certificates 
are  to  be  treated  as  new  oontracta  for 
the  purpose  of  determining  the  liabil- 
ity of  stockholders.  Seymoar  v.  Ba&k 
of  Minnesota,  79  Minn.  211,  81  N.  W. 
1059.    And  see  |  «197,  infra. 

MJohnson  v.  Tennessee  Oil,  etc., 
Co.,  74  N.  J.  Bq.  32,  69  Atl.  788,  con- 
struing the  Aricoua  statute  to  thla  ef- 

Uuder  Comp.  Laws  1907,  1 315,  snbd. 
11,  the  private  property  of  stoeUiold- 
ert  may  be  exempted  from  liability 
for  corporate  debts  by  a  provision  to 
tbat  effect  in  the  articles  of  incor- 
poration. Dotson  V.  Hoggan,  44  Utah 
29S,  140  Pac.  128. 

■1  Hence  it  is  not  necessary,  in  a 
suit  to  enforca  such  liability,  to  allege 
that  the  stockholder  has  any  property, 
or  of  what  bis  property  consista. 
Wheatley  v.  Glover,  125  Qa.  710,  54 
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g41ti.  Kff«Gt  (tf  conatitatloD&l  ptmiaiam.  Where  the  constitu- 
tion of  a  state  makes  the  atockhcdders  of  a  corporation  liable  for  its 
debts,  the  legislature,  of  course,  has  do  power  to  exempt  them  from 
liability  or  to  impose  a  different  liability  &om  that  fixed  by  the  c(m- 
stitution,"  or  to  restrict  the  rights  therein  givoL  to  the  corporate 
creditors.**  Nor  can  provisions  in  the  articles  of  incorporation  have 
that  effect.**  And  if  the  constitution  exempts  .stoekholdera  trmn 
liability  other  than '  tor  unpaid  stock,  no  other  liability  can  be  im- 
posed hy  legislation  or  by  the  judgment  of  a  court.**    So  it  has  been 


numtad  SUtea.  Whitman  v.  Na- 
tional Bank  of  Oxford,  176  U.  S.  550, 

44  L.  Ed.  587. 

AlfcbanUL  Central  AgrienltnrBl  ft 
Mechanical  An  'n  v.  Alabama  Gold 
Life  Ina.  Co.,  70  Ala.  120. 

OoUfomla.  MeOowan  v.  McDonald, 
111  Cal.  57,  52  Am.  St.  Bep.  149,  4S 
Pac.  41S;  FTench  v.  TeachemakeT,  24 
Cal.  518. 

UuTlaiUL  Mister  v.  Thomoa,  122 
Hd.  445,  89  Atl.  844. 

UletilgaiL  Foater  v.  Bow,  120  Mich. 
1,  77  Am.  St.  Bap.  506,  7S  N.  W.  696; 
Milroy  T.  Span  Mountain  Iron  Mln. 
Co.,  43  Mich.  231,  5  N.  W.  287. 

Mbuuaoto.  Way  v.  Baraoy,  116 
Minn.  285,  38  L.  B.  A.  (N.  8.)  648, 
Ann.  Oaa.  1013  A  719,  133  N.  W.  801; 
AndeTBOn  v.  Anderson  Iron  Co.,  65 
Minn.  281,  33  L.  B.  A.  510,  68  N.  W.  49. 

Nelmaka.  Van  Pelt  v.  Oardner,  S4 
Neb.  701,  75  N.  W.  874. 

Nev  Toric  BameB  t.  Arnofld,  28 
Miac.  197,  51  H.  Y.  Snpp.  1100,  aff'd 

45  App.  DiT.  314,  61  N.  T.  Snpp.  8S, 
aff 'd  169  N.  Y.  «11,  62  N.  E.  1063. 

CHdo.  State  V.  Shennan,  22  Ohio 
St  411. 

Bontli  OanUsa.  Parker  v.  Carolina 
Sav,  Bank,  53  8.  C.  5&3,  69  Am.  8t. 
Bep.  888,  31  8.  E.  673. 

The  legiilatnre  cannot  limit  the  ef- 
fect of  the  eonetitntionol  piovinon. 
Weetero  Poe.  B.  Co:  t.  Godfrey,  166 
CaL  346,  Ann.  Cm.  1015  B  825,  136 
Pac.  284. 

If  the  constitution  imposes  liability 
upon  the  Btockboldera  of  all  corpora- 


tions, the  le^slatnTe  cannot  exempt 
the  Htoekhiriders  of  any  corporation 
from  liability,  whether  created  by  spe- 
cial act  or  nnder  a  general  law.  tta- 
Gowon  V.  McDonald,  111  Cal.  67,  52 
Am.  St.  Bep.  149,  43  Pac.  418;  Ander- 
son T.  Anderson  Iron  Co.,  65  Minn. 
281,  33  L.  B.  A.  510,  68  N.  W.  49. 

The  South  CaroUna  constitutional 
pTOvlsion  (art.  12,  f  6)  that  the  ^n- 
erol  aesembly  shall  grant  no  banking 
charter,  except  on  eonditlon  that  the 
stockholders  shall  be  liable  to  the 
amount  of  their  stock,  ia  not  self-exe- 
enting,  and  does  not  prevent  the  legis- 
lature from  imposing  upon  stoekhold- 
era  of  banka  a  greater  liability  than 
to  the  extent  of  their  stock,  in  pursn- 
ance  of  the  farther  eonstitntional 
provision  (|  4)  that  dnea  from  corpora- 
tiona  shall  be  soenred  by  sneh  individ- 
Dol  liability  and  other  means  as  may 
be  prescribed  by  law,  and  the  provi- 
sion (1 5)  that  all  laws  paased  pursu- 
ant to  it  shall  provide  for  fixing  the 
personal  liability  of  stockholders 
under  proper  limitations,  etc.  Parker 
V.  Carolina  Sav.  Bank,  63  S.  C.  683, 
60  Am.  St.  Bep.  888,  31  8.  E.  873. 

U  Golden  V.  Cervenka,  2TS  HI.  409, 
116  N.  E.  273;  Union  Nat.  Bank  of 
Omaha  v.  HaUey,  10  8.  D.  474,  104 
N.  W.  218. 

■4  Security  Trust  Co.  v.  Pord,  76 
Ohio  St.  322,  6  li.  &  A.  (N.  8.)  263, 
70  N.  B.  474. 

» Snider 'e  Sons'  Co.  v.  Troy,  91 
Ala.  224,  n  L.  B.  A.  SIS,  24  Am.  St. 
Bep.  887,  8  So.  6S8. 
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btld  that  where  the  confititution  imposes  a  liability  to  each  indiyidual 
creditor  on  each  individual  stockholder,  a  statute  permitting  a  receiver 
to  enforce  the  liability  is  invalid  as  being  "an  unauthorized  inters 
ference  wiUi  the  rights  of  the  creditors  to  authorize  the  collection  of 
the  indebtedness  due  to  them  individually  by  a  stranger,  and  with 
the  rights  of  the  stockholders  to  compel  th&oa.  to  pay  to  a  stranger 
whoi  the  legislature  has  no  authority  to  make  the  receipt  of  the 
stranger  a  discharge  of  the  debt."  ** 

If  the  ctmstitotion,  however,  merely  provides  that  stockholders  shall 
be  individually  liable  for  corporate  debts,  without  fixing  ihe  estesat 
of  their  liability,  the  legidature  has  power  to  Sx  its  extent"  And 
if  no  mode  of  enforcing  the  liability  is  prescribed  by  the  constitution, 
the  legislature  may  prescribe  a  mode  of  enforcing  it.** 


M  Qolden  T.  Cervenka,  878  lU.  iO0, 
116  N.  E.  273. 

See  alM  WiUiane  t.  Carver,  171 
CaL  6S8,  164  Pae.  472,  where  it  wu 
said  that  to  eeaatnie  a  atatute  giving 
the  Bvperintendent  of  banks  the  right 
to  enforce  the  individoal  liability  of 
Btockholdere  of  banks  eo  aa  to  give 
him  the  right  to  enforce  their  eoneti- 
tational  Uability  to  creditors  wonld 
deprive  the  cieditor  of  his  oonstitn- 
tiooal  right  to  enforce  sneb  liability, 
and  inpOBe  additional  burdens  upon 
the  etoekh  older*. 

TA  constitntional  provisioii  that 
the  etockboldere  shall  be  snbjeet  to 
such  liabilities  and  restrletianB  as  shall 
be  provided  by  law,  is  intended  ta 
render  them  liable  In  snob  degree  and 
manner  a^  the  lagialatiire  may  Me 
proper.  Hampson  v.  Weare,  4  Iowa  13, 
66  Am.  Dec.  116. 

Where  the  eonstitntioik  previdea 
that  each  stockholder  shall  be  individ- 
nalty  and  personally  liable  for  hie  pro- 
portion of  all  the  corporate  debts  and 
liabilities,  the  legislatnre  has  power  to 
r^ulate  the  liability  and  to  preaeribe 
the  mle  by  which  each  stockholder's 
proportion  shall  be  ascertained.  Lar- 
rabee  v.  Baldwin,  3S  Gal.  1S5:  French 
V.  Teschemaker,  21  Cal.  516, 

Under  such  a  provision  it  is  within 
the  power  of  the  legislature  to  make 


each  stockholder  liable  for  bis  pro- 
portion of  all  the  debts  of  the  eor- 
iwration  contracted  while  he  is  a 
stockholder.  Larrabee  v.  Baldwin,  35 
Cal.  1S5. 

WDattadSUteK  Borland  v.  Haven, 
37  Fed.  394. 

OaUfornla.  Gardner  v.  Bank  of 
Napa,  160  Gal.  577,  117  Pac.  667. 

Iowa.  Hampson  y.  Weare,  4  Iowa 
13,  66  Am.  Dec.  116. 

Mli-lny^H  Milroy  v.  Spurr  Moun- 
tain Iron  Min.  Co.,  43  Mich.  231,  5  N. 
W.  287. 

aonth  Dakota.  Union  Nat.  Bank  of 
Omaha  v.  Halley,  19  8.  D.  471,  104 
N.  W.  213. 

The  mode  and  means  of  enforcing 
the  doable  liability  imposed  by  the 
Minnesota  Const! tntion  are  subject 
to  legislative  regulation.  Selig  v. 
Hamilton,  234  U.  B.  652,  66  L.  Ed. 
749,  Ann.  Gas.  1917  A  104;  Converse 
V.  Hamilton,  224  U,  8.  243,  56  L.  Ed. 
740,  Ann.  Cas.  1913  D  1292,  nv'g  judg- 
ment 136  Wia.  689,  US  N.  W.  190; 
Bernheimer  v.  Converse,  206  U.  8.  616, 
51  L.  Ed.  S16i  Way  v.  Barney,  116 
Minn.  285,  38  L.  B.  A.  (N.  a)  648, 
Ann.  Cas.  1913  A  71»,  133  N.  W.  801; 
Wlllia  T.  Mabon,  18  Minn.  110,  16  L. 
B.  A.  281,  31  Am.  8L  Bep.  626,  50 
N.  W.  1110. 

When  the  constitution  provides  that 
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A  coDstitntumal  provision  imposing  liability  upon  the  stockholders 
of  banks  of  issue  does  not  prevent  the  legislature  from  extending  the 
liabilil?  to  the  stockholders  of  oliier  banks.**  And  a  statutory 
proviaioQ  making  the  recovery  of  s  judgment  against  the  corporation 
and  the  return  of  an  execution  unsatisfied  a  condition,  precedent  to 
the  right  of  creditors  to  enforce  the  liability,  does  not  violate  a  con- 
stitutional provision  making  the  stockhcdders  of  every  corporation 
individually  responsible  to  the  amount  of  their  shares  for  all  its  debts 
and  liabilities  of  every  kind." 

Under  a  provision  that  dues  fnm  corporations  "shall  bo  secured 
by  snch  individual  liability  of  the  ctHporators,  or  other  means,  as 
may  be  prescribed  by  law,"  it  has  been  held  that  the  matter  of  impos- 
ing individual  liability  on  "the  stockholders  is  entirely  discretionary 
with  the  legislature,  and  that  it  may  repeal  an  act  creating  individual 
liability  whether  a  new  act  is  provided  or  not.** 

§4143.  Whether  omufcHntioiial  prorMoni  are  self-executing.  A 
constitutional  provision  in  relatim  to  individual  liability  of  stock- 
holders for  corporate  debts  may  be  self -executing,  so  as  to  impose  such 
liability  its^f,  or  it  may  require  acti<«i  by  the  le^slatnre  to  carry  it 
into  ^ect.  Whether  such  a  provision  is  self-executing  or.  not  de- 
pends, of  course,  upon  the  intention,  to  be  ascertained  by  e<»iatruing 
its  language.**  "The  question  in  every  case  is  whether  the  language 

"BtockholderB  shall  be  mbject  to  inch  25  Uinii.  543;  Hagmayer  v.  Alten,  36 

liabilities  and  reBtrietioiiB  aa  sball  be  N.  T.  Mile.  59,  72  N.  T.  Supp.  S23; 

provided  by  law,"  a  statute  may  pro-  Baraea  v.  Arnold,  23  N.  Y.  Mi«o.  1S7, 

vide  that,  vihea   no  corporate  prop-  61  N.  T.  Snpp.  1109,  aff'd  45  N.  Y. 

erty  can  be  found  on  whkb   to  levy  App.  Div.  314,  61  N.  Y.  Supp.  85,  169 

an  execution  against  the  corporation,  N.  T.  611,  62  N.  E.  1093.     Bee  also 

the  eiecutioD  may,  on  motion  and  an  Anderaon  v.  Beymour,  70  Ifinu.  358,  73 

order  of  court,  be  levied  on  the  indi-  N.  W.  171. 

\ldnal   property   of   the   stockhoTdeTs.  WQause  t.  Boldt,  49  N.  Y.  Misc.  340, 

Hampson  t.  Weare,  4  Iowa  13.  99  N.  Y.  Supp.  442,  afT'd  115  N.  Y. 

That   a   constitutional  -or   Matutary  App.  Div.  967,  100  N.  Y.  Supp.  1117, 

liability  is  not  defeated  beeauae  no  1S8  N.  Y.  046,  80  N.  E.  S66. 

method  is  provided  for  enforcing  it  >I  Wood  v.  Harrison,  50  Ind.  4S0. 

either  by  the  constitution  or  by  the  M  Jones  v.  Jarman,  34  Ark.   323; 

statute,  see  i  4S16,  infr^  Tattle  v.  National  Bank  of  Republic 

n  Allen  T.  Clayton,  63  Iowa  11,  50  of  St.  Louis,  161  TO.  497,  34  L.  B.  A. 

Am.  Bep.  716,  18  N.  W.  663;  Foster  t.  750,  44  N.  E.  984,  rev'g  judgment  48 

Row,  120  Mich.  1,  77  Am.  St.  Sep.  III.  App.  481;  Fowler  v.  Lamsou,  146 

565,  79  N.  W.  696;  Seymoar  v.  Bank  111.  473,  37  Am.  St.  Bep.  163,  34  N.  E. 

d  Minnesota,  79  Minn.  211,  81  N.  W.  932;   WiHia  V.  Usbon,  48  Minn.  140, 

1059;  Harper  v.  Carroll,  66  Minn.  487,  16  L.  R.  A.  S81,  31  Am.  St.  B«p.  626, 

69  N.  W.  610,  1069j  Allen  v.  Watoh,  GO  N.  W.  UIO. 

7155 
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of  a  cfHistitutional  provisicm  is  addressed  to  the  courts  or  the  legis- 
lature,—does  it  indicate  that  it  was  intended  as  a  present  enactment, 
complete  in  itself  as  definitive  l^slation,  or  does  it  contemplate  sub- 
sequent legislation  to  carry  it  into  effect  t  This  is  to  be  determined 
from  a  consideration  both  of  the  language  used  and  of  the  intrinsic 
nature  of  the  provision  itself.  If  the  nature  ajid  extent  of  the  right 
conferred  and  of  the  liability  imposed  are  iixed  by  the  provision  it- 
self, so  that  they  can  be  determined  by  the  examinati(Hi  and  construc- 
tion of  its  own  terms,  and  there  is  no  language  used  indicating  that 
the  subject  is  referred  to  the  legislature  for  action,  then  the  provision 
should  be  construed  as  self-executing,  and  its  language  as  addressed 
to  the  courts."  •*  But  if  the  provision  is  in  express  terms  addressed 
to  the  legislature,  or  if  it  does  not  fix  the  extent  of  the  liability  and 
the  conditions  upon  which  it  must  rest,  it  is  not  self-executing,  and 
legislation  is  necessary  to  carry  it  into  ^eet.** 

Provisions  to  the  effect  that  every  stockholder  in  any^  corporation 
shall  be  liable  for  corporate  debts  or  contracts  to  the  amount  of  the 
stock  held  or  owned  by  him,  or  in  such  proportion  as  his  stock  bears 
to  the  whole  of  the  subscribed  capital,  have  generally  been  held  to 
3)6  self-executing.'*  On  the  other  hand,  a  provision  that  "dues  from 
corporations  shall  be  secured  by  individual  liability  of  the  stoek- 


8e«  generally  standard  works  on 
constitntional  law. 

"Where  it  is  apparent  that  a  par- 
ticular provision  of  the  organic  law 
«halt  go  into  immediate  etlee.t  withoat 
ancillary  legislation,  and  this  can  be 
determined  by  giving  full  force  and 
effeet  to  all  its  clanaea  relating  to  the 
same  subject,  and  the  language  ia  free 
from  ambiguity,  then  it  bocomea  the 
imperative  duty  of  judicial  tribunals 
to  declare  it  Belf-executing;  and  where 
the  provision  is  unambiguous,  and  the 
purpose  of  the  proviaion  would  be  fma- 
trated  unlesa  given  immediate  ef- 
fect, it  will  be  held  self -executing." 
Tuttle  V.  National  Bank  of  Repub- 
lic of  St.  Louis,  161  lU.  49T,  34  L. 
E.  A.  760,  44  N.  E.  984,  rev  'g  judg- 
ment 4S  lU.  App.  4S1. 

SS  Mitchell,  J.,  in  Willia  v.  Mabon, 
48  Minn.  140,  16  L.  B.  A.- 281,  31  Am. 
St.  Rep.  626,  50  N.  W.  1110.  See  also 
Jonas  V.  Jartnau,  34  Ark.  323. 


UPrench  v.  Teseliemaker,  S4  Oal. 

6ia. 

SBAAasBUk  The  provision  of 
Const.  1868,  art,  5,  148,  that  "eaeb 
stockholder  shall  be  liable  over  and 
■eiovo  the  stock  by  him  or  her  owned, 
and  any  amount  unpaid  thereon,  to 
a  further  sum,  at  least  equal  in 
smonnt  to  such  stocfa,"  is  self-exe- 
cuting.   Jones  V.  Jarman,  34  Ark.  323. 

Illinois.  The  provision  relative  to 
banks,  that  "Every  at  oek  holder 
•  *  •■  shall  be  individually  respon- 
sible and  liable  "  *  •  over  and 
above  the  amount  of  stock  by  him  or 
her  held,  to  an  amount  equal  to  his 
or  her  respective  shares  so  held,  for 
all  liabilities  accruing  while  he  or  she 
remains  such  stockholder,"  is  self- 
executing.  Dupce  V.  Swigart,  137  HI. 
494,  21  N.  E.  622.  See  also  Golden  v. 
Cervenka,  278  111.  409,  116  N.  E.  273. 

HInnewta.  The  provision  of  the 
constitution   that   "each   stockholder 
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holders  to  an  additional  amount  equal  to  the  stock  owned  by  each 
stockholder,  and  such  other  means  as  shall  be  provided  by  law,"  has 
been  held  not  to  be  self-executing."    And  the  same  has  also  been  held 

secured  by  aucli  individual  liability  at 
the  corporatora,  or  other  means,  as 
n'.ay  be  prescribed  by  law,"  is  not 
self -executing.  Williams  v.  Citizen's 
Enterprise  Co.,  153  Ind,  496,  55  N.  B. 
425;  Wood  V.  Harrison,  50  Ind.  480. 

Kansas.  A  former  provision  o^  tbe 
Constitntion  of  Kansas  to  this  effect 
was  held  not  to  be  self -executing, 
Bickaell  V.  Altman,  81  Kan.  436,  105 
Pac.  694;  Rowland  &  Mayer  v.  Forest 
Park  Creamery  Co.,  79  Kan.  134,  99 
Pac.  212;  Henley  v.  Myers,  76  Kan. 
733,  17  L.  B.  A.  (N.  S.)  779,  93  Pac. 
!6B,  173;  Henley  v.  Stevenawn,  67  Kan, 
4,  72  Pac.  518;  Woodworth  v.  Bowles, 
Bl  Kan.  5«9,  60  Pac.  331;  Morley  v. 
Thayer,  3  Fed.  737;  Bell  v.  Farwell, 
176  III.  4S9,  42  L.  B.  A.  804,  68  Am. 
8t.  Rep.  194,  52  1i.  E.  346;  Tnttle  V. 
National  Bank  of  Bepablic  of  St. 
Louis,  161  HI.  497,  34  L.  B.  A.  750, 
44  N.  E.  984,  rev'g  43  HI.  App.  481; 
Western  Nat.  Bank  of  New  York  y. 
Jjawrence,  117  Mich.  669,  76  N.  E.  105; 
Marshall  v.  Sherman,  148  N.  T.  9, 
34  L.  B.  A.  757,  51  Am.  St.  Rep.  654, 
42  N.  E.  419;  Eiilp  v.  Fleming,  65  Ohio 
St.  321,  S7  Am.  St.  Bep.  611,  62  N.  E. 
334;  Hancock  Nat.  Bank  v.  Famum, 
20  B.  I.  466,  40  AU.  341.  Cora- 
pare  Whitman  v.  Oxford  Nat.  Bank, 
176  U.  8.  559,  44  L.  Ed.  687,  aff'g 
83  Fed.  288,  where  it  is  said  with 
respect  to  the  Constitution  of  Kansas: 
"The  words,  'shall  be  secured,'  are 
cot  merely  directory  to  the  legislature 
to  make  provision  for  such  iiability, 
but  of  themselves  declare  it.  To  this 
L-xtent  the  constitution  is  self-erecnt- 
Ing.  The  discretion  of  the  legialature 
extends  beyond  this,  as  indicated  by 
the  clause  'and  such  other  means  as 
shall  be  provided  by  law.'  A  failure 
of  the  legislature  to  create  courts  or 
prescribe  modes  of  procedure  may,  it 


in  any  ctrrporation  [excepting  epeci- 
iied  corporations]  shall  be  liable  to  the 
amount  of  stock  held  or  owned  by 
him"  is  aelf- executing.  Way  v.  Bar- 
ney, 116  Minn.  285,  38  L.  B.  A.  (N.  8.) 
648,  Ann.  Cas.  1913  A  719,  133  N.  W. 
801;  McKuaick  v.  Seymour,  Sabin  & 
Co.,  48  Minn.  1S8,  50  N.  W.  1114; 
Willis  V.  -Mabon,  48  Minn.  140,  16  L, 
B.  A.  281,  31  Am.  St.  Bep.  626,  50  N. 
W.  1110;.Selig  v.  Hamilton,  234  U. 
S.  652,  56  L.  Ell.  1518,  Ann.  Cas.  1917 
A  104;  Converse  v.  Hamilton,  224 
U.  S.  243,  56  L.  Ed.  749,  Ann.  Cas 
11-13  D  1292,  rev'g  judgment  136  Wis. 
589,  118  N.  W.  190.  In  Bernhcimer  v. 
Converse,  Z06  U.  8.  516,  51  L.  Ed.  518, 
it  is  aaid  in  respect  to  the  provision  of 
the  Minnesota  Constitution:  "It  is 
evident  from  the  general  language 
used  in  this  constitutional  provision 
that  while  a  remedy  might  have  been 
worked  ont  in  the  courts  of  equity  In 
the  «tate,  it  was  proper  if  not  neces- 
sary that  a  statute  should  be  passed  to 
make  more  effectual  the  liability  thus 
secured  by  the  constitution." 

Nebraska.  The  provision  relative  to 
banks  that  "every  atockholder  •  •  • 
shall  be  individually  responsible  and 
liable,"  etc.,  is  self -executing.  Ooas 
V.  Carter,  156  Fed.  746. 

SontU  Dakota.  The  provision  rela- 
tive to  banks  that  the  stockholders 
"shall  be  held  individually  responsi- 
ble and  liable  for  all  contracts,  debts 
and  engagements  of  such  corporatiim 
to  the  extent  of  the  amouut  of  their 
stock  therein  at  the  par  value  thereof, 
in  addition  to  the  amount  invested  in 
such  shares  of  stock,"  is  self-czeeut- 
ing.  TJnio;!  Nat.  Bank  of  Omaha  v. 
Bailey,  19  8.  D.  474,  104  N.  W.  213. 

M  Indiana.  Tbe  provision  of  art.  11, 
j  14,  of  the  Constitution  that  "Dues 
from  corporations    ■     ■     ■    shall  be 
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to  be  true  of  a  provision  that  the  legislature  ahaU  grant  no  cliart^ 
except  on  condition  that  the  stockholders  shall  be  liable  to  the  amount 
of  their  stock."  And  where  a  ctmstitutitm  provided  in  one  section 
that  "dues  from  oorporations  shall  be  secured  by  such  individual 
liability  of  the  corporators  and  other  means  as  may  be  prescribed  by 
law,"  and,  in  a  subsequent  section,  that  "each  stockholder  of  a  cor- 
poration •  •  •  shall  be  individually  and  personally  liaUe  for 
his  proportion  of  all  its  debts  and  liabilities,"  it  was  held  that  the 
section  last  quoted  was  not  self-execnting,  because,  in  the  first  place, 
while  it  provided  that  each  stockholder  should  be  liable  for  his  pro- 
portion of  corporate  debts,  it  did  not  determine  what  that  proportion 
should  be,  or  prescribe  any  rule  by  which  it  should  be  ascertained,  and 
because,  in  the  second  place,  that  section  should  be  read  in  connection 


la  true,  mkke  ineffective  this  coiuti- 
tational  provision,  but  does  not  de- 
Btroj'  the  liability;  nor  is  it  erealed 
by  the  act  of  tbe  legislatare  preserib' 
ing  the  mode  of  ite  enforcement." 

In  HarriaoTi  v.  Bemingtoo  Paper 
Co.,  140  Fed.  385,  3'L.  B.  A.  (N.  8.) 
954,  5  Ann.  Cas.  314,  certiorari  denied 
199  IT.  a  607,  50  L.  Ed.  331  (mam. 
dec},  the  court  held,  following  Whit' 
man  v.  Oxford  Nat.  Bank,  sapra,  that 
the  provision  of  the  Kansas  Constitu- 
tion was  self-ezecating,  on  the  ground 
that  the  contract  in  question  was 
made  before  the  highest  court  of  Kan- 
sas had  passed  on  the  qnestion,  aad 
hence  that  the  decision  of  the  Federal 
Supreme  Court  was  conclusive,  8oe 
Also  Whitman  v.  Citizens'  Bank  of 
Beading:,  110  Fed.  503;  Fowler  v. 
LaniBon,  14S  HI.  472,  37  Am.  St.  Bep. 
163,  34  N.  E.  932. 

Mlssonrl.  The  provision  of  Const. 
1865,  art.  8,  J  8,  that  "dues  from  pri- 
vate corporations  shall  be  secured  by 
sneh  means  as  may  be  prescribed  by 
law:  but  in  all  cases  each  stockholder 
shall  be  individually  liable  over  and 
above  the  stoiik  by  him  or  her  owned, 
and  any  amount  unpaid  thereon,  in  a 
farther  sum  at  least  equal  in  amount 
to  such  stock,",  needed  legislation  to 
carry  it  into  affect.    Jennan's  Adm'r 

7158 


V.  Benton,   79  Uo.  148;   Blakeman   v. 
Benton,  9  Uo.  App.  107. 

OUo,  The  provision  of  Const.  IS51, 
art.  13,  S3,  that  "dnes  from  stock- 
holders shall  be  secured,  by  such  indi- 
vidual liability  of  the  stockholders, 
and  other  means,  as  may  be  prescribed 
by  law;  but,  in  «11  cases,  each  stock- 
holder shall  be  liable,  over  and  ^)>ov« 
the  stock  by  him  or  her  owned,  and 
any  amount  unpaid  thereon,  to  &  fnr- 
thei;  sum,  at  least  equal  in  amount  to 
such  stock,"  was  held  not  SO  far  seLf- 
eieculing  that  It  could  be  enforced 
outside  of  the  state  without  complying 
with  the  statutory  provisions  govern- 
ing the  manner  of  ascertaining  and 
enforcing  the  liability  thereby  im- 
posed. Middletown  Nat.  Bank  v.  To- 
ledo, A.  A.  4  N.  M.  B.  Co.,  197  U.  8. 
394,  49  L.  Fd.  803,  aff'g  113  Fed.  S87. 
The  questions  involved  in  this  ease 
were  certified  to  the  Supreme  Court 
by  the  Court  of  Appeals  without  de- 
ciding them.  See  127  Fed.  85.  In 
Irvine  v.  Elliott,  203  Fed,  82,  it  waa 
held  that  this  provision  contemplated 
Ibgidative  action  to  effect  its  purpose. 
37  Const.  1868,  art.  12,  {  6,  relating 
to  banks.  Parker  v.  Carolina  6a v. 
Bank,  63  S.   C.  S83,  69  Am,  St.  Bep. 
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with  the  former  section,  which  was  clearly  addressed  to  the  legis- 
lature.** 

The  m«^  fact  that  a  constitutional  provision  which,  in  positive 
terma,  imposes  upon  stockholders  an  individnal  liability  for  corporate 
debts,  does  not  prescribe  any  remedy  for  enforcing  the  liability,  does 
not  render  it  any  the  less  self -executing.  If  it  in  fact  creates  a  liability 
in  favor  of  creditors,  they  may  maintain  an  action  in  accordance  with 
the  principle  that  wheq  a  statute  gives  a  right,  without  in  express 
terms  prescribing  any  remedy  for  enforcing  the  same,  the  r«nedy 
which  by  law  is  prt^erly  applicaUe  to  that  right  follows  as  an  in- 
ddent." 


94144.  .Oonstniction  of  Btaisatarj  tn-  constitaUomal  prorisioiu  in 
generaL  Some  of  the  courts  have  held  that  statutory  or  constitu- 
tional provisicma  imposing  apon  the  stockhcdden  of  a  corporation 
personal  liability  for  its  debts,  although  the  liability  so  impoesd  is 
contractual,  and  not  penal,  in  its  nature,*"  are  to  be  strictly  con- 
Btrued,  since  th^  are  in  derogation  of  the  common  law,*^  and  hence 


U  French  v.  TeBcbemaker,  84  Cal. 
518.  This  holding  was  followed  in  Uc- 
Gowan  v.  McDonald,  111  Cal.  57,  52 
Ain.  et.  Rep.  140,  43  Pac.  41S,  and  in 
United  States  v.  Stanford,  69  Fed.  25, 
judgment  aS'd  161  U.  B.  412,  40  L. 
-  Ed.  7G1.  See  also  Lanabee  v.  Bald- 
win, 35  Cal.  156. 

Tlie  second  of  theso  provisions  is 
referred  to  as  self -executing  in  West- 
cm  Pae.  E,  Co,  v.  Godfrey,  108  CaL 
346,  Ann.  Cas.  1915  B  S25,  136  Pac. 
2S4. 

M  Willis  V.  Mabon,  48  Minn,  140,  16 
K  B.  A.  281,  31  Am.  St.  Bep.  62S,  50 
N.  W.  1110.    See  also  i  4216,  infr«. 

40  See  14178,  infra. 

411Tultad  8tB,tM.  Earria  r.  North- 
ern Bine  Grass  Land  Co.,  185  Fed.  192, 
jndgment  bM  'd  Central  Wisconsin 
Trust  Co.  V,  Barter,  1B4  Fed.  835. 

nilnolB.    Bteel  v.  Donne,  65  Hi.  298. 

NaUiM.  Libb7  y.  Tobe^,  82  Me.  397, 
19  Atl.  B04;  Coffin  v.  Eich,  45  Me.  511, 
71  Am.  Dec.  559;  Grose  v.  Hilt,  38  Me. 
22;  Anld  v.  Cannt,  216  Mass.  381,  103 
N.  E.  933,  eonstrning  the  Maine  stat- 
ute. 


Qraj  V.  CofBu,  0 
OuEh.  192;  Dane  t.  Dane  Mfg.  Co.,  14 
Gra;  488. 

New  Jersey.  Salt  Lake  Citj  Nat 
Pnnk  T.  HendriekBon,  40  N.  J.  L.  53. 

New  Mexico.  Jones  v.  Bankin,  19 
N.  M.  58,  140  Pae.  1120. 

New  ToA.  (aase  v.  Lord,  77  N.  T. 
1;  Lowry  v.  Inman,  46  N.  T.  119; 
Diven  v.  Lee,  36  N.  Y.  302;  Barnes  v. 
Arnold,  23  Misc.  197,  51  N.  T.  Supp. 
HOB,  aff'd  45  App.  Div.  314,  61  N.  T. 
Supp.  85,  169  N.  T.  611,  82  N.  E.  10B3. 
Contra,  Fre eland  v.  McCallongh,  1 
Den.  414,  43  Am.  Dee.  685,  Ter'd  1 
N.  Y.  47,  49  Am.  Dec.  287. 

Nortli  Carolina.  Smathers  v.  West- 
ern Carolina  Bank,  135  N.  C.  410,  47 
S.  E.  893. 

Feniuvlvaal^  De  Haven  v.  Pratt, 
223  Pa.  633,  72  Atl.  1088;  OTleilly  v. 
Bard,  105  Fa.  St.  569;  Appeal  of 
Means,  85  Pa.  St.  75;  Moyer  t.  Penn- 
Hjlvania  Slate  Co.,  71  Pa.  St.  293. 

Khode  Isluid.  See  Wing  t.  Slater, 
19  B.  I.  597,  33  L.  B.  A.  S88,  35  AtL 
302. 

TennaWM.    See  Tradeeman  Pnb.  Co. 
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that  they  are  not  to  be  extoided  beyond  the  words  used ;  *■  and  that, 
if  susceptible  of  more  than  one  construction,  they  should  receive  that 
imposing  the  lightest  burden  on  the  stockholders.*"  Other  courts  have 
held  that,  since  such  provisions  are  remedial,  they  should  be  liberally 
construed  in  favor  of  creditors.**  According  to  the  better  opinion, 
however,  no  arbitrary  rule  of  construction  should  be  applied,  at  least 
when  the  liability  imposed  is  contractual  in  its  nature ;  but  the  court 
should  simply  attcertain  and  give  effect  to  the  intention  of  the  legis- 
lature or  the  people,  and  with  this  view  the  statute  or  constitutional 
provision  should  be  construed  neither  strictly  nor  liberally,  but  natur- 
ally and  reasonably.**  It  has  been  said  that  the  liability  "should  be 
governed  by  fair  rulra  and  should  not  be  extended  or  imposed  io 


V.  Knoxville  Car  Wheel  Co.,  95  Tenn, 
634,  31  L.  B.  A.  593,  49  Am.  St.  B«p. 
943,  32  S.  W.  1097. 

West  Virginia.  Nimich  t.  Mingo 
Iron  Works  Co.,  25  W.  Va.  184. 

UUnltwd  States.  Brunswick  Ter- 
minal Co.  V.  National  Bank  ot  Balti- 
more, 192  U.  8.  3R6,  48  U  Ed.  491, 
aff 'g  112  Fed.  812;  Harria  v.  Northern 
Blue  Grass  Land  Co.,  183  Pad.  192, 
judgment  aff'd  Central  Wisfimsin 
Trust  Co.  V.  Barter,  131  Fed.  S35. 

Florida.  Saussy  v.  Liggett,  78  So. 
334. 

G«orgla.  Wheatlpy  v,  Glover,  125 
Ga.  710,  54  B.  £.  626. 

Mains.  Libby  v.  Tobcy,  82  Me.  397, 
10  Atl.  904. 

KsT  Usxico.  Jones  v.  Bankin,  19 
N.  M.  56,  140  Pac.  1130. 

4S  Fiynn  v.  American  Banking  & 
Trust  Co.,  104  Me.  141,  )9  L.  B.  A. 
(N.  8.)  428,  129  Am.  St.  Rep.  378,  69 
Atl,  771. 

4iL]ninger  v.  Botsftrrd,  32  CsL 
App.  386,  163  Pac.  6.'i;  Gaueh  v.  Har- 
rison,  12  111.  App.  457;  Marion  Tp. 
Union  Draining  Co.  v.  Norris,  37  Ind. 
424;  Kider  v.  Fritchey,  49  Ohio  St. 
285,  15  L.  R.  A.  513,  30  N.  E.  692. 

Where  the  iiability  extends  only  to 
the  amount  remaining  unpaid  on  the 
stock,  the  statute  will  be  regarded  ss 
Tcmedial.  Rogers  v.  Stag  Min.  Co., 
:85  Ma  App.  659,  171  8.  W.  676. 


The  provlBioQs  of  the  National 
Banking  Act  as  to  the  manner  of  en- 
forcing the  liability  of  the  stock- 
holders of  national  banks  will  not  be 
given  a  narrow  or  technical  construc- 
tion, which  will  restrict  the  powers  of 
the  comptroller  and  so  impede  the  set- 
tlement of  the  afFairs  of  the  bank,  but 
will  be  liberally  interpreted  so  as  to 
promote  its  plain  purpose  of  expe- 
ditiously and  justly  winding  up  the  af- 
fairs and  paying  the  debts  of  the  in- 
stitution. Eorbly  v.  Springfield  Inst. 
for  Savings,  245  U.  8.  330,  63  L.  Ed. 
Q26,  aff 'g  judgment  218  Fed.  814. 

« United  States.  Carver  v.  Brain- 
tree  Mfg.  Co.,  2  Story  432,  Fed.  Ca». 
No.  2,485. 

OaUforulA.  Davidson  ▼.  Bankin,  34 
Cal.  503. 

Georgia.    Lane  v.  Morris,  8  Ga.  475. 

Maine.    Ingalls  v.  Cole,  47  Me.  540. 

MasHclinsetts.  Priest  v.  Essex  Hat 
Mfg.  Co.,  115  Mass.  3S0;  Knowlton  v. 
Ackley,  8  Cosh.  93. 

MIrJitgan,  Bobn  v.  Brown,  33  Mich. 
257. 

ITew  Hampshire.  Hicks  v.  Bums,  38 
N.  H.  141. 

Vermont.  Bassett  v.  St.  Albans  Ho- 
tel Co.,  47  Vt.  313. 

"They  should  be  construed  neither 
liberally  nor  strictly,  but  reasonably 
so  as  to  carry  out  the  elear  purpose 
and     policy     for     which     they     are 
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violation  of  the  plain  dictates  of  ordinary  juatice."**  And  also  that 
if  the  statute  is  susceptible  of  two  constructions,  one  consistent  with 
natural  equity  and  justice  and  the  other  not,  the  former  should  be 
adopted." 

If  the  liability  imposed  is  not  contractual  in  its  nature,  but  penal,^ 
then,  of  course,  the  statute  is  to  be  strictly  construed.** 

§4146.  Alteration  or  repeal  of  oonatitntloDal  or  statutory  pro- 
visicHU — Oeneral  pruudplea.  The  presumption  is  that  all  legislation 
is  intended  to  act  prospectively,  and  not  retrospectively,  and  this  ap- 
plies to  statutes  imposing  a  liability  npon  stockholders,  or  altering  or 
abrogating  a  liability  previously  imposed.'*  But  a  statute  will  be 
given  a  retroactive  effect  when  it  is  clear  from  its  terms  that  the  leg- 
islature so  intended.'*     Retroaetive  statutes  of  a  purely   remedial 


euaeted. ' '  McDoonell  v.  Alabama 
Gold  Life  Ids.  Co.,  85  Ala.  401,  S  So. 
120;  Crawford  v.  Swieord,  —  Ga.  — , 
P4  a  B.  1025,  rev'g  20  Ga.  App.  35, 
92  6.  E.  3M. 

U  AueU  Bealixation  Co.  v.  Howard, 
211  N.  Y.  430,  105  N.  B.  680,  ait'g  152 
N.  T.  App.  Div.  900,  136  N.  Y.  Snpp. 
1130,  70  N.  Y.  Mise.  651,  127  N.  Y. 
Bnpp.  798. 

*T  Crawford  v.  Swif ord,  —  Gb.  — ,  94 
6.  E.  1026,  rev'g  judgment  20  Ga.  App. 
35,  92  8.  E.  394. 

4«  6oe  I  4176,  infra. 

MOflorgla.  John  V.  Parwell  Co.  v. 
Jackson  Stores,  137  Oa.  174,  73  B.  E. 
13. 


.  Grimin,  110  Iowa 


Iowa.     Beaton  v 
145,  81  N.  E.  225. 

Mlsaonil  Cable  r.  MeCuns,  26  Ho. 
371,  72  Am.  Dec.  214. 

Nabraska.  Cady  v.  Smith,  12  Neb. 
628,  12  N.  W.  95. 

N«w  York.  OarriBon  v.  Howe,  17 
N.  Y.  458;  Farnum  v.  HarriHon,  157 
App.  Div.  704,  152  N,  Y,  Supp.  835, 
alT'd  218  N.  Y.  872,  113  N.  E.  1055; 
Esmond  v.  Bollard,  16  Hun  65. 

SIkhU  Island.  Win^  v.  Blater,  19 
IE.  I.  597,  33  L.  E.  A.  566,  35  Atl.  302. 

» Davis  v.  Moore,  130  Ark.  128, 
197  a.  W.  295;  Blacli  v.  Special  Bchool 


DiBt.  No.  2,  116  Ark.  472,  173  S.  W. 
846,  1104;  Barnes  v.  Arnold,  23  N.  Y. 
Misc.  197,  51  N.  Y.  Supp.  1109,  aff'd 
45  N.  Y.  App.  Div.  314,  61  N.  Y.  Supp. 
85,  169  N.  y.  611,  62  N.  E.  1093. 

A  statute  imposing'  a  new  liabilitj 
will  be  construed  to  operate  pros- 
pectively only,  and  not  to  render 
stockholders  liable  for  debts  of  the 
corporation  contracted  prior  to  its  pas- 
sage. Smathers  v.  Western  Cardiua 
Bank,  135  N.  C.  410,  47  S.  E.  893. 

The  provisions  of  the  Constitntion 
of  1895  imposing  liability  an  stock- 
holders were  not  intended  to  he  retro- 
active, and  in  terms  do  not  apply  to 
corporations  chartered  before  they 
went  into  effect,  and  whieh  have  not 
reincorporated  under  such  Constitu- 
tion. Man  V,  Boykin,  79  S.  C.  1,  128 
Am.  St.  Bep.  830,  60  S.  E.  17. 

81  Acts  1913,  p.  462,  approved  March 
3,  1913,  imposing  liability  on  stock- 
holders in  banks  which  continue  in 
business  after  it  takes  effect  was  in- 
tended to  have  a  retroactive  effect  so 
as  to  make  stockholders  of  such  a  bank 
liable  for  debts  incurred  prior  to  the 
time  when  the  act  went  into  efFect. 
Davis  V.  Moore,  130  Ark.  128,  197  8. 
W.  295,  followed  in  Davis  v.  Branch, 
—  Ark,  — ,  202  S.  W,  705, 
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natare  do  not  impair  vested  rights,*'  and  have  been  held  not  to  be 
repugnant  to  a  constitutiooal  provision  prohibiting  the  passage  of 
retroactive  laws."  A  constitutional  amendment  abolishing  an  existing 
liability  doea  not  affect  pending  suits,**  Of  conrse  general  pro- 
TisioDS  that  &e  repeal  of  a  statute  shall  not  affect  any  right  which 
accmes  under  it  are  applicable,  and  it  has  been  held  that  such  a  pro- 
vision will  preserve  rights  accrued  although  no  action  or  proceeding 
has  been  commenced  fca*  their  enforcement  prior  to  the  repeal  of  the 
statute." 

A  statute  impoEong  liability  upon  stockholders  may  be  repealed  by 
a  subsequent  statute,  either  in  express  terms  or  by  implication.  In  the 
latter  case,  the  question  is  one  of  intention.  There  is  an  implied  re- 
peal if  the  later  statute  is  inconsistent  with  the  former,  or  if  it  spears 
that  the  legslature  iut^ided  that  it  should  cover  the  whole  subject ;  ** 

hearing  76  Kan.  736,  03  Put.  173; 
Schwuts  v.  LoftiiB,  216  Fed.  320;  Har- 
riBon  V.  Remington  Paper  Co.,  140 
Fed.  386,  3  L.  B.  A.  (N.  8.)  954,  5 
Ann.  Chb.  314,  certiorari  denied  199 
U.  a  607,  50  L,  Ed.  331  (mem.  dec), 
nnder  the  Kanssji  statute. 

Bee  Wood  v.  Hamaon, 


In  Wheatlej  v.  Glover,  125  0&.  710, 
54  B.  B.  626,  and  Mooro  v.  Bipley,  106 
Oa.  556,  32  8.  EL  647,  a  atatnte  pro- 
viding for  tbe  enforcement  of  the  lia- 
bility waa  held  to  be  remedial  in  it« 
naitore,  and  to  apply  to  cases  where 
the  liability  aroae  prior  to  its  paa- 
aage. 

In  Persona  r.  Oardner,  42  N.  Y.  App. 
Div.  490,  59  N.  Y.  8npp.  463,  aB'g  26 
N.  T.  Misc.  663,  56  N.  Y.  Supp.  822, 
a  statute  providing  for  the  enforce- 
ment of  the  liability  by  a  receiver, 
where  one  had  been  appointed,  in- 
stead of  by  creditors,  was  held  to  be 
retroactive,  so  that  an  action  for  that 
purpose  could  be  maintained  by  a  re- 
ceiver appointed  before  it  took  effect. 

M  Moore  v.  Bipley,  106  Ga.  556,  32 
8.  B.  647.  See  alao  tl4146,  4147, 
infra. 

M  Irvine  V.  ElUott,  203  Fed.  82. 

MAn  amendment  abrogating  an  ex- 
isting double  liability  of  stockholders 
does  not  affect  controversies  arising 
before  its  enactment.  Poston  v.  Hnll, 
75  Ohio  St.  502,  80  H.  E.  11. 

H  Douglass  V.  Loftm,  65  Kan.  720, 
L.  B.  A.  1915  B  797,  Ann.  Cas.  1913  A 
S78,  119  Pac.  74;  Walterscheid  v. 
Bowdieh,  77  Kan.  865,  B8  Pac.  56; 
Henley  v.  Myere,  78  Kan.  723,  17  Ij. 
K.  A.  <N.  8.)  779,  93  Pac  16S,  on  re- 


0  Ind.  ' 


tUxylaad.  Stranss  v.  Heiss,  48  Ud. 
292. 

MimmiL  Fairehild  v.  Masonic  Hall 
Au'n,  71  Mo.  526. 

Kew  Todc  Bochester  v.  Barnes,  26 
Barb.  657. 

South  Dakota.  Busby  v.  Biley,  6 
a  D.  401,  61  N.  W.  164. 

Vamumt.  Barton  Nat.  Bank  v.  At- 
kins, 72  Vt.  33,  47  AU.  176. 

Where  the  later  act  is  a  revision  of 
the  whole  subject-matter  covered  by 
the  former  one  and  clearly  waa  in- 
tended as  a  substitute  therefor,  the 
former  one  is  repealed.  Barton  Nat. 
Bank  v.  Atkins,  72  Tt.  33,  47  Atl.  176. 

It  has  been  held  that  a  constitu- 
tional provision,  making  stockhtriderB 
of  corporations  liable  for  corporate 
debts  to  the  eitent  of  their  unpaid 
sntucriptions  only,  repeals  a  statute 
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but  there  is  no  implied  repeal  if  the  two  statutes  are  entirely  eon- 
sistent,  and  can  stand  tt^ether.'^ 

g  4146.  — Effect  as  against  stookholderg.  It  is  very  generally  held 
that  any  attempt  to  increase  the  liability  of  the  existing  stockholders 
of  a  corporation  after  its  creation,  or  to  impose  a  liability  upon  them 
where  none  existed  before,  impairs  the  obligation  of  their  contracts 
and  is  void  as  to  them,  unless  they  consent,  or  unless  the  legislature 
has  reserved  the  power  to  alter,  amend  or  repeal  the  charter  of  the 
corporation  or  the  general  law  under  which  it  was  formed."  There 
are,  however,  some  early  cases  to  t^e  effect  that  the  legLdatnre  may 

making  atoekholders  of  a  psirtieiilar 
elasB  of  eorporstioufl  liable  for  cor- 
porate debts  to  an  amount  eqaal  to 
their  stock.  Van  Pelt  v.  Qardner,  Si 
Neb.  701,  75  N.  W.  874. 

t7  Whitney  t.  Hammond,  44  Me. 
309;  Husaelman  v.  WHght,  107  Mich. 
639,  es  N.  W.  569;  Close  v.  Potter,  2 
M.  T.  Misc.  1,  21  N.  T.  Hupp.  1086. 
And  Bee  Gilbert  v.  Southern  Indiana 
Coal  ft  Iron  Co.,  62  Ind.  &22. 

Under  the  New  York  Statutory 
Construction  Law  (sections  31,  32], 
providing  that  rights  and  liabilities 
accruing  under  former  statutes  shall  be 
continued  notwitbetandiug  the  repeal 
of  the  acts,  and  that  new  euaetmenta 
anbstantiallj  similar  to  the  provisions 
of  repealed  acts  shall  be  construed  as 
continuationa  of  the  latter,  the  lia- 
bility of  stockholders  in  a  corporation 
for  debts  incurred  before  the  passage 
of  the  amended  Stock  Corporation 
Law  of  1892  (Laws  1892,  e.  6S8),  upon 
the  ground  that  the  whole  stock  of  the 
corporation  had  not  been  paid  in,  con- 
tinued nnder  the  Act  of  1892,  which 
went  into  force  simultaneously  vith 
the  Statutory  Construction  Law,  al- 
though as  to  debts  subseqnently  In- 
curred a  difTerent  mle  of  liability  was 
provided.  Close  v.  Potter,  155  N.  T, 
145, 49  N.  E.  686,  rev  'g  11  N.  T.  Mise. 
729,  34  N.  Y.  Snpp.  1136.  And  see 
Thompson  v.  Niaolai,  21  N.  Y.  Uiso. 
700,  49  N.  Y.  Supp.  422. 

Minilt»d  StatML      Bemhelmer   v. 


Converse,  206  U.  8.  516,  51  L.  Ed. 
1163;  Irrine  v.  Elliott,  203  Fed.  82; 
Evane  v.  Nellis,  101  Fed.  020. 

Idabo.  Sparks  v.  Lower  Pajette 
Ditch  Co.,  3  Idaho  306,  2B  Pac  134. 

UUnaliL  Wincock  t.  Turpin,  96  Dl. 
135. 

Mtnnasota.  Youcalla  State  Bank  v. 
Qemmill,  134  Minn.  334,  L,  B.  A. 
1917  A  1223,  159  N.  W.  798. 

MlaaoorL  Fairehild  v.  Masonie  Hall 
Ass'n,  71  Mo.  526. 

OMo.  Ireland  v.  Palestine,  B.,  N. 
P.  k  N.  W.  Turnpike  Co.,  19  Ohio  St. 


This  is  equallj  tme  of  a  constitu- 
tional amendment  increasing  the  lia- 
bility of  stockholders.  Norris  Safe  t 
Lock  Co,  V.  Weaver,  81  Ore.  670,  160 
Pac  807. 

Where,  at  the  time  an  Oregon  bank 
was  organized  and  defendant  pur- 
chased stock  therein,  the  Conetitntion 
of  that  state  provided  that  stockhold- 
ers should  be  liable  for  the  debta  of 
the  corporation  to  the  amoant  of 
their  stock  subscribed  and  nupaid  and 
no  more,  a  subsequent  constitutional 
amendment  imposing  a  double  liabil- 
ity OD  stockholders  of  banks  cannot 
be  held  to  apply  to  liim.  Yonealla 
State  Bank  v.  Gemmill,  134  Minn.  334, 
L.  B.  A.  1917  A  1223,  159  N.  W. 
798. 

"The  right  to  regulate  and  control 
the  banking  business  nnder  the  police 
power  of  the  state  cannot  go  to  the 
7163 
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impose  upon  the  stockbolden  a  liability  for  dehta  subsequently  con- 
tracted without  impairing  contract  obligations,  even  where  no  right 
of  amendment  or  repeal  has  been  reserved.'" 

If  the  legislature  has  reserved  the  power  of  alteration,  amendment 
or  repeal,  then  it  may  impose  liability  upon  the  stockholders  of  ex- 
isting corporations,^  at  least  as  to  those  obligations  incurred  in  the  fnt- 
extent  of  imposing  a  personal  li&bilitj 
upon  the  at ork holders  in  a  bank  con- 
trary to  tbe  express  constitutional 
provision  in  force  at  tbe  time  of  the 
organization  of  the  bank  and  the  pur- 
chase of  the  stock  bj  the  stockholder." 
Yonealla  State  Bank  v.  Qenunill,  134 


Uinn.  334,  L.  B.  A.  1917  A  1223,  159 
N.  W.  7B8. 

Section  19  of  the  Banking  Law  of 
1909,  providing  for  tbe  seizure  of  the 
business  and  property  of  banking  cor- 
porations by  the  superintendent  of 
banlu  under  certain  circumstances, 
and  1 19S  of  the  same  act  providing 
that  if  default  is  made  in  the  payment 
of  any  debt  or  liability  contracted 
by  any  such  corporation,  the  stock- 
holders shall  bo  individually  respon- 
sible, equally  and  ratably  for  the 
then  existing  debts  of  the  corpora- 
tion, bat  no  stockholder  shall  be  li- 
able for  the  debts  of  the  corporation 
to  an  amount  exceeding  the  par  value 
of  the  respective  shares  of  stock  by 
him  held  in  such  corporation  at  the 
time  of  eneh  default,  are  not  uneon- 
atitutifmal  as  to  the  stockholders  of 
existing  corporations  as  depriving 
them  of  their  property  without  due 
process  of  law  by  impairing  the  ob- 
ligations of  their  contracts  with  the 
eorporatiott,  or  the  contract-  between 
the  corporation  and  the  state  created 
by  the  law  authorizing  its  incorpora- 
tion, in  view  of  Const,  art.  8,  |  7,  mak- 
ing stockholders  of  every  banking  cor- 
poration individually  responsible  for 
all  its  debts  and  liabilities  to  the 
amount  of  their  stock.  Richards  v. 
Schwab,  101  N.  T.  Misc.  12S,  167  N. 
Y,  8upp.  535. 

W  Coffin  V.  Rich,  45  Me.  907,  71  Am. 


Dec.  559;  Stanley  v.  Stanley,  26  tit. 
191;  Child  V.  Coffin,  17  UasB.  64; 
Gray  v.  Coffin,  B  Cush.  (Mass.)  192. 

M  United  States.  Sherman  v. 
Smith,  1  Black  587,  17  li.  Ed.  163. 

Arkaosas.  Davis  v.  Moore,  130 
Ark.  128,  197  8.  W.  295. 

OaUfomla.  MeQowan  v.  McDonald, 
111  Cal.  57,  52  Am.  St.  Bep.  149,  43 
Pac.  418. 

OonneeUcnt.  Perkins  v.  Coffin,  J4 
Conn.  275,  Ann.  Gas.  1912  C  1188,  79 
Atl.  1070. 

Bllnoil.  Weidenger  v.  Spmance, 
101  HI.  278;  Gulliver  v.  Boelle,  100 
HI.  141. 

Eeutncky.  Williams  v.  Nail,  108 
Ky.  21,  55  8.  W.  706. 

Ualno.  Sonth  Bay  Meadow  Dam 
Co.  V,  Gray,  30  Me.  547. 

Hlnnaaota.  See  Yonealla  Slate 
Bank  v.  Gemmill,  134  Minn.  334,  L. 
R.  A.  1917  A  1223,  159  N.  W.  798. 

HlSSlsa^>pL  Pate  v.  Bank  of  New- 
ton, 116  Mitw.  666,  77  So.  601. 

Moatan*.  Barth  v.  Pock,  51  Mont. 
418,  155  Pac.  282. 

K«W  York.  Bail^  v.  Hollister,  26 
N.  Y.  112;  In  re  Reciprocity  Bank, 
22  N.  Y.  9;  In  re  Gibson,  21  N.  Y.  9; 
United  Slates  Trust  Co.  v.  TTnited 
States  Fire  Insu  Co.,  18  N.  Y.  199: 
Hirshfeld  v.  Bopp,  27  App.  Div.  180, 
50  N.  Y.  Supp.  676;  Hagmayer  v.  AI- 
ten,  36  Misc.  59,  72  N.  Y.  Sopp.  623; 
Barnes  v.  Arnold,  23  Misc.  197,  51  N. 
T.  Supp.  1109,  aff'd  45  App.  Div.  314. 
61  N.  Y.  Supp.  85,  189  N.  Y.  611,  62 
N.  E.  1093. 

North  Oattilna.  Smathers  v.  West- 
ern Carolina  Bank,  135  N.  C.  410,  47 
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ure."  Some  courts  hold  that  auch  liability  may  be  imposed  as  to  debts 
existing  when  the  statute  was  enacted,^  although  other  courts  hold  to 
the  contrary.**    A  limitation  on  the  reserved  power  that  i 

BllOct«  IiUnd.  See  Eilton  v.  Provi- 
dence Tool  Co.,  22  B.  I.  605,  48  AtL 
1039. 

WlBwmriii.  deeper  v.  Goodwin,  67 
WiB.  577,  31  N.  W.  335. 

Under  Buch  a  reservatioD  the  legis- 
latiire  ma^  iucresae  the  burden  of  tia- 
billtf  imposed  upon  Btockholdera,  or 
maj  impose  a  personal  liability  for 
the  debta  of  the  company  theresfter 
to  be  contracted,  where  none  was  im- 
posed at  the  date  of  the  company's 
organization.  Barth  v.  Poek,  51  Moot. 
418,  155  Pac.  282. 

A  prospective  purchaser  of  stock  is 
chargeable  with  kaowledge  of  the  pro- 
visions of  the  constitution.  Such  pro- 
visiooa  enter  into  his  contract  when 
he  becomes  a  storkbotder,  "and  he 
agrees  not  only  to  be  bound  to  the  li- 
ability  then  imposed,  but  as  well  to 
such  additional  liability  as  the  legis- 
lature nnder  its  reserved  power  may 
properly  prescribe,  and  therefore  he 
cannot  be  heard  to  Ba.y  that  a  stat- 
ute which  dops  not  unreasonably  affect 
his  liability  iinpairs  the  obligation  of 
his  contract."  Barth  v.  Pock,  51 
Hont.  418,  155  F&c.  282. 

"The  statute  was  intended  only  to 
prescribe  terms  upon  which  banking 
coiporations  might  thereafter  continue 
in  business,  and  it  imposed  no  addi- 
tional liability  upon  the  stockholders 
unless  those  terms  were  accepted  by  a. 
continuance  of  the  corpcn'atlon  in  that 
business.  So  the  statute  falls  within 
the  principle  announced  so  often  by 
this  court  that  the  Constitution  re- 
serves the  power  of  the  lawmakers  to 
amend  charters  of  corporations  by 
prcbcribing  new  terms  upon  which 
t'ley  may  do  business. ' '  Davis  v. 
Moore,  1.10  Ark.  12S,  197  8.  W.  295. 

61  muted  States.  Sherman  v,  Smith, 
1  Black  587, 17  L.  Ed.  163. 


Kentucky.  Williams  v.  NaH,  108 
Ky.  21,  55  8.  W.  706. 

Michigan.  Bivell  v.  Heath,  93 
Mieh.  472,  57  N.  W.  585. 

UlialsslppL  Pate  v.  Bank  of  New- 
Ion,  116  Miss.  668,  77  So.  601. 

Montana.  Barth  v.  Pock,  51  Mont. 
418,  155  Pae.  2S2. 

Now  York.  In  re  Reciprocity  Bank, 
,22  N.  Y.  9[  In  re  Gibson,  21  N.  Y.  9, 
affd  1  Black  (U.  8.)  587,  17  L.  Ed. 
163;  Hagmayer  v.  Alten,  36  Misc.  60, 
72  N.  Y.  Supp.  623;  Barnes  v.  Arnold, 
23  Misc.  197,  51  N.  Y.  Supp.  1109, 
aff'd  4S  App.  Div.  314,  61  N.  Y.  Suiip. 
85,  169  N.  Y.  811,  62  N.  E.  1093. 

Koitli  Oanlliu.  Smathera  v.  West- 
ern Carolina  Bank,  135  N.  C.  410,  4T 
S.  B.  893. 

Wlflconaln.  Sleeper  v.  Goodwin,  67 
Wis.  577,  31  N.  W.  335. 

Such  an  amendment  doea  not  give  u 
stockholder  a  right  to  have  the  cor- 
poration dissolved.  Williama  v.  Nail, 
108  Ky.  21,  55  S.  W.  706. 

6S  Where  the  constitution  givea  the 
logialatore  power  to  alter,  revoke  or 
annul  any  corporate  charter,  it  may 
impose  a  liability  on  stockholders  in 
banka  which  continue  in  business 
after  the  act  takes  efFect,  and  may 
make  the  same  operate  retroactively 
so  as  to  make  stockholders  liable  for 
debts  of  the  bank  incurred  prior  to 
the  time  when  the  statute  takes  effect. 
Davis  v,  Moore,  130  Ark.  128,  197  8. 
W.  295,  followed  in  Davis  v.  Branch, 
—  Ark.  — ,  202  a  W.  705. 

M  Smathers  v.  Western  Carolina 
Bank,  135  N.  C.  410,  47  S.  E.  893. 
See  also  Pate  v.  Bank  of  Newton,  116 
Miss.  666,  77  So.  601;  Barnes  v.  Ar- 
rold,  23  N.  Y.  Misc.  197,  51  N.  Y. 
Bupp.  1109,  aff'd  45  N,  Y.  App.  Div, 
?.U,  81  N.  Y.  Supp.  85,  169  N.  T.  611, 
62  N.  E.  1093. 
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shall  be  done  to  the  stockholder  by  its  exercise  moat,  of  eonrse,  be 
observed.** 

If  a  constitutional  provision  directs  or  authorizes  legislation  im- 
posing individual  liability  upon  Btockholdera,  every  person  who  be- 
comes a  stockholder  takes  his  stock  subject  thereto,  and  the  legislature 
may  at  any  time  impose  such  liability  as  to  future  debts,  without  im- 
pairing the  obligation  of  eontracta."  And  where  the  charter  of  a  cor- 
poratioa  provides  that  no  stockholder  shall  be  liable  in  his  individoal 
capacity  for  any  debt  or  liability  of  the  company  "beyond  the  amount 
of  stock  held  by  him,"  the  obligation  of  a  stockholder's  contract  is  not 
impaired  by  a  subsequent  statute  fixing  the  individual  liability  of 
stockholders  at  that  amount,  and  prescribing  a  mode  of  enforcing  it,* 

Statutes  imposing  a  penal  liability  for  corporate  debts,  as  for  debts 
contracted  before  the  full  amount  of  the  capital  has  been  paid  in,  do 
not  impair  contract  obligations  even  when  applied  to  existing  stock- 
holders, and  although  power  to  amend  the  charter  has  not  been  re- 
served." Nor  is  the  obligation  of  a  stockholder's  contract  imp^red 
by  a  provision  imposing  a  penalty  for  ne^ectiug  to  pay  assesments 
when  due.** 

A  statute  which  merely  changes  the  remedy  available  to  creditors 
applies  to  stockholders  who  became  such  prior  to  its  enactment,  and 
the  new  remedy  is  available  against  them.  Its  application  to  them 
does  not  ctmstitute  an  impairment  of  the  contract  arisii^  out  of  their 
membership,  even  though  the  new  remedy  may  be  more  ^cacious 

MA  provision  impoBing  a  double  lis-  WWeideogeT  v.  Bpnumee,  101  HL 

bilitjr  on  stockholderB  in  batik«  which  278;    Shnfeldt   v.   Carver,  6  BL  App. 

continue    in    busineas    after    the    act  545. 

takes  effect,  and  giving  it  a  retroao-  MQridle;   v.   Barnea,   103  BL   211; 
tive   effect  sir  aa  to   make   atockhold-  Arenz  v.  Weir,  89  lU.  Z5. 
era  liable  for  debts  of  the  bank  In-  ^Weidenger  v.  Sproanee,  101  HI. 
cnrred  before  that  time,  does  not  coma  278;  Fogg  v.  Sidwell,  6  111.  App.  551 ; 
within   a   limitation    on   the   right   to  Sbufeldt   v.   Carver,  8  BL   App.   545. 
alter,  revoke  or  annul  corporate  char-  See  also  Gulliver  v.  Boelle,  100  lU.  141, 
ten,  that  ao  injnstice  3hail  thereby  be  where  the  right  to  amend  the  charter 
done    to    the    corporatora.      Davia   V.  iras  expressly  reserved. 
Uoore,  130  Ark.  128,  197  S.  W.  £95.  As  to  whether  the  liability  ia  con- 
No  injustice  is  done  the  atockhold-  traetual  or  penal,  see  14176,  infra, 
era  by  an  amendmeDt,  where  under  it  *>  He  is  only  obliged  to  pay  hi»  pro- 
the  eorporation  can  do  business  sn-  portionate  amount,  and  is  discharged 
der  more  favorable  terms  than  a  part-  from  liability  by  doing  fo,  and  it  is 
nersbip  or  an  individual  could.    Pate  his  own   fault  if   he   incurs   the  pen- 
v.  Bank  of  Newton,  116  lli».  666,  77  alty.    Com.  v.  Coehituate  Bank,  3  Al- 
8o.  601.  len  (Maas.)  iZ. 
7166 
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than  the  old,  and  m&y  incictentall?  and  under  some  eirctimstances 
prove  more  burdensome  to  the  stockholders,  so  long  as  it  involves  no 
actual  increase  in  their  liability.**  So  a  statute  substituting  for  indi- 
vidual actions  against  the  stockholders  a  suit  in  equity  by  a  receiver 

contracted  or  iaeurred  dariug  the  time 
that  he  was  a  stockholder,  for  the  re- 
eoverj  of  which  joint  or  aeveral  ae- 
tiona  might  be  instituted,  it  was  held 
that  a  BUbsequent  Btatute  permitting 
the  directors  to  agaeBS  paid  np  stock 
for  the  parpose  of  paying  legally  in- 
curred debts  and  obligHtionB  of  the 
corporation  did  not  incraaae  the  lia- 
bility of  the  Btockh alders,  but  mera- 
ly  enlarged  the  remedy  or  method  of 
'procedure  to  crfleet  the  amounts  due 
from  each  stockholder.  Bparks  v. 
Lower  Payette  Ditch  Co.,  3  Idaho  308, 
29  Poc.  134. 

In  Bernheimer  v.  ConverBe,  206  U. 
8.  516,  51  L.  Ed.  1163,  in  determining 
the  validity  of  a  statute  of  Minne- 
sota enlarging  the  remedy  for  enfore- 
ing  the  eonstitutioual  liability  of 
Btockholders,  the  court  says:  '"The  ob- 
ligation of  this  contract  binds  the 
stockholder  to  pay  to  the  creditors  of 
the  corporation  an  amonnt  sufficient  to 
pay  the  debts  of  the  corporation  which 
Its  assets  will  not  pay,  up  to  an  amount 
equal  to  the  stock  held  by  each  stock- 
holder. That  is  his  contract,  and  the 
duty  which  the  statute  imposes,  and 
that  is  hia  obligation.  Any  statute 
which  took  away  the  benefit  of  such 
contract  or  obligation  would  be  void 
as  to  the  creditor,  and  any  attempt  to 
increase  the  obligation  beyond  that 
incurred  by  the  stockholder  would  fall 
within  the  prohibition  of  the  Consti- 
tntion.  But  there  was  nothing  in  the 
lows  of  IfioneBota  undertaking  to 
make  effectual  the  constitutional  pro. 
vision  to  which  we  have  referred,  pre- 
venting  the  legislature  from  giving 
additional  remedies  ta  make  the  ob- 
ligation of  the  stockholder  efFeetual, 
so  long  as  hb  original  undertaking 
was  not  enlarged.     There  la  a  broad 


MUnit«d  States.  Converse  v.  Ham- 
ilton, 224  V.  a.  243,  56  L.  Ed.  749, 
Ann.  Cas.  1S13  D  1292;  Henley  v. 
Myers,  215  U.  8.  373,  54  L.  Ed.  240, 
off'g  76  Kan.  723,  17  L.  R.  A.  {N.  B.) 
779,  S3  Pae.  163,  on  rehearing  76  Kan. 
736,  93  Pac.  173;  Converse  v.  Mini 
Hat.  Bank,  212  U.  S.  567,  53  L.  Ed. 
654  <mem.  dec),  rev 'g  79  Conn.  163, 
7  Ann.  Ca«.  75,  64  Atl.  341 ;  Bernhei- 
mer V.  Converse,  206  TJ.  6.  516,  51  L. 
Ed.  516;  Hill  v.  Merchants'  Mut.  Ins. 
Co.,  134  U.  8.  515,  30  L.  Ed.  094,  aff'g 
S6  Mo.  466;  Irvine  v.  Elliott,  203  Fed. 
82. 

Owitgla.  Lamar  v.  Taylor,  141  Ga. 
227,  80  S.  E.  1085. 

Idaho.  Sparks  v.  Lower  Payette 
Ditch  Co.,  3  Idaho  306,  29  Pac.  134. 

nilnoia.    Smith  v.  Bryan,  34  HI.  364. 

Eaiuas.  Henley  v.  Myers,  215  U.  S. 
3T3,  54  L.  Ed.  240,  aff'g  76  Kan.  723, 
7.^6,  17  L.  E.  A.  (H.  8.)  779,  93  Pac. 
16S,  173.    See  also  Douglass  v.  Loftus, 

85  Kan.  720,  K  R.  A.  1915  B  797,  Ann. 
Cas.  1913  A  378,  119  Pac.  74. 

Ualno.  Johnson  v.  Libby,  111  Me. 
204,  Ann.  Cas.  1916  C  681,  88  Ail. 
667;  Hathorn  v.  Calef,  53  Me.  471. 

Uasaaclinsetta.  Converse  v.  Ayor, 
197  Mass.  443,  84  N.  E.  98;  Com.  v. 
Coebituate  Bank,  3  Allen  42, 

MUmesottL  London  t  Northwest- 
em  American  Mortg.  Co.  v,  8t.  Paul 
Park  Improvement  Co.,  84  Hinn.  144, 

86  N.  W.  872;  Straw  tc  Ellsworth  Mfg. 
Co.  V.  L.  D.  Eilbourne  Boot  ft  Shoe 
Co.,  80  Minn.  125,  83  N.  W.  36. 

New  YoriL  Hirshfeld  v.  Bopp,  145 
N,  T.  84,  39  N.  E.  817,  aff'g  81  Hun 
555,  30  N.  T.  Snpp.  1023. 

Where  the  statute  under  which  B 
corporation  was  organized  imposed  a 
liability  upon  each  stockholder  for  his 
proportion  of  all  debts  and  liabilities 


d  by  Google 


§  4146] 


Private  Coepobations 


[Ch.56 


appointed  after  jadgment  against  the  corporation- does  not  impair  tiie 
contract  rights  of  existing  stockholders ;™  nor  does  a  statute  giving  a 
receiver  power  to  enforce  the  liability  of  stockholders  by  suits  brought 
against  them  in  other  states,  although  it  takes  the  place  of  a  statute 
under  which  receivers  had  no  power  to  sufi  in  other  jurisdictions;'^ 
nor  does  a  statute  providing  that  when  a  judgment  is  obtained  against 
a  corporation  a  stockholder  may  be  made  a  party  to  it,  for  the  pur- 
pose of  enforcing  his  liability,  before  execution  issues  a^inst  the 
corporation,'"  nor  a  statute  substituting  a  remedy  by  an  action  on  the 
case  for  one  by  scire  facias,™  nor  a  statute  giving  creditors  of  the 
corporation  a  special  remedy  to  reach  any  balance  due  from  him  on 
his  stock,  as  by  allowing  an  execution  against  him  to  the  extent 
of  the  unpaid  balance  due  on  his  stock,  where  there  is  no  corpMate 
property  to  be  levied  upon.'*  The  right  of  the  legislature  to  extend 
or  reduce  the  time  fixed  by  the  statute  of  limitations  for  enforcing  the 
liability  will  be  considered  in  a  subsequent  section.™ 

A  stockholder  may  waive  his  right  to  complain  of  a  statute  imposing 
individual  liability  for  corporate  debts  on  the  ground  that  it  impairs 
the  obligation  of  his  contract  of  membership,  and  he  does  so  if  he 
makes  no  objection,  and  parHcipatcs  in  the  benefits  conferred  by  the 


distinction  between  laws  impairing  the 
obligation  of  contracts  an  J  those 
which  simply  undertake  to  give  a  more 
effleient  remedy  to  enforce  a  contract 
already  made." 

™  Henley  v.  Myers,  215  U.  S.  373, 
54  L.  Ed.  240,  aff'g  76  Kan.  723,  17 
L.  B.  A.  (N.  S.)  779,  93  Pac.  168,  76 
K*n.  736,  B3  Pac.  173;  Lamar  v.  Tay- 
lor, 141  Qa.  227,  80  S.  E.  10K5;  John- 
son V.  Libby,  111  Mo.  204,  Ann.  Cas. 
1916  C  681,  88  Atl.  667 ;  Com.  v.  Cochi- 
tuate  Bank,  3  Allen  (Maas.)  42. 

Tl  Minnesota  Gen.  Laws  1699,  e.  272, 
is  valid.  Gonverse  v.  EaoiUton,  224 
U.  S.  243,  56  L.  Ed.  749,  Ann.  Cas. 
1913  D  1292;  Bernheituer  v.  Converse, 
206  TT.  8.  516,  61  L.  Ed.  516,  fol- 
lowed in  Converse  v.  ^tna  Nat.  Bank, 
212  U.  8.  567,  53  L.  Ed.  654  (mem. 
dec),  rev'g  79  Conn.  163,  603,  7  Ann. 
Cas.  75,  64  All.  341;  Bobinson  v. 
Brown,  126  Fed.  429;  Converse  v. 
Ayer,  197  Mass.  443,  84  N.  E.  98; 
London    &     Northwestern     American 


Mortg.  Ca  v,  St.  Paul  Park  Improve- 
ment Co.,  84  Minn.  144,  86  N.  V. 
S72;  Straw  ft  Ellsworth  Mfg.  Co.  v. 
L.  D.  Kilboume  Boot  ft  Shoe  Co.,  80 
Minn.   125,  83   N.  W.  36. 

As  to  the  Ohio  statute,  see  Irvine 
v.  Elliott,  203  Fed.  82. 

The  fact  that  the  additional  ex- 
penses of  enforcing  the  liability  of 
stockholders  in  other  states  is  to  be 
included  in  estimating  the  amount 
necessary  to  be  raised  by  assesamcut 
does  n<rt  invalidate  the  Btatute,  where 
the  expense  is  kept  within  the  amount 
of  the  original  liability.  Bernheimer 
V.  Converse,  206  U.  8.  516,  51  L.  Ed. 
516. 

"Smith  V.  Bryan,  34  111.  364. 

TSUathorn  t.  Calef,  53  Me.  471; 
Cummings  v.  Maxwell,  45  Me.  190. 

^*mn  V.  Merchants'  Mut.  Ins.  Co., 
1.14  U.  a  515,  33  L.  Ed.  994,  aff 'g  86 
Mo.  466;  Steam  Stone-Cutter  Co.  v. 
Scott,  157  Mo.  520,  57  S.  W.  1076. 

n  See  i  4243,  infra. 
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statote."  A  corporation  fonned  Tinder  a  special  charter  or  general 
statute  imposing  no  liability  upon  stockholders  for  corporate  debts 
is  subject  to  a  general  law  afterwards  passed  imposing  such  liability, 
where  it  has  atfcepled  an  amendment  of  its  charter  subjecting  it  to 
general  laws."  And  where  the  statute  imposing  the  liability  provides 
that  after  a  specified  date  its  provisions  shall  apply  to  all  corpora- 
tions, the  stockholders  of  a  corporation  oi^anized  before  its  enact- 
ment are  liable  thereunder  if  the  corporation  continues  to  do  business 
after  the  date  specified." 

§  4147,  —  Effect  as  ajrainst  creditors.  When  the  liability  imposed 
upon  stockholders  is  contractual  in  its  nature,"  tbe  legislature  cannot 
take  away  or  impair  the  right  of  existing  creditors  to  resort  to  such 
liability,  since  to  do  so  would  impair  the  obligation  of  their  con- 
tract^**   But  a  statute  imposing  upon  stockholdere  a  penal  liability 


T*DowB  V.  Naper,  01  Dl.  44. 

The  fact  that,  after  the  enactment 
of  an  amendment  to  a  special  charter 
imposing  liability'  on  atockholders, 
and  granting  the  corporation  addi- 
tional powers,  the  atockholdera,  with- 
out objection,  allowed  the  corporation 
to  continue  in  business  and  to  exer- 
cise the  new  powers  granted  bj  tbe 
amendment  and  to  make  contracts, 
debts  and  engagements  therein  au- 
thorized, is  inifflcient  evidence  of  tbeir 
ftcceptance  of  the  liability  imposed 
upon  them  thereby.  Johnson  v.  Lib- 
bj,  111  He.  204,  Ann.  Cas.  1916  C  6S1, 
S8  Atl.  067;  Flynn  v.  American  Bank- 
ing ft  Trust  Co.,  104  Me.  141, 10  L.  B. 
A.  (N.  S.)  42S,  129  Am.  BL  Bep.  376, 
68  AtL  771. 

Where  the  stockboldera  of  a  bank 
expressly  anthorize  and  direct  the  di- 
reetors  to  take  tbe  necessary  steps 
to  come  nnder  and  secure  the  beneBts 
of  the  act  impoising  the  liability,  and 
such  steps  are  taken,  they  caiioot  eon- 
tend  that  they  are  not  liable  under  its 
provisions  to  subsequent  depositors. 
Fate  V.  Bank  of  Newton,  116  Miss. 
666,  77  So.  601. 

In  Senn  v.  Levy,  111  Ky.  318,  63 
&  W.  776,  it  was  held  that,  by  amend- 


ing its  articles  of  incorporation  un- 
der a  etatnte  passed  after  its  incorpo- 
ration, a  corporation  WBS,  in  effect, 
reorganized  nnder  its  provisions  and 
that  its  stockhcdders  thereby  became 
subject  to  the  double  liability  imposed 
by  it. 

TTArenz  v.  Weir,  89  HI.  26, 

vaOamewell  Fire  Alarm  Tel.  Co.  v. 
Fire  8s  Police  TeL  Co.,  116  Ky.  759, 
76  8.  W.  862. 

The  Banking  Law  of  1892,  gS2, 
Imposing  a  liability  upon  the  stock- 
holders <rf  all  banks  continuing  in 
business  alter  its  enactment,  applies 
to  stockholders  in  an  existing  bank 
who  became  such  before  tbe  passage 
of  the  act,  and  renders  them  liable  for 
debts  thereafter  incurred  by  the  bank. 
Hagmayer'v.  Alten,  36  N.  T.  Misc.  59, 
72  N.  T.  Snpp.  628. 

See  also  i  4148,  infra. 

n  See  i  4176,  infra. 

MUnltad  States.  Hawthorn  v.  Ca- 
lef,  2  WaU.  10,  17  L.  Ed.  776: 
Schwartz  v.  Loftus,  216  Fed.  320; 
Blackburn  v.  Irvine,  205  Fed.  217, 
otT'g  198  Fed.  360;  Irvine  v.  Eliott, 
203  Fed.  62;  BepubUe  Iron  ft  Steel 
Co.  V.  Carlton,  189  Fed.  126;  Rams- 
den  V.  Knowlea,  ISl  Fed.  718;  Harri- 
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for  corporate  debts,  as  distinguished  from  a  contractual  liability,*^  is 
not  within  the  protection  of  the  contract  clause  of  the  constitution, 

son  V.  Bemington  Paper  Co.,  110  Fed.  Kew  Toik.    Story  t.  Fiuidbii,  25  N. 

385,  3  L.  B.  A.  (N.  8.)  054,  5  Ann.  Y.  214;  Van  Tnjl  t.  SulliTui,  173  App. 
Cu.  314,  certiorari  denied  199  XJ.  8.  Div.  391,  156  N.  Y.  Supp.  309,  aff'd 
607,  50  L.  Gd.  331  (mem.  dee.);  Web-  217  N.  Y.  691,  Hi  N.  E.  1078;  Barnes 
eter   v.  Btraers,  104  Fed.  627;  Evans  ----_- 

V.  NeUifl,  101  Fed.  920;  Western  Nat. 
Bank  V.  Becktess,  96  Fed.  70. 

Alabaua.  National  Comioerci^ 
Bank  t.  UcDonnell,  92  Ala.  3S7,  9  So. 
149 ;  HeDonnell  v.  Alabama  Qold  Life 
Ids.  Co.,  85  Ala.  401,  S  So.  ISO. 

IMaware.  Pusej  t  Jones  Co.  -v. 
Love,  16  Pennew.  80,  11  L.  B.  A.  (N. 
8.)  953,  130  Am.  St.  Bep.  144,  66  Atl. 
1013. 

Iowa.  Donworth  v.  Coolbavgh,  5 
Iowa  300. 

Kmibh.  Douglass  v.  Lottos,  B5 
Kan.  720,  L.  B.  A.  1915  B  797,  Ann. 
Cas.  1913  A  378,  119  Pae.  74;  Bowland 
A  Moyer  v.  Forest  Park  Creamery  Co., 
79  Kan.  134,  99  Pac.  212;  Waltersoheid 
V.  Bowdish,  77  Kan.  865,  96  Pac.  56j 
Stocker  v.  Davidson,  74  Kan.  314,  118 
Am.  8t.  Bep.  315,  86  Pac.  136;  Wood- 
worth  V.  Bowles,  61  Kan.  568,  60  Pac. 
331. 


Ilalna.  Hathom  v.  Calef,  53  T£e. 
471.  A  holding  to  the  contrary  on  a 
prior  appeal  in  this  case  was  reversed 
by  the  Bupreme  Court  of  the  United 
Sutes  in  Hawthorn  v.  Calef,  2  WelL 
(U.  S.)  10,  J7  L.  Ed.  776,  which  also, 
in  eCect,  overruled.  Hathom  v. 
Towle,  46  Me.  302;  CaTToIl  v.  Hink- 
ley,  46  Me.  81;  Coffin  v.  Bich,  45  Ue. 
507,  71  Am.  Dec.  GS9;  Cnmrnings  v. 
Maswen,  45  Me.  ISO. 

MIcTUgaa.  In  re  Warren's  Estate, 
BE  Mieh,  557,  18  N.  W.  356. 

BCliBonil.  Jermsn  's  Adm  'r  v.  Ben- 
ton, 79  Uo.  148;  Provident  8av.  Insti- 
tution V.  Jackson  Place  Skating  & 
Bathing  Bink,  62  Mo.  552;  Blakeman 
V.  Benton,  9  Mo.  App.  107 ;  St.  Louis 
Ballway  Supplies  Mfg.  Co.  v.  Harbine, 
2  Mo.  App.  131. 


Arnold,  23  Misc.  197,  51  N.  Y.  Sapp. 
1109,  aff'd  45  App.  Div.  314,  61  N.  Y. 
Supp.  85,  189  N.  Y.  611,  62  N.  E.  1093; 
Tan  Hook  v.  Whitlock,  26  Wend.  43, 
37  Am.  Dec.  248. 

Vsnnont.  Barton  Nat.  Bank  v.  At- 
kins, 72  Vt.  33,  47  AtL  176. 

The  legislature  has  no  right,  as  to 
existing  creditors,  to  change  the  law 
HO  as  to  exempt  from  liability  a  per- 
son who  baa  transferred  his  stock  al- 
though there  has  been  no  transfer  or 
tender  for  transfer  on  the  corporate 
books,  where  such  a  transfer  or  ten- 
der was  previoDsly  necessary.  Black- 
burn V.  Irvine,  205  Fed.  217,  aff'g  198 
Fed.  360. 

Where  the  eonstitution  makes  stock- 
holders liable  to  the  amount  of  their 
shares  "for  all  its  debts  and  liabili- 
ties of  every  kind,"  a  statute  limit- 
ing their  liability  to  corporate  debts 
payable  within  two  years  from  the 
time  they  were  contraeted  is  uncim- 
stitutional.  Van  Toyl  v.  SuUivan,  173 
N.  Y.  App.  Div.  391,  156  N.  Y.  Supp. 
309,  aff'd  217  S.  Y.  691,  112  N.  E. 
3078. 

This  is  true  of  a  change  in  the  pro- 
virions  of  a  state  constitution  eo  as 
to  abrogate  the  double  liability  of 
stockholders  and  leave  each  stock- 
holder liable  only  to  the  amount  of 
stock  owned  by  kim.  Donglass  v. 
Loftus,  85  Kan.  720,  L.  B.  A.  1915  B 
7S7,  Ann.  Cas.  1913  A  878,  119  Pac 
74. 

The  constitutional  prohibition  pro- 
hibiting the  impairment  of  contract 
obligations  applies  to  eontraots  wher- 
ever made.  Western  Nat.  Bank  of 
New  York  v.  Beekless,  96  Fed.  70. 

U  See  1 4176,  Iitfra. 
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and  may  be  repealed  at  any  time,  even  as  against  existing  creditors.*' 
And  if  such  a  statute  is  unconditionally  repealed  after  a  creditor  lias 
commenced  an  action  against  a  stockholder  thereunder,  but  before  any 
judgment  has  been  rendered,  the  action  abates.**  It  has  also  been 
held  that  "a  judgment  founded  on  a  tort  is  not  a  contract,  and  for 
that  reason  is  not  protected  by  the  provision  of  the  federal  consti- 
tution against  the  impairment  of  contract  obligatitms  by  state  legisla- 
tion."" 

The  constitutional  prohibition  against  laws  impairing  the  obligatitm 
of  contracts  does  not  prevent  the  legislature  from  changit^,  as  to 
existing  creditors,  the  remedy  for  ^iforcing  the  individual  liability 
of  stockholders,  if  the  right  is  not  impaired.**  But  the  change  in  the 

M  First  Nat,  Bank  of  Omsba  V. 
Cooper,  S»  Neb.  632,  131  N.  W.  958; 
Hogue  T.  Capital  Kat.  Bank  of  Lin- 
coln, 47  Neb.  929,  66  N.  W.  1036; 
Kleekner  v.  Turk,  45  Neb.  176,  63 
N.  W.  469;  Olobe  Pub.  Co.  v.  State 
Bank  of  Nebraska,  41  Neb.  175,  27 
L.  B.  A.  854,  59  N.  W.  683;  Lawler 
V.  Bnrt,  7  Ohio  St.  340.  Bee  also 
BiehardBon  t.  Akin,  87  HL  138. 

OHogne  V.  Capital  Nat  Bank  of 
Lincoln,  47  Neb.  929,  66  N.  W.  1036; 
Globe  Pub.  Co.  T.  Bute  Bank  of  Ne- 
braska, 41  Neb.  175,  27  K  B.  A.  854, 
59  N.  W.  683. 

M  DouglHHB  V.  Lof tna,  85  Kan.  720, 
L.  B.  A.  1915  B  797,  Ann.  Caa.  1913  A 
378,  119  Pae.  74.  In  the  above  caao 
it  was  fa  eld  that  ft  judgment  for  dam- 
ages for  treapasa  to  real  estate  was 
not  a  judgment  for  tort  pure  and 
simple,  where  the  tort  benefited  the 
tort-feasor's  estate  to  the  fnll  extent 
of  the  damages  recovered  by  the  in- 
jured party,  but  was  bo  far  contrac- 
tual as  to  bring  it  witfain  the  pro- 
visions of  the  Federal  Constitution. 

In  Henley  v.  Stevenson,  67  Ean.  4, 
72  Pac.  518,  it  was  held  that  a  judg- 
ment creditor  who  had  not  shown  that 
bis  judgment  was  founded  on  a  con- 
tract  was  not  within  the  provision  of 
the  constitution,  and  that  his  only 
remedy   was   that  given  by  the  new 


Bee  also  Henley  v.  Uyers,  76  Kan. 
723,  17  h.  B.  A.  (N.  8.)  779,  93  Pac 
108,  on  rehearing  76  Kan.  736,  93  Pac 
173,  Judgment  aff'd  215  U.  8.  373,  64 
L.  Ed.  240. 

taumtad  States.  Fourth  Nat.  Bank 
V.  Prancklyn,  120  U.  8.  747,  30  L. 
Ed.  825;  Penniman's  Case,  103  U.  S. 
714,  26  L.  Ed.  602,  aff'g  11  B.  L  333; 
Harrison  v.  Bemington  Paper  Co.,  140 
Fed.  885,  3  L.  B.  A.  (N.  8.)  954,  S 
Ann.  Caa.  314,  certiorari  denied  100 
V.  a.  607,  50  L.  Ed.  331  (mem.  dee.); 
Myers  v.  Knickerbocker  Tnut  Co.,  130 
Fed.  Ill,  1  L.  B.  A.  (N.  B.)  1171, 
afF'g  133  Fed.  764.  See  also  HIU  v. 
Uerefaants'  Uut.  Ins.  Co.,  134  U.  8. 
515,  33  L.  Ed.  994. 

ZMawaM.  Pusey  A  Jones  Oo.  v. 
Love,  16  Peonew.  SO,  11  L.  B.  A.  (N. 
8.)  9S3,  130  Am.  St.  Bep.  144,  66  AtL 
1013. 

a«otgia.  Lamar  t.  Taylor,  141  Ga. 
227,  80  S.  B.  1085;  Moore  v.  Biplqr, 
106  On.  556,  32  8.  E.  647. 

HUnolB.  BichardBon  v.  Akin,  87  HL 
138. 

Tr»""»  Woodworth  v.  Bowles,  61 
Ean.  569,  60  Pac.  331. 

Maine.  Hathom  v.  Calef,  63  Me. 
471;  Cninminga  v.  HazweU,  45  Me. 
100. 


VI  Priv.  Corp. — 76 


Bettendorf  Axle  Co.  v. 
Field,  114  Md.  487,  79  Atl.  724;  Pitts- 
burg Steel  Co.  V.  Baltimore  Equitable 
7171 
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remedy  may  be  so  great  as  to  affect  and  impair  the  creditor's  right, 
and  in  such  a  case  it  will  be  within  the  constitational  prorision." 
S<Hne  courts  have  held  that  a  change  in  the  law  so  as  to  provide  for 
the  enforcement  of  the  liability  by  a  receiver  instead  of  by  the  indi- 
vidual creditors  violates  the  contract  rights  of  existing  creditors,*' 


Society,  113  Md.  77,  77  Atl.  255,  aff'd 
226  D.  S.  455,  57  L.  Ed.  297;  Miners' 
ft  HercJiants'  Bank  of  Lonaconing  v. 
Snj-der,  100  Md.  57,  68  L.  R,  A,  312, 
108  Am.  St,  Eep.  390,  59  Atl.  7D7. 

Mlawait  See  Bteam  Stone-Cutter 
Co.  V.  Scott,  157  Mo.  520,  57  8.  W. 
1076;  Merchants'  Ins.  Co.  v.  Hill,  86 
Uo.  466. 

Kew  Tork.  Persons  v.  Qarilner,  42 
App.  DiT.  490,  59  N.  Y.  Bnpp.  463, 
aff'e  26  Hisc.  663,  56  N.  Y.  Supp. 
822,  . 

VlrginU.  See  Shickell  v.  Berryville 
Land  t  Improvement  Co.,  99  Va.  88, 
37  8.  K  813. 

H  Republic  Iron  A  Steel  Co.  v.  Carl- 
too,  ISO  Fed.  126-,  Myers  v.  Knicker- 
bocker Trust  Co.,  l:i9  Fed.  Ill,  1  L. 
E.  A.  (N.  a.)  1171,  aff'g  133  Fed.  7«4j 
Western  Nat.  Bank  of  New  York  v. 
RecklBBs,  S6  Fed.  70;  Pusey  &  Jones 
Co.  V.  Love,  16  Pennew.  (Del.)  80,  11 
L.  B.  A.  (N.  a>  953,  130  Am.  St.  Rep. 
144,  66  AtL  1013;  Walterseheid  v. 
Bowdish,  77  Kan.  665,  96  Pac.  56; 
Woodworth  v.  Bowles,  61  Kan.  569,  SO 
Pac,  331;  Miners'  &  Merchants'  Bank 
of  Lonaconing  v.  Snyder,  100  Md.  57, 
68  L.  B.  A.  312,  lOS  Am.  St.  Rep.  390, 
5»  Atl.  707.  See  also  Henley  v.  My- 
ers, 78  Kan.  723,  17  L._R.  A.  (N.  8.)  ■ 
779,  93  Pac.  168,  on  rehearing  76  Kan. 
736,  93  Pac.  173. 

"The  creditor  must  be  allowed  to 
retain  in  smbstance  the  same  remedy 
as  before,  or  in  lien  thereof  allowed 
one  which  will  no  more  seriously  em- 
barrass or  delay  him  in  the  prosecu- 
tion of  his  claim  and  the  collection  of 
his  debt  than  did  the  former  one." 
Woodworth  v.  Bowles,  61  Kan.  560, 
60  Pac.  331. 


aiThus,  it  was  held  that  the  Kan- 
sas law  (7f  1898,  providing  for  the  en- 
forcement of  the  constitutional  lia- 
bility of  stockholders  by  a  receiver 
for  the  benefit  of  the  corporation  and 
all  the  creditors  alike,  did  not  super- 
sede, as  to  existing  creditors,  the  for- 
mer statute,  which  gavs  each  cred- 
itor the  right  to  enforce  the  liability 
of  any  particular  stockholder  for  bis 
own  individual  bene&t,  since  the  right 
thereby  given  became  a  part  of  con- 
tracts entered  into  while  the  statute 
was  in  force,  and  the  contract  obli- 
gations would  be  materially  impaireil 
by  substitution  of  the  restricted  rem- 
edy. Harrison  v.  Remington  Paper 
Co.,  140  Fed.  385,  3  L.  R.  A.  (N.  8.) 
954,  5  Ann.  Cas.  314,  certiorari  de- 
nied 199  U.  8.  607,  50  L.  Ed.  331 
(mem.  dee.);  Webster  v.  Bowers,  104 
^'ed,  627;  Evans  v.  Nellis,  101  Feil. 
920.  Thia  case  was  certified  to  the 
Supreme  Court,  which,  however,  did 
not  paas  on  this  particular  question. 
See  187  U.  S.  271,  47  L.  Ed.  173. 
Western  Nat.  Bank  of  New  York  v. 
Reckless,  96  Fed.  70;  Pusey  &  Jones 
Co.  T.  Love,  16  Pennew.  (Del.)  80, 11  L. 
R.  A.  (N.  S.)  953,  130  Am.  St.  Rep. 
144,  66  Atl.  1013;  Stocker  v.  David- 
son,  74  Kan.  214,  118  Am.  St.  Rep. 
315,  86  Pac.  136.  In  Woodworth  v. 
Bowles,  61  Kan.  569,  60  Pac.  331,  the 
same  was  held  to  be  true  of  Laws 
1897,  e.  47,  i  55,  which  made  a  simi- 
lar change  in  the  remedy  for  enforc- 
ing the  individual  liability  of  stock- 
holders of  insolvent  banks. 

In  Douglass  v.  Loftus,  85  Kan.  780, 
L.  B.  A.  1915  B  797,  Ann.  Gas.  1913  A 
378,  119  Pac.  74,  it  was  held  that 
neither   the    Act    of   1898    above   re- 
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while  others  have  taken  a  contrary  view.'*  And  there  is  a  similar 
conflict  of  authority  as  to  the  validity  of  a  change  in  the  law  so  as  to 
require  the  enforcement  of  the  liability  by  a  suit  in  equity  for  the 
benefit  of  all  of  the  creditors  and  against  all  of  the  stockholders  instead 
of  permitting  a  single  creditor  to  sue  one  or  more  stockholders  at 
law  for  his  own  benefit,  and  applying  the  new  remedy  to  pending 
actions.*^    It  has  been  held  that  contract  obligations  are  not  violated 


ferred  to,  nor  the  Act  of  1903  re- 
pealiitg  all  provisions  for  enforcing 
the  liability'  of  stockboldeis,  nor  the 
Coiutitutionftl  Amendment  of  1906, 
which  aboliBhed  the  double  liability 
of  stockholders,  could  affect  the  right 
of  a  judgment  creditor,  whose  cause 
of  action  against  the  corporation  arose 
prior  to  the  taking  effect  of  any  of 
these  changes,  of  the  right  to  main- 
tain &  suit  against  a  stockholder  un- 
der the  statute  aa  it  existed  at  the 
time  when  such  cause  of  action  arose. 

In  Walterseheid  t.  fiowdish,  77  Ean. 
666,  96  Pac.  56,  it  was  held  that  the 
Act  of  1Q03  did  not  affect  the  right  of 
an  existing  creditor  who  was  prose- 
cnting  an  action  to  determine  the  lia- 
bility of  the  corporation  at  the  time 
when  the  act  went  into  effect. 

M  Moore  t.  Bipley,  106  Ga.  SS6,  32 
S.  E.  847,  followed  in  Wheatley  v. 
Glover,  135  Ga.  710,  54  a  E.  626; 
Persons  v.  Gardner,  42  N.  Y.  App. 
Div.  490,  59  N.  T.  Snpp.  463,  aff'g  26 
N.  T.  Misc.  663,  66  N.  Y.  Snpp.  822. 

In  Lamar  v.  Taylor,  141  Ga.  227, 
80  S.  £.  1085,  the  court  refused  to 
pass  on  the  question  becanse  no  cred- 
itor who  became  such  before  the 
change  in  the  law  was  objecting. 

•»The  right  of  a  single  creditor  to 
sue  one  or  more  stockholders  at  law 
is  a  valuable  one  of  which  he  cannot, 
constitutionally,  be  deprived.  Lan^  v. 
Lula,  180  N.  T.  254,  73  N.  E.  24,  aff'g 
83  N.  Y.  App.  Div.  534,  82  N.  Y. 
Bnpp.  319. 

In  Myers  v.  Knickerbocker  Trust 
Co.,  139  Fed.  Ill,  1  L.  B.  A.  (N.  a) 


1171,  aff'g  133  Fed.  761,  Maryland 
Acts  1904,  c.  337,  p.  7B7,  relating  to 
the  enforcement  of  the  double  liabil- 
ity of  stockholders  of  banks  and  trust 

companies  was  held  to  impair  the  con- 
tract obligations  of  creditors  who  had 
instituted  actions  against  individual 
stockholderfi   prior  to  its  passage. 

In  Miners'  &  Uerehants'  Bank  of 
Lonaconing  v.  Snyder,  100  Md.  57, 
68  L..  B.  A.  312,  108  Am.  St.  Hep.  3S0, 
Se  Atl.  707,  the  Maryland  Conrt  of 
Appeals  held  that  said  act  did  not 
inipair  the  contract  obligations  of 
such  creditors,  and  was  valid.  And 
this  holding  wad  followed  in  Murphy 
V.  Wheatley,  100  Md.  338,  59  All.  704. 
See  also  Republic  Iron  ft  Steel  Co.  v. 
Carlton,  189  Fed.  126. 

In  Pittsburg  Forge  A  Iron  Co.  v. 
Safe  Deposit  &  Trust  Co.,  116  Md. 
697,  64  Atl.  335;  Bettendorf  Axle  Co. 
V.  Field,  114  Md.  487,  78  Atl.  724;  and 
Pittsburg  Steel  Co.  v.  Baltimore  Equi- 
table Society,  113  Md.  77,  77  Atl.  255, 
Acts  1908,  e.  305,  contBining  a  similar 
provision  as  to  the  manner  of  enforc- 
ing the  liability  of  stockholders  to 
creditors  for  the  amount  of  their  un- 
paid subscriptions,  and  providing  for 
the  abatement  ot  pending  actions, 
was  held  to  be  valid.  The  decision  in 
the  latter  case  was  affirmed  by  the 
United  States  Supreme  Court,  226  U. 
a  455,  57  L.  Ed.  2S7,  which  over- 
mled  139  Fed.  Ill,  1  L.  B.  A.  (H. 
8.)  1171. 

New  Jersey  Act  March  30,  1897 
(Laws  1897,  p.  124),  providing  that  a 
liability  created  by  or  arising  under 
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by  enbstitatii^  a  remedy  by  an  acticm  on  the  case  for  (me  1^  scire 
facias,**  or  by  the  repeal  of  a  statute  providing  a  remedy  by  execution 
against  the  person  of  a  stockholder."  A  provision  of  a  state  consti- 
tuti<Hi  prohibiting  the  legislature  from  depriving  a  party  of  any  rem- 
edy for  enforcing  a  contract  which  existed  when  the  contract  was 
made  has  be^i  held  to  apply  to  contracts  wherever  made,  and  to  pre- 
clude a  change  in  the  remedy  for  enforcing  the  liability  of  stockhold- 
ers of  forei^  corporations.*'  The  right  of  ibe  legislature  to  extend 
or  reduce  the  time  fixed  by  the  statute  of  limitations  for  enforcing 
the  liability  will  be  considered  in  a  subsequent  section."* 

Repeal  or  alteration  of  a  provision  imposing  individual  liability 
upon  stockholders,  even  when  the  liability  is  omtractual,  is  effectual 
as  to  subsequent  creditor,  provided  the  new  provision  is  otherwise 
constitutional,**  and  such  creditors  acquire  no  right  against  stock- 
holders under  the  original  proviadim.*'  But  stockholders  are  liable 
under  the  original  provision  to  creditcm*  who  become  such  after  the 
passage  of  an  act  reducing  the  liability  but  bef<N%  such  act  takes 
^ect.»« 

It  has  been  held  that,  when  the  individual  liability  of  stockholders 
of  a  corporation  imposed  by  a  statutory  or  c<mstitut)onal  proviaou  is 


the  laws  of  an^  other  rtate  can  onl; 
be  enforced  in  a  mit  in  the  nature 
of  an  equitable  aceonntiog  for  tba 
proportionate  benefit  of  all  parties  in- 
terested, to  whieb  tbe  corporation  and 
all  of  its  ereditora  and  Btockbolders 
are  necessaiy  parties,  violates  the  coa- 
Btitutional  pTohibition  aa  against  an. 
existing  creditor  of  a  Eanaaa  corpo- 
ration who,  prior  to  tbe  paasage  of 
tbe  act,  eonld  have  sned  a  single 
stockholder  at  law  in  New  Jersey. 
Western  Nat.  Bank  of  New  Tork  v. 
Reckless,  96  Fed.  70. 

MHathorn  v.  Calef,  53  Me.  471; 
Comminga  v.  Uaxwell,  40  Ke.  190. 

•iPenniman'B  Case,  103  U.  8.  714, 
26  L.  Ed.  602,  afl'g  11  E.  I.  333. 

M  WeaUrn  Nat.  Bank  of  New  Tork 
V.  Reckless,  96  Fed.  TO,  eonstniiug 
'  art.  4,  1 7,  ^3,  of  the  New  Jeiwy 
Constitntion. 

M  See  1 4243,  infra. 

MSee  S4142,  anpra. 

"  "  ■"  Gilbert  v,  Sonthern  In- 


diana Coal  tc  Iron  Co.,  62  Ind.  622. 

Kaasaa.  Rowland  ft  tHojer  v.  For- 
est Park  Creamery  Co,  79  Ean.  134, 
90  Pae.  212. 

Haln*.  Hathom  v.  Calef,  C3  lie. 
471. 

Minneaota.  BeTmonr  v.  Bank  of 
Minnesota,  7»  Minn.  211,  81  N.  W. 
1059. 

mnonrt  Oebiltree  t.  Iowa  Itail- 
Toad  Contracting  Co.,  S4  Mo:  113, 
aff'd  21  Wall.  (TT.  8.)  249,  22  L.  Bd. 
S46. 

Persons  who  deal  with  the  corpo- 
ration after  tbe  repeal  of  such  a  pro- 
vision cannot  complain,  since  they  are 
chargeable  with  notice  of  the  aitna- 
tion,  and  have  no  reason  to  snppiwe 
that  tbey  will  be  benefited  by  the 
provisiDns  of  a  law  whieb  is  no  longer 
in  existence.  Rowland  ft  Moyer  v. 
Forest  Park  Creamery  Co.,  79  Ean. 
ISl,  99  Pac  212. 

M  Seymour  v.  Bank  of  Minnesota, 
79  Minn.  211,  81  N.  W.  1069. 
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lessened  by  an  amendment,  a  person  who  becomes  a  stoekbolder  after 
the  amendmenj^  is  not  liable,  under  the  original  provisuon,  for  the 
debts  contracted  prior  to  the  amendment.*^  And  the  same  rule  has 
been  applied  to  the  holders  of  increased  stock  where  the  increase  was 
made  aft^  the  taking  effect  of  such  an  ameudmenL**  It  has  also 
been  held  that  the  contract  of  a  creditor  who  became  such  before  the 
passage  of  an  act  impoeing  liability  on  stockholders  is  not  impaired 
by  a  repeal  of  the  act  before  he  has  taken  steps  to  enforce  the  lia1»lity, 
since  his  contract  was  not  made  <hi  the  faith  of  its  provisions.** 

Of  coarse,  a  creditor  of  a  corporation  may  wadve  the  right  to  object 
to  an  act  removing  or  lessening  the  individual  liability  of  stockhtdders, 
on  the  gronnd  that  it  impairs  the  obligation  of  his  contract,  and  he 
does  wadve  the  objection  if  he  accepts  the  benefit  of  the  aet^ 

g  4148.  Effect  of  reoi^faiiiutioii  oi  oMporation.  As  a  rule,  where 
a  corporation  having  a  special  charter*  or  formed  under  a  general 
law,'  reorganizes  under  a  general  law,  its  stockholders  become  sub- 
ject to  the  liabilities  in^>osed  by  that  law.  But  the  contrary  has  been 
held  to  be  true  where  the  liability  under  a  special  charter  is  in  terms 
limited  to  the  amount  unpud  on  the  stock,  and  the  statute  author- 
izing the  reorganization  does  not  provide,  either  expressly  or  by  im- 
plieatitm  that  the  reorganization  shall  oper&te  to  increase  it* 

Where  a  state  bank  is  changed  into  a  natitmal  bank,  stockholders 

•7  Ochiltree  v.  Iowa  BailroAd  Con.  was.  In   effect,  an  incorporation  nn- 

tracting  Oo.,  54  Mo.  113,  aff 'd  21  Wall,  der  that  law,  and  henoa  that  the  ntock- 

(TT.  S.)  249,  2S  L.  Ed.  546.  holdera   incurred    the    liabilitLee    im- 

Compere,    however.   National    Com-  posed  bj  it. 

merclal  Bank  v.  McDonnell,  92  Ala.  ■  In  Sean  v.  Levy,  111  Ky.  31S,  63 

387,  9  Bo.  140,  wherein  it  wae  held  B.    W.    776,    it    was    held    that,    by 

that  one  who  becomcB  a  stockholder  amending  its  articles  of  iDeorporation 

in  a  corporation  after  the  passage  of  uader   a  atatnte   passed   after   its  in- 

a  law  lessening  the  liability  of  stock-  corporation,  a  corporation  was,  in  ef- 

holders  to  erediton  la   equally  liable  feet,  reorganiied  under  its  pravisiona 

witk    the    other   stockholders,   under  and  that  ite  stockholders  thereby  be- 

tbe   former   law,   to   creditors  whose  came  subject  to  tho  double  liability 

claims  existed  prior  to  the  change.  impoeed  by  it. 

M  Barton  Nat.  Bonk  v.  Atkins,  78  Bee  also  Pat«  v.  Bank  of  Newton, 

Tt.  83,  47  AtL  176.  116  Miss.  666,  77  Bo.  601.    And  see 

M  Jerman  v.  Benton,  70  Ho.   148.  1 4146,  supra. 

IVan  Hook  v.  Whitloek,  26  Wend.  4  Under     suck     circumstances     the 

(N.  T.)  43,  37  Am.  Dec.  248.  stockholders  do  not  become  subject  to 

tin  Tibballs  v.  Libby,  87  ni.  142,  a    double    liability    imposed    by    the 

it  was  held  that  an  inereese  of  stock  general   law.      Sansqy   v.   Liggett,  — 

under  the  provisions  of  a  general  law  I'la.  — ,  7S  Bo.  334. 
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who  expressly  or  impliedly  assent  to  the  chan^  thereby  become 
stockholders  in  the  national  bank,  with  such  responsibilities  as  the 
law  imposes  in  such  case,'  and  hence  are  subject  to  the  double  liability 
imposed  by  the  National  Banking  Act," 

In  some  jurisdictions  it  has  been  held  that  the  stockholders  of  a  re- 
organized corporation  are  primarily  liable  for  the  debts  of  the  old 
corporation,  and  all  remedies  against  them  should  be  exhausted  before 
resorting  to  stockholders  of  the  old  corporation  who  did  not  beecmie 
members  of  the  reor^oized  one,' 

Of  coarse  stockholders  of  the  original  corporation  who  d&  not  be- 
come members  of  the  reorganized  corporation  are  in  no  way  liable  for 
debts  incurred  or  contracted  by  it." 

§  4149.  Effect  of  consolidaticm  of  corpomlAoiBz.  When  consolidat- 
ing corporations  are  dissolved,  and  an  entirely  new  corporation 
created,*  the  liability  of  the  stockholders  in  the  new  corporation  is 
determined  by  the  law  in  force  at  the  time  of  the  consolidation,*"  sub- 
ject, of  course,  to  such  future  changes  in  the  law  as  may  be  within  the 
pow«B  of  the  legislature.'*  Under  such  circumstances  the  new  cor- 
poration is  subject  to  a  constitutional  provision  in  force  at  the  time 
of  the  consolidation,  imposing  individual  liability  npon  stockholders 
of  such  corporations,  although  the  original  corporations  may  have 
been  exempt;  and  the  l^islature  cannot  exempt  the  new  corporation 
from  the  provision  as  to  individual  liability  of  stockholders  without 
violating  the  constitution.*'  Nor  will  a  grant  to  the  consolidated  cor- 
poration of  the  franchises,  exemptions  and  immunities  of  the  old  com- 
panies include  an  exemption  from  individual  liability  for  corporate 
debts  which  the  stockholders  of  the  old  companies  had  by  mere  im- 


B8«e  the  chapter  on  Reorganiza- 
tion. 

•  Keyser  v.  Hitz,  J33  U.  8.  138,  33 
L.  Ed.  531;  Casey  v,  Galli,  94  U.  8. 
673,  24  L.  Ed.  168;  Aldrich  v.  Bing- 
ham, 131  Fed.  363. 

T  State  V.  Germania  Bank  of  St. 
Paul,  106  Minn.  446,  119  N.  'W 
Witliaa  V.  Mann,  91  Minn.  494,  9S 
N.  W.  341,  867;  Marriott  v.  Oolnm- 
buB,  8,  a  H.  R.  Co.,  16  Ohio  Dec.  (N. 
P.)  135;  Security  State  Bank  v.  Gan- 
non, 39  a  D.  232,  163  N.  W.  1046. 

This  rule  ia  to  be  reasonably  e 
strued,  and  does  not  require  the 


honstion  of  all  remedies  against  etoek- 
holdera  primarily  liable  in  favor  of 
whom  the  statute  of  limitationa  has 
run.  State  v.  Germania  Bank  of  St, 
Paul,  106  Minn.  446,  119  N.  W.  61. 

•  WilUuB  T.  Mann,  91  Minn.  494, 
98  N.  W.  34],  867, 

BSee  the  chapter  on  Oonsotidation. 

10  Gardner  v.  Minneapolis  ft  St.  I>. 
Ry.  Co.,  73  Minn.  517,  76  N.  W.  282, 
aff 'd  177  V.  8.  332, 44  L.  Ed.  793. 

U  See  i  4146,  aupra. 

U  Minneapolis  A  St,  L,  Ry.  Go,   v. 
Gardner,  177  U.  8.  332,  44  L.  Ed.  783, 
ftff -g  73  Minn.  517,  76  N.  W.  282. 
176 
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plication,  without  any  express  provision  therefor,  even  assuming  it 
to  b«  within  the  power  of  the  le^slature  to  grant  such  an  exemption.** 
The  stockholders  are  estopped  to  question  the  constitutionality  of 
the  act  under  which  a  consolidation  is  effected  where  they  have  accept- 
ed its  benefits  by  organizing,  issuing  stock  and  doing  business  as  a 
corporation  under  it." 

§  4150.  Effect  of  dlBSOlation  of  ctnporation.  Oenerally  the  liabil- 
ity continues  and  may  be  enforced  although  the  corporation  has  been 
dissolved,*'  And  in  some  jurisdictions  this  is  the  rule  by  express  pro- 
vision of  the  statute,*'  So  where  the  statute  provides  that  corpora- 
tions whose  ohartera  expire  by  limitation  may  continue  to  act  for  the 
purpose  of  winding  up  their  affairs,  the  liability  of  the  stockholders  of 
such  a  corporation  continues  until  its  business  is  wound  up,  at  least 
as  respects  valid  indebtedness  contracted  while  it  had  a  legal  existence, 
and  they  cannot  insist  that  at  the  expiration  of  the  charter  they  be- 
came liable  only  as  partners."  And,  as  we  shall  see  in  a  subsequent 
section,  the  liability  under  some  statutes  attaches  only  when  the 
corporation  has  been  dissolved.*' 

The  failure  of  the  corporation  to  pay  a  franchise  tax  docs  not  relieve 
its  stockholders  from  their  statutory  liability,  although  it  is  ground 
for  a  forfenture  of  the  corporate  charter,  where  it  does  not  ipso  facto 

1>  MinnespoliB  A  St.  L,  By.  Co.   v.  App.   Div.   60S,   103   N.   T,   Snpp,   30, 

Gardner,    177    U,   8.   332,   44    K    Ei.  aff'd  J8»  N.  Y.  504,  81  N.  B.  IIM. 

793,   aff'g   73    Minn.   517,   70   N.    W.  Contra.     Since  ttis  corporate   debti 

382.   .  become   extinct   by  the   expiration   of 

li  Gardner  v.  Mioneapolia  &  St.  L.  its  charter,  the  liability  of  the  stock- 

Uy.  Co.,  73  Minn,  S17,  76  N.  W.  2S2,  holders  alio   becomeB  extinct  if  it  is 

eff'd  177  n.  S.  332.  44  L.  Ed.  7»3.  secondary.    Mslloy  v.  Mallett,  S  Jones 

And  see  the  chapter  on  ConBolida-  Eq.  (N.  C.)  345. 

tion.  !•  Kipp  V.  Uiller,  47  Colo.  598,  135 

IB  Tarbell  v.  Page,  24  HI.  46;  Sleep-  Am.  St.  Rep.  236, 108  Par.  164 ;  Wheat- 

er  V.  Goodwin,  67  Wia.  577,  31  N.  W.  ley  v.  Glover,  125  Gs.  710,  54  S.  E,  626; 

335.  Herrill  v.  SufTolk  Bank,  31  Uc.  57,  50 

A.  creditor  may  sue  in  behalf  of  him-  Am,  Dec.  649  (where  an  aet  revoking 

self  and  all  other  creditors  to  enforce  a  corporate  charter  contained  anch  a 

the  liability  of  stockholders  to  the  ex-  provision). 

tent   of  the   amount   nnpaid   on  their  17  EUon   v.   Wright,   134   Iowa  634, 

stock  ImpoBed  by  Consol.  Laws,  c,  58,  112   N.  W.   105.     See   also   Sleeper   v. 

SI  56,    59,    although    the    corporation  Goodwin,  67  Wis.  577,  31  N.  W.  335. 

has  been  dissolved  and  a  receiver  has  Aa  to  the  effect  of  snch  provisiona 

been  appointed.     Lyell  Ave.  Lumber  generally,  ace  the  chapter  on  Diaao- 

Co.    V.    Ligfathonse,    137    N.    Y.    App.  lution. 

Div.  422,  121  N.  Y.  Supp.  802.  "  See  1 4181,  infra. 

See  aW  Ford  v.  Chase,   118  N.   Y. 
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work  Bach  a  forfeiture.^  Nor  does  the  fact  Uiat  the  charter  of  the 
corporatioD  could  have  been  declared  forfeited  htCi  the  state  chos«i  to 
institute  proceedings  for  that  purpose  constitute  a  defense  to  an  aetion 
to  enforce  the  liability  of  a  stockholder  in  another  state.** 


§  llSl.  Oonfliot  of  lawB.  Ordinarily  the  liability  of  a  stockholder 
for  corporate  debts  «nd  its  extent  and  character,  are  determined  by 
the  law  of  the  state  under  the  laws  of  which  the  corporation  was 
created,  and  not  by  the  laws  ^f  the  state  in  which  the  stockholder  may 
reside.  And  the  decisions  of  the  highest  court  of  tltat  state,  constru- 
ing the  statutory  or  constitutional  provisitHi  by  which  the  liability  ia 
imposed  will  be  foUoiwed  by  the  courts  of  other  states  in  which  it.  ia 
sought  to  enforce  the  Itdbility  against  nbnre«dent  stockholders.*'  But 


1»  Murphy  V.  Wheatley,  lOS  Ud. 
501,  03  AU.  62. 

MBearae  v.  Uabie,  198  Mass.  -ISl, 
84  N.  E.  1015. 

II  United  StatM.  Converse  v.  Ham. 
ilton,  324  U.  B.  243,  56  K  Ed.  749,  Ann. 
Cw.  1913  D  1292,  rev'g  jndgineiit  136 
WU.  589,  118  N.  W.  190;  Finney  v. 
Guy,  189  U.  a  335,  47  L.  Ed.  839,  all 'g 
106  WiB.  256,  49  L.  B.  A.  486,  82  N.  W. 
S95;  Hale  v.  AlUuson,  18S  U.  8.  56, 
47  L.  Ed.  380,  off  'g  judgment  106  Fed. 
258,  which  aff'd  102  Fed.  790;  ETana 
V.  Nellis,  1S7  rr.  8.  271,  47  L.  Ed.  173 ; 
Pmney  t.  Nelson,  1S3  U.  S.  144,  46  L. 
Ed.  125;  Chue  v.  Curtis,  113  U.  8.  452, 
2§  K  Ed.  1038;  Second  Nftt.  Bank  of 
Erie  t.  Georger,  246  Fed.  517;  Leyner 
Engiaeertng  Works  v.  Eempner,  163 
Fed.  005;  Fidelity  Insuruice,  Trust  & 
SafeDepoait  Co.  t.  Uechanic'  8bv. 
Bank,  97  Fed.  297;  Hale  v.  Hardon,  95 
Fed.  747,  rev'g  judgment  89  Fed.  283; 
Brown  T.  Trail,  89  Fed.  641 ;  Dexter  y, 
Edmaoda,  89  Fed.  467. 

OallfanUJk  Provident  Gold  Min,  Co. 
V.  Haynea,  173  OaL  44,  159  Pae.  15S; 
Thomas  v.  Wentworth  Hotel  Co.,  158 
Cal.  275,  139  Am.  Bt.  Bep.  120,  110 
Pac.  942. 

nUiuU.  BeU  V.  Farwell,  176  tU.  480, 
42  L.  B.  A.  804,  68  Am.  Bt.  Bep.  194, 
52  N.  E.  346;  Tuttle  v.  National  Bank 
of  Bepoblie,  161  HI.  497,  34  L.  B.  A. 


750,  44  N.  E.  984,  rev'g  48  BL  App. 
481;  Fonder  v.  Lameon,  146  HI.  472, 
37  Am.  St.  Bep.  163,  34  N.  E.  932, 
sff'g  44  HI.  App.  186,  writ  of  error 
dismissed  164  U.  8.  252,  41  L.  Ed.  424; 
Patterson  v.  Lynde,  112  111.  196;  Bmitk 
V.  Eostor,  195  111.  App.  458;  Eayward 
T.  Sencenbangh,  141  IlL  App.  395. 

Ia««.  John30n  v.  Morgan,  178  Iowa 
577,  160  N.  W.  2. 

Ualiw.  Abbott  v.  Oood&M,  100  Ue. 
231,  60  AtL  1030. 

UaMMluuattt.  Aidd  v.  Caimt,  216 
Maas.  381,  103  N.  E.  933;  American 
Bpirite  Ufg.  Ca.  t.  Eldridge,  209  Mass. 
590,  05  N.  E.  942;  CbnverBe  t.  Ayer, 
197  Masa.  443,  84  N.  E.  98;  Clark  t. 
Kuowles,  187  Uass.  35,  105  Am.  St. 
Bep.  376,  2  Ann.  Cai.  26,  72  N  E.  352; 
Broadway  Nat.  Bank  t.  Baker,  176 
Maw.  294,  57  N.  E.  603 ;  Howarth  t. 
Lombard,  175  Maaa.  570,  49  L.  B.  A. 
301,  56  N.  E.  8SS;  Hancock  Nat.  Bank 
V.  ElUs,  172  Mass.  39,  42  L.  B.  A.  306, 
70  Am.  8t  Bep.  232,  51  N.  K  207; 
Id.  166  Mass.  414,  55  Am.  St.  Bep.  414, 
44  N.  E.  349;  New  Haren  Horse  Nail 
Co.  V.  Linden  Springs  Co.,  142  Maaa. 
349,  7  N.  E.  773. 

Htamnota.  Firat  Nat.  Bank  of 
Deadwood  v.  Onstin.  Uinerra  CodboL 
Min.  Co.,  42  Mina.  387,  6  L.  B.  A. 
676,  18  Am.  St.  Bep.  SIO,  44  N.  W. 
198. 
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vliere  a  corporation  is  formed  in  one  state  for  the  porpose  of  doing 
business  in  another  state,  its  stockholders  will  be  held  liable  in  accord- 
ance with  the  laws  of  the  latter  state  in  so  far  as  eoncems  business 
transacted  there.  So  the  stockholders  of  a  corporation  formed  to  do 
business  in  another  state  whose  laws  impose  a  personal  liability  upon 
the  stockholders  of  domestic  corporations  for  corporate  debts,  and 
provide  that  the  liability  of  each  stockholder  of  a  foreign  corporation 
doing  business  in  the  state  shall  be  the  same  as  that  of  a  stockholder  of 
a  domestic  corporation,  may  be  held  liable  in  accordance  with  the 
laws  of  the  latter  state  in  ao  far  as  respects  bunness  transacted  there, 
althon^  the  corporate  charter,  or  the  articles  of  incorporation,  or  the 
contract  of  subscription  specifically  exempts  the  stockholders  from 
personal  liability,  or  does  not  impose  any  such  liability  upon  them.** 


VSmmL  Bogeis  t.  Stag  Mill.  Co., 
185  Mo.  App.  859,  171  S.  W.  676. 

K«w  Jtatf.  Johnson  t.  Teanessee 
Oil,  «te.,  Co.,  74  N.  J.  Eq.  32,  69  AU. 
788. 

K«w  Tork.  Sontbworth  v.  Morgan, 
205  N.  T.  293,  51  L.  K.  A.  (N.  8.)  56, 
98  N.  E.  490,  TBv'g  judgment  143  App. 
DiT.  648,  12S  N.  Y.  Supp.  196;  Jeuup 
V.  Carnegie,  SO  N.  Y.  441,  36  Am.  Bep. 
643;  Savings  Aaa'n  of  St.  Louia  v. 
O'Brien,  61  Hun  45,  3  N.  Y.  8npp. 
784. 

OUo.  Blair  t.  Newbegin,  65  Ohio 
et.  425,  68  L.  B.  A.  944,  62  N.  E.  1040; 
Knlp  T.  Fleming,  65  Ohio  St.  321,  87 
Am.  St.  Eep.  611,  62  N.  E,  334, 

Orogoa.  Garetoon  Lumber  Co.  t. 
Hinson,  69  Ore.  605,  140  Pac.  633. 

Pannaylwiia.  Ball  v.  Anderson, 
196  Pa.  St.  86,  79  Am.  St.  Eep.  693, 
46  Atl.  366. 

Blioda  laUmd.  Uiller  t.  Smith,  26 
B.  I.  146,  66  L.  E.  A.  473,  106  Am.  St. 
Rep.  699,  58  Atl.  634. 

Teim«flaoo.  Sullivan  v.  Farnsworth, 
W3  Tenn.  691,  179  8.  W.  317. 

Tbxu.  Nesom  v.  aty  Nat.  Bask, 
—  Tex.  Civ.  App.  — ,  174  S.  W.  715. 

^ncconaln.  Ean  Claire  Nat.  Bank  v. 
Benson,  106  Wis.  624,  82  N.  W.  604; 
Finney  v.  Guy,  106  Wis.  266,  49  L.  B, 
A.  486,  82  N.  W.  595,  aff'd  189  U.  S. 
335,  47  L.  Ed.  839. 


"The  natnre  and  extent  of  the 
stockholders'  liability  is  to  be  deter- 
mined by  the  statute  creating  it." 
Abbott  V.  Ooodall,  100  Me.  S31,  00 
Atl.  1030. 

The  liability  is  to  be  determined  by 
the  charter  of  the  corporation  or  the 
law  under  which  it  is  organised,  and 
if  liable  at  all  the  shareholder  ia  gen- 
erally liable  only  in  accordance  vith 
the  law  of  the  corporation's  domicile. 
Nesom  v.  City  Nat.  Bank,  —  Tex.  Civ. 
App.  — ,  174  8.  W.  715. 

"The  construction  placed  upon  n 
statute  by  the  highest  courts  of  the 
state  which  enacted  it  is  considered  a 
part  tjt  the  law  itself,  and  justly  en- 
titled to  great  weight."  Fulsifer  v. 
Greene,  96  Me.  438,  52  Atl.  921. 

A  stockholder  of  a  Texas  corpora- 
tion residiug  in  that  state  cannot  bo 
held  liable  by  a  Colorado  creditor 
under  a  Colorado  atatnte  imposing 
personal  liability  on  the  stockholders 
of  foreign  corporations  doing  business 
in  that  state  without  complying  with 
its  laws.  Leyner  Engineering  Wtrrks 
V.  Eempner,  163  Fed-  605. 

tt  Thomas  v.  Matthiessen,  232  U.  8. 
221,  68  L.  Ed.  577,  rev'g  198  Fed.  495; 
Pinney  v.  Nelson,  183  U.  B.  144,  46 
L.  Ed.  126;  Provident  Gold  Min.  Co. 
V.  Haynea,  173  Cal.  44,  159  Pac.  155; 
Thomas  v.  Wentworth  Hotel  Co.,  158 
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This  has  been  held  to  be  tme  where  the  charter  or  articlea  of  incorpor- 
ation show  a  purpose  to  transact  business  in  the  particular  state  uader 
whose  laws  the  stockholder  is  sought  to  be  held  liable,"  and  also  where 
they  confer  a  general  authority  upon  the  corporation  to  transact  busi- 
ness in  any  other  state  or  territory."  Nor  is  it  material  whether  the 
articles  show  an  intent  to  carry  on  all  or  only  a  part  of  the  corporate 
business  in  such  other  state.**  The  basis  of  this  rule  is  that,  in  form- 
ing a  corporation  for  the  purpose  of  doing  business  in  a  particular 
state,  the  stockholders  must  be  deemed  to  have  contracted  with  ref- 

Cal.  275,  13&  Am.  St.  Bep.  120,  110 
Pac.  942;  Peck  v.  Noee,  ISl  Cal.  351, 
97  Pae.  865. 

"A  provision  exempting  the  stock- 
holder alongside  of  one  authorizing 
the  doing  ot  business  elsewhere  can- 
not be  taken  to  limit  the  latter  au- 
thority to  those  states  that  grant  a 
like  exemption  or  be  deemed  an  at- 
tempt to  override  the  law  of  the  place 
where  the  business  is  to  be  done." 
Thomas  v.  Matthieasen,  232  U.  B.  221, 
58  L.  Ed.  577,  rev  'g  192  Fed,  495. 

Civil  Code,  i  322,  specifically  pro- 
vides that  the  liability  of  each  stock- 
holder formed  ootside  of  the  state  and 
doing  business  within  the  state  is  the 
same  as  the  liability  of  a  stockholder 
of  a  domestic  corporation.  Thomas  v. 
Mattbiessen.  232  U.  8.  221,  58  L.  Ed. 
57T,  rev'g  judgment  192  Fed.  495; 
Provident  Gold  Min.  Co.  v.  Haynes, 
173  Cal.  44,  159  Pac.  155;  Thomas  v. 
Wentworth  Hotel  Co.,  158  Cal.  275, 
139  Am.  St.  Hep.  120,  110  Pac,  942. 

"This  statute  carries  oiit  the  con- 
stitutional mandate  that  foreign  cor- 
porations shall  not  be  'allowed  to 
transact  business  within  the  state  on 
more  favorable  condition.-)  than  arc 
prescribed  by  law  to-  similar  corpora- 
tions (n-ganized  under  the  laws  of  this 
state,'  "  Thomas  v.  Wentworth  Ho- 
tel Co.,'158  Cal,  275,  1.39  Am.  St.  Rep. 
120,  110  Pac.  042. 

This  prtrvision  does  not  impair  the 
obligation  of  the  contract  of  the  stock- 
holders of  a  corporatitm  which  was  or- 
ganized after  its  enactment.  Pinney 
711 


V.  Nelson,  183  U.  8.  144,  46  L.  Ed.  125. 

W  Thomas  v.  Mattbiessen,  232  U.  8. 
221,  58  L.  Ed,  577,  rev'g  192  Fed.  495; 
Pinney  v.  Nelson,  183  U.  8.  144,  49 
L.  Ed.  125;  Provident  Gold  Min.  Co.  v. 
Haynes,  173  Cal.  44,  159  Pac.  155; 
Thomas  v.  Wentworth  Hotel  Co.,  15)* 
Cal.  275,  139  Am.  8t,  Rep.  120, 110  Pac, 
942;  Peck  V.  Noee,  154  Cal.  351,  97 
Pac.  865. 

M  Provident  Gold  Min.  Co.  v. 
Haynes,  173  Cal.  44,  159  Pac.  155, 

Where  a  person  "becomes  a  stock- 
holder in.  a  corporation  whose  articles 
authorize  it  tcr  do  business  in  any 
state  or  country  which  its  directors 
may  select,  he  empowers  thu  directors 
to  engage  in  business  anywhere,  and 
impliedly  consents  that,  when  thej 
select  a  place  for  the  transaction  of 
corporate  business,  they  shall  have 
power  to  bind  him  so  far  as  the  laws 
of  that  place  may  require.  The  test 
of  liability  is  whether  the  stockholder 
has  authorized  the  corporation  and  its 
managing  officers  to  bind  him  by  en- 
tering upon  the  transaction  of  business 
in  a  given  state.  Such  authority  is 
conferred  as  well  by  general  language 
authorizing  the  transaction  of  busiuess 
in  any  state  which  the  directors  may 
deem  it  expedient  to  enter  as  by  words 
empowering  them  to  trausact  bu.iines3 
in  a  specific  place."  Provident  Go!d 
Min.  Co,  V.  Haynes,  173  Cal.  44,  159 
Fflc.  155. 

M  Thomas  v.  WentwOTth  Hotel  Co., 
358  Cal.  275,  139  Am.  St.  Eep.  120, 
110  Pac,  942. 
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erence  to  its  laws  and  to  have  coDseuted  to  be  bound  by  them  so  far 
as  concerns  business  transacted  there,  and  will  therefore  be  held  to  the 
liabilities  which  those  laws  impose  upon  the  transaction  of  such  busi- 
ness." And  the  test  of  whether  a  stockholder  can  be  held  liable  under 
the  laws  of  a  given  state  ia  whether  he  has  authorized  the  corporation 
and  its  managing  officers  to  transact  business  there." 

The  extent  to  which-  provisions  imposing  liability  for  corporate 
debts  will  be  enforced  against  nonreeident  stockholders  in  the  courts 
of  states  other  than  that  by  which  the  corporation  was  created,"  in- 
eluding  questions  as  to  the  remedy  to  be  adopted,'*  and  the  statute  of 
limitations,'"  and  the  question  how  far  a  jndpnent  rendered  against 
the  corporation,"  or  an  assessment  levied  on  its  stockholders  "  in  the 
state  of  its  domicile  is  conclusive  in  actions  brought  against  stockhold- 
ers in  other  jurisdictions,  will  be  considered  in  subsequent  sections, 

§4162.  Extent  of  liability— Oenaral  statement.  The  provisions 
imposing  upon  stockholders  individual  liability  for  corporate  debts 
and  liabilities  vary  greatly  in  the  different  states,  and  have  varied 
from  time  to  time  in  the  same  states.  Sometimes  the  liability  is  un- 
limited, and  extends  to  the  full  amount  of  the  debts  or  liabilities 
incurred  by  the  corporation  during  the  time  the  stockholders  respec- 
tively own  their  stock,  thus  in  effect  doing  away  with  the  common- 
law  exemption  of  stockholders  from  liability  for  corporate  debts  and 
rendering  them  liable  as  partners.**     Under  other  provisions  the 

»•  Thomu  V.  Mattbiessen,  232  U.  S.  holders  by  the  laws  o(  that  state.     It 

221,  59  L.  Ed.  577,  rev'g  192  Fed.  4S5;  wu   held   that  the   memo  random   and 

Pinnej'  v.   Nelson,   1S3   U.   S.   144,  46  articles  of  asaoeiation  antborizing  the 

h.  Ed.  I25i  Provident  Gold  Min.  Co.  company  to  trade  ia  foreign  eountries 

V,  Haynes,  173  Cal.  44,  159  Pac.  155;  could  not  be  treated  as  an  authority  by 

Thomas  v.  Wentworth  Hotel  Co.,  15S  every  shareholder  of  the  company  to 

CaL   275,   130  Am,   St.   Bep.   120,   110  the  company,  or  its  directors  or  agents, 

Pac.  942;  Peck  v.  Noee,  154  Cal.  351,  to  carry  on  business  in  a  foreign  coun- 

97  Pac.  865.  try    so   as    to    make    the    shareholder 

"Provident      Gold     Min.      Co.      v.  liable    beyond    the     limited    liability 

Haynes,  173  Cal.  44,  159  Pac.  155.  under  which  he  became  a  member  of 

In  Rtadon  Iron  &  Locomotive  Works  the  company  by  virtue  of  the  English 

V.  Pumess,  [1906]  1  E.  B.  49,  the  Eng--  law.      The    court    distinguished    the 

lish  Court  of  Appeal  held  that  a  stock-  holding  in  Pinney  v.  Nelson,  183  U.  8. 

holder     of     an     English     corporation  144,  46  L.  Ed.  125. 

formed  for   the  purpose   of  acquiring  <»See   g  4247  et  seq.,  infrs. 

and  working  mines  in  various  foreign  SSSee  S  4249,  infra, 

countries  including  the  United  States,  >»  See  {  4243,  infra, 

and  which  acquired  and  worked  mines  31  See  i  4252,  infra. 

in  the  sUte  of  California,  was  not  sub-  as  See  1 4237,  infra. 

ject  to  the  liability  imposed  on  stock-  »  Bee  i  4178,  infra. 
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stockholders  are  made  liable  only  in  proportion  to  the  amount  or  value 
of  their  stock,"  or  for  an  amoont  equal  to  the  par  valae  of  their  shares 
in  addition  to  what  may  have  been  paid  orjnay  be  due  therefor,**  or 
merely  for  the  amount  due  on  the  stock.** 

Sometimes  the  liability  is  for  certain  classes  of  debts  only,  as  debts 
due  laborers,  servants,  etc.,"  or  d*ts  due  for  materials,  supplies, 
etc.,"  or,  in  the  case  of  banking  corporations,  for  mon^  deposited 
in  the  bank,**  in  which  case  it  may  be  unlimited,  exeept  as  to  the 
character  of  the  indebtedness,  or  it  may  be  limited,  as  explained  a^ve. 

The  extent  of  the  liability  is  fixed  by  the  statute  creating  it,**  and 
its  measure  is  in  no  wf^  dependent  upon  the  number  of  shares  which 
a  stockholder  owns," 

g  UfiS.  —  Liability  to  unoimt  due  on  itodc  Sometimes  s  consti- 
tutional or  statutory  provision  declares  that  stockholders  shall  be  in- 
dividually liable  to  creditors  of  the  c<Hporation  to  the  amount  due  on 
their  stock.**    Such  a  provision  in^>oees  no  greater  liability  than  exists 

MSee  M155,  infra. 

)B8ee  14154,  infrft. 

MSee  S4153,  infra. 

ST  See  14168,  infra. 

)■  See  i  4169,  infrft. 

IBBee  S4171,  infra, 

40  The  liAbilit^  of  &  Btockholder  ia 

'created  by   statute,   and   liy   statute 


John  W.  Cooney  Co.  t.  Arlington 
Hotel  Co.,  —  Del.  Ch.  — ,  101  Atl.  879. 

Florldk.  Knight  ft  Wall  Co.  v. 
Tampa  Sand  Lime  Brick  Co.,  S5  Ra. 
728,  46  So.  285. 

Oflorgl*.  Crawford  v.  Swieord,  04 
S.  G.  1025,  rev'g  judgment  20  Oa.  App. 
35,  »S  S.  E.  394;  HureU  v.  Bloont,  113 


alone,  and  the  court  haa  no  power  to      Ga.  711,  38  8.  E.  56. 


r  lessen  such  liability.  Lieb- 
hardt  v.  Wilsos,  38  Colo.  1,  120  Am. 
8t.  Bep.  97,  88  Pac.  173. 

41 ' '  There  ia  not  one  measure  of  lia- 
bility for  a  rtockbolder  holding  but  a 
few  shares  and  another  measure  for  a 
stockholder  holding  many  shares. ' ' 
Liebhardt  v.  Wilson,  38  Colo.  1,  120 
Am.  St.  Rep.  97,  88  Pac.  173. 

4tAlaiMaia.  In  re  HnffmaB-Salvar 
Booflng  Paint  Co.,  234  Fed.  708. 

Arliona.  McConey  t.  Beltim  Oil  * 
Qas  Co.,  S7  Uinn.  190,  106  N.  W.  900, 

>nBtrning  the  Arizona  statute. 


Idaho.  MeTamany  v.  Day,  23  Idaho 
95,  128  Pac.  S63. 

DUaoU.  Uoore  t.  United  States 
One  Stave  Barrel  Co.,  238  IlL  544,  87 
N.  E.  536,  aiF'g  141  lU.  App.  104;  Par- 
melee  V.  Price,  208  ni.  544,  70  N.  E. 
725,  aS'g  105  Dl.  App.  271;  SpragUB 
V.  National  Bank  of  America,  172  BL 
149,  42  L.  B.  A.  606,  M  Am.  St.  Bep. 
17,  50  K.  E.  10,  olf's  60  HL  App.  320; 
I'atterson  v.  Lynde,  112  Bl.  196,  106 
U.  8.  51B,  27  L.  Ed.  265;  Kelly  v.  KU- 
4ian,  133  ni.  App.  102;  Taylor  v.  Cmn- 
niings,     127     Fed.     108;     American 


Ooloralb).      Henry   t.   Semonian,   27  Spirits  Mfg.  Co.  v.  Eldridge,  209  Haas. 

Colo.  App.  487,  150  Pac.  818;  Speer  v.  S90,  95  N.  £.  942;  Stoddard  v.  Lnm, 

Bordele&n,  20  Colo.  App.  413,  79  Pac.  159  N.  T.  265,  45  L.  B.  A.  551,  70  Am. 

332.  St.  Bep.  541,  53  N.  E.  1108,  rev  'g  Judg- 

OonneeUcnt.        Bosoff      t.      OITbert  Dieut  32  N.  T.  App.  Div.  565,  53  N.  Y. 

Transp.  Co.,  221  Fed.  972,  Sopp.  607. 

Bev.  Code  1915,  f  1934;  Kbbbu.    Art.  12,  |  2  of  the  Kansaa 
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Conatitntian  was  amended  in  1906  io 
as  to  abrogate  the  double  liability  of 
stoekhotderB,  and  to  leave  each  stock- 
holder liable  only  to  the  amount  of 
the  stock  owned  by  him.  (Gen.  St. 
1B09,  i  211.)  BonglaHii  \.  Loftoa,  85 
Kan.  720,  L.  B.  A.  1915  B  797,  Ana. 
Cbb.  1913  A  37S,  119  Pac.  74;  Blcknell 
V.  Altman,  81  Kan.  436,  105  Pac.  694. 

Kontucky.  Btockholders  are  not  lia- 
ble in  excess  erf  the  amount  unpaid  on 
their  stock,  except  stockholders  in 
banks  and  in  trust,  ^aranty,  in  vest- 
ment, and  insurance  companies,  upon 
whom  a  double  liability  is  imposed. 
Ky.  St.  1915,  1547;  Fidelity  ft  Oolnm- 
tia  Trust  Gu.  v.  Edelen,  176  Ky.  376, 
195  8.  W.  447;  Boulware-Allen  Shoe 
Co.'b  Trustee  t.  Morris,  168  Ky.  426, 
182  B.  W.  225. 

Maine.  Damon  v.  Webber,  111  Mo. 
473,  89  Atl.  734;  Libby  v.  Tobey,  82 
Me.  397,  19  Atl.  904;  Orindle  v.  Stone, 
78  Me.  176,  3  Atl.  183. 

Macrland.  Hall  v.  Hughes,  119  Md. 
487,  87  Atl.  387;  Hughes  v.  Hall,  117 
Md.  547,  83  Atl.  1033. 

Minnesota.  McConey  v.  Helton  Oil 
Ib  Oas  Co.,  07  Minn.  190, 106  N.  W.  900. 

HlndMlppl.  Allen  v.  Edwards,  93 
Uies.  719,  47  So.  382. 

MUMQrL  Steam  Stone-Cutter  Co. 
T.  Scott,  157  Mo.  520,  57  B.  W.  10T6; 
Sogers  V.  Stag  Min.  Co.,  185  Mo.  App. 
659, 171  8.  W.  678. 

MontaiUL  Kelly  v.  Clark,  21  Mont. 
201,  42  L.  B.  A.  621,  69  Am.  St.  Bep. 
668,  53  Pac.  959;  Crowley  v.  Walton, 
23  B.  I.  331,  SO  Atl.  385,  quoting  the 
Montsna  statute. 

Kebraskik  Wyman  t.  Bowman,  127 
Fed.  257. 

Ksw  JeiBsy.  Easton  Nat.  Bank  v. 
American  Brick  ft  Tile  Co.,  70  N,  J, 
Eq.  732,  8  L.  R.  A.  (N.  S.)  271,  10 
Ann.  Cas.  84,  64  Atl.  917,  rev'g  judg- 
ment 60  K.  J.  Eq.  326,  60  Atl.  54;  In 
re  Newfoundland  Syndicate,  196  Fed. 
MS;  In  re  Bemington  Antomobile  ft 
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the  absence  of  any  provision  on  the  sabjeet,  and  is  merely 
Motor  Co.,  153  Fed.  345,  modifying 
judgment  139  Fed.  76B;  Kirkpatrick  t. 
American  Alkali  Co.,  140  Fed.  186,  135 
Fed.  230. 

Mvw  Totk.  Firestone  Tire  ft  Bub- 
ber  Co.  T.  Agnew,  194  N.  T.  165,  24 
L.  E.  A.  (N.  S.)  628,  18  Ann.  Caa. 
IISO,  86  N.  E.  1116,  TcT'g  judgment 
128  App.  Div,  518,  :i2  N.  T,  8upp. 
907;  Stephens  y.  Fox,  83  N.  Y.  313; 
Mills  V.  Stewart,  41  N.  Y.  384;  Grae- 
ber  V.  Bhrgott,  —  App.  Div.  — ,  169 
N.  T.  Sapp.  32;  Warth  v.  Moore  Blind 
Stitcher  ft  Overseamer  Co.,  146  App. 
Div.  28, 130  N.  T.  Sopp.  748,  aff 'd  207 
N.  Y.  673,  100  N.  E.  1135;  Ford  v. 
Chase,  118  App.  Div.  605,  103  N.  T. 
8upp.  30,  aff 'd  189  N.  Y.  504,  81  N.  B. 
1194;  Dyer  v.  Drucker,  108  App.  Div. 
238,  95  N.  r.  Supp.  749;  Dyt 
Drueker,  104  N.  Y.  Supp.  166;  Alpha 
Portland  Cement  Co.  v.  Sehratwieser, 
ns  Fed.  982,  aS'd  221  Fed.  258;  In  re 
Jaesoy  Co.,  178  Fed.  515. 

Kortli  Dakota.  Johnson  v.  Morgan, 
178  Iowa  577,  160  N.  W.  2. 

OUo.  Security  Trust  Co.  v.  Ford, 
75  Ohio  St.  322,  8  L.  B.  A.  (N.  &)  263, 
79  N.  E.  474. 

Oklahoma,  Chilson  v.  MeFarland, 
161  Pac.  199;  Chilson  v.  Cavanagh, 
160  Pae.  601;  Smith  v.  Kastor,  195  DI. 
App.  458. 

Ongon.  Myers  v.  Indiana  Min.  Co., 
86  Ore.  664,  188  Pac.  719;  Shipman 
Portland  Const.  Co.,  64  Ore.  1,  128 
Pac.  989;  McAllister  v.  American  Hos- 
lital  Aas'n,  62  Ore.  530,  125  Pae.  286 
Macbeth  v.  Banfield,  45  Ore.  553,  106 
Am.  St.  Eep.  670,  78  Pac.  603;  Bmn- 
dage  T.  Monumental  Gold  ft  Silver 
Min.  Co.,  12  Ore.  322,  7  Pae.  314;  Ladd 
ft  Bush  V.  Cartwright,  7  Ore.  329;  Pat- 
terson V.  Lynde,  106  U.  8.  510,  27 
L.  Ed.  265;  Patterson  ▼.  Lynde,  112 

m.  196. 

Bontli  Carolina,  Const,  art.  9,  1 18; 
Civ.  Code  1912,  12784;  Grice  T.  Aa- 
dsTson,  96  &  E.  822, 
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declaratory  of  the  commoQ  law,^  although  it  may  render  the  stock- 
holders liable  directly  to  creditors.** 

A  provision  limiting  the  liability  to  the  amount  unpaid  on  the  stock 
deals  only  with  the  contractual  relations  of  the  stofkholders  and  does 
not  exempt  a  stockholder  from  liability  for  a  loss  resulting  from  his 
actual  misrepresentations  as  to  the  capital  stock  of  the  corporation, 
whereby  a  third  person  has  been  induced  to  extend  credit  to  it*  Nor 
does  it  prevent  the  enforcement  by  or  for  the  benefit  of  creditors  of  an 
agreement  by  a  subscriber  to  pay  a  bonus  for  his  stock  in  addition  to 
its  par  value,** 


Taylor  V.  Cummiiigti,   127   Fed.   lOS. 

OMrgla.  Crawford  v.  Bwicord,  94 
b.  E,  102S,  rcv'g  judgmrnt  20  Ga. 
App.  35,  92  S.  E.  394. 

nUnols.  Patteraon  v.  Ljnde,  112  ni. 
196. 


South  Dakota.  Clinton  Mining  ts 
Mineral  Co.  v.  Cochran,  247  Fed.  44B; 
Bearae  v.  Mabic,  198  Mass.  451,  84 
N.  E.  1015. 

Tuas.  Texas,  3.  tc  N.  B.  Co.  t. 
Berlin,  —  Tex.  Civ.  App,  — ,  165  8.  W. 
62. 

WaalUngtoiL  Monteaano  v.  Carr,  80 
Wash.  384,  141  Pac.  8B4;  Jahna  v. 
Clother,  78  Wasii.  602,  139  Pac,  755; 
Davies  v.  Bail,  64  Wasli.  292,  Ann. 
Caa.  1914  B  750,  116  Pac,  833;  Burch 
V.  Taylor,  1  Wash.  245,  24  Fae.  438. 

West  Vb^Cinla.  Security  Trust  Co. 
V.  Ford,  75  Oliio  8t,  322,  8  L.  E.  A. 
(N.  8.)  263,  79  N.  B.  474;  McDowell 
V.  Lindsay,  213  Pa,  591,  83  Atl.  130. 
The  constitutional  provision  that  the 
stockholders  of  all  corporations  "ahall 
be  liable  for  the  indebtedness  of 
such  corporations  to  the  amount  of 
their  stock  aubscribed  and  unpaid, 
and  no  more,"  crentos  a  liability  on 
tha  part  of  subscribers  in  the  inter- 
est of  creditors.  The  amount  sub- 
scribed means  the  amount  as  aacer- 
tallied  by  the  par  value  of  the  stock  aa 
fixed  in  the  articles  of  incorporation. 
Security  Trust  Co.  v.  Ford,  76  Ohio 
8t.  322,  8  L.  B.  A.  {N,  8.)  263,  79 
N.  E.  474. 

WTomlng.  Tuttle  v.  Bohrer,  23 
Wyo.  305,  149  Pae.  857,  rehearing  de- 
nied 23  Wyo.  305,  153  Pac.  27, 

4B  nuitAd      States.        Patteraon      v. 
I.ynde,  106  U.  8.  519,  27  L.  Ed.  265; 
Wyman   v.   Bowman,    127    Fed.   257;      13 
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First  Nat.  Bank  of 
Deadwood  v.  Quatin  Minerva  ConaoL 
Min.  Co.,  42  Minn.  327,  6  L.  R.  A.  676, 
18  Am.  St.  Eep..510,  44  N.  W.  198. 

MlsaotuL  Bteam  Btone-Cuttor  Co.  v. 
Scott,  157  Mo.  520,  57  S.  W.  1076. 

Now  Tort  Stoddard  v.  Luni,  l.W 
N.  Y.  265,  45  L.  H.  A.  551,  70  Am.  SI. 
Rep.  541,  53  N.  E.  1108,  rev'g  judg- 
ment 32  App.  Div.  565,  5.S  N.  Y.  Supp. 
607;  Warth  v.  Moore  Blind  Stitcher 
k  Overscamer  Co.,  146  App.  Div.  28, 
130  N.  Y.  Supp.  748,  aff'd  207  N.  T. 
673,  100  N.  E.  113.5. 

WaaUngton,  Montesano  v.  Carr,  80 
Wash.  384,  141  Pac.  894;  Burch  v. 
Taylor,  1  Wash.  245,  24  Pac.  438. 

Such  a  provision  creates  no  new 
right,  but  aimply  provides  for  tho 
preacrvation  of  an  old  one.  Patter- 
aon V.  Lynde,  106  U.  S.  519,  27  L.  Ed. 
265;  Patteraon  v.  Lynde,  112  Dl.  196. 

Aa  to  ths  liability  in  the  absence 
of  atatute,  .leo  i  4095,  supra, 

44  See  H218,  infra. 

4*  Steam  Btone-Cutter  Co.  v.  Scott, 
157  Mo.  520,  57  S.  W.  1076;  Barnard 
Mfg.  Co.  V.  Ralston  Milling  Co.,  71 
Wash.  659,  129  Pac.  389. 

*e  Johns  V.  Clother,  78  Wash.  602, 
139    Pac    755.      See    also    NaUowa 


d  by  Google 


Oh.  56]  Stock  and  Stockhoij}£lbs  [§4154 

Holders  of  watered  or  fictitiously  paid  up  stock  may  be  held  liable 
under  statutes  of  this  character  for  the  difference  between  the  par 
value  of  their  stock  and  the  amount  actually  paid  for  it.*" 

Persons  who  do  not  become  creditors  of  a  corporation  until  after  its 
capital  stock  is  reduced  under  statutory  authority,  and  the  certifii^te 
and  notice  filed  and  given  aa  required  by  the  statute,  cannot  collect 
their  debts  out  of  subscriptions  to  the  capital  stock  canceled  by  the 
reduction.** 

Under  some  statutes  stockholders  in  certain  classes  of  corporations 
are  made  liable  in  double  the  amount  that  is  unpaid  upon  the  stock 
held  by  them." 

§  4154.  —  Liability  to^unoimt  or  extent  of  stock:  donble  liability. 
As  a  general  rule,  the  individual  liability  imposed  upon  stockholders 
is  neither  limited  to  the  amount  that  may  be  due  on  their  stock,  nor 
unlimited,  but  is  for  an  amount  equal  to  the  nomin^  or  par  value 
of  their  stock,  in  addition  to  what  may  have  been  paid  or  may  be  due 
therefor.  Such  is  the  elTeet  of  a  provision  that  each  stockholder  in  any 
corporation  shall  be  liable  for  its  debts  "to  the  amount"  of  his  stock, 
or  "to  the  extent"  of  his  stock,  etc.  Such  a  provision  renders  stock- 
holders liable  to  the  exe'ut  of  the  face  value  of  their  stock,  although 
they  may  have  paid  for  it  in  full,  and  does  not  mean  simply  that  they 
shall  be  bound  to  pay  once  for  their  stock  its  face  value.  In  other 
words,  it  imposes  what  is  called  a  "douMe  liability,"'"  It  has  been 
held  in  Missouri,  however,  that  a  provision  that  "in  no  case  shall  any 

Bealty  Co.  v.  Neilaon,  73  'Wash.  89, 131  Oolondo.    Zang  v.  Wyaut,  25  Oolo. 

Pae.  146;  McConaugby  v.  Juvenal,  73  551,  71  Am.  St.  Sep.  145,  56  Pac.  56a. 

Waah.  166,  131  Pac.  S5I.  A  former  statute  imposed  aucli  a  lia- 

The  statutory  limitation  "ia  a  llmi-  tility  on  atockholdera  of  banks.    Bleh- 

tatlon  on  the  implied  legal  undertak-  ardson  v.  Boot,  18  Cola  App.  140,  70 

ing  to  pay  for  the  capital  atock  at  par  Pflc.  454, 

regardleaa  of  the  cimtracjt,  not  a  limi-  The  complaint  in  a  suit  to  enforce 

talioD   upon   the  power   of   the   stock-  such  liability  must  allegff  the  number 

holder   to   contract  with   the   corpora-  ef  ahares  of  stock  issued  by  the  cor- 

tioa  in  reference  to  a  surplus  fund,  or  poration,  the  number  of  ahares  held  by 

any  other  matter."    Johns  v.  Clother,  tue  stockholders  respectively,  and  the 

78  Wash.  602,  139  Pac.  755.  amount  of  debts  for  which  the  stoek- 

478ee  B  3589  et  aoq.,  Bupra,  holders    are    liable,    with    the    dates 

«Bea   i5  3471,  3472,  supra.  when  created,  so  that  the  amount  for 

*■  Lankford    v.    Menefee,   45   Okla.  wliich    judgment    shall    be     rendered 

2S8,  145  Pae.  375.  against   each   stockholder  may  be  de- 

MAl&lKUiUk    McDonnell  v.  Alabama  termined.      Bichar<lson    v.    Boot,    IS 

Gold  Ufe  Ins.  Co.,  85  Ala.  401,  5  So.  Colo.  App.  140,  70  Pac.  4,-4. 

120.  Georgia.      Alexander    v.   Dever,   — 
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stockliolder  be  iudividoally  liable  in  any  amount  over  and  above  the 
amount  of  the  stock  owned  by  him  or  her"  does  not  make  a  stock- 
holder liable  for  any  amount  after  he  has  paid  in  the  full  amount  of 
his  stock.'* 

It  is  scoaetimes  specifically  provided  that  stockholders  shall  be  liable 
in  double  the  amount  of  the  par  value  of  their  stock,"  or  in  dot^e  the 


Qa.  App.  — ,  95  &  E.  758;  Crawford 
V.  Swieord,  94  8.  E.  1025,  lev'g  Judg- 
ment 20  Qa.  App.  35,  92  S.  E.  394. 

nUnoU.  Boot  V.  Sisnock,  120  HL 
350,  ao  Am.  Bep.  568,  11  N.  £.  339. 

VaxjiaaA.  Booth  t.  Campbell,  37 
Md.  522;  NorriB  v.  Jobiuon,  34  Md, 
485;  UattheWb  v.  Albert,  24  Hi.  527. 

Hffti-Tify^n  Pettibone  v.  McOraw,  6 
Uich.  44-1. 

MlaaMota.  WUIU  v.  Maboii,  48 
Minn.  140,  16  L.  B.  A.  281,  31  Am.  St. 
Sep.  626,  60  N.  W.  1110;  Selig  v. 
Hamilton,  234  U.  a  652,  58  L.  Ed. 
1518,  Ann.  CaB.  1917  A  104;  Converse 
V.  Bamilton,  224  V.  &  243,  56  L.  Ed. 
749,  Ann-  Caa.  1913  D  1292,  rev'g 
judgment  136  Wis.  S89,  118  N.  W.  190; 
Bemheimer  v.  Converse,  206  IT.  B.  516, 
SI  L.  Ed.  1163. 

Mfnoncl.  Perry  v.  Tomer,  55  Mo. 
418. 

H»w  Totk.  TTnited  States  Trust  Co. 
v.  United  States  Fire  Ins.  Co..  18  N. 
y.  199,  218;  Van  Tuyl  t.  Schwab,  172 
App.  Div.  670,  158  N.  T.  Supp.  424, 
appeal  dismissed  217  N.  T.  663,  112 
N.  E.  107S;  Biehards  v!  Schwab,  101 
Misc.  128,  167  N.  Y.  Supp.  £35;  Bieh- 
ards T.  Scharmann,  97  Misc.  143,  161 
N.  T.  Supp.  109;  Briggs  v.  Penniman, 
8  Cow.  387,  18  Am.  Dec.  454. 

aontli  Carolina.  Sackett's  Harbor 
Bank  t.  Blake,  3  Eich,  Eq.  225. 

SonUi  Sukota.  Gonat.  art.  18,  i  3; 
Security  State  Bank  v.  Gannon,  39 
S.  D.  232,  163  N.  W.  1040.  The  con- 
Btitution  contemplates  a  total  liability 

for  each  share  of  stock  equal  to  the  tion  to  the  amount  of  his  subacrip- 
face  value  of  such  share.  Hence  tion.  Zang  v.  Wyant,  25  Colo.  551,  71 
shares  cannot  be  twice  aaseHsed  to  Am.  St.  Bep.  145,  56  Pac.  565;  Murphy 
their  full  face  value  merelj  because  v.  Wheatley,  102  Ud.  501,  S3  Atl.  62. 
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they  have  changed  ownership,  even 
though  the  liability  may  be  shared  by 
owners. 

Ohio  Life  Insurance  & 
Trust  Co.  V.  Merehanta'  Insurance  tc 
Trust  Co.,  11  Humph.  1,  63  Am.  Dee- 
742. 

West  TlTglnla^  Dunn  v.  Bank  of 
Union,  74  W.  Va.  594,  I^  B.  A.  J915 
B  168,  82  S.  E.  578 ;  Clark  v.  Bank  of 
Union,  72  W.  Va.  491,  78  B.  E.  785 ; 
Benednm  v.  First  Citizens  Bank,  72 
W.  Va.  124,  78  S.  E.  656.  And  see 
Golden  v.  Cervenka,  278  DI.  409,  116 
N.  E.  273,  aa  to  the  extent  of  the  Ua- 
bility  under  the  West  Virginia  Con- 
atitution. 

Wisconsin.  Coleman  v.  White,  14 
Wia.  700,  80  Am.  Dee.  797. 

BIQausen  v.  Buck,  68  Mo.  545; 
Sehricker  r.  Bldings,  65  Mo.  208; 
Lewis  V.  St.  Charles  County,  13  Mo. 
App.  48. 

MOoloisdo.  Adams  v.  Clark,  36 
Colo.  65,  10  Aon.  Caa.  774,  85  Pac 
642;  Zang  v.  Wyant,  25  Colo.  551,  71 
Am.  St.  Bep.  145,  56  Pac.  565;  Miller 
V.  Connor,  177  Mo.  App.  630,  160  S.  W. 
582;  Miller  v.  Willett,  71  N.  J.  E<]. 
741,  65  Atl.  681,  aff'g  70  N.  J.  Eq. 
396,  62  Atl.  178;  Miller  v.  Smith,  26 
B.  1. 146,  66  L.  E.  A.  473,  106  Am.  St. 
Hep.  609,  58  Atl.  634. 

Maryland-  Murphy  v.  Wheatley, 
100  Md.  358,  pg  AU.  704. 

Under  such  a  provision  a  stock- 
holder is  liable  for  double  the  amount 
of  the  par  value  of  bis  stock  in  addi- 
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atftount  that  is  unpaid  upon  the  stock  held  by  them,"  or  to  the  amotint 
or  extent  of  their  stock  at  its  par  value  in  addition  to  tiie  amount  in- 
vested therein,"  or  in  addition  to  the  stock  held  by  them,"  or  that 
their  liability  shall  be  over  and  above  or  in  addition  to  the  amotint 
of  stock  which  they  respectively  hold,**  or  that  they  shall  be  liable 
MLankford  v.  Menefoe,  45  OkJa.  Uontano.  Kev.  Cc^ea,  1 4013;  Birth 
V.  Potk,  51  Mont.  418,  155  Pae.  282. 

WasUngton.    Beanett  v.  Thome,  86 
Wash.  253,  68  L.  R.  A.  118,  78  Pac 


228,  145  Pac.  375. 

HAzkansas.  Acts  1013,  p.  462,  im- 
poaes  inch  a  liability  on  the  stock' 
holdars  of  baoka.  Davu  v.  Branch, 
202  8.  W.  705;  Davis  v.  Moore,  130 
Ark.  128,  197  3.  W.  295;  Eisek  v.  Spe-. 
cial  School  Dist.  No.  2,  116  Ark.  472, 
173  8.  W.  846,  1104  ;  Roberts  v.  State, 
116  Ark.  410,  172  8.  W.  103B.  By 
its  teiinB  the  statute  applies  only 
to  the  stockholders  of  banks  which 
continue  in  business  after  it  takes  ef- 
fect, and  requires  existing  banks  to 
report  to  the  bank  department,  within 


936. 


Ds7>   S3 


IE  idalio.      McTamauy    ' 
Idaho  05,  128  Pae.  563. 

Kentncky.  Stochholdeis  In  banks, 
tmat  companies,  guaranty  companies, 
investment  companies  and  insurance 
companies  are  liable  equally  and  rat- 
nbly  for  all  contracts  and  liabilities  of 
the  corporation  "to  the  extent  of  the 
amount  of  their  stock  at  par  value  in 
addition  to  the  amount  of  such 
0  days  after  it  takes  effect,  a  list  of  stock."  Ky.  St.  IS15,  t  547;  Barnes 
its  stockiiolders,  and  to  declare  its  in-  v.  Scott,  171  Ky.  115,  186  8.  W.  SOi, 
tention  to  continue  business  under  the  16S  Ky.  640,  181  B.  W.  11S9,  168  Ey. 
act,  as  a  condition  of  its  being  allowed  121,  181  8.  W.  084;  Robertson  v.  Ckin- 
fo  continue  in  business.  The  act  went  way,  188  Fed.  67fl;  Alsop  v.  Conway, 
into  effect  January  1,  I0I4.  It  has  188  Fed.  568,  certiorari  denied  223 
been  held  that  under  these  provisions      TI.  8.  720,  56  L.  Bd.  629  (mem.  dec); 


1  existing  bank  had  30  days  from 
January  1,  1914,  within  which  to  de- 
termine whether  it  would  continue  in 
business,  and  hence  that  the  stock- 
holders of  a  bank  which  ceased  to  do 
business  on  January  12,  and  had  not 
filed  the  report  required  by  the  stat- 
ute, were  not  liable  uniler  its  provi- 
sions. Davis  V.Branch,  202  S.  W.  705; 
Davis  V.  Moore,  130  Ark.  128,  197  8. 
W.  205. 

Florida.  McNeil  v.  Pace,  69  Fla. 
349,  68  So.  177. 

Ualns.  Flynn  v.  American  Banking 
ie  Tmat  Co.,  104  Me.  141,  19  L.  R.  A. 
(N.  B.)  428,  129  Am.  8t.  Rep.  378, 
60  Atl.  771,  where  the  liability  was 
imposed  by  a  special  charter  granted 
to  a  bank. 

Uassachusstts.  Coyle  v.  Taunton 
Safe  DefKisit  &  Trust  Co.,  21.6  Mass. 
156,  103  N.  E.  288. 


Conway-  v.  OwensboTO  Sav.  Bank  ft 
Trust  Co.,  185  Fed.  950;  Id.  165  Fed. 
E22.  Ey.  St.  1S99,  j  547,  imposed  a 
similar  liability  upon  stockholders  of 
all  corp<Trationa  not  organized  for  cer- 
tain specified  purposes.  Game  well 
Fire  Alarm  Tel.  Co.  v.  Fire  &  Police 
Tel.  Co.,  116  Ky.  750,  76  8.  W.  862. 
1'he  statute  applies  to  corporations  in 
existence  when  it  went  into  effect,  and 
niakea  their  stockholders  liable  in  re- 
spect to  debts  subsequently  con- 
tracted. Williams  v.  Nail,  108  Ky. 
21,  55  8.  W.  706. 

MlSBlBBlppL  Laws  1914,  c.  124,  1 59, 
imposes  such  a  liability  on  holdera  of 
bank  stock.  Pate  v.  Bank  of  New- 
ton, 116  Miss.  666,  77  So.  601. 

Mnunola.  Under  the  prorisiou  of 
Const,  art.  11,  S  6,  making  every 
stockholder  in  a  banking  corporation 
liable  "over  antl  above  the  amount  of 


VI  Prfv.  Corp. — 76 


d  by  Google 


§4154] 


Pbivatb  Cobporationb 


[Ch.56 


for  a  stun  eqoal  to  the  amount  of  tbeir  stock  and  a  certain  per  cent 
in  addition  thereto.*^ 

§4166.  — Ijability  in  iax>portion  to  amomit  co-  valoe  of  stodc 
Sometimea  stockholdera  are  made  individually  liable  for  corporate 
debts,  neither  generally  nor  merely  to  the  extent  of  the  stock  held  by 
them,  but  in  proportion  to  the  amount  or  value  of  their  stock.  Undw 
these  statutes,  each  stockholder  is  liable  for  such  a  proportion  of  the 
corporate  debts  as  the  amount  or  value  of  the  stock  held  by  him  bears 
to  the  whole  amount  or  value  of  the  capital  stock  of  the  corporation.^ 


stock  by  him  or  her  held,  to  an  anuitmt 
equal  to  hie  or  her  respective  «huee 
eu  held,"  each  stockholder  is  liable, 
in  addition  to  his  inveetmeiit  in  the 
Ktoek,  to  a  like  amount,  and  not  lot 
twice  the  amfnint  of  the  ^oek  held  by 
him  in  addition  to  the  amount  bo  in- 
vested.  Golden  v.  Gervenka,  S78  lU. 
40B,  116  N.  E.  S73.  In  the  above  ease, 
in  commenting  upon  the  statement  in 
Dnpee  v.  SwiKert,  137  m.  494,  21  N.  E. 
628,  that  under  thie  provision  "every 
steckholder  is  liable  for  the  debts  of 
the  bank  to  an  amount  equal  to  twice 
the  amount  of  stock  held  by  him,  and 
may  be  aued  for  such  amount  by  any 
creditor,  whose  claim,  is  large  enough 
to  cover  it,"  the  conrt,  after  calling 
attention  to  the  fact  that  there  was 
no  question  before  the  court  in  that 
case  as  to  the  amount  of  the  liability, 
said:  "The  statement  that  the  etosk- 
holder  is  liable  for  the  debts  of  the 
bank  to  an  amount  equal  to  twice  the 
amount  of  stock  held  by  him  is  correct 
in  the  sense  that  hie  liability  to  have 
hie  property  taken  for  the  debts  of 
the  bank  includes  both  the  amount 
which  he  has  invested  in  his  stock  and 
a  like  amount  for  which  he  is  declared 
personally  and  individually  liable  by 
the  eonstitutioD,  but  it  is  only  for  the 
latter  amount  that  he  may  be  sued 
by  any  creditor,  and  the  statement 
that  he  may  be  sued  for  twice  the 
amount  is  inaccurate." 

Ohio.     Kirtley  v.  Holmes,  107  Fed. 
1,  62  L.  B.  A.  738. 


OUalLoma.  Lankford  v.  Menefee, 
45  Okla.  22S,  14S  Fao.  376. 

Blunder  &  provision  that  stock- 
holders of  an  insolvent  corporation 
are  liable  to  its  creditors  for  a  sum 
equal  tir  the  amount  of  their  stock, 
end  five  per  cent  in  addition  thereto, 
the  measure  of  a  stockholder 'e  liabil- 
ity is  a  sum  equal  to  105  per  cent 
of  the  amount  of  his  stock.  Parker 
V.  Carolina  Bav.  Bank,  S3  &  C.  S83, 
69  Am.  Bt.  Rep.  8S8,  31  S.  K  673. 

II  Branch  v.  Baker,  53  Ga.  502;  Bob- 
iuBon  V.  Lane,  19  Ga.  337^  Adkins  v. 
Thornton,  19  Ga.  325;  Lane  v.  Uorria, 
10  Ga.  162;  Dane  v.  Tonng,  61  Ue. 
160;  Crease  v.  Babcock,  10  Mete. 
(Mass.)  525. 

In  California  each  stockholder  of  a 
'corporation  is  liable  for  such  propor- 
tion (ft  all  its  debts  and  liabilities  as 
the  amonot  of  stock  owned  by  him 
bears  to  the  subscribed  capital  stock 
of  the  corporation.  Provident  Gold 
Min.  C(7.  V.  Haynes,  173  Cal.  44,  158 
Pac.  155;  WiUiams  v.  Carver,  171 
Cal.  658,  154  Pac.  472;  West- 
em  Pae.  B.  Co.  V.  Godfrey,  168  Cal. 
346,  Ann.  Cas.  1915  B  825,  136 
Pao.  284;  Thomas  v.  Wentworth  Ho- 
tel Co.,  158  CaL  275,  139  Am.  St.  Bep. 
120,  110  Pac.  S42;  Sacramento  Bank 
V.  Pacific  Bank,  124  CaL  147,  45  L. 
B.  A.  863,  71  Am.  St.  Bep.  36,  56 
Pac.  787;  Morrow  v.  Superior  Court, 
64  Cal.  383,  1  Pac  354;  Larrabee  v. 
Baldwin,  35  Cal.  150;  Lininger  v, 
Botsford,  32  Cal.  App.  386^  163  Pao. 
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Under  a  charter  provision  making  stockhtJdera  liable  in  proportion 
to  "the  amoant  of  shares  and  the  value  thereof"  held  by  them,  the 
value  of  the  atoek  is  that  placed  upon  it  by  the  charter,"* 

Where  the  liability  is  for  such  proportion,  of  the  corporate  debts  and 
liabilities  as  the  anunuit  of  stock  owned  by  the  stockholder  bears  to 
the  "subscribed"  capital  etock  of  the  corporation,  the  complaint  in 
an  action  by  a  creditor  to  enforce  it  must  state  such  proportion,  or 
facts  from  which  it  may  be  deduced,'"  and  to  this  end  the  number  of 
the  defendant's  shares,  the  total  of  the  sabscrlbed  shares,  and  the 
amount  of  the  debt  sought  to  be  recovered  must  be  pleaded.*^  Under 
such  a  provision  unissued  stock  in  the  corporate  treasury  cannot  bo 


63;  Miller  ft  Lux  v.  Ihmlap,  S8  Cal. 
App.  313,  152  Pac.  309;  San  Pran- 
eieto  Commei'eial  A.geaaj  v.  Miller,  4 
Cal.  App.  291,  87  Pac.  630;  Thomaa 
V.  MatthleHeeu,  232  U.  8.  221,  58  L. 
Ed.  577,  rev'g  judgmeat  192  Fed.  495; 
Buttner  v.  Adams,  236  Fed.  105;  Lau- 
igaa  V,  North,  69  Ark.  62,  63  S.  W.  62. 

"As  the  number  of  individual 
stockboldsrs '  sharea  ia  to  the  whole 
nuiober  oi.  subscribed  shares,  so  is  his 
pToportifm  of  the  debt  to  the  total 
amount  of  tbe  debt."  Boebling'a 
Boos  Co.  V.  BuUer,  112  C&L  677,  45 
Pac.  6. 

A  creditor  ma;'  reeoTci  ^nch  propor- 
tion of  hia  total  claim  against  the 
corporation  aa  the  amoont  of  stock 
owned  hf  the  defendant  stockholder 
at  the  time  the  debt  waa  contracted 
beara  to  tbe  whole  snbscribed  capital 
itock.  The  liabilitjr  of  the  stockhold- 
er is  not  a  sum  equal  to  such  propor- 
tion of  the  total  corporate  indebted- 
ness contracted  while  he  was  a  stock- 
holder as  his  stock  bears  to  the  total 
subscribed  stock.  Gardiner  t.  Bonk 
of  Napa,  160  Cal.  577,  117  Pac.  667. 

WI*ne  T.  Morria,  10  Qa.  162. 

MBidweU  v.  Babcock,  87  CaL  «fl, 
25  Pac  752. 

■1  Provident  Gold  Min.  Co.  v. 
Haynes,  173  CaL  44,  159  Pac.  155; 
Boebling'a  Sons  Co.  v.  Butler,  112 
Cal.  677,  45  Pac  6;  Bidwell  v.  Bab- 
cock, 87  Cal.  29,  25  Pac  752;   San 


Francisco  Commercial  Agency  v.  Mil- 
ler,  4  Cal.  App.  291,  87  Pac.  630. 

If  these  facta  are  not  pleaded,  It  U 
impossible  to  determine  from  the 
pleading  what  amount  of  liability  ia 
sought  to  be  charged  against  a  Stock- 
bolder.  Koebliog'a  Sons  Co.  v.  But- 
ler, 112  Cal.  677,  45  Pac.  6. 

The  averment  of  these  fa^ts  Is  ea- 
eential  to  the  statement  of  a  cause 
of  action,  and  the  omiasion  of  any  of 
them  may  be  reached  by  general  de- 
murrer. Boebling's  Bona  Co.  v.  But- 
ler, 112  Cal.  677,  4fi  Pac.  6;  Bidwell 
T.  Babcock,  87  Cal.  29,  25  Pac.  752; 
San  Francisco  Commercial  Agency  v. 
Miller,  4  Cal.  App.  291,  87  Pac.  630. 

"An  averment  of  the  amount  of 
such  Hubscribed  stock  is  an  essential 
part  of  the  cause  of  action.  'With- 
out It  there  ia  no  showing  of  one  of 
the  elements  necessary  for  the  com- 
putatiTn  of  the  'proportion'  of  tbe 
debt  fur  which  the  defendant  ia  li- 
able."' Thomas  v.  Wentworth  Hotel 
Co.,  138  Cat.  275,  139  Am.  St.  Bep. 
120,  110  Pac.  942. 

An  averment  that  a  certain  number 
of  shares  were  "iesued"  is  not  equiv- 
alent to  an  averment  that  only  that 
number  of  shares  were  subscribed. 
San  Francisco  Commercial  Agency  v. 
Miller,  4  CaL  App.  291,  87  Pac.  630. 

An  averment  that  tbe  total  number 
of  shares  "  outstanding"  was  a  cer- 
tain amount,  has  been  held  to  be  suf- 
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considered  in  determining  tiie  amount  for  which  a  particular  stock- 
holder is  liable ; "  nor  can  stock  owned  by  another  corporation,  vir- 
tually all  of  whose  stock  is  in  turn  owned  by  the  corporation  against 
whose  stockholders  the  liability  is  sou^t  to  be  enforced.  Under  such 
circumstances  the  balance  of  the  stock  of  the  latter  company  may  be 
regarded  as  its  only  subscribed  capital  stock,  and,  at  the  option  of  the 
ereditCM",  its  holdere  may  be  chai^d  with  the  t^tal  debts  and  liabilities 
of  the  issuing  corporation.^  But  it  has  been  held  that  a  stockholder 
may  show  an  increased  subscription  of  stock  not  shown  by  the  corpo- 
rate books,  whereby  his  liability  is  less  than  it  otherwise  would  be,  and 
may  insist  upon  his  liability  being  fixed  npoa  that  basis.^ 

Where  the  stockholders'  are  liable  in  proportion,  to  their  stock,  or 
"equally  and  ratably,"  the  liability  is  several,  and  the  liability  of  one 
stockholder  is  not  increased  by  the  fact  that  others  are  insolvent  or 
nonresidents,  so  that  nothing  can  be  collected  from  them.**  Nor  is  a 
stockholder's  liability  increased  beyond  the  proportion  which  his  stock 
bears  to  the  whole  capital  stock  by  the  fact  that  a  part  of  the  cap- 
ital stock  is  held  by  the  corporation  itself.'*  And  generally  such  a  lia- 
bility may  be  enforced  by  any  creditor  against  any  stockholder  with- 
out joining  the  other  creditors  or  stockholdffl:^." 

§  41S6.  —  Liability  until  payment  or  gabscription  of  capital  stock. 

The  statutes  sometimes,  instead  of  imposing  an  absolute  liability  upou 
stockholders  for  debts  of  the  corporation,  impose  such  liability,  either 


ficient  after  judgment,  wliere  not 
demurred  to.  Thomas  v.  Wentworth 
Hotel  Co.,  158  Cal.  275,  139  Am.  St. 
Sep.  120,  110  Pac  942. 

An  averment  that  at  the  time  the 
indebtedneM  was  created  "there  were 
Bubacribed,  issued,  and  outstanding 
9,58S  ahlarea,  and  no  more,"  is  auS- 
cieut,  in  the  abaeuee  of  a  apecial  de- 
murrer. Hanson  v.  Sherman,  25  Cal. 
App.  169,  143  Pae.  73. 

WLiuiDger  v.  Birtaford,  32  Cal.  App. 
386,  163  Pac.  63. 

MLininger  v.  Botsford,  32  Cal. 
App.  386,  163  Pac.  63. 

Where  the  B.  company  owned  40 
per  cent  of  the  stock  of  the  N.  com- 
pany, and  the  N.  company  owned  vir- 
tually the  entire  stock  of  the  B. 
company,  it  was  held  that  the  stock 
of  the  N.  company  owned  by  the  B. 


company  conld  not  be  regarded  &s 
Bubacribed  capital  stock,  and  hence 
that  the  remaining  60  per  cent  of  the 
stock  of  the  N.  company  could  alone 
be  considered  in  deternuning  the  lia- 
bility of  a  stockholder.  Iiininger  v. 
Botsford,  32  Cal.  App.  3SG,  163  Pac 
63. 

MA  stockholder  majr  show  an  in- 
creased subscription  of  stock  not 
shown  by  the  corporate  books,  when-- 
by  hia  liability  ia  less  than  it  other- 
wise would  be,  and  may  insist  upon 
his  liability  being  fixed  upon  that 
basis.  Hughes  Manufactnring  & 
Lumber  Co.  v.  Wilcox,  13  Cal.  App. 
22,  108  Pae.  871. 

«eee  i4179,  infra. 

«e  Crease  v.  Babcopk,  10  Mete. 
(Mass.)  525. 

87  See  H218,  infra. 
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to  the  extent  of  their  stock,  or  without  any  limit  at  all,  until  the  whole 
amount  of  the  capital  stock,  or  a  certain  amount  thereof,  shall  have 
been  paid  in,  and,  generally,  until  a  certificate  thereof  has  been  re- 
corded or  filed  in  some  specified  office.  Under  such  a  statute,  each  stock- 
holder is  individually  liable  until  the  entire  amount  of  stock,  or  the 
specified  amount  thereof,  has  been  paid  in,  and  the  certificate  filed 
or  recorded ;  ••  and  it  is  no  defense  for  hinfc  to  show  that  he  has  paid  in 

the  BtockholdeTS  liable  for  all  iehte 
and  contracts  at  the  corporation  un- 
til the  whole  amount  of  the  capital 
has  been  paid  in  and  a  certificate 
thereof  has  been  filed  and  recorded, 
"and  not  afterwards. "  Pub.  St.  1901, 
e.  J50,  S8;  Hub  Const.  Co.  v.  New 
PIngland  Ereedi-Ts'  Club,  76  N.  H.  28B, 
82  Atl.  164;  FlBther  v.  Economy  Slug- 
ging Mach,  Co.,  71  N.  E.  338,  52  Atl. 
454;  Chcsley  v.  Pierce  &  Sawyer,  32 
N.  H.  388,  The  liability  ceases  when 
the  capital  is  paid  in  if  there  i^  at 
that  time  a  eertifieate  of  that  fact 
recorded  in  the  proper  place,  without 
regard  to  the  truth  of  such  eertificato 
when  it  was  made.  Hub  Const.  Co,  v. 
New  England  Breeders'  Club,  78  N. 
H.  289,  82  Atl,  164.  The  liability  im- 
posed is  that  of  guaranteeing  the  per- 
formance of  all  contractual  liabilities 
of  the  corporation  until  the  whole  of 
the  capital  has  been  paid  in,  and 
hence  it  attaches  when  and  as  the 
corporate  liability  accruos,  even 
though  at  that  time  no  action  could 
be  maintained  against  the  corpora- 
tion. Hub  Const  Co.  V.  New  England 
Breeders'  Clnb,  76  N.  H.  289,  82  Atl. 
164.  The  liability  of  stockholders 
for  work  done  for  the  corporation  un- 
der a  contract  attaches  when  the  work 
is  done  and  not  when  the  contract  is 
made.  Hence  they  are  not  liable  for 
work  done  after  the  capital  has  been 
paid  in  under  a  contract  made  before 
it  was  paid  in.  Hub  Const.  Co.  v. 
New  England  Breeders'  Club,  76  N. 
H.  289,  82  Atl.  164.  The  fact  that  the 
treasurer  eihlbits  a  certified  check 
for  the  amount  of  the  capital  stoek  to 


Act  March  11,  1869; 
Weidenger  v.  Spruance,  101  III.  278; 
Gulliver  v.  Boelle,  100  HI.  141;  Tib- 
balls  V.  Libby,  87  HI.  142;  Kicliard- 
son  V.  Akin,  87  HI.  138;  Butler  v. 
Walker,  80  HI.  345;  Fo^  v.  Sidwell, 
8  Dl.  App.  551}  Shufeldt  v.  Carver,  S 
HI.  App.  545. 

UaasacbuMtts.  Bev.  Laws  19112,  e. 
110,  i  59,  provides  that  the  stockhold- 
ers in  any  corporation  shall  be  joint- 
ly and  severally  liable  for  sui'h  of  its 
debts  or  contracts  "as  may  be  con- 
tracted before  the  original  capital  is 
fully  paid  in;  but  only  those  stock- 
holders who  have  not  paid  in  full  the 
par  value  of  their  shares,  and  those 
who  have  purchased  such  shares  with 
knowledge  of  the  fact,  shall  be  liable  • 
for  such  debts."  Stat.  1870,  c.  224, 
i  39,  ccmtalned  a  similar  provision. 
First  Nat.  Bank  v.  Hingham  Mfg.  Co., 
127  Mass.  563.  Bev.  St.  c.  38,  i  16, 
made  the  stockholders  jointly  and  sev- 
erally liable  for  all  debts  and  con- 
tracts of  the  corporation  until  the 
whole  of  the  capital  stock  was  paid  in, 
and  a  certificate  thereof  made  and 
filed.  Holyoke  Bank  v.  Burnham,  11 
Cush,  183;  Johnson  v.  Somerville  Dye- 
ing ft  Bleaching  Co,,  15  Gray  216; 
Curtis  V.  Harltrw,  12  Mete.  3.  Bev, 
St.  1829,  e.  53,  {  6,  contained  a  simUar 
provision.  Mill  Ham  Foundry  v, 
Hovey,  21  Pick.  417. 

N«w  HunpsUn.  Pub.  St.  1901,  c. 
160,  SS.  Carter,  Bice  &  Co.  v.  Sam- 
uel Hano  Co.,  72  N.  H.  549,  58  Atl. 
243;  Connecticut  Biver  Sav.  Bank  v, 
Piske,  60  N.  H.  363  :  Chesley  v.  Pierce, 
d2   N.   H.  388.      The   statute  makes 


d  by  Google 


§  4156] 


Private  Cobpokations 


[Ch.56 


full  for  his  own  shares,**  except  where  the  statute  provides  to  the  ccm- 
trary.^    It  has  been  held  that  when  a  certificate  of  pt^ment  of  the 


the  directors  and  tells  them  that  the 
whole  cftpital  haa  been  paid,  when  In 
fact  the  money  represented  thereby 
does  not  belong  to  the  corporation 
and  ia  to  be  retomed  to  its  ownen 
after  a  certificate  of  payment  haa 
been  made,  ia  not  a  payment  within 
the  meaning  of  the  statute,  even 
though  the  money  could  have  been 
recovered  by  the  corporation  from 
those  to  whom  it  was  returned.  Hab 
Const.  Co.  V.  New  England  Breeders' 
Club,  76  N.  H.  S8ft,  82  Atl.  164. 

New  Toifc.  Laws  1S92,  e.  6S8,  and 
other  earlier  statutes  made  ttockhold- 

s  jointly  and  severally  liable  to  an      to  sueh  overvaluation  cures  the  defect 


eS  App.  DIt.  258,  74  N.  T.  Snpp.  639, 
modifying  judgment  30  Uisc.  6S9,  72 
N,  Y.  Bupp.  370.  One  who  become*  a 
stockholder  before  the  required  certifi- 
cate is  made  and  recorded  is  liable 
to  creditors  where  the  atoclc  has  never 
been  fully  paid  because  of  the  over- 
valuation of  property  for  which  it  was 
issued  even  though  he  did  not  know 
of  such  overvaluation.  White,  Cor- 
bin  &  Co.  v.  Jones,  167  N.  Y.  15S,  60 
N.  E.  4Z2,  rev'g  judgment  45  App. 
Div.  241,  61  N.  Y.  Bupp.  21.  But  an 
assessment  subsequently  paid  in  by 
the  stockholders  to  an  amonnt  equal 


amount  equal  to  the  amount  of  their 
stock  for  every  debt  of  the  corpora- 
tion until  the  whole  amount  of  its 
capital  Stoel  issued  and  outstanding 
at  the  time  such  debt  was  incurred 
was  paid  in  full.  Lang  v.  Lutz,  180 
N.  Y.  254,  73  N.  E.  24,  aff'g  83  App. 
Div.  S34,  82  N.  Y.  Supp.  319;  Close  v. 
Potter,  155  N.  Y.  145,  40  N.  E.  686 ; 
Veeder  v.  Uudgett,  95  N.  Y.  205; 
HaUett  V.  Metropolitan  Messenger 
Co.,  69  App.  Div.  258,  74  N.  Y.  Snpp. 
639,  modifying  judgment  35  MIbc.  630, 
72  N.  Y.  Supp.  370;  Thompson  v.  Nice- 
lai,  21  Misc.  700,  49  N.  Y.  Supp.  422. 
Liability  under  this  provision  was  not 
limited  to  commercial  debts,  but  in- 
eluded  every  species  of  obligation  on 
what   could    be   termed    a   debt   and 


as  to  all  creditors  whose  claims  accrue 
thereafter.  Id.  This  provision  waa 
abrogated  by  Lawe  1901,  c  3S4.  Lang 
v.  Lutz,  180  N.  Y.  254,  73  N.  E.  24, 
sff'g  83  App.  Div.  634,  82  N.  Y.  Snpp. 
ai9, 

Kbode  Island.  Lazard  Freres  v, 
Phetteplace,  26  B.  I.  568,  59  Att.  931; 
Legg  ft  Co.  V.  Dewing,  25  B.  I.  568, 
57  Atl.  373;  Kilton  v.  Providence  Tool 
Co.,  22  R.  L  605,  48  Atl.  1039;  Sayles 
v.  Bates,  15  B,  L  343,  5  Atl.  407; 
Fourth  Nat.  Bank  of  New  York  v. 
Francklyn,  120  TJ.  a  747,  30  L.  Ed. 
825;  Penniman's  Case,  103  TJ.  S.  714, 
26  L.  Ed.  602,  aff'g  11  B.  L  333.  Tbo 
liability  extends  both  to  original  sub- 
scribers for  stock,  and  to  persons  who 
purchase     stock    after    It    baa    been 


which  could  be  enforced  against  the     issued.    Lazard  Freres  v.  Phetteplace, 


corporation,  such  a,s  an  obligatlc 
an  attorney  for  serviees.  Hallett  v. 
Metropolitan  Messenger  Co.,  60  App. 
Div.  25S,  74  N.  Y.  Bupp.  639,  modify- 
ing judgment  35  Misa.  650,  72  N.  Y. 
Supp,  370;  Flash  v.  Conn,  109  U.  S. 
S71,  27  L.  Ed.  966,  construing  the  New 
York  statute.  A  debt  for  services 
rendered  between  certain  dates  is  not 
incurred  until  the  last  of  said  dates. 
Hallett  V.  Metropolitan  Messeuger  Co., 


26  B.  I.  568,  59  Atl.  9:31. 

etTibballs  v.  Libby,  87  Dl.  142; 
Butler  V.  Walker,  80  Dl.  345;  Norria 
V.  Wrenschall,  34  Md.  492;  Norris  v. 
Johnson,  34  Md.  485;  Veeder  v.  Mud- 
gett,  95  N.  Y.  295. 

TO  The  Massachusetts  statute  limits 
the  liability  to  those  stockholders  who 
haye  not  paid  in  full  the  par  valne 
of  their  shares,  and  those  who  have 
purchased  shares  with  knowledge  of 
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whole  capital  stock  is  filed  in  acoordance  witb  the  statate,  it  is  con- 
clusive evidence  in  favor  ol  ^tockholderB  for  the  purpoee  of  exempt- 
ing them  from  liability  for  debts  afterwards  contracted,^*  But  there 
is  also  authority  to  the  contrary,"  particularly  where  the  liability  is 
lilnited  to  the  amount  ^ue  on  the  stock,  and  the  provision  imposing 
it  is  not  coupled  with  any  provision  as  to  the  certificate." 

When  the  whole  amount  of  the  capital  stock  is  paid  in,  and  the 
certificate  of  the  fact  filed,  when  required,  the  individual  liability  of 
the  stockholders  ceases.^*  And  this  is  true,  even  though  the  stock  is 
paid  ju  and  the  certificate  filed  after  a  creditor  has  commenced  an  ac- 
tion against  stockboldcis.'" 

The  application  of  statutes  of  this  *character  to  an  increase  of 
stock,"  and  the  question  of  what  constitutes  payment  for  stock,''^  have 
been  fully  considered  in  previous  sections. 

It  is  sometimes  provided  that  persons  who  organize  a  corporation 
and  transacli  business  in  its  name  before  the  minimum  capital  stock 
has  been  subscribed  for  are  liable  to  creditors  to  make  good  the  mini- 
mum capital  stock  with  interest,"  or  that  they  shall  be  pwsoually 


that  fact.  First  Nat.  Bank  v.  Hlug- 
ham  Mfg.  Co.,  I2T  Mass.  563. 

The  Bbode  Island  statate  exempts 
from  liability  those  stock halderi  who 
have  paid  for  their  stock  in  full. 
This  exemption  is  a  matter  of  de- 
fcufe,  and  need  not  be  negatived  in 
tbo  complaint.  Lazard  Freiea  v. 
Phetteplace,  26  B.  I.  S68,  B»  Atl.  931. 

TlStedman  v.  Eveleth,  9  Mete. 
(Mass.)  114. 

The  contrary  was  held  to  be  true 


n  Booth  v.  Campbell,  37  Md.  522. 
7»  Booth  V.  Campbell,,  37  Md.  622. 
n  See  I  3466,  sapta. 
rrsee  S|  3501,  et  «eq.,  3517  «t  Mq., 

T<  Sogers  V.  Hatbcock,  138  On.  120, 
74  B.  B.  834;  John  V.  Farwell  Co.  v. 
Jackson  Stores,  137  Oa.  174,  73  B.  E. 
13;  Hill  A  Merry  t,  Jaeksou  Stores, 
137  Ga.  174,  73  B.  E.  13;  Walters  v. 
Porter,  3   Qa.  App.  73,  69  8.  E.  452. 

The  liability  is  imposed  upon  organ- 


nuder  St.  1670,  o.  22i,  i  3i,  where  the      i/ers  of  a  company  who  transact  b 


I  requiring  the  filing  of  the 
certifli^ate  was  entirely  separate  from 
that  impming  the  liability.  First  Nat. 
TlHJik  V.  Hingham  Mfg.  Co.,  127  Uaaa. 
363. 

n  Veeder  v.  Mudgett,  96  N.  T.  295. 

W  Under  St.  1870,  e.  2E4,  |39,  a 
stiTckliolder  who  has  not  paid  for  his 
stock  in  full  is  liable  although  the  cer- 
tificate, required  by  law,  that  the  cap- 
ital stock  of  the  corporation  has  been 
paid  in,  was  duly  filed.  First  Nat. 
Bank  v.  Hingham  Mfg.  Ca.,  127  Mass. 
SH3,  distinguishing  Btedman  v.  Eve- 
leth, 6  Mete.  (Mass.)  114. 


whether  they  a 
tual  stockholders  or  not.  John  V. 
Farwell  Co.  v.  Jackson  Stores,  187 
Ga.  174,  73  B.  E.  13. 

The  requirement  that  the  minimuin 
capital  stock  shall  be  subscribed  for 
before  the  transaction  of  bnsinesB  is 
for  the  purpose  of  creating  a  fund, 
when  the  subscriptions  have  lieen 
paid,  for  the  vltimste  benefit  of  those 
who  may  extend  credit  to  the  oorpo- 
ration;  and  such  persona  have  the 
right  to  presume  that  the  statute  has 
been  complied  with,  and  to  rely,  if 
necessary,  npon  the  statutory  liability 
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liable    upon    obligations,    which    are    incurred    in    violation    of    the 
statute,™ 

§  4157.  —  Liability  on  failure  to  file  report  or  statement.  In  some 
jurisdictions  there  are  statutes  requiring  corppr^tioiis,  or  corpora.- 
tions  of  a  particular  class,  to  file  an  annual  report,  stating  tlie  amount 
of  their  capital  stock,  the  amount  paid  in,  and  the  amount  of  their 
existing  indebtedness,  or  other  facts  which  the  public  are  interested  in 
knowing,  and  providing  that,  if  any  corporation  shall  fail  to  do  so,  its 
stockholders  shall  be  liable  individually  for   its  debts.***    And  in  some 


of  those  failing  to  observe  the  lAv. 
Organizers  of  a  company  who  trans- 
act business  in  its  name  before  the 
mininium  capital  stock  haa  been  sub- 
scribed for  are  conaiJered  as  com- 
mitting a  fraud  upon  those  who  may 
extend  credit  to  the  company,  and  the 
statute  imposes  a  liability  upon  them 
for  engaging  in  such  fraudulent  trans- 
action. John  V.  Farwell  Co.  v.  Jack- 
son Stores,  137  Ga.  174,  73  8.  E.  13. 

To  be  liable  under  tbis  provision  a 
person  must  both  participate  in  the 
organization  of  the  corporation  and 
also  transact  business  in  its  name 
before  the  minimum  capital  stock  has 
been  Bubacribed.  John  V.  Farwell  Co. 
V.  Jackson  Stores,  137  Ga.  174,  73  8. 
E.  IS. 

TBThe  'WiBconsin  statutes  provide 
that  no  corporation  shall  transact  any 
business  until  at  ieast  half  of  its  stock 
shall  have  been  subscribed  and  at 
least  20  per  cent  of  said  capital  stock 
shall  have  been  actually  paid  in,  and 
that  if  any  obligation  is  incurred  in 
vicilatiou  of  this  provision,  the  sign- 
ers of  the  articles  and  the  subscrib- 
ers for  stock  transacting  such  busi- 
ness, or  authorizing  the  same,  or  hav' 
ing  krfowledge  thereof,  consenting  to 
the  incurring  of  any  debt  or  liabil- 
ity, as  well  as  the  stockholders  then 

existing,  shall  be  personally  liable  the  fact  that  at  the  time  when  1 
upon  the  same.  Stat.  1915,  j  1773.  debt  sought  to  be  enforced  against 
Atlanta  &  Walworth  Butter  £  Cheese  the  stockholder  was  contracted  the 
Ass'n   V.  t^niith,  141   Wis.  377,  32  L.      corporation     was     insolvent     to     the 

7194 


B.  A.  (N.  S.)  137,  136  Am.  8t.  Bcp. 
42,  123  N.  W.  106. 

Acceptance  by  the  corporation  of 
the  assignment  to  it  of  a  lease  run- 
ning to  one  of  its  members,  and  as- 
sumption of  the  obligations  thereby 
imposed  upon  the  tenant,  constitutes 
the  incurring  of  an  obligation  to  the 
lessojs,  within  the  meaning  of  this 
provision.  Zwietuach  v,  Becker,  133 
Wis.  213,  140  N.  W.  1056. 

A  former  statute  imposed  B  similar 
personal  liability  up<in  the  stockhdd- 
crs  "then  existing."  The  liability  is 
determined  by  the  law  in  force  when 
it  is  alleged  to  have  been  created. 
Heinze  v.  Bontb  Green  Bay  Land  Sl 
Dock  Co.,  109  Wis.  99,  85  N.  W.  145. 

I08aytes  v.  Brown,  40  Fed.  8;  Ca- 
ble V.  McCune,  26  Mo.  371,  72  Am. 
Bee,  214;  Wing  v.  Slater,  19  B.  ]. 
597,  33  L.  B.  A.  566,  35  Atl.  302. 

The  statutes  of  Rhode  Island  for- 
merly contained  such  a  provision. 
Gen.  Laws  1S96,  e.  180,  %  11;  First 
Nat.  Bank  of  Pawtneket  v.  Little- 
field,  28  H.  L  411,  67  Atl.  594;  Stark- 
weather &  Shepley  v.  Brown,  25  R. 
I.  176,  55  Atl.  324,  25  R.  I.  142,  53 
Atl.  201;  Elsbree  v.  Burt,  24  R.  I. 
322,  53  Atl.  60]  Third  Nat.  Bank  v. 
Angell,  IS  R.  I.  1,  29  Atl.  500. 

The   liability   was   not   affected   by 
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states  there  are  statutes  imposing  a  similar  liability  for  failure  of  the 
corporation  to  publish  annually  a  notice  of  the  amtvint  of  all  the 
existing  debts  of  the  oorporation.'*  Statutes  of  this  character  impose 
a  penal  liability.'* 

8 1158.  —  Liability  becaiue  of  defective  oi^fanization.  Statutes 
in  some  states  provide  that  a  failure  to  substantially  comply  with 
the  statutory  requirements  in  relation  to  the  organization  of  the 
corporation  and  the  publishing  of  notice  of  its  incorporation  shall 
render  the  individual  property  of  the  stockholders  liable  for  the  cor- 
porate debte,  either  without  any  limitation,"  or  to  the  extent  of  the 
unpaid  subscription  of  any  stockholder,  and  in  addition  thereto  the 


knowledge  of  the  creditor.    Elsbrae  v. 
Hurt,  24  B.  I.  322,  63  Atl.  60. 

It  wa«  held  that  a  proviaiou  that 
the  obligation  to  file  the  required  no- 
tices or  reports  shoald  cease  if  the 
corporation    should    have    become   in- 


lade  a 


131  gnm. 


l   (or 


the  benefit  of  ite  ereditorg,  only  fixed 
an  event  after  which  no  new  cause 
of  liability  could  arise,  and  did  not 
bar  anj  rights  which  had  then  accrued 
to  creditors.  Elsbres  v.  Burt,  24  R. 
I.  322,  53  Atl.  60.  This  provision  was 
repealed  March  28,  1901,  but  with  a 
saving  clause  as  to  exii^ting  liabilities. 
First  Nat.  Bank  of  Pawtutket  v.  Lit- 
tlefield,  28  S.  I.  411,  67  Atl.  594. 

Under  a  former  statute  th^  liabilitj 
was  limited  to  an  amount  equal  to 
the  par  value  of  the  sharos  held  b^  a 
stockholder  in  addition  to  the  par 
value  thereof.  Third  Nat.  Bank  v, 
Angell,  IS  B.  I.  1,  29  Atl.  SOO. 

Under  a  etatute  requiring  corpora- 
t'rouE  to  file,  on  or  before  a  certain 
day,  an  annual  certificatB  of  the 
amount  of  the  capital  stock  paid  in, 
the  amount  of  their  assets,  and  the 
amount  of  their  debts  or  liabilities, 
and  declaring  that,  if  any  corporation 
nhall  fail  to  do  So,  the  stoi'kholders 
shall  be  liable  for  "all  the  debts  of 
the  company  then  existing,  and  for  all 
that  Ahall  be  contracted  before"  such 
certificate   is   filed,   it   has   been   held 


that  failure  to  file  such  a  certificate  on 
or  before  the  time  specified  does  not 
make  the  stockholders  liable  under  a 
contract  previously  made  by  the  cor- 
poration unless  the  contract  creates  a 
debt  against  the  corporation  before  s 
certificate  is  filed,  and  therefore  that 
there  is  no  liability  under  a  contract 
by  the  corporation  to  purphase  goods 
to  be  delivered  in  the  future,  where 
there  is  no  delivery  of  goods  under 
the  contract  until  after  a  proper  cer- 
tificate U  filed.  Garrison  v.  Howe,  17 
N.  Y.  458;  Wing  v.  Slater,  19  K.  I.  697, 
33  L.  R.  A.  566,  35  Atl.  302. 

81  There  is  such  a  statute  in  Ne- 
braska. First  Nat.  Bank  of  Omaha 
V.  Cooper,  89  Neb.  632,  131  N.  W. 
958;  Id.  91  Neb.  624,  136  N.  W.  1023; 
Talmago  v.  Minton-Woodward  Co.,  83 
Neb.  £9,  118  N.  W.  lOBB;  Globe  Pub. 
Co.  V.  State  of  Nebraska,  41  Neb.  175, 
S7  L.  B.  A.  854,  59  N.  W.  683;  New 
Hampshire  Sav.  Bank  v.  Bichey,  121 
Fed.  S56. 

MSee  S4178,  infra. 

Ulowa  Code,  S1616;  Brinkley  Car 
Works  &  Manufai'tiiring  Co.  v.  Curf- 
nian,  138  I»wa  476,  114  N.  W.  12: 
Clinton  Novelty  Iron  Works  v.  Nei- 
ting,  134  Iowa  311,  111  N.  W.  974; 
Seaton  v.  Orjmni.  110  TowH  145,  Rl  N. 
W.  225;  Thornton  v.  Belcom,  B.llowa 
198,  52  N.  W.  190;  (Tlegg  v.  Hamilton 
&  Wright  County  Grange  Co.,  61  Iowa 
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amount  of  capital  stock  owned  hj  him,  after  the  assets  of  the  oorpont- 
tion  have  been  exhaosted.**  As  to  creditors,  such  a  provision  requires 
compliance  with  the  statutes  relating  to  orgnnization  to  the  extent  that 
nothing  essential  to  corporate  existence  ia  omitted  from  the  articles  of 
incorporation  or  their  due  execution  and  filing;  and,  in  respect  of 
publicity,  that  notice  is  given  of  every  fact  incident  to  organization 
made  material  by  the  statute,  and  in  the  form  and  manner  required  by 
the  statute.**    Of  course,  a  failure  to  give  any  notice  at  all  will  render 


121,  15  N.  W.  S65;  Marahall  v.  Har- 
rii,  95  Icrwa  18S,  7  N.  W.  509;  Eisfeld 
T.  E«nworth,  50  Iowa  389. 

The  word  ' '  and "  in  the  if atute 
bae  been  eonatnied  to  mean  "or." 
Seatos  T.  Grimm,  110  Iowa  145,  SI  N. 
W.  225;  Eisfeld  t.  Kenworth,  50  Iowa 
389. 

A  failure  of  the  articles  to  fix  the 
higheat  amonnt  of  indebtedneu  or  li- 
abilitj'  to  which  the  atockholdera  ma7 
be  subjected  renders  the  stockholders 
liable  under  this  provision.  Hener  t. 
Carmichael,  S2  Iowa  2SS,  47  N.  W. 
1031.  And  tbe  same  is  true  of  a  fail- 
are  tff  publish  any  notice  whatever. 
Marshall  v.  Harris,  55  Iowa  182,  7  N. 
W.  509;  Eisfeld  t.  Kenworth,  SO  Iowa 
389. 

A  failure  to  comply  literally  with 
the  statutegg  relative  to  Incorporation 
and  notice  will  not  render  the  stock- 
holders personally  liable  if  there  has 
been  a  substantial  compliaace.  Sea- 
ton  V.  Qrimm,  110  Iowa  liS,  81  N.  W. 
225. 

Since  the  publication  of  notice  may 
he  made  within  three  months  from  tbe 
date  of  the  certificate  of  incorpora- 
tion, the  stockholders  are  not  liable 
for  any  indebtedness  contracted  with- 
in that  time.  Nor  are  they  liable  on 
a  corporate  note  executed  after  the 
expiration  of  the  three  months  in  re- 
newal of  obligations  incurred  within 
that  time.  Lowden  8a v.  Bank  v. 
NeitlDg,  14T  Iowa  119,  124  N.  W.  IBS. 

One  who  purchases  stock  in  a  cor- 
poration within  the  time  allowed  by 
law  for  the  publication  of  the  notice 


of  incorporation  ie  liable  for  debts 
incurred  subsequontly  and  after  the 
expiration  of  such  time,  where  It  does 
not  appear  that  he  did  not  know  all 
the  facts  connected  with  the  organ!' 
sation  of  the  corporation  at  the  time 
when  he  became  a  member  or  when 
the  indebtedness  was  incurred.  Clin- 
ton Novelty  Iron  Works  v.  Neiting, 
134  Iowa  311,  111  N.  W.  974. 

In  Houts  V.  Sioux  City  Brass  Works, 
134  Iowa  4S4,  110  N.  W.  106,  it  is  said 
that  whether  one  who  bnye  stock  in 
a  defectively  organized  corporation  in- 
curs liability  under  thie  provisioii  for 
debts  contracted  prior  to  the  date  of 
his  stock  purchase  is  an  open  qnes- 

MHogne  V.  Capital  Nat.  Bank,  47 
Neb.  929,  66  N.  W.  1036;  Eleckner  v. 
Turk,  45  Neb.  176,  63  N.  W.  469. 

Originally  the  Nebraska  statute 
ntade  the  property  of  all  the  stock- 
holders liable  for  the  corporate  debts 
without  any  limitation.  The  limita- 
tion was  added  in  1891,  by  an  act 
which  repealed  the  original  statute, 
and  provided  that  it  shcFuld  apply  to 
pending  actions.  Hogne  v.  Capital 
Nat.  Bank,  47  Neb.  929,  6«  N.  W. 
1039. 

That  this  provision  is  penal  in  ebar- 
Bcter,  see  {  4176,  infra. 

That  tbe  provision  making  the  Act 
of  1891  applicable  to  pending  actions 
was  not  unoonstitutional  as  destroy- 
ing vested  rights,  see  f  411S. 

UBrinkley  Car  Works  &  Manufac- 
turing Co.  V.  Cnrfman,  1S6  Iowa  476, 
114  N.  W.  IS. 
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the  stockholders  personally  liable."  But  errors  in  the  notice,  either  of 
omiasion  or  commission,  which  are  purely  technical  in  character,  and 
which  are  not  likely  to  disturb  the  general  policy  of  the  statute  or 
work  injury  to  an  appreciable  extent  to  aoy  one  dealing  with  the  cor- 
poration will  not  have  that  effect.''^  Nor  will  a  faUure  to  publish  the 
notice  within  the  time  prescribed  by  law,  where  it  is  published  before 
the  indebtedness  sought  to  be  enforced  against  the  stockholders  is  in- 
curred, and  the  creditors  know  when  it  is  incurred  that  they  are  deal- 
ing with  a  corporation,"  Such  a  provision  applies  only  to  defects  in 
organization  and  publicity,  and  has  no  application  to  errors  arising 
out  of  the  subsequent  conduct  of  the  business  of  the  corporation, 
either  as  between  it  and  its  stockholders,  or  between  it  and  the  general 
public.**  Nor  does  it  apply  to  a  purely  voluntary  association  of  indi- 
viduals who  adopt  a  trade  name,  call  themselves  a  company,  and  sell 
shares  in  the  enterprise,  where  they  make  no  attempt  to  incorporate, 
and  do  not  hold  themselves  out  as  a  corporation."  Perswis  who  were 
among  the  original  incorporators,  and  who  acted  as  officers  and  di- 
rectors of  the  cOTporation,  and  dealt  with  it  as  an  entity,  cannot  hold 
other  stockholders  liable  under  such  a  provision  because  of  failure  to 
publish  the  notice  of  incorporation  within  the  time  required.*^ 

In  Miseiflsippi  corporati<»is  are  required  to  make  a  r^ort  of  their 
organization  to  the  secretary  of  state  within  a  specified  time,  and  it  is 
provided  that,  if  such  a  report  is  not  made  within  the  time  prescribed, 
"the  charter  granted  shall  be  null  and  void,  and  all  persons  doing 
business  thereunder  shall  be  deemed  and  held  to  be  partners  in  the 
business  and  liable  as  such."  "  Stockholdon  may  be  held  liable  under 

HHoota  V.  Bioux  (Sty  Braas  Works,  468,    76    So.    670;    B&gland    V.    Doo- 

134  Iowa  4S4,  110  N.  W.  Iflfl.  little,  100  Uiai.  408,  50  So.  44S. 

tTBrinkley  Car  Worke  ft  Manufac-  A.    eertifleate    of    the    secretary    of 

turing  Co.  v.  Curfmau,  13B  Iowa  476,  state  ehowing  the  time  when  the  re- 

114  N.  W,  12.  port  waa  filed,  and  that  no  other  re- 

H  Beaton   V.   Orinun,   110  Iowa  146,  port  was  filed,  u  competent  evidence 

81  N.  W.  S2S.  to  show  that  It  waa  not  filed  within 

••BrinUey  Car  Works  A  Manufao-  the  time  prescribed.    Bagland  v.  Jim- 

tnring  Co.  v.  CurfmaD,  136  Iowa  476,  little,  100  Miaa.  498,  96  So,  446, 

114  N.  W,  12.  There  must  be  an  actual  compliance 

M  Schumacher  v.  Sumner  TeL  Co.,  with  the  statute,  and  not  a,  mere  at- 

161  Iowa  326,  Ann.  Cas.  1916  A  201,  tempt  to  comply.    It  is  not  enougb  to 

142  N.  W.  1034.  show   that  the  required   report   waa 

Bl  Seaton  t.  Grimm,  110  Iowa  145,  sent,  bat  the  incorporators  must  see 

81  N.  W.  225,  that  it  is  received  as  required  by  the 

M Hemingway's    Ann.    Code    1917,  etatate.      Ba^and   v.    Doolittle,    100 

S4104;    Code   1906,   j930;   Hesaig-El-  Uiss.  498,  56  So.  445. 
lis  Drug  Co.  V.  Wilkerson,  115  Hiss. 
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this  provision  even  though  the  corporation  is  a  corporation  de  faeto.*' 
The  liability  is  not  confined  to  the  officera  and  ageuts  of  the  corpora- 
tion who  are  actively  engaged  in  carrying  on  ita  business,  but  extends 
to  all  of  its  stockholders,  whether  active  or  inactive,**  including  one 
who  purchases  his  stock  after  the  expiration  of  the  time  fixed  for  filing 
the  report,  and  hence  after  the  corporation  has  lost  its  right  to  do 
business  as  such." 

In  Florida  it  is  provided  that  no  corporation  shall  transact  any 
business  until  it  has  had  its  letters  patent  and  charter  recorded  and 
has  filed  with  certain  designated  public  officers  duplicate  aflidavits  by 
its  treasurer  that  ten  per  cent  of  ita  capital  stock  has  been  subscribed 
and  paid,  and  that  if  any  corporation  shall  transact  any  business 
before  complying  with  these  requirements,  its  stockholders  shall  be 
personally  liable  for  all  of  ita  d^its  as  if  they  were  membeis  of  a 
general  partnership." 

The  fact  that  a  perscm  has  dealt  with  and  eztcaided  credit  to  a 
company  as  a  corporation,"'  or  has  sued  it  and  obtadned  judgment  and 
execution  against  it  as  a  corporation,"  does  not  estop  him  from  suing 
the  stockholders  under  statutes  of  this  character  since  they  impose  a 
liability  upon  them  in  addition  to  that  resting  upon  the  corporation, 
and  do  not  substitute  the  one  remedy  for  the  other,  nor  require  an 
election  between  them. 

M  Heuig-EIUs  Dmg  Co.  v.  Wilker-  eiiatenee,  where  they  are  not  resworn 

eon,  115  MiBS.  G6S,  76  So.  570.  to.     Heinberg  BroH.   v.  Thompson,  47 

M  Heasig-Ellis  Drug  Co.   v.  Wilker-  Fla.  183,  37  So,  71. 

son,  115  Miss,  668,  76  So.  570.  »T  Charles  v.  Young,  —  Fla.  — ,  76 

«HeBsig-Ellis  Drug  Co.   v.   Wilker-  Bo.  869;   Humphreja  v.  Drew,  58  Fla. 

son,  115  Mias.  66S,  76  So.  570.  293,   52   So.    362;    Heinberg   Bros.   v. 

MQen.  St.   1906,  {2652;   Charles  v.  Thompson,   47    Fla.    163,    37    So.    71; 

Young,  —  Fla.  — ,  76  So.  869;  Hum-  Heurer   v.   Carmichael,   82   Iowa  288, 

phre/B  V.  Drew,  69  Fla.  293,  52  So.  47  N.  W.  1034;  Kagland  v.  DooHttlc, 

R62;  Heinberg  Bros.  v.  Thompson,  47  100   Miss.   498,  56  So.   445.     See  also 

Fla.  183,  37  So.  71.  Loverin   -v.   McLaughlin,  161   lU.  417, 

Stockholders  of  a  proposed  corpora-  44  N.  E.  S9. 

tion  who  execute  a  note  in  its  name  To  hold  otberwise  wonld  nallify  the 

prior  to  the  issuance  of  letters  patent  statute,      Bagland    v.    DoolitUe,    100 

are  liable   thereon   as   partners  under  MisB,  498,  56  So.  445. 

this  provision.     Humphreys  v.  Drew,  This  is  also  true  where  It  la  sought 

59  Fla.  295,  52  So.  362.  to  enforce  a  similar  liability  on  the 

Affidavits  made  before  the  issuance  part  of  corporate  officers.    See  S  2624, 

of   letters   patent,   and    hence    before  snpra. 

there  is  any  corporation  in  existence,  M  Charles  v.  Young,  —  Fla.  — ,  76 

are  not  a  coniplianoe  with  the  stat-  So.    869;    Heurer    t.    Carmiehael,    82 

nte,  though   tiled  after  it  comes  into  Iowa  288,  47  N.  W.  1034. 
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§  4159,  —  Ziial^ty  wha<e  corporation  has  no  capital  sto<^  Un- 
der some  statutes  each  member  of  a  corporation  having  no  capital  stock 
is  made  individually  and  personally  liable  for  an  equal  share  of  its 
debts  and  liabilities,'* 


§4160.  —  Liability  of  stockholders  (tf  national  banks.  The  Na- 
tional Bank  Act  provides  that  the  shareholders  of  a  national  bazik 
shall  be  individually  responsible,  equally  and  ratably,  and  not  one  for 
another,  for  all  contracts,  debts  and  engagfements  of  such  assooiatitm 
to  the  extent  of  the  amount  of  their  stock  therein,  at  the  par  value 
thereof,  in  addition  to  the  amount  invested  in  such  shares.'  In  order 
to  ascertain  the  amount  of  the  separate  liability  of  each  shareholder, 
it  is  necessary  to  ascertain  the  whole  amount  of  the  par  value  of  all 
the  stock  held  by  all  the  shareholders,  and  the  amount  of  the  deficit  to 
be  paid  after  exhausting  all  the  assets  of  the  bank,  and  then  to  apply 
the  rule  that  each  shareholder  shall  contribute  such  sum  as  will  bear 
the  same  proportion  to  the  whole  amount  of  the  deficit  as  his  stock 
bears  to  the  whole  amount  of  the  capital  stock  of  the  bank  at  its  par 
value.'    The  liability  of  all  the  shareholders  together  cannot  exceed 


MCiv.  Code,  §322;  Upton  v.  Wom- 
an's Club  of  Kern,  19  Cal.  App.  127, 
124  Pbc.  8S8. 

1  Oliio  VaUey  Nat.  Bank  t.  EuUtt, 
204  U.  8.  162,  51  L.  Ed.  423;  Mc- 
Claina  v.  Bankin,  197  TJ.  8.  154,  49 
L.  Ed.  702,  3  Ann.  Caa.  GOO,  ruv'g 
judgrment  119  Pcd.  110;  Seott  v.  De- 
weese,  181  U.  8.  202,  43  L.  E,l.  8:Z3, 
aff'g  89  Fed.  843;  United  States  v. 
Knoi,  102  U.  8.  422,  26  L.  E.l.  215; 
Williama  v.  Vreoland,  214  FpiI.  346; 
Bankin  v.  Miller,  207  Peil.  602;  Fow- 
ler V.  Qowing,  152  Fed.  801,  aff'd  165 
Fed.  891 ;  Williamson  v.  Ameriean 
Bank,  115  Fed.  793,  aff'g  109  Fed. 
36;  Lease  v.  Barschall,  106  Fed.  762; 
Fykes  v.  EoUoway,  81  Fed,  432;  Gra- 
ham V.  Piatt,  28  Colo.  421,  65  Pac. 
30;  Mortimer  v.  Potter,  213  III.  178, 
7E  N.  E.  817,  aff'g  114  IIL  App.  422; 
McLean  v.  Moore,  —  Tex.  Civ.  App. 
— ,  145  8.  W.  1074. 

Notes  given  by  a  bank  as  part  of 
the  consideration  for  the  assumption 
of  its  debts   by  another  bank  rcpre- 

7199 


^ent  in  equity  the  "contracts,  debts 
and  engagements"  of  the  bank,  for 
which  its  stockholders  are  liable. 
George  v.  Wallace,  135  Fed.  286,  all'd 
201  U.  a  230,  50  L.  Ed.  738. 

Jn  American  Nat.  Bajik  of  Macon 
V.  Commercial  Nat.  Bank  of  Macon, 
248  Fed.  187,  246  Fed.  721,  an  agree- 
ment between  two  national  banks  for 
the  transfer  of  all  the  assets  of  one 
of  then,  which  was  about  to  go  into 
voluntary  liquidation,  to  transfer  all 
of  ita  assets  to  the  other  was  held 
to  be  a  contract  of  purchase,  and  not 
to  create  the  relation  ot  debtor  and 
creditor  between  them,  and  hence  that 
the  purchaser  could  not  hold  the  stock- 
holders  of  the  seller  individually  lia- 
ble for  the  difference  between  the 
amonut  expended  by  it  in  paying  tho 
seller's  debtB  asgnmed  by  it  under  tho 
contract  and  the  amount  realized  from 
the  seller's  assets. 

a  United  States  v.  Eaoz,  102  U.  8. 
422,  26  L.  Ed.  216;  Lease  v.  BarMhall, 
106  Fed.  762. 
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the  entire  amount  of  the  capital  stock  of  the  bank  at  its  par  value, 
and  the  liahilitj'  of  no  one  shareholder  can  exceed  sach  sum  as  bean 
the  same  proportion  to  the  whole  amount  of  the  deficit  to  be  paid 
as  the  stock  held  by  him  bears  to  the  whole  amount  of  the  capital 
£tock.'  No  stockholder  can  be  required  to  make  good  the  failure  of 
another  stockholder  to  pay  the  amount  of  his  assessment*  So,  the 
fact  that  one  stockholder  is  insolvent,  or  beyond  the  jurisdiction  of 
the  court,  does  not  in  any  way  affect  the  liability  of  another  stock- 
holder.' And  for  the  purpose  of  making  a  second  assessmmt,  the 
first  coie  must  be  deemed  to  have  been  paid  in  full.  In  other  words, 
a  second  assessment  cannot  be  made  to  make  good  a  deficiency  re- 
sulting from  a  failure  of  certain  of  the  stockholder  to  pay  the  first 
one.'  And  if  the  bank  itsdf  holds  some  of  its  stock,  it  is  r^iarded  in 
all  respects  as  if  such  stock  were  hrid  by  a  natural  person,  and  the 
extent  of  the  individual  liability  of  the  other  stockholders  is  to  be 
computed  accordingly.''  The  liability  of  a  stockholder  in  any  case 
cannot  exceed  an  amount  equal  to  the  par  value  of  his  stock.* 

§4161.  What .  corporations  are  within  statutory  or  constitutional 
proTisioxiB — ^In  generaL  A  statutory  or  constitutional  provision  im- 
posing upon  stockholders  individual  liability  for  corporate  debts 
may  be  general,  and  apply  to  all  corporations,'  or  it  may  in  terms 
apply  to  corporations  of  a  particular  class  only,  as  banking  corpora- 
tions, trust  companies,  and  the  like,^"  or  to  manufacturing  corpora- 

>  United  States  v.  Knox,  102  U.  8.  applies  to  stoekholders  of  a  state  bank 

422,  26  L.-Ed.  216.  which  ii  not  a  bank  of  issue  or  eireu- 

ILease   T.   Barachall,  100  Fed.  7S2,  latlon.       Northwestern    Tmat    Co.    v. 

» Bee  14179,  infra.  Bradbiii7,   112  Minn.   76,   127  N.   W. 

8  Lease  v.  Barscball,  106  Fed.  762;  388. 

Beckham  v.  Hague,  38  N.  T.  Misc.  ID  Arkansas.     Bavis  v.  Hoore,  180 

608,  78  N.  T.  Bnpp.  79,  att'd  80  N.  T.  Ark.  128,  197  S.  W.  295. 

App.  Div.  626,  80  N.  T,  8npp.  1189.  Colorado,    Adams  v.  Clark,  36  Colo. 

7  United  States  v.  Knox,  102  tT.  8.  65,  10  Ann.  Css.  774,  85  Pao.  642. 

428,  26  L.  Ed.  218.  CkorgU.     Civ.   Code   1910,    1 2870j 

•  Where  the  comptroller  levies  an  as-  Crawford  t.  Swicord,  94  8.  £.  1025, 

sessment  of  100  per  cent,  be  cannot  rev'g  judgment  20  Ga.  App.  35,  98  8. 

levy  another   assessment  as  long  as  E.  394 ;  Alexander  t.  Dever,  ' —  Ga. 

tbe    first    one    stands.      Pepper    v.  App.  — ,  95  B.  E.  766. 

Springfield  Inst  for  Savings,  218  Fed.  Idalio.     Bev.    Codes,    1 8979.     Me- 

814.  Tamany  v.  Day,  23  Idaho  95,  128  Pae. 

tArenz  T.  Weir,  89  111.  25;  Poor  V.  663, 

Willougbby,  64  Me.  379.  nilnols.    Banking  corporations  hav- 

The    eonstitotional    providon    (art.  ing    special    charters   which    availed 

10,    i  3)    imposing    liability    on    the  themselves  of  the  provisions  of  Act 

stockholders    "in    any    corporation"  June  16,  1887,  by  its  tenaa  beuuno 
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tions,'*  or  those  "whose  object  is  a  dividend  of  profits";  ^'  or  it  may 
in  terma  except  a  certain  class  or  certain  classes  of  corporations.^' 


iubject  to  its  prcrvisiont  Id  every  par- 
ticular, and  ttie  liability  of  tiie  etoek- 
holders  is  thereafter  governed  by  its 
'  pioviaions  rather  than  by  those  of  the 
Epecial  charter.  Boor  v.  ToImaii,'113 
III  App.  322. 

KentnclEr.  Double  liabUity  is  im- 
posed upon  stockholders  in  banks  and 
in  tmst,  guaranty,  investment  and  in- 
euranea  compaiiiea.  Ey.  Bt.  1915, 
i  547;  Barnes  v.  Scott,  171  Ky.  115,  ' 
186  S.  W.  B04,  168  Ky.  640,  181  8.  W. 
1199,  168  Ky.  121,  181  S.  W.  984; 
Bobertaon  v,  Conway,  188  Fed.  579; 
Alsop  V.  Conway,  188  Fed.  568,  cer- 
tiorari denied  223  U.  8.  720,  56  L.  Ed. 
029  (mam.  dee.) ;  Conway  v.  Owetts- 
boro  Sav.  Bank  &  Trust  Co.,  185  Fed. 
B50;  Id.  165  Fed.  822. 

Maryland.      Marphy    v.    Wheatley, 
100  Md.  358,  59  Atl.  704. 

HlMlBalppl.    Laws  1914,  c.  124,  S  SB; 
Fata  V.  Bank  of  Nawton,  116  Uias. 


I,  77  e 


.  601. 


UonUna.  Bev.  Codes,  1 4012 ;  Barth 
v.*Pock,  51  Mont.  418,  155  Pac.  282. 

HebnslA.  Hamilton  Nat.  Bank  v. 
American  Loan  &  Trust  Co.,  66  Neb. 
67,  92  N.  W.  189,  where  a  so-called 
loan  and  trust  company  was  held  to 
be  a  "banking  corporation  or  insti- 
tution" within  the  meaning  of  the 
constitution. 

Sew  Maxlco.  Jones  v.  Bankin,  19 
N.  M.  56, 140  Pae.  1120. 

Not  York.  Bichards  v.  Schwab, 
101  Misc.  128,  167  N.  T.  Supp.  635. 

OkUhoma.  Under  the  Oklahoma 
statute  a  stockholder  of  a  bank  or- 
ganized under  the  Banking  Act  is  ad- 
ditionally liable  for  the  amount  of 
stock  owned  by  him,  and  no  more, 
while  a  stockholder  of  a  trust  eom- 
pony  organized  under  the  Trust  Com- 
pany Act,  js  liable  to  the  extent  only 
of  double  the  amount  that  ia  unpaid 
upon   the    stock   held   by  him.     The 


Banking  Act  provides  that  any  indi- 
vidual firm,  or  corporation  who  shall 
receive  money  on  deposit  shall  be 
considered  as  doing  a,  banking  busi- 
ness, and  Shalt  be  amenable  to  all  cl 
the  provisions  of  the  act.  Under  these 
provisions  it  has  been  held  that  the 
liabilty  of  stockholders  of  a  corpora- 
tion organized  under  the  Trust  Com- 
pany Act  U  that  fixed  by  that  act, 
and  not  that  fixed  by  the  Banking 
Act,  although  it  also  does  a  banking 
business.  Such  a  stockholder  is 
neither  "an  individual,  firm  or  corpo- 
ration" doing  a  banking  business, 
within  the  meaning  of  the  statute, 
and  the  term  "corporation,"  as  used 
therein,  is  n(7t  broad  enough  to  cover 
the  stockholders  of  a  corporation  do- 
ing a  banking  business.  Lankford  v. 
Menefee,  45  Okla.  228,  145  Pac.  375. 

PeunsTlTaiila.  The  words  "trust 
companies"  oa  used  in  Act  Hay  11, 
1874,  imposing  a  double  liability  upon 
the  stockholders  of  banks,  trust  com- 
panies, etc.,  apply  only  to  those 
trust  companies  created  by  special 
acts  prior  to  the  adoption  of  the  new 
constitution  and  which  were  given 
the  right  to  engage  in  the  banking 
business,  and  not  to  a  trust  company 
incorporated  under  the  General  Cor- 
poration Act  of  1874.  De  Haven  v. 
Pratt,  223  Pa.  633,  73  Atl.  1068. 

South  OaroUno.  J.  H.  Wilkes  A  Co. 
V.  Arthur,  Bl  8.  0,  163,  74  8.  E,  361. 

11  Johnson  v.  Somerville  Dyeing  ft 
Bleaching  Co.,  15  Gray  (Mass.)  216. 

IS  Under  such  a  provision  stockhold- 
ers of  a  club  organized  for  the  pur- 
pose of  promoting  social  reEraation, 
and  amusement,  and  not  for  the  pur- 
pose of  making  money  for  its  share- 
holders, are  not  individually  liable  for 
its  debts  and  contracts.  Coulombs  v, 
Eastman,  76  K.  E.  248,  81  Atl.  704. 

13  See  1 4162,  infra. 
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If  the  constitution  imposes  liability  upon  the  stockholders  of  all 
corporations,  the  legislature  cannot  exempt  the  stockholders  of  any 
corporation  from  liability,  whether  created  by  special  act  or  under  a 
general  law.^*  But  in  the  absence  of  such  a  restriction  the  legislature 
has  discretionary  power  to  classify  corporations  ia  this  respect,  and 
the  court  will  not  disturb  its  judgment  unless  it  is  manifestly  ar- 
bitrary and  unjust.*'  Nor  doe»  a  provision  of  a  state  constitutioa 
exempting  tjie  stockholders  of  corporationsf  organized  for  the  pur- 
pose of  carrying  on  any  kind  of  manufacturing  or  mechanical  busi- 
ness violate  the  Federal  Constitution  by  making  an  im.proper  clas- 
sification of  corporations  and  arbitrarily  denying  to  those  not  within 
the  excepted  class  the  equal  protection  of  the  laws.*' 

A  general  statutorj-  or  constitutional  provision,  making  stock- 
holders of  corporations  individually  liable  for  corporate  debts,  ap- 
plies to  corporations  created  by  special  act,  as  well  as  to  those  formed 
under  general  laws,  unless  they  are  excluded  in  express  terms  or  by 
necessary  implication  by  the  act  creating  them,"  or  unless,  in  the 
case  of  a  statutory  provision,  the  corporation  was  created  before  the 
passage  of  the  act,  and  its  charter  is  not  subject  to  alteration  or 
amendment.^' 

A  constitutional  or  statutory  provision  imposing  individual  liability 
upon  the  stockholders  of  every  corporation  for  banking  purposes 
issuing  bank  notes  or  paper  credits  to  circulate  as  money  does  not 
apply  to  any  banks  except  banks  of  issue.'*  i 

As  we  have  seen  in  a  previous  chapter,  a  statutory  liability  for 
coi'porate  debts  may  be  enforced  against  the  stockholders  of  a  de 
facto  corporation  to  the  same  extent  as  though  it  were  a  corporation 
do  jure." 

1*Bfc  1 4142,  BU]jra.  corporated  hj  »  special  act,  altliough 

ISWilliamB  V.  Nail,  108  Ky.  SI,  S5  not   referred   to  in  its  charter. 

8.  W.  706.  i«See  I  4146,  supra. 

IBWay   V,   Barnoy,   116   Minn,   285,  WFoster   v.   Eow,   120   Mlih.   1,   77 

;ie   L.   R.   A.    (N.   S.)    648,  Ann.   Cas.  Am.  St.  Eep.  565,  79  N.  W.  696.     See 

1013  A  719,  133  N.  W,  801.  atso  Allen  v.  Clayton,  63  Iowa  11,  50 

ITMcGowan  v.  McDonald,  111  Cal,  Am.    Rep.    716,    18   N.   W.    663;    Fos- 

37,  52  Am.  St.  Rep.  149,  43  Pae.  418;  ter  v.  Row,  120  Mich.  1,  77  Am.  St. 

Poor     v.     Willoughby,     64     Me.     37B;  Eep.   565,   79   N.   W.   698;    Harper   v. 

Came  v.  Brigham,  39  Me,  35.  Carroll,  66  Minn,  487,  69  N.  W,  610, 

In   Murphy    v.   Wheatley,   100   Md.  1069;  Allen  v.  Walsh,  25  Minn.  543. 

35S,  59  Atl.  704,  a  general  statute  im-  TO  See  I  321,  sopra.     See  also  Weaco 

posing  liability  upon  the  stockholderg  Supply  Co.  v.  Smith,  —  Ark.  — ,  203 

of  trust  conipanieB  was  he'.d  to  apply  S.  W.  6,  decided  sineo  the  atxTve  scc- 

to  a  truiit  company  Bultsequently  in-  tion  was  written. 
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§4162.  — FroviBiom  ezcc^tiog  certun  claueg  of  (Koporatdoiu. 

The  statutory  or  constltutioBal  provision  impoiiing  the  liability  may 
in  terms  except  the  stockholders  of  a  certain  class  or  certain  classes 
of  corporations.*'  And  as  we  have  seen  the  legislature  has  discretion- 
ary power  to  classify  coiporations  in  this  respect,"  unless  restricted 
by  the  constitution," 

Whether  a  particular  corporation  conies  within  such  an  exception 
must  be  determined  solely  from  the  lan^a^  of  its  charter  or  articles 
of  incorporation,  showing  the  purposes  for  which  it  was  organized,'* 
If  they  bring  the  corporation  within  the  exception,  the  stockholders 
are  not  liable  because  the  organizers  intended  to  engage  in  a  business 
not  within  the  exception,  and  actually  did  engage  therein,  and 
made  if  appear  from  the  articles  that  the  corporation  was  to  engage 
in  an  excepted  business  for  the  purpose  of  avoiding  the  stockholders' 
liability,  for  the  powers  of  the  corporation  are  limited  to  the  pur- 
poses stated  in  the  articles,  and  persons  dealing  with  it  are  charge- 
able with  notice  of  such  limitaUou.^    On  the  other  hand  stockholders 


■1  Gilbert  v.  Southern  Indi&na  Coal 
ft  Iron  Co.,  62  In<l.  522;  Burkam  v. 
ritch,  51  Ind.  375;  Wood  v.  Harrison, 
50  Ind,  480 ;  Whitney  v,  Hammond,  44 
Me.  305. 

Kentucky  St.  ISSQ,  1 547,  imposes 
liability  npon  the  stockbolders  of  each 
corporation  not  organized  for  certain 
specified  purpoees.  Game  well  Fire 
Alarm  Tel.  Co.  v.  Fire  t  Police  Tel. 
Co.,  116  Ky.  759,  76  S.  W.  862;  Wil- 
liams V.  Nail,  108  Ky.  21,  53  8.  W. 
706. 

A  prtTvision  exempting  the  stoek- 
boldcrs  of  corporations  organized  for 
tbe  construction  or  operation  of  elec- 
t<-ic  plants  does  not  exempt  the  stock- 
holders of  a  corporation  organized  for 
tbe  purpose  of  conducting  a,  "general 
electric  business,"  GamcwcU  Fire 
Alarm  Tel.  Co.  v.  Fire  &  Poiiee  Tel. 
Co.,  116  Ky.  759,  76  S.  W.  862. 

See  alsc  the  notes  following. 

»SSee  6  4101,  supra. 

«3See  (4142,  supra. 

M  First  Nat.  Bank  v.  Converse,  200 
U.  S.  425,  50  L,  Ed.  537  (under  tho 
Minnesota,  Constitution! ;  Gamewell 
Fire  Alarm  Tel.  Co.  v.  Fire  &  Poliro 


Tel.  Co,,  116  Ky.  759,  76  8.  W.  862; 
Merchants'  Nat.  Bank  v.  Minnesota 
Thresher  Mfg.  Co.,  90  Minn.  144,  95 
N.  W.  767;  Benour  Mfg.  Co.  v.  Church 
Paint  &  Manufacturing  Co.,  81  Minn. 
294,  84  N.  W.  109;  Marin  v.  Auge- 
dahl,  32  N.  D.  536,  156  N.  W.  101 
(under  the  Minnesota  CoiLititulion). 

K  Senour  Mfg.  Co.  v.  Church  Paint 
&  Maoufacturing  Co.,  81  Min.  204,  84 
N.  W.  109. 

"It  is  immaterial  that  the  corpora- 
tion -was  irrganized  nniler  the  statute 
providing  for  organizing  manufactur- 
ing corporations  or  what  the  actual 
intention  of  the  incorporators  was,  or 
that  the  corporntiou  in  fact  carried  on 
only  a  manufacturing  business,  but 
its  articles  of  incorporation  are  the 
solo  criterion  as  to  such  intention  ami 
tbe  purposes  for  which  the  corporation 
viae  organized  ;, and,  unless  it  fairly 
appears  therefrom  that  it  was  organ- 
ized for  the  exclusive  purpose  of  en- 
gaging in  maoufaeturing  and  such 
incidental  business  as  may  be  reason- 
ably necpfsary  for  efFectuating  (he 
purpose  of  its  organization,  its  Btock- 
hoMcrs  are  not  within  the  exeeption 


VI  Priv.  Corp.- 
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cannot  exempt  themselves  from  liability  by  orgsnizinp  in  fonn  under 
an  act  ^veming  the  formation  of  corporations  of  the  excepted  class 
and  alleging  their  organization  to  be  for  the  excepted  purposes,  when 
it  is  evident,  not  only  from  their  articles,  but  also  from  the  character 
of  the  business  actually  carried  on,  that  the  primary  object  is  to 
carry  on  a  business  wholly  foreign  to  the  excepted  purpose.** 

The  corporation  «nust  be  organized  exclusively  for  cme  of  the  ex- 
cepted purposes.  If  it  is  organized  for  the  purpose  of  carrying  on 
a  business  coming  within  the  exception  and  is  also  authorised  to  carry 
on  other  hinds  of  business  not  properly  incidental  thereto  or  neces- 
sarily connected  therewith,  and  not  within  the  exception,  the  stock- 
holders will  be  liable,'^  even  though,  as  a  matter  of  fact,  the  corpora- 


to  tti«  generftl  rule  of  eonstitatioiud 
liabilitj  of  Btoekliolders  for  the  debts 
of  their  corporation."  Uerehants' 
Nat.  Bank  v.  Minnesota  Threaher 
Mfg.  Co.,  90  Minn.  144,  95  N.  W.  767, 
quoted  in  Firat  Nat.  Bank  v.  Coa- 
verse,  200  V.  S.  425,  50  L.  Ed.  537. 

The  mere  fact  that  a  mBaufactnring 
eorporatioii  actually  engages  in  a 
busineHB  not  authoriEod  bj  its  arti- 
cles of  incorporation  with  the  knowl- 
edge of  the  itockholders  does  not  ren- 
der them,  liable  for  corporate  debts 
under  the  Minnesota  Constitution. 
Senonr   Mfg.   Co.   v.   Church   Paint   ft 


Bank  v.  Friik-Tarner  Co.,  71  MlnD. 
413,  70  Am.  St.  Bep.  334,  74  N.  W. 

leo. 

■A  state  V.  Minnesota  Thresher 
Mfg.  Co.,  40  Minn.  213,  3  L.  B.  A. 
510,  41  N.  W.  1024. 

iTOamewell  Pire  Alarm  Tel.  Co.  v. 
Fire  A  Police  Tel.  Co.,  110  Ky,  759, 
76  8.  W.  862. 

To  relieve  the  stoekhddera  from  lia- 
bility under  the  Wnnes<rta  Constitu- 
tion, the  corporation  must  be  organ- 
ized ezchisively  for  the  purpose  of 
carrying  on  a  manufacturing  or  me- 
chanical business.    If  the  articles  an- 


Manufacturing  Co.,  81   Minn.  294,  84      thorize  it  to  carry  on  a  manufactnr- 


N.  W.  109;  Nicollet  Nat.  Bank  v.  Frisk- 
Turner  Co.,  71  Minn.  413,  70  Am,  St, 
Eep.  334,  74  N.  W.  180. 

A  corporation  whose  articles  state 
that  "its  business  shall  he  the  man- 
ufacturing of  clothing  of  every  de- 
scription, and  the  sale  of  clothing  so 
manufactured,  and  the  transaction  of 
all  other  butinesH  necessary  and  in- 
elduital  to  such  manufacture  and 
sale  of  clothing,"  is  a  manufacturing 
corporation,  and  its  stockholders  are 
exempt  from  personal  liability.  Such 
articles  do  not  autbcFrize  ft  to  engage 
also  in  the  mercantile  business  of  buy- 
ing and  selling  clothing  made  by  oth- 
ers, and  if  It  does  so,  and  thus  ex- 
ceeds its  powers,  this  does  not  render 
Its  stoefcbolders  liable.    NIooUet  Nat. 
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mechanical  business,  and  also 
to  carry  on  some  other  business  not 
incidental  to  such  business, — as  the 
buying  and  selling  of  goods  maun- 
'factured  by  others,  which  is  a  mercan- 
tile business,  or  a  warehouse  or  ele- 
vator busineas,  or  the  buying  and  sell- 
ing of  land,  etc., — the  stockholders 
cannot  claim  the  benefit  of  the  ex- 
emption. Ooddard  v.  Jost,  130  Minn. 
S6, 101  N.  W.  223;  Nicollet  Nat.  Bank 
T.  Frisk-Turner  Co.,  71  Uina.  413,  70 
Am.  St.  Eep.  334,  T4  N.  W.  180;  Com- 
mercial Bank  of  St.  Paul  t.  Azotine 
Mfg.  Co.,  66  Hinn.  413,  69  N.  W. 
217;  Holland  v.  Dnlnth  Iron  Mining 
A  Development  Co.,  65  Minn.  824,  60 
Am.  St.  Bep.  480,  68  N.  W.  50;  An- 
derson T.  Anderson  Iron  Co.,  65  ICinn, 
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tion  was  never  engaged  in  the  kinds  of  busineas  which  were  non- 
281,  33  L.  E.  A.  610,  68  N.  W.  49; 
Cowling  V.  Zenith  Iron  Co.,  65  Minn. 
263,  33  L.  B.  A.  608,  60  Am.  St.  Bep. 
471,  68  N.  W.  48;  St.  Paul  Barrel  Co. 
V.  Minneapolis  Distilling  Co.,  62  Minn. 
448,  64  N.  W.  1143;  First  Nat.  Bank 
of  Winona  v,  Winona  Plow  Co.,  S8 
Minn.  167,  SO  N.  W.  997 ;  DenBnurre  v. 
Shepard,  46  Miun.  S4,  48  N.  W.  528, 
681;  Arthur  v.  Willina,  44  Minn,  409, 
46  N.  W.  851;  Mobr  v.  Minnesota  £la- 
vatot  Co.,  40  Minn.  343,  41  N,  W. 
1074;  State  v.  Minnesota  Thresher 
Mfg.  Co.,  40  Minn.  213,  3  L.  E.  A-  510, 
41  N.  W.  1020;  First  Nat.  Bank  v. 
Converae,  200  U.  S.  425,  50  L.  Ed. 
537.  Bee  also  Senonr  Mfg.  Co.  v. 
Choreh  Paint  A  Manufacturing  Co., 
bl  Minn.  £94,  84  N.  W.  109.  So  the 
exemption  does  not  applf  to  a  cor. 
poration  organized  for  the  purpose  of 
"the  manufacture  and  sale  of  lime, 
quarrjing  stone  for  making  lime  and 
for  building  and  other  purposes,  dig- 
ging and  selling  sand,  together  with 
the  bujing  and  selling  of  lime,  hair, 
Band,  cement,  and  like  articles  and 
other  bnilding  materials ' '  (Dens- 
more  V.  Shepard,  46  Minn.  54,  48  N. 
W.  S28,  681);  or  to  a  corporation  for 
the  manufacture  and  sale  of  farm  im- 
plements, and  also  for  the  purpose  of 
bnying  and  selling  implements  ready 
manufactured  (First  Nat.  Bank  of 
Winona  v.  Winona  Plow  Co.,  58  Minn. 
167,  59  N.  W.  997) ;  or  to  »  corpora- 
tion for  the  purpose  of  mining,  smelt- 
ing, etc.,  and  also  for  the  purpose  of 
"buying,  selling,  •  •  •  and  deal- 
ing in  mineral  lands"  (Anderson  y. 
Anderson  Iron  Co.,  65  Minn.  281,  33 
L.  B.  A.  510,  68  N.  W.  49;  HoHand 
▼.  Duluth  Iron  Mining  ft  Development 
Co.,  65  Minn.  324,  60  Am.  St.  Bep. 
480,  68  N.  W.  60) ;  or  to  a  corporation 
for  the  purpose  of  manufacturing 
flonr  and  feed  to  some  extent,  but 
also  for  the  purpose  of  buying,  selling, 
shipping,  ftnd  storing  of  grain,  bnild- 


ing materials,  cattle,  etc  (Mohr  v, 
Minnesota  Elevator  Co.,  40  Minn. 
343,  41  N.  W.  1074) ;  or  to  «  corpo- 
ration "to  manufacture  and  deal  in 
azotine  and  other  fertilizing  materials, 
grease  and  stearin"  (Commereial 
Bank  of  St.  Paul  v.  Azotine  Mfg.  Co., 
66  Minn.  413,  69  N.  W.  217);  or  a 
corporation  "to  manufacture,  sell,  nsa 
and  lease  machinery  and  manufac- 
tured articles"  (Minnesota  Title  In- 
surance &  Trust  Co.  T.  Began,  72 
Minn.  431,  75  N.  W.  722);  or  a  cor- 
poration to  purchase  the  capital  stock 
sad  assets  of  a  manufacturing  corpo- 
ration and  the  evidences  of  indebted- 
ness issued  by  it,  or  any  portion 
thereof,  and  to  manufacture  and  sell 
engines,  farm  implements  and  machin- 
ery, etc.  (Merchants'  Nat.  Bank  of 
St.  Paul  V.  Minnesota  Thresher  Mfg. 
Co.,  90  Minn.  144,  95  N.  W.  767.  See 
also  State  v.  Minnesota  Throiher 
Mfg.  Co.,  40  Minn.  213,  3  L.  B.  A. 
510,  41  N.  W.  1020).  But  the  fact 
that  a  corporation  organized  for  man- 
ufacturing purposes  was  organized 
under  a  statute  anthoridng  it  to 
"take,  acquire  and  hold  stock  in  any 
other  corporation,  if  a  majority  in 
amount  of  the  stockholders  shall  so 
elect,"  does  not  prevent  it  from  be- 
ing within  the  exemption  as  a  manu- 
facturing corporation  exclusively, 
where  it  has  never  taken  the  benefit 
of  the  statute  with  respect  to  the  tak- 
ing and  holding  of  such  other  stock. 
Cowling  V.  Zenith  Iron  Co.,  65  Minn. 
263,  33  L.  B.  A.  508,  60  Am.  St.  Bep. 
471,  68  N.  W.  48. 

A  corporation  organized  to  conduct 
a  general  manufacturing  business,  and 
to  generate  and  distribute  electric 
light,  heat  and  power,  and  tcr  furnish 
and  supply  electrical  appliances  and 
devices  of  all  kinds,  and  in  carrying 
out  such  purposes  to  conduct  the 
business  of  electrical  contractors,  and 
electrical   and    mechanical   engineers, 


d  by  Google 


§  4162] 


Private  Cobpoeations 


[Ch.56 


incidental  or  not  necessarily  connected.'* 

The  Federal  Supreme  Court  will  follow  the  decisions  of  the  highest 
court  of  the  state  where  the  corporation  was  oi^anized  as  to  the 
method  of  determining  whether  a  corporation  is  within  such  an  ex- 
ception, and  also  its  decision  as  to  whether  a  particular  corporation 
comes  within  such  exception.** 

In  Minnesota,  the  Constitution,  in  making  stockholders  of  corpora- 
tions liable  for  corporate  debts  to  the  amount  of  their  stock,  expressly 
exempts  from  such  liability  the  stockholders  in  any  corporation  "or- 
ganized for  the  purpose  of  carrying  on  any  kind  of  manufacturing 
or  mechanical  business."^    The  purpose  of  the  exception  is  to  en- 


aa  well  sa  other  buaineas  apeeifleally 
authorized,  is  not  within  the  cxtep- 
tion.  Goddard  v.  Joet,  1:16  Minn.  28, 
161  N.  W.  223. 

)■  Firat  Nat.  Bank  v.  Converse,  200 
U.  S.  425,  50  L.  Ed.  537  (under  the 
Minnesota  Coaatitution) ;  Qamewcll 
Fira  Alarm  Tel.  Co.  v.  Fire  &  Polite 
Tel,  Co.,  116  Ky.  759,  76  8.  W.  882; 
Merchants'  Nat.  Bank  v.  Minnesota 
Thresher  Mfg.  Co.,  90  Minn.  144,  95 
N.  W.  707. 

MFirst  Nat.  Bank  v.  Converse,  200 
U.  a  425,  50  L.  Ed.  637. 

M  Goddard  v.  Jost,  136  Minn.  28, 
161  N.  W.  223;  Neff  v.  Lamm,  99 
Minn.  115,  108  N.  W.  849;  State  v, 
Minnesota  Thresher  Mfg.  Co.,  40 
Minn,  213,  3  L.  B.  A.  510,  41  N.  W. 
1024;  ConvPTse  v.  Aver,  197  Mass. 
443,  84  N.  E.  93;  Marin  v.  Augedahl, 
32  N.  D.  536,  156  N.  W.  101. 

That  a  corporatioQ  docs  not  belong 
to  such  class  that  aBseasmenta  may  be 
levied  on  its  atoek  after  insolvency 
cannot  bo  availed  of  on  appeal,  in 
an  action  lo  recover  the  amount  of 
an  assessment,  where  no  such  issue 
was  raised  by  the  answer  or  at  the 
trial,  or  before  the  court  levying  the 
assessment.  NefF  v.  Lamm,  S9  Minn. 
115,  108  N.  W.  S49. 

The  exemption  applies  to  a  corpo- 
ra ti  on  organized  for  manufacturing 
clothing,  and  selling  the  clothing  so 
niannfacturcd  {Nicollet  Nat.  Bank  v. 


Priak-Turner  Co.,  71  Minn.  413,  70 
Am.  St.  Bep.  334,  74  N.  W.  100) ;  and 
to  a  corporation  for  the  purpose  of 
tnanufacturing  or  brewing  lager  beer, 
and  selling  and  disposing  of  the  same 
(Hastings  Malting  Co.  v.  Iron  Range 
Brewing  Co.,  65  Minn.  23,  67  N.  W. 
052);  and  to  a.  corporation  organized 
"to  acquire  and  hold  real  estate  and 
water  power,  purchase  or  constroet 
canals  or  water  courses,  lease  and 
operate  the  water  power  and  neces- 
sary fixtures  connected  therewith, 
transmit  the  same  for  buainess  pur- 
poses, and  dispose  of  its  property  by 
sale  or  lease"  (Cuyler  v.  City  Power 
Co.,  74  Minn.  22,  76  N.  W.  948);  and 
to  a  corporation  organized  for  the 
purpose  of  generating  and  distribut- 
ing electricity  (Goddard  v.  Jost,  136 
Minn.  28,  161  N.  W.  223;  Vencedor 
Iiiv.  Co.  V.  Highland  Canal  &  Power 
Co.,  125  Minn.  20,  145  N.  W.  611; 
ruyler  v.  City  Power  Co.,  74  Minn. 
22,  76  N,  W,  948);  even  though  it  is 
invested  with  the  power  of  eminent 
domain  for  the  purpose  of  acquiring 
property  for  the  conduct  of  its  busi- 
ness (Vencedor  Inv.  Co.  v.  High- 
lanj  Canal  Sc  Power  Co.,  125  Minn. 
20,  145  N.  W.  011);  and  to  a  corpo- 
ration organized  for  the  purpose  of 
manufacturing  and  selling  biscuits, 
crackers,  candies,  confections,  cereals 
and  other  kindred  products  (Marin 
V.   Augedahl,  32  N.  D.  536,   150  N. 
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conrage  manufacturing  and  mechanical  enterprises  by  exempting 
those  investing  their  capital  in  such  a  business  from  personal  liability. 
And  another  consideration  that  not  improbably  induced  its  adoption 
was  that  "ordinarily  the  added  security  of  the  personal  liability  of 
stoc^olders  is  less  needed  in  the  case  of  such  corporations,  inasmuch 
as  manufacturing  is  the  process  of  adding  value  to  raw  material  by 
labor,  and  hence,  if  htmestly  conducted,  is  a  safer  business,  and  less 
liable  to  speculative  risks,  than  trade  generally."" 

A  corporation  for  the  purpose  of  constructing  a  railway  is  a  "rail- 
way corporation,"  within  the  meaning  of  a  statutory  provision  ex- 
empting stockholders  from  liability  beyond  the  amount  of  their 
stock."  Nor  does  the  fact  that  a  corporation  empowered  to  operate 
a  railway  is  nominally  a  construction  company  prevent  it.  from  com- 
ing within  the  exemption,*'  Rut  it  has  been  hpld  that  a  constitutional 
provision  excepting  the  stockholders  of  "railroad  corporations"  from 
individual  liability  does  not  apply  to  stockholders  in  street  railroad 
corporations.** 

§  4163.  Liabilities  to  whidi  tha  statutory  or  constitiitioiial  pro- 
viBions  apply — In  general  The  statutory  and  constitutional  pro- 
visions imposing  individual  liability  upon  stockholders  of  corporations 
differ  in  the  terms  which  they  use  to  designate  the  obligations  to  which 
the  liability  shall  extend.  Among  the  terms  used  are  "debts,"  "de- 
mands," "debts  and  contracts,"  "debts  contracted,"  "dues,"  "in- 
debtedness," and  the  like.  There  has  been  considerable  diversity  of 
opinion  among  the  courts  in  construing  the  various  provisions  for  the 
purpose  of  determining  what  classes  of  contract  obligations  are  cov- 

W.    101,    etmstruing    the    Mlnneaotft  meaning  of  the  exemption.     Qould  v. 

statute).  Fuller,  79  Minn.  414,  82  N.  W.  673. 

A    "mechanical    busineaa,"   within  M State      v.      Minnesota      Thresher 

the    meaning   of    the   conatitation,   la  Mfg.   Co.,   40   Minn.   213,   3   L.   R.   A. 

eloBelf   allied   with,  or   inciilental   to,  510,  41  N.  W.  1024,  qnoted  with  ap- 

iioma  kind  of  manufacturing  buBineaa.  proval  in  Way  v.   Barnej,  116  Minn. 

The  mining  of  iron  ore  ia  eurb  a  me-  285,  38  L.  H.  A.   (N.  8.)   648,  Ann, 

ehanical  bttaineas,  and  atockhotdera  of  Cas.  1913  A  719,  1.13  N.  W.  SOI. 

a   corporation   organized    for   auch   a  W  First  Nat.  Bank  of  Bavenport  v. 

purpoM    are    exempt    from    liabilitj.  Da  vies,  43  Iirwa  424. 

Cowling  V.  Zenith  Iron  Co.,  63  Minn.  SSLangan  v.  Iowa  ft  M.  Conat.  Co., 

263,  33  L.  B.  A.  508,  60  Am.  St.  Sep.  49  Iowa  317. 

471,  68  N.  W.  48.     A  "general  laun-  HFerguaon    v,    Sherman,    116    Cal. 

dry   buainesa"   haa   been   held  not   to  169,  37   L.   R.   A.   622,  47   Par.   102.1, 

bo  a  mechanical  buaineas,  within  the  conatniing   the   Kangoa  Conatitution. 
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ered  by  them,**  aad  whether  they  include  liabilities  of  a  corporation 
arising  out  of  a  tort.** 

Statutes  sometimes  prohibit  corporations  front  contracting  certain 
debts,  and  provide  that  stockholders  shall  be  individually  liable  for 
all  debts  contracted  in  violation  of  the  statute.'^  On  the  other  haqd 
it  is  sometimes  expressly  provided  tliat  the  stockholders  shall  not  be 
liable  for  certain  classes  of  debts,  as  for  example,  debts  secured  hy 
mortgage.** 

The  liability  is  not  restricted  to  debts  contracted  within  the  state 
of  the  corporation's  domicile,  but  applies  as  well  to  debts  contracted 
in  other  atates.** 

It  would  seem  that,  where  a  creditor  has  several  claims  or  demands 
Against  a  corporation,  for  some  of  which  stockholders  are  not  liable, 
and  recovers  a  sin^e  judgment  against  the  corporation  for  all  of 
them,  he  cannot  enforce  the  judgment  against  a  stockholder  at  all, 
since  all  the  claims  or  demands  are  merged  therein.*  But  the  con- 
trary has  been  held  to  be  true  where  the  jury  in  the  action  in  which 
the  judgment  is  recovered  finds  the  amount  due  on  the  elaims  for 
which  the  stockholders  are  liable  specially,  in  answer  to  interroga- 
tories.** It  has  also  been  held,  under  a  statute  making  stockholders  of 
a  corporation  jointly  and  severally  liable  for  its  debts  and  contracts, 
that  a  creditor  having  two  or  more  demands  against  a  corporation, 
on  one  only  of  which  the  stockholders  were  liable,  and  who  had  re~ 
covered  a  single  judgment  for  all  the  dranands,  could  levy  an  execu- 
tion on  the  property  of  the  stockholders  to  the  amount  of  the  demand 
for  which  they  were  liable.** 


usee  HISS,  intrh. 

"See  MIM,  infra. 

•TLawler  v.  Burt,  7  Ohio  St.  340. 

That  such  a  statnte  is  penal  in 
character,  see   i  1176,  infra. 

U  An  agreement  by  a  eorpoTation 
to  pa^  a  mortg^e  debt  of  another 
does  not  make  it  a  mortgage  debt  of 
the  corporation,  within  a  statute  mak- 
ing stockholders  liable  to  ereditors  of 
the  corporation,  but  excepting  cred- 
itors whose  claim  consists  of  a  mort- 
gage debt  of  the  corporation.  This  is 
true,  for  example,  where  a  corpora- 
ticm  purchases  land  subject  to  a  mort- 
gage and  asaumes  the  mortgage  debt. 
Barron  v.  Burrill,  S6  Me.  72,  29  Atl. 
938;  Barron  v.  Paine,  S3  Me.  312,  22 
Atl.  218. 


MHntehins  v.  New  England  Coal 
Min.  Co.,  4  AUen  (Man.)  580. 

This  is  true  under  a  statute  making 
the  stockholders  of  a  corporation  per- 
Bonallj  liable  for  all  debts  that  may 
be  due  and  owing  to  laborers  for 
services  performed  for  the  corpora- 
tion.  Clokue  v.  Hollister  Uin.  Co., 
92  Wis.  325,  66  N.  W.  388. 

44  See  Smith  v.  Schmitz,  10  Nob. 
600,  7  N.  W.  329. 

41  Card  V.  Groesbeek,  140  N.  T. 
App.  Div.  30,  124  N.  T.  Supp.  372, 
afE'd  204  N.  Y.  301,  97  N.  E.  728. 

4astedman  v.  Eveleth,  6  Mete. 
(Maoa.)  114. 
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Generally,  to  render  the  stockholders  liable  in  any  case,  the  debt 
must  be  in  esistenee  and  enforceable  against  the  coiporation  at  the 
time  when  the  action  is  brought;**  and  it  follows  that  "whatever 
satisfies  or  extinguishes  the  debt  as  to  the  corporation,  extinguishes, 
also,  the  liability  of  the  stockholders,  because  the  creditor  can  claim 
only  one  satisfaction  of  the  d^t."  ** 

In  order  to  avoid  liability,  a  stockholder  may  show  that  a  debt 
with  which  he  is  sought  to  be  chai^d  was  incurred  through  fraud 
and  collusion  with  the  directors.**  And  it  has  been  held  that  an  ac- 
tion by  a  creditor  to  charge  a  stockholder  for  a  debt  of  the  corpora- 
tion represented  by  a  promissory  note  is  not  governed  by  the  rules 
controlling  commercial  paper,  and  the  fact  that  the  plaintiff  ia  a 
bona  fide  holder  of  the  note  before  maturity  does  not  prevent  the  de- 
fendant from  setting  up  defenses  to  the  note  of  which  the  corporation 
could  not  avail  itself,** 

Losses  of  corporate  assets  due  to  the  misconduct  of  a  receiver  ap- 
pointed  in  sequestration  proceedings  against  the  corporation  must  be 
borne  by  the  stockholders  rather  than  by  the  creditors.*'' 

The  stockholders  of  a  national  bank  cannot  be  held  individually 
liable  for  a  loan  made  to  the  liquidating  agent  of  the  bank  in  ease  of 
a  voluntary  liquidation,** 

In  an  action  to  enforce  the  liability,  the  contract  of  the  corporation 
OQt  of  which  it  arises  must  be  pleaded.**  The  indebtedness  cannot 
be  proved  by  entries  in  the  books  of  the  corporation  made  hy  its  em- 
ployees.*' 

4>  HaywaTd  v.  Seiieeabaugh,  141  HI,  LOBses  due  to  InveBtments  made  hj 

App.  395;    PaciSe    Elevator    Co.    t.  the  receiver  of  &  national  bank  in  en- 

Whitbeck,  63  Eftn.   102,  S8  Am.  St,  desvoring  to  Bave  debts  of  the  bank 

Bep.  229,  64  Pae.  984.  must  be  borne  hy  the  eredlton,  and 

M  See  i  4259,  infra.  cannot    be    charged     to    sbareholdera 

U  National    Carriage    Mfg,    Co.    v.  and  made  the  subject  of  additional  as- 

Btorj   A   laham   Commsrcial   Co.,   Ill  sessments.      Lease    v.    BBTsehall,    106 

Cal.  631,  44  Pac.  157 ;  Closs  v.  Potter,  Fed.  762. 

155  N,  Y,  145,  49  N.  E.  666,  rev'g  II  UAmeriean   Nat.    Bank   of   Macon 

N,  Y,  Ml^e.  729,  34  N.  Y.  Bapp,  1136.  v.   Commercial   Nat.  Bank  of  Uacon, 

Compare  Jewell  v.  Koek   Biver   Pa-  248  Fed.  1S7,  Zi6  Fed.  721. 

per  Co,,  101  HL  57.  « Foreign    Minea   Development   Co. 

46  Close  V.  Potter,  ISS  N,  Y.  14E,  49  v.   Boyea,   180   Fed.   594;    Knowlea  v. 

N.  E.  686,  rev's  11  N.  Y.  Miie.  729,  34  Sandereock,  107  Cal.  620,  40  Pao.  1047. 

N,  T.  Bupp.  1136.  MNeilson  v.  Crawford,  52  Cal.  248; 

iTFIyna   v,  American   Banking   &  Hager  v.  Cleveland,  36  Md.  476, 
Trust   Co.,   104  Ue.   141,  19  L.  B.  A, 
(N.  8.)    428,  120  Am.  St.  Bep.  378, 
69  Atl.  771. 
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§4164.  — Liabilitiea  based  npon  tort  Whether  a  constitatloual 
or  statutory  provision  imposing  individual  liability  upon  stockholders 
includes  liabilities  of  the  corporation  arising  out  of  a  tort  is  uot  al- 
ways clear,  and,  in  construing  some  of  the  terms  used,  the  courts  have 
differed.  It  seems  very  clear  that  the  term  "contracts,"  used  in  such 
a  statute,  cannot  be  held  to  include  liabilities  arisii^  out  of  tort. 
Some  of  the  courts  have  held  that  a  statute  making  stockholders  liable 
for  "debts"  of  the  corporation  is  intended  to  apply  to  such  obliga- 
tions only  as  arise  oa  express  or  implied  contracts  growing  out  of 
dealings  between  the  corporation  and  other  corporations  or  individ- 
uals where  the  financial  condition  of  the  corporation  would  or  might 
be  the  foundation  of  credit,  and  that  it  does  not  render  stockholders 
liable  for  aa  unliquidated  claim  for  damages  for  a  tort  committed  by 
the  officers  or  agents  of  the  corporation,*^  even  though  the  tort  might 
have  been  waived,  and  an  action  ex  contractu  maintained  against  the 
corporation,"  And  it  has  been  held  that  the  term  "demand"  in 
such  a  statute  does  not  include  a  claim  for  unliquidated  damages  for 
tort."  Further  than  this,  it  has  been  held  that  a  judgment  recovered 
against  the  corporation  for  a  tort  is  not  such  a  "debt"  as  is  con- 
templated by  the  statutes.'* 

Other  courts  have  construed  the  word  "debts"  or  "indebtedness" 
more  broadly,  and  have  held  that  it  includes  any  just  demand  against 
the  corporation,  although  the  demand  may  be  for  unliquidated  dam- 
ages for  a  tort,  as  for  infringement  of  a  patent,**  It  has  even  been 
held  that  the  words  "debts  contracted"  in  such  a  statute  mean,  not 
only  debts  in  the  strict  legal  sense,  but  any  liabilities  incurred  by  the 
corporation,  although  the  liability  may  be  for  unliquidated  damages 

Bl  Unlt«d   St»tw.     Brown   v.   Trail,  Misc.  431,  52  N.  Y.  Sapp.  1»5  (under 

B9  Fed.  641.  section    54   of    the   New   York    Stock 

UHBacbnMttB.     Child   v.   Boston   &  Corporation  Law);   Heacoek   t.  Sher- 

F.  Iron  Works,  137  Maaa.  516,  50  Am.  man,  11  Wond.  68. 

Bep.    328;    Proprietors   ol    Mill   Dam  MBohn  v.  Brown,  33  Mich.  257;  Ca- 

J'oundry  v.  Hovey,  21  Pick.  417,  ble   v.   McCune,  26   Mo,   371,   73   Am, 

Ulchlgan.    Bohu  v.  Brown,  33  Mich.  Dec.    214 ;    Heacoek    v.    Sherman,    14 

257.  Wend.  (N.  Y.)  58. 

MlBSOml.      Cable    v.    Qaty,   34   Mo.  MUeaccKk    v.    Sherman,   14   WenO. 

573;  Cable  v.  McCune,  26  Mo.  371,  72  (N.  Y.)   58. 

Am.  Dec.  214.  MBrown    v.    Trail,    89    Fed,    641; 

Nebraska.      Doolittle   v.   Marsh,   11  Bohn  v.  B-own,  33  Mich.  257, 

Neb.  243,  9  N.  W.  64.  BS  Carver  v.   Braiutree .  Mf g.  Co.,  2 

New   HunpslilTe.      See   Hub   Const.  Story  432,  Fed.  Gas.  No.   2,485.     See 

Co.   V.   New  England   Breeders'  Club,  also   Rider   v.   Fritchey,   4&   Ohio   St. 

76  N.  H.   2S9,  82  Atl.   164,  285,  15  L.  R.  A.  613,  30  N.  E.  692. 

New  York,     Doyle  v,  Kimball,  23 
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for  a  tort."  It  has  also  been  held  that  a  provision  making  stock- 
holders liable  for  "dues"  from  the  corporation  renders  them  liable 
for  an  unliquidated  claim  for  damages  for  a  tort,'^  or  for  a  judgment 
recovered  against  the  corporation  for  a  tort,*'  especially  when  the 
lial)ilit/  extends  only  to  the  amoant  remaining  unpaid  on  the  shares,*" 
and  that  tiie  word  "debt"  or  "indebtedness"  in  a  statute  imposin|f 
liability  upon  stockholders  includes  a  judgment  recovered  against  the 
corporation  for  a  tort.**  A  stockholder  is  liable  for  the  torts  of  the 
corporation  under  a  statute  making  stockholders  individually  liable 
"for  all  acts  of  and  contracts  made  by"  the  company.'*  And  a  pro- 
vision making  stockholders  liable  for  the  "debts  and  liabilities"  of 
the  corporation  includes  a  liability  for  a  tort,''  or  a  judgment  based 
on  a  tort,  especially  when  the  liability  extends  only  to  the  amount  un- 
paid on  the  stock.** 

§4100.  — LiabiUtiea  ftrisiiig  oat  of  contract.  The  term  "debts" 
in  a  statute  imposing  liability  on  the  stockholders  for  the  debts  of 
the  corporation  is  not  used  in  the  technical  sense,  so  as  to  be  limited 
to  such  demands  as  will  sustain  a  common-law  action  of  debt,  but 


M  Carver  v.  Braintree  Mfg.  Co.,  2 
Btory  432,  F»d.  Cas.  No.  2,4N5. 

ST  Eider  v.  rritchey,  49  Ohio  St. 
285,  15  L.  B.  A.  513,  30  N.  E.  892; 
Flenttikeu  v.  Manball,  43  8.  C.  80,  2S 
L.  E.  A.  402,  20  S.  E.  788. 

M  Henley  v.  Myers,  76  Kan,  723, 
17  L.  E.  A.  (N.  S.)  779,  B3  Pac.  168, 
on  reheariiiK  78  Kan.  736,  93  Pac. 
173.  Bee  also  Sunglass  v.  Loftua,  85 
Kan.  720,  L.  R.  A.  1915  B  797,  Ann. 
Cas.  1913  A  378,  119  Pac.  74. 

WBogera  V.  Stag  Uin.  Co.,  1S5  Mo. 
App.  869. 

eo  Powell  V.  Oregonian  By.  Co.,  38 
Fed.  187,  38  Fed.  726;  Henley  v. 
Myers,  76  Kan.  723,  17  L.  E.  A.  (N. 
S.)  779,  93  Pac  168,  on  rehearing  76 
Kan.  738,  93  Pac.  173.  See  also  Child 
V.  Boston  &  F.  Iron  Works,  137  Mass. 
518,  50  Am.  Bep.  328;  Frost  v.  St. 
Paul  Banking  &  Investment  Co,  57 
Minn.  325,  59  N.  W.  308. 

The  oliligation  arising  on  the  im- 
plied contract  of  a  norporation  to  pay 
for   cool   wrongfully   mined   from  the 


property  of  another  \a  a  "debt  un- 
paid" within  the  meaning  of  a  pro- 
vision authorizing  suits  against  the 
Ntoekholders  of  a  corporation  which 
is  disaolved  leaving  debts  unpaid. 
Abemathy  v.  Loftus,  95  Kan.  87,  147 
Pac.  818. 

61  Kelly  V.  Clark,  21  Mont.  281,  42 
L.  R.  A.  821,  69  Am.  St.  Rep.  668,  63 
Pac.  959. 

MLlninger  v,  Botsford,  32  Cal.  App. 
386,  183  Pao.  63;  Bnttner  v.  Adams, 
£36  Fed.  105  (under  the  lawa  of  Cali- 

The  liability  extends  to  a  claim  for 
damages  for  persona)  injuries.  Lin- 
inger  v.  Botsford,  32  Cal.  App.  386, 
163  Pac.  83. 

Where  the  tort  is  of  a  maritime  na- 
ture, a  court  of  admiralty  hns  juris- 
diction of  a  libel  in  personam  against 
the  stockholders  to  enforce  their  indi- 
vidnal  liability  in  respect  to  it.  Butt- 
ner  v.  Adams,  238  Fed.  105. 

•■  Cohen  v.  Toy  Gun  Mfg.  Co.,  172 
III.  App.  330. 
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includes  a  claim  for  unliquidated  dBmages  arising  out  of  a  breach  of 
contract,  express  or  implied.**  "The  word  'dues'  is  one  of  general 
significance,  which  covers  all  contractual  obligations',"*  and  "is 
equivalent  to  debts  or  that  which  is  owing."  •• 

A  claim  against  a  corporation  for  breach  of  warranty  of  title  on 
a  sale  of  goods  is  a  "debt,"  within  the  meaning  of  such  a  statute." 
And  a  bank's  covenant  of  warranty  in  a  deed  has  been  held  to  be  a 
"contract"  and  an  "engagement"  of  the  bank  within  the  meaning 
of  the  National  Bank  Act." 

A  judgment,  if  based  upon  a  contract  liability,  is  clearly  a  "debt," 
within  the  meaning  of  a  statute  imposing  individual  liability  upon 
stockholders."  And  this  is  true  of  a  judgment  recovered  against  the 
corporation  and  others  jointly.™  A  judgment  also  comes  within  the 
term  "contracts,  debts  and  engagements,""  and  within  the  term 
"dues."" 

To  render  stockholders  liable  for  a  debt  for  mcmey  borrowed  by 
the  corporation,  it  is  not  necessary  to  show  that  the  money  was  ap- 
plied to  the  use  of  the  corporation.™ 

Under  a  statute  requiring  every  manufacturing  corporation  to  file 
annually  a  certificate  stating  the  amount  of  its  capital  stock  actually 
paid  in,  the  value  of  its  real  estate  and  personal  assets,  and  the  amount 
of  its  debts  or  liabilities  on  a  certain  date,  and  providing  that,  if 

84 ProprietOTa  of  Mill  Dam  Foundry  Tonng,  —  Fla.  — ,  78  So.  889;  Proat  t. 

V.  Hovey,  21  Pick.  (Mass.)  417 ;  Dry.  Rt.   Paul  Banking   ft  Inveatmaiit   Co., 

den  V.  Kellogg,  2  Mo.  App.  S7;  Haynea  57  Minn.  32S,  50  N.  W.  30S. 
V.  Brown,  36  N.  E.  545.  Wbere    the   liability   attaches    only 

«  Ward  V.  Joslin,  166  U.  S.  142,  48  fn    debts    contracted    while    a  '  stoek- 

I..  Ed.   1093,   aff'g  105  Fed.   224,   100  holder  holds  thtf  stock,  and  which  ara 

Fed.    676;    WhitmBn   v.   Oxford   Nat.  payable  within  two  years  after  they 

Bank,  178  U.  S.  559,  44  L.  Ed.  587;  are  contracted,  the  pleader  should  a1- 

Anglo -American    Land,    Mortgage    ft  lege   the   origioal   debt,  and  may  not 

Agency  Co.  t.  Lombard,  132  Fed.  721,  rely  on  the  allegation  of  a  jadgment 

certiorari  denied  196  H.  8.  638,  49  L.  obtained     against      the      corporation. 

Ed.  630  (mem.  dec) .  Qraeber  v.  Ehrgott,  —  N.  T.  App.  Dlv. 

«  Ward  V.  Joslin,  186  U.  8.  142,  48  — ,  16B  N.  Y.  Supp.  32. 
L.   £d.   1093,  afF'g  105  Fed.  224,  100  As  to  judgments  based  upon  tort,  aea 

Fed.  678.    See  also  Rogers  v.  Stag  Min.  E  4184,  supra. 

Co.,  185  Mo.  App.  859,  171  8.  W.  678;  TOFrost  v.  St.  Paul  Banking  &  In- 

Rider  v.  Fritchey,  49  Ohio  St.  285,  15  vestment  Co.,  67  Minn.  325,  59  N.  W. 

L.  B.  A.  613,  30  N.  E.  892.  308. 

S7  Dryden  v.  Kellogg,  2  Mo.  App.  87.  71  Union   Nat,   Bank    erf   Omaha   v. 

■•McLean   v.   Moore,  —  Tex.   Civ.  Halley,  19  8.  D.  474,  104  N.  W.  213. 
App.  — ,  145  8.  W.  1074.  WHayward  v.  Sencenbangh,  IK  lit 

»8ee  Powell  v.  Oregonian  Ry.  Co.,  App.  78. 
38  Fed.   187,  36  Fed.  726;   Charles  v.  W  Borland  v.  Haven,  37  Fed.  394, 
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any  corporation  shall  fail  to  do  so,  its  stockholders  shall  he  jointly 
and  severally  liable  "for  all  the  debts  of  the  company  then  existing, 
and  for  all  that  shall  be  contracted  before  such  notice  shall  be  given, ' ' 
etc.,  failure  to  file  the  required  certificate  does  not  render  stock- 
holders liable  under  a  contract  previously  made  by  the  corporation, 
unless  the  contract  created  a  debt  against  it  at  the  time  it  was  made, 
or,  at  the  least,  before  the  filing  of  the  certificate.  It  does  not  render 
them  liable,  therefore,  under  a  contract  by  the  corporation  to  purchase 
goods,  to  be  delivered  and  paid  for  in  the  future,  where  no  goods 
are  delivered  under  the  contract  until  after  a  certificate  is  filed.^* 

g  4166.  —  Claims  under  ultra  vires  contracts.  Some  courts  have 
held  that  a  statutory  liability  for  corporate  debts  and  contracts  ex- 
tends only  to  such  debts  and  contracts  as  have  be^  lawfully  made 
and  incurred  in  the  exercise  of  powers  possessed  by  the  corporation, 
and  does  not  extend  to  ultra  vires  debts  or  contracts,™  even  though 
the  corporation  itself  mi^t  be  estopped  to  set  up  their  ultra  vires 
character.'"     But  other  courts  have  held  that  the  stockholders  can> 


nwing  v.  Slater,  19  R.  L  597,  33 
L.  B.  A.  see,  3S  Atl.  302.  And  see 
Qarrtwm  v.  Howe,  IT  N.  Y.  458. 

TMieighton  v.  Knapp,  115  N.  Y. 
8upp.  1040. 

A  provisioQ  tbat  "dues  from  cot- 
porations"  abal)  be  aecnred  by  indi' 
vidual  liability  of  the  stoclihtrideTS, 
impoBeB  the  liability  "only  in  resp«et 
of  eorporate  indebtedness  lawfully  in- 
curred, that  ia  to  Bay,  in  respect  of 
dues  reaulting  in  regular  eourge  of 
bnaineaa  and  in  the  exercise  of  powers 
poueased,"  and  does  not  impose  snch 
liability  in  respect  to  an  ultra  vires 
contract.  Ward  v.  Joalin,  186  TJ.  8. 
142,  46  L.  Ed.  1093,  aff 'g  105  Fed.  224, 
100  Fed.   676. 

A  atatnte  making  stockholden  lia- 
ble "for  all  contracts,  debts  and  en- 
gagementa ' '  of  the  corporation  ap- 
plies only  to  such  debts,  contracts  and 
ongsgements  as  have  been  duly  con- 
tracted by  the  corporation  in  the  or- 
dinary course  of  its  business,  and  are 
not  ultra  vires  in  their  nature.  A^aets 
Realization  Co.  v.  Howard,  70  N.  Y. 
Miae.  651,  127  N.  Y.  6upp.  7B8,  judg- 
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ment  aff'd  152  N.  Y.  App.  Div.  900, 
136  N.-Y.  Supp.  1130,  211  N.  Y.  430, 
105  N.  E.  680. 

Under  a  statnte  making  stockhold- 
er s  liable  to  the  amount  of  their 
stock  "for  all  debts  contracted  by" 
tbe  corporation,  they  cannot  be  held 
liable  on  an  indebtedness  which  the 
corporation  had  no  right  to  incur. 
Leighton  v.  Leighton  Lea  Aaa'n,  74 
N.  Y.  Misc.  229,  131  N.  T.  Supp.  561. 
See  alsa  Id.  146  N.  Y.  App.  Div.  256, 
130  N.  Y,  Supp.  935. 

In  Leighton  v.  Leighton  Lea  Asa'n, 
C3  N.  Y.  Miac.  73,  114  N.  Y.  Supp.  918, 
it  was  held  that  etockholders  who  had 
actively  promoted  the  making  of  the 
ctmtracts  out  of  which  the  indebted- 
ness arose  thereby  ratified  the  act 
of  the  corporation  in  Incurring  the  in- 
debtedness, and  could  not  aet  up  ultra 
vires  in  order  to  eseape  liability. 

"  Ward  V.  Joslin,  186  U.  S.  142,  46 
L.  Bd.  1093,  aff'g  105  Fed.  224,  100 
Fed.  676. 

Aa  to  the  oatoppel  of  tbe  corpora- 
tion, see  ChB|i.  37,  anpra. 
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not  escape  liability  on  the  groimd  that  the  debt  or  contract  in  question 
was  ultra  vires,  where  it  does  not  appear  that  the  creditors  seeking 
to  enforce  it  knew  of  that  fact,"  especially  where  the  stockholders 
have  knowiugly  profited  by  the  ultra  vires  transaction.™ 

Whether  a  corporation  which  has  made  an  ultra  vires  purchase  of 
or  subscription  for  stock  in  another  corporation  can  be  held  liable  as 
a-  stockholder  is  considered  in  a  suteequent  section.™ 

§4167.  — Statutes  impoaing:  liability  f(n-  special  debts  only— In 
general.  In  some  jurisdictions  there  arc,  or  have  been,  statutes 
imposing  individual  liability  upon  stockholders  of  corporatioos,  or 
of  corporations  of  a  particular  class,  not  for  all  debts  of  the  corpora- 
tion, but  for  certain  special  debts  only ;  and  in  order  that  a  creditor  of 
a  corporation  may  hold  a  stockholder  liable  under  such  a  statute,  he 
must  show  aMrmatively  that  his  demand  is  within  the  terms  of  the 
statute."*  If  he  has  recovered  a  judgment  against  the  corporation, 
he  must  show  that  it  was  for  a  debt  specified  in  the  statute.*^ 

§4168. Debts  due  laborers,  servants,  clerks,  raiployees,  etc. 

Thus,  a  charter  or  statutory  provision  sometimes  makes  the  stock- 
holders of  a  corporation  liable  for  debts  due  from  the  corporation  to 
laborers,  servants,  apprentices,  clerks,  employees,  etc.**    Under  such 


TT  Connecticut  River  Sav.  Bank  t. 
PiBke,  80  N.  H.  363. 

TS  Stockboldera  of  a  bank  whicli, 
with  tbeir  knowledge,  bos  organized 
and  controlled  branch  banks,  and  bas 
provided  capital  for  them,  elected 
tbeir  officers,  and  absorbed  tbeir 
profits,  cannot  set  up  that  the  estab- 
lishment of  such  branches  was  ultra 
vires.  Kipp  v.  Miller,  47  Colo.  598, 
235  Am.  St.  Hep.  236,  lOS  Pac,  164. 

Knowledge  on  the  part  of  the  stock- 
boldera will  be  presumed  from  long 
acquiescence  with  ample  opportunity 
to  obtain  it.  Kipp  v.  Miller,  47  Colo. 
598,  135  Am.  St.  Bep.  236,  108  Pac. 
164. 

■n  See  S  4189,  infra. 

MSee  the  cases  spocifiealJy  cited  in 
the  folliTwing  sections. 

•1  Conant  v.  Van  Schaiclt,  24  Barb. 
{N.  y.)  87. 

The    fact   that   claims   for   siTvices 


and  another  claim  for  which  the  stock- 
holders are  not  liable  are  joined  in  one 

action  against  the  corporation,  and 
included  in  a  single  judgment  against 
it,  will  uot  prevent  a  recovery  againet 
the  stockholder  for  the  amount  due  for 
services,  where  the  jury  finds  that 
amount  speciallj  in  answer  to  interro- 
gatcrries.  Card  v.  Groesbeck,  140  N, 
Y.  App.  Div.  30,  124  N.  T.  Bupp.  372, 
aff'd  204  N.  T.  301,  97  N,  E.  728. 

BCaril  v.  Groesbeck,  204  N.  Y,  301, 
97  N.  E.  728,  modifying  judgment  140 
N.  T.  App.  Div.  30,  124  N.  Y.  Supp. 
372. 

Such  a  statute  extends  to  debts  due 
for  labor  performed  in  other  states. 
Clokus  V.  Holliater  Min.  Co.,  92  Wis. 
325,  66  N.  W.  398. 

In  Michigan  the  stockholders  are 
made  individually  liable  for  nil  labor 
performed  for  the  corporation.  Shur- 
low  V.  LewU,  170  Mifh.  493,  41  L.  B. 
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a  provision,  of  course,  a  creditor  of  a  eorporation  cannot  collect  his 
demand  from  the  stockholders  unless  he  shows  that  it  is  such  a  de- 
mand as  to  come  within  the  terms  of  the  statute,  and  the  burden  of 
showing  this  is  upon  him.  A  provision  that  the  stockholders  of  a  cor- 
poration "shall  be  individually  liable  for  all  labor  performed  for  such 
corporation"  imposes  liability  over  and  above  what  may  have  been 
paid  or  may  be  due  for  stock.** 

The  term  "laborer"  in  such  a  statute  is  restricted  to  such  persons 
as  do  manual  work,  as  the  section  hands  on  a  railroad,  the  linranen 
of  a  telegraph  or  telephone  company,  porters  and  other  servants 
doing  manual  vFork  in  a  store,  drivers,  truckmen,  and  the  like.**  The 
term  "servant"  is  broader  than  "laborer."  It  applies,  in  its  broadest 
sense,  not  merely  to  laborers,  or  persons  employed  to  do  manual  work, 
but  to  any  one  who  is  employed  to  render  personal  services  to  his 
employer,  otherwise  than  in  the  pursuit  of  an  independent  calling, 
and  who,  in  such  Service,  remains  under  the  control  and  direction  of 
the  employer.  A  particular  statute,  however,  may  use  the  term  in  a 
narrower  sense.  It  was  said,  speaking  of  the  term,  "servant"  in  a 
New  York  case:  "That  term  is  one  in  general  use.  In  common  par- 
lance, it  is  understood  to  relate  and  apply  only  to  a  person  rendering 
service  of  a  subordinate,  but  not  necessarily  of  a  menial,  character 
to  an  employer,  var^-ing  in  its  nature,  according  to  thp  business  or 
occupation  in  which  it  is  rendered,  and  not  to  extend  to  and  include 
every  employee  or  party  who  does  work  for  another.  The  context  in 
which  it  is  used,  in  the  section  referred  to,  being  associated  with 
'laborers'  and  'apprentices,'  indicates  that  it  was  intended  to  apply 
to  a  person  employed  to  devote  his  time,  and  render  his  service  in  the 
performance  of  work,  similar  in  ita  general  character  to  that  done  1^ 


A  statute  imposing  upon  stockholders  of  a  corporation  liability  for 
debts  due  to  laborers  or  servants  clearly  does  not  apply  to  debts  due 
to  independent  contractors,  as  a  person  who  ha«  contracted  for  the 
construction  of  part  of  a  railroad,  or  a  person  who  has  contracted  to 

WHill    V.    Spencer,   61    N.   T.   274; 
Coffin  V.  Reynolds,  .17  N.  Y.  940;  Chnp- 
404.  man  v.  Chumar,  54  Hun   (N.  T.)   636, 

8S  MilToy  V.  Spurr  Mountnin  Iron  7  N.  Y.  Supp.  230 :  Krauser  v.  Riickel, 
Min.  Co.,  43  Mich.  231,  5  N.  W.  287.  17  Hun  (N.  Y.)  46.S;  Dean  v.  De  Wolf, 

14  See  Jones  v.  Avery,  50  MiHi.  326,       16  Hun  (N.  Y.)  186;  Vincent  v.  Bam- 
ISN.W.  404;  Peck  V.  Miller,  .19  Mieh.       ford,     42     How.     Pr.     (N.     Y.)     108; 
504;  Brockway  v.  Innes,  39  Mieh.  47,       Sleeper  v.   Goodwin,  67  Wis.   577,  31 
33    Am.    Rep.     343;     Hovpy    v.    Ten       N.  W.  335. 
Broeck,  3  Robt.   (N.  Y.)  316. 
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funuHh  the  labor  and  services  of  oUiers,  or  of  teams,  etc.,  for  they  are 
neither  laborers  nor  servante.**  It  has  also  been  held  that  such  a  stat- 
ute does  not  render  stockholders  liable  to  a  general  agent  or' superin- 
tendent of  a  mining  or  other  corporation,'^  or  to  a  general  manager 
and  bookkeeper  of  a  manufacturing  company .^^  or  to  a  secretary  of  a 
corporation,**  or  secretary  and  bookkeeper,**  or  an  attorney  employed 
by  a  corporation  on  a  salary  to  render  such  professional  services  as 
may  be  required  of  him.'* 

A  chief  engineer  or  assistant  chief  engineer  of  a  railroad  company 
is  not  a  laborer,  within  a  statute  imposing  liability  for  debts  due  for 
labOT ;  •■  and  a  consulting  engineer,  rendering  prof essiimal  services 
as  such  for  a  steamship  company,  is  not  within  a  statute  imposing 
upon  stockholders  of  such  a  corporation  liability  for  debts  due  and 
owing  to  laborers  and  operatives." 

On  the  other  hand,  it  has  been  held  that  a  statute  imposing  upon 
stockholders  of  a  corporation  liability  for  debts  due  to  laborers  or 
servants  renders  them  liable  for  services  of  a  foreman  of  a  mannfac- 


MTaj'lor  V.  Manwaring,  4S  Mich. 
171,  12  N.  W.  28;  Peck  v.  Miller,  39 
Mich.  594;  Balch  v.  New  York  &  O. 
Midland  B.  Co.,  46  N.  Y,  521;  Aikin 
V.  Waason,  24  N.  Y.  iB2;  Gallagher  v. 
Aahby,  26  Barb.  (N.  Y.)  143;  Moyer 
V,  PennejlvBiua  Slate  Coi;,  71  Pa.  St.  293. 

A  atockhoMer  is  not  liable,  under 
such  a  iitatute,  for  money  due  nuder 
a  contract  with  the  corporation,  by 
which  the  contractor  was  to  carry  on 
certain  quarrying  operations  at  hie 
own  expense,  and  for  a  term  of  years, 
in  a  quarry  owned  by  the  corporation, 
and  deliver  rock  to  the  corporation  at 
certain  rates.  Taylor  v.  Manwaring, 
48  Mich.  171,  12  N.  W.  28. 

A  statnte  making  atockbolders  of  a 
corporation  liable  for  debts  due  and 
owing  to  any  of  its  labirrers  or  serv- 
ants  for  services  performed  for  the 
corporation  applies  only  to  the  imme- 
diate servants  of  the  corporation,  and 
does  not  render  stockholders  of  a  rail- 
road company  liable  for  labor  per- 
formed by  laborers  employed  by  eon- 
traetors  in  the  construction  of  its  road. 
Oallagher  v.  Asbby,  26  Barb.  (N.  Y.) 
143. 


OTHiU  V.  Spencer,  61  N.  T.  274j 
Kincaid  v.  DwineUe,  69  N.  Y.  5*8; 
Kranser  v.  Backet,  17  Hun  (N.  Y.) 
463;  Dean  v.  De  Wolf,  16  Hun  (N.  Y.) 
1S6.  See  also  Cocking  v.  Ward  (Teun. 
Ch.  App.),  48  8.  W.  287.  Compare 
Vincent  v.  Bamford,  42  How.  Pr.  (N. 
Y.)  109. 

M  Wakefield  v.  Fargo,  90  N.  Y.  213. 

A  mere  bookkeeper,  however,  wonid 
undoubtedly  be  within  the  statute  as 
a  servant,  if  not  as  a  laborer.  6ca 
infra,  this  section,  note  3. 

» Coffin  V.  Heynolds,  37  N.  Y,  640; 
Viele  V.  Wells,  9  Abb.  N.  Gas.  (N.  Y.) 
277.  Compare  Bichardson  v.  Abend- 
roth,  43  Barb.  (N.  Y.)  182. 

■oviele  V.  Wells,  9  Abb.  N.  Caa. 
{N.  Y.)  277. 

eiBristor  v.  Smith,  158  N.  Y.  157, 
53  N.  E.  42,  29  N.  Y.  App.  Div.  624, 
52  N.  Y.  Supp.  1138;  Bristor  v.  Kretz, 
22  N.  Y.  Misc.  55,  49  N.  Y.  Supp.  404. 

WBrockway  v.  Innes,  39  Mich.  47, 
.13  Am.  Bep.  348. 

n  Ericsson  v.  Brown,  38  Barb.  (N. 
Y.)  390. 
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tumig  c<HDpany,  altbougli  he  may  perform  no  masual  labor;  ^  tar 
the  services  of  a  civil  en^eer  and  rodman  of  a  railroad  company,** 
or  of  a  civil  engineer  and  traveling  agent,  employed  at  a  fixed 
salary ;"  or  of  an  employee  of  a  mining  company,  whose  duties  are 
to  instruct  new  men  employed  to  work,  to  act  as  superintendent  in 
the  absence  of  the  regular  superintendent,  and  to  work  with  the  men 
when  the  superintendent  is  present ;  "  or  of  a  reporter  employed  by  a 
newspaper  company,  or  a  eity  or  asaistant  editor,  not  being  also  an  of- 
ficer of  the  company ; "  or  of  one  employed  as  an  overseer  and  book- 
keeper, and  "man  of  all  work"  of  a  mining  and  maDufaetoring  com- 
pany ; "  or  of  <Hie  employed  by  a  manufacturing  company  to  act  as 
foreman,  help  to  manufacture  stone,  keep  time  of  the  hands,  solicit 
orders,  and  to  do  whatever  else  may  be  required  of  him  by  the  super- 
intendent.^ 

A  bo(^eeper  is  not  a  laborer,  within  the  meaning  of  such  a 
statute ; '  but  he  is  a  servant,'  unless  he  is  alao  an  of^cer  of  the  cor- 
poration,* and  he  is  also  an  employee.' 

A  traveling  salesman  employed  by  a  manufacturing  cranpany  is 
not  a  laborer,  within  the  meaning  of  a  statute  imposing  liability  for 
labor  debts,'  although  he  may  be  within  a  statute  imposing  liability 
for  debts  due  to  servants  as  well  as  laborers.'  A  traveling  salesman 
who  spends  about  half  of  his  time  on  the  road,  selling  goods  and  col- 
lecting, and  the  rest  of  his  time  at  the  company's  place  of  business, 
shipping  and  receiving  goods,  and  making  sales  and  collections  in 
the  city,  is  a  clerk,  within  the  meaning  of  a  statute  making  stock- 

M  Sleeper  v.  Goodwin,  67  Wis.  677,  ■Farnnm    v.    Harriaon,    167    N.    T. 

31  N.  W.  335.  App.  Div.   704,   152   N.  T.  Supp.  835, 

MConant  v.  Van  Schaick,  24  Barb.  aff'd  218  N.  Y.  672,  113  N.  E.  1055; 

(N.  y.)  87.  Id.  83  N.  Y,  Mise.  424,  115  N.  T.  Supp. 

MWilliamaon     v.     Wadsworth,    49  36, 

Barb.  (N.  Y.)  294.  "Nor  does  the  fact  that,  as  an  in- 

Vt  Vincent  v.  Bamford,  42  How.  Pr.  cident  to  his  ordinary  subordinate  po- 

(N.  Y.)  109.  aition,  he  is  at  times  called  upon.  In 

M  Harris  V.  Norrell,  1  Abb.  N.  Caa.  the  absence   of  several  anperiors,  ta> 

(N.  T.)  127.  answer    inquiries    in     the     ordinary 

M  Eovey    v.    Ten    Broeck,   3    Bobt.  course  of  business,  remove  him  from 

{N.  Y.)  3lS.  the  class  of  employees  and  promote 

ISohrt  T.  Hedberry,  29  Enn  (N.  Y.)  bim  to  that  of  an  official."    Famnm 

39.  V.  Harrison,  167  N.  T.  App.  Div.  704, 

I  Sherman  v.  Herbert,  2  N.  Y.  City  152  N.  Y.  Supp.  835,  afT'd  218  N.  Y. 

Ct.  314.  672,  113  N,  E.  1055. 

S  Chapman  v.  Chnmar,  54  Enn  (N.  S  Jones  v.  Avery,  50  Micb.  326,  15 

Y.)  636,  7  N.  Y.  Supp.  230.  N.  W.  404. 

4  See  notes  87-90,  supra,  and  eaaes  7  See  Williamson  v.  Wadswortb,  49 

there  cited.  Barb.  (N.  T.)  294. 
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holders  liable  for  money  due  "laborers,  servants,  clerks,  and  opera- 
tives."' An  attorney  employed  by  a  corporation  on  a  salary  is  not 
an  "employee,"  within  the  meaning  of  the  New  York  statute  mak- 
ing stockholders  of  a  corporation  personally  liable  for  debts  due 
"any  of  its  laborers,  servants,  or  employees  other  than  ctmtractors," 
for  services  performed  by  them  for  the  corporation.'  The  work  of  a 
"boss"  of  a  gang  of  miners  is  within  a  statute  making  the  stock- 
holders of  a  mining  company  liable  for  debts  due  to  "miners,  quarry- 
men,  and  other  laborers  employed  by  said  eompanies.""  A  charter 
provision  making  stockholders  liable  for  debts  due  mechanics,  work- 
men, and  laborers  employed  by  the  company  does  not  make  them 
liable  for  a  claim  against  the  company  for  repairing  a  wagon  be- 
longing to  it  by  a  wagon  maker  who  is  in  business  oh  his  own  account, 
and  repairs  wagons  for  the  public  generally,  as  be  is  neither  a  laborer 
nor  a  mechanic,  within  the  meaning  of  the  provision.*'  A  corporation 
a^regate,  it  has  been  held,  cannot  be  an  "employee"  of  another 
corporation,  within  the  meaning  of  a  statute  making  stockholders  of 
a  mining  or  manufacturing  corporation  liable  for  "all  debts  due  and 
owing  laborers,  servants,  apprentices,  and  employees  for  services 
rendered  such  corporation."" 

Under  a  statute  making  the  stockholders  individually  liable,  in 
addition  to  the  liability  of  the  corporation,  for  the  wages  of  servants 
and  employees  of  the  corporation,  an  employee  does  not  waive  his 
rights  against  individual  stockholders  by  taking  a  note  from  the  cor- 
poration for  the  amount  due  him,  or  by  obtaining  a  judgment  against 
the  corporation  on  the  note,  and  receiving  a  pro  rata  payment  there- 
on out  of  the  assets  of  the  company,'' 

§4169. Debts  due  for    materials,    supplies,    etc.    Statutes 

sometimes  make  stockholders  liable  individually  for  debts  due  from 
the  corporation  for  materials,  machinery,  supplies,  etc.,  furnished  it. 
It  has  been  held  that  a  provision  that  stockholders  of  a  corporation 
shall  be  liable  "for  debts  due  to  miners,  quarrymen  and  other  labor- 
ers employed  by  such  company  and  for  machinery,  provisions,  mer- 
chandise, country  produce  and  materials  furnished  for"  it,  applies 

SHand  v.  Cole,  88  Tenn,  400,  7  L.  H  Moyer  v,  Pennsylvania  Slate  Co., 

R.  A.  96,  12  S.  W.  922.  71  Pa.  St.  293. 

■  Bristor   v.   Smith,   153   N.   T.   157,  "Dukes  v.  Love,  97  Ind.  341. 

D?.  N.  E.  43,  29  X.  Y.  A|>p.  Div.  624,  52  IS  Jacksmi  v.  Meek,  87  Tenu.  69,  10 

N.   Y.   Supp.   Ii:i8;   Bristor   v.   Kretz,  Am.   St.  Rep.  620,  9  S.  W.  225.     See 

22  N.  Y.  Mise.  53,  49  N.  Y.  Supp.  404.  also  H257,  infra. 

10  Thnmas   v.   Bevans,   2  Luz.   Leg. 
Oba.  (Pa.)  99. 
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oniy  ia  the  caiie  of  au  ordinary  sale  and  delivery  to  the  company  in 
the  course  of  its  usual  businese.'*  Such  a  provision  applies  to  debt« 
due  by  a  corporation  for  goods  furnished  to  miners  employed  by  it  on 
its  orders.^*  Under  a  statute  incorporating  a  manufacturing  com- 
pany, and  providing  that  its  stockholders  should  be  individually  liable 
"for  debts  due  mechanics,  workmen,  and  laborers,  employed  by  said 
company,  and  for  materials  furnished,"  it  was  held  that  tie  word 
"materials"  referred  only  to  such  as  formed  part  of  the  products  of 
the  company."  "Where  goods  are  sold  to  a  corporation  under  a  eon- 
tract  by  which  an  accounting  is  to  be  had  on  each  pay  day,  and  accept- 
ances are  to  be  given  for  the  amount  found  due,  a  judgment  oa  an 
acceptance  so  given  is  for  goods  sold,  within  the  meaning  of  a  statute 
providing  that,  after  the  return  unsatisHed  of  an  execution  against 
a  corporation  on  such  a  judgment,  the  stockholders  shall  be  liable 
thereon.*' 

g  4170. Liability  for  taxes.    Statutes  sometimes  impose  upon 

the  stockholders  of  a  corporation  individual  liability  for  taxes.  Under 
a  statute  imposing  a  tax  upon  the  gross  earnings  of  "every"  cor- 
poration, or  corporation  of  a  particular  class,  and  providing  that 
the  stockholders  of  every  such  corporation  shall  be  personally  liable 
for  the  tax,  and  for  the  penalty  imposed  for  nonpayment  thereof, 
stockholders  of  a  corporation  coming  within  the  statute  are  personally 
liable  for  the  tax  and  for  its  nonpayment,  although  the  charter  of  the 
corporation  may  exempt  stockholders  from  personal  liability  for  its 
debts." 

§4171. Dq>osi(s  in  banks,  etc.     Stockholders  in  banks  are 

sometimes  made  personally  liable  to  depositors  for  all  moneys  de- 
posited in  the  bank.^'  The  word  "depositors"  in  such  a  statute  is  to 
be  given  its  ordinary  meaning  in  the  business  of  banking,*'  It  in- 
cludes holders   of  certificates  of  deposit,  provided  they  represent 

It  Weiss  V.  Mauch  Chunk  Iron  Co.,  l»Civ.  Code  1910,  S2270;  Crawford 

58  Pa.  St.  295,  v,  Swieord,  —  Ga.  — ,  94  B.  K  1025, 

14  Beading   Industrial    Mfg.    Co.    v,  rev'g   judgment   20   Qa,   App.   35,   S2 

Oraeff,  64  Pa,  St.  395,  S,  E.  394;  Alexander  v.  Dever,  —  Ga. 

le  Moyer  v,  Pennajlvania  Slate  Co.,  App,  —,  95  8,  E,  756,    Laws  1914,  c. 

71  Pa.  St,  293,  124,   |59;     Pate  v.  Bank  of  Newton, 

HKirkpatrick     v.     Mehalitch,     113  118  Mias,  6flS,  77  So.  601. 
Mich.  631,  71  N.  W.  1077.  WWedemeyer     v.     Hindelang,     161 

H  Anderson  v.  Com.,  18  Gratt.  (Va.)  Mich.  600,  128  N,  W.  708. 
205. 
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money  actually  deposited  in  the  bank,"  but  not  otiierwise."  A  pro- 
vision imposing  liability  upon  the  stockholders  of  banks  "for  the 
benefit  of  the  depositors  of  said  bank,"  cannot  be  extended  to  include 
those  who  are  not  depositors,  but  only  creditors  of  the  institution  for 
merchandise  sold  to  it.'^  Nor  can  stockholders  be  considered  as  de- 
positors to  the  amount  of  the  surplus  of  the  bank  at  the  time  it  closed 
its  doors.**  Under  a  provision  making  stockholders  of  a  bank  person- 
ally liable  for  all  funds  deposited  "as  savings,  and  in  trust  with  said 
corporation,"  they  are  not  liable  for  ordinary  deposits,  but  only  for 
savings  deposits,** 

Stockholders  in  banks  are  sometimes  made  personally  liable  for 
public  funds  deposited  in  the  bank  which  it  fails  to  repay  (Mi  demand." 


tl  Lamar  v.  Taylot,  141  Oa.  227,  80 
8.  E.  1085;  J.  H.  WilkeB  &  Co.  v.  Ar- 
thur, 01  8.  C.  163,  74  8.  E.  361. 

U  Where  a  bank  gives  its  eertiSeate 
of  deposit  to  another  bank,  and  in 
conaideratioD  thereof  is  allowed  to 
draw  on  the  payee  bank  for  the  same 
amount,  and  it  draws  in  niceas  of 
such  amonnt,  and  gives  another  cer- 
tifleate  of  deposit  for  the  excess,  the 
ccrtificatea  are  not  entitled  to  a  divi- 
dend of  moneja  collected  bj  the  re- 
ceiver of  the  former  bank  frcmi  its 
BtockholderH,  under  a  statute  making 
stockholders  of  banks  liable  to  de- 
]iDsitors  to  the  amount  of  tbeir  stock, 
for  the  transaction  resulting  in  the 
iiane  of  the  certiScates  is  not  a  de- 
posit. State  Bav.  Bank  v.  Foster,  IIS 
Mich.  268,  42  L.  B.  A.  404,  76  N.  W. 


499. 

a»  Norris  Safe  &  Lock  Co.  v.  Weaver, 
81  Ore.  670,  160  Pac.  807. 

■4  They  are  not  creditors  of  tho 
bank  to  the  amount  of  snch  surplus. 
Wedcmeyer  v.  Hindelang,  161  Mich. 
GOO,  126  N.  W.  708. 

.  Goodwin,  95  HI.  118, 
Dig,  Ark.  i  1990,  pro- 
' '  collectors     of     taxes. 


•S  Bromley 
HKirby'fl 

vides     that 

county 

cities  and  i: 


rporated  towns  may  de- 
posit the  public  funds  in  their  cus- 
tody in  incorporated  banks  for  safe 
keeping;  and  the  said  ofBcers  and  the 


sureties  on  their  official  bonds,  the 
bank  and  the  stoekholders  of  the  bank, 
shall  be  liable  for  all  funds  that  such 
bonk  on  demand  shall  fail  to  pay  to 
the  person  entitled  to  receive  the 
same."  Johnson  v.  Wallace,  123  Ark, 
74,  184  8.  W,  835;  Steed  v,  Henry,  120 
Ark.  583,  180  S.  W.  508;  Black  v. 
Special  School  Dist  No.  2,  116  Ark. 
472,  173  8.  W,  846,  1104;  Bank  of 
Midland  v.  Harris,  114  Ark.  344,  Ann. 
Cas.  1B16  B  1255,  170  8.  W.  67;  War- 
ren V.  Nil,  97  Ark.  374,  135  8.  W. 
8!)6. 

Only  the  treasorera  and  collectors 
named  therein  can  have  the  benefit  of 
this  provision,  and  the  stockholders 
are  liable  only  for  deposits  made  for 
the  benefit  of  such  ofGcials.  But  a 
deposit  by  the  officers  of  a  school 
district  is  for  the  benefit  of  the  county 
treasurer,  within  this  rule,  since  he  is 
the  legal  custodian  of  the  school  funds. 
Black  V.  Special  Schod  Dist.  No.  2, 
116  Ark.  472,  173  8.  W.  846,  1104. 

A  liability  under  this  provision 
which  had  become  fixed  by  the  failure 
to  pay  over  a  deposit  before  the  tak- 
ing etrect  of  Acts  1913,  No.  113,  im- 
posing a  double  liability  upon  stock' 
holders  of  banks  generally,  was 
affected  by  that  act.  Black  v. 
cial  School  Dial.  Ncr.  2,  116  Ark.  4T2, 
173  S.  W.  846,  1104. 

Acts  1909,  No.  196,  S4,  eontsining 
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§  1172.  —  Lialnlity  dependmt  upon,  matnrity  of  debt  or  time  of 
hria^Xig  suit  against  corporation.  The  statute  imposing  the  lia- 
bility may  restrict  it  to  such  debts  as  shall  be  payable  within  a 
certain  time  after  tbey  are  contracted,  or  to  debts  upon  -which  a  suit 
shall  be  brought  against  the  corporation  within  a  certain  time  after 
they  become  due,  etc.  And,  of  course,  in  order  that  a  stockholder 
may  be  held  liable,  the  case  must  be  brought  within  the  statute." 
Bat  a  statutory  provision  limiting  the  liability  to  debts  payable  within 
a  specified  time  after  they  were  coutracted  is  invalid  where  the  con- 
stitution provides  that  the  stockholders  of  a  corporation  shall  be 
liable  to  the  amount  of  their  shares  "for  all  its  debts  and  liabilities 
of  every  kind."*' 


Mclntyre  v.  Strong,  63  Hqw.  Pr.  43; 
Hovey  v.  Ten  Broeck,  3  Robt.  316. 

S<riitll  Ouolblft.  Hall  v.  Klinck,  25 
8.  C.  348,  60  Am.  Bep.  505. 

Wlaoondn.  Harrod  v.  Ramer,  32 
Wig.  162. 

Where  the  limitation  ia  two  years, 
the  ctmiplaint  must  allege  that  the 
debt  was  payable  within  two  years 
after  it  was  contracted,  and  that 
action  for  its  collection  was  brought 
within  two  years  after  it  became  due 
since  these  are  conditions  precedent 
to  the  liability.  Graeber  v,  Ehrgott, — 
N.  T.  App.  Div.  — ,  IBS  N.  Y.  Supp.  32. 

Under  a  statute  making  stockhold- 
ers liable  for  debts  due  and  owing 
laborers,  servants  and  apprentices, 
"which  are  to  be  paid  within  one 
year  from  the  time  the  debt  is  con- 
tracted, and  on  which  a  suit  is 
brought  against  the  company  within 
one  year  after  the  debt  becomes  due," 
a  stockholder  is  liable  for  the  salary 
or  wages  of  a  servant  or  laborer,  pay- 
able by  the  year,  and  for  which  a  suit 
ia  brought  againat  the  company  within 
a  year  after  they  became  due,  although 
the  employment  was  to  continue  in- 
deflnitely.  Hovey  v.  Ten  Broeck,  3 
Eobt.  (N.  Y.)  316. 

«B  Van  Tuyl  v.  SiJlivan,  173  N.  T. 
App.  Div.  391,  156  N.  Y.  Supp.  309, 
aff'd  217  N.  T.  681,  112  N.  E.  1078. 
See  alsa  &aith  v.  Quale,  86  N.  Y. 


a  ^milar  provision  with  respect  to  de- 
posits of  public  funds  in  Logan 
county  was  not  repealed  by  Acts  1913, 
Ko.  113,  imposing  a  double  liability 
upon  etockholders  in  banks  generally. 
Boberts  v.  State,  116  Ark.  410,  172 
6.  W.  1039.  Nor  was  Act  No.  113  of 
Acts  of  1905,  containing  a  similar  pro- 
vision with  respect  to  deposits  of  pub- 
lic funds  in  Carroll,  Benton  and  White 
counties.  Steed  v.  Henry,  120  Ark. 
5S3,  180  S.  W.  608. 

« United  BtatOB.  Coi  v.  Gould,  4 
Blatchf.  341,  Fed.  Cas.  No.  3,301, 

Ulawnul.  Adamson  v.  Davis,  47  Ho. 
268;  Dryden  v.  Kellogg,  2  Mo,  App. 
87. 

New  York.  Eardman  v.  Sage,  124 
N.  Y.  23,  20  N.  E.  354;  Graeber  v. 
Ehrgott,  —  App.  Div.  — ,  169  N.  Y. 
Supp.  32;  Ford  v.  Chase,  118  App.  Div. 
605, 103  N.  Y.  Supp.  30,  afl  'd  189  N.  Y. 
504,  81  N.  E.  1164;  Dean  v.  Mace,  19 
Hun  391;  Assets  Realization  Co.  v. 
Howard,  70  Misc.  651, 127  N.  Y.  Supp. 
798,  judgment  aff'd  152  App.  Div. 
BOO,  136  N.  Y.  Supp.  1130,  211  N.  Y. 
430,  105  N.  £.  680;  Leighton  v.  Leigh- 
ton  Lea  Ass'n,  62  Misc.  73,  114  N.  Y. 
Supp.  918;  Id.  122  N.  Y.  Supp.  139; 
Barnes  v.  Arnold,  23  Misc.  197,  51  N. 
Y.  Supp.  1109,  aff'd  45  App.  Div.  314, 
61  N.  Y.  Supp.  85,  169  N.  Y.  611,  62 
N.  E.  1093;  Ooff  v.  Whitney,  2  City  Ct. 
256;    Hill    v.   Conkliug,   7    Daly   397; 
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The  purpose  of  such  a  provision  is  to  prevent  the  extension  of  a 
credit  to  a  corporation  for  a  longer  period  than  Uiat  specified.**  It 
has  been  hdd  that  the  liability  attaches  only  to  such  debts  as,  by  Uieir 
terms,  are  payaUe  within  the  time  prescribed,  and  that  it  is  not 
sufficient  that  they  may  be  payaUe  within  that  time ;  **  but  there  is 
also  authority  to  the  ccntrary.*^  It  has  also  been  held  that  the  re- 
striction as  to  the  maturity  of  the  debt,  is  limited  to  the  time  within 
which  the  corporation  can  be  held  liahle,  and  that  it  does  not  include 
time  during  which  the  debt  existed  prior  to  the  time  when  it  became 
the  debtor.  So  it  has  been  held  that  the  liability  may  be  enforced 
where  the  debt  matures  within  the  prescribed  period  after  the  cor- 
poration assumes  and  agrees  to  pay  it,  though  more  than  that  period 
after  it  was  originally  created.** 

The  requirement  that  suit  shall  be  brought  against  the  corporation 
within  a  certain  time  will  be  considered  in  a  subsequent  section.** 

§4173.  -~  Debts  barred  hy  limltatiotL  Stockholders  cannot  be 
held  liable  for  a  debt  which  has  become  barred  as  against  the  cor- 
poration by  the  statute  of  limitations.**  If  the  liability  imposed  is 
for  debts  of  the  corporation  due  at  the  time  of  its  dissolution,  there 
is  no  liability  for  debts  barred  as  against  the  corporation  at  the  time 
of  its  dissolution  although  the  stockholders  could  not  have  been  sued 
in  respect  to  them  before  that  time,*"  or  although  the  statute  may  not 
then  have  run  as  against  the  stockholders.** 


MiBc.  259,  148  K.  T.  Snpp.  448;  Oaose 
V.  Boldt,  49  N.  T.  Mi»e.  340,  99  N.  Y. 
8upp.  443,  ttff'd  115  N.  T.  App.  Div. 
987,  100  N.  Y.  Supp.  1117. 

»Ford  V.  Chase,  113  N.  Y.  App. 
Div.  605,  103  N.  Y.  Supp.  30,  aff'd  189 
N.  Y.  504,  81  N.  B.  1164. 

)0  A^gets  BealiKStion  Co.  t.  Howard, 
TO  N.  T.  Miae.  661,  127  N.  Y.  Snpp. 
798,  judgment  aff'd  152  N.  Y.  App. 
Div.  900,  136  N.  Y.  Supp.  1130,  211 
N.  T.  430,  105  N.  E.  880. 

)lThe  liability  is  not  limited  to 
those  debts  which,  bj  their  terms,  are 
required  to  be  paid  within  the  time 
prescribed.  A  claim  for  breach  of 
warrantj,  which  may  bs  enforced  at 
any  time,  does  not  come  within  a  pro- 
visioQ  that  no  stockholder  shall  be 
liable  for  any  debt  "which  is  not  to 
be  paid  within  one  year  from  the  time 


the  debt  is  contracted."  Dryden  v. 
Kellogg,  2  Ho.  App.  87. 

«Ford  V.  Chase,  118  N.  Y.  App. 
Div.  605,  103  N.  Y.  Supp.  30,  alt'd  189 
N.  Y.  504,81  N.  E.  1164. 

K  See  i  4234,  infra. 

MHayward  v.  Sencenbaagli,  141  HI. 
App.  395;  Van  Hook  v.  Whitlock,  3 
Paige  (N.  Y.)  409. 

»Van  Hook  v.  Whitlock,  3  Paigo 
(N.  Y.)  40B. 

M  So  where  the  cause  of  aetiou 
against  the  corporation  accrues  on  its 
dissolution  and  the  cause  of  action 
against  the  stockhalder  does  not  ac- 
crue unti!  a  year  after  dissolution,  and 
the  period  of  limitation  as  to  both  ia 
the  same,  a  debt  barred  as  toi  the  cor- 
poration cannot  be  enforced  against 
the  stockholders  although  -the  statute 
has  not  run  aa  against  them.    Pacific 
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The  statute  of  limitations  famishes  a  personal  defense  which  may 
be  waived  by  the  person  entitled  to  use  it,  and  for  this  reason  a  stock- 
holder who  has  paid  the  claim  of  a  creditor  and  who  sues  to  recover 
the  amount  so  paid  from  one  who  has  agreed  to  hold  him  harmless 
from  any  debts  or  liabilities  of  the  corporation  for  which  he  may  be 
obligated  as  a  stockholder  need  not  plead  that  the  statute  was  not 
available  as  a  defense  to  such  claim.*^ 


§  4174.  —  Uability  for  interest  When  a  liability  for  interest  is  a 
debt  against  the  corporation,  it  is  like  any  other  debt,  and  the  stock- 
holders are  liable  therefor,  as  well  as  for  the  principal,  provided,  of 
course,  they  are  not  thereby  held  to  any  greater  liability  in  amount 
than  is  fixed  by  the  statute."  So  the  liability  of  stockholders  on  a 
judgment  against  the  corporation  is  commensurate  with  that  of  the 
corporation,  and  extends  to  interest  on  the  judgment,  provided  the 
extent  of  the  stockholders'  liability  ia  not  exceeded."*    And  where 


Elevator  Co.  t.  Whitbeck,  63  Eon.  102, 
as  Am.  St.  Sep.  229,  64  Pae.  984. 

■7  Eva  V.  ADderaen,  166  CaL  420, 
137  Pae.  16. 

U1Ailt«d  Statea  Richmond  v. 
Irone,  121  U.  S.  27,  30  L.  Ed.  864; 
Whitman  v.  Citisena'  Bank  of  Bead- 
ing, 110  Fed.  603. 

OaUfonila.  Wella,  Fargo  ft  Co.  v. 
Enright,  127  CaL  669,  49  L.  B.  A.  647, 
60  Pac.  439;  Enowles  v.  Sandercoek, 
107  CaL  629,  40  Pac  1047. 

Colorado.  Zang  v.  W^ant,  2^  Colo. 
551,  71  Am.  St.  Bep.  145,  56  Pac  565. 

Ooorgla.  Lamar  v.'  Taylor,  141  Qa. 
227,  80  a  E.  1085. 

Shuu.  Rankin  v.  Ware,  88  Kan. 
23, 127  Pac  531. 

Now  ToTk.  Wheeler  v.  Millar,  90 
N.  T.  353;  Mahoney  v.  Bernhard,  45 
App.  Div.  499,  83  N.  T.  Supp.  642, 
modifying  judgment  27  Hue.  339,  58 
■  N,  T.  Snpp.  74H,  judgment  aff'd  169 
N.  T.  589,  82  N.  E.  1097;  Parker  v. 
Adami,  38  Misc  325,  77  N.  T,  Sopp, 
881;  Barnes  v.  Arnold,  23  Misc.  197, 
51  N.  Y.  Supp.  1109,  aff'd  45  App.  Div. 
314,  61  N.  T.  Snpp.  85,  169  N.  T.  611, 
62  N.  E.  1093. 

OUo.     Harriott  v.  Columbus,  S.  ft 


H.  B.  Co.,  16  Ohio  Doe.  (N.  P.)  135. 

Booth  Carolina.  Haslett'a  Ex'ra  v. 
WotherBpoon,  1  Strobh.  Eq.  209. 

Interest  upon  the  total  amount  of 
the  contracts,  debts  and  engagements 
of  the  corporation  "runs  until  their 
total  amount  ia  ascertained  and  liqui- 
dated, and  the  ratable  apportion- 
ment thereupon  made.  This  interest 
thus  helps  to  make  up  the  total  sum 
to  be  apportioned  and  the  stockhold- 
er's liability  ia  for  bis  share  of  this 
total  sum,  to  the  extent  of  the  amount 
of  bis  stock  at  its  par  value."  Ma- 
honey V,  Bernhard,  45  N.  Y.  App. 
Div.  499,  63  N.  Y.  Sopp.  642,  modify- 
ing judgment  27  N.  Y.  Uisc  339,  58 
N.  Y.  Supp.  748,  judgment  aff'd  189 
N.  Y.  589,  62  N.  E.  1097;  Parker  v. 
Adams,  38  N.  Y.  Misc.  325,  77  N.  Y. 
Supp.  861. 

That  this  is  true  where  it  is  sought 
to  hold  a  stockholder  liable  for  the 
benefit  of  creditors  for  a  balance  due 
on  his  stock,  see  f  4101,  supra. 

••Gmnd  v.  Tucker,  5  Kan.  70;  Es- 
tate of  Warren,  52  Mich,  557,  18  N.  W. 
356;  Marriott  v.  Columbus,  a  ft  H. 
R.  Co.,  16  Ohio  Dee.  (N.  P.)  135. 
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interest  is  added  to  a  claim  against  a.  corporatiwi,  and  a  note  given 
for  the  amount,  it  beeomca  a  debt  for  which  tbo  stockholders  are 
liable,  and  it  makes  no  difference  that  there  was  no  written  agree- 
ment to  pay  interest.*"  It  has  been  held,  however,  that,  where  a  stock- 
holder is  personally  liable  for  a  corporate  debt,  he  is  liable  for  in- 
terest thereon  only  irom  the  time  of  a  demand  on  him  for  payment 
of  the  debt,  or  the  commencement  of  a  suit  against  him.**  And  it 
has  been  held  that  individual  liability  imposed  upon  the  stockholders 
of  a  bank  to  pay  all  "bills"  which  shall  remain  unptud  on  dissolution 
of  the  bemk  does  not  ext^id  to  the  payment  of  interest  thereon,  either 
from  the  dissolution  or  from  the  filing  of  a  bill  to  enforce  the 
liability." 

The  liability,  when  it  exists,  extends  to  interest  accruing  pending 
sequestration  proceedings  against  the  corporation.*'    And  it  has  been 


reco-ver  elaimB  for  Interest  or  other 
clai'mB,  it  does  not  follow  that  the 
contracta,  debts,  and  engagemeat^  of 
the  corporation  have  been  fulfilled. 
If  the  contract,  debt,  or  engagemeut 
is  such  that  interest  accrues  for  delay 
in  fulEllment,  it  i»  not  fuUtled  until 
that  interest  also  is  paid.  Whoever 
is  made  liable  bj  contract  or  by  atat- 
ute  for  thoHo  contracts,  debts,  and  en- 
gagements is  made  liable  for  tbe 
interest  accrued  and  accruing  on  them. 
The  liability  of  the  sharehoidera  for 
(hem  and  tut  the  interest  on  them  is 
not  discharged  when  the  corporation 
IB  dissolved.  It  continues  until  they 
are  fulfilled,  interest  as  well  aa  prin- 
cipal It  was  imposed  to  insure  that 
fulSUment  In  ease  the  corporation 
should  become  defunct  before  itself 
fulfilled  them.  The  creditor  then  ac- 
qnited  the  same  right  against  the 
sharehoidera  to  recover  principal  and 
interest  (of  course,  not  in  excesi  of 
their  maximum  liability  fixed  by  tlte 
statute)  that  he  would  have  had 
against  the  corporation,  had  It  contin- 
ued solvent  and  possessed  of  its  as- 
sets." Flynn  v.  American  Banking  ft 
Trust  Co.,  104  Me.  141,  19  L.  E.  A. 
(N.  S.)  438,  129  Am.  St.  Bep.  378,  60 
Atl.  771. 


MEnowles  v.  Bandercoek,  107  CaL 
629,  40  Pac  1047. 

41  Button  v.  Connecticut  Bank,  13 
Conn,  493;  Burr  v.  WUcox,  22  N.  T. 
651. 

4*  Grew  V.  Breed,  10  Mete.  (Mass.) 
569;  Crease  v.  Babcock,  10  Uetc. 
(Mass.)  525. 

In  Lane  v.  Morris,  10  Ga.  162,  it 
was  held  that  a  billholder  was  only  en- 
titled to  interest  from  tbe  time  of  a 
demand  made  by  him  upon  the  stock- 
holder for  the  payment  of  the  bills, 
and  not  from  the  time  of  a  demand 
made  upon  the  bank. 

U  Flyuu  V.  American  Banking  & 
Trust  Co.,  104  Me.  141,  19  L.  B.  A. 
(N.  S.)  426,  129  Am.  Bt.  Bep.  37S,  69 
Atl.  771. 

The  liabilities  of  the  receivers  of  a 
corporation  appointed  in  sequestration 
proceedings  "are  fully  discharged 
when  they  have  administered  its  as- 
sets. If  ncrthing  remains  for  the  pay- 
ment of  subsequent  accrued  interest 
[interest  accruing  after  the  institu- 
tion of  the  proceedings],  creditors 
have  no  remedy  against  the  corpora- 
tion, its  assets,  or  receiveis  for  such 
interest.  But,  thtTUgh  the  corpora- 
tion and  its  receivers  may  thus  be 
freed   from    actions   by    creditors   to 
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held  that  the  liability  of  the  stockholders  may  be  enforced  sold/  for 
the  purpose  of  paying  interest  so  accruing,  although  the  principal 
of  the  claims  of  the  creditors  and  interest  up  to  the  date  of  the  re- 
ceivership has  been  paid  in  fulU**  It  is  a  general  rule,  however,  that 
when  a  corporation  has  become  insolvent  and  a  court  has  taken  pos- 
session of  its  assets,  through  a  receiver,  for  the  payment  of  its  debts, 
and  there  is  not  enough  to  pay  all  creditors,  interest  will  not  be  com- 
puted  on  claims  so  as  to  work  inequality  or  injustice  in  the  distribu- 
tion of  the  fund  among  the  creditors." 

It  has  been  held  in  some  jurisdictions  that  a  stockholder  is  liable 
for  interest  on  tiie  amount  for  which  he  is  liable  after  he  is  put  in 
default  by  a  demand  for  payment  or  otherwise,  although  the  interest 
may  increase  his  liability  beyond  the  amount  of  his  stock  or  other  ^ 
limit  fized  by  the  statute.**  But  in  other  jurisdictions,  the  decisions 
are  to  the  contrary.*' 

In  some  jurisdictions  interest  is  allowable  on  the  amount  Acovered 
from  stockholders  in  a  suit  by  creditors  or  a'  receiver  from  the  date 


MFI71111  -7.  American  Banking  ft 
Trust  Co.,  104  Me.  141, 19  L.  B.  A.  428, 
129  Am.  St.  2ep.  378,  69  Atl.  771 ;  Par- 
ker V.  Adaras,  38  N.  Y.  Miao.  325,  77 
M.  S.  8upp.  861. 

The  creditors  receive  dividenda  In 
the  seqaestration  proceedings  merely 
as  dividends  and  not  as  payment  of 
their  claims.  Buch  dividends  are  ap- 
plicable to  the  debts,  but  their  recep- 
tion and  application  entails  upon  the 
creditors  no  forfeiture  of  the  accrD- 
ing  and  accumulating  interest,  flyon 
V.  American  Banking  &  Trust  Ca,  104 
He.  141,  19  L.  B.  A.  (N.  S.)  428,  12B 
Am.  St.  Kep.  376,  69  Att.  771. 

4>  See  the  chapter  on  Insolvency. 

4saMTglB.  Wbeatley  V.  Olover,  126 
Ca.  710,  54  S.  E.  626. 

KaOBM.  Pine  v.  Western  Nat. 
Bank,  63  Kan,  462,  65  Pac.  690. 

K«v  Toik.  Handy  v.  Draper,  89  N. 
Y.  334;  Burr  v.  Wilcox,  22  N.  Y,  551. 

OUo.  Blair  V.  Newbegin,  65  Ohio 
St.  425,  58  L.  B.  A.  644,  62  N.  £.  1040; 
Mason  V.  Alexander,  44  Uhio  St.  318, 
7  N.  B.  435. 

Wisconsin.  Cleveland  v.  Bumham, 
64  Wis.  347,  25  N.  W.  407. 


Interest  is  recirverable,  from  -  the 
date  when  the  apportioned  sum  for 
which  the  stockholder  ia  liable  has 
been  ascertained  and  liquidated, 
whether  such  sum  is  the  par  value  of 
his  atock,  or  a  less  amount.  Mahoney 
V.  Bemhard,  45  N.  Y.  App.  Div.  499, 
6a  N.  Y.  Bupp.  642,  modifying  27  N. 
Y.  Miae.  339,  58  N.  Y.  Supp.  748,  judg- 
ment aff'd  169  N,  Y.  589,  62  N.  B. 
1097. 

In  Kirachler  v.  Wainwrigbt,  256  Pa. 
525,  100  Atl.  434]  the  Interest  atlcTwed 
was  apparently  in  addition  to  the  full 
amount  of  the  statutory  liability. 

47  Adams  T.  Clark,  36  Colo.  65,  10 
Ann.  Cas.  774,  85  Pac.  642;  Munger  v. 
Jaeobsou,  99  III.  349;  Flynn  v.  Ameri- 
can Banking  ft  Trust  Co.,  104  Me.  141, 
19  L.  B.  A.  (N.  S.)  428,  129  Am.  St. 
Bep.  378,  89  Atl.  771;  Cole  v.  Butler, 
43  Ue.  401;  Sackett'a  Harbour- Bank 
V.  Blake,  3  Rich.  Bq.  (S.  C.)  225. 

It  is  error  to  award  judgment  tot 
double  the  amount  of  the  par  value  of 
the  stock  with  interest  thereon  to  the 
date  of  the  rendition  of  the  decree. 
Adams  v.  Clark,  36  Colo.  65,  10  Ann. 
Cas.  774,  85  Pac.  642. 
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of  the  ctHnmeDcement  of  such  suit,**  while  in  others  it  is  allowable 
unly  from  the  dat«  when  the  amount  for  which  tiie  stockholder  is 
liable  is  ascertained  and  liquidated.**  In  some  jurisdictions  it  runs 
from  the  date  of  the  levying  of  an  assessment  on  the  stock,"  or  the 
date  when  such  assessmeDt  becomes  due  and  payable.*'  Under  the 
National  Bank  Act,  interest  runs  on  the  amount  called  from  stock* 
holders  frtaa  the  date  of  ihe  ccsnptroUer's  order.** 


MTAiltad  BUtflS.  Banisaea  V.  Keene 
Five  CentB  Sav,  Buk,  198  Fed.  807; 
AlBop  V.  Conway,  188  Ped.  568,  cer- 
tiorari denied  223  U.  8.  720,  56  h.  Ed. 
629  (mem.  dec). 

OwrgU.  Wheatley  v.  Glover,  125 
Ga.  710,  54  8.  E.  «26. 

Eaiuas.  Fine  v.  Western  Nat. 
Bank,  S.'i  Ean.  4S2,  65  Pac.  690;  Bame- 
den  V.  Keene  Five  Cents  Sav.  Bank, 
198  Fed.  607. 

Ksotucky.  Benn  v.  Levy,  111  Ej. 
318,  63  8.  W.  776. 

Oblo.  Blair  v.  Newbegin,  65  Ohio 
St.  42S,  SS  L.  R.  A,  644,  62  N.  E.  1040. 

W  National  Commereial  Bank  v. 
McDonnell,  92  Ala.  387,  9  Bo.  149; 
Palmer  v.  Bank  of  Zumbrota,  72  Minn. 
266,  75  N.  W.  380;  Cleveland  v.  Born- 
ham,  64  WiH.  347,  25  N.  W.  407. 

Interest  begina  to  run  from  the  time 
wben  the  apportioned  ium  for  which 
be  ia  liable  has  been  aacertained  and 
liquidated,  and  not  from  the  date  at 
the  commencement  of  the  creditora' 
suit  in  which  the  apportionment  is 
made.  Primarily  the  stockholder  is 
liable  only  to  the  extent  of  the  par 
value  of  his  stoek,  not  to  the  extent 
of  that  par  value  plus  interest  from 
any  date.  Malioney  v.  Bernhard,  45 
N.  Y.  App.  Div.  499,  63  H.  If.  Supp. 
642,  modifying  27  N.  T.  MiBC.  339,  58 
N,  T.  Supp.  748,  judgment  aff'd  169 
N.  T.  589,  62  N.  E.  1097. 

Iq  Barnes  v.  Arnold,  23  N.  T.  Misc. 
197,  51  N.  T.  Supp.  1109,  aff'd  45  N. 
Y,  App.  Div.  314,  61  N.  T.  Supp,  83, 
169  N.  Y.  6U,  62  N.  E.  1093,  it  was 
held  that  the  liability  at  each  stock- 
holder is  limited  to  the  amount  of  the 
stock  held  by  him,  at  its  par  value, 


with  interest  thereon  frmn  the  date  of 
the  commencement  of  the  action.  The 
question  of  interest  was  not  considered 
by  either  the  appellate  division  or 
the  eourt  of  appeals. 

Where  each  of  the  defendant  stock- 
bolder«  ia  adjudged  to  pay  a  certain 
part  of  his  liability,  and  the  case  is 
held  (or  a  further  decree  in  ease  some 
of  ttiem  do  not  pay,  and  this  contin- 
gency happens  and  a  second  decree  ia 
rendered  against  the  solvent  stiick- 
holders  to  make  up  the  deficiency, 
stockholders  who  pay  the  amount  first 
adjudged  against  them  are  liable  for 
interest  on  the  amount  of  the  second 
judgment  from  the  date  of  demand 
and  refusal  only,  and  not  from  the 
date  of  the  first  decree.  Krst  Nat. 
Bank  of  Omaha  v.  Cooper,  91  Neb.  624, 
138  N.  W.  1023. 

MKirachSer  v,  Wainwright,  255  Pa. 
525,  100  Atl.  484. 

Interest  on  the  liability  of  the 
stockholders  of  a  bank  should  be  com- 
puted from  the  time  when  it  was  de- 
termined by  the  court  that  it  was 
necessary  to  enforce  the  stockholders' 
liability,  rather  than  from  the  day 
when  the  bank  was  closed.  Wede- 
meyer  v.  Hindelang,  161  Mich.  600,  126 
N.  W.  708. 

The  levying  of  an  assessment  on  the 
stock  of  an  insolvent  bank  liquidates 
the  claim,  and  if  not  paid  when  due 
interest  is  recoverable  as  upon  any 
other  overdue  obligation.  May  v.  UI- 
brieh,  132  Mich.  6,  92  N.  W.  493. 

■1  Converse  v.  Ayer,  197  Mass.  443, 
84  N.  E.  98. 

UBowden  v,  Johnson,  107  IT.  S.  251, 
27  L.  Ed.  386;  Casey  v.  Qalli,  94  U.  8. 
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§  4175.  —  Xdabilitj  for  ooito.  In  a  suit  by  or  m  behalf  of  the 
creditors  of  a  corporation  to  enforce  a  statatory  liability  of  a  stock- 
holder, the  pJaintiff  is  entitled  to  costs  in  addition  to  the  amount  of 
the  liability." 

The  liability  of  stockholders  on  a  judgment  against  the  corpora- 
tion extends  to  the  costs.^  But  where  the  liability  of  a  stockholder 
is  on  the  original  demand  against  the  corporation,  although  the 
creditor  may  be  required  hy  the  statute  to  ezhaoEt  his  remedy  against 
the  eorporatimi  by  recovering  jndgment  and  issuing  execution  be- 
fore proceeding  against  stockholders,  a  stockholder,  in  an  action 
against  £im  by  a  creditor,  cannot  be  held  liable  for  the  costs  of  the 
action  against  the  corporation.** 

Where  the  stockholder  is  liable  only  for  a  particnlar  class  of  debts, 
he  cannot  be  chained  with  costs  incurred  in  tiie  defense  of  an  action 
prosecuted  against  the  corporation  for  damages  upon  causes  of  action 
other  than  that  embraced  in  the  statute  imposing  the  liability." 

The  stockholders  are  not  liable  for  the  fees  of  attorneys  employed 
by  creditors  to  prosecute  their  action  against  the  corporation  or  their 
action  against  the  stockholders.*^ 


673,  24  L.  Ed.  168;  D&tIs'  EeUte  v.      and  afBrming  judgment  153  N.  T.  App. 


Watkins,  5fl  Neb.  288,  76  N.  W.  57S. 

fts  Maine.  Cole  v.  Butler,  43  Me. 
401;  Grose  v.  Hilt,  36  Me.  22. 

Saie  Deposit  k  Trust  Co.,  216  Maos. 
156,  103  N.  K  288. 

MldilgMi,  See  Eirkpatriek  v. 
Mehalitch,  113  Mieh.  631,  71  N.  W. 
1077. 

Kaw  Yoik.  Oirbekian  v.  Costikyan, 
126  App.  Div.  812,  111  N.  T.  Supp. 
243.  See  also  Bailef  v.  Bsneker,  3 
Hill  188,  38  Am.  Dec.  625. 

Ohio.  Blair  t.  Newbegin,  65  Ohio 
St.  425,  58  L.  B.  A.  644,  62  N.  E.  1040. 

Sonth  Oan>Un».  Bee  Haslett'a  £2*78 
V.  Wotherspoon,  1  Strobh.  Bq,  209. 

The  plaintiff  may  be  granted  an 
extra  allowance  under  the  New  Tork 
statute.  The  amount  should  be  com- 
puted upon  the  amount  remaining  no- 
paid  after  the  application  ot  the  cor- 
porate assets  to  his  claim.  Mosler 
Safe  Co.  V.  Guardian  Trust  Co.,  208 
N.  y.  524,  101  N.  E.  786,  modifying 


Div.  117,  138  N.  Y.  Supp.  288. 

M  Estate  of  Warren,  52  Mich.  557, 
18  N.  W.  356.  See  also  Fleeeon  v. 
Savage  Silver  Min.  Co.,  3  Nev.  157. 

»  BaUfy  v.  Bancker,  3  Hill  (N.  T.) 
186,  38  Am.  Dec.  625.  And  ^ee  Borke 
V.  Thomas,  56  N.  Y.  559. 

M  Where  the  statute  makes  stock- 
holders liable  for  debts  due  laborers, 
servants  or  emplojee^  for  services, 
they  cannot  be  held  liable  for  easts 
incurred  in  defending  a  cause  of  action 
for  breach  of  eoutraet  which  is  joined 
with  causes  of  action  for  services. 
Card  V.  Groesbeck,  204  N.  Y.  301,  »7 
N.  E.  728,  modifying  jadgment  140 
N.  y.  App.  Div.  30,  184  N.  Y.  Supp. 
372. 

it  Marriott  v.  Columbus,  S.  ft  H.  R. 
C,  16  Ohio  Dec  (N.  P.)  135;  Buist  v. 
WiUiams,  81  S.  C.  495,  62  8  E.  859. 

On  a  bill  to  charge  stockholders 
with  corptrrate  debts,  the  fees  of  the 
complainant 's  solicitors  are  not  a 
proper    charge    against   the   fund   ob- 
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Under  some  statutes,  in  a  creditors'  suit  against  stockholders,  the 
creditors  are  entitled  to  recover  receiver's  fees  in  addition  to  their 
debts  and  statutory  costs  and  disbursements,  not  exceedii^  the  amount 
of  the  stockholders'  liability."  And  where  the  liability  is  enforced 
by  means  of  an  assessment  against  the  stock,  which  is  collected  by  a 
receiver,"  the  espensea  of  the  receivership,  including  the  expense  of 
collecting  assesaments  against  the  stock,"  and  the  fees  of  the  receiver 
and  his  attorney  "  are  to  be  taken  into  consideration  and  included  in 
the  estimate  of  the  amount  necessary  to  be  raised.  It  has  been  held, 
however,  that  where  the  right  of  the  receiver  who  prosecutes  the  suit 
is  the  same  as  that  of  the  creditors,  the  expenses  of  the  receiver^p 
cannot  be  included,'* 

Stockholders  are  jointly  and  severally  liable  for  costs,  even  though 
their  liability  for  the  corporate  debts  is  several  only." 

§  1176.  Wbether  the  liability  Ib  contractoal  vr  penaL  Wliether 
the  liability  imposed  by  a  statute  upon  the  stockholders  of  a  corpora- 
tion for  its  debts  is  contractual  or  penal  in  its  nature  depends,  not 
necessarily  upon  the  form  of  the  statute,  hut  upon  its  effect.  If  a 
statute   commands  or  prohibits  some   act,   and   imposes   individual 

tained  from  the  stockholders.    Ailing      to  attack  tuxj  items  thereon  that  tbe7 
v.  Wonzell,  27  III.  App.  511. 

Expense H  and  attorney's  fees  are 
not  recoverable  against  the  defendants 
in  a  suit  by  eredttcrrs  to  enforce  the 
liability  imposed  upon  persona  who 
organize  a  corporation  and  transact 
basinesB  in  its  name  before  the  mini- 
mum capital  stock  is  subscribed. 
John  V.  Farwell  Co.  t.  Jackson  Stores, 
137  Ga.  174,  73  8.  B.  13. 

58  Waltersheid  v.  Bowdish,  77  Ean. 
665,  96  Pac.  56;  Harper  v.  CarroU,  66 
Minn.  487,  69  N.  W.  610,  1069. 

The  stockholdera  are  entitled  to 
credit  on  their  liability  for  the  aasets 
of  the  corporation  realized  by  the  re- 
eeirer,  but  only  for  the  net  assets, 
after  deducting  the  expenses  of  the 
receivership,  and  this  though  they 
are  not  parties  to  the  proceeding  in 
which  the  receiver  was  appointed. 
Where  they  are  not  parties  to  the 
cause  in  which  the  expensps  are  al- 
lowed, they  are  entitled  to  be  heard  SE 
on   the  aeeounti  of  the  receiver,  and 

7228 


B>8ee  JM223-4225,  infra. 

•OBernheimer  v.  Converse,  206  U.  S. 
516,  51  L.  Ed.  518;  Converse  v.  Ayer, 
197  Mass.  443,  84  N.  E.  98;  Marriott 
V.  Columbus,  S.  ft  H.  B.  Co.,  18  Ohio 
Dec.   (N.  P.)   133. 

That  such  expenses  may  be  Included 
in  fixing  the  amount  of  an  assessment 
against  stockholders  who  have  not 
paid  for  their  stock  in  full,  see  1 4101, 

M  Converse  v.  Ayer,  107  Mass.  443, 
84  N.  E.  08;  Marriott  v.  Columbus,  8. 
&  H.  K.  Co.,  16  Ohio  Dec,  (N.  P.)  135. 
See  also  i  1101,  supra. 

MCoyle  V,  Taunton  Safe  Deposit 
*  Trust  Co.,  216  Mass.  156,  103  N.  E. 
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li&bility  upon  stockholders  for  yiolation  of  the  %(»iimaiid  or  pro- 
hibition, as  a  punishment,  the  liability  is  penal,  and  not  contractual, 
although  the  statute  also  provides  a  remedy  in  favor  of  creditors  for 
enforcing  the  penalty,  A  penal  statute  is  one  which  imposes  a  pen- 
alty or  forfeiture  for  transgressing  its  provisions,  or  for  doing  a  thing 
prohibited,  and  it  ia  none  the  less  a  penal  statute  because  it  is  also 
remedial.'*  "It  is  the  effect,  not  the  form,  of  the  statute,"  said  the 
Illinois  court,  "that  is  to  be  considered,  and  when  its  object  is  clearly 
to  inflict  a  punishment  on  a  party  for  violating  it — i.  e.,  doing  what 
J8  prohibited,  or  failing  to  do  what  is  commanded  to  be  done, — it  is 
penal  in  its  character,  and  the  circumstance  that  in  punishing,  remedy 
is  likewise  afforded  to  those  having  an  interest  in  the  observance  of 
the  statute,  is  unimportant."" 

On  the  other  hand,  if  a  charter,  statutory  or  constitutional  pro- 
-vision  imposes  an  individual  liability  for  corporate  debts  upon  stock- 
holders, not  as  a  punishment  for  doing  an  act  prohibited,  or  for  omit- 
ting to  do  an  act  commanded,  but  merely  for  the  purpose  of  doing 
away  with  the  common-law  exempUon  of  stockholders  from  individual 
liability,  in  whole  or  in  part,  and  affording  additional  security  to 
creditors  of  the  corporation,  the  liability  thereby  imposed  is  not  penal, 
but  contractual,  in  its  nature.  While  it  is  true  that  the  contract  is 
made  between  the  creditor  and  the  corporation,  still  the  stockholders, 
by  becoming  or  being  members  of  the  corporation  when  a  valid 
statutory,  constitutional  or  charter  provision  expressly  declares  that 
they  shall  be  individually  liable  for  corporate  debts,  impliedly  agree 
to  become  so  liable  to  the  extent  prescribed.  The  liability,  therefore, 
is  not  imposed  upon  them  without  their  consent,  but  is  the  result  of 
their  agreement,  and  is  contractual  in  its  nature.^     The  statute  or 

■4  Sedgwick,  Stat.  &  Const.  Law,  14 ;  W  Okllfonila.    "Roya}    Trust    Co,  v. 

.Leyner  En^neering  Works  t.  Kemp-  MaeBean,  16S  Gal.  642,  144  Pae.  139; 

ncr,  183  Fed.  605;    Diversey  v.  Smith,  Ferguson  v.  Sherman,  116  Cal.  109,  37 

103  HI.  378,  42  Am.  Rep.  14;  Kleckner  L.  B.  A.  6S2,  47  Pac.  1023;  Kennedy  v. 

T.  Turk,  45  Neb.  176,  63  N.  W.  469;  CaUfornia  Sav.   Bank,  97   Cal.   93,  33 

Globe  Pub.  Co.  V.  State  Bank  of  Ne-  Am.  St.  Rep.  163,  31  Pac.  S46;  Linin- 

brwka,  41  Neb.  175,  27  L.  B.  A.  SS4,  ger  v.  Botsford,  32  Cal.  App.  386,  163 

59   N.    W.    083.      Bee   also    Seaton    v.  Pac.  63 ;  Miller  ft  Lax  v.  Katz,  10  Cal. 

Grimm,  110  Iowa  145,-  81  N.  E.  225;  App.  576,  102  Pac.   946;    Thomas  ». 

Coulbourn   v.    Boulton,    100   Md.   350,  MatthiesBen,  232  TI.  &.  221,  58  L.  Ed. 

59  Atl.  711;  Kolp  V.  Fleming,  6S  Ohio  677,    rev'g   judgment    192   Fed.    495; 

St.  321,  87  Am.  St.  Bep.  611,  62  N.  E.  Pinney  v.  Nelaon,  183  U.  S.  144,  46  L. 

334.    And  see  standard  works  on  atat-  Ed.  125;  Buttuer  y.  Adama,  236  Fed. 

utory  ctmatruction.  105;  Lanigan  t.  North,  69  Ark.  62,  63 

ee  Diverrey  v.  Smith,  103  IlL  378,  42  S.  W,  62. 

Am.  Hep.  14.  Ocdondo.    Adams  v,  Clark,  36  Colo. 
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constitution  "preecHbes  the  terms  upon  irhich  individuals  are  per- 
mitted to  transact  business  through  the  medium  of  a  corporation,  and 

Bank  of  Beading,  110  Fed.  503; 
Ward  V.  Josbn,  lOS  Fed.  224,  aff'g 
100  Fed.  076,  jadgment  aff'd  186  U. 
6.  142,  46  L.  Ed.  1093;  Hobbs  v.  Na- 
tional Bank  of  CommBrce  of  TTgiiiHui 
Citj,  Miiaouri,  96  Fed.  396;  Sebiifer  v. 
TruHteee  of  Columbia  College  in  Citjr 
of  New  York,  87  Fed.  166j  Love  v. 
PuBoy  ft  JODGB  Co.,  3  Pennew.  (Del.) 
6T7,  62  Atl.  542;  Pulaifer  7.  Greene, 
96  Me.  438,  S2  Atl.  921;  Broadway 
Nat.  Bank  v.  Baker,  176  Haas.  294,  57 
N.  E.  603;  Blair  v.  Newbegin,  65  Ohio 
St.  425,  58  L.  B.  A.  644,  62  N.  E.  1040; 
Eulp  V.  Fleming,  65  Ohio  Bt.  321,  87 
Am.  8t.  Bep.  611,  62  N.  E.  334.  Com- 
pare Marshall  v.  Bherman,  148  N.  T. 

0,  34  L.  B.  A.  757,  51  Am.  8t.  Bep. 
G54,  42  N.  E.  419;  Hancoek  Nat.  Bank 
V.  Faruum,  20  B.  I.  466,  40  Atl.  341, 
judgment  rev'd  176  U.  8.  640,  44  L. 
Ed.  619. 

Halne.  Johnaon  v.  Libbj,  111  Me. 
204,  Ann.  Cas.  1916  C  681,  88  AU.  667; 
Childs  V.  Cleaves,  95  Me.  498,  50  Atl. 
714;  Hawthorne  v.  Calef,  2  Wall.  (U. 
S.)  10,  17  h.  Ed.  776;  Putnam  v.  Miao- 
ehi,  189  Mass.  421,  109  Am.  St.  Rep. 
648,  4  Ann.  Cas,  733,  75  N,  B.  956. 

Marylajid.  Coulbourn  Bros.  v.  Beal- 
ton,  100  Md,  350,  59  Ati,  711;  Norrij 
V.  WrenHchall,  34  Md.  402;  Bepublie 
Iron  &  Steel  Co.  v,  Carlton,  189  Fed. 
126;  Myers  v.  Knickerbocker  Tmat 
Co.,  139  Fed.  Ill,  1  L.  E,  A.  (N.  6.) 
1171,  aff'g  133  Fed.  764.  See  also 
Knickerboekcr  Trust  Co.  v.  Iselin,  185 
N,  Y.  54,  113  Am.  St.  Bep.  863,  77  N. 
E.  877,  rev  'g  judgment  109  N.  Y.  App. 
Div,  688,  96  N.  Y.  Supp.  588;  Id.  53 
N.  Y.  MUe.  80,  103  N.  Y.  Supp.  1108, 
aff'd  122  N.  T.  App.  Div.  889,  106 
N.  Y.  Supp.  1134. 

Michigan.    Foster  v.  Bow,  120  Miek. 

1,  77  Am.  St.  Bep.  565,  79  N.  W.  696. 
UUmosota.     Hanson     v.    .Davison, 

73  Minn.  454,  76  N.  W.  254;  Selig  v. 


65,  10  Ann.  Cas.  774,  86  Pac.  642;  MU- 
ler  V.  Bpaulding,  107  Me.  264,  78  AU. 
358;  Miller  v.  Connor,  177  Mo.  App. 
630,  160  8.  W.  582. 

Florida.  Saussy  v.  Liggett,  78  So. 
334;  Charles  v.  Young,  76  Bo.  869; 
McNeill  V.  Pace,  69  Fla.  349,  68  80. 
177;  Heinberg  Bros.  v.  Thompson,  47 
Fla.  163,  37  Bcr.  71;  Oibba  v.  Davis,  27 
Fla.  531,  6  80.  633. 

Oflorgla.  Crawford  v.  Swteord,  94 
8.  E.  1025,  rev'g  judgment  20  Ga.  App. 
35,  92  8.  E.  394;  Brunswick  Terminal 
Co.  V.  National  Bank  of  Baltimore, 
99  Fed.  635,  48  L.  B.  A.  625,  rev'g 
judgment  88  Fed.  607. 

minois.  Golden  v.  Cervenks,  278 
III.  409,  116  N.  E.  273;  Bell  v.  Farwell, 
176  HI.  489,  42  L.  B.  A.  804,  68  Am. 
St.  Bep.  194,  52  N.  E.  346;  Queenan 
v.  Palmer,  117  111.  B19,  7  N.  E.  613; 
Diveraey  v.  Smith,  103  HI,  379,  42  Am. 
Kep.  14. 

Kamwa.  Donglasa  v.  Lof  tus,  85  Ean. 
720,  L.  B.  A.  1915  B  797,  Ann.  Cas. 
1913  A  378,  119  Pac.  74;  Walterscheid 
v.  Bowdish,  77  Kan.  665,  96  Pac.  56; 
Blocker  v.  Davidson,  74  Ean.  214, 118 
Am.  St.  Bep.  315,  86  Pac.  136;  Man- 
ley  V.  Mayer,  88  Kan.  377,  1  Ann.  Caa. 
825,  75  Pac.  550;  Pacific  Elevator  Co. 
V.  Wbitbeck,  63  Kan.  102,  88  Am. 
St.  Bep.  229,  64  Pac.  984;  Woodworth 
V.  Bowles,  61  Ean.  569,  60  Pac.  331 ; 
Whitman  v.  Oxford  Nat.  Bank,  176 
U.  S.  559,  44  L.  Ed.  587;  Schwartz  v. 
Loftus,  216  Fed.  320;  Little  v.  Eohn, 
185  Fed.  295;  Kamaden  v.  Enowles, 
151  Fed.  721,  10  L.  B.  A.  (N.  S.)  897; 
Harrison  v.  Remington  Paper  Co.,  140 
Fed.  385,  3  L.  B.  A.  (N.  8.)  954,  5  Ann. 
Cas.  314,  certiorari  denied  199  U.  S. 
607,  50  L.  Ed.  331  (mem.  dec.) ;  Anglo- 
American  Land,  Mortgage  &  Agency 
Co.  v.  Lombard,  132  Fed.  721,  certi- 
orari denied  196  U.  8.  638,  49  L.  Ed. 
630  (mem.  dec);  Whitman  v.  Citizens' 
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the  necessary  legal  effect  of  the  conditions  thna  preecribed  is,  that  a 
corporation  when  created  becomes  the  agent  of  its  stockholders  to 

Hunilton,  234  U.  8.  652,  58  L.  Ed. 
151S,  Ann.  Caa.  1917  A  104;  ConTerae 
V.  Hantilton,  2S4  U.  S.  243,  56  L.  Ed. 
749,  Ann.  Cas.  1913  D  1292,  ivv'g 
judgment  136  Wis.  SS9,  118  N.  W. 
190;  Bernheimer  v.  ConTerBe,  206  IT.  S. 
516,  51  L.  Ed.  516 ;  Converse  v.  Mears, 
162  Fed.  767;  Coaverae  v.  NichgU,  202 
Maaa.  270,  89  N.  E.  135;  Converae  t. 
AynT,  197  Maaa.  443,  84  N.  E.  98. 

UlBMnrt  Bogera  v.  Stag  Mia.  Co., 
ISS  Mo.  App.  6S9,  171  8.  W.  «7«; 
Blakeman  t.  Beaton,  9  Mo.  App.  107. 

HontKDA.  Barth  t.  Po«k,  51  Mont 
418,  155  Poc  2S2. 

NflbnAa.  Qosa  v.  Carter,  156  Fed. 
746;  WjmBa  v.  Bowman,  127  Fed.  257. 

How  Totk.  Howarth  t.  Angle,  162 
N.  T.  179,  47  L.  B.  A.  726,  B8  N.  E. 
489;  Close  T.  Potter,  15S  N.  T.  145, 
49  N.  E.  686;  Coehran  t.  Wiecbsra, 
119  N.  T.  398,  7  L.  B.  A.  553,  23  N.  E. 
803;  Ctrrning  v.  MeCnlloiigb,  1  N.  T. 
47,  49  Am.  Dec.  S87;  Van  Tuyl  v. 
Schwab,  174  App.  Itiv.  665,  161  N.  T. 
Supp.  323,  aff'd  220  N.  T.  661,  116 
K.  E.  lOSl;  Leighton  v.  Leigbton  Lea 
Aaa'n,  146  App.  Div.  255,  130  N.  T. 
Snpp.  936;  Kicharda  v.  GUI,  138  App. 
Div.  76,  122  N.  T.  Snpp.  BSD;  Girba- 
kian  V.  Coatikyan,  126  App.  Div.  812, 
111  N.  T.  Supp.  243;  Bicharda  t. 
Schwab,  101  Miac.  128,  167  N.  Y.  Supp. 
535;  Barnes  v.  Arnold,  23  Misc.  1B7, 
51  N.  Y.  Bapp.  1109,  aff'd  43  App.  Div. 


92  Mo.  App.  560,  69  S.  W.  105. 

OkUboma.  Lankford  v.  Menefe'e, 
45  Okla.  228,  145  Pae.  375. 

South  OuoUsa.  Sullivan  v.  SulU- 
ma  Mfg.  Co.,  14  S.  C.  404. 

Bonth  Dakota^  Bearse  v.  Mabie,  103 
Masa.  451,  84  N.  E.  1015. 

loinagBM.  Van  Tuyl  v.  Carpenter, 
1S5  Tebn.  629,  188  S.  W.  S34 ;  Wood* 
V.  Wicka,  7  Lea  40. 

Vennont.  Barton  Nat.  Bank  v.  At- 
kins, 72  Vt.  33,  47  AtL  176. 

Washington.  Howarth  v.  Lombard, 
175  Maaa.  S70,  40  L.  B.  A.  301,  56  N.  E. 
888;  Htrwartb  v.  Angle,  1B2  N,  Y.  179, 
47  L.  E.  A.  725,  56  N.  B.  48B,  aff'g 
39  N.  Y.  App.  Div.  151,  57  N.  T.  Snpp. 
.187,  25  N.  T.  Miac.  551,  55  N.  Y. 
Supp.  1108;  Elug  V.  Coehran,  76  Vt. 
141,  104  Am.  St.  Bep.  922,  56  Atl.  667. 

W«M  Virginia.  Nimick  v.  Mingo 
Iron  Worka  Co.,  25  W.  Va.  184. 

WlaconaliL  Bebbein  v.  Babr,  109 
Wia.  136,  85  N.  W.  315. 

"The  basis  of  th»  stockholder 'a  lia- 
bility and  of  the  action  to  enforce  It 
is  his  contract  to  pay  tbe  debts  of  the 
corporation.  Tbe  Constitution,  the 
statutes  under  which  tbe  corporation 
I!  organized,  and  the  eatablished  rules 
of  law  in  force  when  he  became  a 
stockholder,  are  read  into  and  become 
a  part  of  hia  contract.  By  bis  anb- 
scriptiou  for  his  stock,  or  by  hia  re- 
ceipt and  acceptance  of  it,  be  sol- 
314,  SI  N.  Y.  Snpp.  85,  169  N.  Y.  611,      emnly  agrees,  iu  conaideration  of  the 


62  N.  E.  1093;  Piatt  v.  Wilmot,  193 
V.  S.  602,  48  L.  Ed.  800. 

North  Oandlna.  Smathen  v.  West- 
era  Carolina  Bank,  185  N.  C.  410,  47 
8.  E.  393. 

Mortb  Dakota.  Johnson  v.  Morgan, 
178  Iowa  577,  160  N.  W.  2. 

Ohio.  Hawkins  v.  Furnace  Co.,  40 
Ohio  St.  507;  Brown  v.  Hitchcock,  36 
Ohio  St.  678;  Kirtley  v.  Hobnes,  107 
Fed.  1.  52  L.  R.  A.  738;  Pfaff  v.  Gmen, 


benefits  derived  from  its  ownership, 
that  he  will  faithfully  perform  the 
obligations  and  discharge  tbe  duties 
imposed  upon  a  stockholder  by  the 
Constltntion,  the  statutes,  and  the 
law."  Harrison  v.  Bemington  Paper 
Co.,  140  Fed.  385,  3  L.  B.  A.  (N.  S.) 
954,  5  Ann-  Caa.  314,  certiorari  denied 
199  U.  a.  607,  SO  L.  Ed.  331  (mem. 
dec.). 
"By  the   act   at    nbscriptioii  for 
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make  such  contracts  and  incur  such  liabilities  as  are  authorized  by 
law  and  its  articles  of  incorporation,  and  the  contracts  which  it  th»w 
makes  bind  the  stockholders  to  the  extent  named,"  " 

Thus,  the  liability  is  contractual  in  the  sense  of  the  conatitntiona! 
prohibition  against  laws  impairing  the  obligation  of  contracts,  so  that 
the  le^slature  cannot  eonstitutioually  relieve  stockholders  from  a 
liability  for  existing  debts  by  repealing  a  statute  in  force  when  the 
debts  were  contracted,"  and  in  the  sense  that  it  survives  the  death 
of  the  stockholder  and  may  be  enforced  against  his  estate."  And  it 
has  also  been  held  to  be  contractual,  within  the  meaning  of  a  statute 


Htocb,  the  Btockholder  assumes  the  pro- 
Tisions  of  the  law  creatiag  his  liabil- 
itj  for  the  debt  of  the  company  as 
part  of  the  contract  of  subseriptim. " 
Gibbs  V.  Davis,  27  Fla.  531,  8  So.  633, 
quoted  with  approval  in  McNeill  v. 
Pace,  69  Fla.  349,  66  So.  177. 

"A  purchaser  of  stock  after  it  is 
ieaued  assumes  the  same  statutory  lia- 
bility by  the  contract  of  purchase." 
McNeUI  V.  Face,  69  Fla.  349,  6S  So. 
177. 


' '  There  is  an  implied  contract  on  his 
part,  entered  into  when  he  acquires  his 
stock,  that  he  will  be  liable  in  the 
manner  and  to  the  extent  prescribed 
by  the  statute. ' '  Van  Tnyl  v.  Schwab, 
174  N.  T.  App.  Div.  665,  161  N.  T. 
Supp.  323,  aff'd  220  N.  T.  661,  116 
N.  E.  loai. 

"This  liability,  unlike  the  liability 
imposed  by  the  statute  upon  directors 
or  officers  of  & '  eorporatiou  for  its 
debts,  because  of  their  fraud  or  negli- 
gence in  the  management  of  the  af- 
fairs of  the  corporation,  is  not  penal 
in  its  nature, — tir  be  regarded  aa  s 
purely  statutory  liability — it  is  a  lia- 
bility voluntarily  assumed  by  the  act 
of  becoming  a  stockholder,  and  an 
obligation  thus  assumed  is  purely  con- 
tractual, contains  all  the  elements  of  a 
contract,  and  is  ta  be  enforced  as 
such."  Adams  v.  Clark,  36  Colo.  65, 
10  Ann.  Ca*.  774,  85  Pac.  642. 

"The  provision  of  the  statute  does 
not  create  the  liability;  It  is  merely  a 

7232 


legislative  requirement  that  whoever 
becomes  a  stockholder  shall  at  the 
same  time  aasume  aji  individual  lia- 
bility to  the  creditor;  it  is  to  declare 
the  legal  efFeet  of  the  acts  of  the 
parties,  which  enable  them  to  eon- 
tract  in  a  manner  not  authorized  at 
aommon  law."  Kulp  v.  Fleming,  65 
Ohio  St.  321,  87  Am.  St.  Bep.  611,  6S 
N.  E.   334. 

"Perhaps  a  better  statement  of  the 
principal  would  be  that  the  liability 
arises  out  of  the  statute  which  imposes 
it,  but  the  statute  becomes  binding  on 
the  stockholder  through  hi^  subscrip- 
tion, whereby  he  places  himself  in 
such  relation  to  it,  as  that  he  is  bound 
by  its  terms,  and  so  may  be  said  to 
agree  by  implication  that  he  will  pay 
when  the  conditions  of  hig  liability 
for  a  specified  amount  are  lawfully 
made  to  appear."  Van  Tuyl  v.  Oer- 
penter,  135  Tenn.  629,  188  8.  W.  234. 

87  Kennedy  v.  California  8av.  Bank, 
t>7  Cal.  93,  33  Am.  St.  Bep.  163,  31 
Pac.  846. 

"The  liability  of  a  Btockholder  Is 
one  founded  npiro  contract  made  by 
the  corporation  for  and  on  accornnt  of 
its  stockholders,  their  personal  liabil- 
ity attaching  to  and  attending  that  of 
the  corporation."  Kiefhaber  Lum- 
ber Co.  V,  Newport  Lumber  Co.,  15 
Cal.  App.  37,  113  Pac.  691. 

■•See  14147,  supra. 

<•  See  }  4195,  inf rs. 
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to  facilitate  the  recovery  of  judgmeot  in  suits  "where  the  cause  of 
action  is  a  contract,  whether  in  writing  or  not,  or  whether  express 
or  implied,"  "  within  the  statute  of  limitations,^^  and  within  a  statute 
authorizing  an  attachment  in  an  action  on  a  contract,^'  and  within  a 
statute  defining  the  jurisdiction  of  courts  in  actions  arising  upon  con- 
tracts.™ Some  courts,  however,  have  held  that  the  liability  imposed 
by  such  a  statute  is  a  statutory  liaibility  and  not  in  any  sense  a  con- 
tractual one.'* 

A  contractual,  and  not  a  penal,  liability  is  imposed  by  a  statutory 
or  constitutional  provision  which,  for  the  purpose  of  affording  ad- 
ditional security  to  creditors,  and  not  as  a  punishment  or  penalty 
for  doing  or  omitting  any  act  prohibited  or  commanded,  declares  that 
stockholders  shall  be  personally  liable  for  all  debts  and  demands  con- 
tracted by  the  corporation,  or  all  debts  and  demands  of  a  particular 
kind,  whether  the  liability  is  unlimited  in  amount,  or  limited  to  the 
amount  of  stock  held  by  the  stockholders  respectively,  or  in  proportion 
to  the  amount  of  their  stock.""    The  fact  that  the  liability  ceases  when 


TONorriB  V.  "Wrenachall,  34  Md.  492. 

n  See  I  423S,  infra. 

7B  Kennedy  v.  CalifOTnU  Sav.  Bank, 
97  CbI.  93,  33  Am.  St.  Bcp.  163,  31 
PflC.  846;  Adams  v.  Ciark,  36  Colo.  65, 
10  Ann.  Caa.  774,  85  Pac.  642. 

Ai  to  the  remedy  by  attaebment 
geuerallj,  see  {  4222,  infra. 

7S  Dennis  v.  Superiw  Court,  91  Ca!, 
548,  27  Pac.  1031;  Goulbourn  Bros.  v. 
Btnilton,  100  Md,  350,  59  Atl.  711. 

74  Arkansas.  Davii  v.  Moore,  130 
Ark.  128,  197  8.  W.  285. 

MinlMli^  RobitLCtt  V.  Starling, 
72  Misa.  652,  18  So.  421. 

Nav  HampahlTe.  Tompkins  v. 
Blakey,  70  N.  H.  584,  49  Atl.  Ill;  Crip- 
pen  V.  Laighton,  69  N.  H.  540,  46  L. 
R,  A.  467,  76  Am.  St.  Bep.  193,  44  Atl. 
fi38;  Rice  v.  Merrimack  Hosiery  Co., 
56  N.  H.  114,  138. 

Kortb  GuoUuik  Smathera  v.  West- 
em  Carolina  Bank,  155  N.  C.  283,  Ann. 
-  Caa.  1912  C  39S,  71  S.  E.  345. 

IUKkl«  Island.  Saylea  v.  Bates,  15  B. 
L  342,  5  Atl.  497.  See  also  Hancock 
Nat.  Bank  v.  Farnnm,  20  B.  I.  466, 
40  Atl.  341,  judgment  rev'd  176  U.  8. 
640,  44  L.  Ed.  619. 


Liability  of  atoekholders  for  the 
debt  a  of  the  corporation  <fver  and 
above  the  amount  dne  on  their  stock 
"arises  altogether  by  force  of  the 
Statute,  and  not  (Tut  of  the  contract 
between  the  stockholders  and  the  cor- 
poration. The  obligation  of  that  eon- 
tract  is  merely  that  the  eorporaticn 
ahall  answer  to  the  stockholders  to 
the  extent  of  the  par  value  of  tbe 
stock  and  the  accumulated  profltB ;  in 
other  words,  the  value  of  the  stock  is 
the  measure  of  the  contractual  liabil- 
ity of  the  corporation  to  its  Stock- 
holders." Davis  V.  Moore,  130  Ark. 
128,  197  S.  W.  2B5. 

nunitod  SUtss.  Biohmond  v. 
Irons,  121  U.  S.  27,  30  L.  Bd.  864; 
Hawthorne  v.  Calef,  2  Wall.  10,  17  L. 
Ed.  776. 

OaUfonU^  Fergnaon  v.  Sherman, 
116  Cal.  169,  37  L.  R.  A.  622,  47  Pac. 
1023;  Kennedy  v.  California  Sav. 
Bank,  97  Cal.  93,  33  Am.  St.  Rep.  163, 
31  Pac.  846;  Toung  v.  Bosenbaum,  39 
Cal.  646. 

Oonnectdcnt.  Paine  v.  Stewart,  33 
Conn.  616. 

nilnolB.     Bell   V.  FarweU,  176  DL 
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the  prescribed  conditions  are  complied  with  does  not  change  the 
nature  of  the  liability  and  make  that  a  penalty  which  would  other- 
wise be  a  liability  founded  on  contract.^ 

It  has  been  held  that  a  statute  authorizing  the  formation  of  a  cor- 
poration, and  providing  that  it  shall  not  commence  business,  until 
certain  specified  thii^  are  done,  and  that,  until  those  things  are 
done,  the  corporators  shall  be  severally  liable  for  all  the  debts  of  the 
company,  either  without  limit,  or  to  the  extent  of  the  stock  held  by 
them  respectively,  is  penal  ia  its  character.''^  It  has  been  so  held, 
for  example,  of  a  statute  authorizing  the  formation  of  a  corporation, 
but  prohibiting  it  from  commencing  business  until  the  whole  amount 
of  its  capital  stock  is  paid  in,  and  a  certificate  thereof  by  the  cor- 
porators filed,  and  providing  that,  until  this  is  done,  the  corporators 
shall  be  severally  liable  for  all  the  debts  and  responsibilities  of  the 
company  to  the  amount  of  their  stock.'''  And  it  has  also  been  held 
that  a  penal  liability  is  imposed  by  a  statute  making  stockholders 
liable  for  corporate  debts  in  case  the  corporation  fails  to  comply  sub- 
stantially with  the  statutory  requirem^ts  in  relation  to  the  organiza- 
tion of  corporations  and  the  giving  of  notice  thereof,^  or  fails  to  make 
and  file  annual  reports  or  certificates  required  by  law,"  by  a  statute 
imposing  liability  upon  persons  who  organize  a  corporation  and 
transact  business  in  its  naqie  before  the  minimum  capital  stock  is  sub- 

4S9,  iZ  h.  B.  A.  604,  fiS  Am.  Bt.  Bep.  ?■  Diverser   v.   Smith,   103   XIL   37S, 

1S4,  53  N.  E.  346;  Qtteenan  v.  Palmer,  42  Am.  Bep.  14;  Gridlej  v.  Barnea,  103 

117  HL  619.  111.  211;  Weidenger  v.  Spruance,  101 

Mj-lUgM     Foster  v.  Bow,  120  Mich.  Hi.  27S;  Norria  v.  Wrenscball,  34  Md. 

1,  77  Am.  St.  Bep.  SS5,  79  N.  W.  696;  493. 

Western  Nat.  Bank   of  New  York  v.  VBHogue  v.  Capital  Nat.  Bank,  47 

l.awrcnce,   117   Mich.   669,   76   N.   W.  Neb.  929,  66  N.  W.  1036;  Kleekner  v. 

105;  In  re  Warren's  Estate,  S2  Mich.  Turk,  45  Neb.  176,  63  N.  W.  469. 

557,  la  N.  W.  3S6.  MBaylesv.  Brown,  40  Fed.  S;  Cable 

Hlnnasota.    Eencke  v.  Twomej,  58  v.  McCune,  26  Mo.  371,  72  Am.  See. 

Minn.  550,  60  N.  W.  687.  214;  Globe  Pub.  Co.  v.  State  Bank  of 

Naw  Tort      Cochran   v.   Wiechers,  NebraAa,  41   Neb.   175,  27  L.   B.  A. 

119  N.  T.  399,  7  L.  B.  A  553,  23  N.  E,  854,  59  N.  W.  683;  Starkweather  & 

803;   Coming  v.  HeCuUough,  I  N.  T.  Shepley  v.  Brown,  25  B.  L  112,  55  Atl. 

47,  49  Am.  Dee.  287;  Harger  v.  Mc-  201;  EUton  t.  Providence  Tool  Co.,  22 

CuUough,  2  Den.  119.  B.  J.  605,  48  Aa  1039;  Wing  v.  Slater, 

WlicoiudiL      Coleman  t.  White,  14  19  B.  L  597,  33  L.  B.  A  066,  35  AtL 

Wis.  700,  80  Am.  Dec.  797.  302.     B«e  also  HaUey  v.  McLean,  12 

"Flash  V.  Conn,  109  U.  8.  371,  27  Allen     (Mass.)     438;    Derriekwn    v. 

1..  Ed.  966.  Smith,  27  N.  J.  L.  186. 

TTDivcrsej   v.   Smith,   103   III.   378,  As  to  the  statutes  imposing  liability 

42  Am.  Bep.  14.  upon  officers,  see  S  2597  et  esq.,  aapra. 
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scribed,*^  and  by  a  statute  making  the  stockholders  of  a  bank  mdivid- 
ually  liable  on  paper  issued  in  violation  of  a  statutory  prohibition.*' 
On  the  other  hand,  it  has  been  held  that  a  «oatractual,  and  not  a 
penal,  liability  is  imposed  by  a  statnte  -which  does  not  prcAiibit  doing 
business  and  contracting  debts  before  paj'ment  of  the  capital  stock 
and  filing  of  a  certiiicate,  but,  for  the  protection  of  creditors,  makes 
stockholders  individually  liable  for  debts  until  this  is  done,"  on  the 
theory  that  such  a  statute  "says  the  thing  may  be  done,  and  the  stock- 
holders, etc.,  shall  be  liable,  either  absolutely  or  until  some  subsequent 
thing  shall  be  done.  In  the  one  case  the  liability  is  in  consequence 
of  violating  the  law,  or  suffering  it  to  be  violated;  in  the  other  the 
liability  is  incurred  jn  strict  compliance  with  the  law, — in  short,  in 
the  one  case  the  liability  is  for  a  wrong  done — a  tort;  in  the  other  it 
is  Tip(m  contract."  •*  It  has  been  held  that  a  statute  which  prohibits 
the  tran:Saction  of  business  until  the  letters  patent  and  a  certified  copy 
of  the  charter  have  been  recorded,  and  affidavits  filed  that  a  certain 
per  cent  of  the  capital  stock  has  been  subscribed  and  paid,  and  making 
the  stockholders  personally  liable  for  the  corporate  debts  as  partners 
in  case  the  corporation  transacts  any  business  before  complying  with 
its  provisions,  does  not  prescribe  a  penalty  or  forfeiture  tor  failure 
to  perform  duties,  but  imposes  or  continues  a  contract  obligation 
upon  stockholders.**  And  it  has  also  been  held  that  a  statute  making 
the  stockholders  of  foreign  corporations  personally  liable  on  its  con- 
tracts made  before  compliance  with  the  statutes  prescribing  conditions 
on  which  such  corporations  may  do  business  within  the  state,  though 
penal  in  its  nature,  is  not  a  penal  law  in  such  sense  as  to  prevent  the 

SI  In  J(din  V.  Farwell  Go.  v.  Jaelucii  SS3,  23  N.  E.  803;  Wilea  v.  SuyO&m, 

8toreB,  13T  Ga.  174,  73  8.  E.  13,  such  64  N.  T.  173. 

a  liability  was  held  to  be  so  far  penal  M  Diverse;   v.   Smith,   103   111.   37S, 

in  its  QBtnre  as  to  require  a  atriet  eia-  42  Am.  Bep.  14. 

stiuction.  UThis  has  been  held  to  be  true  of 

SBLawler  t.  Burt,  7  Ohio  Bt.  340.  the    Florida    statuto    making    stock- 

SS  Cuykendall  v.  Miles,  10  Fed.  342;  faolder^  liable  for  corporate  debts  as 

Flash  V.  Conn,  16  Fla.  428,  26  Am.  Bep.  r<"^tuer8,  if  the  corporation  transacts 

721,   109   U.   8.   371,   27   L.   Ed.   066;  buaiuess  before  its  letters  patent  and 

Diversey  v.   Smith,  103  HI.  378,  42  a  certified  copy  of  it#  charter  has  been 

Am.   Bep.   14;   Corwith   v.   Culver,  69  recorded   and   before  it  has  filed   du- 

ni.  602;  Steel  v.  Dunne,  65  111.  298;  plicate  affidavits  that  tea  per  cent  of 

Culver  V.  Third  Nat.  Bank  of  Chicago,  its  capital  stock  has  been  subscribed 

64   nl.  528;  Lan^  v.  LutE,   180  N.  Y.  and  paid.     Charles  v.  Young,  —  Fla. 

254,  73  N.  E.  24,  aff'g  83  N.  Y.  App.  — ,    76    So.    869;    Heinberg    Bros.    v. 

Div.  534,  82  N.  Y.  Supp.  319;  Cochran  Thompson,  47  Pla,  163,  37  8o.  71. 
T.  Wiechera,  119  N.  T.  309,  7  L.  B.  A. 
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enforcemeDt  of  the  liability  in  another  Btate.**  A  statute  imposing 
individual  liability  on  stockholders  for  debts  due  and  owing  to  labor- 
ers, servants  or  employees,  has  also  been  held  to  be  penal." 

The  liability  of  stockholders  in  a  national  bank,  though  in  a  sense 
contractual,  does  not  arise  wholly  out  of  contract,  but  is  rather  a 
liability  imposed  by  the  statute.**  For  this  reason  it  has  been  held 
that  it  may  be  enforced  af^nst  a  married  woman  who  has  lawfully 
become  the  owner  of  stock  in  such  a  bank  even  in  a  state  where  her 
GMumon-Iaw  disability  to  contract  has  not  been  removed  by  statute.** 
And  also  that  the  statute  of  limitations  relative  to  actions  to  oiforce 
a  statutory  liability  applies  to  actions  to  enforce  it  rather  than  the 
statute  relative  to  actions  on  contracts.**  It  is  so  far  contractual  that 
it  survives  the  death  of  the  stockholder,  however.*^ 

The  federal  courts  will  follow  the  decisions  of  the  highest  court  of 
the  state  where  the  statute  was  enacted  in  determining  whether  the 
liability  thereunder  is  contractual  or  penal.** 

W  Leyiier  Engineering  Works  v. 
Kempner,  163  Fed,  605. 

But  Bee  TTtley  v.  Clark-Gardner 
Lode  Mln.  Co.,  4  Colo.  369,  where  this 
provision  is  referred  to  bb  one  preHcrib- 
ing  a  penalty. 

•7Lawa  1909,  c.  61,  g  57;  Conscrl. 
T.awB,  c.  59,  is  penal.  Farnum  v.  Har. 
riaon,  167  N.  Y.  App.  Div.  704,  158- 
N.  T.  8upp.  835,  aff'a  218  N.  T.  672, 
113  N.  E,  1055. 

St  Christopher  v.  Norvell,  201  V.  B. 
218,  50  L.  Ed.  732,  5  Ann.  Caa.  740, 
aff'g  134  Fed.  842;  McClaine  v.  Ran- 
kin, 197  U.  8.  154,  43  L.  Ed.  702,  3 
Ann.  Oaa.  500,  rev'g  119  Fed.  llOj  Key- 
ser  V.  Milton,  228  Fed,  594,  certiorari 
denied  241  TJ,  8,  661,  60  L,  Ed.  1226 
(mem.  dee.);  Aldrich  v.  Bingham,  131 
Fed,  363;  Hobinson  v.  Turrentino,  59 
Fed.  554;  Witters  v.  Sowles.  32  Fed, 
767;  Id.  35  Fed.  640,  1  L.  B.  A.  64.  See 
also  McDonald  v.  Thompson,  184  V.  8. 
71,  46  L.  Ed.  437,  aff'g  101  Fed.  183. 

In  the  following  caeca  the  liability 
ie  said  to  be  contractual.  Bichmond 
V.  Irons,  121  V.  B.  27,  30  L.  Ed.  864; 
Deweese  v.  Smith,  106  Fed.  438,  66 
L.  B.  A.  971,  rev'g  judgment  97  Fed. 
309,  Judgment  aff'd  187  U.  8.  637,  47 
L.  Ed.  344  (mem.  dec.) ;  Hill  v.  Ora- 

7236 


531. 

In  Concord  First  Nat.  Bank  v. 
Hawkins,  174  U,  S.  364,  373,  43  L. 
Ed.  1007,  rev'g  judgment  79  Fed.  51, 
it  is  said  "Undoubtedly,  the  obliga- 
tion is  declared  by  the  statute  to  at- 
tach to  the  ownership  of  the  ttock,  and 
in  that  sense  may  be  said  to  be  atatn- 
tory.  But  as  the  ownership  of  the 
stock,  in  most  cases,  arises  from  the 
volnntary  act  of  the  stockholder,  ha 
must  be  regarded  as  having  agreed 
or  contracted  to  be  subject  to  the  obli- 
gation." The  court  further  said  that 
whether  the  liability  was  statutory  or 
contractual  was  not  a  practical  ques- 


the  e 


In  Weitzel  v.  Brown,  224  Ifaai.  190, 
112  N.  E.  945,  the  liability  is  said  to 
he  cwntractual  and  not  statntory. 

■>8ee  I  4188,  infra. 

M  See  i  4242,  infra. 

M  Matteson  v.  Dent,  176  TI.  &  521, 
44  L,  Bd.  571,  aff'g  73  Minn.  170,  75 
N.  W.  1041;  Bichmond  v.  Irons,  121 
U.  S,  27,  3D  L.  Ed.  864;  Rankin  v.  Mil- 
ler, 207  Fed.  602.   See  i  4195,  infra. 

MPlaah  V.  Conn,  109  U.  S.  371,  27 
L.  Ed.  966. 
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g  4177.  Whflthear  the  liabUi^  is  that  of  nmtieB  or  goaranfamk  It 
has  often  been  said  that  the  individual  contractual  liability  of  stock- 
holders for  corporate  debts,  imposed  by  a  charter,  statutory  or  c<»i- 
etitutional  provision,  is  that  of  sureties  or  guarantors,  or  is  analogous 
to  such  a  liability.**    And  on.  this  theory  it  has  been  held,  under  some 


Id  IiOTiiei  Engineering  Works  v. 
Eempner,  163  Fed.  605,  it  was  held 
that  tha  qaeHticm  was  one  of  general 
juriapmdenee,  which  a  federal  eonrt 
sitting  in  another  atate  must  deter- 
mine, nneontroUed  hy  local  deciaiona. 

n  Owrgia.  See  Wheatley  v.  Glover, 
12S  Ga.  710,  54  8.  E.  626.  And  see 
Brnnewick  Terminal  Co.  t.  National 
Bank  ot  Baltimore,  192  U,  8.  386,  48 
Ii,  Ed.  4B1,  afl'g  112  Fed.  812,  where 
a  Hpecial  charter  of  a  Georgia  corpora- 
tion in  terms  provided  that  the  stock- 
holders should  be  liable  as  luretiea, 

Kansaa.  Pacific  Elevator  Co.  v. 
Whitbeck,  Q3  Ean.  102,  S8  Am.  St 
Bep.  £29,  64  Pac.  SS4;  Eayward  v. 
Seneenbaugh,  141  111.  App.  305,  Beo 
also  Bamsden  v.  Knowles,  151  Fed. 
718.  "While  a  stockholder  is  not  in 
liU  respects  a  surety  (or  the  debts  of 
the  corporation,  still  he  stands  in  the 
relation  of  a  anrety. "  Pacific  Ele- 
vator Co.  V.  Whitbeck,  63  Kan.  102, 
8S  Am.  St.  Bep,  229,  64  Pac.  984. 

Maasactansatts.  Grew  v.  Breed,  10 
Mete.  569, 

Hinnaaota.  Minneapolis  Baseball 
Co.  V.  aty  Bank,  66  Minn.  441,  38 
L.  E.  A.  416,  69  N,  W.  331,  ' '  The  con- 
slitntionnl  liability  is  aui  generis,  yet 
it  is  in  many  respects  analogous  to 
that  of  surety  or  guarantor,  and  sus- 
tains the  relation  of  surety  for  the 
debts  of  the  corporation."  Way  t. 
Barney,  116  Minn.  285,  38  L.  B.  A^ 
(N.  a.)  648,  Ann.  Gas.  1913  A  719,  133 
N.  W.  801.  And  see  to  tbe  same  ef- 
fect, Willis  V.  Mabon,  48  Minn.  140, 
16  L.  B.  A.  281,  31  Am.  Bt.  Bep.  686, 
SO  N,  W.  1110.  Where  tbe  liability 
of  one  who  has  transferred  his  stock 
for  a  debt  contracted  while  he  was  a 


atoekholder  is  secondary  to  that  ot 
the  transferee  and  that  of  the  corpo- 
ration, his  position  is  in  a  sense  that 
of  a  surety.  Way  v.  Mooers,  135 
Minn.  339,  160  N.   W.  1014, 

Haw  Hampahlrfc  Hub  Const.  Co.  v, 
New  England  Breeders'  Club,  76  N. 
H.  289,  82  Atl.  104;  Hieka  v.  Burns, 
38  N.  H.  141. 

Kew  Toik.  In  Barnes  v.  Arnold,  23 
Mis«.  197,  51  N,  T.  Supp.  1109,  aft'd 
43  App.  Div.  314,  61  N.  Y.  Bupp.  85, 
169  N.  T.  611,  62  N.  E.  1093,  it  ia 
said  "The  corporation  is  the  prin- 
cipal debtor,  and  the  stoekhrider's  in- 
dividual liability  is  that  of  a  sure- 
ty. ' '  In  Assets  Eealization  Co.  v, 
Howard,  70  Misc.  651,  127  N.  T. 
Supp,  798,  judgment  aft'd  152  App. 
Div.  BOO,  136  N.  Y.  Snpp.  1130,  211 
N.  Y.  430,  105  N.  E.  680,  it  is  said 
"The  stockholders  stand  somewhat  in 
the  relation  of  sureties  on  the  in- 
debtedness." In  thla  case  the  court 
of  appeals  says  that  "sometimes  it  ia 
queried  whether  the  liability  is  that 
of  a  surety  or  a  principal  debtor," 
Lnt  does  not  pass  on  the  qnestion. 
In  Moss  V.  McCullough,  5  Hill  131,  it 
was  held  that  the  stockholders  occopy 
the  relation  of  sureties.  In  Hargcr  v. 
McCulloagh,  2  Den.  119,  and  Moss  v. 
UcCullou^,  7  Barb.  200,  it  was  held 
that  tbe  stockholders  were  prin^pal 
debtors,  where  they  were  made  Jointly 
and  severally  liable  for  the  debt, 
though  only  after  an  execution  re- 
turned nnsatisfied  against  the  com- 
pany. In  Moss  V.  Averill,  10  N.  Y. 
449,  it  is  said,  "the  notion  which  at 
one  time  prevailed,  that  the  stockhold- 
ers were  guarantors  or  suretiea  of  the 
corporation,  has  been  repudiated  by 


d  by  Google 


§  4177]  FaiTAne  Cobpobations  [Cfa.  56 

of  the  statutes,  that  a  gtockholder  is  dischai^ed  from  liability  to  a 
creditor  by  the  latter 's  eztendiog  the  time  for  payment  by  the  cor^ 
poration,  and  accepting  its  note ;  •*  or  by  parting  with  or  rendering 
unavailable  any  security  or  fund  which  he  has  a  right  to  ^ply  in 
satisfaction  of  tke  debt;  **  that  a  proTision  in  the  insolvency  law  that 
the  release  of  any  insolvent  debtor  onder  the  act  "shall  not  operate 
to  discharge  any  other  party  liable  as  surety,  guarantor,  or  otherwise 
for  the  same  debt,"  applies  to  stockholders  who  are  by  statute  or  by 
the  constitution  made  liable  for  debts  of  the  corporation ;  **  that  it  is 
not  necessary  to  show  that  the  corporaticm  is  insolvent  in  order  to  en- 
force the  liability  of  the  stockholder;*'  that  a  judgment  recovered 
against  a  corporation  is  not  even  prima  facie  evidence  of  indebtedness 
in  an  action  against  stockholders  to  enforce  their  individual 
liability ;  **  that  no  action  can  be  maintained  against  the  stockholder 
unless  the  liability  of  the  corporation  exists  at  the  time  when  the 
action  is  commenced  ;••  that  a  creditor  cannot  maintain  an  action 
against  a  stockholder  without  notice  of  the  corporation's  neglect  to 
pay  the  debt ;  *  and  that  the  cause  of  action  accrues  against  a  stock- 
holder, and  the  statute  of  limitations  begins  to  run  in  his  favw,  im- 
mediately upon  the  default  of  the  corporation.* 
In  other  cases,  under  differmt  provisions,  it  has  been  expressly  and 

tbia  court,"  eiting  Coniiiig  v.  UcCul-  MSee  |  4257,  intra, 

lough,  1  N.  Y.  i7,  19  Am.  Dec.  287.  ••  Sea  1 42S7,  infra. 

See  also  UiUer  t.  White,  50  M.  Y.  137.  M  Bee  1 4264,  infra. 

Booth  OuoUua.    In  Mniine  &  Elver  >T  Tezna,  O.  ft  N.  B.  Oo.  v.  Berlin, 

PboBpbnte  Uin.  &  Mfg.  Co.  v.  Brad-  —  Tex.  Civ.  App.  —,  165  8.  W.  62. 

hj,  105  U.  S.  175,  26  L,  Ed.  1034,  it  MHoss  v.  McCullough,  5  Hill   (N. 

was  held  that  the  liability,  under  &  Y.)  131. 

South  Carolina  statute  making  stock-  As  to  the  conclusiveness  of  such  a 

holders  liable  until  the  full  amount  of  judgment  generaJlj,  see  1 4236,  infra, 

the  eapital  stock  had  been  paid  in  and  "it  was  so  held  in  relation  to  the 

a    certificate    thereof   filed,    ww,  in  liability    of   stockholders    of   Kansas 

one  aspect,  &  suretyship  for  the  cor-  corporations.    Pacific  Elevator  Co.  v. 

poration,  in  view  of  a  provision  giv-  Whitbeek,   63   Kan.   102,   88   Am.  St. 

ing   a  stockholder   paying   a   debt  of  Hep.   229,   64   Pae.   984;    Hayward   v. 

the   company  for   which   he  was  pei-  Soneenbaugh,  141  HI.  App.  395.     But 

eonally  liable  an  action  against  It  for  aee  Ramsden  v.  Knowles,  151  Fed.  718. 

indemnity.  1  Hicks  v.  Bums,  38  N.  H.  141. 

T«zu.    Texas,  G.  &  N.  B.  Co.  v,  Ber-  ■  Bennett  v.  Thome,  36  Wash.  253, 

lin,  —  Tex.  OIt.  App.  — ,  165  B.  W,  68  L.  R.  A.  113,  78  Pae.  936. 

62.  As  to  when  the  cause  of  action  ac- 
crues within  the  meaning  of  the  stat- 
ute of  limitations,  see  f  423S,  infra. 
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emphatically  denied  that  the  liability  of  stockholders  is  that  of  sureties 
or  guarantors.'  So  stockholders  have  been  held  to  be  primarily  liable 
as  principal  debtors  and  not  as  sureties  or  guarantors  under  the  pro- 
vision of  the  California  Constitution  that  each  stockholder  of  a  cor- 
poration "shall  be  individually  and  personally  liable  for  such  pro- 
portion of  all  its  debts  and  liabilities  as  the  amount  of  its  capital 
etoek  owned  by  him  bears  to  the  whole  of  the  capital  stock,"*  and 
under  a  provision  "when  default  shall  be  made  in  the  payment  of  any 
debt  or  liabili^  omtracted"  by  a  corporation,  "the  stockholders  shall 


3  Colorado.  The  liability  of  a  stock- 
holder of  ft  nfttional  bknk  is  that  of  a, 
principal  debtor,  not  of  *  surety.  Gra- 
ham V.  Piatt,  28  Colo.  481,  65  Pao.  30. 

Oflorgla.  Hatch  v.  BunougbB,  1 
Woods  439,  Fed.  Cas.  No.  a,203,  where 
the  liability  under  a  special  charter 
was  held  to  be  a  principal  and  abso- 
lute one.  Bee  also  Lamar  t.  Taylor, 
141  Qa,  227,  80  B.  B.  1086. 

Haryland.  The  liability  under  Mi. 
Acts  1892,  p.  153,  c.  lOB,  i  95  1,  viag 
that  of  a  principal  debtor  and  not 
that  of  a  surety  or  guarantor.  Eniek- 
erbocher  Trust  Co.  v.  Myers,  133  Fed. 
764,  afl'd  139  Fed.  Ill,  1  L.  B.  A.  (N. 
S.)  1171. 

^otify  xii^  etatntory  liability 
of  a  stockholder  of  a  bank  for  the 
benefit  of  its  depositon  is  not  that  of 
a  surety.  Wedemeyer  v.  Hindelang, 
161  Hich.  eOO,  126  N.  W.  708.  In  Fos- 
ter V.  Bow,  120  Mich.  1,  77  Am.  St. 
Rep.  565,  79  N.  W.  696,  it  Is  said  that 
the  stockhcdder  is  something  more 
than  a  surety ;  he  is  one  of  the  asso- 
ciates of  the  bank,  citing  Estate  of 
Warren,  62  Mich.  557,  18  N.  W.  366, 
where  it  is  said,  "The  shareholder.  It 
is  tme,  ocoupies  as  regards  the  cred- 
itor the  position  of  surety  for  the 
bank;  Hanson  t.  Donkersley,  37  Hich. 
184;  bnt  he  is  something  more  than  a 
surety;  he  is  one  of  the  associates  of 
the  bank,  and  by  the  very  terms  of 
the  association  he  is  deemed  to  under- 
take for  the  debts  which  the  bank 
contracts."  In  Hanson  v.  Donkers- 
ley, cited  by  the  court,  it  waa  appar- 


ently held  that  the  liabUity  of  stock- 
liolders  under  Const,  art.  15,  i  7,  for 
labor  performed  for  the  corporation 
was  that  of  a  priaeipal  debtor  and 
that  he  was  not  a  surety.  Sea  also 
Milroy  T.  Spurr  Mountain  Iron  Min. 
Co.,  43  Mich.  231,  5  N.  W.  287;  Peck 
V.  Miller,  39  Mich.  S94. 

UailsalroL  Perkins  v.  Sanders,  56 
Miss.  733. 

PemuylTmala.  Aultman  's  Appeal, 
98  Pa.  St.  605  (in  effect  onrerruling 
Patterson  la  Wyomiasing  Mfg.  Co.,  40 
Pa.  Bt.  117,  on  this  point);  Craig's 
Appeal,  92  Pa.  St.  3M. 

WMt  Vlrgmia.  DanD  v.  Bank  of 
Union,  74  W.  Va.  594,  L.  B.  A.  1915  B 
168,  83  8.  B.  578. 

tMcGowas  T.  McDonald,  111  Cal. 
57,  62  Am.  St.  Bep.  149,  43  Pae.  418; 
Brown  T.  Merrill,  107  Cal.  446,  48  Am. 
St,  Bep,  145,  40  Pae,  56T;  Hyman  v, 
Coleman,  82  Cal,  650,  16  Am,  Bt,  Rep. 
178,  23  Pae.  62;  Sonoma  Valley  Bank 
V,  HUl,  59  Cal.  107;  Young  v.  Bosen- 
banm,  39  Cal.  646;  Prince  t.  Lynch, 
38  Cal.  528,  99  Am,  Dec.  427;  David- 
sou  V.  Bankin,  34  Cal.  603;  Hoke- 
Inmoe  Hill  Canal  k  Mining  Co,  v. 
Woodbury,  14  Cal.  20S;  Niles  State 
Bank  v.  Jennings,  22  Cal.  App.  66, 133 
Pae.  829;  Trindade  v.  Atwater  Can- 
ning ft  Packing  Co.  (Cal.  App.),  128 
Pae.  756;  Thomas  t.  Matthiessen,  232 
V.  S.  221,  58  L.  Ed.  677,  rev'g  judg- 
ment 192  Fed.  495;  Buttner  v.  Adams, 
236  Fed.  105;  Lanigan  v.  North,  69 
Ark.  62,  63  S.  W.  62. 
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be  held  individuAlI;  respcmsiUe  for  an  amount  equal  to  the  amoimt 
of  stock  held  by  them  respectively."' 

"Wheti  the  stockholders  are  liable  ss  principal  debtors,  they  are  not 
discharged  from  liability  for  a  corporate  debt  because  of  the  fact 
that  the  creditor  has  extended  the  time  of  payment  by  agreement 
with  the  corporation,'  or  has  released  or  settled  with  persons  second- 
arily liable,'  or  because  the  corporate  debt  is  secured  by  a  mortgage 
and  proceedings  are  pending  to  foreclose  it*  Nor  is  their  liaMlity 
extinguished  or  suspended  by  the  recovery  of  a  judgment  agunst  the 
corporation  on  the  indebtedness.'  Nor  can  they  utilize  debts  of  the 
corporation  paid  by  them  as  claims  against  the  corporation.** 

§  4178.  Whether  the  liahility  is  that  oi  partnen.  It  has  repeat- 
edly been  held  that  the  effect  of  a  statutory  or  constitutional  provision 
that  the  stockholders  of  a  corporation  shall  be  personally  liable  jointly 
and  severally  for  all  debts  or  demands  contracted  by  the  corporation, 
or  for  a  particular  class  of  debts,  or  that  they  shall  be  so  liable  in 
proportion  to  their  stock,  or  to  the  extent  or  amount  of  their  stock,  is 
to  make  them  liable  as  partners  or  members  of  an  unincorporated 
association  to  the  extent  prescribed, — in  other  words,  that  such  a 
provision  merely  does  away  with  the  common-law  exemption  of  the 
stockholders  from  individual  liability,  to  the  extent  prescribed,  and 
leaves  them  liable  as  if  they  were  unincorporated.*'    In  a  New  York 

SScbalDcky  v.  Field,  124  HI.  617,  7  Conn.  517j  Deming  \.  Boll,  JO  Conn. 

Am.    8t.    Bep.    3»g,    IB    N.    E.    904;  40&;   Southmayd  v.  Bosi,  3  Codh.  52. 
Tbompson  t.  Meisser,  lOS  III.  350;  Ful-  Florldk.     The   Btatute   imposing  an 

ler  V.  Ledden,  87  HI.  310;  &<?hrader  r.  indiTidniil  liability  on  the  stockhold- 

Heinzelman  Bros.,  SI  III.  App.  31,  alf 'd  era  of  a  corporation  wbich  does  bus!' 

ISO  ni.  227.  nesB  before  ten  per  cent  of  iu  capital 

SSee  i  1257,  infra.  has  been  anbacribed  and  paid  expreaa- 

7  Bee  i  42S7,  infra.  ly  proridea  that  they  ahaU  be  liable 

•  See  {4180,  infra.  as  partners.    Charles  v.  Young,  76  So. 

B  Toting  V.  Rosenbaum,  39  Cal.  646.  869;  Hnmphreya  v.  Drew,  S9  Fla.  205, 

And  aee  t4263,  infra.  52  8o.  362;  Heinbeig  Broa.  v.  Thomp- 

lOBchradBr  v.  Heinzelman,    51    III.  aon,  47  Fla.  163,  37  So.  71. 
App.  31,  alI'dl50IU.  227.    See  fi  4246,  Dllnola.      Sehalnekjr    v.    Field,    124 

4261,  infra.  HI.  617,  7  Am.  St.  Bep.  300,  16  N.  E. 

HOalifornia.     Hjman  v.   Coleman,  004;    Thompaon   v.   Meiaaer,   lOS  IIL 

82  Cal.  650,  IS  Am.  St.  Bep.  178,  23  350;    Buchanan   v.    Meiaaer,   105   111. 

Pac.    62;    Mokelumne    Hill    Canal    A  638;    Puller    v.    Ledden,  87  111.  310; 

Mining  Co.  v.  Woodbury,  14  Cal.  265;  Gaueh  t.  Harrison,  12  H).  App.  457. 
Bnttncr  v.  Adams,  236  Fed.  105;  Lan-  HlchlgMi.    Under  a  statute  making 

igan  V.  North,  69  Ark.  62,  63  S.  W.  stoekholdcra  individually  liable  for  all 

62.  labor  performed  for   the  corporation, 

Oonnactlcnt     Paine  v.  Stewart,  33  their    liability    is    substantially    the 
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case,  under  a  statute  making  stockholders  personally  liable,  jointly 
and  severally,  for  the  payment  of  all  debts  or  demands  contracted  by 
tlie  corporation,  Judge  Bronson  said:  "I  think  the  stockholders  in 
their  individual,  as  well  as  their  corporate  capacity,  are  principal 
debtors.  Although  they  have  been  incorporated  with  many  of  the 
privileges  usually  granted  to  men  associated  in  that  form,  yet  the 
privilege'  of  exemption  from  personal  liability  for  the  debts  of 
the  company  has  been  denied  to  them,  and  their  personal  liability  has 
been  expressly  declared.  They  are  thus  placed,  in  relation  to  the 
creditors  of  the  company,  upon  the  same  footing  as  though  they  were 
an  unincorporated  association,  or  partnership,"" 

Of  course,  vrhen  it  is  said  that  the  stockholder  are  liable  as  part- 
ners, it  is  not  meant  that  they  are  partners  for  all  purposes,  but  only 
with  respect  to  their  liability,  and  even  with  respect  to  their  liahnlity 
only  to  the  extent  prescribed  by  the  statute. 

When  the  stockholders  are  thus  liable  substantially  as  parbiers, 
one  stockholder,  who  is  also  a  creditor  of  the  corporation,  cannot 
maintain  an  action  at  law  against  the  other  stockholders,  for  one  part- 
ner cannot  sue  the  other  partners  for  a  debt  due  from  all." 


■amo  as  that  cf  partnen.  Sbarlow  v. 
Lewia,  170  Mich.  4B3,  41  L.  E.  A.  (N. 
a)  975,  136  N.  W.  484. 

TWl««lMrtppl  Perkins  v.  SanderB, 
56  Miaa.  733. 

Hew  HampaUie.  Erickson  v.  Ne- 
smith,  46  N.  H.  371. 

New  ToA.  Wilea  v.  Soydam,  64 
K.  Y.  173;  Story  v.  FurmaD,  25  N.  Y. 
214;  Coming  V.  McCulknigb,  1  N.  T. 
47,  4g  Am.  Dm.  287;  Thompson  v. 
Kieolai,  21  IHbc.  7C0,  49  N.  Y.  Stipp. 
422;  Ha^cer  v.  HcCallough,  2  Den. 
119;  Bailey  v.  Bancker,  3  HUl  186,  38 
Am.  Dec  625;  Mobs  v.  Oakle;,  2  HUl 
2B5;  Allen  v.  Sewall,  2  Wend.  327. 

Kbode  IBUtWL  New  England  Com- 
DMrclal  Bank  t.  Newport  Steam  Fa«- 
tory,  6  R.  I.  154,  75  Am.  Dec.  683. 

Sontb  OanUiib  Planters'  Bank  of 
Fairfield  r.  Bivingsville  Cotton  Mfg. 
Co.,  10  Bleli.  L.  95. 

WlaconsltL  Ean  Claire  Nat.  Bank 
T.  Benson,  106  Wis.  624,  82  N.  W. 
004;  Merchants'  Bank  v.  Chandler,  19 
Via.  434;  Coleman  v.  White,  14  Wia. 
700,  80  Am,  Dec.  797. 


Snch  is  the  effect  of  a  statute  pto- 
Tidiug  that  the  stockholders  of  a  eor- 
poratioQ,  or  of  particular  kinds  of 
corporations,  shall  he  jointly  and  sev- 
erall7  liable  in  their  individual  capaci- 
ties and  estates  for  all  debts,  contracts 
or  other  liabilitioB  of  the  corpora- 
tion contracted  or  incurred  daring 
the  time  they  respectively  own 
their  stock,  or  are  beneficially  inter- 
ested therein.  The  liability  thos  im- 
posed is  without  reference  to  the 
amount  that  may  have  been  paid  in 
by  the  stockholders  for  their  stock, 
and  is  unlimited.  In  efleot,  it  does 
■way  altogether  with  the  eommon-law 
exemption  of  stockholders  from  indj- 
vidoal  liability  for  corpcrate  debts, 
and  renders  them  liable  as  partners. 
Corning  v.  McCullough,  1  N.  Y.  47,  49 
Am.  Dec.  287;  Harger  v.  McCuUough, 
2  Den.  (N.  Y.)  119;  Patterson  v.  Wy- 
omissing  Mfg.  Co.,  40  Pa.  St.  117. 

la  Harger  v.  McCullough,  2  Den. 
(N.  Y.)  119. 

IS  See  {  4211,  infra. 
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§  4179.  Whether  the  liability  is  joint  or  several,  or  joint  and  sev- 
«al.-  Under  a  statutory  or  constitutional  provision  that  stockhold- 
ers shall  be  liable  for  corporate  debta  to  the  amount  of  their  stock 
subscribed  and  unpaid,  it  has  been  held  that  their  liability,  like  the 
liability  to  the  corporation  on  subscriptions  for  stock,  is  several,^*  but 
there  ia  also  authority  to  the  contrary."  If  it  is  provided  that  stock- 
holders shall  be  liable,  without  any  limit,  for  all  corporate  debts,  their 
liability  is  joint.^^  The  liability  of  stockholders  is  several,  however, 
in  the  absence  of  anything  to  show  a  contrary  intention  on  the  part 
of  the  legislature,  where  they  are  made  liable  to  the  extent  or  amount 
of  their  stock,  or  in  proportion  to  their  stock,  etc,^'    The  liability  is 


MShipmim  V.  Portland  Const.  Co., 
64  Ore.  1,  128  Pftc.  9S9;  Hodgefi  v.  Sil- 
ver Hill  Min.  Co.,  9  Ore.  2O0. 

U  Liabilitf  under  Laws  of  1901,  o. 
354,  p.  971,  amending  L&wa  1892,  e. 
686,  p.  1S41,  so  as  to  make  "everj 
holder  of  capital  stock  not  fully  paid 
•  •  •  personally  liable"  for  the 
amount  unpaid,  the  liability  is  joint. 
Prior  to  the  amendment  the  statute 
expressly  provided  for  &  joint  aitd 
several  liability.  Dysr  t.  Dmoker, 
104  N.  y.  Supp.  160. 

MDeming  v.  Bull,  10  Conn.  409; 
Sbaf er  v.  Horiarty,  46  lod.  9. 

iTUnltM  SUtae.  Terry  v.  Little, 
101  n.  &  216,  25  L.  Ed.  664. 

Oomuctieiit.  Paine  v.  Stewart,  33 
Conn.  517. 

Oeorgis.  Adklns  v.  Thornton,  19 
Qa.  325;  Lane  v.  Harris,  16  Oa.  217. 

Indiana.  Shafer  v.  Moriarty,  46 
Jnd.  9. 

Kanua,  The  doable  liability  for- 
merly provided  for  by  the  Kansas 
Conatitution  and  statutes  was  ssveral. 
Waller  v.  Hamer,  65  Kan.  16S,  69  Pac. 
185;  HarriBOn  v.  Remington  Paper 
Co.,  140  Fed.  385,  3  L.  B.  A.  (N.  S.) 
964,  5  Ann.  Oaa.  314,  certiorari  denied 
199  U.  B.  607,  50  L.  Ed.  331  (mem. 
dec.) ;  Anglo-American  Land,  Mort- 
gage &  Agency  Co.  t.  Lonbarii,  132 
Ped.  721,  certiorari  denied  196  TI.  3. 
638,  49  L.  Ed.  630  (mem.  dec.);  New 
York  Life  Ins.  Co.  v.  Beard,  80  Fed. 
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86;  Love  V.  Pnaey  &  Jones  Co., 
Pennew.  (Del.)  577,  52  Atl.  542;  Pul- 
aifer  V.  Qreene,  96  He.  438,  52  Atl. 
921;  Broadway  Nat.  Bank  v.  Baker, 
176  Mass.  294,  57  N.  B.  603;  Blair 
Newbegin,  65  Ohio  St.  425,  58  L. 
A.  644,  62  N.  E.  1040;  Kulp  v.  Flem- 
ing, 65  Ohio  St.  321,  87  Am.  St.  Bep. 
611,  62  N.  E.  334.  And  this  was  true 
under  the  statnte  providing  for  the 
enforcement  of  the  stockholders'  stat- 
utory and  subscription  liability  by  a. 
receiver,  although  the  receiver  was  re- 
quired to  proceed  against  all  of  the 
stockholders  jointly.  Waller  v. 
Hamer,  65  Kan.  168,  69  Pac.  165. 

KBDtncky.  Oastleman  v.  Holmes,  4 
J.  J.  Marsh.  1. 

Mawichawtts.  Hancock  Nat.  Bank 
V.  EUia,  172  Mass.  39,  42  L.  B.  A.  396, 
70  Am.  &t.  Bep.  232,  44  N.  E.  34S; 
Crease  r.  Babcock,  10  Uetc  525. 

Michigan.  Pettibone  v.  McOraw,  6 
Mich.  441. 

lUaBoml.  Perry  v,  Tomer,  58  Mo. 
418. 

Heir  ToA.  Bank  of  Ponghkoepaie  v. 
Tbbotson,  24  Wend.  473. 

TaonessM.  Ohio  Life  Inanrance  & 
Trust  Co.  T.  Merchants'  Insnranee  ft 
Trust  Co.,  11  Humph.  1,  53  Am.  Dec 
742;  Brightwell  v.  Mallory,  10  Te^. 
198. 

.   Babr,    109 
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generally  hdd  to  be  several  under  provisions  declaring  that  "each" 
stockholder  shall  be  liable  for  corporate  debts  to  a  certain  amount ;  ^' 
or  that  stockholders  "shall  be  held  individually  responsible,  equally 
and  ratably,  and  not  one  for  another, "  *•  or  that  stockholders  shall 
be  "severally  and  individually"  liable,"  or  "individually  responslMe 
and  liable,""  or  "individually  responsible,""  or  "individually  and 
personally  liaMe. ' ' "  But  the  liability  has  been  held  to  be  joint  under 
a  provision  making  "every  holder  of  capital  stock  not  fully  paid 
•  '  *  personally  liable"  for  the- amount  onpaid."* 
A  statute  sometimes  expressly  provides  that  stockholders  shall  be 


l>  McCarthy  v.  Lavasche,  89  DL  270, 
51  Am.  Bap.  83;  H&dbdd  v.  Davison, 
T3  Minn.  454,  76  N.  W.  254;  Selig  v. 
Hamilton,  234  V.  S.  652,  58  L.  Ed. 
IS18,  Ann.  Cos.  1917  A  104  (eonatni- 
iug;  Minnesota  Constitution);  Con- 
verge V.  Hamilton,  224  U.  S.  243,  5S 
L.  Ed.  749,  Ann.  Cas.  1913  D  1292, 
rev'g  judfrment  136  Wis.  58B,  118  N. 
W.  190  (construing  Minnesota  Con- 
Btitution);  Vi(^k  v.  Lane,  56  Miss,  681; 
Poston  V.  HuU,  7o  Ohio  St.  502,  80  N. 
E.  11 ;  Mason  v.  Alexander,  44  Ohio  St. 
318,  7  N.  E.  435;  Brown  v.  Hitchcock, 
36  Ohio  St.  667;  Uinated  v.  Buskirk, 
17  Ohio  St.  113;  Wright  v.  McCor- 
maek,  17  Ohio  St.  86. 

Where  the  liability  is  meaanred  by 
the  amount  ot  stock  owned  by  eacli 
BtiKkholder,  rather  than  by  the  debts, 
it  is  several.  Hanson  v.  Davison,  73 
Minn.  454,  78  N.  W.  254. 

IBGamewell  Fire  Alarm  Tel.  Co.  v. 
Fire  &  Police  Tel.  Co.,  llfl  Ky.  759, 
76  8.  W.  862;  Hyatt  v.  Anderson's 
Trustee,  23  Ky.  L.  Bep.  132,  74  8.  W. 
1094. 

The  liability  under  such  &  provision 
ia  several  and  not  joint  and  several. 
Coyle  V.  Taunton  Safe  DepoBit 
&  Trust  Co.,  216  Mass.  156,  103  N.  E. 


The  liability  imposed  by  the  Na- 
tional  Bank   Act  is   several.     United 
States  V.  Knoi,  102  U.  8.  422,  26  L. 
•  Ed.  216;  Kennedy  v,  Gibson.  8  Wall. 
(U.  B.)  498,  Ifl  L.  Ed.  476;  Bailey  v. 


Sawyer,  4  Dill.  463,  Pod.  Cas.  No.  744. 

•OPlaah  V.  Conn,  109  TT.  S.  371,  27 
L.  Ed,  966;  Wiacock  v.  Turpia,  96  HI. 
135;  Culver  v.  Third  Nat.  Bank  of 
Chicago,  64  El,  528;  Norris  v.  Wren- 
sehall,  34  Md.  492 ;  Norris  v.  Johnson, 
34  Md.  485;  Pfohl  v.  Simpson,  74  N. 
T.  137;  Mathez  v.  Neidig,  72  N.  Y. 
100 ;  Week  v.  Love,  50  N.  Y.  568. 

The  liability  of  stockholdera  in 
banks  under  the  Montana  statute  is 
several  and  individual.  Barth  v.  Pock, 
51  Mont.  418,  155  Pac.  282. 

ai  Golden  v.  Cervenka,  278  Bl.  409, 
116  N.  E.  273. 

M  Van  Tuyl  v.  Kress,  172  N.  Y.  App. 
Div.  563,  158  N,  Y,  8upp.  810;  Bank 
of  Poughkeepsie  v.  Ibbotson,  24  Wend. 
(N.  Y.)   473. 

In  Colorado  the  liability  of  stock- 
holders in  banks  is  several.  Miller  v. 
Willett,  70  N.  J.  Eq.  396,  62  Atl.  178, 
judgment  aff'd  71  N.  J.  Eq.  741,  65 
Atl.  681. 

BS  In  California  the  liability  is  sev- 
eral, and  not  joint  and  several, 
although  the  statute  permits  any 
creditor  to  commence'  joint  or  several 
aetions  against  any  of  its  stockhold- 
ers. Gardiner  v.  Bank  of  Napa,  160 
Cal.  577,  117  Pac.  667;  Brown  v.  Mer- 
rill, 107  Cal.  446,  40  Pac.  557;  Morrow 
V.  Superior  Court,  64  Cal.  383,  I  Pac. 
354. 

M  Liability  under  Laws  of  1901,  c. 
.154,  p.  971,  amending  Laws  1892,  c. 
688,  p.  1841,  is  joint.     Prior  to  the 
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"jointly  and  severally"  liable  for  corporate  debts,  thus  making  them 
liable,  not  jointly  only,  nor  severally  only,  but  either  jointly  or  several- 
ly ,■•  But  where  a  statute  declaring  stockholders  jcnntly  and  severally 
liable  further  provided  that  such  sums  as  might  be  decreed  to  be  paid 
by  stockholders  in  a  suit  in  equity  should  be  assessed  upon  them  in  pro- 
portion to  the  amount  of  stock  held  by  them  respectively,  and  that  no 
stockholder  should  be  required  to  pay  a  larger  sum  than  the  amount 
of  stock  held  by  him  at  its  par  value,  it  was  held  that  each  stock- 
bolder  was  only  liable  severally  for  his  proportJMi  of  the  corporate 
debts." 

When  stockholders  are  made  severally  liable,  each  must  be  sued 
severally  at  law."  If  severa]  of  them  are  joined  in  a  suit  in  equity,  a 
judgmoit  in  solido  cannot  be  entered  against  them." 

If  the  liability  is  several,  a  judgment  against  part  of  the  stock- 
holders does  not  have  the  effect  of  releasing  the  others.** 

smendmeat  the  atatnte  expreuly  pro-  (GodboI.  Laws,  c.  2,  1 196)  relating  to 
vided  fvr  a  joint  and  Bevera]  liability,  tmst  eompauieB,  under  which  the 
Dyet  V.  Dnicker,  104  N.  T.  Sapp.  166.  stockholders'  liability  is  also  equal 
~  ~~  and  ratable  to  the  extent  of  the  par 

value  of  their  respective  shares.    Uos- 
lor   Safe   Co.   v.   Guardian   Trust   Co.. 
208  N.  Y.  524,  101  N.  E.  786,  modi- 
fying and  affirming  judgment  153  N. 
T.  App.  Div.  117,  138  N.  Y,  Supp.  298. 
MBurnap  v.  Haakina  Bteam-Engine 
Co.,  127  Mass.  SSa. 
*J  See  i  4227,  infra. 
M  Crease    v.    Babeock,    10    Mete. 
(Mass.)   525;   Vick   v.  Lane,  56  Miss. 
681;  Mason  v.  Alexander,  44  Ohio  St. 
318,   7   N.  E.  435;   Shipman   v.   Port- 
land  Const.   Cir.,  64  Ore.   1,  128  Pac. 


Qrund  v.  Tucker,  5  Kan. 


70. 

Kebntaks.  First  Nat.  Bank  of  Oma- 
ha V.  Cooper,  89  Neb.  632,  131  N.  W. 
958;  Id.  91  Neb.  624,  136  M.  W.  1023. 

Kow  Hampshlro.  Hieks  v.  BDrua, 
38  N.  H.  141. 

Now  York.  Lang  v.  Lutz,  ISO  N.  Y. 
254,  73  N.  B.  24,  aff'g  83  App,  Div. 
634,  82  N.  Y.  Supp.  319. 

Bontli  OaroUna.  Hall  v.  Klinck,  25 
8.  C.  348,  00  Am,  Eep.  505. 

Under  j  303  of  the  Banking  Law 
(Consol.  Laws  1909,  c.  2),  the  stock- 
holders of  a  safe  deposit  company  are 
"jointly  and  aeverally  liable."  Mos- 
ler  Safe  Co.  v.  Guardian  Trust  Co,, 
208  N.  Y.  524,  101  N,  E.  786,  modify- 
ing and  affirming  judgment  153  N,  Y, 
App,  Div.  117,  1,38  N.  Y,  Supp,  298, 
The  liability  under  t  303  is  to  be  dis- 
tinguished in  this  respect  from  that 
imposed  by  other  provisions  of  the 
Banking  Law  (Con sol.  Laws,  c.  2, 
171),  relating  to  hanks,  under  which 
the  stoekholders  are  individually  re- 
sponsible, equally  and  ratably,  and 
not  one  for  another,  to  the  extent  of 
their   stock    at    its   par    value,    and 

7244 


Two  stockholders  are  not  prejudiced 
by  a  judgment  against  them  jointly 
for  a  much  smaller  sum  than  the 
amount  of  the  liability  of  either,  and 
such  a  judgment  is  not  ground  for 
reversal  where  it  does  not  appear  that 
there  is  more  than  one  creditor  or  that 
it  will  require  any  more  than  the 
amount  of  his  judgment  to  close  up 
the  affairs  of  the  corporation.  Walter- 
scheid  V.  Bowdish,  77  Ean.   665,  S6 


Pae.  56. 


B  8  4262,  infra. 
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If  the  liatiility  is  several,  and  is  limited,  the  liability  of  one  stock- 
holder cannot  be  increased  because  other  stockholders  are  beyond  the 
jurisdiction  of  the  court,  so  that  they  cannot  be  reached  by  process,** 
or  because  they  are  insolvent."  Nor  will  a  compromise  or  settlement 
by  a  receiver  with  one  Btockholder  increase  the  liability  of  another.** 

If  the  liability  ia  joint  and  several,  the  fact  that  all  of  the  stock- 
holders joined  as  defendants  in  a  creditor's  suit  are  not  served,  is  im- 
material.** And  solvent  stockholders  may  be  compelled  to  make  good  a 
deficiency  resulting  from  the  failure  of  other  stockholders  to  pay 
amounts  adjudged  to  be  due  from  them,  up  to  the  extent  of  their 
liability.** 


§  4180.  Whether  the  liability  is  primacy  or  secondary.  Whether 
the  individual  liability  of  stockholders  is  primary  or  secondary  de- 
pends upon  the  language  of  the  particular  statute  or  constitutional 
provision  under  consideration."  Under  some  provisions  the  liability 
is  a  primary  one,**  and  where  such  is  the  case,  creditors  may  sue  and 
collect  from  the  stockholders  to  the  extent  of  their  liability  without 


ao  United  states  v.  Knox,  102  IT.  S.      Y.  App.  Div.  117, 
422,  26  L.  £d.  216;   Maine  Trnrt  &      298. 
Banking    Co.    v.    Boat  hem    Loan    t 
Tmat    Ccr.,   92   Me.    444,   43   Atl.   24; 
Crease  v.  Babcock,  10  Mete.  (Mass.) 


i  N.  T.  Snpp. 


S25. 

That  stockholders  beyond  the  jnris- 
dietion  of  the  court  need  not  be  joined 
aa  defendants  in  a  suit  in  equity  to 
enforce  the  liability,  see  i  4226,  infra. 

■1  United  States  v.  Knox,  102  V.  8. 
422,  26  L.  Ed.  216;  Adkins  t.  Thorn- 
ton, 19  Ga.  325;  Maine  Trust  &  Bank- 
ing Co.  V.  Southern  Loan  ft  Trust  Co., 
92  Me.  444,  43  Atl.  24;  Crease  v.  Bab- 
cock, 10  Mete.  (Mass.)  525. 

"The  liability  of  those  atockhold- 
fta  from  whom  collection  can  be  en- 
forced ia  not  to  be  increased  to  make 
up  for  tbe  inability  or  irresponjiibility 
of  other  stock  holders."  Coyle  v. 
Tauntcm  Safe  Deposit  &  Trust  Co.,  21S 
Mass.   156,  103  N.  E.  288. 

«  Lamar  y.  Taylor,  141  Ga.  227,  80 
8.  B.  1085. 

*•  Moaler  Safe  Co.  v.  Qnardian  Trust 
Co.,  208  N.  Y.  524,  101  N,  E.  786,  modi- 
fying and  affirming  judgment  153  N. 


M  First  Nat.  Bank  of  Omaha  v. 
Cooper,  91  Neb.  624, 136  N.  W.  1023. 

»  Lamar  v.  Taylor,  141  Oa.  227,  80 
f*.  B.  1085. 

M  Callfonila.  The  liability  imposed 
by  the  provision  of  the  constitntlon 
that  BBch  stockholder  of  a  corporation 
"shall  be  individually  and  personally 
liable  for  Aueh  proportion  <rf  all  its 
debts  and  liabilities  as  the  amount  of 
its  capital  stock  owned  by  him  bears 
to  the  whole  of  the  capital  stock,"  is 
a  primary  cme.  Eva  T.  Andersen,  166 
Cal.  420,  137  Pac.  16;  McGofcan  v. 
McDonald,  111  CbI.  57,  S2  Am.  St. 
Bep.  149,  43  Pac.  118;  Knowles  v. 
Bandercock,  107  Cal.  629,  10  Pac. 
1047;  Morrow  v.  Superior  Court,  64 
Cal.  383,  1  Pac.  3S4;  FaymonviUe  v. 
MeCollough,  69  Cal.  285;  Young  v. 
Boseubanm,  39  Cal.  646;  Prince  v. 
Lynch,  38  Cal.  S28,  99  Am.  Dee.  427; 
Davidson  v.  Rankin,  34  Cal.  503;  Lin- 
iuger  V.  Botsford,  32  Cal.  App.  386, 
1G3  Pac.  63;  Trindade  v.  Atwater  Can- 
ning &  Packing  Co.  (CiO.  App.),  128 
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first  exhaufitlog  the  aesets  of  the  corporation  by  the  recovery  of  a 
judgment  against  it  and  the  issuance  and  retam  of  an  execution  there- 
on, or  otherwise.  Nor,  under  such  circumstances,  is  a  creditor  pre- 
vented from  suing  a  stockholder  by  reason  of  the  fact  that  he  has  in 
his  hands,  and  undisposed  of,  property  of  the  corporation  pledged 
as  security  for  his  claim,''  nor  because  bis  claim  is  secured  by  a 
mortgage  which  he  has  made  no  effort  to  foreclose,**  or  even  though 


Pac  756 ;  Buttner  v.  Adams,  23fi  Fed. 
105;  Dolbear  v.  Foreign  Mlnea  Devel- 
opment Co.,  196  Fed.  646;  Lanigan  v. 
North,  69  Ark.  62,  63  S.  W.  62. 

nUnoU.  The  liability  of  stockhold- 
era  in  banks  noder  the  eonetitntion  is 
a  primary  one.  Golden  v.  Cervenka, 
S78  III.  400,  116  N.  E.  273.  The  lia- 
bility to  the  extent  of  their  unpaid 
Bnbscriptions  imposed  npon  the  stock- 
holders of  a  corporation  which  has 
dissolved  or  ceased  doing  basiness, 
leaving  debt«  unpaid  is  a  primary  one. 
Parraelee  v.  Price,  208  HI.  544,  70  N. 
E.  725,  afT'g  105  ni.  App.  271.  The 
liability  under  Act  Feb.  18,  1SS7 
(Sess.  Laws  1857,  p.  163),  was  a  pri- 
mary one.  Culver  v.  Third  Nat.  Bank 
of  Chicago,  64  111.  S28.  la  Harper  t. 
Union  Mfg.  Co.,  100  111.  225,  it  was 
held  that  the  corporation's  assignee 
for  the  benefit  of  creditors  was  a  nec- 
essary party  to  suit  in  equity  to  en- 
force the  liabilitj,  since  it  would  be 
inequitable  to  require  individual 
stockholdera  to  pay  any  portion  of 
the  liability  of  the  corporation  until 
its  a«setB  were  exhausted.  In  Scha- 
lueky  V.  Field,  124  El.  617,  7  Am.  Bt. 
Bep.  399,  16  N.  E.  004,  and  Queenan 
V.  Palmer,  117  Dl.  61B,  7  N.  E.  613, 
the  liability  imposed  by  certain  spe- 
cial charters  was  held  to  be  primary. 

hidlan*.  Bhafer  v.  Moriarty,  46 
I!nd.  9.  See  also  Marion  T<TwnBhip 
Union  Draining  Co.  v.  Norris,  37  Ind. 
424.  Compare  Ewing  v.  Stultz,  9  Ind. 
App.  1,  3«  N.  E.  170. 

Iowa.  Marshall  v.  Harris,  55  Iowa 
183,  7  N.  W.  509. 

In  Oebhard  v.  Eastman 


ft  Gibson,  7  Minn.  S6,  the  liability  un- 
der a  special  charter  was  held  to  be 
primary.  The  present  constitutional 
liability  ia  secondary.  Way  v.  Mooers, 
135  Minn.  339,  160  N.  W.  1014. 

Utalnlppi.  The  liability  imposed 
upon  stockholders  in  banks  by  Laws 
1914,  c.  124,  J  59,  is  a  primary  one. 
Pate  V.  Bank  of  Newton,  116  Miss. 
666,  77  So.  601. 

Hortli  Dakota.  The  liability  to  the 
amount  of  the  stovkholders'  vnpaid 
stock  imposed  by  Bev.  Codes  1899, 
i  2902,  ia  a  primary  one.  Marshatl- 
Wells  Hardware  Co.  v.  New  Era  Coal 
Co.,  13  N.  D.  396,  100  N.  W.  1084. 

Tttua.  Under  Vernon's  Sayles' 
Civ.  Stat.  arts.  459,  552,  making  ' '  each 
stockholder"  in  any  bank  "person- 
ally liable,"  and  providing  for  the 
enforcement  of  such  liability  by  the 
commiasioner  of  banks  by  means  of 
an  assessment,  the  liability  is  a  pri- 
mary and  not  a  secondary  one. 
Stringfellow  v,  Patterson,  —  Tei.  Civ. 
App.  — ,  192  8.  W.  555. 

WlsconoliL  Behbein  v.  Babr,  109 
Wia.  136,  85  N.  W.  315;  Sleeper  t. 
Goodwin,  67  Wis.  577,  31  N.  W.  335; 
Merchants'  Bank  v.  Chandler,  19  Wis. 
434;  Cleveland  v.  Marine  Bank,  17 
Wis.  545. 

■7  Sonoma  Valley  Bank  v.  Hill,  59 
Cat.  107.  See,  however,  Albitztigni  v. 
Huadalupe  y  Caloo  Min.  Co.,  92  Teno. 


HKnowles  v.  Sandercock,  107  Cal. 
029,  40  Pac  1047;  Dolbear  v.  Foreign 
Afines  Development  Co.,  196  Fed.  646. 
See  also  Foreign  Mines  Development 
Co.  v.  Boyes,  180  Fed.  694. 
7246 
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a  proeeeding  to  foreclose  the  same  is  pending,"  and, '  under  the 
statute,  but  one  action  may  be  maintained  on  a  debt  secured  by  a 
mortgage.  And  he  may  also  ^orce  the  liability  of  stockholders  on  a 
note  of  the  corporation  without  first  exhausting  his  remedy  against 
sureties  on  the  note.** 

Generally,  however,  the   liability   is   a  secondary   one,"    to   be 
resorted  to  only  in  case  the  assets  of  the  corporation  are  insufflcimit 


This  is  true  regardlesB  of  whether 
the  mortgage  is  given  at  the  time 
when  the  debt  ia  incurred  or  after- 
wards. Dotbear  r.  Foreign  Mines  De- 
velopment Co.,  196  Fed.  646. 

SB  Niles  State  Banlc  v.  Jenoinga,  23 
Csl.  App.  66,  133  Pac.  329. 

40  Connecticut  Kiver  Sav.  Bank  v. 
Fiske,  60  N.  H.  363. 

U  Oolondo.  Abbott  v.  Goodall,  100 
Me.  231,  eo  AU.  1030;  MiUer  v.  Con- 
nor, 177  Mo.  App.  630,  160  8.  W.  582 ; 
Miller  V.  Smith,  26  B.  L  146,  66  L.  B. 
A.  473,  106  Am.  St.  Bep.  699,  68  AtL 
634. 

IMftwan.  John  W.  Coone^  Co.  v. 
Arlington  Hotel  Co.,  —  Del,  Ch.  — , 
101  Atl.  879. 

Oeorglk.  'Wheatley  v.  Glover,  125 
Oa.  710,  S4  a  E.  626;  Lane  v.  Harris, 
16  Oa.  217;  Tbomton  v.  Lane,  11  Oa. 
459. 

Timj^w*  Bwing  v.  Stultz,  ft  Ind. 
App.  1,  36  N.  E.  170.  Compare  8ha- 
fer  T.  Moriarty,  46  Ind.  9,  snd  Marion 
Township  Union  Draining  Go.  v.  Nor- 
ris,  37  Ind.  424. 

KSBwan  Harrison  v.  Bemington  Pa- 
per Co.,  140  Fed.  385,  3  L.  B.  A.  (N. 
8.)  994,  S  Ann.  Gas.  314,  certiorari 
denied  199  U.  8.  607,  50  L.  Ed.  331 
(mem.  dec). 

M»ln<.  In  Flynn  v.  American  Bank- 
ing &  Trust  Co.,  104  Me.  141,  19  L.  B. 
A.  (N.  B.)  42S,  129  Am.  St.  Bep.  378, 
69  Atl.  T7I,  the  liabititj'  nnder  a  pro- 
vision of  a  special  charter  was  held  to 
be  secondary. 

MMs»cluu«tta.  Brown  v.  Eastern 
Slate  Co.,  134  iSnm.  590. 

HlcUgan.     Milroy  v.  Spurr  Moun- 


tain Iron  Min.  Co.,  43  Mich.  231,  5  N. 
W.  287;  Hanson  v.  Donkerslej,  87 
Mich.  184. 

Hlimsaota.  Way  v.  Mooers,  135 
Minn.  339, 160  N.  W.  1014.  In  Gebhard 
V,  Eastman  ft  Gibson,  7  Minn.  56,  the 
liability  under  a  special  charter  was 
teld  to  be  primary. 

Nebraska.  Hoteomb  v.  Tierney,  79 
Neb.  660,  113  N.  W.  204;  Bavwon  v. 
Taylor,  69  Neb.  473,  95  N.  W.  1033; 
Hamilton  Nat.  Bank  v.  American 
Loan  ft  Trust  Co.,  66  Neb.  67,  92  N. 
W.  188;  Id.  72  Neb.  81,  100  N.  W. 
202;  GosB  v.  Carter,  156  Fed.  746; 
F'ranciB  v.  Hazlelt,  192  Mass.  137,  116 
Am.  St.  Sep.  230,  78  N.  E.  405;  Haz- 
lett  v.  Woodhead,  28  B.  I.  452,  67  Atl. 
736,  27  B.  I.  508,  63  Atr.  952. 

Nav  Tork.  Oause  v.  Boldt,  49  Misc. 
340,  99  N.  T.  Bupp.  442,  all 'd  115  App. 
Div.  897,  100  N.  Y.  Supp.  1117,  188  N. 
Y.  546,  80  N.  E.  566 ;  Bicharda  v.  Coe, 
19  Abb.  N.  Cas.  79;  Lindsley  v.  Si- 
monds,  2  Abb.  Pr.  (N.  S.)  69. 
"Whatever  the  technical  nature  of 
the  liability  may  be,  there  can  be  no 
question  that  in  its  practical  aspects 
and  consequences  it  ia  of  a  secondary 
and  exceptional  character  which  is  de- 
veloped only  by  the  unusual  contin- 
gency that  the  corporation  has  be- 
come insolvent  and  unable  to  pay  its 
debts."  Assets  Bealization  Co.  v. 
Howard,  211  N.  T.  430,  105  N.  E. 
680,  afl'g  152  App.  Div.  900,  136  N.  Y. 
Snpp.  1130,  70  Misc.  651,  127  N.  T. 
Pupp.  798. 

Ohio.  PoBton  V.  Hull,  75  Ohio  St. 
F02,  80  N.  E.  11;  Yonnglove  v.  Lime 
Co.,  49   Ohio   St.  663,  33   N.   E.   234; 
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to  satisfy  its  debts,**  and  then  only  to  such  an  extent  as  is  nec- 
essary to  make  up  the  deficiency.*"  And,  when  ench  is  the  ease,  there 
can  be  no  recovery  a^fainst  stockholders  by  creditors  who  have  in  tieir 
possession,  in  trust  for  themselves  and  other  creditors,  assets  of  the 
company  which  are  more  than  sufBcient  to  pay  all  corporate  debts, 
and  which  they  have  a  right  to  snbject  to  the  payment  of  their 
claims.**  Nor  can  creditors  proceed  against  stockholders  to  oiforce 
their  liability  without  first  exhausting  their  legal  remedies  against  the 
corporation  by  recovering  a  judgment  against  it  and  having  an  ezeoa- 
tion  thereon  returned  wholly  or  partially  unsatisfied,**  unless  they 
fihow  that  this  was  impossible,  or  would  have  been  useless,** 


%  4181.  Dissolutdon,  faihire,  iiuolTency,  etc.,  as  &  condition  pre- 

cedent  to  liabili^.  The  statutes  imposing  individual  liability  upon 
stockholders  for  corporate  debts  sometimes  expressly  provide  that 
they  shall  be  liable  on  the  dissolution  of  the  corporation,*^  or  on  ita  in- 


Brouaou  y.  Schneider,  49  Ohio  St.  438, 
33  N.  £.  233;  Barnck  t.  Gifford,  47 
Ohio  St.  ISO,  21  Am.  St.  Bep.  TSS,  24 
N.  E.  259;  Hawkiiu  v.  Iron  V&Uej 
Furnace  Co.,  40  Ohio  Bt.  507;  Brown 
V.  Hitchcock,  36  Ohio  St.  667;  Wright 
v.  McCormack,  17  Ohio  St.  86;  Ir- 
vine V.  Elliott,  203  Fed.  82;  Pfaff  v. 
OniBn,  92  Mo.  App.  560,  69  S.  W,  405. 
The  stock holde ra '  additivnal  liabilitj 
under  the  Ohio  Constitution  and  stat- 
utes is  a  secondary  and  contingent  lia- 
bility. It  becomes  a  primary  one  en- 
forceable against  the  stockholdera 
when  the  corporation  becomes  insol- 
vent, and  its  asiets  including  unpaid 
stock  sabBcriptiona  are  inaofficient  to 
pay  its  debts.  Irvine  v.  Baker,  22S 
Fed.  834;  Blackbnm  t.  Irvine,  205 
Fed.  217,  aff'g  198  Fed.  360. 

PonUBylvanift.  In  re  Means'  Ap- 
peal, 85  Pa.  St.  75;  Patterson  &  Co.  v. 
WyotnisBing  Mfg.  Co.,  40  Pa.  St.  117. 

Bliode  IsUad.  Andrewa  v.  O'Beitly, 
25  B.  I.  231,  55  Atl.  688;  Kilton  v. 
Providence  Tool  Co.,  22  B.  I.  60S,  48 
Atl.  1039;  Allen  v.  Arnold,  IS  R.  I. 
809. 

Vermont.     Dauchy  v.  Brown,  24  Vt. 


Shuey  v.  Adair,  24 
Wash.  378,  24  Pac.  536. 

*■  See  i  4231,  infra. 

41  Where  the  right  to  enforce  the 
liability  is  in  the  receiver,  he  ahould 
be  permitted. to  do  so  mly  upon  it« 
appearing  that  there  is  a  deficit  in  the 
other  aaseta  of  the  bank,  and  ahoold 
recover  only  such  an  amount  ae  is 
neeesBary  to  cover  such  deficit.  Smath- 
CTs  V.  Weatem  Carolina  Bank,  195  If. 
C.  410,  47  S.  E.  893. 

The  Btockhojdera  are  entitled  to 
credit  OIL  their  liability  for  the 
amount  realized  from  the  asseta  of  an 
insolvent  corporation  by  a  receiver 
appointed  to  collect  its  sasets  and  ap- 
ply them  to  its  debts.  Buist  v,  Wil- 
liama,  81  S.  C.  49^,  62  8.  E.  859. 

MAIbitztigui  t.  Guadalupe  y  Caloo 
Min.  Co.,  92  Tenn.  598,  22  S,  W.  739. 

4BSee  14331,  infra. 

«aSee   M232,  infra. 

WStoltz  V.  Scott,  23  Idaho  104,  129 
Pac.  340;  State  Sav.  Aas'n  v.  Kellogg, 
63  Mo.  540;  Schneider  v.  Johnson,  164 
Mo.  App.  639,  147  S,  W.  538;  Bittuer 
V.  Lee,  25  Mo.  App.  559.  See  also 
casea  cited  in  the  following  Dotei. 
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solvency,**  or  in  case  it  ceaaes  doing  business  leaving  debts  un- 
paid,** or  in  case  the  capital  stock  is  reduced  by  any  mode  which 
shall  render  the  corporation  insolvent,**  or  if  default  is  made  in  the 
payment  of  anydebt  or  liability  contracted  by  it,"  and  in  such  cases, 
ot  course,  the  prescribed  conditions  must  exist  before  any  liability 
on  the  part  of  the  stockholders  will  erlse. 

Under  statutes  making  stockholders  liable  for  corporate  debts  on 
"dissolution"  of  the  corporation,  or  for  debts  due  at  the  time  of  its 
dissolution,  it  has  been  held  that  the  term  "diasolution"  is  not  used  in 
its  strict  legal  sense,  so  as  to  make  the  iDdividual  liability  of  stock- 
holders dependent  upon  the  corporation's  ceasing  to  exist  by  expira- 
tion of  its  charter  or  otherwise,  but  that  the  statute  cont^nplates  a 
practical  dissolution,  and  that  there  is  such  a  dissolution  when  a  cor- 
poration becomes  insolvent,  and  goes  into  the  bands  of  a  receiver  for 
the  purpose  of  being  wound  up,  or  into  bankruptcy  or  insolvency,  or 
makes  ad  assignment  for  the  benefit  of  creditors,  or  when  it  loses  all 
ita  property,  and  ceases  to  do  business."      There  is  a  dissolution, 


«H&I)  V.  Haghea,  119  Md.  4S7,  87 
Atl.  337 ;  Haghes  v.  HaU,  117  Md.  547, 
83  Atl.  1023;  Poston  v.  Hall,  75  Ohio 
St.  502,  80  N.  E.  11.  See  also  cRaea 
ettetl  in  the  following  notes. 

Under  ench  a.  Btatute  the  liability 
"ie  to  be  resorted  to  by  ereditors  only 
in  ease  of  the  inBolveney  of  the  cor- 
poration." PoBton  V.  Hull,  75  Ohio 
St.  502,  80  N.  E.  11. 

M  In  niinoij  the  etodcholders  are 
liable  under  such  eireumatanccB  to  the 
extant  of  the  unpaid  portion  of  their 
Btoek.  Teich  t.  Midland  Mach.  Co., 
177  ni  App.  354. 

(0  Connecticut  Gen.  St.  1888,  j  1954, 
provided  that  in  ease  of  the  rednetion 
of  the  capital  stock  by  any  mode 
which  shall  render  the  corporation  in- 
BolTent,  the  stockholders  aBsenting 
thereto  shall  be  jointly  and  severally 
liable  for  all  debts  of  the  corporation 
oxliting  at  the  time  of  3nch  redne- 
tion. This  aeetion  was  held  to  ap- 
ply only  to  joint  etock  eorporations, 
and  not  to  those  hoTing  special  char- 
ters. Barber  v.  Morgan,  S9  Conn.  683, 
Ann.  Cas.  1916  E  102,  94  Atl.  984. 

•1  Section  196  of  the  Banking  Law 


of  1909,  provides  that  if  default  la 
made  in  the  payment  of  any  debt  or 
liability  contracted  by  any  banking 
(■orporation,  the  stockholders  shall  be 
individually  rcBponsible,  equally  and 
ratably  for  tbe  then  ezieting  debts  of 
the  corporation,  but  that  no  Stock- 
holder shall  be  liable  for  the  debts  ot 
the  eorporation  to  an  amonnt  exceed' 
ing  the  par  value  of  the  respective 
shares  of  stock  by  him  held  in  such 
corporation  at  the  time  of  such  de- 
fault. The  word  "default"  as  here 
tised  means  not  only  a  default  suf- 
fered by  the  bank's  own  officials,  but 
also  includes  a  default  resulting  from 
the  action,  of  the  superintendent  of 
banks  in  taking  possession  of  the 
business  and  assets  of  the  corpora- 
tion, although  for  a  reason  other  than 
a  default  in  the  payment  of  its  obli- 
gations, Bichards  v.  Sehannann,  97 
N.  Y.  Miac.  143,  161  N.  Y.  Supp.  109. 

The  proof  was  held  sufficient  to 
make  out  a  prima  facie  caae  of  de- 
fault in  the  payment  of  the  debts  in 
Bichards  v.  Schwab,  101  N.  Y.  Mise. 
128,  167  N.  Y.  Supp.  53B. 

M  McDonnell  v.  Alabama  Gold  Lite 
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within  the  meaning  of  such  a  statute,  said  the  Alabama  court,  "when- 
ever the  corporation  becomes  '  a  nominal,  inert  body, '  its  property  and 
funds  gone,  and  it  is  reduced  to  insolvency,  rendering  legal  remedies 
against  it  fruitless  and  unavailing."** 

It  is  sometimes  expressly  provided  that  suspension  of  its  business 
by  a  corporation  for  a  year  shall  be  deemed  a  dissolution  for  the  pur- 
pose of  rendering  its  stockholders  liable  for  its  debts.**    Such  a  pro- 


TnB.  Co.,  65  Ala.  401,  5  So.  120;  Cen- 
tral Agricultural  &  Mechanic&t  Am'h 
V.  Alabama  Oold  Lifs  Ina.  Co.,  70 
Ala.  120;  Stdtz  V.  Scott,  23  Idaho 
104,  129  Pae.  340;  O'Eell  t.  Chama 
Valley  Lands  &  iTrigation  Co.,  ISl 
Mo.  App.  466,  168  S.  W.  SST;  Schnei- 
der V.  JohnBon,  164  Mo.  App.  639,  147 
a  W.  538;  HollingBhead  v.  Wood- 
ward, 107  N.  Y.  96,  13  N.  B.  621  (dis- 
tinguishing Kineaid  v.  Dwioelle,  59  N. 
Y.  548);  Bradt  v.  Benedict,  17  N.  Y. 
99;  BriggB.  v.  Penniniau,  8  Cow.  (N. 
Y.)  387,  18  Am.  Dee.  454;  Slee  v. 
Bloom,  19  Johns.  (N.  Y.)  456,  10  Am. 
Dec  £73.  See  also  Brookline  Canning 
&  Packing  Co.  v.  Evans,  163  Uo.  App. 
564,  146  6.  W.  628 ;  Elliott  v.  Sullivan, 
156  Mo.  App.  4B6,  137  S.  W.  287. 
And  see  §  4239,  infra. 

"The  creditor  of  an  insolvent  cor- 
poration does  not  have  to  wait  until 
the  corporation's  Aarter  has  expired, 
or  imtil  the  corporation  has  been  Ju- 
dicially' dissolved,  but  as  to  him  the 
corporation  will  be  deemed  dissolved 
when  it  has  ceased  to  be  a  going  con- 
cern, and  has  disposed  of  its  tangible 
assets  and  there  is  no  probability'  of 
its  again  attempting  to  carry  on  the 
business  for  which  it  was  organized." 
Schneider  v.  Johnson,  164  Mo.  App. 
639,  147  8.  W.  538. 

H  Central  Agricultural  &  Mechani- 
cal Abb'u  v.  AUbama  Oold  Life  Ins. 
COt  70  Ala.  120. 

HEansas  Oeu.  St.  1901,  t  1310; 
Abernathy  v.  Loftus,  95  Ean.  S7,  147 
Pae.  81S;  Manley  v.  Mayor,  68  Kan. 
.177,  1  Ann.  ('as.  «25,  75  Pae.  350; 
Thomas  v.  Remington  Paper  Co.,  S7 


Kan.  599,  73  Pao.  909;  Jones  v.  8Io- 
necker,  66  Kan,  286,  71  Pae.  573; 
UcHate  v.  Moore,  66  Ean.  267,  71 
Pae.  S32;  Pacific  Elevator  Co.  v,  Whit- 
bcek,  63  Ean.  102,  88  Am.  St.  Bep. 
229,  64  Pae.  084;  Brigham  v.  Nathan, 
62  Kan.  243,  62  Pae.  319;  First  Nat. 
Bank  of  Atchison  v.  King,  60  Ean. 
733,  57  Pae.  952;  Sleeper  v.  Nonris, 
59  Ean.  555,  53  Pae.  757;  Cottrell  v. 
Msniove,  58  Kan.  405,  49  Pae.  519; 
Crocker  v.  Ball,  10  Ean.  App.  364,  59 
Pae.  691;  Jones  v.  Edson,  10  Ean. 
App.  110,  62  Pae.  249;  Pox  v.  First 
Nat.  Bank,  9  Ean.  App.  18,  57  Pae. 
241;  Harrison  v.  Bemington  Paper' 
Co.,  140  Fed.  385,  3  L.  E.  A.  (N.  8.) 
954,  5  Ann.  Cas.  314,  certiorari  denied 
199  V.  S.  607,  50  L.  Ed,  331  (mem. 
dee.);  Anglo-American  Land,  Mort 
gage  A  Agency  Co.  v.  Lombard,  132 
Fed.  721,  certiorari  denied  196  U.  8. 
638,  49  L.  Ed.  630  (mem.  dec);  Seat- 
tle Nat.  Bank  v.  Pratt,  103  Fed.  62. 
And  see  }  4239,  Infra. 

This  provision  does  not  violate  the 
constitutional  provision  requiring  the 
subject  of  an  act  to  be  expressed  in 
its  title,  or  that  forbidding  the 
amendment  of  a  aeetion  unless  the  new 
section  contains  the  entire  section  as 
amended.  Manley  v.  Mayer,  68  Ean, 
,177,  1  Ann-  Cas.  825,  75  Pae.  550. 

The  first  day  is  to  be  excluded  and 
the  last  included  la  computing  the 
time.  Crocker  v.  Ball,  10  Ean.  App. 
364,  50  Fac  691. 

The  merger  of  notos  held  by  a  cred- 
itor in  a  judgment  against  the  corpo- 
ration pending  his  action  against  a 
stockholder  under  this  proviaion  does 
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vision  applies  where  a  corporation  suspends  for  a  year  all  the  business 
for  which  it  was  created,  and  transacts  such  business  only  as  is  inci- 
dental and  necessary  to  the  final  dosing  up  of  its  affairs.'^  And  a 
bank  susp^ids  business,  within  the  meaning  of  such  a  provision, 
where  it  suspends  payment,  althou^  a  receiver  is  appointed,  and 
afterwards  pays  dividends  to  creditors."  The  corporation  is  deemed 
dissolved  only  for  the  purpose  of  enabling  creditors  to  enforce  the 
individual  liability  of  the  stockholders.  For  all  other  purposes  it 
continues  to  be  a  corporation  in  the  eyes  of  the  law,  and  creditors  may 
sue  it  in  its  corporate  capacity  in  the  same  manner  as  before.*'' 

When  the  stockholders  are  made  individoally  liable  on  the  insol- 
vency of  the  corporation,  they  become  liable  when  a  judgment  has 
been  recovered  and  an  execution  thereon  has  been  returned  unsatisfied, 
or  when  it  is  otherwise  shown  that  it  has  ceased  to  do  business,  and 
that  it  has  no  property  subject  to  execution,  or  where  it  has  executed 
an  assignment  of  all  its  property  for  the  J>enefit  of  creditors,  or  gone 
into  the  hands  of  an  assignee  or  receiver  in  bankruptcy  or  insolvency 


not  prevent  a  reccrveiy  in  aueh  aetioD. 
Thomas'  v.  Remington  Paper  Co.,  67 
Kan.  599,  73  Pac.  909. 

Though  nDtea  held  by  a  corporate 
ereditor  are  merged  in  the  judgment 
againat  the  corporation,  they  still  re- 
tnain  competent  evidence  of  the  ex- 
jatence  of  the  debt  in  an  action 
against  the  stockholder.  Harriaon  v. 
Remington  Paper  Co.,  140  Fed.  385, 
I  L.  S.  A.   (N.  B.)   954,  5  Anu.  Cm. 


10  Kan.  App.  110,  62  Pac.  249;  Anglo- 
American  Land,  Mortgage  ft  Agency 
Co.  T.  Lombard,  132  Fed.  721,  certi- 
orari denied  198  TJ.  8.  638,  49  L.  Ed. 
630  (mem.  dec);  Whitman  v.  Citi- 
zens' Bank  of  Seeding,  110  Fed.  503. 
And  see  i  4239,  infra. 

A  suspenaioD  of  a  part  of  its  bnai' 

nesa   only  by  a  corporation   does  not 

bring  it  within  the  statute.     Mechan- 

Sav.  Bank  v.  Fidelity  Inanrance, 


314,  certiorari  denied   199  U.   S.  607,      Trust  &  Safe-Depoeit  Co.,  91  Fed.  4G6. 


50  L.  Ed.  331  (mem.  dee.), 

The  statnte  extends  to  an  invol- 
untary SUB  pension  of  business  by  a 
bank  where  the  bank  cnnmisBioner 
takes  possession  of  it.  Crocker  t. 
Ball,  10  Kan.  App.  364,  59  Pac.  691. 

Although  not  expressly  repealed, 
this  provision  of  the  Kansaa  statutes 
necessarily  became  entirely  inopera- 
tive on  repeal  of  the  statute  authoriz- 
ing suits  by  creditors  to  enforce  the 
■  individual  liability  of  stockholders. 
Henley  v.  Myers,  7B  Kan.  723,  17  L. 
K.  A.  (N.  8.)  779,  93  Pac.  168,  173. 

U  Jones  V.  Slonecker,  66  Kan.  2S6, 
71  Pac.  573;  Brigham  v.  Nathan,  62 
Kan.  243,  62  Pac.  319;  Jones  v.  EJson, 


A  recital  in  a  deed  by  the  corpora- 
tion that  it  was  then  doing  business, 
does  not  estop  its  stockholders  from 
asserting  that  it  had  previously  sus- 
pended business  within  the  meaning 
of  this  provision,  so  as  to  start  the 
running  of  limitations  in  favor  of 
stockholders.  Nor  will  a  subsequent 
sale  of  their  stock  and  a  transfer 
thereof  on  the  books  work  such  an 
estoppel  as  against  the  seller.  Jones 
V.  Edson,  10  Ean.  App.  110,  62  Pac. 
249. 


VI  Priv.  Corp. — 80 


H  Stebbins 
'52  N.  E.  535. 

K  Whitman    v.    Citizens 
Beading,  110  Fed.  503, 
7251 
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proceedings."  It  is  not  necessary,  under  sneli  a  statote,  that  the  in- 
eolTency  be  established  by  a  decree  of  court,  but  it  may  be  shown 
under  proper  allegations  by  proof  of  it  as  a  fact."  But  it  is  not 
enough  to  show  merely  that  the  property  of  the  corporation  is  insuffi- 
cient to  pay  all  its  debts,  where  it  is  still  engaged  in  business,  or 
even  that  it  has  gone  into  the  hands  of  a  receiver,  where  the  receiver 
was  appointed  to  oontinue  the  buBiness,  and  not  for  the  purpose  of 
winding  up  the  corporation  because  of  insolvency." 

Under  a  charter  or  statutoiy  provision  ma^ng  the  stockholders 
of  a  corporation  individually  liable  for  its  debts  on  its  "failure," 
stockholders  clearly  become  liable  when  the  corporation  becomes  in- 
solvent and  ceases  to  do  business,  or  goes  into  the  hands  of  a  receiver, 
or  makes  an  aissigmnait  for  the  benefit  of  creditors.  Suspension  of 
specie  payment  by  a  bank  was  held  sufficient  to  render  stockholders 
liable  under  a  charter  provision  making  them  liable  in  case  of  its 
"failure,"  '*  although  it  continued  to  do  a  bankii^  business  for  sev- 
eral years  afterwards." 

Under  an  insurance  company's  charter  providing  that,  "in  all 
cases  of  losses  exceeding  the  means  of  the  corporation,  each  stock- 
holder shall  be  held  liable,"  etc.,  it  must  be  alleged  and  proved,  In 
an  action  agtunst  a  stockholder,  that  the  losses  of  the  company,  or  its 
liabilities,  exceed  its  assets.** 

Under  a  bank  charter  providing  that  the  stockh<dder8  shall  be  per- 
sonally liable  for  the  ultimate  redemption  of  its  bills  and  notes  in  pro- 
portion to  the  amount  of  stock  held  by  them,  the  liability  attaches 

MP«ter  V.  Parrel  Foundrr  ft  Ma-  MTonnglove  v.  Keiij  liland  LSm« 

ebiue  Co.,  S3  Ohio  St.  534,  42  N.  B.  Co.,  49  Ohio  St.  663,  33  N.  E.  234; 

690 ;  Tounglove  v.  Kelly  laUnd  Lime  Bronaon  v.  Schneider,  49  Ohio  St.  438, 

Co.,  49  Ohio  St.   663,   33   N.   E.   234;  33  N,  E.   233;   Barrick  v.  Gifford,  47 

Bionsos  V.  Schneider,  49  Ohio  St.  43S.  Ohio  St.  180,  21  An.  St.  Bep.  798,  2% 

33  N.  E.  233;   Barrick  v.  Oifford,  47  N.  E.  259  (distiugnisbing  Hawkins  v. 

Ohio  St.  180,  21  Am.  St.  Bep.  798,  24  Iron  Vallej  Pumace  Co.,  40  Ohio  St. 

N.  E.  259;  Uorgan  v.  Lewis,  46  Ohio  507). 

St.  1,  17  N.  E.  558.  "  Godfrey  v,  Terry,  97  V.  S-  171,  21 

GB  This  ia  true  under  the  Maryland  L.  Ed.  944;  Lane  v.  Morris,  8  Ob.  468; 

utatnte  providing  that  in  the  event  of  Terry  t.  Calnaa,  13  S.  C.  220, 

tbe  insolvency  of  the  corporation,  the  M  Godfrey  v.  Terry,  97  U.  8.  171,  24 

liability   of   its   etockholdera   for   tbe  L.  Ed.  944 ;  Terry  v.  Calnan,  13  8.  C. 

amoont  nnpaid  on  their  stock  may  be  220. 

enforced   by   the   receiver,  tmatee   or  W  Blair  v.  Gray,  104  U.  a  769,  26  L. 

other   person   winding   up   the   affairs  Ed.  S2S. 
of  the  corporation.    Hall  v.  Hughea, 
119  Md.  487,  87  AH.  387;  Hughes  v. 
Hall,  117  Md.  547,  83  Atl.  1023. 
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when  the  bank  refuses  or  ceases  to  redeem  its  billa  and  notes,  and  is 
notorionsty  and  contiuaally  insolvent.** 

g  4182.  Persons  liabifr— In  general.  It  is  clear  that  a.  person  cannot 
be  held  liable  for  corporate  debts  under  a  charter,  statutory  or  ctm- 
stitntional  provision  imposing  such  liability  upon  stockholders,  un- 
less he  has,  at  the  very  least,  at  some  time  become  a  stockholder  in  the 
corporation,"  or  unless  the  circumstances  are  sach  as  to  estop  him 
from  denying  that  he  is  or  was  a  stockholder.** 

As  we  have  seen  in  former  secticms,  neither  the  issue  of  a  certificate 
of  stock  nor  payment  for  stock  is  necessary  to  make  one  a  stockholder, 
unless  it  is  expressly  so  provided,  and  therefore,  in  the  absence  of 
such  a  provision,  a  person  cannot  escape  liability  as  a  stockholder 
for  corporate  debts  by  showing  that  no  certificate  of  stock  has  been 
issued  to  him,  or  that  he  has  paid  nothing  for  his  stock.*'  But  to 
hold  a  person  liable  as  a  stockholder,  it  must  appear  that  he  was 
entitled  to  have  stock  issued  to  him.** 

Generally  the  liability  extends  to  all  of  the  stockholders,  regardless 
of  whether  they  acquired  their  stock  aa  original  subscribers,  or  pur- 
chased it  from  the  corporation,  or  from  other  stockholders,**  but 
under  the  peculiar  wording  of  some  provisions  it  has  been  held  that 
(mly  the  original  subscribers  arc  liable.^ 

MTerr;  v.  Anderaon,  99  n.  8.  628,  bank,  including  tranafen  of  stock  b; 

24  L.  Ed.  3eS;  Terry  v.  Tobmao,  92  an  executrix  witbont  &a  order  of  the 

U.  S.  156,  23  L.  Ed.  537.  probate  coort. 

U  Converse    y.    Stewart,    197   Fed.  In  Neff  V.  Lamm,  99  Minn.  115,  lOS 

152,  aff 'g  judgment  192  Fed.  941;  Con-  N.  W.  849,  the  evidence  waa  held  to 

verae  v.  Stewart,  192  N.  Y.  578,  85  N.  be  eufficient  to  sustain  a  finding  that 

E.    1107,   aff'g  judgment    117  N.  Y.  a   person   was  a  stockholder   at  the 

App.  Siv.  922,  102  N.  Y.  Snpp.  1133.  time  of  his  death. 

A  stockholder  cannot  be  held  to  a  As  to  the  effect  of  a  transfer  of 

double  liability  in  respect  to  all  of  the  shares,  see  1 4196  et  seq.,  infra. 

stock    of    the    corporation    where    he  MSee  M20S,  infra. 

never   owned   it   all.      Security   State  Wfiee  S  3427,  supra. 

Bank  V.  Qannon,  39  S.  D.  232,  163  N.  si  Robinson  v.  Naahville  Center  Co- 

W,  1040.  operative  Creamery  Ass'n,  115  Minn. 

In  Burton  v.  Biehmoad,  107  Fed.  43, 131  N.  W.  856. 

387,  it  waa  held  that  th»  defendant  B»Thia  is  true  of  the  liabiUty  im- 

never  became  a  stockholder,  and  hence  posed  upon  atockholdera  in  banks  to 

could  not  be  held  liable.  depositors  by  Civ.  Code  1910,  f  2270. 

In  Securi^  Bank  v.  Gannon,  39  S.  Crawford   v.   Swicord,  —  Qa.   — ,   94 

D.  232,  163  N.  W.   1040,  all   the  par-  S.  E.  1025,  rev'g  20  Oa.  App.  3S,  92  8. 

ties   were    held    to    be     estopped,     as  E.     394,     followed     in     Alexander     v. 

ogBiiist  creditora,  to  deny  the  validity  Dever,  —  Qa.  App.  — ,  96  S.  £.  756. 

of  proceedings  taken  to  reorjfanize  a  nSee  14183,  infra. 
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A  pers(m  who  knowingly  or  voluntarily  permits  his  name  to  stand 
on  the  corporate  books  as  a  stockholder  is  estopped  as  against  creditors 
to  deny  that  he  is  one.^'  But  a  person  is  not  liable  to  creditors  as 
a  stockholder  mer^  because  his  name  appears  as  a  stockholder  on 
the  corporate  books,  unless  it  was  placed  there  with  his  knowledge 
and  consent,  or  unless  he  has  acquiesced  theredn  after  acquiring 
knowledge  of  the  facts.™ 

A  person  may  defeat  an  action  to  bold  him  liable  as  a  stockholder, 
even  though  he  may  have  subscribed  for  stock,  provided  he  is  not 
estopped,"  by  showing  that  his  subscription  was  never  accepted  by 
the  corporation,  so  that  he  never  became  a  stockholder;  '*  by  showing 
that  the  subscription  was  revoked  or  withdrawn  by  him  before  ac- 
ceptance, if  he  had  a  ri^t  to  do  so ;  ''*  or  that  it  was  upon  a  condition 
precedent,  which  has  not  been  performed  or  waived ;  ™  or  that  it 
was  for  stock  in  excess  of  the  amount  of  authorized  capital  stock,  or 
for  part  of  an  unauthorized  increase  of  capital  stock ; "  or  that  he 
never  made  a  required  payment  on  his  subscription,  where  such  pay- 
ment is  necessary  to  make  a  subscriber  a  stockholder ; ""  or  that  he  waa 
induced  to  purchase  or  subscribe  for  the  stock  by  fraud,  provided 
the  contract  whereby  he  acquired  it  has  been  seasonably  rescinded  by 
him,  but  not  otherwise.™ 

If  an  issue  of  stock  is  absolutely  void  by  reason  of  an  express 
statutory  or  constitutional  provisi<m,  or  otherwise,  the  holders  thereof 
do  not  become  stockholders,  and  cannot  he  held  liable  as  sach  for 
corporate  debts,  unless  it  is  shown  that  the  creditors  seeking  to  hold 
them  liable  have  been  especially  misled.    It  has  been  so  held,  for 

n  See  S  4184,  infra.  ^See  t  636,  snpra.    And  we  Fann- 

'TfiSee  HIM,  intra..  era'  State  Bank  of  Mobridge  v.  Em- 

■ra  See   i  4209,  infra.  pey,  35  S.  D.  107,  150  N.  W.  936. 

74  See  |  521  et  eeq.,  supra.  In  Byan  v.  Mt.  Vernoa  Nat.  Bank, 

n  gee  t  5S3  et  seq.,  snpra.  224  Fed.  429,  it  was  keld  that  a  elock- 

Tfl  See    i  S73    et   seq.,   and    S  6S3   et  bolder  in  a  national  bank  eonid  not, 

seq.,  supra.  after  it  failed,  escape  liability  on  tlia 

T^See  i  3467,  supra.  ground   that   be   was  induced  to  pur- 

ISee  SnO,  eupra,  chase  his  stook  by  fraud. 

Subscribers    who    have    never   paid  One  who  purchases  from  a  national 

the  ten  per  cent  of  their  subscriptions  bank  sharea-of  its  stock  which  hare 

necessary  to  make  them   stockholders  been   previously   subscribed  and   paid 

need  not  be  joined  in  a  suit  to  enforce  for  in  full  may  rescind  the  contract 

the   stockholders'   liability,   to   which  and  have   a  cancellation  of  the  note 

all  of  the  stockholders  are  necessary  given  for  the  price  for  fraud,  where 

parties.      Ford    v.    Chase,    US    N.   Y.  he  has  satisfied  his  statutory  liability 

App.   Div.   605,   103   N.   Y.   Supp.   30,  by  paying  an  assessment  on  the  stock 

a2'd  189  N.  Y.  504,  Bl  N.  £.  1164.  and  diseiaima  any  intention  to  sue  for 
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example,  of  stock  issued  by  a  eorporatioa  as  collateral  security,**  and 
of  increased  stock  issued  by  a  corporation  having  no  authority  to 
increase  its  capital  stock.*^ 

Mere  irregularities  in  subscribing  for  stock  cannot  be  set  up  to 
escape  liability,  where  the  irr^^ilarities  have  been  waived  by  the 
corporation,  and  the  subscriber  recognized  as  a  stoekholder,**  Nor 
can  subscribers  for  stock  escape  liability  by  showing  that  they  sub- 
scribed merely  as  agents  or  trustees  for  the  corporation  itself.** 

A  stockholder  whose  shares  have  been  validly  and  in  good  faith 
forfeited  or  sold  by  the  corporatJou  for  nonpayment  of  aasessmenta 
is  no  longer  a  stockhdder,  and  is  not  liaUe  tor  debto  aftorwurds 
contracted,  nor  for  debts  previously  c<»itracted,  where  stockholders 
are  only  liable  while  they  remain  stockholders.**  And  stockholders  of 
a  national  bank  who  do  not  consent  to  a  renewal  of  its  charter  ex- 
tending the  tena  of  its  existence,  and  who  take  all  the  steps  pre- 
scribed by  the  statute  to  withdraw  from  the  association,  cease  to  be 
stockholders  and  are  not  liable  for  assessments  subsequently  levied 
by  the  comptroller  of  the  currency  as  a  means  of  enforcing  the 
statutory  liability  of  the  stockholders,  although,  through  no  fault 
of  their  own,  the  proceedings  lotting  to  their  withdrawal  are  not 
completed,  and  their  names  still  appear  on  the  books  of  the  bank  as 
stockholders.** 

the  recovery  of  the  ammint  so  paid.  Aa  to  ttte  estoppel  of  the  corpora- 

Salter  v.  WilliunB,  244  Pod.  126,  rev'g  tion  to  deny  the  validity  of  snbscrip- 

219  Fed.  1017.  tiona,  sec  i  720,  supra. 

MSturtevBot   v.   Kationol  Foandry  SSAlIibone  t.  Eager,  46  Pa.  Bt.  48. 

&  Pipe  Worlcs,  66  Fed.  613;  Andrews  And  see   iSS4,  «upra,  and  M203,  ia- 

V.  National  Foundry  &  Pipe  Works,  76  fra. 

Fed.  186.  MLexington  &  0.  E.  Co.  v.  Bridgea, 

Even   thongh   a  corporation  has  no  7  B.  Uoa.  (Ky.)  556,  46  Am.  Dec  62S; 

right   to  isaue   its  stock  ae   a  pledge  Maeauly    v.    Bobinsoa,    18    La.    Ann. 

for    the    repayment    of    a   loan,    the  010;   Mills   v.   Stewart,  63   Barb.   (N. 

pledgee  does  not  for  that  reooon  be-  Y.)  444,  41  N.  Y.  384. 

come  a  stockholder,  bnt  the  issue  la  a  Compare    Dixon    v.    Firemen's   Ins, 

nullity.     Hanson  v.  Sherman,  2S  Cal.  Co.,  11  Bob.  (Lb.)  252. 

App.  169,  143  Pae.  73.  Persona  whose  stock  has  been  for- 

As  to  the  right  of  a  corpoTatiCin  to  feited  are  not  necessary  parties  to  a 

issue  stock  as  collateral  secnrity,  see  suit  to  enforce  stoekboldere '  liability 

i  3516,  supra.  although  all  the  stockholders  are  ro- 
ll See  8  3467,  supra.  quired  to  be  joined.  Ford  v.  Chase, 
WHolyoke  Bank   v.  Goodman  Pa-  118  N.  Y.  App.  Div.  605,  103  N.  T. 

per  Mfg.  Co.,  9  Cush.  (Mass.)  576.  Supp.  30,  aff'd  189  N.  Y.  504,  81  N. 

As  to  the  estoppel  of  subscribers  to  E.  1164, 

denj'  the  validity  of  their  snbscrip-  See  also  S  665,  supra. 

tloni,  see  {  716  et  seq.,  supra.  U  They  are  not  liable  where  they 
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The  liability  of  a  majonty  stockholder  for  acte  of  a  corporation  is 
not  different  in  kind  from  that  of  any  other  stockholder."^  And  the 
liability  extends  1»  a  person  who  owns  all  the  stock  of  a.  corporation," 

Where  stock  is  hdd  by  two  persons  as  tenants  in  common,  neither 
can  be  held  for  more  than  half  of  the  stockholder's  liability.*' 

§4183.  -~  Stockholden^  corponiton,  Bobsoriben.  The  term 
"stockholder"  as  used  in  ccmstitutional  and  statutory  provisions  im- 
posing liability  is  generally  used  in  the  sense  of  an  owner  of  shares 
of  stock.**  And  any  person  soi  juris  who  voluntarily  accepts  owner- 
ship of  stock  is  a  stockholder  and  liable  as  such.** 

The  term  "corporators"  in  such  a  statute  has  been  construed  to 
include  all  stockhotdera,**  although  there  is  authority  to  the  effect 
that  it  is  not  synonynLous  with  stockholders." 

Provisions  making  each  stockht^er  litdile  to  the  amount  of  his 
unpaid  subscription,  "and  for  an  additional  amount  equal  to  his 
eubscriptiCHi,"**  or  making  stockholders  liable  "to  the  extent  of  the 


give  tha  required  notice  of  withdraw- 
al, and  appoint  their  appraiser,  and 
the  bank  appoints  an  appraiser,  and 
they  endeaviTT  to  bring  about  an  ap- 
praisal, for  the  purpose  of  ascertain- 
ing the  value  of  their  stock,  bnt  no 
appraisal  is  had,  and  their  names  re- 
main on  the  books  of  the  bank  as 
atoekholders.  Apeey  v.  Kimball,  231 
tl.  S.  514,  55  L.  Ed.  834,  aft 'g  164  Fed. 
830,  and  199  Mass.  65,  S5  N.  E.  91. 

WLiebhardt  v.  Wilson  (Colo.),  88 
Pac.  173. 

KQamewell  Fire  Alarm  Tel.  Co.  v. 
Fire  ft  Police  Tel.  Co.,  116  Ky.  739,  78 
8.  W.  862. 

•IMarkell  v.  Bay,  75  Minn.  138, 
77  N.  W.  78. 

nThe  term  stockholder  as  used  in 
the  constitutional  provision  ie  need 
in  the  sense  of  an  owner  of  stock. 
Civ.  Code,  S322,  does  not  show  an 
intention  to  restrict  the  term  so  as  to 
exclude  from  liability  any  person  who 
voluntarily  accepts  the  ownership  of 
stock  and  is  sui  juris.  Western  Fa£. 
R.  Co.  V.  Godfrey,  166  Cal.  346,  Ann. 
Cbb.  1915  B  825,  136  Pac.  284. 

M  Western  Pac.  B.  Co.  v.  Godfrey, 


166  Cal.  346,  Ann.  Cas.  1915  B  825,  136 
Pac.   284. 

M  Gulliver  v.  Boelle,  100  HI.  141; 
Sbuf eldt  V.  Carver,  S  Hi.  App.  545. 

njt  was  so  held  in  Chase  r.  Lord, 
77  N.  T.  1,  in  construing  a  statnta 
providing  that  the  trustees  and  "cor- 
porators" should  be  liable  for  corpo- 
rate debts  until  the  whole  capital 
stock  should  be  paid  in  and  a  certifi- 
cate Hied. 

Win  Reid  v.  De  Jamette,  123  Qa, 
787,  3  Ann.  Cas.  1117,  51  S.  E.  770,  it 
was  held  that  a  provision  in  a  special 
charter  of  a  bank  making  each  stock- 
holder liable  imposed  liability  only 
open  stockholders  who  became  such 
by  subscribing  to  the  capital  stock, 
and  not  upon  shareholders  who  by- 
way of  succession  from  the  original 
stockholders  became  owners  of  stock. 
This  holding  was  followed  in  Keid  v. 
Beck,  127  Ga.  117,  56  S.  B.  130;  Reid 
V.  Hearn  £  Green,  127  Ga.  117,  56  8. 
B.  129;  Beid  v.  Jone^  127  Ga.  Ill,  56 
».  E.  128;  Reid  v.  De  Jamette,  127 
Ga.  114,  56  8.  E.  115. 

A  petition  alleging  that  the  defend- 
ant was  a  stockholder  when  oertwn 
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par  value  of  the  shares  of  stock  subscribed  for  by  tbwi,*'^  or  im- 
posing a  liability  for  the  debts  of  the  cprporatiou  upon  persons  "who 
have  subscribed  for  or  agreed  to  take  stock"  in  a  corporation  "and 
have  not  paid  for  the  same, ' '  •■  have  been  held  to  apply  only  to 
original  subscribers  to  the  stock  of  the  corporation,  and  not  to 
stockholders  who  purchaaed  their  stock  from  other  stockholders  or 
in  the  open  market 

§  4184.  —  Beglfltered  ownen.  A  person  who  voluntarily  permits 
his  name  to  stand  on  the  corporate  books  as  a  stockholder  is  estopped 
as  against  creditors  to  deny  that  he  is  one,  whether  it  is  soaght  t» 
hold  him  liable  for  a  balance  due  on  the  stock  or  for  an  additional 
statutory  liability.**  So  a  transferrer  of  stock  remains  liable  as  a 
stockholder  if  he  continoes  to  appear  as  a  stockholder  on  the  cor- 


SebU  of  the  bank  were  eontrseted  as 
well  sa  at  time  of  the  failure  of  the 
bank  111B7  be  amended  bo  aa  to  allege 
that  he  was  an  original  sabMriber  for 
the  stCFck.  Beid  v.  Jones,  127  Qa.  114, 
S6  S.  B.  126. 

Since  auch  a  defect  ia  an  amend- 
able one,  it  ia  cured  by  verdict,  and 
a  Judgment  against  the  atoekholder 
will  not  be  aet  aaide  beeanse  of  it. 
Beid  V.  Beek,  127  Oa.  117,  06  S.  K 
130;  Beid  v.  Hearn  ft  Green,  127  Qa. 
117,  66  8.  E.  129. 

These  decisions  were  based  on  the 
provisions  of  special  ehartera  granted 
prior  to  Acts  1893,  p.  70  (Civ.  Code 
1910,  I  2270}.  Stockholders  of  s  bank 
incorporated  since  the  passage  of  said 
act  are  snbjcct  to  the  liability'  thereby 
imposed  whether  original  subscribers, 
or  purchasers  of  stock  from  the  cor- 
poration, or  transferees  from  other 
stoekholders,  Crawford  v.  Swioord,  — 
Oa.  — ,  94  8.  E.  1025,  rev'g  20  Ga. 
App.  35,  92  &  K  304. 

M  Jones  V.  Bankin,  19  N.  IC  SB, 
140  Pac.  1120. 

WLibby  V.  Tobey,  82  Me.  8B7,  19 
Atl,  904;  Bochelle  Boofing  Co.  v.  Bur- 
ley  &  Stevens,  226  Mass.  349, 115  N.  B. 
478;  Aula  v.  Cannt,  210  Mass,  381,  103 
■  H.  E.  933,  construing  the  Maine  stat- 
ute.  See  also  Uwne  Iruat  t  Banking 


Co.  V.  Southern  Loan  &  Tmst  Co.,  92 
He.  444,  43  Atl.  24. 

"A  fair  inferenee  to  be  drawn  from 
the  language  of  the  statute  is  that  of 
a  transaction  or  contract  with  the  cor- 
poration in  accepting,  (mbacribing  for 
or  agreeing  to  take  stock,  and  not 
one  between  Individuals  in  the  por- 
ehase  of  stock  In  the  Open  market. 
Had  the  legislature  Intended  to  make 
the  remedy  as  broad  aa  that  contended 
for  by  the  plaintiff,  and  thus  render 
the  defendant  liable  aa  a  'stockholder' 
upon  all  stock  held  or  owned  by  him, 
regaidleBS  of  the  manner  in  which  he 
may  have  obtained  it,  it  would  have 
been  an  easy  matter  to  have  Bo  ex- 
pressed its  meaning."  Libby  v.  To- 
bey, 82  Me.  397,  19  Atl.  904,  quoted 
in  Aold  V.  Cannt,  216  Masn.  3S1,  103 
N.  E.  933. 

MUnltMl  SUtM.  Bankin  v.  Fidelity 
Inenranee,  Trust  &  Safe  Deposit  Co., 
189  V.  a  242,  47  L.  Ed.  792,  afl'g  108 
Fed.  475;  Hood  v.  Wallace,  182  U.  8. 
655,  45  L.  Ed.  1227,  aff'g  97  Fed.  983 
(mem.  dec),  89  Fed.  11;  Lantry  v. 
Wallace,  182  U.  S.  636,  46  L.  Ed.  1218, 
aff'g  97  Fed.  865,  89  Fed.  1023  (mem. 
dec.) ;  Panly  v.  State  Loan  &  Trust 
Co.,  165  U.  8.  606,  41  L.  Ed.  844,  aff'g 
58  Fed.  666,  56  Fed.  430;  Williams  v. 
Vreeland,  244  Fed.  346;   Eenyon  v. 
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porate  botAs.^  Nor,  as  a  rule,  can  a  person  who  appears  ou  the 
books  as  the  absolute  owner  of  stock  escape  liability  on  the  grooud 
that  he  holds  it  merely  as  a  pledgee,**  or  merely  as  trostee  or  ««ent 
for  another." 

To  render  this  rule  applicable,  however,  the  person  sought  to  be 
chai^i;ed  as  a  stockholder  must  have  authorized  the  entry  or  have 
ratified  it  after  acquiring  knowledge  that  It  bad  been  made.^  As  we 
have  seen,  a  person  cannot  be  made  a  member  of  a  private  corpora- 
tion without  bis  consent,  express  or  implied.'  And  it  fc^ows  that  a 
person  cannot  be  held  liaUe  to  creditors  as  a  stockholder  merely  be- 
cause stock  has  been  placed  in  his  name  cm  the  corporate  books  by  a 

And  tliere  may  well  be  sn  estoppel  aa 
to  tboae  who  become  creditors  while 
the  alleged  stockholder  is  recorded  as 
sach  with  hia  own  conaeut,  for  credi- 
tors are  presumed  to  extend  credit  on 
the  faith  of  the  showing  made  upon  the 
corporate  books.  But  liability  as  a 
stockholder  does  not  depend  upon  es- 
toppel alone,  for  the  liability'  eztenda 
to  past  as  well  as  to  futore  debta.  It 
is  proper  to  aa^  of  a  person  who  vol- 
nntarilf  aaeuinee  the  relation  of  atctck- 
holder  that  he  is  subject  ta  liability 
because  the  constitntion  has  fixed  the 
liability  of  all  stockholders  and  he  is 
liable  as  long  as  he  holds  his  stock 
and  is  a  atockholder  in  fact,  even 
though  he  may  have  a  remedy  for 
fraud  bj  which  he  was  induced  to  ac- 
quire his  stock."  Bartlett  v.  Stephens, 
137  Minn.  813,  163  N.  W.  288. 

•TSee  t4205,  infra. 

MSee  HI93,  infra. 

MSee   IM101,  41B2,  infra. 

IWiUiams  v.  Treeland,  244  Fed. 
346;  Foote  V.  Anderson,  123  Fed.  659. 

To  make  one  liable  to  creditors  by 
reason  of  the  mere  fact  that  hia  name 
appears  on  the  corporate  books  aa  a 
member,  although  without  hia  knowl- 
edge or  assent,  would  be  to  subject 
him  to  liability,  not  by  reason  of  entry 
into  contract,  but  by  reason  of  the 
working  of  a  mie  of  evidence.  Foote 
v.  Andergon,  123  Ped.  659. 

■  See  I  39S2,  supra. 


Fowler,  1S5  Fed.  107,  aff'd  215  U.  S. 
fiD3,  54  L.  Ed.  341  (mem.  dec.);  In  re 
Noyes  Bros.,  136  Fed  977;  AmerieaD 
Alkali  Co.  T.  £urt2,  134  Fed.  663, 
aft'd  138  Fed.  398. 

OaUfomla.  Welch  v.  GDleleo,  147 
Cal.  S71,  82  Fae.  248;  Hurlburt  v.  Ar- 
thur, 140  Cal.  103,  98  Am.  Bt.  Bep.  17, 
73  Pae.  734;  Wolf  v.  St.  Louis  Inde- 
pendent Water  Co.,  15  Cal.  319. 

Kanwa.  Pine  v.  Western  Nat.  Bank, 
63  Kan.  462,  65  Pao.  690;  Plumb  t. 
Bank  of  Enterprise,  48  Kan.  484,  29 
Pae.  699. 

MlcUgaa.  May  v.  Qenesee  County 
Sav.  Bank,  120  Mieh.  330,  79  N.  W. 
«30. 

lUmieaota.  Harper  v.  Carroll,  66 
Uinn.  487,  69  N.  W.  610,  106B. 

New  Tork.  Qlenn  v.  Qarth,  133  H. 
T.  18,  31  N.  E.  344,  30  N.  E.  649. 

South  OuoUna.  Man  v.  Boykin,  79 
8.  C.  1,  128  Am.  St.  Bep.  830,  60  a  B. 
17. 

Boatli  Dakota.  Farmers' State  Bank 
of  Uobridge  v.  Empey,  35  S.  D.  107, 
150  N.  W.  936. 

"If  "  •  •  a  person  voluntarily 
assumes  ^he  relation  of  fltoekholder, 
and  voluntarily  procures  or  permits  bis 
name  to  be  recorded  as  sach  on  the 
corporate  records,  he  fixes  his  own 
status  and  is  liable  for  the  conse- 
quences. This  is  sometimes  placed  on 
the  ground  of  estoppel,  or  of  a  hold- 
ing out,  somewhat  as  one  who  holds 
himself  out  as  partner  is  held  as  sueh. 


d  by  Google 


Cfa.56] 


Stock  and  Stockholdbes 


[§4184 


transfer  or  otherwise,*  or  because  stock  has  been  r^^istered  in  his 
Btock  in  the  new  bank  is  registered  in 
the  n&me  of  one  of  the  stoekbolderB 
of  the  old  bmnk,  who  does  not  know 
of  the  merger,  he  is  not  liable.  Rich- 
ards T.  Robin,  178  N.  T.  App,  DIt. 
635,  165  N.  Y.  8»pp.  780. 

"He  cannot  be  nuule  &  stockholder 
and  liable  to  eroditors  of  «  cotpor*- 
tion  without  his  consent,  sUnpl^  be- 
uose  an  officer  of  the  corporation 
has,  without  authority,  or  in  direct 
violation  of  hie  instruetions,  entered 
his  name  apon  the  books  of  the  eor- 
poration  as  a  stockholder  and  caused 
stock  to  be  issued  in  his  name  as  sneh. 
Not  does  the  entry  of  his  name  in  the 
books  as  a  stockholder  preclude  him 
from  showing  that  in  fact  be  was  not 
a  stockholder,  and  that  the  issnanee 
of  stock  In  hie  name  was  nnanthor- 
ized."  Bbattnek  &  Desmond  Ware- 
hoQse  Co.  V.  GiUelen,  154  CaL  778,  99 
PRC.  848;  Welch  v.  Glllelen,  147  OaL 
571,  82  Pae.  248. 

Persons  whose  names  have  been  en- 
tered on  the  books  of  the  corporation 
as  stockholders  mnst  have  expressly  or 
impliedly  consented  to  the  entry  in 
order  to  be  bound  by  it.  Orier  v. 
Union  Nat.  Life  Ins.  Co.,  217  Fed.  287. 

One  who  agrees  to  purchase  a  cer- 
tain nnmber  of  shares,  or  a  propor- 
tionate part  in  case  of  oTeraubserip- 
tion,  from  a  i^ndieate  to  which  they 
are  to  be  issued,  but  who  refuses,  be- 
fore isniance,  to  take  them,  and  re- 
fuses to  accept  eertiflcates,  cannot  be 
made  a  shareholder  by  a  transfer  to 
him  on  the  books  of  the  corporation. 
Greene  v.  Sigua  Iron  Co.,  78  Fed.  ff47. 

Proof  that  the  defendant  was  a 
shareholder  of  record,  and  did  nothing 
to  remove  his  name  ae  such,  makes  ont 
a  prima  facie  case  of  liability,  and 
puts  the  bnrden  on  him  to  shtrw  that 


■  imitM  atatw.  Eeyser  v.  Hits, 
133  n.  8.  138,  33  L.  Ed.  531;  Webster 
V.  Upton,  91  U.  B.  66,  83  L.  Bd.  384; 
Williams  V.  Vreelaud,  244  Fed.  346; 
Oder  T.  Union  Nat.  Life  Ins.  Co.,  217 
Fed.  287;  Tibbits  v.  Converse,  175 
Fed.  660  (where  the  question  whether 
the  defendant  had  knowledge  of  the 
trauafer  waa  held  to  be  for  the  jury); 
Foote  V.  Anderson,  123  Fed.  659; 
Heeht,  Liebmann  ft  Co.  v.  Phenix 
Woolen  Co.,  121  Fed.  188;  Williams  v. 
Anterican  Nat.  Bank  of  Arkansas  City, 
Kansas,  86  Fed.  376;  Stephens  v.  F<d- 
lett,  43  Fed.  842;  Brown  v.  Finn,  34 
Fed.  184. 

ft'^r"—  Bank  of  Midland  ▼.  Har- 
ris, 114  Atk.  344,  Ann.  Caa.  1916  B 
1256,  170  8.  W.  67. 

Oallfonila.  Shattuek  ft  Desmond 
Wareboase  Co.  v.  QiUelen,  154  CaL  778, 
90  Pac.  348;  Welch  v.  Oillelen,  147 
Oal.  671,  82  Pac.  248;  Vermont  Mar- 
ble Co.  V.  Deelex  Granite  Co.,  135  CaL 
579,  56  L.  B.  A.  728,  87  Am.  St.  Rep. 
143,  67  Pac  1057;  O'Connor  v.  Wither- 
by,  111  Cal.  523,  44  Pae.  227j  Mud- 
gett  V.  Hall,  33  CaL  S6. 

a«o^la.  Robinson  v.  Lane,  19  Oa. 
337. 


465. 


Firwler  v.  Ludwig,  34  tie. 
•  V.  Uorrison,  54 


UarylamL 
Ud.  429. 

Muffin gM  Uay  T.  Genesee  County 
Sav.  Bank,  120  Uich.  330,  79  N.  W. 
630. 

lUnoniL  Simmons  v.  Hill,  96  Mo. 
679,  2  li.  B.  A.  476,  10  8.  W.  61. 

Kaw  Toik.  Glenn  t.  Qarth,  133  H. 
T.  18,  31  N.  E.  344,  30  N.  E.  649; 
Richards  v.  Robin,  178  App.  Div.  536, 
165  N.  Y.  Supp.  780;  Bichards  v.  Aek- 
erman,  175  App.  Div.  746,  162  N.  T. 
Supp.  667. 


Tt^lnla.  Chapman  v.  Virginia  Real  the  act  of  making  him  a  shareholder 
Estate  Inv.  Co.,  96  Va.  177,  31  S.  B.  was  in  the  first  instance  unanthorized, 
T4.  that  it  was  without  his  knowledge  or 

Where  two  banks  are  merged,  and  consent,  and  that  he  has  not  since  M- 
7259 
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name  as  abeolute  owner  instead  of  as  pledgee,*  or  because  a  certificate 
of  stock  has  been  issaed  to  him,*  where  this  has  been  done  without 
his  knowledge  or  consent.  But  he  may  be  held  liable  even  under  such 
circnmstaneee  if,  aft«r  acquiring  knowledge  of  the  facts,  he  ratifies 
or  acquiesces  in  the  transaction,  by  acting  as  a  stockholder  or  other- 
wise,"^  or  if  he  is  guilty  of  laches  in  having  the  error  in  the  entry  cor- 


quiesced  ia  at  ratified  it.  WiUlBms  T. 
Treeland,  244  Ted.  346. 

«8hattiick  £  DeunoDd  Warebouse 
Co.  V.  GiUelen,  154  CaL  778,  SQ  Pao. 
348;  Welch  v.  GiUelen,  147  Cti.  &71, 
82  Pac.  248;  May  v.  Oenesee  County 
Sav.  Bank,  120  Hioh.  330,  79  N.  W. 
630. 

He  IB  not  liable  where  the  entry  ii 
made  on  the  books  contrary  to  hie 
iiiBtruetioiis  althoagh  the  traosfer  to 
him  indorsed  on  the  back  of  the  stock 
certifleatea  was  an  absolute  one.  Shat- 
tnck  ft  Desmond  Warehonse  Oo.  ▼. 
Oillelen,  154  CaL  778,  99  Pac.  348. 

Where  the  pledgee  of  bank  stock 
requests  the  cashier  of  the  bank  to 
transfer  it  to  him  as  pledgee,  ha  la 
not  liable  though  the  eashier  enters 
the  transfer  on  the  books  as  an  abso- 
lute one.  May  v,  Oeneaee  County  Sav. 
Bank,  120  Mich.  330,  79  N.  W.  630. 

The  entry  is  presumptive  merely, 
and  not  eonclusive,  and  the  person 
sought  to  be  charged  as  a  stockholder 
may  show  that  It  was  made  without 
his  knowledge  or  cDnsent.  8hattuck 
&  Desmond  Warehouse  Co.  v.  Oillelen, 
154  CaJ.  778,  99  Pac.  348;  Welch  v. 
GiUelen,  147  Cal.  571,  82  Pac.  248. 

fi  Heeht,  Liebmann  ft  Co.  v.  Pheuix 
Woolen  Co.,  ISl  Fed.  188;  Welch  t, 
GiUelen,  147  Cal.  571,  82  Pac.  248. 

One  to  whom  the  corporation  issues 
stock  is  not  liable  where  he  refases  to 
accept  it  and  returns  it.  Ingr&ham  v. 
Commercial  Lead  Co.,  177  Fed.  341. 

« United  Stataa.  Eeyser  v.  Eitz, 
133  IT.  S.  138,  33  L.  Ed.  531;  Wil- 
liams T.  Vreeland,  244  Fed.  348; 
Brown  v.  Allebach,  166  Fed.  488  :  Ken- 
yon  V.  Fowler,  165  Fed.  107,  att'd  215 


U.  8.  593,  54  L.  Ed.  341  (mem.  dee.); 
Hecht,  Liebmann  ft  Oo.  t.  Pbenix 
Woolen  Co.,  121  Fed.  188. 

OallfORila.  Shattnek  &  Dssmond 
Warehouae  Co.  t.  GUlelen,  154  Cal.  778, 
99  Pac.  348;  Welch  v.  GiUelen,  147  CaL 
571,  82  Pac.  248. 

OMtgla.  Bobinson  t.  Lane,  19'  Ga. 
337.  Bee  also  Hardee  v.  Tietjen,  140 
Ga.  627,  79  B.  E.  117. 

Ktw  York.  Biehards  v.  Aekerman, 
175  App.  Div.  748,  162  N.  T.  Supp. 
667. 

FsnnaylTania.  UcHoee  ft  Co.  v. 
Wheeler,  45  Pa.  Bt,  32. 

If  a  transferee  of  bank  stock  joins 
in  an  application  to  convert  the  bank 
into  a  national  bank,  or  in  any  other 
way  approves,  ratifies  or  acquiesces  in 
the  transfer,  or  accepts  any  of  the 
benefits  arising  from  the  ownership  of 
the  stock,  he  beoaiDcs  liable  as  a  stock- 
holder. Keyser  v.  Hiti,  133  U.  8.  138, 
33  L.  Ed.  631. 

He  wiU  be  held  liable  where  he  ac- 
cepts and  assigns  the  certificate  of 
stock.  Abbott  V.  Jack,  136  Cal.  510, 
69  Pac.  257. 

He  wilt  be  held  liable  where  he 
knows  or  is  chargeable  with  knowledge 
that  the  stock  has  been  issued  to  htm, 
as  where  be  indorses  the  certlfieatoa 
for  purposes  of  transfer.  O'Connor  v. 
Witherby,  111  Cal.  523,  44  Pac.  22T. 

Where  a  person  to  whom  stock  la 
transferred  on  the  book«  becomes  a 
director  and  vice  president  and  aa- 
sumes  the  active  management  of  the 
buaiuesH,  it  will  be  presumed  that  he 
bad  knowledge  of  the  statute  which 
required  directors  to  bo  stockholders, 
snd  also  that  be  bad  acquired  knoiri- 
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reeled.^  Whether  the  fact  a  person's  name  appears  on  the  books  of 
the  corporation  as  a  stockholder  is  competent  evidence  to  ahow  that 
be  is  one  is  considered  in  another  section.' 


g  4186.  —  Unr^istered  itookliolden.  If  a  person  is  the  owner  of 
stock  in  a  corporation,  he  cannot  escape  individual  liability  as  a 
stockholder  by  showing  that  the  stock  has  never  been  transferred  to 
him  on  the  books  of  the  corporation,*  or  by  reason  of  the  fact  that  it 
is  registered  on  the  books  in  the  name  of  another.^*    "As  to  such 


edge  of  the  fact  that  the  booki 
showed  that  he  wu  a  rtoeUiolder,  and 
where  ha  thereafter  accepts  and  re- 
taina  a  dividend  on  the  atock  so  stand- 
ing In  his  name  lie  cannot  eHce^  lia- 
bility as  a  stockholder  on  the  ground 
that  the  stock  was  placed  in  his  name 
without  his  knowledge  or  consent. 
Brown  t.  Finn,  34  Fed.  124. 

Although  the  name  of  a  pledgee  of 
stock  is  entered  on  the  corporate  books 
as  a  atockhffldar  and  a  certificate  is 
iwned  to  him  without  authority  and 
contrary  to  hi9ezpreHsinstructiDnB,he 
ratifies  the  act  of  the  seeretary  by  ac- 
cepting and  retaining  the  eerttSeate. 
And  he  will  be  estopped  as  against 
credltora  from  denying  that  be  is  a 
stockholder  by  failing  to  use  ordinary 
diligence  to  have  the  mistake  cor- 
rected. There  is  no  ratification,  how- 
oTCr,  where  he  oflers  the  oertiflcate  to 
the  secretary  for  correction,  and  apon 
refusal  of  the  latter  to  correct  it  until 
the  sjrival  of  the  vice  president,  tem- 
porarily retains  it,  but  at  all  times 
disavows  and  repudiates  It  as  not  be- 
ing the  certificate  which  he  had  re- 
quested to  have  laened.  Welch  v.  Oil- 
len,  147  Cal.  571,  S2  Pac.  218. 

Persons  who  know  that  stock  ha« 
been  issued  to  them,  and  who  do  not 
disavow  the  acte  of  the  corporate  offi- 
cers in  so  issuing,  but  acqniesce  there- 
in for  many  years,  cannot  evade  lia- 
bility to  creditoTiS  by  saying  that  they 
never  paid  for  their  stock,  or  by  ques- 
tioning the    regularity    of  Its  issue. 


Hecbt,  Liebmann  A  Co.  v.  Phenix 
Woolen  Co.,  121  Fed.  188. 

In  Williams  v.  Yreeland,  244  Fed. 
346,  the  acceptance  and  indorsement 
by  a  wife  of  a  dividend  cheek  pay- 
able to  her  husband,  and  her  indorse- 
ment of  the  stock  certificates  of  stock  ' 
without  knowing  what  they  were  or 
that  they  were  made  out  in  her  name, 
was  held,  under  the  circomatanees,  hot 
to  amount  to  a  ratification  of  the  hus- 
band'«  act  in  procuring  a  transfer  of 
the  Atock  to  be  made  to  her. 

7 "One  whose  name  is  placed  upon 
the  corporate  books  as  a  stockholder 
without  authority  must  be  extended 
reasonable  time  within  which  to'  have 
the  erroneous  entry  corrected. ' '  Welch 
V.  Qillelen,  147  Cal.  £71,  3Z  Poc  248. 
In  this  case  it  was  held  that  a  delay 
of  four  weeks  was  not  so  unreasonable 
,  under  the  circumstances  ae  to  consti- 
tute laches. 

In  Shattuek  t  Desmond  Wareboaae 
Co.  V.  QiUelen,  1S4  Cal.  77S,  99  Pac. 
348,  the  defendant  was  held  not  to 
have  been  guilty  of  laches. 

SBee  I4S0S,  Infra. 

9  See   I  4205,   infra. 

JO  Ohio  Valley  Nat.  Bank  v.  HnUtt, 
204  v.  8.  182,  51  L.  Ed.  423,  aff'g  1.17 
Fed.  461;  Pauley  v.  State  Loan  & 
Trust  Co.,  165  17.  8.  605,  41  L.  Ed. 
844,  aff'g  68  Fed.  606,  S6  Fed.  430; 
Williamson  v.  American  Bank,  185 
Fed.  66{  American  Alkali  Co.  v. 
Kurtz,  134  Fed.  683,  alt 'd  138  Fed.  392; 
Dunn  v.  Howe,  107  Fed.  649,  rev'g 
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owner  the  law  looks  through  subterfuges  and  apparent  ownerships 
and  fastens  the  liability  upon  the  shareholder  to  whom  the  shares 
really  belong. ' '  '*  Statutes  imposing  liability  upon  stockholders 
sometimes  expressly  provide  that  the  term  "stockholder"  as  used 
tJierein  "shall  apply  not  only  to  such  peraons  as  appear  by  the  books 
of  the  corporation  to  be  stockholders,  but  also  to  every  owner  of 
stock,  legal  or  equitable,  although  the  same  may  be  on  such  books  in 
the  name  of  another  person."" 

Generally  creditors  may  hold  either  the  real  or  the  apparent 
owner  liable."     Although,  of  course,  they  are  entitled  to  but  one 


9S  Fed.  160;  Wikou  v.  Merehaota' 
Loan  Is  Traat  Co.,  98  Fed.  6S8,  judg- 
ment aff'd  183  U.  8.  121,  46  L.  Ed. 
113;  HonKhton  v.  Habbell,  91  Fed. 
453;  Yardley  t.  Wilgus,  56  Fed.  965; 
Case  V.  SmfLll,  10  Fed.  722;  Davis 
V.  Stevens,  17  BlatcU.  259,  Fed.  Cas. 
No.  3,653.  See  Toll  v.  Cobbey,  22  Colo. 
App.  244,  124  Pac.  357;  Hamilton  t. 
Fisendrath,  185  Dl.  App.  502;  May  v. 
McQuillan,  129  Mich.  392,  89  N.  W. 
45;  Fiah  v.  Chase,  114  Minn.  460,  131 
N.  W.  633 ;  Hunt  v.  Eeardon,  93  Minn. 
375,  101  N.  W.  606. 

Where  an  exchange  of  Block  for  land 
liad  not  been  eouaummated,  and  the 
title  to  the  stock  had  not  passed,  at 
the  time  of  the  suBpea<'ion  of  tbe  bank, 
it  was  held  that  the  vendor  remained 
liable  although  tbe  Btock  bad  pre- 
viouslj  been  transferred  on  the  books,^ 
and  though  the  ezcbange  was  after- 
wards completed  in  igDorance  of  the 
bank's  failure.  Maj  v.  McQuillan,  129 
Mich.  392.  89  N.  W.  45. 

A  receiver  may  sue  at  law  to  enforce 
tke  liabi'itj  of  the  real  owner  of  stock 
which  stands,  by  his  procurement,  in 
the  name  of  a  dummy  owner,  and  is 
not  obliged  tir  sue  in  equity.  Hamil- 
ton V.  Eisendratb,  185  HI.  App.  502. 

II  Ohio  Valley  Nat.  Bank  v.  Hulitt, 
204  V.  B.  182,  61  L.  Ed.  423. 

IB  New  York  Laws  1909,  c.  10,  S3 
(Consol.  Laws  1909,  c.  2) ;  Richards  v. 
Robin,  178  N.  T.  App.  Div.  535,  165 
N.  Y.  Snpp,  780;  Richards  v.  Acker- 


man,  175  N.  T.  App.  Div.  748,  162  N. 
Y.  Supp.  667 ;  Tan  Tuyl  v.  Robin,  160 
N.  Y,  App.  Div.  41,  145  N.  Y.  Snpp. 
121,  rev'g  80  N.  Y.  Misc.  360,  142  N. 
Y.  Snpp.  635,  judgment  aff'd  211  N.  Y. 
540,  105  N.  E.  1101;  Wheeler  v.  Wer- 
ner, 140  N.  Y.  App.  Div.  695, 125  N.  Y. 
Supp.  637,  aff'g  121  N.  Y.  Supp.  681; 
BichardB  v.  Schwab,  101  N.  Y.  Miac. 
128,  167  N.Y.  Supp.  635. 

The  California  statute  provides  that 
tlie  term  stockholder  "applies  not 
only  to  such  persoui  as  appear  by  the 
books  of  the  corporation  to  be  such, 
but  also  to  every  equitable  owner  of 
stock,  although'  the  same  appears  on 
the  books  in  the  name  of  another," 
Civ.  Code,  i  322;  Duke  v.  Hnntington, 
130  Cal.  272,  62  Pac.  510;  Hughes 
Manufacturing  &  Lumber  Co.  v.  Wil- 
coi,  13  Cal.  App.  22,  108  Pac.  871. 

The  Ohio  statute  provides  that  "the 
term  'stockholder'  *  •  •  shall  ap- 
pij  not  only  to  persons  who  appear  on 
tbe  books  of  the  corporation  to  be 
such,  bnt  also  to  an  equitable  owner 
of  stock,  although  on  the  books  it  ap- 
pears in  the  name  of  another."  Lloyd 
1.  Preston,  148  V.  S.  630,  36  L.  Ed. 
1111;  Irvine  v.  Blackburn,  198  Fed. 
360,  aff'd  205  Fed.  217. 

18  Dunn  V.  Howe,  107  Fed.  849,  rev  'g 
96  Fed.  ISO;  Houghton  v.  Hubbell,  91 
Fed.  453;  Robinson  Pet  tit  Co.  v.  Sapp, 
160  Ky.  445,  169  S.  W.  869. 

"Two  persons  may  be  liable  for  the 
same  stock,  the  record  holder  under 
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satisfaction  of  the  liability.**  It  has  been  held  that  both  may  be 
proceeded  against  in  separate  actions  at  the  same  time,"  or  may  be 
joined  as  defendants  in  a  single  action,'*  and  that,  in  the  latter  case, 
the  plaintiff  may  proceed  to  judgment  against  the  record  holder 
only.*''  And  it  has  also  been  held  that  an  agreement  not  to  further 
prosecute  the  beneficial  owner  in  consideration  of  the  payment  by 
him  of  a  certain  sum  in  full  dischai^  of  his  liability  will  not  release 
the  record  owner."  On  the  other  hand,  it  has  been  held  that  if 
creditors  proceed  against  the  real  owner,  and  recover  a  judgment, 
they  cannot,  upon  failing  to  collect  the  judgment  from  him,  change 
their  position  and  proceed  against  the  apparent  owner." 

The  effect  of  imr^stered  transfers  of  stock,**  and  the  liability  of 
pledgees  "  will  be  considered  in  sulraequent  sections. 

§4186.  — HoIdwB  of  preferred  stock.  Holders  of  preferred  stock 
in  a  corporation,  when  they  are  stoekhijlders  and  not  merely  credi- 
tors," are  within  a  statutory  or  constitutional  provision  imposing  in- 
dividual liability  upon  stockholders  for  corporate  debts,  and  they 
cannot  be  exempted  from  such  liability  by  any  agreement  with  the 
corporation,  unless  by  virtue  of  some  valid  statutory  provision.** 

A  statute  which  exempts  preferred  stockholders  from  liability  for 
corporate  debts  does  not  relieve  them  from  liability  to  the  corpora- 
tion or  its  receiver  for  unpaid  subseriptions,**  nor  from  a  statutory 


the  etatnte,  and  tho  real  owner  under 
the  etatute  and  npoD  cmnmon-law  prio- 
eiples, — in  the  one  caae  upon  statutory 
gronndB,  while  not  an  actual  Btoek- 
holder,  because  he  allows  himself  to 
be  held  ont  to  the  world  aa  soeb;  and 
in  the  other  case  on  atatutorj  grounds, 
beeanse  he  la  the  actual  atockholder. " 
Dunn  V.  Howe,  107  Fed.  849,  rev'g  Q6 
Fed.  160. 

KBlachburn  v.  Irvine,  205  Fed.  217, 
aS'g  IBS  Fed.  360;  Dnnn  v.  Howe,  107 
Fed.  S49,  rev'g  OS  Fed.  160. 

UBIackbnm  t.  Irvine,  205  Fed.  E17, 
Bff'g  198  Fed.  360. 

IB  Bicharda  v.  Eobin,  178  N.  T.  App. 
Div.  535, 105  N.  T.  8«pp,  780;  Wheeler 
V.  Werner,  140  N.  T.  App.  Div.  695, 
125  N.  T.  8upp.  637,  aff'g  121  N.  T. 
6upp,  681. 

ITBiehardB  y.  Bobin,  178  N.  Y.  App. 


Div.  535, 165  N.  T.  Snpp.  780;  Wheeler 
V,  Werner,  140  N.  T.  App,  Div.  696, 
125  N.  T.  Supp.  637,  att'g  121  N.  T. 
Snpp.  681. 

IS  Wheeler  v.  Werner,  140  N.  T. 
App.  Div.  695,  125  N.  T.  8upp.  637, 
aff'g  121  N.  Y.  Snpp.  681. 

WTardley  v.  WUgus,  56  Fed.  985. 

MSee   14205,  infra. 

fll  Bee   I  4103,  infra. 

asSee  I  3628,  snpra. 

M  Bailroad  Co.  v.  %nitb,  48  Ohio  Bt. 
21S,  31  N.  E.  743.  And  see  John  W. 
Cooaej  O.  v.  Arlington  Hotel  Co.,  — 
Del.  — ,  101  Atl.  879;  Burt  v.  Battle, 
31  Ohio  St.  116. 

MKirkpatrick  v.  American  Alkali 
Co.,  140  Fed.  186;  John  W,  Cooney  Oo. 
V.  Arlington  Hotel  Co^  —  Del.  — ,  101 
Atl.  879. 
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liability  to  creditors  to  the  extent  of  the  amount  of  any  corporate 
capital  withdrawn  and  refunded  to  them." 

$4187.  — 'Infants.  Since  a  contract  or  purchase  of  property  by 
an  infant  is  voidable  at  his  option,  an  infant  who  has  subscribed 
for  or  purchased  stock  in  a  corporation  cannot  be  held  liable  to 
creditors  of  the  corporation  as  a  stockholder  unless  he  has  expressly 
or  impliedly  affirmed  the  contract  of  subscription  or  purchase  after 
attaining  his  majority;  but  he  impliedly  affirms  the  same,  and  be- 
comes liable,  if  he  acts  as  a  stockholder  or  continues  to  hold  the  stock 
after  attaining  his  majority."* 

An  infant  heir  or  devisee  may  be  held  liable  to  the  extent  of  the 
property  received  by  him  from  the  decedent." 

One  who  purchases  or  subscribes  for  stock  in  the  name  of  an 
infant  becomes  himself  liable  as  a  Btoekholder  to  creditors  of  the 
corporation,"  and  his  liability  is  not  affected  by  the  fact  that,  after 
the  insolvency  of  the  corporation  and  an  assessment  against  him,  but 
before  an  action  is  eonunenced  by  the  receiver  to  collect  the  assess- 
meut,  the  infant  becomes  of  age,  and  afBrms  the  subscription  or 
purchase.* 

§4188. — Harried  wcHura;  oommonity  proper^,  A  married 
woman  may  take  and  hold  stock  in  a  corporation,  even  when  her 
common-law  disability  to  contract  has  not  been  removed  by  statute, 
and,  if  she!  does  so,  she  is  subject  to  a  statutory  or  constitutional  pro- 
vision imposing  upon  stockholders  individual  liability  for  corporate 
debts,  as  the  statute  or  constitution  imposes  the  liability.** 

» American   Steel    ft   Wire    Co.   T.  Cutletuaii  v.  HolmeB,  i  J.  J.  ICuah 

Eddy,  130  Mioh.  266,  8S  N.  W.  »52.  (Ky.)   1;  Kerr  v.  TTrie,  86  Md.  72.  38 

M  Aldrich  V.  Bingham,  131  Vei.  363;  L.  B.  A.  119,  «3  Am.  St.  B«p.  493,  37 

Clark  V.  Ogilvie,  111  Ky.  ISl,  63  8.  W.  Atl.  789;  Weston 'b  Csm,  S  Ch.  App. 

42S.  6U;  Bicliardaoii 'b  Ca«e,  L.  B.  19  £q. 

As  to  the  right  of  an  infant  to  «ub-  588. 

scribe  for  stock  and  his  liability  on  big  In   California   It   is    expreaaly   pro- 

snbscriptioti  generally,  gee  i  548,  supra,  vided  by  the  statute  imposing  liability 

As  to  the  liability  9f  an  infant  to  npon  rtoekholders  that  the  term  etoek- 

ereditors  for  a  balance  dne  on  his  onb-  holder  ae  therein  nsed  shall  apply  "to 

Bcription,  see  1 4108,  supra.  every  person  who  has  advanced  the  in- 

A«   to   the   effect  of   a  transfer   of  stallmente  or  purchase-money  of  stock 

stock  to  an  infant  on  the  liability  of  in  the  name  of  a  minor,  so  long  aa  the 

the  transferrer,  ses  S4203,  infra.  latter  remans  a  minor."    CSv.  Code, 

■TMarkell  T.  Kay,  79  Minn.  138,  77  M^^;    Bobinson    v.    Bispin,   33    Cnl. 

N.  W.  788.  App.  636,  165  Pwi.  979. 

U  Foster  v.  Chase,  75  Ted.  797;  Bo-  »  Poster  v.  Wilson,  75  Pod.  7B7. 

man  v.  Fry,  5  J.  J.  Uarsh  (Ey.)  634;  M  Simmons  v.  Dent,  16  Uo.  App. 
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The  atatotcs  of  the  varioos  states  govern  in  detenmjning  the  right 
of  a  married  woman  to  own  stock  in  a  national  hnnlt,"  but  if  the 
laws  of  the  state  where  the  hank  is  domiciled  do  not  incapacitate 
her  from  becwning  the  owner  of  the  stock,  then  her  liability  as  a 
stockholder  is  governed  by  the  National  Banking  Law,  and  she  will 
be  held  to  be  liable,  since  that  law  makes  no  exception  in  favor  of 
married  women."  And  since  the  liability  of  stockholders  under  that 
law,  while  in  a  eenae  contraetoal,  does  not  arise  wh<dly  out  of  contract. 


2SS;  In  re  Beeiproeity  Buik,  22  N,  Y. 
9;  Smathers  v.  Western  Carolina  Bank, 
156  N.  C.  283,  Ann.  Cu.  1912  C  39S, 
71  8.  E.  34&;  Baylea  v.  Batw,  15  B.  L 
342,  5  AtL  497.  Bee  also  National 
Commercial  Bank  v.  UcDonnell,  92 
Ala.  387,  9  So.  149. 

' '  The  liabilitj  of  atockhddere  is 
■tstutoiy,  Bud  attaches  by  virtue  of 
tke  ^tatnte  to  the  owners  of  the  stock. 
There  la  no  exemption  as  to  married 
women.  A  married  woman  incurs  lia- 
bility by  virtue  of  the  stntnto  as 
owner  of  the  stock,  and  not  bf  con- 
tract. •  •  •  Married  women,  con- 
■equentlj,  are  liable  out  of  their  in- 
dividual estate  just  as  they  are  for 
debts  contracted  for  necessaries  or  for 
the  support  of  the  family,  or  to  obtain 
money  to  paj  ante-nuptial  debts,  a3 
to  which  ezecntion  would  be  isened 
against  and  «rilected  out  of  her  indi- 
vidual property  as  If  she  were  a  feme 
sole."  Smathera  v.  Western  Carolina 
Bank,  155  N.  C.  283,  Ann.  Caa.  1912  0 
398,  71  8.  E.  345. 

A  married  woman  would  also  be  lia- 
ble even  if  the  liability  were  con- 
tractual, where  the  disability  of  mar- 
ried women  to  contract  is  imposed  by 
statute  and  not  by  the  constitution, 
since  the  latter  atntnte  would  not  ap- 
ply to  a  case  where  the  statute  imposes 
liability  on  all  owners  o£  stock  with- 
ont  ezemptiug  married  women.  Smath- 
era v.  Western  Carolina  Bank,  155  N. 
C.  283,  Ann.  Cas.  1912  C  398,  71  8.  E. 
345. 

As  to  the  right  of  a  married  woman 


to  subscribe  for  stock  and  her  liabil- 
ity on  her  subscription,  see  Sg  547  and 
4108,  supra. 

81  Christopher  v.  NorweU,  201  U.  8. 
tie,  50  L.  Ed.  732,  5  Ann.  Cas.  740, 
nff 'g  134  Fed.  842;  Keyser  v.  Hits,  133 
U.  a  138, 33  L.  Ed.  531;  Bundy  v.  Cocke, 
128  U.  8.  183,  32  L.  Ed.  397 ;  Bobinsoa 
V.  Tnrrentine,  59  Fed.  554;  In  re  Pirrt 
Nat.  Bank  of  St.  Albans,  49  Fed.  ISO; 
Witters  v.  Sowles,  32  Fed.  767;  Id.  35 
Fed.  640,  1  L.  E.  A.  64;  Hobart  v. 
Johnson,  8  Fed,  493;  Kerr  v.  Urie, 
86  Md.  72,  36  L.  B.  A.  119,  ,63  Am. 
at.  Bep.  493,  37  Atl.  789.  See  also 
Keyser  v.  Hitz,  133  TJ.  8.  138,  33  L. 
Ed.  S31;  Keyser  v.  Milton,  228  Fed. 
694,  certiorari  denied  241  U.  8.  661, 
60  L.  Ed.  1226  (mem.  dee.). 

Where  a  transfer  of  stock  to  a  mar- 
ried woman  in  Uaryland  gives  her 
title  to  it  under  the  laws  of  that«tate, 
she  ia  liable  regardless  of  whether  or 
i>Dt  married  women  are  capable  of 
contracting  onder  the  laws  of  the  state 
of  the  corporation's  domicile.  Kerr 
v.  Urie,  86  Md.  72,  38  L.  B.  A.  119,  63 
Am.  St.  Bep.  493,  37  Atl.  769. 

MQhriHtopher  v.  Norvell,  201  V.  & 
216,  50  L.  Ed.  732,  5  Ann.  Caa.  740, 
aff 'g  134  Fed.  842;  Keyser  v.  Hitz,  133 
U.  &  136,  33  L.  Ed.  531;  Bundy  v. 
Cocke,  128  D.  S.  185,  32  L.  Ed.  397 ; 
Keyser  v.  MUton,  228  Fed.  594,  cer- 
tiorari denied  241  U.  8.  661,  60  L.  Ed. 
1226  (mem.  dec.);  Bobinson  v,  Turren- 
tine,  59  Fed.  554;  In  re  First  Nat. 
Bnnk  of  St.  Albans,  49  Fed.  120;  Wit- 
ters V.  SowUs,  32  Fed.   767;  Id.  35 
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but  18  ratlier  a  liability  imposed  by  the  statute,"  it  may  be  enforced 
against  a  married  womau  even  in  a  state  where  her  common-taw 
disability  to  contract  has  not  been  removed  by  the  statute,  provided 
she  has  acquired  a  valid  title  to  the  stock  under  its  laws,**  She  may 
he  sued  at  law,  at  least  where  the  assessment  is  for  the  fall  amount 
of  the  liability,"  or  in  equity  where  her  separate  property  cannot  be 
reached  in  an  action  at  law."  And  a  judgment  recovered  against  her 
may  be  enforced  by  execution  against  her  separate  property  in  the 
absence  of  any  provision  in  the  state  statutes  to  the  contrary." 

In  states  where  the  community  property  system  prevails,  if  the 
husband  subscribes  for  stock  for  the  ben^t  of  the  community,  the 
liability  may  be  enforced  against  the  community  property.'*  And 
the  presumption  is  that  a  contract  of  subscription  made  by  him  during 
marriage  was  made  for  the  benefit  of  the  community." 


§  4189.  —  OQier  eorporatioiu.  Whether  a  corporation  which  has 
subscribed  for  or  purchased  stock  in  another  corporation  incurs  a 
statutory  liability  for  corporate  debts  depends,  first,  upon  whether 
the  subscription  or  purchase  was  ultra  vires  or  not,  and,  second, 
if  it  was  ultra  vires,  upon  whether  it  cannot  repudiate  the  subscrip- 
tion, and  set  up  such  a  defense  as  against  creditors  of  the  ol^er  cor- 
poration. If  a  corporation  has  the  power  to  take  and  hold  stock  in 
another  corporation,  and  does  so,  it  is  clearly- liable  to  creditors  of 
the  other  corporation  to  the  same  extent  as  any  other  stockholder. 
This  can  admit  of  no  question." 


Fed.  640,  1  L.  B.  A.  640;  AnderiOD  v. 
I-ine,  14  Fed.  405;  Hobart  v.  Johnson, 
8  Fed.  493. 

M8ee   g417fl,  supra. 

Si  Christopher  t.  Notvell,  201  V,  8. 
2ia,  50  L.  Ed.  732,  5  Ann.  Cas.  740, 
nff'g  134  Fed,  842;  Keyser  v.  Hilton, 
ESS  Fed.  594,  certiorari  denied  241  n. 
R.  661,  60  L.  Ed.  1226  (mem.  dec); 
Robinson  v.  Turrentine,  59  Fed.  654; 
In  re  First  Nat.  Bank  of  St.  Albans, 
49  Fed.  120;  Witters  v.  Bowles,  32  Fed. 
767;  Id.  35  Fed.  640,  1  L.  R.  A.  64. 
See  also  Keyser  v.  Hitz,  133  U.  S.  138, 
33  L.  Ed.  531, 

>5  Keyser  v.  Hitz,  133  U.  S.  138,  33 
Ii.  Sd.  531;  Bobinaon  v.  Turrentine, 
59  Fed.  554;  Witters  v,  Bowles,  33 
Fed.  747.    See  also  1 4225,  infra. 


WEundy  v.  Cocke,  128  TJ.  a  18^ 
32  L.  Bd.  397. 

«TIu  re  First  Nat,  Bank  of  St.  Al- 
bans, 49  Fed,  120;  Witters  v.  Sgwles, 
32  Fed,  767. 

It  may  be  so  enforced  in  Floridtk 
Keyser  v.  Hilton,  228  Fed.  5B4,  cer- 
tiorari denied  241  IT.  6.  661,  60  L.  Ed. 
1386  (mem.  dee.). 

sa  Johns  V.  Glorther,  78  Wash.  602, 
139  Pac.  755;  Shuey  v.  Adair,  U 
Wash.  378,  64  Pac.  536. 

W  Johns  V.  Clother,  78  Wash.  602, 
139  Pae.  755. 

u  United  BtatoB,  NaUonal  Bank  v. 
Case,  99  U.  8.  628,  25  Ii.  Ed.  448; 
Citizens'  State  Bank  of  Noblesville  v. 
Hawkins,  71  Fed.  369. 

Califlinua 
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In  some  jorisdictioiis,  as  was  shown  at  length  in  a  former  chapter, 
it  is  hdd  that,  vitea  a  corporation  entera  into  an  ultra  vires  con- 
tract, and  receives  the  benefit  of  the  contract,  it  cannot  set  up  the 
defense  of  ultra  vires  to  escape  liability  thereon;  or,  to  state  the 
doctrine  generally,  that  this  defense  "should  not,  as  a  general  rule, 
prevail,  whether  interposed  for  or  against  a  corporation,  when  it 
would  not  advance  justice,  but,  on  the  contrary,  would  accomplish  a 
legal  wrong."**  And  in  these  jurisdictions,  a  corporation  which 
has  made  an  ultra  vires  subsciiption  for  or  purchase  of  stock  in 
another  corporation,  and  has  received  and  held  the  stock,  cannot 
be  allowed  to  set  up  its  want  of  power  to  take  and  hold  the  stock 
for  the  purpose  of  escaping  liabUity  as  a  stockholder  to  creditors.*' 
In  otlier  jurisdictions,  on  the  other  hand,  it  is  held  that,  when  a 
corporation  enters  into  a  contract  which  is  altogether  beyond  its 
powers,  the  contract  is  absolutely  void,  that  the  corporation,  al- 
though it  may  be  liable  quasi  ex  contractu  for  what  it  may  have 
received  under  such  a  contract,  cannot  be  held  liable  on  the  contract 
itself,  and  that  it  is  not  estopped  to  set  up  the  defense  of  ultra  vires 
to  escape  liability  on  the  contract  by  reason  of  the  fact  that  the  other 
party  has  executed  the  same  on  his  part,  and  that  it  has  received  the 
consideration.**  And  in  some  of  these  jurisdictions  it  has  been  held 
that,  when  a  corporation  is  not  authorized  by  its  charter  to  subscribe 
for  or  purchase  stock  in  another  corporation  for  any  purpose,  so  that 

Sav.  Bank,  101  Cal.  49S,  40  Am.  St.  U  See  Chap.  37,  Bupra. 

Rep.  69,  35  Pac.  1030.  *>  Olaon  v.  Warroad  Mercanlile  Co., 

Eratnekr.      Gamewell    Fire    Alarm  136  Minn.  310,  161  N.  W.  713;  Holmes 

Tel.  Co.  V.  Fire  &  Police  TeL  Co.,  116  &  Griggi  Mfg.  Co.  v.  HolmM  &  We8- 

Kj.  759,  76  8.  W.  862.  eeU  Metal  Co.,  127  N.  Y.  252,  24  Am. 

CMlla.     Smith  v.  Newark,  8.  ft  S.  B.  St.  Rep.  448,  27  N.  E.  S3I. 

Co.,  4  Ohio  Cir.  Dec.  356,  judgment  It  Is  eBtopped  where  it  has  held  the 

afl'd  54  Ohio  St.  662,  44  N.  E.  240;  stock  and  received  dividends  thereon 

Marriott  v.  Columbns,  S.  ft  H.  B.  Co.,  for  a  number  of  jears,  with  knowledge 

16  Ohio  Dec.  (N.  P.)  135.  of  all  its  stockholders.    Hunt  v.  Han- 

EngUnd.     In    re   AsiaUc   Banking  ser  Matting  Co.,  95  Minn.  206,  103  N. 

Corporation,  4  Cb.  App.  2S2.  W.  1032;  Hunt  v.  Hauser  Malting  Co., 

This  is  true  of  a  holding  company  00  Minn.   282,  96  N.  W.  85.     This  is 

which  owns  all  the  stock  of  another  iiarticularly    true    where    it    hu   also 

corporation.      Qamewell    Fire    Alarm  participated   in   the  reorganization  of 

Tel.  Co.  V.  Pite  4  Police  Tel.  Co.,  116  the  corporation.  Hunt  v.  Hauser  Malt- 

Ky.  759,  76  a  W.  862.  ing  Co.,  90  Minn.  282,  D6  N.  W.  85. 

As   to   the  power   of   a  corporation  *>  See  Chap.  37,  supra, 
to  take  and  hold  stock  in  another  cor- 
poration, see  {  1116  et  leq.,  and  i  548, 

7267 
VlPrlv.  Corp. — 81  . 
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ita  takiog  and  holding  stock  is  altogether  beyond  its  powers,  and  it 
does  subecribe  for  or  purchase  stock,  and  receives  and  holds  the  samf 
until  the  other  oorporation  becomes  insolvent,  it  may  nevertheless 
set  up  its  want  of  power  to  defeat  an  action  against  it  to  enforce  a 
Btatutory  liability  to  creditors.**  Even  in  these  jurisdictions,  how- 
ever, it  ia  held  that,  if  a  corporation  has  the  power,  under  stMoe 
circumstances,  to  acquire  and  hold  stock  in  another  corporation,  and 
it  exceeds  its  powers  by  acquiring  and  holding  stock  for  an  unauthor- 
ized purpose,  it  cannot  set  up  the  ultra  vires  character  of  the  trans- 
action to  escape  liability  as  a  stockholder  to  creditors.**  But  the 
fact  that  it  has  authority  to  accept  stock  as  security  for  a  pre-existing 
debt  do€8  not  authorize  it  to  accept  stock  in  a  reorganized  corpora- 
tion in  satisfaction  of  a  claim  against  the  original  corporation,  or 
render  it  liable  as  a  stockholder  in  case  it  does  so.** 

A  judgment  against  a  corporation  in  the  courts  of  its  domicile 
holding  it  liable  as  a  stockholder  in  another  corporation  is  conclusive 
on  its  stockholders,  and  a  stockholder  cannot  collaterally  attack  it  on 
the  ground  that  the  oorporation  had  no  power  to  subscribe  for  the 


••First  Nat,  Bank  v.  Converse,  200 
i;.  a  4E5,  50  li.  Ed.  637;  Eobinaon  v. 
Bouthern  Nat.  Bank  of  New  York,  180 
U.  8.  295,  45  L.  Ed.  536,  aff 'g  94  Fed. 
0H;  Rrst  Nat.  Bank  t.  Hawkins,  174 
U.  B.  364,  43  L.  Ed.  1007,  rev'g  79  Fed. 
61;  California  Nat.  Bank  v.  Kennedy, 
167  U.  S.  363,  42  L.  Ed.  198,  rev'g  101 
Cal.  495,  40  Am.  St.  Eep.  60,  35  Pac. 
1039;  Converse  t.  Gardner  OovernoT 
Co.,  174  Fed.  30;  Knowlea  v.  Sauder- 
coek,  107  Cal,  629,  40  Pac.  1047; 
Gdden  v.  Cervenka,  27S  HI.  409,  116 
N.  E.  273;  Ccnverse  v.  EmeTBOn,  Tal- 
eott  L  Co.,  242  lU.  619,  90  N.  E.  26B; 
Wbite  V.  Commercial  &  Farmers' 
Bank,  66  8.  C.  401,  97  Am.  St.  Bep. 
S03,  46  B.  E.  94.  See  also  Merchants' 
Nat.  Bonk  v.  Wehrmann,  202  U.  8. 
S96,  50  L.  Gd.  1036. 

Since  an  Blinois  corporation  can- 
not bold  stock  in  another  corporation, 
and  sinee  a  foreign  corporation  can  ex- 
ercine  no  powers  in  that  state  which 
could  not  be  lawfully  exercised  by  a 
domestic  corporation,  a,  foreign  cor- 
poration licensed  to  do  business  in  that 


state  cannot  be  held  liable  as  a  stock- 
holder of  a  domeatie  corporation,  al- 
though its  charter  anthoriMs  it  to  hold 
Htock  in  other  corporations.  Oolden 
V.  Cervenka,  278  111.  409,  116  N.  E. 
373. 

•COermania  Nat.  Bank  of  New  Or- 
leans V.  Case,  99  U.  S.  638,  25  L.  Ed. 
448;  Citizens'  State  Bank  of  Noblai- 
ville  T.  Hawkins,  71  Fed.  360;  Een- 
iied7  V.  California  Sav.  Bank,  101  Cat. 
495,  40  Am.  8t.  Bep.  69,  35  Pac.  1039, 
as  constmed  in  the  later  case  of 
Knowles  v.  Sandercoek,  107  Cal.  620, 
40  Pat.  1047. 

The  case  of  Kennedy  v.  California 
Sav.  Bank,  snpra,  was  reversed  by  the 
Supreme  Court  of  the  United  States, 
the  ease  having  involved  the  liability 
of  stockholders  in  s  national  bank; 
but  the  reversal,  of  course,  does  not 
•iTect  the  decision  as  applied  to  stock- 
fa  elders  in  other  eorporations  than  na- 
tional banks. 

•e  First  Nat.  Bank  v.  Converse,  200 
U.  8.  435,  SO  L.  Ed.  537;  Converse  v. 
Gardner  Governor  Co.,  174  Fed.  30. 
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stock  of  anotlier  corporation  in  a  fioit  in  a  federal  coart  in  another 
state  to  enforce  his  statutoiy  liability.*' 

One  who  pnrchaBOB  stock  of  a  national  bank  from  the  bank  itaelf 
is  not  relieved  frran  liability  because  the  bank  held  it  in  violation  of 
the  statute  providing  that  no  naticmal  bank  shall  be  the  purchaser 
or  holder  of  any  of  its  own  stock.** 

§4190.  — Partiuav.  When  stock  ia  owned  by  a  partnership,  the 
partners  are  clearly  liable  for  corporate  debts  to  the  same  extent  as 
any  other  stockholders.*'  When  stock  is  owned  by  a  partnership,  and 
a  statute  making  stoekholdera  liable  for  corporate  debts  allows  execu- 
tion upon  a  judgment  against  the  corporation  to  be  levied  upon  the 
individual  property  of  the  stockholders,  execution  may  be  levied  upon 
the  individual  property  of  a  member  of  the  partnership." 

Members  of  a  firm  who  subscribe  for  stock  in  its  name  are  personally 
liable  where  the  fiim  is  not  bound.*^  And  the  same  is  true  of  a 
partner  who  subscribes  for  eitock  in  his  own  name,  althongh  for  the 
benefit  of  himself  and  his  copartner.  He  is  not  a  trustee  as  to  the 
interest  of  his  copartner,  within  the  meaning  of  a  statute  providing 
that  one  who  holds  stock  as  trustee  shall  not  be  individually  liable 
as  a  stockholder  for  the  debts  of  the  corporation.** 

§4101.  —  Beal  and  KppamA  owner;  tnuteei,  agentt,  uoenton, 
•to.^ — Qwisnl  mlM.  The  general  rule  is  that  the  person  who  appears 
on  the  books  of  the  corporation  is  liable  as  a  stockholder  to  creditors, 
although  he  may  not  be  the  real  owner  of  the  stock.  Thus,  as  we 
shall  hereafter  see,  a  transferrer  of  stock  remains  liaUe  as  a  stock- 


« Martin  v.  Wilson,  120  Fed.  202. 

WLMtTy  V.  WaUace,  182  U.  8.  536, 
45  L.  Ed.  1218,  tJt'g  07  Fed.  805,  SB 
Fed.  1023  (mem.  dec.},  followed  in 
Uood  V.  WaUue,  182  U.  8.  S6S,  45 
L.  Ed.  1227,  aff'g  97  Fed.  883  (mem. 
dee.),  89  Fed.  11. 

4»  Barton  Nat  Bank  v.  AtUnB,  72 
Tt.  33,  47  Atl.  176. 

A  drm  ia  properly  treated  as  a  stock- 
holder where  tbe  atoek  itande  in  its 
name.  Golden  t.  Cervenka,  278  HI. 
409,  116  N.  E.  273. 

As  to  enforcing  liability  ag^nat  the 
estate  of  a  deceaaed  partner,  where 
atock  was  owned  hy  &  partnerahip,  see 
Barton  Nat.  Bank  v.  Atkine,  72  Vt. 
33,  47  AtL  176. 


As  to  snbseriptions  by  partners  and 
liabilitj  thereon,  see  i  SS5,  supra. 

M  Brad's  Adm'r  v.  SeUgmaa's 
Adm'r,  75  Mo.  31. 

SI  Where  a  certificate  of  incorpora- 
tian  named  "W.  B.'a  Sons"  b&  the 
holder  of  atock,  and  was  signed  bf 
two  of  the  three  sons  of  W.  B.  who 
constituted  the  firm  of  W.  B.'^  Bona, 
it  was  held  that  those  who  signed 
were  the  holders  of  the  stock  and  lia- 
ble as  such.  Bebbein  v.  Bahr,  109 
Wia.  136,  85  N.  W.  315. 

«8tover  v.  Flack,  41  Barb.  (N.  T.) 
162,  afl'd  30  N.  T.  64. 
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holder  if  lie  continues  to  appear  as  a  stockholder  on  the  books.^  And 
so  it  iB  of  a  pledgee  of  stock,  if  he  appears  on  the  boolra  as  the  ab- 
solute owner."  And  in  the  absence  of  provision  to  the  contrary,  a 
person  who  appears  on  the  books  of  a  corporation  as  a  stockholder  is 
liable  to  creditors  under  a  charter,  statutory  or  constitutional  provi- 
sion imposing  individual  liability  upon  stockholders,  although  he 
may  in  fact  hold  the  stock  merely  as  trustee  or  agent,  and  may  in 
fact  have  no  beneficial  interest  therein,"  As  a  rule,  under  such 
circumstances,  the  creditors  may  hold  either  the  real  or  the  apparent 
owner,  although  of  course  there  can  be  but  one  satisfaction  of  the 
liability." 
It  has  been  held  that  a  person  is  liaUe  as  a  stockholder,  although 

MSee  84205,  infra. 

H8«e  H1S3,  iofra. 

UtnUtod  Btetoa.  Blackburn  v.  Ir- 
vine, 205  Fed.  217,  aff'g  108  Fed.  360; 
Dnan  v.  Howe,  107  Fed.  84B,  rev'g  96 
Fed.  160;  Welles  v.  Larrabee,  36  Fed. 
866.  See  also  Houghton  v.  Hubbell, 
91  Fed.  453. 

OaiUtwnla.  Baines  t.  Babcock,  95 
Cal.  581,  2»  Am.  St.  Bep.  158,  27  Pac. 
674,  30  Pae.  776;  Wolf  v.  8t.  Louis  In- 
dependent Water  Co.,  15  Cal.  319; 
Hughea  Maonfacturing  A  Lumbar  Co. 
V.  Wilcoi,  13  Cal.  App.  22,  108  Pac. 
871. 

nilnalK  Golden  v.  Cervenka,  278 
ni.  409,  116  N.  E.  273;  Sherwood  v. 
IllinoiB  Trust  &  Savings  Bank,  195  HI. 
112,  88  Am.  St.  Hep.  18,^,  82  N.  E  835, 

Maryland.  Eerr  v.  Urie,  86  Md.  72, 
38  L.  B.  A.  119,  63  Am.  St.  Hep.  493, 
31  Atl.  789;  McKim  v.  Glenn,  66  Ud. 
479,  8  Atl.  130. 

MassochnaettB.  Orew  t.  Breed,  10 
Mete.  560;  Crease  v.  Babcock,  10 
Mete.  525. 

Kbw  Tort  United  States  Tnat  Co. 
V.  United  States  Fire  Ins.  Co.,  18  N.  T. 
190;  Richards  v.  Robin,  178  App.  Div. 
535,  165  N.  T.  Supp.  780;  Wheeler  v. 
Werner,  140  App.  Div.  -695,  125  N.  T, 
Snpp.  837,  tJt'g  121  N.  T.  Supp.  881; 
Mann  v.  Currie,  2  Barb,  294;  Adderly 
V.  Storm,  6  Hill  624. 

Ohio.  Marriott  v.  Columbus,  S.  ft 
H.  R.  CoL,  16  Oliio  Dec  (N.  F.)  135. 


Vmaafi-naiM.  Eirschler  V.  Wain- 
Wright,  255  Pa.  525,  L.  R.  A.  1917  E 
393,  100  Atl.  484  ;  Converse  v'.  Paret, 
228  Pa.  156,  30  L.  R.  A.  (N.  8.)  1093, 
77  Atl.  429. 

This  is  tme  of  a  person  in  whose 
name  the  stock  has  been  put  for  the 
convenienee  of  his  emplojer.  Rich- 
ards V.  Robin,  178  N.  Y.  App.  Div.  535, 
185  N.  T.  8npp.  780. 

And  of  brokers  in  whose  name  stock 
is  registered,  though  thej  hold  it  for 
the  benefit  of  their  customers.  Qolden 
V.  Cervenka,  278  111.  409,  116  N.  E. 
273;  Kirschler  v.  Wainwright,  255  Pa. 
525,  L.  B.  A.  1917  E  393,  100  Atl. 
484. 

And  a  person  who  appears  on  the 
books  of  a  corporation  as  a  stock- 
holder, and  who  has  acted  as  an  officer, 
cannot  escape  liabilitT'  by  showing 
that  the  stock  was  traosf erred  to  him 
merely  for  the  purpose  of  qualifj^ng 
him  to  become  an  officer,  and  that  he 
holds  it  in  trust  for  another.  Wolf 
V.  8t.  Louis  Independent  Water  Co., 
15  Cal.  319. 

The  liability  in  such  cases  is  based, 
not  upon  ownership,  but  upon  estop- 
pel to  deny  ownership.  Hughes  Manu- 
facturing &  Lumber  Co.  v.  Wilcox,  13 
Cal.  App.  22,  108  Pac.  871. 

A»  to  subseriptions  by  agents  and 
trustees  and  the  liability  thereon,  see 
g{553,  554,  supra. 

H  See  i  4185,  supra. 
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it  appeals  on  the  books  that  he  holds  the  stock  as  trustee,'^  but 
there  is  also  authority  to  the  contrary," 

An  agent  for  the  owner  of  the  stock  who  procures  it  to  be  trans- 
ferred on  the  books  of  the  corporation  to  a  third  person  cannot  be 
held  liable  as  a  stockholder  where  he  never  Bubscribed  or  agreed  to 
pay  for  the  stock  and  it  was  never  registered  in  his  name." 

A  person  holding  in  trust  an  estate  consisting  in  part  of  corporate 
stock,  when  not  personally  liable,  is  bomid  to  contribute  from  the 
trust  property  in  his  handaL*"' 

§4192. Statutory  provialona.  In  some  jurisdictions  it  is  ex- 
pressly provided  by  statute  that  persons  holding  stock  in  a  represen- 
tative capacity,  as  trustee,  executor,  guardian,  etc.,  shall  not  be 
personally  liable  as  stockholders,  but  that  the  person  or  estate  repre- 
sented shall  be  liable.*^  And  the  federal  statute  contains  such  a  pro- 
vision with  respect  to  stockholders  in  national  banks.** 


it  Tljnn  V.  Ameriean  Banking  ft 
^Trast  Co.,  104  Me.  Ul,  19  L.  B.  A. 
(N.  B.)  428,  129  Am.  St.  Rep.  378,  69 
AU.  771;  Grow  v.  Bwod,  10  Mete. 
(Mara.)  569. 

The  addition  of  the  word  "trustee" 
is  only  descriptio  peraone.  Fljnn  v. 
American  Banking  &  Trust  Co.,  104 
Mo.  141,  19  L.  E.  A.  (N.  8.)  428,  129 
Am.  at.  Eep.  378,  69  Atl.  77L 

•■  WeUea  v.  Lairabee,  36  Fed.  866; 
Adderly  v.  Storm,  6  Hill  (N.  T.)  628. 

M  American  Alkali  Co.  v.  Eortz,  138 
Fed.  382,  aff'g  134  Fed.  663. 

WSaylea  v.  Bates,  15  R.  Z.  342,  S 
Atl.  497.  And  see  Richmond  v.  Irona, 
121  TJ.  a.  27,  30  L.  Ed.  864, 

noalifomia.  Hurlburt  v.  Arthur, 
140  Cal.  103,  98  Am.  St.  Rep.  17,  73 
Pac.  734;  Borland  v.  Nevada  Bank  of 
Ban  Francisco,  99  Cal.  89,  37  Am.  St. 
Rep.  32,  33  Pac.  737  :  La  Habra,  Oil 
Co,  V.  Francis,  —  Cal,  App,  — ,  169 
Pac.  401;  Union  Sav.  Bank  of  San  Jose 
V.  WiUaid,  4  Cal.  App.  690,  88  Pae. 
109S. 

<k>lorada.  Adams  v.  Clark,  36  Colo. 
65, 10  Ann.  Caa.  774,  S5  Pae.  642. 

BUnolS.  Sherwood  v.  Illinois  Trust 
ft  Savings  Bank,  195  111.  IIS,  SS  Am. 
St.  Sep.  183,  62  N.  E.  635.    The  pro- 


vision of  the  general  eoiporation  law 
to  this  effect  does  not  apply  to  banks. 
Golden  v.  Cervenka,  278  lU.  40S,  116 
N.  E.  273. 

Maine.  Flynn  v.  American  Banking 
&  Trust  Co.,  104  Me.  141,  19  L.  B.  A 
(N.  8.)  428,  129  Am.  St.  Eep.  378,  69 
Atl.  771,  holding  that  the  statute  did 
not  apply  to  a  eaae  where  the  liabil- 
ity' had  become  fixed  before  it  took 
effect. 

Michigan,  May  v.  Genesee  County 
Sav.  Bank,  120  Mich.  330,  79  N,  W. 


Markell  v.  Ray,  W 
Minn.  138,  77  N.  W.  788;  Converse  v. 
Paret,  228  Pa.  156,  30  L.  B.  A.  (N.  B.) 
1092,  77  Atl.  429. 

New  Tork.  Btover  v.  Flack,  41 
Barb.  162,  aff'd  30  N.  T.  64. 

North  Oaiollna.  Smathere  v.  West- 
ern Carolina  Bank,  155  N.  C.  283, 
Ann.  Cos.  1912  C  398,  71  B.  E.  345. 

An  executor  who  has  authority  un- 
der the  will  to  take  stock  in  hie  name 
as  executor  is  exempted  from  pergonal 
liability  by  such  a  provision.  Mar- 
kell V.  Ray,  75  Minn.  138,  77  N.  W, 
788. 

«t  United  SUtes.  Williams  v.  Cobb, 
242  U.  S.  307,  61  L.  Ed.  326,  aff'g  219 
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But  in  order  to  protect  such  persons  from  personal  liability  under 
such  a  provision  it  must  appear  on  the  corporate  books  that  the  hold- 
ing is  in  such  capacity.^  So  it  has  been  held,  that  such  a  proviffion 
does  not  exempt  one  who  subscribes  for  stock  in  his  own  name,  al- 
though for  the  benefit  of  another ;  ^  that  an  executor  is  individually 
liable  where  stock  stands  in  his  own  name  on  the  corporate  books 
without  anything  to  indicate  that  he  holds  it  as  executor,"  and  that 
a  partner  subscribing  for  stock  for  the  benefit  of  himself  and  his  co- 
partner, but  in  his  own  name  individually,  is  not  a  trustee,  within 
the  meaning  of  such  a  statute."* 

The  exemption  of  trustees  by  the  federal  statute  relating  to  national 
banks  is  not  confined  to  trustees  of  express  trusts  under  deeds,  wills  or 


Tea.  663[  Eankin  v.  Miller,  207  Fed. 
602;  Fowler  v.  Qowing,  16S  Fed.  891, 
Att'g  152  Fed.  SOI;  Hamptcm  v.  Fos- 
ter, 127  Fed.  468;  Brown  v.  Ellis,  103 
Fed.  S34;  lianas  v.  Coe,  86  Fed.  072; 
ZinunermBn  v.  Carpenter,  86  Fed. 
747;  Parker  t.  Eobinson,  71  Fed.  258; 
lions  V.  Manufacturers  Nat.  Bank,  21 
Fed.  197. 

nUnols.  Uortiroer  v.  Potter,  213 
HI.  178,  72  N.  E.  817,  att'g  114  HI. 
App.  422. 

Knt1U±)r.  Clark  v.  Ogilvie,  111 
Ky.  181,  63  8.  W.  429. 

HlnnMOtft.  Dent  v.  Matteson,  70 
Minn.  519,  73  N,  W.  416. 

Wromlng.  In  re  Beard's  Estate,  7 
Wyo.  104,  38  L.  R.  A.  860,  75  Am.  St. 
Hep.  882,  50  Pae.  226. 

A  guardian  of  a.  minor  ia  not  per- 
sonally liable,  althcFugb  he  holds  the 
legal  title  to  the  stock,  nor  is  the 
ward  personally  liable,  but  the  lia- 
bility is  confined  to  the  estate.  Clark 
V.  OgUvie,  111  Ky.  181,  63  8.  W.  429. 

An  administrator  is  not  personally 
liable  where  the  stock  has  never  been 
traniferred  to  him  on  the  books.  In 
re  Bingham,  127  N.  T.  296,  27  N.  E. 
1055,  modifying  judgment  57  Hun  (N. 
T.)    58S,   10  N.  T.  8upp.  325. 

An  executrix  may  be  held  liable  as 
■urh  on  stock  issued  in  the  name  of 
the  estate  in  lieu  of  stock  belonging 
to    the    testator,    which    was    surren- 


dered to  the  bank  on  a  rednetion  of 
its  capital  stock.  Brown  v.  Ellis,  103 
Fed.  834. 

A  transfer  to  a  trustee  of  stock  In 
which  he  has  no  right  to  invest  the 
trust  funds  is  merel}-  voidable,  and 
may  be  accepted  or  rejected  by  the 
cestui  que  trust.  If  rejected,  it  would 
seem  that  the  trustee  would  hoid  the 
stock  in  hia  personal  Hght  and  would 
be  personally  liable  thereon.  Williams 
V,  Cobb,  21B  Fed.  663,  judgment  aff'd 
242  U.  S.  308,  61  L.  Ed.  325. 

89  Oallfomla.  Bee  Hurlburt  v.  Ar- 
thur, 140  Cal.  103,  98  Am.  St.  Bep.  17, 
73  Pac.  734. 

Oniatado.  See  Adams  v.  aark,  36 
Colo.  65,  10  Ann.  Caa.  774,  85  Pac. 
642. 

XUinoU.  Sherwood  v.  Dtinois  Tnut 
&,  Savings  Bank,  195  til.  112,  83  Am. 
St.  Bep.  183,  62  N.  E.  835. 

Maryland.  Kerr  v.  Urie,  86  Md. 
72,  38  L.  R.  A.  119,  63  Am.  Bt.  Rep. 
4B3,  37  Atl.  789. 

MlnnoMta.  Converse  v.  Paret,  228 
Pa.  156,  30  li,  B.  A.  (N.  S.)  1092,  77 
Atl.  429. 

•*  Stover  V.  Flsek,  41  Barb.  (N. 
Y.)  162,  aff'd  30  N.  T.  64. 

•6  Converse  v.  Paret,  228  Pa.  156,  30 
L.  R.  A.  (N.  S.)  1092,  77  Atl.  429,  con- 
struing the  Minnesota  statute. 

«8  Stover  v.  Flack,  41  Barb.  (N.  T.) 
162,  aff'd  30  N.  T.  64. 
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orders  of  court,  iwt  extends  to  eveiyone  holding  stock  in  such  a  bank 
as  trustee."  So  it  applies  to  one  who  purchases  stock  with  the  pro- 
ceeds of  property  which  he  had  previously  hought  with  his  own 
money,  and  to  which  he  had  takm  title  as  trustee  for  his  children, 
where  such  stock  stands  in  his  name  simply  as  trustee.**  It  does  not 
relieve  executors  from  personal  liability,  as  for  a  devastavit,  for 
distribating  national  bank  stock,  when  they  know  that  the  bank  is 
insolvent,  or  have  notice  of  facts  sufficient  to  put  them  on  inquiry, 
without  requiring  refunding  bonds  or  other  security  from  the  distrib- 
utees.* 

The  fact  that  the  trustee  is  financially  responsible  and  the  cestui 
que  trust  irresponsible,'"'  or  that  the  trust  estate  is  wiped  out  of 
existence,  so  far  as  value  or  financial  obligation  is  concerned,  by  the 
failure  of  the  benk,''^  is  no  reastxi  or  justification  for  looking  to  the 
trustee  personally. 

This  provision  of  the  National  Bank  Act  is  purely  supplementary 
and  is  intended  only  to  relieve  the  classes  of  persons  tberein  named 
from  fflcecution  against  their  individual  assets,  and  it  does  not  qualify 
the  general  rule  of  liability  under  the  act.™  Hence  such  peraons  are 
to  be  regarded  as  stockholders  when  they  hold  the  legal  title  to  the 
stock,  and  judgment  may  properly  be  rendered  against  them  as  such,™ 
And  the  provision  making  the  estate  in  the  hands  of  such  a  person 
liable  cannot  be  held  to  give  a  ri^t  to  enforce  this  liability  of  a  trust 
estate  by  an  action  at  law  against  the  trustee  where  it  would  not 
otherwise  exist.''* 

BTFowler  V.  0«wl»g,  165  Fea.  S91,  nHampton  v.  Foster,  1ST  Fed.  468; 

Bff'S  152  Fed.  801;  Loeoa  v.  Cos,  86  Parker    v.     Boblnaon,    71    Fed.    256; 

Fed.  972.  Irons  t.  Mannfaoturera  Kat.  Bank,  21 

Where  a  father,  who  held  a  fund  in  Fed.  1B7. 

In»t  for  the  benefit  of  hia  infant  wm,  n  Parker  v.  Bobinion,  71  Fed.  25S. 

gave  it  to  the  defendant  and  request-  See  alao  Hampton  v.  Foster,  127  Fed. 

ed  him  to  inveit  it  far  the  son's  ben-  468. 

cSt,  and  the  defendant  did  so,  taking  T4Tfae  liabllitj  of  a  trust  estate  for 

title  in  bis  name  "as  trustee"  it  was  an  asaesament  on  shares  of  stock  of 

held  that  ha  was  not  peraonallf  li-  an  insolvent  national  bank  held  b^ 

ftb)e.    Lucas  v.  Goe,  60  Fed.  972.  the  tmatee  eannot  be  determined  in 

M  Fowler  v.  Gowing,  165  Fed.  891,  such  an  action,  where  the  aolutitm  of 

aff'g  162  Fed,  SOI.  the  question   banga  upon   the  power 

WBankin   t.   Uiller,   207  Fed.  602;  of  the  trustee  to  purchase  the  stock 

Fetter  V.  Mortimer,  114  III.  App.  422,  for  the  estate  under  the  terms  of  the 

judgment  aft'd  213  m.  178,  72  N.  E.  tmat.     Hampton  t.  Foster,  127  Fed. 

817.  408. 

nLncaa  v.  Coe,  86  Fed.  972.  The  fact  that  one  to  whom  stock  is 

71  Fowler  v.  Oowing,  152  Fed.  801,  issued  "as  trustee"  for  bla  wife  vot- 

uff'd  165  Fed.  801.  cd  it  and  waa  president  of  the  eor- 
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g  4103.  —  Fledgen.  In  the  absence  of  statutory  provision  to  the 
contrary,  a  person  who  appears  on  the  books  of  a  corporation  as  a 
stockholder  is  liable  as  such  to  creditors,  although  the  stock  may  have 
been  transferred  to  him  merely  as  collateral  security."  This  is 
true  of  a  person  'who  appears  on  the  books  of  a  national  bank  as  a 
stockholder.™  And  it  is  true,  although  the  debt  for  which  the  stock 
was  pledged  has  been  paid,  if  there  has  been  no  retransfer  on  the  books 
of  the  cMT)oration.''    "Por  this  rule  several  reasons  are  given.     One 

poration  is  no  eridenee  of  fraud. 
Smathera  t.  Western  Carolina  Bank, 
155  N.  C.  283,  Ann.  Cas.  1912  C  398, 
71  S.  E.  345. 

TITJnltod  Btat«B.  Anderson  y.  Phil- 
adelphia Warehouse  Co.,  Ill  U.  8.  479, 
2S  L.  £d.  476;  Qermania  Nat.  Bank 
of  New  Orleana  \.  Cajse,  99  IT.  8.  628, 
25  L.  Ed.  448;  Fullman  v.  Upton,  96 
U.  S.  328,  24  L.  Ed.  818;  Williamson 
V.  American  Bank,  185  Fed.  CO;  In  re 
Nores  Broe.,  136  Fed.  977. 

AUbama.  National  CoDunSToial 
Bank  v.  UeDonnell,  92  Ala.  387,  9  So. 
149. 

Oallfomla.  Baines  v.  Babcoek,  95 
Cal.  581,  29  Am.  St.  Eep.  158,  27  Pac 
e74,  30  Pac.  776. 

Oolorado.  Adams  v.  Clark,  36  Cdo. 
65,  10  Ann.  Cbs.  774,  85  Pac.  842. 

Ooniucticnt.  Ball  Elec.  Light  Co. 
V.  Child,  68  Conn.  522,  37  Atl.  391. 

0«olgla.  Chatham  Bonk  of  Sa- 
vannah V,  Brobston,  99  Ga.  801,  27  8. 
E.  790. 

miiiols.  Golden  v.  Cervenka,  278 
HI.  409,  116  N.  B.  273;  Wheelock  v. 
KoBt,  77  ni.  296. 

lowa^  Tuthill  Spring  Co.  v.  Smith, 
90  Iowa  331,  57  N.  W.  853;  Hale  v. 
Walker,  31  Iowa  344,  7  Am.  Bep. 
137. 

MaJDa.  Flynn  t.  AmeHean  Bank- 
ing ft  Tnitt  Co.,  104  Me.  '141,  19  L. 
B.  A.  (N.  8.)  428,  129  Am.  St.  Eep. 
378,  69  Atl.  771;  In  re  Nojes  Broi, 
136  Fed.  977. 

Harrland.  Magmder  t.  Colston,  44 
Md.  349,  22  Am.  Bep.  47. 

Hol^oke   Bank   t. 


Bnmham,  11  Cush.  183;  Johnson  v. 
Somerville  Dyeing  ft  Bleaching  Co., 
15  Gray  216;  Grew  v.  Breed,  10  Mete. 
569;  Crease  v.  Babcock,  10  Mete.  525. 

WniMMita..  Manhall  Field  ft  Co.  v. 
Evans,  Johnson,  Sloane  ft  Co.,  196 
Minn.  85,  19  L.  B.  A.  (N.  8.)  249,  US 
N.  W.  55;  State  v.  Bank  of  New  Eng- 
land, 70  Minn.  398,  68  Am.  St.  Bep. 
538,  73  N.  W.  153;  Harper  v.  Carroll, 
66  Minn.  487,  69  N.  W.  610,  1069; 
Hamilton  v.  Levison,  19S  Fed.  444. 

MlsaomL  Erakine  v.  Loewenstein, 
82  Mo.  301,  afr'g  11  Mo.  App.  595; 
Bagley  v.  Tyler,  43  Mo.  App.  195. 

N«w  York.  Johnson  v.  Underbill, 
62  N.  Y.  203 ;  United  State*  Truat  Co. 
T.  United .  States  fire  Ina.  Oo.,  18  N. 
T.  199;  Rosevelt  v.  Brown,  11  N,  Y. 
148;  Adderty  v.  Storm,  6  Hill  624. 

Kortb  Dakota^  See  In  re  Argus 
Printing  Co.,  1  N.  D.  435,  12  I,.  E.  A. 
781,  26  Am.  St.  B«p.  639,  48  N.  W. 
347. 

FviDSl^vanU.  Anltman  "b  Appeal,  - 
98  Pa.  St.  505. 

Wlsconain.  Sleeper  v.  Goodwin,  67 
Wis.  577,  31  N.  W.  335. 

78  Bankin  v.  Fidelity  Insurance, 
Tnist  ft  Saf«  Deposit  Co.,  189  XI.  B. 
842,  47  L.  Ed.  792,  aflf'g  108  Fed.  478; 
Panly  v.  State  Loan  ft  Trust  Co.,  165 
V.  8.  606,  41  L.  Ed.  844,  aff'g  58  Fed. 
666,  56  Fed-  430;  Anderson  v.  Phila- 
delphia Warehouse  Co.,  Ill  U.  S.  479, 
28  L.  Ed.  478;  Germania  Nat.  Bank  of 
New  Orleans  v.  Caae,  99  U,  8.  628,  SB 
L.  Ed.  448 ;  Magnider  v.  Colston,  44 
Md.  349,  22  Am.  Rep.  47. 

TTBowden     v.    Farm«n'    ft    Uer- 
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is,  that  he  [the  pledgee]  is  estopped  from  denying  hiA  liability  by 
voluntarily  holding  himself  out  to  tho  public  as  the  owner  of  the 
stock,  and  his  denial  of  ownership  is  inconsistent  with  the  represents' 
tions  he  has  made;  another  is,  that  by  taking  the  legal  title  he  has 
released  the  former  owner;  and  a  third  is,  that  after  having  taken 
the  apparent  ownership  and  thus  become  entitled  to  receive  dividends, 
vote  at  elections,  and  enjoy  all  the  privileges  of  ownership,  it  would 
be  inequitable  to  allow  him  to  refuse  the  responsibilities  of  a  stock- 
holder."" 

A  person  to  whom  a  certificate  of  stock  has  been  transferred  as  col- 
lateral security  is  not  liable  as  a  stockholder  if  the  stock  has  not  been 
transferred  to  him  at  all  on  the  books  of  the  corporation,"  or  if  it 


if,  with  hig  consent,  a  person  is  there- 
in described  as  stockholder,  he  is 
deemed  to  have  joined  in  the  repre- 
sentfttiOD.  By  another  legal  fletion,  all 
creditors  of  the  corporation  are  pre- 
sumed to  have  become  so  in  reliance 
upon  the  repreMHtfttione  contained  in 
the  eorpoTation'B  books.  Hence  any 
cue  who  appears  on  the  corporate 
books  as  etoekholder  has  been  held  to 
be  estopped,  as  against  any  and  all 
creditmn,  from  disputing-  the  indi- 
vidual liabiltf  which  by  statate  at- 
taches to  the  stockholder.  A  pledgee 
may  be  bound  by  this  estoppel  as  well 
as  anj  other  person.  He  is  not  held 
liable  as  pledgee,  but  his  status  aa 
pledgee  does  not  protect  him  from 
that  liability  which  attaches  to  crther 
persons  not  stockholders.  If  he  haa 
permitted  himself  to  appear  on  the 
corporation 's  books  as  the  unqaalifled 
holder  of  its  stock,  he  is  held  indi- 
vidually liable  in  some  jarisdietiona 
where  individual  liabilitj  ordinarily 
attaches  to  the  pledgor."  In  re 
Noyes  Bros.,  136  Fed.  977. 

The  pledgee  is  estopped  to  deny  his 
liability.  Prater  v.  Old  Nat.  Bank  of 
Providence,  Rhode  Island,  101  Fed. 
391,  aft 'g  88  Fed.  1008. 

T9  Ohio  Valley  Nat.  Bank  v.  Holitt, 
204  V.  a.  163,  51  L.  Ed.  4lS,  all'g  137 
Fed.  461;  Bobinson  v.  Southern  Nat. 
Bank,  180  U.  S.  89S,  45  L.  Ed.  536, 


ehanta'  Bank  of  Baltimore,  1  Hughes 
307,  Fed.  Gas.  No.  1,714;  Johnson  v. 
Bomerville  Dyeing  &  Bleaching  Co., 
15  Gray  (Mass.)  216;  Erskine  v.  Loe- 
wenstein,  82  Mo.  301,  afl'g  11  Ho. 
App.  6SS. 

n  Germania  Nat.  Bank  of  New  Or- 
leans V.  Case,  99  U.  B.  628,  25  L.  Ed. 
448,  quoted  with  approval  in  Pauly  v. 
State  Loan  t  Trust  Co.,  185  U.  B. 
606,  41  L.  Ed.  844,  aff'g  58  Fed.  666, 
S6  Fed.  430. 

"One  reason  for  this  rule,  perhaps 
the  best  one,  is  that  a  party  so  hold- 
ing himself  out  to  the  public  a«  the 
general  owner  of  the  stock  ia  estopped 
from  denying  his  liability  to  credi- 
tors who  have  not  been  advised  to  the 
contrary  by  the  stock  record  of  the 
corporation."  Marshall  Field  4  Co.  v. 
Evans,  Johnson,  Sloane  ft  Co.,  106 
Minn.  85, 19  L.  B.  A.  (N.  B.)  249, 113 
N.  W.  65. 

"Where  the  pledgee  of  stock  repre- 
sents himself  to  the  creditors  of 
the  corporation  as  stockholder,  and 
where  the  creditors,  relying  upon 
that  representation,  have  acted  upon 
it  to  their  hurt,  he  is  held  es- 
topped as  against  them,  though  his 
true  status  was  known  to  the  co^pt^ 
ration.  By  somewhat  artificial  rea- 
soning, the  books  of  the  corporation 
have  been'  deemed  to  be  a  representa- 
tion of  the  ownership  of  its  stock,  and 
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has  been  transferred  to  him  in  terms,  not  as  absolute  owner,  bat  as 
pledgee  merely.**  "It  has  never,  to  our  knowledge,"  sud  Chief 
Justice  Waite  in  the  Supreme  Court  of  the  United  States,  "been  hdd 
that  a  mere  pledgee  of  stock  is  chargeable  where  he  is  not  registered 
as  owner.""  Nor  can  the  pledgee  of  national  bank  stock  be  hdd 
liable  if  the  stock  is  not  roistered  in  his  name  although  the  registered 
stockhdd«  is  an  irresponsible  person  of  his  choice.** 

In  some  jnrisdietions  it  is  expressly  provided  by  statute  that  per- 
sons holding  stock  merely  as  collateral  security  sbaU  not  be  liaWe  as 
stockholders,  but  that  the  pledgor  shall  be  liable."    Sutntes  of  this 


aff'K  M  Fed.  Mi;  Andenon  t.  FhOa- 
delphia  Warehowae  Co,  111  U.  S.  479, 
28  Ii.  Ed.  478;  Willuunaon  v.  Ameri- 
«Mi  Bmnk,  1S5  Fed.  66;  WUwn  v.  Mer- 
chuts'  Loan  *  Trost  Co.  of  Chicago, 
Bb  Fed.  6SS,  jndgment  aS'<l  1S3  U.  S. 
jn,  46  L.  Ed.  113;  WellM  v.  Larnibee, 
36  FVd.  866,  2  l-  B,  A-  471 ;  Henklc  v. 
Salem  Mfg.  Co.,  39  Ohio  St.  547. 

The  were  faet  th»t  the  pledgee  mUs 
the  stock  luider  the  pledge  M>d  bids  it 
in  at  a  aominal  price  does  Dot  render 
him  liable,  where  it  is  never  trana- 
ferred  to  him  on  the  books,  and  he 
Eobaeqaently  waives  hia  rights  as  por- 
rhitaer  and  continnes  to  bold  it  aa 
pledgee.  Eobinson'  v.  Soothern  Sat. 
Bank,  180  C.  a  293,  45  L.  Ed.  536, 
all's  M  Fed.  964. 

MBaakia  v.  Kdelitv  Inmance. 
Trwt  *  Safe  Depicit  Co.,  1S9  U.  a 
242,  47  L.  Ed.  792,  alT'g  lOS  Fed.  475; 
MstteMa  V.  Dent,  176  V.  S.  521,  44  U 
Ed.  571,  alT'g  73  Uiim.  ITO,  75  S.  W. 
1041;  Panly  v.  State  Loan  k  Trust 
Co.,  165  r.  a  606,  41  L.  Ed.  S44.  aff'E 
58  Fed.  666,  56  Fed.  430;  Frater  v. 
Old  Nat.  Bank  of  Providence,  Bhode 
IslaBd,  101  Fed.  591,  aJT'g  S6  Fed. 
1006;  Beal  V.  Essex  Sav.  Bank.  67 
Fed.  816;  Hurlhnrt  v.  Arthur,  140 
CaL  103,  9S  Am.  St,  Bep.  17.  73  Pac- 
T34;  Borland  v.  Sevada  Bank  of  San 
Fianciftfo,  99  Cal.  f-9.  37  km.  St-  Bep. 
ril,  3.1  P»<*  73":  Marshall  Fi^ld  *  C«- 
T.  Evans,  Johnson,  s:.-iane  i  Cn_  li>6 
Minn.  S.%  li>  U  B.  A.  (,X.  &■  2i9.  US 


N.  W.  55.  See  also  HauHoa  r.  Len- 
aon,  198  Fed.  444. 

U  Anderson  v.  Philaddphia  Waie- 
bouae  Co.,   Ill   U.   a   479,  28  L.  Ed. 

478,  quoted  with  ^tpnn^  ia  Psalj 
V.  Stat#  Loan  £  l^nsl  Oi„  165  U.  & 
606,  41  L.  Ed.  844,  aff'g  58  Fed.  CCt^ 
56  Fed.  430. 

nOhio  Talle.v  Kat.  Baak  v.  HaUtt, 
204  E.  a  162,  51  I-  Ed.  423,  al'c  137 
Fed.  461;  Bankin  v.  nddilr  lanr- 
ance,  Tmst  t  Safe  Depoeit  Col,  U» 
V.  S.  242,  47  L.  Ed.  792.  affg  108  Fed. 
475;  Paul;  v.  Sute  Loam  4  TT«st  Cd_ 
165  U.  a  606.  41  I.  Ed.  S44.  aff 'g  5J 
Fed.  666,  56  Fed.  *3k-.  AaderaM  v. 
Philadelphia  VaMkooae  C«^  III  C.  S. 

479,  2S  U  Ed.  47»:  Hstcs  t.  FbMitv 
Insurance,  Tnurt  A  &af«  Dgpirft  C»^ 
105  Fed.  160:  WHsoa  v.  )tet«kaats' 
Loan  *  Tmst  Co,  of  Ckicag^  SS  Fed. 
6SS,  jndgtnent  aff'd  1«  T.  S.  I2L  46 
L.  Ed.  113:  Kalional  Pk:k  Bank  »f 
New  York  V.  Ramon.  T»  Fed.  391. 
aff'd    172   V.  a  644,  ^  I_  EL  1IS3 


t.l.     See  s 


American  Bsnk,  1S5  FVd.  «& 

The  creditors  are  vm  ir^ce^  nader 
FDCfa  cimunstances,  ^Mee  i&ifT  canld 
not  hold  Ibe  pl^din*  BaU»  if  -.ht  Mock 
was  registered  in  his  an^  ar  pieifgee. 
TtankJTi  v.  Fidelity  ImttiraaiH.  Tmst 
4  Safe  Beposit  Co,  1*9  T.  S.  2*2,  4T 
L.  Ed.  792,  aff'g  1(15  Fco.  t~>- 

VCsBIasBla.  ■Welei  r.  f:i,ffc».U' 
Cal.  571,  S2  Pat,  S**;  E^^Virt  v. 
ArtboT,  140  CaL  lO'.l,  »^  Xn.  ^  Bep. 
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character  apply  to  and  ez«iiipt  perBons  holding  unsubscribed  stock 
issued  by  the  corporation  to  them  as  collateral  security.'*  And,  under 
such  a  statute,  a  person  who  holds  stock  merely  as  collateral  security 
does  not  become  liable  to  creditors  es  a  stockholder  because  he  votes 
the  stock  at  corporate  meetings." 

Under  such  a  provision  it  has  been  held  that  a  person  who  has  taken 
a  transfer  of  stock  absolute  on  its  face  may  escape  liability  to  credi- 
tors by  showing  that  the  transfer  was  in  fact  as  collateral  securi^ 
merely;  even  though  it  is  registered  in  his  name  on  the  corporate 
books  as  the  absolute  owner.**  But  it  is  generally  held  that  in  order 


17,  73  Pac  T34j  Borland  v.  Nevada 
Bank  of  Ban  FrauciHCO,  99  Ca].  S9,  37 
Am.  St.  Bep.  32,  33  Fac.  737;  La  Ha- 
bra  Oil  Co.  V.  Francis,  —  Cal.  App. 
— ,  IBB  Pac.  401. 

Colorado.  Adams  v.  Clark,  36  Colo, 
65,  10  Ann.  Cas.  774,  85  Pac.  642. 

nUnola.  The  provision  of  the  gen- 
eral corporation  law  of  Illinois  to  tbis 
effect  does  not  apply  to  atoek  in 
banks.  Golden  v.  Cervenka,  278  ID. 
409,  lie  K  E.  273. 

low*.  Tierney  v.  Ledden,  143  Iowa 
286,  21  Ann.  Cas.  lOd,  131  N.  W. 
lO&O. 

Mains.  In  re  Noyes  Bros.,  130  Fed. 
977,  construing  the  Maine  statute. 

UarrUad.  Matthews  v.  Albert,  U 
M<L  S27. 

Hingham  Mfg.  Co.,  127  Mass.  563. 

Mlchlgm.  Maj  v.  Oenesee  Count? 
Sav.  Bank,  120  Mich.  330,  79  N.  W. 
630. 

MinoiuL  Colonial  Trust  Co.  v.  Mc- 
Millan, 188  Mo.  547,  107  Am.  St.  Bep. 
335,  87  a  W.  933;  Union  Sav.  Ass'n 
V.  Seligman,  92  Mo.  635,  1  Am.  St. 
Bep.  776,  15  S.  W.  630;  Bnrgoss  v. 
Seligman,  107  U.  S.  20,  27  L.  Ed.  359, 
conAtrning  the  Miasouri  statute. 

Now  ToA.  Laws  1909,  c.  10,  .j2 
(CduboI.  Laws  1909,  S  2),  relating  to 
the  liabilty  of  stockholders  in  banks, 
as  amonilcd  b?  Laws  1910,  c.  120.  Mc- 
Mahtm  v.  Mhc.v,  51  N.  Y.  155;  Van 
TU7I  V.  Bobin,  160  App.  Div.  41,  145 


N.  Y.  Bnpp.  121,  rev'g  80  Miae.  360, 

142  N.  Y,  Bupp.  535,  judgment  aff'd 
311  N.  Y.  640,  105  N.  E.  1101;  Bieh- 
ards  V.  Schwab,  101  Mise.  128,  167  N. 
Y.  Supp.  535. 

WaaUngton.  Johnstone  r.  Block, 
59  Wash.  144,  109  Pac.  367. 

UBnrgeas  v.  Seligman,  107  U.  8. 
20,  27  L.  Ed.  359;  Tierney  v.  Ledden, 

143  Iowa  286,  21  Ann.  Cas.  105,  121 
N.  W.  1050;  Union  Sav.  A«a'a  v.  Se- 
ligman, 92  Mo.  635,  1  Am.  St.  Bep. 
776,  15  B.  W.  630,  overruling 
Ftaber  v.  Seligman,  75  Mo.  13;  0ii«- 
wold  v.  Seligman,  72  Mo.  110. 

M  Burgess  v.  Seligman,  107  U.  B. 
20,  27  L.  Ed.  359;  Union  Sav.  Ass'n  v. 
Seligman,  92  Mo.  635,  1  Am.  St.  Bap. 
776,  15  8.  W.  630. 

•8  Tierney  v.  Lodden,  143  Iowa  288, 
21  Ann.  Cae.  105,  121  N.  W.  1050;  Co- 
lonial Trust  Co.  V.  McMUlan,  18S  Mo. 
547,  107  Am.  St.  Bep.  333,  87  S.  W. 
933 ;  Johnstone  v.  Black,  S9  Wash.  144, 
109  Pac.  367. 

In  Burgeas  v.  Seligman,  107  U.  S. 
20,  27  L.  Ed.  359,  which  u  sometitnee 
cited  as  supporting  this  rule,  the  court 
'quotes  from  McMabou  v.  Macy,  supra, 
and  apparently  concurs  in  the  conclu- 
sion there  reached,  but  the  books 
showed  that  the  stock  was  "held  in 
escrow"  by  the  pledgees,  and  the 
court  says  that  this  clearly  showed  an 
intent  that  the  stock  was  not  to  be 
regarded  as  their  stock,  but  that  it 
was  held  by  them  merely  as  security. 
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to  relieve  the  pledgee  from  liability  under  such  a  provision  it  must 
appear  on  the  corporate  books  that  he  holds  the  stock  as  collateral 
Gecurity,  and  that  he  is  liable  if  he  permits  his  name  to  appear  on 
the  books  as  its  absolute  owner.*''  And  in  some  Jurisdictions  this  is 
the  rule  by  express  provision  of  the  statute.** 


The  Btook  was  unissoed  stack  which 
had  been  pledged  hj  the  corpor&tion 
to  the  defendant,  and  it  appeared  that 
the  creditor  seeking  to  charge  the 
pledgees  had  actual  notice  of  the  man- 
ner in  which  the  stock  was  held,  and 
that  he  had  derived  a  benefit  from  the 
tranaaction,  and  that  if  the  stock  had 
not  been  iisned  to  the  defendant  it 
would  have  remained  in  the  treasury 
of  the  corporation,  and  hence  the 
plaintiff  would  have  been  no  better 
or  worse  off.  Union  8av.  Ass'n  v. 
Seligman,  92  Mo.  635,  1  Am.  St.  Bep. 
776,  15  S.  W.  630,  grew  out  of  practi- 
cally the  &aine  transaction  a«  Burgess 
V.  Seligman,  and  the  entry  in  the 
books  waa  the  same. 

In  Matthews  v.  Albert,  24  Md.  527, 
where  the  pledgee  was  held  not  to  be 
liable,  the  stock  waa  issued  directly  to 
him  by  the  corporation  as  security 
for  a  loan  to  it,  and  the  fact  that  it 
was  issued  as  c<rilateral  security  was 
indorsed  on  the  face  of  the  certificate 
by  the  president  of  the  corporation. 
It  does  not  appear  what,  if  any,  en- 
tries were  made  on  the  corporate 
books. 

In  Colonial  Trust  Co.  v.  McMillan, 
188  Mo-  547,  107  Am.  St.  Sep.  335,  87 
S.  W.  933,  which  was  an  action  at  law 
by  a  judgment  creditor  of  a  corpora- 
tion to  subject  the  amount  unpaid  va 
alleged  watered  stock  to  the  payment 
of  his  claim,  the  court  held,  on  the 
authority  of  the  Seligman  cases  and 
McMahon  v,  Macy,  and  Matthews  v. 
Albert,  supra,  that  if  the  defendant 
held  the  stock  as  collateral  security 
only,  the  fact  that  the  stock  was 
placed  in  his  name  on  the  books  of  the 
company  and  that  a  certificate  was  is- 


sued directly  to  him,  waa  not  alone 
sufBcient  to  characterize  him  aa  ft 
stockholder. 

See  also  Hnrlburt  v.  Arthur,  140 
Cal.  103,  98  Am.  St.  Hep.  17,  73  Pac, 
734,  and  Adams  v.  Clark,  36  Colo.  65, 
10  Ann.  Cas.  774,  8S  Pac.  642,  where 
some  of  the  foregoing  caaee  are  com- 
'mented  upon. 

■T  United  SUtea  UcDonald  v. 
Dewey,  202  U.  8.  510,  50  L.  Ed.  1128, 
6  Ann.  Cas.  419. 

OaUfomla.  Hurlburt  v.  Arthur,  140 
Cal.  103,  98  Am.  St.  Bep.  17,  73  Pae. 
734. 

Ooloiado.  Adams  v.  Clark,  36  Colo. 
65,  10  Ann.  Caa.  774,  85  Pac.  642. 

Mlchigaii.  Bee  May  v.  Qcncsee 
County  Bav,  Bank,  120  Mich.  330,  79 
N.  W.  630. 

Hew  York.  Van  Tuyl  v.  Bobin,  160 
App.  Biv.  41,  145  N.  T.  Supp.  121, 
rev'g  80  MiBC.  360,  142  N.  T.  Supp. 
535,  judgment  aff 'd  211  N.  Y.  540,  105 
N.  S.  1101,  construing  Laws  1909,  c. 
10,  8  2  (Consol.  Laws  1909,  o.  2),  re- 
lating to  the  liability  of  stockholdera 
in  banks;  Hiohards  v.  Schwab,  101 
Misc.  138,  107  N.  Y.  Supp.  535.  The 
contrary  waa  held  to  be  true  in  Mc- 
Mahon V.  Macy,  51  N.  Y.  155,  under 
i  II  of  the  General  Bailroad  Act  of 
1850  containing  substantially  the 
same  provision. 

U  Sbattuck  &  Desmond  Warehouse 
Co.  V.  QiUelen,  154  Cal.  778,  99  Pac. 
348;  Hurlburt  v.  Arthur,  140  Gal.  103, 
98  Am.  St.  Bep.  17,  73  Pac.  734,  con- 
struing Civ.  Code,  i  322;  Flwt  Nat, 
Bank  v.  Hingham  Mfg.  Co.,  127  Mass. 
563.  See  also  Borland  t.  Nevada 
Bank  of  San  Francisco,  99  Cal.  89,  37 
Am.  St.  Bep.  32,  33  Poe,  737. 
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"The  form  of  entry  in  the  books  of  the  corporation  is  deemed  im- 
portant, becanse  it  is  treated  as  a  statement  of  the  facts  on  which  in- 
dividual liability  depends,  made  publicly  and  authoritatively  by  the 
person  whose  name  appears  therein."  ••  But  in  order  to  relieve  a 
pledgee  from  liability  it  is  not  essential  that  any  particular  words  bo 
used  to  indicate  the  character  of  his  holding  in  making  the  entry  on 
the  corporate  books."  "Entries  of  this  character  must  be  liberally 
construed  with  reference  to  well  understood  business  methods, ' '  '^  and 
are  sufficient  to  relieve  the  pledgee  from  liability  as  they  fairly  advise 
creditors  of  the  conditions  and  terms  upon  which  the  stock  is  held.** 

The  form  of  the  certificate  is  unimportant  and  may  be  disregarded,'* 


The  Maine  statute  provides  that  the 
pledgee  shall  not  be  liable  "anless  be 
appears  on  the  books  of  the  eorpo- 
ration  aa  the  absolute  owner  of  the 
stock."  In  re  Noyes  Bros.,  136  Fed. 
077. 

MIn  re  Noj-es  Bros.,  136  Fed.  977. 

»tln  reNoyesBros.,  13«Fed.  977.    ■ 

Bl  Marshall  Field  ft  Co.  v.  Evans, 
Johnson,  Sloaoe  ft  Co.,  106  Minn.  65, 
ID  L.  R.  A.  (N.  8.)  249,  118  N.  W. 
S5. 

Win  re  Noyes  Bros.,  136  Fed.  977; 
Marshall  Field  ft  Co.  v.  Evans,  John- 
son, Sloane  ft  Co.,  106  Minn.  85,  19 
L.  B.  A.  (N.  S.)  249,  118  N.  W.  55. 

An  entry  "Issued  for  Collateral 
Security  for  note  of  even  date  for 
f6,000.00,"  followed  by  a  statement 
aa  to  the  number  of  the  eertifleate, 
the  nQmber  of  shares  and  the  name 
and  address  of  the  person  to  whom 
issued,  was  held  to  be  sufficient. 
Marshall  Field  ft  Co.  v.  Evans,  John- 
eon,  SloBue  ft  Co.,  106  Minn.  85,  19  L. 
R.  A.  (N.  S.)  249,  118  N.  W.  65. 

Entries,  "Note  S  years  given.  Stock 
ae  collateral  due  1907,"  "Jan.  23, 
1902,  3  years  note— Due  Jan,  23, 
1905,"  and  "For  3  years — collateral 
note  given,"  have  been  held  enffieient 
to  show  that  the  stock  was  held  in 
pledge.  In  re  Noyes  Bros.,  136  Fed. 
977. 

Where  stock  certificates  are  issued 
to,  and  the  Btoek  is  registered  in  the 


name  of,  "W.  L.  Qsssaway,  cashier," 
thii9  snfficiently  indieates  that  he 
holds  the  Stock  in  a  representative 
capacity,  and  the  bank  of  which  he  is 
the  cashier  may  show  that  he  holds 
the  stock  for  it  as  pledgee,  and  that 
it  is  owned  by  a  third  peEson.  Wil- 
liamson V.  American  Bank,  1S5  Fed. 
fifl. 

Where  the  shares  stood  in  the  name 
of  "F.  A.  Cranston,  cashier  Old  Na- 
tional Bank,  Providence,  H.  I.,"  it  was 
held  that  btrth  the  bank  and  the  cash- 
ier individually  cffuld  show  that  the 
stock  was  held  by  the  bank  as  col- 
lateral security  merely.  Frater  v. 
Old  Nat.  Bank  oi  Providence,  Bhode 
Island,  101  Fed.  391,  aff'g  86  Fed. 
1006. 

' '  Held  in  escrow ' '  is  enffieient 
where  unsubscribed  stock  is  issued  by 
the  corporation  ae  collateral  security. 
Burgess  v.  Seligman,  107  U.  8.  £0, 
27  L.  Bd.  3S9;  Union  8av.  Ass'n  v. 
Seligman,  92  Mo.  635,  1  Am.  St.  Bep. 
778,  IS  8.  W.  630. 

See  ftUo  Borland  v.  Nevada  Bank 
of  San  Francisco,  99  Cal.  89,  37  Am. 
St.  Rep,  32,  33  Pae.  737,  where  the 
stock  was  registered  in  the  name  ot  ■ 
third  person  "aa  trustee." 

Win  re  Noyes  Bros,,  136  Fed.  977; 
Welch  V.  Gillelen,  147  Cal.  571,  82 
Pac.  248;  May  v.  Oeuesee  County  Sav, 
Bank,  120  Mich.  3.10,  79  N.  W.  630. 
See  also  Colonial  Trust  Co.  v.  McMil- 
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since  "the  creditor  will  Dot  be  presnmed  to  rely  upon  papers  of  wMch, 
as  a  whole,  he  cannot  possibly  have  knowledge"** 

Of  course,  to  render  the  pledgee  liable  on  the  ground  that  his  name 
appears  on  the  corporate  bocka  as  the  absolute  owner,  it  must  ap- 
pear that  the  entry  was  made  in  that  manner  with  his  knowledge  and 
consent,  unless,  after  acquiring  knowledge  of  the  facts,  he  expresaly 
or  impliedly  ratifies  the  onauthormd  acts  of  the  corporate  officers 
in  Tni*ki"g  it.** 

§  4191,  —  ABsigneea  in  inBoIven^  or  banknipt<7.  An  assignee  for 
the  benefit  of  creditors  is  not  bound  to  accept  stock  of  an  insolv^t 
corporation,  which  has  ceased  to  do  business,  though  included  in  the 
property  assigned,  but,  on  the  contrary,  is  bound  to  refuse  to  accept 
it,  and  hence  he  does  not  become  a  stockholder  by  virtue  of  such  an 
aasigDment  and  is  not  subject  to  liability  as  snch.**  Nor  are  assignees 
in  bankruptcy  or  insolvency  of  an  insolvent  stockholder  personally 
liable,  as  atockholders,  either  at  law  or  for  contribution  in  equity,  to. 
creditors  of  the  corporation,  although  they  may  have  attended  meet- 
ings of  the  corporation,  and  acted  as  stockholders.*^ 

The  effect  of  a  discharge  in  bankruptcy  or  insolvency  of  an  in- 
solvent stockholdo'  on  his  liability,  and  the  ri^t  to  prove  a  claim 
therefor  against  his  estate  will  be  considered  in  a  subsequent  section.** 

§4195.  —Estates  of  deo«uwd  rtockholden;  distributees.    If  the 

individual  liability  of  stockholders  for  corporate  debts  is  contractual 
in  its  nature,  it  will  survive  the  death  of  a  stockholder  and  may  be 
enforced  against  his  estate,**  unless  the  statute  creating  it  provides  a 

Ian,   183   Mo.   547,   107  Am.   St.   Rep.  MSw  14184,  supra. 

335,  87  8.  ft.  933.  M  Qraham    v.    PI>tt,   28    Cola.   4SI, 

In  Burgess   t.   Seligman,  107   U.  S.  65  Pae.  30;   Hill  v.  Qraham,  11  Colo. 

20,  and  Union  Sav.  Asa'a  v.  Beligman,  App.  S36,  53  Pae.  lOQO. 

92    Mo.    635,    1    Am.    St.    Bep.    776,  tTAmeriean  File  Co.  v.  Oarrett,  110 

IS  8.  W.  630,  the  pledgee  was  held  U.  S.  888,  £8  L.  Ed.  149;  Qray  t.  Cof- 

not  to  be  liable,  although  the  eertifi.  fin,  9  Cnah.  (Mass.)  192. 

cate  wag  absolute  on  its  faee.  M  See  |  4264,  Infra. 

MIq  re  No^ea  Btob.,  136  Fed.  977.  M  Uniud  SUt«a.    Mfttteaon  v.  Dent, 

"The    certiScate    ie    no    notice    to  176  U.  S.  521,  44  L.  Ed.  571,  aff'g  73 

creditors  of  the  bank.     It  is  the  ree-  Minn.  170,  75  N.  W.  1041;  Bondj  v. 

ord  of  BttKhhoMers  kept  in  the  bank,  Cocke,  128  U.  S.  185,  32  L.  Ed.  397; 

upon  which  depoBitors  and  other  ered-  Richmond  v.  Irooa,  121  V.  8.  27,  30 

itore  rel7.     A  transfer  absolute  od  its  L.  Sd.   864;   SebwartE  v.  Loftos,  216 

faee  may  always  be  shown  to  be  an  Fed.  320;  Rankin  v.  Miller,  207  Fed. 

assignment    as    collateral    security. ' '  602;    Spargo    v.    Converse,   191    Fed. 

May  V.  Genesee  Coonty  8av.  Bank^  823,  a.tt'g  184  Fed.  324;  Barle  t.  Bog- 

120  Mich.  330,  79  N.  W.  630.  ers,  105  Fed.  208;  Tourtelot  v.  Finke, 
7280 
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special  and  exdusive  remedy  for  its  enforcement  of  such  a  charBcter 
Wlaconalii.    Qaget  v.  Panl,  111  Wis. 


87  Fea.  840;  Baker  t.  Beach,  85  Fed. 
836;  ZimmenuBD  v.  Carpenter,  84  Fad. 
717;  Wittera  v.Sowles,  32  Fed.  771; 
Irons  V.  ManufactQiera  Nat,  Bank,  21 
Fed.  1B7. 

OaUfornU.  Lininger  v.  Botsford, 
3S  Cat.  App.  386,  163  Foe.  63;  Miller 
*  Lux  V.  Katz,  10  Cal.  App.  S76,  102 
Pac.  946 ;  Lanigau  v.  North,  69  Ark. 
62,  63  S.  W.  62  (California  atatute). 

OOBiucticM.  Davis  v.  Weed,  44 
Conn.  B69. 

nimoia.  Mortimer  v.  Potter,  213 
lU.  178,  72  N.  £.  817,  aff'g  114  III. 
App.  422. 

KuisaB.  '  Douglaaa  v.  Loftna,  85 
Kan.  7S0,  L.  B.  A.  1915  B  797,  Ann. 
Cae.  1913  A  37S,  lig  Pac.  74;  Me- 
chanics' 8av.  Bank  v.  Fidelity'  Insur- 
ance, Trnst  A  Safe-Deposit  Co.,  87 
Fed.  113   (under  Kanaas  Htatute). 

Ualne.  Johnson  v.  Libby,  111  Me. 
204,  Ann.  Caa.  1916  C  681,  88  AU.  647. 

MusachnMtta.  Qrew  v.  Breed,  10 
Mete.  569. 

Michigan.  In  re  Warren's  Estate, 
62  Mteh.  5S7,  18  N.  W.  356. 

WniMMU.  Neff  V.  Lamm,  99 
Minn.  116, 108  N.  W.  849;  Willongtib? 
V.  St.  Panl  Qerman  Ins.  Co.,  80  Minn. 
432,  83  N.  W.  377;  MarkeU  v.  Bay, 
75  Minn.  138,  77  N.  W.  788;  Nrten  v. 
Hazen,  44  Miiu.  478,  47  N.  W.  155. 
.  UlHOniL  Marks  t.  Hardy,  86  Mo. 
232;  Manviile  v.  Edgar,  8  Mo.  App. 
324. 

K«w  Totk.  Cochran  v.  Wieehers, 
119  N.  T.  399,  7  L.  B.  A.  553,  23  N.  E. 
803;  Chase  v.  Lord,  77  N.  Y.  1;  Bailey 
V.  Hollister,  26  N.  T.  112;  Mahoney  t. 
Bemhard,  27  Misc.  339,  58  N.  Y.  Supp. 
748,  afl'd  45  App.  Div.  499,  63  N.  T. 
Supp.  642,  169  N.  Y.  589,  62  N.  S. 
1097;  Dlven  v.  Duncan,  41  Barb.  520. 

BllOdft  laland.  New  England  Com- 
mercial Bank  V.  Newport  Steam  Fac- 
tory, 6  B.  I.  164,  75  Am.  Dec.  688. 

Tenuont.  Barton  Nat  Bank  v.  At- 
kins, 72  Vt  33,  47  Atl.  176. 


638,  87  N.  W.  875;  GianeUa  i 
low,  96  Wis.  185,  71  N.  W.  IIL 

Wyoming.  In  re  Beard 's  Estate,  7 
Wyo.  104,  38  L.  B.  A.  860,  75  Am.  St. 
Bep.  8S2,  SO  Pac.  226. 

The  eonditioiiBl  liability  of  a  de- 
ceased stockholder  of  a  national  bank 
attaches  to  his  estate  in  the  hands  of 
his  executors,  and  becomes  a  charge 
or  lien  thereon  from  the  date  when 
the  bank  suspends  and  is  declared  in- 
solvent, if  not  from  the  time  of  the 
qualification  of  the  executors.  This 
charge  or  lien,  in  the  absence  of  su- 
perior countervail  lug  rights  or  equi- 
ties, is  to  be  regarded  and  enforced 
equally  as  the  individual  respaiuibil- 
ity  of  living  stockhtdders.  Bankin  v. 
Miller,  207  Fed.  602, 

The  estate  in  the  hands  of  the  ex- 
ecutors or  trustees  of  a  deceased 
stockholder  is  liable  to  the  same  ex- 
tent that  the  deceased  would  have 
been.  Zimmerman  v.  Carpenter,  84 
Fed.  747;  Mortimer  v.  Potter,  213  Dl. 
178,  72  N.  E.  817,  aff'g  114  III.  App. 
422. 

Under  the  Minnesota  statute  mak- 
ing it  the  duty  of  the  assignee  or  re- 
ceiver of  a  corporation  to  institute 
and  maintain  an  action  or  actions 
sgainst  stockbolders  who  fail  to  pay 
assessments  on  their  stock,  a  receiver 
may  collect  an  aBsessment  on  the  stock 
of  a  deceased  stockholder  by  filing 
a  claim  against  his  estate  in  the  pro- 
bate court.  Such  a  proceeding  Is  an 
action  within  the  meaning  of  the  stat- 
ute. Neff  V.  Lamm,  99  Minn.  115,  108 
N.  W.  849. 

As  to  enforcing  liability  against  the 
estate  of  a  deceased  partner,  where 
stock  was  owned  by  the  partnership, 
see  Barton  Nat.  Bank  v.  Atkins,  72 
Vt.  33,  47  Atl.  176. 

As  to  whether  the  liability  is  con- 
tractual or  penal,  see  14176,  supra. 

As  to  the  personal  liability  of  the 
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that  it  ciumot  be  availed  of  a^nst  the  estate.*  And  this  is  true 
althon^  the  executor  or  administrator  never  had  actual,  physical 
possession  of  the  stock,'  and  though  it  has  never  been  registered  in  his 
name  on  the  boc^  of  the  corporation  * 

If  the  liability  is  penal  it  does  not  survive,  and  cannot  be  enforced 
against  a  stockholder's  estate  after  his  death,^  Nor  will  the  estate  be 
liable  as  a  stockholder  if  executors  invest  in  the  stock  of  a  corporation 
without  authority,'  nor  where  the  stock  has  been  transferred  by  the 
executors,  and  the  transfer  duly  registered.  A  transfer  upon  the  cor- 
porate boc^  of  stock  belonging  to  the  estate  by  executors  to  them- 
eelves  as  trustees  is  not  void,  but  merely  voidable,  even  though  the 
trustees  have  no  authority  to  hold  stock  of  the  kind  in  question.  Such 
a  transfer  passes  the  title,  and  hence,  until  it  is  set  aside,  neither  the 
estate  of  the  decedent  nor  those  to  whom  it  has  been  distributed  can 
be  held  liable  in  respect  to  the  stock  so  transferred.' 

If  the  liability  survives,  it  may  be  enforced  against  the  heirs,  dev- 
isees or  legatees  of  a  deceased  stockholder  to  the  extent  of  the  prop- 
erty inherited  by  or  devised  to  them  and  received  by  them  from  the 
estate,'  after  the  property  of  the  estate  in  the  hands  of  the  executor 


eseeutOT  or  adtuLnlBtrator,  see  ti  4191, 
4192,  Bnpra. 

As  to  the  &pplic&bilit7  of  the  stat- 
utes of  uoncUim,  aeo  IS  4241,  4242, 
infra. 

1  See  i  4217,  infra. 

iMiUor  &  Lux  V.  Ratz,  10  Cal.  App. 
S76,  102  Pa«.  946. 

SOiauella  v.  Bigelow,  96  Wis.  185, 
71  N.  W.  111. 

4MitcbeU  ▼.  Hotehkiaa,  4S  Conn.  9, 
40  Am.  Bcp.  146;  Diversejr  v.  Smith, 
103  m.  37S,  42  Am.  Bop.  14;  UoieB  v. 
Spiague,  fi  R.  L  541. 

Aa  to  whether  the  liability  is  c<nL- 
tractual  or  penal,  see  i  4176,  Bnpra. 

aOoiaen  v.  Cerrenka,  276  lU.  409, 
116  N.  E.  273;  Diven  v.  Lee,  36  N. 
y.  302. 

«Wil!iam8  v.  Cobb,  248  tJ.  8.  307, 
61  L.  Ed.  32S,  sff'g  219  Fed.  663. 

TinUt«d  BMtea.  MatteBon  v.  Dent, 
176  U.  8.  521,  44  L.  Ed.  571,  aff'g  73 
Minn.  170,  75  N.  W.  1041;  Bandy  v. 
Cocke,  128  U.  8.  185,  32  L.  Ed.  307; 
Rankia  v.  Herod,  140  Fed.  661;  Ran- 
kin V.  Big  Bapids,  133  Fed.  670;  Hale 


V.  Coffin,  120  Fed.  470,  aff'g  114  Fed. 
567.  But  see  Rankin  v.  Uiller,  207 
Fed.  602. 

nilnols.  Mortimer  t.  Potter,  213 
EL  178,  72  N.  E.  817,  aff'g  114  HI. 
'App.  422. 

Emuw.  DouglasB  V.  Loftua,  85 
Kan.  720,  L.  B.  A.  1915  B  7B7,  Ann. 
Cae.  1B13  A  378,  119  Pac.  74. 

Maine.  JohoBon  v.  Libbj,  111  Me. 
204,  Ann.  Cas.  1916  C  681,  8S  AU.  647. 

Mltuusota.  WUloughby  v.  St.  Paul 
German  In£.  Co.,  80  Minn.  43S,  S3  N. 
W.  377;  Markell  v.  Bay,  75  Minn.  138, 
77  N.  W.  788;  Dent  v.  Matteson,  73 
Minn.  J70,  75  N.  W.  1041,  aff'd  176 
U.  8.  321,  44  L.  Ed.  571;  Dent  v.  Mat- 
teBOD,  70   Minn.   61B,   73   N.  W.  416. 

Hebra«^  Brinkworth  v.  Haalett, 
64  Neb.  592,  90  N.  W.  537. 

Now  Tork.  Bicharda  v.  OiU,  138 
App.  Div.  75,  122  N.  T.  Snpp.  620. 

Tennont.  Barton  Nat.  ^nk  v.  At- 
kins, 72  Vt.  33,  47  Atl.  176. 

"Creditors  have  a  prior  rigbt  of 
satisfaction,  and  if  the  estates  of  such 
deceased  stockholders  have  been  re- 
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or  administrator  has  been  exhausted.*  But  a  l^atee,  devisee  or  heir 
cannot  be  held  liable  in  reject  to  stock  pnrchased  by  the  executor  or 
administrator  unless  the  estate  is  liable.'  A  legatee  of  Btock,  wiio 
does  not  renounce  the  legacy,  but  who  receives  and  accepts  the  stock 
on  distribution  of  the  estate,  is  to  be  regarded  as  the  owner  thereof 
from  the  date  of  the  death  of  his  testator,  and  hence  is  liable  as  such 
for  his  proportion  of  the  corporate  debts  contracted  after  the  testator's 
death,  but  before  distribution  of  the  estate,^"  One  who  holds  stock  as 
life  tenant  nnder  the  will  of  the  original  eubeeriber  is  liable  where 
it  has  been  transferred  to  him  by  the  executors  of  the  estate.*' 

The  liability  of  the  testator  as  a  stockholder  must  be  establi^ed 
before  such  liability  can  be  enforced  against  his  estate,"  or  his  heir 
or  devisee,"  and  this  can  be  done  only  in  a  suit  to  which  his  personal 
representative  is  a  patty.'*   A  judgment  establishing  such  liability  in 

foree  Huch  a  liability  ia  in  a  court  of 
equity,  where,  oiilj,  ample  and  com- 
plete justice  can  be  done  to  all  par- 
ties interested.  Mortimer  v.  Potter, 
213  Dl.  178,  72  N,  E.  817,  afl'g  114 
IIL  App.  422. 

A  bill  for  thia  purpose  ahoold  be 
filed  within  a  reasonable  time  after 
the  claim  has  matured,  and  unreason- 
able delay  will  coQBtitute  laehea 
which  will  bar  the  suit.  Bankin  v. 
Big  Rapids,  133  Fed.  670. 

■  Witters    v,    Bowles,    32    Ted.    767. 

■  Williams  v.  Cobb,  242  TI.  a  307, 
61  L.  Ed.  323,  aff'g  219  Fed.  663. 

10  Western  Pac.  B.  Co-  t.  Godfrey, 
166  Cal.  346,  Ann.  Cas.  1915  B  82S, 
136  Pac.  284. 

11  Aleiander  v.  Dever,  —  Ga.  App. 
— ,  B5  S.  E.  756. 

IS  Schwartz  v.  Loftus,  216  Fed.  320. 

13  Bicharda  v.  Gill,  138  N.  T.  App. 
Div.  7B,  122  N.  Y.  Supp.  620. 

In  Nebraska  the  claim  must  have 
been  allowed  or  established  a^nst 
the  estate  before  it  can  be  enforeed 
against  an  heir  or  devisee.  Brink- 
worth  V.  Hazlett,  64  Neb.  592,  90  N. 
W.  537. 

"Schwartz  v.  Loftus,  216  Fed.  320. 
See  also  Brinkworth  v.  Hazlett,  U4 
Neb.  592,  90  N.  W.  537. 


ceived  by  heirs  at  law  or  legatees,  the 
HSSetB  may  be  follirwed  into  whoeo- 
ever  hands  they  come."  Barton  Nat. 
Bank  V.  Atkins,  72  Vt.  33,  47  AtL 
176. 

The  commencement  of  a  creditor's 
suit  to  enforce  the  statutory  liability 
of  stockholders  in  an  insolvent  cor- 
poration is  not  equivalent  to  the  al' 
lowance  or  establishment  of  a  claim 
against  the  heir£  or  devisees  of  a  de- 
ceased stockholder  within  the  mean- 
ing of  a  statute  requiriug  actions  to 
charge  heirs  or  devisees  on  a  claim 
against  the  decedent  to  be  commenced 
within  "one  year  from  the  time  the 
claim  is  allowed  or  established. ' '  Mar- 
kell  V.  Bay,  75  Minn.  138,  77  N.  W. 
788. 

The  widow  and  heirs  of  a  sharehold- 
er in  a  national  bank,  to  whom  tjie 
probate  court  allots  the  shares  of  stock 
in  in  division,  in  proportion  to  their 
interests  in  the  estate,  but  who  let  the 
stock  stand  in  tbe  name  of  the  de- 
ceased without  any  notice  of  their 
title  to  it,  are  liable  to  assessment  as 
stockholders  on  the  insolvency  of  the 
corporation.  Matteson  v.  Dent,  176 
T;.  S.  521,  44  L.  Ed.  571,  aff 'g  73  Minn. 
170,  75  N.  W.  1041. 

The  proper  and  complete  remedy  of 
r  of  a  national  bank  to  en- 
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a  suit  against  the  executrix  of  the  testator  as  such  does  oot  bind  her 
iodividnally  in  an  action  subsequently  brought  to  chai^  her  as 
devisee." 

Ileirs  and  devisees  are  not  necessary  parties  to  enforce  the  liability 
against  the  estate,"  nor  are  they  proper  parties  to  a  suit  in  equity 
to  enforce  the  liability  of  all  of  the  stockholders,  where  there  has 
been  no  distribution.*' 

The  pendency  of  probate  proceedings  does  not  prevent  the  mainte- 
nance of  such  an  action  in  a  court  of  general  jurisdiction.^ 

§4196.  —Effect  of  tranifen  of  stock— In  geiuraL  There  has 
been  much  difficulty  in  construing  charter,  statutory  and  constitu- 
tional provisions  for  the  purpose  of  determining  the  effect  of 
transfers  of  stock  upon  the  individual  liability  of  stockholders,  and  the 
decisions  on  the  question  are  condicting.  Under  provisions  simply 
making  "the  stockholders"  of  a  corporation  liable  for  its  debts,  some 
of  the  courts  have  held  that  individual  liability  for  a  debt  attaches 
to  those  persons,  and  to  those  persons  only,  who  were  stockholders 
at  the  time  the  debt  was  contracted, — that  persons  who  have  become 
stockholders  since  the  debt  was  contracted  are  not  liable,  and  that 
persons  who  were  stockholders  at  the  time  it  was  contracted  are  not 
relieved  from  liability  by  the  fact  that  they  have  unce  transferred 
their  stock,  and  ceased  to  be  stockholders.^  In  an  Indians  case,  in 
'  which  this  construction  was  adopted,  it  was  said;  "The  holder  of 
stock  in  the  corporation  has  a  voice  in  conducting  the  affairs  of  the 

iBBiehvda  v.  Gtll,  138  N.  T.  App.  liable    fcrr    debta    eontraeted    before 
Div.  75,  122  K.  T.  Supp.  620.  they  became  such.    Murphy  v.  Wheat- 
IB  Miller  &  Lax   V.   Ket2,   10  CaL  ley,  102  Md.  501,  63  AtL  fi2. 
App.    57G,    102    Pae.   946.     Bee   aUo  MlclUgUL  See  Maeomber  v.  Wright. 
(  4228,  infra.  108  Mich.  109,  65  N.  W.  610;  Voight 
IT  See  1 4228,  infra.  v.  Dregge,  S7  Uieh.  322,  56  N.  W. 
M  Miller   ft  Ltk   t.  Kat)^  10  Cal.  657. 
App.  576,  102  Pac.  946.  '    K««  HamptUn.    Cbealey  v.  Pierce, 

ISIndUna.     Reeder  v.  Maranda,  66  32  N.  H.  3S8. 

Ind.  4SS;  Witliama  v.  Eauna,  40  Ind.  Haw  Toik.     Phillips  v.  Therasson, 

535.  11  Hun  141;   Young  v.  New  York   ft 

Har^and.      Weber    t.    Pickey,    47  L.  SteaniBhip  Co.,  10  Abb.  Pr.  229; 

Md.   196;    Emmert   v.   Smith,  40  Md.  Tracy   v.   Yatea,  18   Barb.   152;   Mosa 

123;    Norria    v.    Wrenschall,    34    Md.  v.   MeCnllongb,   7  Barb.   279;   Earger 

492;  Norria  v.  Johnson,  34  Md.  485,  v.  McCallongh,  2  Den.  119;  Moss  v. 

The  extent  of  the  liability  is  meas-  Oakley,  2  Hill  265;  Judsoo  v.  Bosaie 

ured  by  the  amount  of  stock  held  by  Galena  Co.,  9  Paige  598,  38  Am.  Dec. 

the  stockholders  when  the  debts  are  569.    But  aee  UcCnllongh  v.  Moss,  5 

contracted,  and  stoekholdera  are  not  Den.  667. 
7284 
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corporation,  so  far,  at  least,  as  the  selection  of  its  ofBcers  is  concerned, 
and  has  the  means  of  knowing  the  situation  of  its  affairs  and  bnsineBs, 
and  he  should  not  be  permitted  to  avoid  his  liability  for  the  debts  of 
the  eorporation  by  transferring  his  stook  to  another  person.  On  the 
other  hand,  the  purchaser  of  stock  who  has  previously  had  no  e<«inee- 
tion  with  the  corporation,  has  not  tiie  means  of  knowing  very  defi- 
nitely the  amount  of  debts  owed  by  the  corporation.  He  may  know 
the  mariiet  value  of  the  stock,  but  this  foraisbes  no  very  safe  criterion 
t^  which  to  detennine  the  amount  of  indebtednem.  The  creditor, 
if  he  looks  to  the  individual  liability  of  the  stockholders  at  all,  looks 
to  those  who  are  stockholders  at  the  time  he  lends  his  credit,  and  to 
those  be  should  be  content  to  look  for  the  collection,  of  his  debt. ' '  *" 
And  in  a  New  York  case  it  was  said,  as  the  reason  for  this  ctHStme- 
tion;  "A  man  who  purchases  stock,  and  comes  into  a  corporation 
after  it  liaa  been  engaged  in  business,  may  often  be  deceived  in  re- 
lation to  the  number  and  magnitude  of  its  debts.  But  while  he  is  a 
Btockholder,  be  can  know  something  about  the  extent  of  obligation 
contracted  1^  the  company,  and  ia  not  wholly  without  the  means  of 
exerting  an  influence  over  those  who  manage  its  concerns.  And  as 
to  those  who  may  deal  with  the  corporation,  they  bestow  their  labor, 
or  part  with  their  property  on  the  credit  of  those  who  are  known 
to  be  stockholders."" 

In  SMne  jurisdictions  all  those  who  are  stockholders  at  the  time 
when  the  action  or  proceeding  to  enforce  the  liability  is  commenced 
ace  liable,  even  though  the  debts  sought  to  be  enforced  against  them 
were  contracted  before  they  became  stockholders.'*  And  under  aome 
statutes  the  lialHlity  has  been  held  to  be  confined  to  those  who  are 

iMinMSM.     See  JaeluDii  v.  Meek,  held  that  those  who  were  fltoekholdera 

87  Tann.  69,  10  Am.  St.  Bep.  620,  9  St  the  time  of  the  default  were  li- 

e.  W.  22S.  ible  regardlesB  of  whether  they  ae- 

nWillianiB  v.  Hanna,  40  Ind.  636.  quired  their  stock  before  or  after  the 

81  UoBs  V.  Oakley,  2  Hill  (N.  Y.)  contraeta,     debts     and     engagementa 

20S.  upon  which  the  corporation  defaulted 

WBartlett   v.    Btephana,   137   Mian,  ■were  entered  into,    riynn  v.  American 

213,  183  N.  W.  288;  First  Nat.  Bank  Banking  ft  Trust  Co.,  104  Me.  141,  19 

of  Winona  v.  Winona  Plow  Co.,  58  L.  B.  A.  (N.  8.)  428, 120  Am.  St.  Bep. 

Minn.   1Q7,   69   N.   W.   997;    Olson   t.  378,  69  Atl.  771. 
Cook,  57  Minn.  652,  59  N.  W.  636;  In  Chatham  Bank  v.  Brobeton,  99 

Oebhard    v.    Eastman    ft    Gibson,   7  Ga.  801,  27  S.  E.  790,  and  Brobston 

Minn.  66;   Barton   Nat.   Bank  v.   At-  v.  Downing,  95  Ga.  50G,  2S  8.  B.  277, 

kins,  72  Vt.  33,  47  Atl.  176;   Dauchy  it  was  held  that  the  liability  of  stock- 

V.  Brown,  24  Vt.  197.  holders  of  a  bank  organizeil  under  a 

Under     a     spoeiol     charter     merely  Bpepial  charter  extended  to  debts  cre- 

niaking  the  stockholders  liable,  it  was  ated  before  they  acquired  the  stock. 
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stockholders  at  that  time,  and  not  to  extend  to  persons  who  have 
previously  tmasferred  their  shares  although  they  were  stoekboldenj 
when  the  debt  was  contracted.'* 

In  some  of  the  states,  charter  or  statutory  provisiwis  that  "all" 
the  members  or  stockholders  of  a  corporation  shall  be  individually 
liable  for  its  debts  have  been  construed  as  rendering  liable  all  who 
were  stockholders  or  members  when  the  debt  was  contracted,  al- 
though they  may  have  since  transferred  their  stock,  and  also  all  who 
are  stockholders  or  members  when  an  action  is  commenced  to  enforce 
the  liability,  although  they  may  not  have  been  members  when  the  debt 
was  contracted ;  and  in  other  states  the  courts  have  so  construed 
statutes  or  charters  not  using  the  word  "all,"  but  dmply  making 
stockholders  or  members  liable."*    Where  this  constructiMi  has  been 


■3  Middleton  Bank  v.  Magill,  5  Conn. 
SS;  Cleveland  v.  Burabam,  55  Wis. 
598,  13  N.  W.  677,  680.  Compare 
Beming  v.  Bull,  10  Conn.  409. 

This  was  held  to  be  true  nnder 
Maine  St.  ISSB,  c.  200,  wbich  was  af- 
terwards repealed.  Longley  v.  Little, 
26  Me.  162. 

A  charter  provision  that  "the  in- 
dividual property  of  the  atockholders 
at  th6  time  of  suits  shall  be  liable  for 
the  ultimate  payment  of  the  debts  o( 
the  company  in  proportiou  to  the 
amount  of  stock  owned  by  each 
stockholder"  renders  liable  only  the 
individual  property  of  those  who  are 
stockholdeca  at  the  time  that  suits 
are  brought  agsinst  the  company  by 
its  creditors,  and  stockholders  wlio 
have  transferred  their  stock  prior  to 
the  filing  of  Buch  suits  &re  not  liable. 
Wheatlcy  v.  Glover,  125  Ga.  710,  54 
S.  E.  626. 

Under  a  couetltutional  provision 
that  in  all  cases  each  stockholder  of  a 
corporation  shall  be  individually  liable 
in  a  certain  amount  for  its  debts,  and 
a  statutory  provision  tbat,  if  any  ex- 
ecution ahall  have  been  issued  against 
the  property  and  effects  of  a  corpora- 
tion, and  if  there  cannot  be  found 
property  whereon  to  levy  the  same, 
then  it  may  be  issued,  on  motion, 
against    any    of    the    stockholders    to 


the  extent  of  their  liability,  it  hati 
been  held  that  the  liability  attached 
to  those  who  were  stockholders  at  the 
time  the  execution  v/io  issued,  and 
not  to  those  who  had  in  good  faitb 
transferred  their  stock,  although  they 
were  stockholders  when  the  debt  was 
contracted.  Van  Demark  v.  Barons, 
52  Kan.  779,  35  Pac.  798;  Kh<rde 
Island  Mortgage  ft  Trust  Co.  v. 
Moulton,  82  Fed.  979  (Eausas  stat- 
ute) ;  Miller  v.  Great  Republic  Ins. 
Co.,  50  Mo.  55;  McClaren  v.  FraneU- 
PU8,  43  Mo.  452(  Bagley  v,  Tyler,  43 
Mo.  App.  195;  Simmons  v.  Dent,  16 
Mo.  App.  288. 

In  Skrainka  v.  Allen,  76  Mo.  384, 
Tev'g  7  Mo.  App.  434,  it  was  held  that 
the  liability  of  a  stockholder  was 
measured  by  the  number  of  shares 
held  by  him  at  the  time  of  the  re- 
turn of  the  execution  against  the  cor- 
poration unsatisfied,  and  not  by  the 
number  held  by  him  at  the  time  of 
tlie  motion  for  execution  against  him. 

In  Brown  v.  Trail,  89  Fed.  641,  it 
nas  held  that  under  the  Kansas  stat- 
ute the  liability  attaches  to  all  those 
who  are  stockholders  when  the  ex- 
ecution against  the  corporation  is  re* 
turned  nulla  bona. 

»IUlnols.  SpraKtic  v.  National 
Bank  of  America,  173  III,  149,  42  L. 
K.  A.  608,  64  Am.  St.  Bcp.  17,  50  H. 
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given,  a  person  is  not  li&Ue  for  debts  contracted  before  he  became  a 
stockholder,  if  be  has  ceased  to  be  a  stockholder  before  commencement 
of  the  action  to  enforce  the  liability." 

Stockholders  have  been  held  not  to  be  liable  in  respect  to  debts  or 
liabilities  contracted  or  accruing  before  they  became  such  under  pro- 
visions making  each  stockholder  liable  for  all  the  corporate  liabilities 
accruing  while  be  remains  a  Btoekholder,"  or  for  a  proportionate 
amount  of  all  the  corporate  debts  and  liabilities  contracted  or  in- 
curred doring  tlie  time  he  was  a  stockhtdder."    And  it  has  been  held 


E.  19;  Boot  V.  Sinnorlc,  120  D).  3oO, 
.    60  Am.  Bep.  558,  11  N.  E.  339. 

MaaaKHuartte.  Holy  ok  e  Bank  v. 
Bumham,  11  Ciuh.  183;  Johnson  t. 
Etomerville  Djreing  &  Bleaching  Co., 
35  Gray  216;  Curtis  v.  Harlow,  12 
Mete,  3.  Compare  Lelaud  v.  Marsh, 
IC  Mass.  3S9,  and  Bond  v.  Appletou, 
8  Mnae.  472,  5  Am.  Dee.  111. 

Haw  YoA.  Preeland  v.  MeCnIlough, 
1  Den.  414,  43  Am,  Dec.  685.  But  aea 
the  cases  in  note  19,  supra. 

Oblo.  Poston  V.  Hull,  75  Ohio  St. 
502,  80  N.  E.  11;  Wick  Nat.  Bank  v. 
L'nion  Nat  Bank,  62  Ohio  St.  446,  78 
Am.  St.  Bep,  734,  57  N.  E.  320 ;  Peter 
V.  Union  Mfg.  Co.,  56  Ohio  St,  181, 
46  N.  K  8»4;  Boiee  v.  Hodge,  51  Ohio 
Bt.  236,  46  Am.  St.  Hep.  509,  37  N. 
E.  265;  Railroad  Co.  v.  Smith,  4S 
Ohio  St.  219,  31  N.  B,  743:  Barrick 
V,  Gifford,  47  Ohio  St.  ISO,  21  Am, 
St.  Bep.  798,  24  N.  E.  259;  Harpold 
V.  Btobart,  46  Ohio  St.  397,  15  Am.  St. 
Bep.  618,  21  N.  E.  637;  Mason  v.  Alex- 
ander, 44  Ohio  St.  318,  7  N.  E.  435; 
Bonenitz  v.  Van  Wert  County  Bank, 
41  Ohio  St,  78;  Wheeler  v.  Faurot,  37 
Ohio  St.  36;  Brown  v.  Hitrhcock,  36 
Ohio  St.  667;  Wehnnan  v.  Beaklrt,  1 
Cine.  R.  230. 

Blloda  Ifllaad.  Sayles  v.  Bates,  IS 
R.  I.  342,  5  Atl.  497. 

"The  liability  of  stockholders  in 
favor  of  a  creditor  attaches  at  the 
time  the  debt  of  the  corporation  at- 
taches, and  19  not  necessarily  din- 
charged  by  a  transfer  of  the  stock, 
but  tlie  asaignee  of  the  stock  is  held 


to  indemnify  the  assignor  on  account 
of  such  liability.  And,  in  a  suit  by 
creditors,  the  then  eiisting  stockhold- 
ers are  severally  chargeable  with  the 
payment  of  such  liability.  If,  by  rea- 
son of  insolvency,  the  amount  due 
from  any  stockholder  who  has  re- 
ceived his  stock  by  assignment  is  ntrt 
collectible,  the  assignors  of  his  stock 
up  to  the  time  the  liability  attached 
may  be  charged  with  the  defleieney. " 
Poston  V,  Hull,  75  Ohio  St.  502,  SO 
K.  E.  11. 

"The  rule  that  the  owners  of  stock 
who  are  such  at  the  time  of  the  com- 
mencement of  the  euit  to  enforce  lia- 
bility are  liable  for  the  debts  of  the 
corporation  is  not  varied  in  favor  of 
a  particular  stockholilor  by  the  fact 
that  his  stock  may  have  been  issued 
to  him  by  the  company  after  the  cre- 
ation of  the  debts."  Poston  v.  Hull, 
75  Ohio  St.  502,  80  N.  E.  11. 

M  Holyoke  Bank  v.  Bumham,  11 
Cush,  (Mass,)  183;  Sayles  v.  Bates,  15 
n.  I.  342,  5  Atl.  497. 

••Golden  v.  Ccrvenka,  278  VA.  409, 
116  N.  E.  273.  distinguishing  Thebus 
V.  Smiley,  110  HI.  316,  and  Boot  v. 
Sinnock,  120  III.  350,  60  Am.  Bep.  558, 
II  N.  E.  339,  on  the  ground  that  in 
those  eases  a  special  charter  made  the 
stockholders  liable  to  the  amount  of 
their  stock  for  all  the  debts  of  the 
corporation. 

■TDanielson  v.  Yoaknm,  116  Gal. 
3S2,  4R  Pac.  322;  Larrabee  v.  Bald- 
win, 35  Cal.  155.  See  also  Bidwell  v. 
Babcock,  87  Cal.  29,  25  Pac  752. 
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that  imder  a  provision  making  stockholders  liable  "for  all  liabilities 
accruing  while  they  are  such  stockholders,"  a  stockholder  rerauns 
liable  for  a  debt  so  accruing  althoi^h  he  has  transferred  his  shares, 
although  the  statute  further  provides  that  the  transferee  of  stock 
"shall,  in  proportion  to  his  shares,  succeed  to  all  the  rights  and 
liabilities  of  the  prior  holder"  thereof." 

Provisions  imposing  liability  upon  the  stockholders  of  a  bank  which 
refuses  or  neglects  to  pay  its  bills  on  demand,**  or  which  fails  to  pay 
over,  on  demand,  public  ftmds  deposited  therein,*"  have  been  held  to 
impose  liability  only  upon  those  persons  who  were  stockholders  at 
the  time  of  the  default.  And  a  provision  imposing  liability  on  the 
stockholders  of  every  bank  for  the  benefit  of  its  depositors  has  been 
held  to  render  liable  those  who  are  stockholders  when  the  bank  sus- 
pends pajnnent,  without  regard  to  when  the  deposits  were  made." 

It  ha.s  been  held  that  a  person  cannot  escape  a  liability  imposed  upon 
persona  who  organize  a  corporation  and  transact  business  in  its  name 
before  the  minimum  capital  stock  is  subacribed  by  transferring  his 
stock,  and  that  one  who  purchases  stock  from  a  person  who  haa  assisted 
in  violating  the  statute  is  not  liable  for  the  penalty  therein  imposed 
in  order  to  satisfy  debts  contracted  in  the  name  of  the  corporation 
either  prior  or  subsequently  to  the  purchase  of  the  stock." 

§4197.  — ~~Time  wh«i  debt  waa  contracted;  renewil  or  ohangv 

in  obaracter  ai  debt.  Although  a  person  may  not  be  a  stockholder 
in  a  corporation  at  the  time  it  enters  into  a  contract,  he  may  be  liable 
for  an  indebtedness  incurred  by  the  corporation  under  the  contract 

IS  Dunn  v.  Bank  at  Union,  74  W.  Uo  funds  deposited  therein  in  ease  the 

Vs.   594,  L.  B.  A.  1913  B  16S,  82   S.  same  are  not  paid  over  to  the  person 

E,  758.  rntitlad     to    receive    them    "on    de- 

MUnder  a  charter   providing   that,  niand,"    it    hoa   been   held    that   per- 

if  the  bank  should  refuse  or  neglect  to  sons  who,  in  good  faith,  have  traas- 

pay  its  bills  an  demand,  "the  ori^nal  f erred  their  Bhares  prior  tc  the  time 

stoekholdera,  their  auccessors,  assigns,  when  default  in  payment  of  a  deposit 

and  the  members  of  the  said  corpora-  is  made  are  not  liable.     Bank  of  Mid- 

tion,"  should  be  jointly  and  severally  land   v.   Harris,  114  Ark.  344,   Ann. 

liable  to  the  holder,  it  was  held  that  Caa.  1916  B  1255,  170  a  W.  67;  War- 

pnly  anch  of  the  original  stockholders,  ren   v.  Nix,   97   Ark.  374,   135   8.   W. 

their  eucceaaors  and  asaigns,  a^  were  896. 

members  of  the  corporation  at  the  *1  Those  who  are  then  stoekbolders 
time  the  payment  of  its  bills  was  re-  are  liable  to  those  who  are  then  de- 
fused were  liablv.  Bond  v.  Appleton,  j'oaitora.  Foster  v.  Bow,  120  Mich.  1, 
fi  Mass.  472,  r,  Am.  Dec'.  111.  77   Am.  St.   Eep.   565,   79  N.   W.   896. 

sounder     a     statute     making     the  MJohn   V.   Farwell   Co.  v.  Jackson 

Stockholders  of  a  bank  liablo  for  pub-  Stores,  137  Ga.  174,  73  B.  E.  13. 
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after  he  became  a  stockholder.  Thus,  where  a  statute  maile  the  stock- 
holdere  of  a  corporation  liable  for  all  debts  contracted  by  it,  a  person 
who  was  not  a  stockhtrfder  when  the  corporation  entered  into  a  con- 
tract was  held  liable  for  instalments  which  became  due  under  the 
contract  after  he  became,  and  while  he  continued,  a  stoukholder.^ 
On  the  other  hand,  a  person  is  not  necessarily  liable  foV  a  debt  in- 
curred by  a  corporation  after  he  ceases  to  be  a  stockholder,  although 
under  a  contract  entered  into  while  he  was  a  stockholder.  Where  a 
statute  made  stockholders  of  a  corporation  liable  for  "debts"  con- 
tracted by  iti  a  pers<m  who  waa  a  stockholder  when  the  corporation 
leased  premises  was  held  not  liable  for  the  rent  of  a  quarter  which 
commenced  after  he  disposed  of  his  stock.** 

A  liability  accrues,  within  the  meaning  of  a  provision  making 
stockholders  liable  for  liabilities  of  the  corporation  "accruing"  while 
they  remain  stockholders,  when  it  is  incurred,"  rather  than  when  it 
matures,"  or  when  a  judgment  based  thereon  is  recovered  against  the 
corporation,*^  Similarly  a  liability  on  a  contract  is  "incurred," 
within  the  meaning  of  such  a  statute,  when  the  contract  is  Altered 
into,  rather  than  when  it  is  performed.  So,  under  a  provision  making 
a  stockholder  liable  for  a  proportionate  part  of  all  "debts  and  lia- 
bilities contracted  or  incurred  during  the  time  he  was  a  stockholder,*' 
it  has  been  held  that  a  person  who  becomes  a  stockholder  after  a  cor- 
poration enters  into  a  contract  to  purchase  goods  and  before  they  are 
delivered  is  not  liable  on  the  failure  of  the  corporation,  to  pay  for 
them.**  It  baa  also  been  held  that,  where  stockholders  are  made  liaUe 
for  "daea  from  the  corporation,"  liability  on  a  corporate  contract 
arises  when  the  contract  is  made,  and  that  a  person  who  is  a  stock- 
holder at  that  time  is  liable  for  goods  delivered  under  it  after  he 
has  transferred  his  stock ;  *'  and  also  that  a  statute  providing  that 

U  HeMoBter  v.  Davidson,  29  Hun  eepted  hy  it  aa  a  loan  for  itB  benefit. 

(N.  T.)  542.  nunn  v.  Bank  <tt  Union,  74  W.  Va. 

MBordman    v.    OBboru,    S3    Pick.  594,  L.  R.  A.  1915  B  168,  82  S.  R  758. 

(Maas.)    295.  M  Qolden  v.  CeTvenka,  278  111.  409, 

tt  Golden  V.  Cervenka,  278  HI.  409,  116  N.  E.  273. 

116  N,  E.  273;  Boor  v.  Tolman,  113  WBoor    v,    Tolman,    113    III.    App. 

IlL  App.  322.  322.    See  also  Brown  v.  Uiteheock,  36 

"Tq   accrue,    aa    deflued    bjr  lexl-  Ohio  St.  667. 

coKraphera,  means  to  'come  int6  ex-  UCoQlter  Dry  Ooode  Oo.  v.  Went- 

istence, "to  become  veated.' "  Where  worth,   171    Cal.    500,    153    Pac.    B39, 

cne   loans  money  to   a  bank   and   re-  ovemiUng  Johngon  v.  Bank  Of  Lake, 

cnvBs  a  certificate   of   depoeit  there-  125   Cal.    S,   73   Am.   St.   Rpp.   17,   57 

for,   the    debt    comes    into   existence  Pac.  664. 

and  becomes  vested  when  the  money  Bep  alBo  {  4239,  infra, 

is  deposited  with   the  bank  and  ac-  **  Where    milk    was    f nrnisbed     a 
7289 
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no  transfer  of  stock  shall  operate  as  b,  release  of  any  "liability  exist- 
ing at  the  time  of  such  transfer"  covers  a  liability  under  a  GtHitract 
existing  when  the  transfer  is  made,  although  it  has  not  yet  matured.*" 

It  has  been  held  that,  siuc^  a  debt  ia  merged  in  a  judgment  recov«ed 
therefor,  a  person  who  is  a  stockholder  at  the  time  a  corporation 
contracts  a  debt,  but  who  ceases  to  be  a  stockholder  before  a  judg- 
ment is  recovered  against  the  corporation  on  the  debt,  is  not  liable 
on  the  judgment,  although  he  wa»  liable  on  the  original  debt.**  But, 
on  the  other  hand,  it  has  been  held  that  obtaining  a  judgment  ou  a 
debt  does  not  make  it  a  new  debt,  so  as  to  render  liable  a  permn  who 
took  a  transfer  of  stock  after  the  original  debt  was  contracted.** 

When  a  debt  due  from  a  corporation  is  settled  by  giving  a  note 
therefor,  and  a  new  note  is  given  when  the  not«  becomes  due,  the 
original  liability  is  extinguished,  in  the  absence  of  evidence  of  a 
contrary  intent,  and  the  date  of  the  second  note  is  the  time  when 
the  debt  is  incurred  for  the  purpose  of  determining  who  are  liable 
as  stockholders.*'  But  if  the  taking  of  a  note  for  an  existing  debt 
is  not  a  payment  of  the  debt,  it  does  not  release  from  UabUity  a 
person  who  was  a  stockholder  whai  the  debt  waa  contracted,  but  who 
has  transferred  his  stock,  in  those  jurisdictions  in  which  stockholders 
remain  liable  for  existing  debts  notwithstanding  a  transfer  of  their 
stock.  In  such  a  case,  however,  the  liability  is  on  the  ordinal  debt, 
and  not  on  the  note.**    Similarly,  where  the  issoauce  of  certificates 

dniry-   company   under    a    contract    to  Cheshire  Iron  Works,  4  Allen  (l£asl>) 

furnish  for  otip  year,  at  a  atipulated  396. 

price,  not  less  than  a  certain  quantity  U  Larrebec  v.  Baldwin,  35  CaL  135. 

of  milk  daiJ.y,  to  be  paid  for  monthly.  See  also  !  4263,  infra. 

HtockhoMers   of   the    compnny   at    tha  « Milliken    v.    WhitebouH,   49   Me. 

time    the    contract    was    mmle,    who  527.     And  see  Wheeler  v.  Fanrirt,  37 

transferred    their    stock    to    insolvent  Ohio  St.  2fi;   Taylor  v.  Wert  Liberty 

persons,    were   held    to    be   liable    for  Wheel  Co..  0  Ohio  Dec.  947,  9  Am.  L. 

ttiilk     delivered    under     the     contract  Rec.  28.     See  also  i  4239,  infra. 

after    the   transfer,   although    all    the  MWinona   Wagoti   Co.   v.   Bull,   106 

milk   delivered   prior   to   the   transfer  Cal.  1,  40  Pae.  1077;  Hyatt  v.  Ander- 

WM  duly  paid  for.     Herrick  v.  Ward-  bob  'a  Trustee,  25  Ky.  L.  Bap.  132,  74 

well,  58  Ohio  St.  294,  50  N.  E.  903.  8.  W.  1094;  Way  v.  Mooera,  133  Minn. 

40 Under  such   a  provision  a  stock-  3:i9,  160  .V.  W.  1014.     See  also  Hyman 

holder  is  liable  for  instalments  of  rent  v.   Coleman,   82   C«l.   650,   16  Am.  St. 

becoming    duo    after    a    transfer    of  Bcp.   17S,  23   Pac.  62;   Dunn   v.  Bank 

■hares   under   a   lease   made   prior   to  of  Union,  74  W.  Va.  594,  L.  B.  A.  191S 

such    tranKfer.     llyntt   v.    Audersou's  B   168,  H2  S.   E.   758. 

Trustee,  25  Ky.  L.'  Bep.  132,  74  S.  W.  The   fact   that   corporate   notes  are 

'    1094.  renewed,    or    corporate    accounts    aae 

41  Mason  v.  Cheshire  Iron  Works,  4  closed   by   the  giving   of   notes,   after 

Allen     (Mass.)     39^;     Handrahan    v.  a  transfer  i>f  stock,  does  not  affect  the 
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of  deporat  by  a  reot^anized  bank  as  evidence  of  its  debts  and  their 
acceptance  by  its  creditors  does  not  operate  as  a  payment  of  such 
debts,  stockholders  of  the  old  bank  who  do  not  take  part  in  the  re- 
organization are  not  thereby  relieved  from  liability*  Whether  the 
giving  of  a  new  note  or  contract  for  the  payment  of  money  in  place 
of  an  old  one  vhicb  is  overdue  operates  as  a  payment  and  discharge 
of  the  tAd  debt  Is  always  a  question  of  intention,  to  be  determined 
from  all  the  facts  and  circumstances  surrounding  the  transaction.*" 
Under  a  provision  making  stockholdn^  liable  for  debts  contracted 
"during  the  time  they  hold  stock,"  those  who  are  stockholders -at 
the  time  a  note  is  given  for  a  pre-existing  debt  are  liable  on  the  note, 
and  not  those  wbo  were  stockholders  when  the  ori^nal  debt  was  con- 
tracted, but  who  have  transferred  their  stock  before  the  giving  of 
the  note.*'  It  has  been  held  that  when  certificates  of  deposit  issued 
by  a  bank  are  renewed,  the  old  certificates  being  surrendered,  and 
new  ones  issued,  and  a  part  of  the  principal  being  paid  in  some  eases, 
and  interest  in  others,  the  new  certificates  are  new  contracts  for  the 
purpose  of  determining  the  liability  of  stockholders.**  But  there  is 
also  authority  to  the  contrary.** 

A  person  is  not  liable  on  a  note  executed  by  a  corporation  while  he 


liabilitj'  of  the  transferrer,  since  such 
tians&ctioiis  are  merelj  a  chanf^  of 
the  evidence  of  the  debt.  Hyatt  v. 
Anderaon'a  Trustee,  £5  Ky.  L.  Kep. 
132,   7i   8.  W.   109*. 

A  note  ^iven  for  an  antecedent 
debt  does  not  discharge  the  debt  nn- 
Icm  expressly  given  and  received  a* 
absolute  payment,  and  the  burden  of 
proving  that  it  was  Bo  ^ven  and  re- 
ceived is  on  the  party  asserting  it, 
the  presuRiptioD  being  to  the  con- 
trary. Way  V.  Mooers,  135  Mian. 
339,  160  N.  W.  1014. 

tfWIlHua  V.  Mann,  91  Minn.  494, 
98  N.  W.  341,  807;  Hant  v,  Boosen, 
87  Minn.  68,  81  N.  W.  259. 

In  Williua  t.  Mann,  91  Minn.  494, 
98  N*.  W.  341,  867,  the  issuance  by  a 
reorganized  bank  of  eertifleateB  of 
deposit  as  evidence  of  ita  debts,  and 
their  aeeeptanee  by  the  creditors  was 
held  not  to  operate  as  a  payment  of 
the-  debts  and  not  to  discharge  the  old 
stockholders  from  liability  for  their 
payment. 


»«WilHus  V.  Mann,  91  Minn.  494, 
9S  X.  W.  341,  867. 

•TCaatleman  v.  Holmcn,  4  J.  J. 
Marsh.   (K.v.)   1. 

W  Seymour  v.  Bank  of  Minncsotn, 
70  Minn.  211,  81  N.  W.  1059. 

4«DunQ  V.  Bank  of  Union,  74  W. 
Va.  394,  L.  B.  A.  1915  B  168,  82  S.  E. 
758.  In  this  case,  in  reversing  a 
holding  that  the  renewal  of  certifi- 
cates of  deposit  given  for  a  loan,  ac- 
companied by  the  payment  of  interest 
due  on  the  old  ones,  operated  as  a 
novation  of  the  indebtedness,  and 
hence  that  the  stockholders  liable 
were  those  who  were  such  qu  the  date 
of  such  renewal,  the  court  said:  "The 
certificates  origin-ally  issued  •  •  •■ 
were  mere  evidences  of  in  debt  fdn  ess 
then  contracted.  In  other  words,  the 
certificates  were,  in  eflfect,  the  notes 
of  the  bank,  payable  to  each  plaintiff. 
Although  renewed  by  the  Hubseijuent 
issuance  of  other  certificates,  *  •  • 
the  original  liability  was  not  extin- 
guished and  a  new  liability  created, 
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was  a  stoekhdder,  but  not  discounted  or  delivered  until  after  he 
transferred  his  stock,  although  the  note  is  dated  as  of  the  time  of 
its  execution.** 

The  debts  represented  by  bonds  issued  by  a  corporation  are  to  he 
treated  as  having  been  contracted  at  the  time  the  btmda  were  issued, 
although  the  proceeds  may  have  been  applied  in  payii^  existing 
debts  of  the  corporation."-  And  when,  by  statute,  a  transferrer  of 
stock  remains  liable  for  all  liabilities  of  the  corporation  created  prico- 
to  the  transfer,  he  is  liable  upon  bonds  issued  by  the  oorpwation 
prior  to  the  transfer,  although  not  maturing  until  afterwards." 

In  jurisdictions  where  the  payment  of  a  corporate  debt  by  a  surety 
extinguishes  the  debt  and  gives  rise  to  a  new  liability  in  favor  of 
the  surety  and  against  the  corporatiwi  and  its  stockholders,  the  date 
of  such  payment  is  the  time  when  the  debt  is  incurred." 

Under  a  statute  making  stockholders  of  banks  liaMe  for  public 
funds  deposited  therein  in  case  the  bank  fails  to  pay  over  the  same  "oi^ 
demand,"  the  liability  arises  when  default  in  the  payment  is  made, 
and  only  those  who  are  stockholders  at  the  time  of  such  default  are 
liable." 

Questions  as  to  when  the  lialrility  of  the  stockholder  attaches  also 
arise  in  applying  the  statute  of  limitations,  and  the  sections  dealing 
with  that  subject  should  be  consulted." 

§4198. Debts  oontracted  or  paid  after  transfer.  In  the  ab- 
sence of  a  statutory  or  charter  provision  to  the  contrary,  a  person 
who  has  been  a  stockholder  in  a  corporation  is  not  in  any  jurisdiction 
liable  for  debts  contracted  by  the  corporation  after  he  parted  with 
his  stock,*"  unless  he  has  permitted  the  stock  to  remain  in  his  name 

anj  more  than  a  new  note  pajs  an  U  Yule  v.  Bialiop,  133  Cal.  974,  65 

antocedeut    debt,   tboufcb    redaoed   to  Pae.  1094,  62  Pae.  6S;  Wills  v.  Wool- 

judfrnent,    unless    the   parties   so   in-  ner,  21  C^l.  App.  528,  132  Pftc.  283. 

tended  or  agreed,  the  burden  of  show-  MBank   of  Midland   v.   Harris,   114 

ing     Ru<'b     intentiou     and     agreement  Ark.  344,  Ann.  Caa.  1916  B  1256,  170 

reBt.ing  always  upon   him  who  claims  8.  W.  67;  Warren  v.  Nix,  97  Ark.  374, 

the   benefit  of  the  discharge.     Where  135  &.  W.  8S6. 

these   conditions  are  left  In  a  state  u See  also  |4230,  infra. 

of  uncertainty  or  doubt,  a  renewal,  in  M  United     BtatsB.       McDonald      v. 

whatever    form    presented,    is    not    a  Pewey,  S02  U.  8.  510,  SO  L.  Ed.  1128, 

payment."  6   Ann.   Cos.  419;   Johnston  v.   Laflin, 

MCtose  V.  Brady,  4  K.  Y.  Mis«.  474,  103  U.  S.  800,  26  L.  £d.  532;  Hamilton 

34  N.  Y.  Supp.  567.  v.    Titus,    185    Fed.    140;    Ricaud    v. 

■1  Sayles   v.  Bates,  15  B.   I.  342,  5  Wdlmington   Savings   ft  Trust   Co.,   70 

Atl.  4<)7.  Fed.  424;  Johnson  v.  La£in,  S  Dill. 

M  White   V.    Green,    105    Iowa    176,  65,  Fed.  Caa.  No.  7,393. 

74  2!<.  W.  9Z8.  Axkausas.    Bank     of    Midlutd    v. 
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OIL  the  books  of  the  eorpontwo."  And  this  lias  b«en  h«ld  to  be  trac 
■Ithoogfa  the  transfer  is  made  with  knowledge  that  the  oorporation 
is  insolreiit  and  to  petBOos  ftnaneiallr  irresponaible.** 

A  prorisioiL  that  the  stockhcdder's  individnal  liabtUt7  "shall  con- 
tinae  for  one  year  after  $aj  transfer  or  sale"  of  his  stock,  does  not 
make  him  liable  for  debts  contraeted  within  a  year  after  a  transfer, 
bat  merely  postpones  the  novation  al  the  parties  resulting  from  the 
transfer  for  a  year." 

It  has  been  held  that  a  proviaicm  requiring  a  stockholder  who 
tr&nsfers  his  stock  to  publish  notice  of  the  transfer  in  order  to  exempt 
himself  from  liability  does  not  render  him  liable  for  debts  craitracted 
after  such  transfer  where  he  fails  to  give  the  required  notice.**    But 


Harrii,  114  Ark.  344,  Ann.  Ou.  1916 
B  1255,  170  S.  W.  67. 

OUiftnla.  Tul«  T.  Bishop,  188  Oal. 
574,  62  Pm.  68,  65  Pbc  1094. 

Haiylsod.  Hall  v.  Hu^es,  119 
\fa.  4S7,  87  AtL  387;  Emmert  V. 
Smith,  40  Md.  123;  Matthews  t.  Al- 
bert, 24  Hd.  527. 

Whwrhn—tta.  Bordman  v.  Osbom, 
25  Pick.  295. 

HIiuwMrta.  WUUds  v.  Uann,  91 
Minn.  494,  98  N.  W.  341,  S67;  Harper 
V.  Carroll,  66  Minn.  487,  69  N.  W. 
610,  lOeft;  Id.  62  MIqd.  152,  64  N. 
W,  145;  Bamlton  t,  Titos,  185  Ted. 
140. 

Hew  ToA.  Cbemira]  Nat.  Bank  t. 
Colwell,  132  N.  T.  250,  39  N.  B.  644. 

0M«.  torton  V.  Hull,  75  Ohio  St. 
602,  80  K  E.  11;  Wii^k  Nat.  Bank  t. 
Union  Nat.  Bank,  62  Ohio  St  446,  73 
Am.  St.  Rep.  734,  57  N.  E.  520;  Peter 
V.  Union  Mf^.  Co.,  S6  Ohio  St.  181, 
40  N.  E.  894;  Harpold  t.  Stobart,  46 
Ohio  St.  397,  15  Am.  SL  Bep.  618, 
21  N.  K  637;  T»ylor  v.  Wert  Ub«rt7 
Wheel  Oo.,  6  Ohio  Bee.  947. 

Where  the  charter  makes  stock- 
holders individuallT'  liable  for  all 
contracts  and  debts  of  the  corporation 
to  the  extent  of  the  amount  of  their 
stock  therein  "at  the  time  the  debt 
was  eroated,"  a  stockholdBr  is  not 
liable  for  debts  contracted  after  he 
transfers  his  stock.     Bmnswick  Ter- 


minal Co.  V.  National  Bank  of  Balti- 
more, 192  U.  a.  386,  48  li.  Ed.  491, 
•tt'g  11£  Fed.  SIS. 

The  transferrer  Is  relieved  from 
Babtlity  for  debu  Meming  after  the 
transfer  where  the  statute  proviilrs 
that  stookholders  shall  be  liable  "for 
all  liabilities  aerraing  while  th^  are 
sneh  stockholders,"  and  that  the 
transferee  "shall,  in  proportion  to  his 
ahares,  succeed  to  all  the  ri^rhts  and 
liabilities  of  the  prior  holder. " 
Dunn  V.  Bank  of  Union,  74  W.  Va. 
S94,  L.  B.  A.  1915  B  168,  82  S.  E.  758. 

"See  «4203,  infra. 

H  McDonald  v.  Dewey,  202  V.  6. 
510,  50  L.  Ed.  1128,  6  Ann.  ('as.  419. 

MHarper  t.  Carroll,  66  Minn.  4H7, 
69  N.  W.  610,  1060;  Id.  62  Minn.  152, 
64  N.  W.  145. 

••A  provision  that  the  transferrer 
shall  be  exempt  from  Uabllitj  unless 
hs  receives  a  written  notice  (ram  a 
creditor,  within  a  specified  time  after 
sneh  transfer,  or  his  intention  to  hold 
him  liable,  and  provided  he  publishes 
notice  of  such  transfer  for  a  specified 
length  of  time,  is  not  intended  to  im- 
pose a  liability,  but  to  exempt  from 
an  extsting  liability,  and  hence  a 
stockholder  la  not  liable  for  a  debt 
contraeted  after  he  transfera  his  stock 
although  he  fails  to  give  such  notice. 
Wheatley  v.  Glover,  125  6a.  710,  54 
e.  E.  626,  overruling  Chatham  Bank 
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there  is  also  autliority  which  holds  to  a  contrary  view." 

It  has  been  held  that  a  transferrer  is  liable  for  debts  incurred  by 
the  corporation  after  the  transfer,  under  a  statute  imposing  liability 
upon  persons  who  organize  a  corporation  and  transact  business  in  its 
name  before  the  minimum  capital  stock  has  been  subscribed." 

The  transferrer  is  not  liable  for  debts  which  existed  at  the  time 
of  the  transfer,  but  have  since  been  paid.^* 


§4199. Statutory  re^ulBitioiu.  Sometimes  the  statutes  eon- 
tain  an  express  provision  as  to  the  effect  of  a  bona  fide  transfer  on 
the  liability  of  the  parties,  and  thus  leave  no  room  for  doubt  as  to  the 
meaning.  So  it  is  sometimes  expressly  provided  that  the  transferrer 
shall  be  relieved  from  liability,  and  that  the  transferee  shall  become 
liable  in  his  stead.**    The  National  Bank  Act,  for  example,  expressly 


of  Savannah  v.  BrobstoD,  99  Q«.  801, 
27  S.  E.  790,  and  Biobston  v.  Down- 
jng,  95  Oa.  505,  22  8.  E.  277. 

In  Brunswick  Terminftl  Co.  v.  Na- 
tional Bank  of  Baltimore,  192  U.  8. 
3ft6,  4S  L.  Ed.  491,  aS'g  112  Fed.  812, 
the  Supreme  Court  of  the  United 
States  refused  to  follow  the  holdings 
of  the  Georgia  court  in  Chatham  Bank 
of  Savannah  v.  Brobston  and  Broba- 
ton  V.  DowuiDK,  Bupra,  with  respect 
to  the  Georgia  statute  there  iavolyed, 
on  the  ground  that  those  caaaa  left 
the  question  an  open  one  in  that  state. 

The  present  statute  diapenses  with 
the  necessity  for  publishing  notice  of 
the  transfer,  and  exempts  the  trans- 
ferrer from  liability  unless  the  corpo- 
ration fails  within  six  months  from 
the  date  of  the  transfer,  2  Park's 
Ann.  Code   1911,  g  22i7. 

W  Under  a  statute  providing  that 
each  stockholder  of  a  corporation 
should  be  liable  to  double  the  amount 
of  stock  held  -or  owned  by  him,  and 
for  three  months  after  giving  notice 
of  transfer,  it  was  held  that  a  stock- 
holder was  liable  for  all  debts  in- 
curred while  he  was  a  stockholder,  and 
for  all  debts  incurred  within  three 
months  after  his  giWng  notice  of  a 
transfer  of  his  stock.     Hull  v.  Burtis, 


90  ni.  213;  Fuller  v.  Ledden,  87  IQ. 
310. 

njobn  V.  Farwell  Co.  v.  Jackson 
etores,  137  .Oa.  174,  73  8.  E.  13. 

«  Harper  v.  Carroll,  66  Htnu.  487, 
66  N.  W.  610,  1069. 

He  is  liable  only  to  the  extent  of 
the  residue  remaning'  unpaid  of  the 
corporate  debts  owing  at  the  time  of 
the  transfer.  Boston  v.  Hull,  75  Ohio 
St.  502,  80  N.  E.  11. 

MNew  York  Banking  Law,  (53 
(Laws  1892,  c.  689,  p.  1869)  ;  Persons 
V.  Gardner,  113  N.  T.  App.  Div.  597, 
98  N.  T.  8upp.  807,  aff'd  188  N.  Y. 
371,  80  N.  E.  1118. 

Ohio  Bev.  St.  1890,  g  3258,  as 
amended  by  Act  of  April  29,  1002,  and 
Act  of  April  24,  1904,  relieves  from 
liability  stackholders  who  transfer 
their  stock  in  good  faith  prior  to  the 
time  when  the  debts  and  Uabilities  of 
the  corpora  tioD  become  enforcsable 
against  them.  Irvine  v.  Baker,  225 
Fed,  834;  Blackburn  v.  Irvine,  205 
Fed.  217,  aff'g  198  Fed.  860.  The 
'lebts  of  the  corporation  become  ea- 
forceable  against  the  etockholdeis 
within  the  meaning  of  this  provision, 
when  the  corporation  becomes  insol- 
vent, rather  than  when  an  aaiessment 
ij  levied  on  the  stockholders,  althouj^ 
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provides  that,  in  the  case  of  a  transfer  of  shares,  the  transferee  shall 
succeed  to  all  the  liabilities  of  the  transferrer,  and  under  this  piovision 
a  bona  fide  and  Gomplet«  transfer  of  shares  relieves  the  transferrer 
frwn  any  further  liability,  even  for  debts  contracted  before  the  trans- 
fer, and  the  transferee  becomes  liable." 

On  the  other  hand,  a  statute  sometimes  expressly  provides  **  that  a 
transfer  of  stock  ^all  not  relieve  the  transferrer  fnHn  liability  for 


mch  an  aaseSBment  is  necesaftry  be- 
fora  their  liability  can  be  enforced. 
Hence  a  Btockbolder  is  not  relieved 
from  liability  by  a  tronifer  mado 
after  aueh  insolvency  occurs  althongb 
before  the  making  of  the  assesBment. 
Irvine  V.  Baker,  225  Fed.  834. 

See  Pennaylvania  Act. of  June  24, 
1895  (P.  L.  258).  Morris  v.  Dnubar, 
177  Fed.  159. 

W  Whitney  v.  Bntler,  118  TT.  S.  655, 
80  L.  Ed,  266;  Johnston  v,  Laflin,  103 
U.  S.  80O,  26  L.  Ed.  S32;  Sykea  v. 
Holloway,  81  Fed.  433;  Johnson  v. 
Lallio,  5  Dill.  65,  Fed.  Gas.  No.  7,393; 
Jackson  v.  Freeman,  20  Ga.  App.  767, 
93'  S.  E.  284. 

M  Oalif omla.  Civ.  Code,  S  322, 
provides  that  the  liability  of  a  stock- 
holder for  debts  contracted  during  the 
time  he  was  a  stockholder  shall  not 
be  released  by  any  subsequent  transfer 
of  the  atcrck.  Danielaon  v.  Yoakum,  116 
Cal.  382,  48  Pae,  322;  Kiefhaber  Lum- 
ber Oo,  V.  Neft^ort  Lumber  Co.,  15 
Cal.   App.   37,   113   Pao.   691. 

minolA  The  statute  providing  that 
stockholders  shall  be  liable  for  tbe 
debts  of  the  corporation  to  the  extent 
of  tbe  amount  that  may  be  unpaid 
upon  tbe  stock  held  by  them  further 
provides  that  no  assignor  of  stock 
shall  be  released  from  any  such  in- 
debtedness by  reason  of  any  assign- 
ment of  stock,  but  shall  remain  liable 
therefor  jointly  with  the  assignee 
until  the  said  stock  is  fully  paid,  and 
that  every  assignee  or  transferpc  of 
Btock  shall  be  liable  to  the  company 
for  the  amount  unpaid  thereon,  to  the 
extent  and  in  the  same  manner  as  if 


he  had  been  tbe  original  subscriber. 
2  1.  &  A.  Ann.  6t.  1913,  VS426; 
Moore  v.  United  States  One  Stave 
Barrel  Co.,  238  III.  544,  87  N.  E.  536, 
aff'g  141  111.  App.  104;  Foote  v. 
Illinois  Trust  ft  Savings  Bank,  194 
DL  600,  62  N.  E.  834,  aff'g  93  HL 
App.  39;  Hlggins  r.  Dlineis  Trust  & 
Savings  Bank,  193  111.  394,  61  N.  E. 
1024,  aff'g  96  111.  App.  29;  Plorsheim 
V.  niinoia  Trust  &  Savings  Bank,  192 
m.  382,  61  N.  E.  491,  aff'g  93  ni. 
App.  297;  First  Nat.  Bank  of  Peoria 
V.  Peoria  Watch  Co.,  191  HI.  128,  60 
N.  E.  859,  aff'g  93  HI.  App.  502; 
Spragiie  v.  National  Bank  of  Amer- 
ica, 172  HI.  149,  42  L.  E.  A.  606,  64 
Am.  St.  Eep.  17,  50  N.  E.  19,  aff'g  66 
Hi.  App.  320;  Cohen  v.  Toy  Gun  Mfg. 
Co.,  172  m.  App.  330;  Leman  v,  Teter, 
169  Hi.  App.  503;  Rogan  v.  Illinois 
Trust  ft  Savings  Bank,  93  111.  App. 
39,  aff'd  194  HI.  600,  62  N.  B.  834; 
Schroeder  v.  Edwards,  267  Mo.  459, 
184  S.  W.  108;  Meyer  t.  EubyTrust 
Mining  ft  Milling  Co.,  192  Mo.  162, 
90  S.  W.  821,  construing  the  Hlinois 
statute.  Tbe  obligation  created  by 
this  provision  "is  that  the  stock  shall 
be  paid  for,  and  it  rests  upon  the 
original  subscriber  and  every  subse- 
quent assignee  until  payment  is 
made,"  and  the  liability  of  the  orig. 
inal  subscriber  ceases  whenever  the 
stock  has  been  paid  for  by  any  sub- 
sequent assignee.  So  where  a  sub- 
Hcriber  fails  to  pay  for  bis  stock  and 
surrenders  It  to  the  corporation,  which 
releasee  him  from  liability  and  then 
sella  the  stock  to  other  parties,  who 
pay  for  it  in  full,  creditors  cannot 
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debts  previoiuly  contracted,  or  that  he  shall  remam  liable  for  debts 


hold  him  li&ble  in  the  oabscriptioii. 
IHrat  N*t.  Bank  of  Peori*  v.  Peorift 
Wateb  Co.,  191  HL  1S8,  SO  N.  K  89B, 
aff'g  93  HL  App.  908. 

lowK.  The  statute  proTides  tliat  a 
transfer  of  stock  sball  not  exempt  the 
person  making  it  from  any  liability  of 
the  corporation  created  prior  thereto, 
and  this  applies  to  the  liability  im- 
posed hj  statute  to  corporate  credi- 
tors, after  the  corporate  aaeeta  have 
been,  exhanated,  to  the  amount  remain- 
ing dne  on  stock.  White  v.  Qreen, 
lOS  Iowa  176,  74  N.  W.  928. 

Miimaaota.  The  st&tnte  provides 
that  a  transfer  shall  not  exempt  tlie 
person  making  it  from  any  liabilities 
of  the  corporation  which  were  created 
prior  to  such  transfer.  Qen.  St.  1913, 
(6177.  Earlier  statutes  contained 
similar  proTistona.  Way  t.  Mooere, 
135  Minn.  839,  160  N.  W.  1014;  Tif- 
fany 7.  Oiesen,  96  Minn.  488,  lOS 
N.  W.  901;  Onnnison  v.  United  States 
Inv.  Ck>.,  70  Minn.  292,  73  N.  W.  149; 
Eelig  V.  Hamilton,  234  U.  S.  652,  68 
L.  Ed.  1518,  Ana.  Cas.  1917  A  104, 
aff'g  195  Fed.  153.  In  the  case  of 
bank  stock,  the  statute  provides  that 
the  liability  of  the  transferrer  shall 
continue  for  one  year  after  the  entry 
of  the  transfer.  See  this  section, 
infra. 

XtlbntkA.  Const,  art.  lib,  |4, 
provides  that  after  the  assets  of  ths 
corporation  shall  have  been  exhausted 
the  original  Bnbscribers  shall  be  In- 
dividually liable  to  the  extent  of  their 
unpaid  subscriptions,  and  that  the 
liability  for  the  unpaid  subscription 
shall  follow  the  stock.  Under  this 
provision  an  original  subscriber  can- 
not escape  liability  for  the  amount 
remaining  unpaid  upon  his  subscrip- 
tion by  parting  with  his  stock,  and 
the  transferee  becomes  cumulatively 
liable  >nth  bim  therefor.  Commercial 
Nut.  Bank  of  Omaha  v.  Gibson,  37 
Neb.  750,  56  N.  W.  618.    The  effect  of 


this  provision  Is  not  to  ereate  %  n«w 
obllgatioD  or  liability  on  the  part  of 
the  subscriber,  but.  In  case  of  a  sale 
of  the  stock,  to  modify  his  old  eon- 
tract  to  pay  on  the  call  of  the  board 
of  directors  into  a.  guaranty  to  pay  the 
^  debts  of  the  eorporatUm,  to  the 
amoont  of  the  unpaid  sabscription, 
after  the  corporate  property  has  been 
exhausted.  This  guaranty,  like  the 
original  contract,  is  an  agreem«it 
with,  and  the  property  of  the  corpora 
tion,  held  by  it  to  pay  its  debts.  It 
passes  to  the  receiver  or  other  proper 
representative  of  the  corporation,  and 
may  be  enforced  by  him.  The  snr- 
render  by  the  original  aabseriber  of 
bis  certificates  of  stock,  the  isane  vf 
neir  certifleateB  to  the  purchaser,  and 
the  ■Dbstitntion  of  the  aeeured  notea 
ot  the  latter  for  the  unpaid  part  of 
the  subscription  In  place  of  the  notes 
of  the  former,  do  not  evidence  a  re- 
scission of  the  contract,  or  relieve  the 
original  subscriber  from  the  effect  ot 
the  const itntional  provision.  Wyman 
V.  Bowman,  127  Fed.  257. 

Oiegon.  The  statute  provides  that 
all  Bales  of  stock  shall  subject  the 
"purchaser  to  the  payment  of  any 
unpaid  balance  due,  or  to  become  dne, 
ou  such  stock;  but,  if  the  sale  b« 
voluntary,  the  seller  is  vtill  liable  to 
existing  creditors  for  the  amount  of 
such  balance,  unless  the  same  be  duly 
paid  by  such  purchaaer,"  B.  A  C. 
Comp.  i506S;  Lord's  Ore.  Laws, 
10696;  Macbeth  v.  BanSeld,  45  Ore. 
553,  lOS  Amj  St.  Bep.  670,  78  Pac.  693; 
Ladd  A  Bush  v,  Cartwrlght,  7  Ore. 
329.  Under  this  provinon  the  trans- 
ferrer is  liable  only  to  existing  eredi- 
ton,  and  not  to  subsequent  ones. 
Hawkins  v.  Cltiteos'  Inv.  Co.,  36  Ore. 
544,  64  Pac.  3S0. 

Vligmia.  The  statute  formerly  pro- 
vided in  respect  to  unpiud  snbserip- 
tions  that  the  assignor  and  the  as- 
signee should  be  severally  liable  fot 
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previoualy  incurred  for  a  specified  length  ol  time  after  the  transfer ; ' 


anjr  inBtalmentB  whleli  Ii&d  accrued  or 
whjeh  migbt  tkeTeaftei  accrue.  Coda 
1887,  (1130;  Gold  v.  Payater,  101 
Va.  714,  U  8.  E.  920;  Hamilton  t. 
Glenn,  SS  Va.  901,  9  S.  E.  129;  Priest 
V.  Qlenn,  51  F«d.  400;  Glenn  v.  Beott, 
23  Fed.  S04;  Horris  t.  Glenn,  87  A1&. 
62S,  7  8o.  90;  Bambleton  v.  Gknn, 
72  Md.  331,  20  Atl.  115;  McKim  v. 
Glenn,  00  Hd.  479,  8  Atl.  130;  Glenn 
V.  Hnnt,  120  Uo.  330,  25  8.  W.  ISl. 
Thb  proviaien  was  repedled  hj  Laws 
1904,  p.  870,  and  the  statute  now 
provides  that  in  ease  of  an  aBHignment 
with  the  consent  of  the  corporation 
before  the  snhscription  has  been  paid 
in  full,  the  assignor  shall  be  Qo  longer 
Hftble,  bnt  the  asaignea  shall  be  liable 
for  any  instalments  which  have  a«- 
cmed  or  which   shall   thereafter  ac- 


St.  1 647,  Imposing 
a  liabilitjr  on  stoekholdere  to  cred- 
itors for  the  amount  unpaid  on  their 
atoek  provides  that  "no  transfer 
of  stock  shall  operate  as  a  release  of 
any  such  liability  existing  at  the  time 
of  sneb  transfer:  Provided,  the  action 
to  enferee  such  liability  shall  be 
commenced  within  two  years  from  the 
time  of  transfer."  Fidelity  ft  Co- 
lumbia Trust  Co.  v.  Edeleu,  178  Ky. 
376,  195  8.  W.  447;  Boul ware- Allen 
Shoe  Co.'s  Trostee  v.  Morris,  168  Ky. 
428,  182  8.  W.  225.  The  same  pro- 
vision was  found  in  8t.  1809,  1547, 
imposing  a  double  liability  on  stock- 
holders. Hyatt  V.  Anderson's  Trustee, 
25  Ky.  L.  Eep.  132,  74  8.  W.  lOM. 
In  Hyatt  v.  Anderson's  Trustee,  25 
Ky.  L.  Kep.  132,  74  8.  W.  1094,  it 
«-as  held  that  creditors  who  did  not 
commence  enit,  or  file  their  claims 
before  the  commiesioner,  within  two 
years  after  a  transfer,  were  not  en- 
titled to  hold  the  transferrer  liable, 
although  another  creditor  commenced 
suit  within  that  time  for  the  benefit 


of  himself  and  all  other  creditors, 
where  no  order  permitting  snch  cred- 
itor to  sue  in  that  manner  was  made 
within  the  two  years,  and  especially  in 
view  of  the  fact  that  the  liabiUty 
under  the  Kentucky  statute  is  several, 
and  no  creditor  has  any  interest  in 
the  liability  of  a  stockholder  to  any 
other  creditor.  In  Boulware-Allen 
Shoe  Co;'s  Trustee  v.  Morris,  168  Ky. 
426,  182  a  W.  225,  It  was  held  that 
where  a  stockholder  in  a  solvent  cor- 
poration sells  his  stock  in  good  faith, 
and  delivers  it  to  the  corporation 
which  returns  his  note  given  for  half 
of  the  subscription  price  remaining 
unpaid,  and  in  lien  thereof  accepts  the 
note  of  the  purchaser,  the  seller  is  re- 
lieved from  liability  to  creditors  on 
the  subsequent  insolveney  of  the  cor- 
poration, although  the  corporation,  by 
mistake,  issues  only  half  of  the  stock 
to  the  purchaeer. 

MaHu.  8t.  1838,  e.  200,  which  was 
afterwards  repealed,  provided  that, 
"in  case  of  deficiency  of  attachable 
corporate  property  or  estate,  the  in- 
dividual property,  rights  and  credits 
of  auy  stockholder  shall  be  liable,  to 
the  amouot  of  his  stock,  for  all  debts 
of  the  corporation  contracted  prior 
to  the  transfer  thereof,  for  the  term 
of  one  year  after  the  record  of  the 
transfer  in  the  books  of  the  corpo- 
ration, and  for  the  term  of  six  months 
after  jndgment  recovered  against  said 
corporation  in  any  suit  commenced 
within  the  year  aforesaid."  Long- 
ley  V.  Little,  26  Me.  162. 

HUuMaoto.  The  statute  provides 
that  the  liability  of  stockholders  in 
banks  shall  con  tin  ve  for  one  year 
after  the  entry  of  the  transfer.  B. 
L.  1905,  12085;  Gen.  St.  1913,J6350; 
Northwestern  Trust  Co.  v.  Bradbury, 
112  Minn.  76,  127  N.  W.  .386;  Hunt  v. 
Doran,  92  Minn.  423,  100  N.  W.  222; 
Hunt  v.  8eeger,  91  Minn.  264,  98  N. 
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or   that  he  shall   be   exempted   from   liability  unless  the  corpora- 

W.  »1;  Hunt  V.  Hooaen,  87  Minn.  68, 
fil  N.  W.  259.  "The  provision  of  B. 
L.  1»0S,  {2SS5,  to  the  effect  that  'the 
liability  •  >  <•  ghall  continue  for 
one  year  after  the  entry  of  aueh  trans- 
fer' means  that  the  crcLlitor's  cause 
of  action  must  accrue  within  one  year 
after  the  transfer ;  or  in  other  wprds, 
the  contingent  liability  of  the  stock- 
holiler  to  respond  for  the  debts  of  the 
corporation  upon  its  insolvency  must 
become  absolute  by  the  occurrence  of 
buch  insolveney  within  the  year  neit 
after  the  recorded  transfer  of  his 
stock,  but  if  such  cause  of  aetion  does 
so  accrue  within  the  year  it  may  be 
enforced  at  any  tiuie  within  the  gen- 
eral statute  of  limitations  of  six 
years."  Northwestern  Trust  Co.  v. 
.  Bradbury,  112  Minn.  76,  127  N.  W. 
:i86.  Un.ler  ordinary  circumstances 
the  novation  will  be  -complete  by 
operation  of  law  at  the  end  of  the 
year,  and  the  transferrer  will  bo  dis- 
charged from  further  responsibility. 
Bnt  if  within  the  year  conditions  arUe 
or  exist  which  authorize  the  eoomence- 
ment  of  an  action  to  enforce  the  etock- 
hcdder  's  liability,  the  transferrer  may 
be  held  liable  in  such  action  for  his 
j.roportion  of  the  corporate  debts  con- 
tracted before  the  transfer.  Harper 
V.  Carroi:,  68  Minn.  487,  69  N.  W,  610, 
1069;  Id.  62  Minn.  132,  64  K.  W.  14S. 
The  liability  continues  no  longer  than 
a  year  after  the  sale,  and  proceedings 
to  cnforre  the  same  must  be  brought 
within  that  time,  or  the  right  of  action 
will  be  barred  and  the  stockholder 
absolutely  discharged.  If  within  the 
year  the  corporatiou  becomes  insol- 
vent and  proceedings  are  commenced 
to  sequestrate  its  property,  the  right 
of  the  creditors  to  enforce  the  trans- 
ferrer's liability  is  complete,  and  the 
right  may  be  enforced  at  any  time 
within  eix.  years  thereafter.  If  the 
sequestration  proceeding  is  not  com- 


menced within  a  year',  the  transferrer 
is  not  liable.  Hunt  v.  Doran,  92 
Minn.  433, 100  N.  W.  222.  The  statute 
is  one  of  limitation,  and  the  rules  and 
principles  applicable  to  that  subject 
generally  apply.  Hunt  v.  Roo^eu,  67 
Mian.  68,  gi  N.  W.  259.  Where  an 
uisolvent  bank  is  reorganized,  the  time 
for  enforcing  the  liability  of  the  trans- 
ferrer is  extended  to  a  period  of  one 
year  after  the  time  fixed  for  the  pay- 
ment of  the  corporate  debts  by  the 
plan  and  order  of  reorganization. 
Hunt  V.  Roosen,  87  Minn.  68,  91  N.  W. 
259.  So  where  aequestratioa  pToe«ed- 
iiigs  were  commenced  against  an  in- 
solvent bank  within  a  year  after  a 
transfer,  but  the  bank  was  reorgan- 
ized, and  its  assets  were  turned  over 
to  tbe  new  bank  by  the  receiver,  pur- 
suant to  an  order  of  court  made  with 
the  consent  of  the  creditors,  and  the 
receiver  was  discharged,  and  the  reor- 
ganized bank  thereafter  failed  and 
new  sequestration  proceedings  were  in- 
stituted against  It,  and  a  new  receiver 
was  appointed,  more  than  a  year  after 
the  transfer,  it  was  held  that  the 
transferrer  was  not  liable.  Hunt  v. 
Doran,  92  Minn.  423,  100  N.  W,  222, 
That  this  provision  does  not  render 
the  transferrer  liable  for  debts  con- 
tracted after  the  transfer,  see  14198, 

MlBBlaslppL  The  statute  provides 
that  the  liability  of  a  stockholder  for 
corporate  debts  contracted  during  bis 
ownership  of  the  stock,  to  the  amount 
of  his  unpaid  subscription,  shall  eoD- 
tinue  for  one  year  after  the  sale  or 
transfer  of  bis  stock.  Allen  v.  Ed- 
wards, 93  Miss.  719,  47  So.  382;  Eriger 
V.  Hanover  Nat,  Bank,  72  Miss.  462,  16 
^o.  351.  In  view  of  the  further  pro- 
vision of  the  statute  that  the  stock 
«hall  be  transferable  by  the  indorse- 
ment and  delivery  of  the  stock  certifi- 
cate, and  registration  of  the  tiaasfer 
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tioa  fails  within  a  specified  time  a^ter  the  date  of  the  transfer.** 
Under  a  provision  that  the  amount  of  the  liability  may  be  "re- 
covered of  the  stockholders  who  were  sueh  when  the.dd>t  was  con- 
tracted or  the  loss  or  damage  sustained,  or  of  any  subsequent  stock- 
holder," both  the  vendor  of  stock,  who  owned  it  when  the  debt  sought 
to  be  enforced  against  the  stockholders  was  contracted,  and  his  vendee 
are  liable." 

Statutes  sometimes  require  a  stockholder  who  transfers  his  stock 
to  publish  notice  of  the  transfer  in  order  to  relieve  himself  frran 
liability  to  creditors.™ 


on  the  books  of  the  corporation,  the 
year  does  not  begin  to  run  uotil  a 
transfer  is  registered.  Kriger  v.  Han- 
over Nat.  Bank,  72  Miss.  462,  16  So. 
351. 

Sontb  Dftkota.  The  eonetitntional 
provision  imposing  a  double  liability' 
on  the  stockholders  of  banks  provides 
that  it  shall  continue  for  one  yrar 
after  any  sale  or  transfer  of  the  stock. 
Const,  art,  18,  S3;  Security  State 
Bank  V.  Gannon,  39  S.  D.  232,  163  N. 
W.  1040;  Farmers'  State  Bank  of 
Hobridge  v.  Empey,  35  8.  D.  107,  150 
N.  W.  036. 

VlMonaln.'  The  statnte  provides 
that  the  liability  shall  continue  for 
six  months  after  the  transfer.  Oager 
v,  Paul,  111  Wis.  838,  87  N.  W.  875. 
In  order  to  hdd  the  transferrer  liable 
under  this  provision,  an  action  to  en- 
force such  liability  mast  be  brought 
against  him  within  six  months  after 
the  transfer.  And  the  commencement 
of  a  creditor's  suit  to  wind  up  the 
affairs  of  the  corporation  to  which  the 
transferrer  is  not  a  party  will  not  pre- 
vent the  running  of  the  statute  as  to 
him.  Qager  v.  Paul,  111  Wis.  638,  87 
N.  W.  875. 

WTho  Georgia  Code  (2  Park's  Ann. 
Code  1911,  i  2247)  providoi  that  a 
stockholder  shall  be  exempted  from 
individual  liability  imposed  by  the 
corporate  charter  by  a  transfer  of  his 
stock,  unless  the  corporation  shall  fail 
within  sis  months  from  the  date  of 


such  transfer.  Citizens'  Bank  v.  J. 
M.  Kent  Co.,  142  Ga.  115,  82  a  E.  513 ; 
Wheatiey  v.  Glover,  125  Ga.  710,  54 
8.  E.  626.  Bee  also  Brunswick  Ter- 
minal Co.  V.  National  Bank  of  Balti- 
more, 192  V.  B.  386,  48  L.  Ed.  481, 
aff'g  112  Fed.  812. 

This  provision  imposes  no  liability, 
and  if  the  charter  imposes  none,  a 
stockholder  who  has  transferred  his 
ftoek  is  not  liable  although  the  cor- 
poration fails  within  six  months  after 
the  transfer.  Wheatiey  v.  Glover,  125 
Ga.  710,  54  a  E.  626. 

MUosler  Safe  Co.  v.  Guardian  Tra3t 
Co.,  208  N.  Y.  524,  101  N.  E.  786,  modi- 
fying and  aff'g  Judgment  153  N.  T. 
App.  Div.  117,  138  N.  Y.  Supp.  298. 

70  The  statutes  at  Georgia  formerly 
contained  such  a  requirement.  Wheat- 
ley  V.  Glover,  125  Ga.  710,  54  8.  E. 
626;  Mason  v.  Force,  30  Ga.  99;  Bobi- 
Bon  v.  Beall,  26  Ga.  17;  Force  v. 
Hahlonega  Tanning  &  Leather  Manu- 
facturing Co.,  22  Ga.  88;  Thornton  v. 
Lane,  II  Ga.  459;  Lane  v.  Morris,  8 
Ga.  468;  Brunswick  Terminal  Co.  v. 
National  Bank  of  Baltimore,  192  U.  a 
386,  48  L.  Ed.  491,  aff'g  112  Fed.  812. 
The  present  statute  dispenses  with  the 
necessity  for  publishing  notice  of  the 
transfer,  and  exempts  the  transferrer 
from  liability  unless  the  corporation 
fails  within  six  months  from  the  date 
of  the  transfer.  2  Park 's  Ann,  Code 
1014,  12247. 

The   special   charters   considered  in 
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Statutes  impoeing  liability  on  the  transferrer,  being  in  derogatioii 
of  the  common  law,  are  to  be  strictly  construed,  and  peracma  seeking 
to  take  advantage  of  them  must  bring  themselves  within  their  pro- 


§^00. Transfer  by  stocIdioldeT  who  has  saliifled  liability. 

When  a  stockholder  has  paid  a  creditor  the  full  amount  of  his 
liability,  and  been  thereby  discharged  from  any  further  liability,'' 
one  to  whtMU  he  transfers  his  stock  incurs  no  lialnlity.^ 

•  §4201. Transfers  to  eectqw  liability  or  wlliidi  ai»  merely 

oolorable.  If  a  transfer  is  made  in  good  faith  and  to  a  responsible 
person,  it  is  none  the  less  effectual  to  relieve  the  transferrer  from  lia- 
bility because  it  is  made  for  the  purpose  of  escaping  liability.^*  This 
is  true,  for  example,  of  a  sale  of  pledged  stock  by  the  pledgee,  under 
an  authority  contained  in  the  pledge,^'  and  of  a  retransfer  of  stock 
by  the  vendee  thereof  to  the  vendor  pursuant  to  an  agreement  by  the 
latter  to  repurchase  it  contained  in  the  original  contract  of  sale.** 
Nor,  where  the  transfer  is  made  in  good  faith,  is  the  transferrer  liable 
because  of  subsequent  transactions  between  the  transferee  and  the 
corporation  whereby  it  is  sought  to  shield  the  transferee  from  lia< 
bility." 

But  a  transfer  for  the  purpose  of  escaping  liability  will  not  re- 
lieve the  transferrer,  it  it  is  merely  cidorable,  and  he  remains  the 
beneficial  owner.^*    Nor,  as  a  role,  will  a  fraudulent  transfer  made 

HnU  V.  Bnrtis,  90  HI.  213,  and  Fuller  TSHolyoke   Bank    v.   Bnrnliam,    11 

V.  Ledden,  87  HI.  310,  contained  pro-  Cosh.  (Masa.)  1S3. 

visions  to  thie  effect.  TT  Hal)  A  Parley  v.  Alabama  Ter- 

Ab  to  whether  such  a  provision  ren-  rainal   &  Improvement   Co.,  173  Ala. 

ders   the  transferrer  liable  foT   debts  398,  56  So.  235. 

contracted   after  the   transfer  where  TITnuted     StatM.       McDonald     v. 

he  fails  to  give  the  required  notioe,  see  Dewe}',  202  U.  B.  510,  50  L.  Ed.  1128, 

§4108,  anpra.  6  Ann.  Cas.  419;  Bankin  v.  Fidelity 

'     n  Fidelitj*  &  Columbia  Trust  Co.  v.  Insurance,  Trust  A  Safe  Deposit  Co., 

Edelen,  176  Ky.  376,  195  8.  W.  447.  189  U.  6.  242,  47  L.  Ed.  792,  aft'g  108 

•tBee   (4260,   infra.  Fed.  475;   Earle  v.  Carson,  18S  U.  S. 

TSThebuB  V.  Smiley,  110  D).  316.  42,  47  L.  Ed.  373,  aff'g  107  Fed.  639, 

74  Magruder  v.  Colston,  44  Md.  349,  60  L.  B.  A.  S66;  Matteson  v.  Dent,  176 

23   Am.   Bep.   47;    Holyoke   Bank    v.  U.  &  521,  44  L.  Ed.  571,  aff'g  73  Minn. 

Burnham,  11  Gush.  (Mass.)  183;  Mil-  170,  75  N,  W.  1041;  Pauly  ».  State 

ler  V.  Great  Republic  Ina.  Co.,  50  Mo.  Loaa   A  Trnst  Co.,  165  IT.  S.  606,  41 

ri'i;  Simmons  v.  Dent,  16  Mo.  App.  288.  L.  Ed.  844,  aff'g  58  Fed.  666,  56  Fed. 

TtMagruder  v.  Cclaton,  44  Mil.  349,  430;   AnderBon  v.  Philadelphia  War«- 

22  Am.  Bep.  47.  house   Co.,   Ill  U.   8.   479,  28  L.  Ed. 
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with  knowledge  of  tlie  inaoivaiey  of  the  corporation  and  for  the  par- 
pose  of  esoapiog  liability  relieve  a  Btockh(dder  from  tiability  to  erist- 
ing  creditoni.^  And  it  baa  been  held  that  a  transfer  without 
consideration  made  when  the  company  is  in  debt  and  insolvent  is 
presDmptively  frandnlent,  and  the  bnrdeu  is  on  the  transferrer  to 
show  the  contrary."  Bnt  it  has  been  held  that  a  stockholder  is  relieved 
from  liability  to  subsequent  creditors  by  a  transfer  of  his  stock,  re^rd- 
less  of  the  good  faith  of  the  transaction,  provided  there  is  an  actual 
assigiiment  consummated  according  to  the  terms  of  the  statute.**  And 


478;  Qennania  Nat.  Bank  of  New  Or- 
leans T.  Case,  99  U.  S.  S2S,  25  L.  Ed. 
448;  Anglo-American  Land,  Mortgage 
A  AgBDcy  Co.  T.  Lombard,  13S  fed. 
721,  certiorari  denied  196  U.  8.  63S,  49 
li.  Ed.  630  (mem.  dec) ;  Sykes  v.  Eol- 
lowaj,  81  Fed.  432.  Bee  also  Johnson 
V.  LafliD,  6  Dill.  65,  Fed.  Cai.  No. 
7,393,  aff'd  103  U.  &  SDO,  26  L.  Ed. 


EamiltOQ  V.  Eiseudrath, 
ISe  HI.  App.  502;  Tuttle  v.  National 
Bank  of  RepabUc,  4S  III.  App.  481. 

BUchlgalL  Ma7  v.  Ullrich,  132  Mich. 
6,  92  N.  W.  493;  Foster  v.  Bow,  120 
Mich.  1,  77  Am.  Bt.  Bep.  S65,  79  N. 
W.  696. 

IBnnMOta.  Pioneer  Fusl  Co.  v.  St. 
Peter  Street  Improvement  Co.,  64 
Hinu.  386,  67  N.  W.  217. 

Oblo.  Peter  v.  Union  Mfg.  Co.,  S6 
Ohio  St.  181,  46  N.  E.  894. 

Vannont.  Danehy  r.  firown,  24  Tt. 
197. 

F"g'f"''  H^am'B  Caw,  1  De  0.  F. 
ft  J.  7fi. 

A  trsJiafer  to  a  dummy  while  the 
corporation  is  insolvent,  without  con- 
aideration  and  for  the  purpose  of 
avoiding  the  transferrer's  liability,  la 
void  as  to  creditors.  Lamson  v.  Hutch, 
inga,  lis  Fed.  321,  certiorari  denied 
189  TJ.  8.  514,  47  K  Ed.  924  (mem. 
dec). 

W  Steed  V.  Henry,  120  Ark.  6S3,  180 
B.  W.  SOS ;  Bank  of  Midland  v.  Harris, 
114  Ark.  344,  Ann.  Cos.  1916  B  12SS, 
170  a  W.  67. 


"Saeh  sale  and  transfer  would  not 
be  made  in  good  faith  if  at  the  time 
sneh  stockholder  knew  that  the  bank 
was  then  insolveDt,  or  if  he  made  snch 
sale  for  the  purpose  of  escaping  such 
liability."  Warren  v.  Nix,  97  Ark- 
374,  135  S.  W.  896. 

A  fraudulent  transfer  of  stoek  made 
with  intent  to  avoid  the  statutory 
liability  and  to  defraud  creditors  may 
be  attacked  by  cross-bill  in  a  credi- 
tora'  suit  if  it  ha«  not  been  attacked 
by  the  plaintiff  or  the  receiver.  Bene- 
dnm  V.  First  Citizens'  Bank,  72  W. 
Va.  124,  78  8.  B.  656. 

Where  a  transfer  is  set  np  as  a  de- 
fense to  an  action  at  law  in  a  federal 
court,  it  is  competent  for  plaintiff  to 
prove  that  the  transfer  was  frandn- 
lent  and  ttrt  the  purpose  of  escapng 
liability.  Lamson  v.  Hutchinga,  118 
Fed.  321,  certiorari  denied  1S9  U.  8. 
514,  47  L.  Ed.  S24  (mem.  dec). 

In  a  suit  by  a  receiver  of  a  national 
bank  to  set  aside  a  transfer  ae  fraudu- 
lent, the  burden  is  on  him  to  show 
fraud.   Bykes  V.  Holloway,  81Fed.432. 

A  transfer  under  such  cirenmstaneea 
to  a  person  who  is  insolvent  and  who 
is  known  to  the  transferrer  to  be  in- 
solvent, will  not  relieve  him  from  lia- 
bility.    Bee  1 4202,  intra. 

•0  McConey  v.  Belton  Oil  ft  Gas  Co., 
97  Minn.  190,  106  N.  W.  900. 

■IBank  of  Midland  v.  Harris,  114 
Ark.  344,  Ann.  Caa.  1916  B  1255,  170 
B.  W.  67. 
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also  that  he  is  relieved  from  liability  although  the  transfer  was  fraad- 
uleDt,  if  the  transferee  is  solvent  and  financially  able  to  respond." 
A  stockholder  in  a  bank  cannot  relieve  himself  from  liability  by 
transferring  his  stock  after  the  bank  has  suspended.*^ 

g  4202. Trsjufnrg  to  persons  who  are  insolvent.    If  a  transfer 

is  made  in  good  faith,  and  not  for  the  purpose  of  defeating  creditors, 
the  mere  fact  that  the  transferee  is  insolvent  or  pecuniarily  irrespon- 
sible will  not  render  the  transferrer  liable  to  creditors,'* 

In  England  it  is  held  that  a  transfer  of  stock  in  a  failing  corpora- 
tion will  relieve  the  transferrer  from  further  liability  if  it  is  an  out 
and  out  tiwisfer,  and  not  merely  colorable,  altJiough  it  may  be  made 
to  a  person  known  to  be  insolvent  and  irresponsible,  and  for  the  pur- 
pose of  escaping  liability ;  •*  but  in  this  country  tlie  weight  of  author- 
ity is  to  the  contrary.  In  most  jurisdictions  in  which  the  question  has 
arisen  it  has  been  held  that,  when  a  corporation  is  in  failing  circum- 
stances, a  transfer  of  stock  for  the  purpose  of  escaping  liability  to 
creditors,  to  a  person  who  is  known  to  be  insolvent,  or  who,  for  any 
other  reason,  is  irresponsible,  is  a  fraud  upon  creditors  of  the  cor- 
poration, and  void  as  to  them,  and  will  not  relieve  the  transferrer 
from  liability  for  the  balance  due  on  his  stock  or  from  an  additional 
statutory  liability .**    And  the  transferrer  is  not  relieved  from  liability 

M  See   S  4202,  infra.  See  also  PoBton  v.  Hull,  75  Ohio  St. 

MMay  v.  McQuillan,  129  Mich.  392,  502,  80  N.  E.  II. 

S9  N,  W.  45.  M  Master's   Case,    7   Ch,   App.   292; 

A  Btockholdor  in  a  national  bank  Harrison's  Case,  6  Ch.  App.  286; 
is  not  relicvoil  of  liability  by  a  trans-  Weston's  Case,  4  Ch.  App.  20;  De 
fer  made  after  the  bank  has  become  Pass's  Case,  4  De  G.  &  J.  544;  Cos- 
Insolvent  and  has  closeJ  its  doors,  tello  's  Case,  2  De  O.  P.  &  J.  302.  Sea 
although  no  assessment  has  been  made  also  McDonald  v.  Dewev.  202  U.  8. 
by  the  comptroller  of  tho  currency.  lilO,  50  L.  Ed.  1128,  6  Ann.  Cas.  419. 
Graham  v.  Piatt,  38  Colo.  421,  65  Pac.  MUnlted  8t«t«s.  Lamson  v, 
30;  Hill  V.  Graham,  11  Colo.  App.  536,  Hufchings,  118  Fed.  321,  certiorari 
53  Pac.  1060.  denied   189   U.   8.  514,  47  L.  Ed.  924 

Where   a  stockholder  makes  an  sa-  (mem,  dec), 

signment  for  the  benefit  of  his  credi-  Alabama.      Henderson    t.    MayOeld 

tors    under     such     circumstances,    an  Woolen  Mills,  153  Ala,  625,  45  So.  211; 

assessment    subsequently    made    is    a  Central     Agricultural     &    Mechanical 

valid  claim  against  his  estate,  regard-  Ass'n  v.  Alahama  Gold  Life  Ins.  Co., 

leas  of  whether  the  assignee  does  or  70  Ala-  120. 

does  not  accept  the  assignment,     Gra-  OaUfornla.       People's     Home     Sav. 

ham  V.  Piatt,  28  Colo.  421,  65  Pac.  .30.  Bank  v.  Siekard,  139  Cal.  28.1,  73  Pac. 

MSykPS  V.  Holloway,  81  Fed.  4.12;  S.^S;  Wrfch  v.  Sargent,  127  Cal.  72,  .i» 

Foster   v.   Bow,   120   Mich.   1,   77   Am.  Pac.  319;  National  Carriage  Mfg.  Co. 

St.  Rep.  ■'ifin,  79  N,  W.  696;  Miller  v.  v.  Story  &  Isham  Commercial  Co.,  Ill 

Great   Republic   Ins.   Co.,  50   Mo.   55.  Cal.  531,  44  Pac.  157. 
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nnder  soeli  circnmst&nees  by  showing  a  full  or  partial  e«isicl«rati<m 
for  the  transfer  as  between  himself  and  the  transferee.**  or  by  the  fact 
thai  the  transferee  is  accepted  by  the  corporation  as  a  stockholda*, 
and  the  transfer  is  registered  on  the  corporate  books.**  This  is  the 
well-settled  rule  under  the  National  Bank  Act,  provided  the  trsns- 
farer  knew  or  ought  to  have  known  of  the  insolvaic.v  of  the  bank 
when  the  transfer  was  made."    And  the  same  prineiple  applies  when 


■APP-  — .  I'J   S.   W.    1S4:    Nenney   r, 
WnddUl,  6  Tei.  Civ.  Api>.  214.  23  8. 


Danchy  t.  Broim,  S4  Vt. 
X97. 

And  aef  S  1^1,  supra. 

"A  transfer  of  sharvs  in  a  fail- 
ing corporation,  matte  by  tbe  trans- 
ferrer with  the  purpose  of  escaping  hia 
liability  as  a  shareholder,  to  a  per- 
son  who  from  any  cause  is  incapable 
of  responding  in  respect  of  such  lia- 
bility, is  roid  as  to  creditors  of  the 
company  and  as  to  other  sharehold- 
ers, although  as  between  the  trans- 
ferrer Bud  the  transferee  the  transfer 
may  be  out  and  out. ' '  Aultman  's  Ap- 
peal, 98  Pa.  St.  505,  qnoted  with  ap- 
proval in  Burt  v.  Beal  Estate  Ex- 
change, ITS  Pa.  St.  619,  53  Am.  St. 
Bep.  858,  34  Atl.  933. 

"When  a  corporation  possesses  a«- 
eets  substantially  in  excess  of  its  lia- 
bilities t«  creditors,  is  not  embarrassed 
by  the  demands  of  treditora,  and  is  a 
going  concern,  apparently  endowed 
with  aoiDcietit  resouroes  and  vitality 
to  continue  its  business  indcBnitely 
and  Buecesafully,  it  is  not  insolvent  so 
far  as  creditors  are  concerned,  though 
its  capital  stock  be  Impaired. ' '  Banta 
V.  Hubbell,  167  Uo.  App.  38,  150  S.  W. 
1089. 

•T  McDonald  v.  Bewey,  202  T7.  B. 
510,  50  L.  Ed.  1128,  6  Ann.  Gas.  419. 

•■  People 's  Home  Sav.  Bank  T. 
Biekard,  139  Cal,  285,  73  Pac.  8Sfl. 

M  McDonald  v.  Dewev,  202  TJ,  8. 
510,  50  L.  Ed.  1128,  8  Ann.  Caa.  419; 
Earle  v.  Carson,  IfiS  U,  8.  42,  47  L. 
Ed.  373,  air  'g  107  Fed.  639,  60  L.  E.  A. 


Mass.   330. 

W..I.IJ...  utica  Fire  Alarm  TeL 
Co.  V.  Waggoner  Watchman  Clock  Co., 

166  Mich.  618,  132  N.  W.  503;  FoMer 
V.  Bow,  120  Mich.  1,  77  Am.  St.  Bep. 
365,  79  N.  W.  696. 

WnoaH  Provident  Sav.  Inst.  v. 
Jaekaon  Place  Skating  ft  Battiiii|> 
Bink,  62  Mo.  557;  McClaren  v.  Fran- 
cisens,  43  Mo.  452;  Banta  v.  Hubbell, 

167  Mo.  App.  38, 150  S.  W.  1089;  Tred- 
wsy  V.  St.  Louis  Commeroial  Agency, 
13  Mo.  ^pp.  582. 

Hew  ToA.  Veiller  v.  Brown.  16 
Hun  571;  Nathan  t.  Whitloek,  9  Paige 
152. 

OUo.  Herriek  v.  Wardwell,  58  Ohio 
St.  294,  50  Ni  E.  903;  Peter  v.  TJnion 
Mfg.  Co.,  56  Ohio  St.  181,  46  N.  E. 
894;  Bider  v.  Fritchey,  49  Ohio  St. 
285,  13  U  E.  A.  513,' 30  N.  E.  692, 
Mason  v.  Alexander,  44  Ohio  St.  318, 
7  N.  E.  435. 

PamuylTania.  Burt  t.  Beal  Estate 
Exchange,  175  Pa.  St.  619,  52  Am.  St. 
Bep.  ms,  34  Atl.  923;  Aultman 's  Ap- 
peal, 98  Pa.  St.  503. 

Tkom.    Bieh  V.  Park,  —  Tex.  Oiv. 


d  by  Google 


§  4202] 


PbITATB   CoBFOKATIOKa 


[Oh.  56 


a  peiwrn  porehaBes  stock  in  a  corporation,  and,  for  tii«  purpose  of 
escaping  liability  as  a  stockliolder,  has  the  same  transferred  on  the 
books  of  the  corporation  directly  from  the  seller  to  an  iiresponsible 
person.  In  sach  a  case,  he  is  himself  liable  to  creditors,  on  insolvency 
of  the  corporation,  as  the  actual  owner  of  the  stock.** 

The  gist  of  the  liability  in  cases  of  this  kind  is  fraud.'*  The  fact 
that  the  transfer  was  made  to  an  insolvent  person  is  evidence  of  a 
fraudulent  intent,"  as  is  the  fact  that  he  knew  that  the  transferee 
was  insolvent." 

In  order  to  hold  the  transferrer  liable  it  must  appear  that  the  cor- 


266;  Paulj  t.  State  tjoaa  ft  Trust  Co., 
16S  U.  S.  606,  41  L.  Ed.  844,  aJt'g  58 
Fed.  666,56  Fed.430;  Bowden  v.John- 
Bon,  107  U.  8.  251,  27  L.  Ed.  386;  Gor- 
msnia  Nat.  Bask  of  New  OrleaiiB  v. 
Caie,  99  U.  8.  628,  25  L.  Ed.  448;  Fow- 
ler T.  CrODBe,  175  Fed.  846;  Baker  t. 
BeevM,  85  Fed.  837;  87keB  v.  Hollo- 
way,  81  Fed.  432;  Foster  v,  Lincoln's 
Ex'r,  79  Fed.  170;  Cox  v.  Montague, 
78  Fed.  845;  Bowden  v.  Santoa,  1 
Hughea  158,  Fed.  Cas.  No.  1,716.  Bee 
nlso  Bchofield  v.  Twining,  127  Fed. 
4S6;  Stuart  v.  Haydeu,  72  Fed.  402, 
Dff'd  169  U.  8.  1,  42  L.  Ed.  639. 

A  receiver  of  a  national  bank  may 
maintain  a  suit  in  equity  to  Bet  aaido 
a  tranifer  of  stock  allei^d  to  liavs 
been  fraudulently  made  for  the  pnr- 
poae  of  avoiding  liability  and  for  a 
jitdgment  againat  the  transferrer  for 
the  amount  of  the  assesEment.  Hed' 
lund  V.  Dewey,  105  Fed.  541. 

The  transferee  is  alao  liable.  Baker 
V.  Reevea,  85  Fed.  837. 

M  Davis  V.  Stevens,  17  Blatchf.  259, 
Fed.  Cas.  No.  3,683;  Case  v.  Small,  4 
Woods  78,  10  Fed.  722. 

That  a  pledgee  of  sharea  of  stock  in 
a  national  bank,  who  in  good  faith  and 
with  no  fraudulent  intent  takes  the 
Bccnrity  for  his  beneUt  in  the  name  of 
an  irresponsible  trustee,  and  who  exer- 
cises none  of  the  rights  of  a  stock' 
holder,  incurs  no  liability  as  a  stock- 
holder to  creditors,  although  his 
avowed    purpose   may    have   been   to 


avoid  any  liability  as  a  stockholder 
see  f  4193,  supra. 

81  Fowler  v.  Grouse,  176  Fed.  646. 

The  question  is  whether  the  transfer 
was  fraudulent  a«  to  creditors.  Hiller 
V.  Oreat  Republic  Ins.  Co.,  50  Ho.  56. 

The  question  is  one  of  frandalent 
intent  on  the  part  of  the  transferrer, 
aud  aucb  an  intent  may  be  inferred 
from  circumstances.  Banta  v.  Hnb- 
bel],  167  Mo.  App.  38,  150  8.  W.  1089. 

"The  gist  of  the  liability  is  the 
fraud  implied  in  selling,  with  notice 
of  the  insolvencv  of  tho  bank  am] 
with  intent  to  evade  the  double  lia- 
bility imposed  upon  the  stockholder 
by  the  National  Banking  Act.  In 
short,  the  question  of  liability  is 
largely  determinable  bj  the  presence 
or  absence  of  an  intent  to  evade  lia- 
bility." McDonald  v.  Dewey,  202  U. 
S.  510,  50  L.  Ed.  1128,  6  ^tin.  Cas. 
419. 

n  McDonald  v.  Dewey,  202  V.  H. 
510,  50  L.  Ed.  1128,  6  Ann.  Cai.  419; 
Foster  v.  Bow,  120  Mleh.  1,  77  Am. 
St.  Rep,  565,  79  N.  W.  696. 

The  pecuniary  condition  of  the 
transferee  is  material  upon  the  ques- 
tion whether  the  transfer  was  bona 
fide  or  colorable.  Bykes  v.  Eolloway, 
81  Fed.  432. 

ai  The  fact  that  he  knew  of  the  in- 
solvency of  the  transferee  is  very 
strong  evidence  of  fraud.  Miller  v. 
Great  Republic  Ins.  Co.,  50  Mo.  65. 

Knowledge  on  the  part  of  the  trans- 
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poration  waa  iofiolvent  at  the  time  of  the  transfer ;  that  he  knew  or 
ought  to  have  known  of  such  inBOlveDcy  at  that  time;  that  he  made 
the  transfer  for  the  purpose  of  avoiding  liability,  and  that  the  trans- 
feree was  unable  to  respond  to  such  liability.**  He  does  not  remain 
liable  merely  because  the  corporation  is  insolvent  when  the  transfer 
is  made  if  he  does  not  know  of  its  insolvency ; "  and  this  is  true 
even  though  he  does  know  that  the  transferee  is  insolvent"    Nor 


are  inflolveiit,  bnt  in  appearance  and 
repntatioD  belie  that  fact,  .and  tbe 
transferrer  is  ignorant  of  the  trae 
condition,  and  innocentl;  acts  on  the 
presnmption  that  either  is  solvent,  it 
would  be  most  nnjust  to  hold  him 
guilty  of  a  fraud,  when  no  fraud  waa 
intended,  and  he  was  actuated  by  the 
bona  fide  pUrpase  of  soiling  hie  prop- 
erty." Banta  v.  Hubbell,  167  Mo. 
App.  38,  150  S.  W.  1089. 

••  Fowler  v.  Grouse,  175  Fed.  646; 
Banta  v.  Hubbell,  167  Mo.  App.  3B, 
150  8.  W.   1089. 

MThis  it  the  rule  in  respect  to 
transfers  of  national  bank  stock.  He- 
Donald  v.  Dewey,  202  U.  S.  510,  50 
L.  Ed.  112S,  6  Ann.  Cas.  410;  Earle  v. 
Carson,  188  U.  B.  42,  47  L.  Ed.  373, 
aff'g  107  Fed.  «39,  60  L.  E.  A.  266; 
Sykes  v.  Hollaway,  81  Fed.  432.  Bee 
abo  Foster  v.  Bow,  120  Mich.  I,  77 
Am.  St.  Bep.  585,  79  N.  W.  696. 

In  Earle  v.  Caraon,  188  U.  8.  42,  47 
L.  Ed.  373,  aff'g  107  Fed.  630,  60  L. 
B.  A.  266,  in  reply  to  a  contention  that 
the  transferrer  remained  liable  if  tbo 
Lank,  at  the  time  of  the  transfer,  was 
insolvent  in  the  sense  that  its  assets, 
if  liquidated,  would  not  discharge  its 
liabilities,  whether  he  knew  of  that 
fact  or  not,  Mr,  Justice  White  said: 
"If  the  proposition  were  sustained  it 
wonid  thus  come  to  pass  that  the 
power  of  stockholders  to  freely  trans- 
fer their  stock  like  any  other  personal 
property  would  be  burdened  with  a  re- 
striction arlstog  from  the  unknown 
insolvency  of  the  bank,  whilst  such 
limitation  would  not  apply  to  any 
other  contract  concerning  the  property 


ferrer  that  the  transferee  is  insolvent 
is  material  on  the  question  of  fraudu- 
lent intent.  Utica  Fire  Alarm  Tel.  Co. 
v.  Waggoner  Watchman  Clock  Co.,  166 
Mich.  618,  132  N.  W.  502. 

ft  Fowler  v,  Crouse,  175  Fed.  646. 

The  burden  is  on  the  party  attack- 
ing the  transfer  to  show,  either  by  di- 
rect or  eircumstantial  evidence,  that, 
at  the  time  of  the  transfer,  both  the 
corporation  and  the  transferee  were 
insolvent,  and  that  the  transferrer 
knew  that  such  was  the  ease.  Banta 
v.  Hubbell,  167  Mo.  App.  38,  150  8. 
W.  1089. 

"If  the  corporation  was  insolvent 
at  the  time  of  the  transfer  and  the 
transferrers  knew  it,  and  if  the 
traneferee  was  insolvent  and  the  trans- 
ferrers knew  it,  the  inference  of  n 
guilty  intent  would  be  the  only  one 
such  facts  would  permit.  But,  if 
any  one  of  these  elements  is  lacking, 
the  others,  at  most,  can  be  given  no 
greater  effect  than  that  of  raising  a 
debatable  issue  of  fact.  Thus  if  the 
corporation  in  fact  is  insolvent,  but 
the  transferee  is  solvent  and  may  be 
compelled  to  dbcharge  tbe  unpiud  lia- 
bility, the  transfer  should  not  be  hold 
fraudulent,  since  it  could  not  in  any 
way  impair  the  integrity  of  the  trust 
fund.  On  the  other  hand,  if  the  trans- 
feree be  insolvent  and  the  corpora- 
tion in  fact  be  solvent  and  liable,  to 
hold  the  transfer  void  could  be  done 
only  by  wholly  Ignoring  tfie  qnestion 
of  Intent  as  well  as  the  right  of  the 
owner  of  properly  to  sell  it  if  he 
chooses.  And,  further,  if  both  the 
corporation  and  the  transferee  in  fact 
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does  he  remain  litUile  although  the  transfer  was  made  fraadolently  and 
with  intent  to  evade  liability,  if  it  appears  that  the  transferee  is 
solvent  and  responsible  to  the  anlount  necessary  to  satisfy  the  claimn 
of  creditors,  so  that  they  were  not  damnified  by  the  change  of  owner- 
ship." But  where  the  transferrer  seeks  to  escape  liability  <mi  the 
ground  that  the  transferee  was  financially  able  to  respond,  he  has 


or  affairs  of  the  b&ak.  This  would  be 
to  h.old  that  the  Htatute  had  conferred 
the  lesser  freedom  of  contract  where 
it  was  its  avowed  purpose  to  give  the 
greater.  It  would  besiileB  require  us 
to  saj  that  a  limitatioQ  resulting  from 
unknown  insolvency  was  made  effec- 
tive upon  a  stockholder  in  transferring 
his  etock  when  such  restriction  was 
not  made  operative  on  the  bank  and 
its  officers  when  thej  entered  into  con- 
tracts. But  this  would  cause  the  un- 
known Insolvency  to  restrict  the  power 
of  the  person  less  likely  to  be  aware 
of  its  existence  and  to  cause  it  not 
to  be  controlling  where  knowledge 
was  most  apt  to  obtain.  Taking  into 
view  the  whole  act,  the  provision  con- 
ferring the  power  to  transfer  stock; 
the  one  already  referred  to  which 
avoids  contracts  made  in  contempla- 
tion of  insolvency ;  the  authority  con- 
ferred upon  the  comptroller  to  con- 
stantly test  the  condition  of  a  national 
bank;  the  right  given  him  to  sus- 
pend the  business  of  such  bank  when 
the  exigencies  of  its  situation  require 
it,  and  the  double  liability  imposed 
on  the  registered  stockholders,  we 
think  it  results  that  the  power  to 
transfer  stock,  like  other  personal 
property,  is  not  limited  by  the  mere 
fact  that  at  the  time  of  the  transfer 
the  bank,  which  was  a  going  concern, 
was  insolvent  in  the  sense  that  its  as- 
sets, if  liquidated,  would  not  dis- 
charge its  liabilities,  unless  it  be 
ehown  that  the  seller  was  aware  of 
the  fact  and  had  sold  his  stock  to 
avoid  the  double  liability  which  was 
impending. ' ' 
Where    the    complainant    fails    to 
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show  knowledge  of  the  bank's  insol- 
vency or  a  fraudulent  intent  on  the 
part  of  the  defendant,  the  latter  is 
not  liable  although  he  fails  to  show 
ihat  the  transferee  is  financially  re- 
sponsible. Fowler  v.  Grouse,  ITS  Fed. 
646. 

To  hold  the  transferrer  liable  he 
need  not  have  had  actual  knowledge 
of  the  insolvency  of  the  bank  at  the 
time  of  the  transfer,  but  it  is  snfGcient 
if  he  had  reason  to  apprehend  its 
failure,  and  made  the  transfer  to  re- 
lieve himself  from  liability.  Coz  v. 
Montague,  78  Fed.  S45.  See  b1?o  Ue- 
Donald  v.  Dewey,  202  U.  S.  510,  50 
L.  Ed.  1128,  6  Ann.  Cas.  419. 

Although  a  stockholder  in  a  stale 
bank  may  transfer  his  stock  when  tbo 
bank  is  in  a  failing  condition,  he  can- 
not after  its  insolvency  be  held  lia- 
ble, in  the  absence  of  proof  of  bad 
faith  and  that  he  knew  of  the  bank  's 
condition,  and  the  burden  of  proof  a,i 
to  this  is  on  a  creditor  or  receiver  seek- 
ing to  hqld  him  liable.  Foster  v.  Row, 
120  Mieh.  1,  77  Am.  St.  Eep.  565,  79 
N.  W.  696. 

»T  McDonald  v.  Dewey,"  202  V.  8. 
510,  50  L.  Ed.  1128,  6  Ann.  Cas.  419. 

"It  is  not  necessary  to  show  that 
(bey  were  persons  of  responsibility 
equal  to  that  of  the  original  stock- 
bolder.  It  is  sufficient  that  they  were 
responsible  tu  an  amount  called  for 
by  the  necessities  of  the  case — in  other 
ivorda,  in  an  amount  sufficient  to  indi- 
cate that  thij  creditors  of  the  bank 
were  not  damnified  by  the  change  of 
ownership."  McDonald  v.  Dewey,  202 
V.  a.  510,  50  L.  Ed.  112S,  6  Ann.  Cua. 
419. 
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the  burden  of  aflBnnatively  showing  that  fact*  And  the  burden  U 
also  on  him  to  show  that  an  insolvent  transferee  subsequently  trans- 
ferred the  stock  to  a  person  financially  responsible.** 

§4203. Tranafen  to  persons  not  legal^  liable  a«  stock- 

holdars.  In  order  to  relieve  the  transferrer  from  his  statutory  lia- 
bility or  from  liability  for  the  balance  due  on  his  stock,  the  transfer 
must  not  only  be  made  to  a  person  legally  capable  of  holding  the 
stock  transferred,  but  also  to  one  who  is  legally  capable  of  assuming 
the  obligations  of  a  stockholder,  and  who  is  not  at  liberty  to  repudiate 
thcm.^  So  a  person  who  transfers  stock  to  an  infant  will  remain  liable 
to  creditors  unless  the  infant  has  in  the  meantime  attained  his  ma- 
jority and  ratified  the  transfer,  even  though  the  corporation  was 
solvent  when  the  transfer  was  made.'  Nor  can  a  stockholder  escape 
liability  by  a  transfer  to  the  corporation,'  or  to  a  third  person  as 


M  McDonald  v.  Dewey,  202  n.  S.  510, 
50  L.  E<1.  IIZS,  6  Ann.  Can.  419  (dis- 
tingaiBhing  Stuart  v.  Hajden,  169  U. 
U.  1,  42  L.  Ed.  839) ;  Powler  v.  Grouse, 
175  Fed.  646. 

n  People 'a  Home  Sav.  Bank  v.  Biek- 
flrd,  139  CbI.  285,  73  Pac.  838. 

I  nmtod  states.  In  re  Grand  Bapids 
Pnmiture  Agency,  209  Fed.  48.1;  Ald- 
rieh  v.  Bingham,  131  Fed.  363.  See 
also  Johiuoii  V.  Lallin,  5  Dill.  65,  Fed. 
Cas.  No,  7,393,  aff'd  103  U.  8.  800, 
26  L.  Ed.  532. 

OaUfoniU.  Welch  t.  Sargent,  127 
Cal.  72,  50  Pac.  319. 

lowK.  Wishard  v.  Hansen,  99  Iowa 
307,  61  Am.  St.  Hep.  23S,  68  N.  W.  691. 

MaiTland.  Rider  v.  Morrison,  54 
Hd.  429. 

MlcUgMi.  See  Foster  v.  Bow,  leo 
Mich.  1,  77  Am.  Bt.  Rep.  565,  79  N.  W. 


aAldrich  v.  Bingham,  131  Fed.  363; 
Foster  v.  Lincoln's  Ei'r,  79  Fed.  170; 
Symon's  Case,  5  Ch.  App.  298;  Mann's 
Case,  3  Cb.  App.  459,  note;  Capper's 
Case,  3  Ch.  App.  458;  Csstello'a  Case, 
L.  B.  8  Eq.  504.  See  also  Johnson  v. 
Laflin,  5  Dill.  65,  Fed.  Cas.  No.  7,393, 
aff'd  103  U.  S.  800,  26  L.  Ed.  532. 

This  is  true  in  the  case  of  national 
bank  stoek  although  the  bank  ac- 
quiesces in  and  records  the-  transfer, 
since  the  liability  is  statutory  and  can- 
not be  waived  by  the  officers  of  the 
back.     Aldrieh  v.  Bingham,  131  Fed. 


696. 

Hew  York.  In  re  Reciprocity  Bank, 
22  N.  T.  9;  Nathan  v.  Whitlock,  9 
Paige  152. 

PemuylTanl*.  Burt  v.  Real  Estate 
Exchange,  175  Pa.  St.  619,  32  Am.  St. 
Rep.  858,  34  Atl.  923;  Aultman's  Ap- 
peal, 98  Pa.  St.  505. 

BisUnd.  Capper's  Case,  3  Cli.  App. 
458. 


A  transfer  of  his  stock  by  a  stock- 
holder in  a  national  bank  to  his  minor 
children,  when,  although  perhaps  not 
supposing  the  bank  to  be  actually  in- 
solvent, he  had  reason  to  auapect  ita 
unsoandneas,  and  with  the  intent  that, 
if  all  came  out  well,  the  children 
should  have  the  stock,  doea  not  re- 
lieve him  from  liability  to  cretlitors. 
Foster  v.  Lincoln 'a  Ex'r,  79  Fed.  170. 

As  to  the  liability  of  infants,  aee 
t  4187,  supra. 

*  United  States.    In  re  Orand  Bapids 

Furniture  Agency,  209  Fed.  48.3;  Glenn 

V.  Scott,  28  Fed.  804;  Johnson  v.  Laf- 

lin,  5  DiU.  65,  Fed.  Ca«.  No.  7,393, 
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trustee  for  it,*  or  to  another  corporation  which  has  ao  power  to  take 
aqd  hold  the  stock.*  But  a  stockholder  is  relieved  from  liability  hy 
surrendering  his  stock  to  the  corporation,  although  the  statute  fori>ids 
it  to  purchase  its  own  stock,  where  such  stock  is  subsequently  re- 
issued and  sold  to  other  persons.*  And  a  subscriber  who  causes  the 
stock  to  be  issued  to  a  third  person  as  trustee  to  be  sold  by  him  as 
treasury  stock  for  the  benefit  of  the  company  is  entitled  to  credit  on 
his  subscription  for  the  amount  received  by  the  corporation  as  a  re- 
sult of  such  sales.^ 

A  husband  does  not  remain  liable  as  a  stockholder  after  a  transfer 
to  his  wife,  if  the  transfer  is  made  in  good  faith,  and  a  married  woman 


aff'd  103  U.  a.  800,  26  L.  Ei.  532. 

Q«WgU.  "Walters  v.  Porter,  3  Ga. 
App.  73,  69  8.  E.  4S2. 

Ehum.  See  Abilene  State  Bank  v. 
Strachan,  89  Eao.  577,  4Q  L.  B.  A.  (N. 
S.)  668,  132  Pac.  200. 

lUmiMOta.  Harper  v.  Carroll,  66 
Uiun.  487,  60  N.  W.  610,  1069. 

Now  Toik.  la  re  Beeiprof^ity  Bank, 
22  N.  T.  B. 

Tbzml  San  Antonio  Hardware  Co. 
V.  Sanger,  —  Tei.  Civ.  App.  — ,  151 
S.  W.  1104. 

A  Rtoekholder  is  not  relieved  from 
liability  by  a  transfer  of  hia  stock  to 
the  corporation  at  a  time  wben  it  ia 
inatdvent  in  consideratioa  of  a  credit 
of  a  certain  amount  on  a  note  which 
it  is  pledged  to  secure.  Fitzpatrick 
V.  UcOregor,  133  Oa.  332,  25  L.  B.  A. 
(N.  S.)  60,  66  a  E.  859. 

A  sale  of  stock  to  satisfy  ths  nnpadd 
subscription  and  a  purchase  thereof  by 
the  corporation  at  a  time  when  it  ia 
insolvent  is  void  and  will  not  relievo 
the  subscriber  from  liability.  Tiger 
Bros,  V.  Bogera  Cotton  Cleaner  A  Gin 
Co.,  96  Ark.  1,  30  L.  R.  A.  (N.  S.)  694, 
Ann  Cas.  leiE  B  iS8,  130  S.  W.  586. 

A  donation  of  bank  stock  to  the 
bank  by  a  stockholder,  which  is  held 
by  the  bank  at  the  date  of  its  sus- 
pension, will  not  relieve  the  donor 
from  liability,  tboagfh  made  at  a  time 
when  the  bank  was  a  solvent,  going 


but  he  will  be  treated  as  sn 
equitable  owner  for  the  purpose  of 
enforcing  such  liability.  Bartb  v. 
Pock,  51  Mont.  418,  155  Pae.  282. 

Persons  who  organise  a  corporation 
and  transact  business  in  its  name  be- 
fore the  minimum  capital  stock  baa 
been  subscribed  cannot  escape  the  re- 
sulting statutory  liability  to  creditors 
by  selling  their  stock  to  the  corpora- 
tion itself  before  the  debts  are  In- 
enrred.  Such  an  attempted  sale  is  a 
device  to  evade  liability,  and  ia  in- 
effective and  void  as  to  creditors. 
Walters  v.  Porter,  3  Ga.  App.  73,  59 
B.  E.  452. 

As  to  the  right  of  a  eorporation  to 
subscribe  to  its  own  stock,  see  1 548, 

As  to  the  right  of  a  corporation  to 
acquire  and  holds  its  own  stock  gen- 
erally, see  i  1134  et  seq.,  supra. 

4  In  re  Grand  Bapids  Fumitnra 
Agency,  209  Fed.  483. 

a  Anglo- American  Land,  Mortgage 
&  Agency  Go.  v.  Lombard,  132  Fed. 
721,  certiorari  denied  196  TJ.  8.  638, 
49  L.  Ed.  630  (mem.  dee,). 

As  to  the  liability  of  other  corpora- 
tions, see  f  4189,  supra. 

8  Sargent  v.  Waterbury,  83  Ore.  159, 
161  Pao.  443,  rehearing  denied  83  Ore. 
159,  163  Pac.  418. 

Tin  re  Grand  Rapids  Furniture 
Agency,  209  Fed,  483. 
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is  capable,  in  the  particular  jurisdiction,  of  assuming  the  liability  of 
a  stockholder.* 

A  person  does  not  remain  liable  after  a  transfer  of  his  stock  be- 
cause of  the  fact  that  the  transferee  was  and  is  a  nonresident,  if  the 
transfer  was  in  good  faith.' 

§4204, TnuufeiB  prc^bited  by  statute.  In  some  jurisdic- 
tions there  are  statutes  expressly  prohibiting  transfers  by  stockholders 
of  a  corporatiim  when  it  is  insolvent,  or  in  contemplation  of  its  in- 
solvency. It  has  been  held  that  the  purpose  of  such  a  provision  is 
to  prevent  solvent  stockholders  from  escaping  their  statutory  lia- 
bilities to  existing  creditors  of  the  corporation  and  their  contractual 
liability  to  corporations  not  assentiog  to  the  transfer,  and  that  it 
does  not  render  a  stockholder  who  makes  an  absolute  bona  fide  sale 
of  his  stock  while  the  corporation  is  a  going  concern  liable  to  persons 
who  subsequently  become  creditors  of  the  corporation,  although  he 
makes  the  sale  in  the  belief  that  the  corporation  will  subsequently 
become  insolvent,  and  for  the  purpose  of  avoiding  liability."  Under 
a  statute  providing  that  no  person  shall  be  liable  as  a  stockholder 
' '  who  has,  in  good  faith  and  without  any  intent  to  evade  his  liability 
as  a  stockholder,  transferred  his  stock,  on  the  books  of  the  corpora- 
tion, when  solvent,"  a  transferrer  of  stock  when  the  corporation  is 
insolvent  remains  liable  regardless  of  whether  he  knew,  or  had  reason 
to  know,  of  such  insolvency  or  not.*' 

It  is  also  sometimes  provided  by  statute  that  a  stockholder  shall  be 
liable  for  all  unpaid  instalments  on  stock  transferred  by  him  for 
the  purpose  of  defrauding  creditors.*' 

g£i06. Beefiatration  of  transfers.    If  there  is  no  charter  or 

statutory  requirement  that  transfers  of  stock  shall  be  registered  on 
the  books  of  the  corporation,  registration  is  not  necessary  either  to 
relieve  the  transferrer  from  liability  or  to  render  the  transferee 
liable.*'     By  the  weight  of  authority,  when  there  is  a  charter  or 

tSimmonB  v.  Dent,  IQ  Mo.  App.  288.  HMeCone;^  v.  Belton  Oil  ft  Gas  Oo., 

Ab  to  the  llabllitr  of  married  worn-  97   Minn.   190,  10ft  N.  W.  900;   In  re 

en,  see  HISS,  aapra.  People's  Livestock  Ins,  Co.,  S6  Uinn. 

•  Poster  V.  Row,  120  Mich.  1,  77  Am.  l.'^O,  37  N.  W.  468. 

St.  Eep.  5fl5,  79  N.  W.  696.  W  Cutting  v.  Damerel,  88  N.  T.  410; 

lOBinclair  v.  Ful!er,  158  N.  Y.  607,  Saylea  v.  Bates,  15  B.  I.  342,  5  AtL 

5.1  N.  E.  SIO,  aff'g  &  N.  Y.  App.  Div.  497. 

297,  41  N.  Y.  Snpp.  193.  This  ia  true  where  the  law  iloes  not 

11  Persons    v.    Qaritncr,    113    N.    T.  make  a  transfer  on  the  btnika  a  neceo- 

App.   Dlv.   597,   98   N,   Y,   Supp.   SOT,  sary  requiaite  to  title.    Dain  Mfg.  Oo. 

aft'd  188  N.  Y.  571,  80  N.  B.  1118.  v.  Trumbull  Seed  Co.,  95  Mo.  App.  144, 
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statutory  provision  that  transfers  must  be  made  or  registered  on 
the  books  of  the  corporation,  an  unregistered  transfer,  although  it 
may  be  good  as  between  the  parties,  is  not  good  as  against  creditors, 
and  will  not  relieve  the  transferrer  from  his  statutory  liability,  or 
from  liability  for  the  amount  remaining  unpaid  on  his  stock.^*    This 


69  &  W.  951,  followed  in  Standard 
Hopo  &  Twine  Co.  v.  Trumbull  Seed 
Co.,  95  Mo.  App.  147,  68  S.  W.  1115, 

As  to  the  nceeaaity  for  regiBtcring 
tranefers  generally,  Bee  I  37SB  et  seq., 

1*  United  BUtes.  Bankiu  v.  Fidelity 
InBuranee,  Trust  &  Safe  Deposit  Co., 
189  U.  8.  242,  47  L.  E.i.  792,  aff'g  108 
Fed,  475;  Robinson  v.  Southern  Nat. 
Bank,  180  U.  S.  295,  45  L.  E,l.  536; 
Mat'teeon  v.  Dent,  176  U.  S.  521,  44 
L.  Ed.  571,  aff'g  73  Minn.  170,  75  N. 
W,  J041;  Hawkins  v.  Glenn,  131  U.  8. 
319,  33  L.  Ed.  184;  Richmond  v.  Irons, 
lai  U.  8.  27,  30  L.  Ed.  804;  Whitney 
V.  Botler,  118  V.  8.  655,  30  L,  Ed.  268; 
Williams  v.  Vreeland,  244  Fed.  346; 
Brown  v.  Allehaeh,  166  Fed.  488;  Ken- 
yon  V.  Fowler,  155  Fed.  107,  afE'd  215 
U.  a  5S3,  54  L.  Ed.  341  (mem.  dec); 
MrDonald  v.  Dewey,  134  Fed,  528, 
judgment  aff'd  202  U.  S.  510,  50  L. 
£d.  1128,  6  L.  B.  A.  419;  Knicker- 
bocker TruHt  Co.  V.  Myers,  133  Fed, 
764,  judgment  aff'd  139  Fed.  Ill,  1 
L.  B.  A.  (N.  8.)  1171;  Srhofleld  v. 
Twining,  127  Fed,  486;  Giesen  v.  Lon- 
don &  N.  W.  MoTtg.  Co,,  102  Fed.  584; 
Borland  v.  Haven,  37  Fed.  394;  Irons 
V.  Manufacturers'  Nat.  Bank,  27  Fed. 
591 ;  Johnson  v.  Laflin,  5  Dill.  65,  Fed, 
Gas.  No.  7,393,  aJt'd  103  U.  8.  800,  26 
L,  Ed.  532.  See  also  Blackburn  v. 
Irvine,  205  Fed,  glT,  aff'g  198  Fed. 
360. 

OallfomlA.  Abbott  v.  Jack,  136  Gal. 
510,  6S  Pac.  257. 

Connecticut.  Rnssell  v.  Easterbrook, 
71  Conn.  60,  40  Atl.  905.  See  Davis 
V,  First  Baptist  Society,  44  Conn,  582. 

Ovorgla.  Freeman  v.  Jackson,  146 
Qa.  55,  90  8.  E,  467. 


Illinois.     Golden   t.  Cervenka,  278 

111.  409,  116  N.  E.  273;   Sherwood   v. 
Illinois  Trust  &  Savings  Bank,  195  III. 

112,  88  Am.  St.  Bep,  183,  «2  N.  E.  835; 
Kelly  V.  Killian,  133  111.  App.  102. 

Kaasaa.  Abilene  State  Bank  v. 
Strachan,  89  Kan.  577,  46  L.  H.  A. 
(N.  8.)  668,  132  Pac.  200;  Faulkner  v. 
Bank  of  Toppka,  77  Kan.  383,  94  Pac. 
153;  Henley  v.  Myers,  76  Kan,  723,  17 
1,.  E.  A.  (N.  8.)  779,  93  Pac.  168,  on 
rehearing  76  Kan.  736,  93  Pac.  173, 
judgment  aff'd  215  tJ.  S.  373,  54  L.  Ed. 
240;  Pine  v.  Western  Nat.  Bank,  63 
Kan.  462,  65  Paj;.  690;  Plumb  v.  Bank 
of  Enterprise,  48  Kan.  484,  29  Pac. 
699;  Topeka  Mfg.  Co.  v.  Hale,  39  Kan. 
23,  17  Pac.  601. 

Kentucky.  Bobinaon-Pettit  Co.  v. 
Snpp,  160  Ky.  445,  169  S.  W.  869; 
Bracken  t.  Nieol,  124  Ky.  628,  30  Ky. 
L.  Rep.  864,  11  L.  B,  A.  (N.  8.)  818, 
14  Ann.  Cas.  896,  99  B.  W.  920. 

Maine.  Barron  v.  Burrill,  86  Me.  72, 
29  Atl.  938;  Dane  v.  Young,  61  Me. 
160;  Fowler  v.  Ludwig,  34  Me.  i55. 

Muyland.  See  Kerr  v,  Urie,  86 
Md.  72,  38  L.  B.  A.  119,  63  Am.  St. 
Eep.  493,  37  Atl.  789;  Magruder  v.  Col- 
dlon,  44  Md,  349,  22  Am,  Rep,  47, 

HuBaclinB«tta.  Coyle  v.  Taunton 
Safe  Deposit  &  Trust  Co,,  216  Mass, 
156,  103  n.  E.  288;  Johnson  v.  Somer- 
ville  Dyeing  A  Bleaching  Co,,  15  Gray 
216, 


.  Hunt  V,  Seeger,  91  Minn. 
264,  98  N.  W.  91 ;  Harper  V.  Carroll, 
66  Minn.  487,  69  N.  W.  610,  1069; 
Basting  v.  Northern  Trust  Co,,  61 
Minn.  307,  63  N.  W.  721, 

BflMiB'^ppt  Krlger  v.  Hanover  Nat. 
Bank.  72  Miss.  462,  16  So.  351. 

MiSBOnil     Pullis   V.   Francioeua,   43 
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is  equally'  true  although  the  corporation  itself  is  the  transferee.*' 
And  it  has  also  been  held  to  be  true  although  registration  is  prevented 
by  the  fact  that  the  transfer  books  are  closed.*'  "This  doctrine  is 
based  on  the  theory  that  one  who  permits  his  name  to  appear  and  re- 
main on  the  books  of  a  corporation  as  a  ^areholder  is  estopped,  as 


Mo.  469;  McClaren  v.  Franciaeus,  43 
Mo.  452;  A.  Wight  Co.  v.  Steinke- 
Dieyer,  fl  Mo.  App.  S74. 

Now  JWBtV-  Hood  T.  UcNaughton, 
54  N.  J.  L.  425,  24  Atl.  497. 

New  York:.  Sliellijigtou  v.  Howland, 
53  N.  Y.  371;  Rii-hards  v.  Robio,  178 
App.  Div.  535,  16S  N.  Y.  Snpp.  780; 
Bichards  v.  Robin,  175  App.  Div.  296, 
162  N.  Y,  Supp.  12;  Van  Tuyl  v,  Robia, 
100  App.  Div,  41,  145  N.  Y.  Supp.  121, 
rev'g  SO  Misc.  360,  142  N.  Y.  Supp. 
535,  judgment  aff 'd  211  N.  Y.  540,  105 
N.  B.  1101;  Wheeler  v.  Werner,  140 
App.  Div.  695,  125  N.  Y.  Supp.  637  ; 
I'owera  v.  Enapp,  71  Hun  371,  25 
N.  Y.  Supp,  19,  158  N.  Y.  733,  53  N. 
E.  1131;  Cutting  v.  Damerel,  23  Hun 
339,  rev'd  88  N.  Y.  410;  Richards  v. 
Schwab,  101  Misc.  12S,  167  N.  Y.  Supp. 
536;  Mahoney  v.  Bemhard,  27  Misc. 
SS9,  58  N.  Y.  Supp.  748,  afE'd  45  App. 
Piv.  499,  63  N.  Y,  Supp.  642, 169  N.  Y. 
5S9,  62  N.  "E.  1097;  Richardson  v. 
Abendroth,  43  Barb.  162;  Worrall  v. 
JudsoD,  5  Barb.  210, 

OUo,  Herrick  v,  Wardwell,  58  Ohio 
St.  294,  50  N.  E.  903;  Harpold  v.  Sto- 
bart,  46  Ohio  St.  397,  IS  Am.  St.  Rep. 
618,  21  N.  E.  637. 

Oregon.  Hawkins  v.  Citizens'  Inv. 
Co.,  38  Ore.  544,  64  Pac.  320. 

PemuylTtmlai.  Kirsehler  t.  Wain- 
Wright,  255  Pa.  525,  L.  B.  A.  1917  E 
393,  100  Atl.  484;  Cook  v.  Carpenter, 
212  Pa,  177,  61  Atl.  804;  Burt  v.  Beat 
T.itBXe  Exchange,  175  Pa.  St.  619,  52 
Am.  St.  Eep.  858,  34  Atl.  923;  Bell's 
Appeal,  115  Pa,  St.  88,  2  Am.  St.  Bep. 
5;12,  8  Atl.  177. 

Boutli  OarOllBa.  Man  v.  Boykin,  79 
S.  C.  1,  128  Am.  St.  Hep.  830,  60  S.  E. 
17;  White  t.  Commercial  &  Farmers' 


Bank,  06  8.  C.  491,  97  Am.  St.  Bep.  fi03, 
45  S.  £.  94;  Parker  t.  Carolina  6av. 
Bank,  53  8.  -C.  583,  69  Am.  8t,  Bep. 
888,  31  8.  £.  673. 

leus.  See  Rieh  v.  Park,  —  Tex. 
Civ.  App.  — ,  177  8.  W.  184. 

Washington.  Walton  Lumber  Co.  v. 
Commonwealth  Lumber  Co.,  95  Wash. 
E95,  163  Pae,  762, 

England.  As  to  tbe  rule  in  England 
see  Johnson  v.  Laflin,  5  Dill.  65,  Fed. 
Cas.  No.  7,393,  afE'd  103  U.  S.  800,  26 
L.  Ed.  532. 

As  to  the  necessity  for  registering 
transfers  generally,  see  i  3789  et  aeq., 

That  unregistered  transfers  are  good 
as  between  the  parties,  see  S  3794'  et 
soq.,  supra. 

IS  Aa  where  bank  stock  is  trans- 
ferred to  the  bank  in  payment  of  an 
existing  debt.  Abilene  Sta*?  Bank  v. 
etraehan,  89  Kan.  577,  46  L.  B.  A. 
(N.  8.)  668,  132  Pac.  200. 

"Cook  V.  Carpenter,  212  Pa.  177, 
61  Atl.  804. 

The  act  under  which  a  corporation 
was  formed  made  shares  transferable 
upon  the  corporate  books,  subject  to 
provisions  of  by-laws.  By  the  terms 
of  tbe  by-laws  no  transfer  could  be 
made  while  the  books  were  closed.  At 
B.  time  when  the  boohs  were  dosed  the 
stock  of  a  stockholder  was  sold  at 
public  auction  and  transfer  could  not 
be  effected  to  the  purchaser.  In  the 
meantime  the  corporation  became  in- 
Folvent.  The  court  tpfu?ed  to  release 
the  member  wbose  stock  was  so  sold 
from  liabilitv.  "It  is  argued  by  ap- 
pellant," said  the  court,  "that  while 
this  by-law  may  prevent  the  issue  of 
a  new  certificate  to  the  purchaser  as 
311 
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between  himself  and  the  ereditors  of  the  eoneem,  to  deny  that  he  is 
a  shareholder."  1''  Even  under  this  rule,  shares  belonging  to  the 
estate  of  a  decedent  need  not  be  transferred  on  the  books  of  the  cor- 
poration to  the  executor  or  administrator,  in.  order  to  establish  lia- 
bility for  corporate  debts  against  the  estate.^* 

Some  few  courts  have  held  that  provisions  for  the  registration  of 
transfers  on  the  corporate  books  are  not  intended  for  the  protection 
of  creditors  of  the  corporation,  and  hence  that  the  transferrer  will 
not  continue  liable  to  such  creditors  merely  because  the  transfer  is 
not  so  recorded.^'  In  support  of  this  rule  as  applied  to  unpaid  sub- 
scriptions it  has  been  said  that  "a  creditor  of  the  corporation  is  fully 
protected  as  to  any  unpaid  balance  due  upon  subscriptions,  whether 
there  has  been  a  formal  transfer  or  not,  as  the  transferee  would  be 
liable  and  answerable  if  solvent,  and  if  insolvent  and  the  corporatiou 
was  insolvent  at  the  time  of  the  transfer   the  transferrer  would  be 


i-videace  of  hit  title,  mch  certificate 
ia  not  an  indiapensable  requirement 
to  the  change  of  ownership  of  the 
stock,  and  ^he  corregpoudin^  rear- 
rangement of  rights  between  the  eeller 
and  the  buyer.  However  this  ma^  be 
as  between  the  parties,  it  does  not 
reach  the  question  here  which  is  be- 
tween the  atoekholders  of  record  on 
the  company's  books  and  the  com- 
pany's creditors.  The  insolvency  of 
the  company  fixed  the  rights  of  the 
creditors,  and  the  company's  books 
are  not  only  recognized  in  all  the 
cases  as  the  best  evidence  of  the  re- 
sponsible ownership  of  the  stock  at 
that  time  but  the  tendency  is  to  treat 
them  as  con  elusive  on  that  point. 
If  the  sale  and  the  order  to  the  com- 
pany tcr  make  the  transfer  had  been 
given  while  the  books  were  open,  we 
do  not  say  that  the  mere  neglect  or 
even  refusal  of  the  company  to  make 
the  actual  entry  would  have  been  ef- 
fective to  prevent  the  release  <rf  the 
cppellant.  •  •  •  The  principle  of 
the  derisions  ia  that  the  trannfer  must 
be  complete  nnd  in  nci'ordance  with 
the  by-laws  of  the  corporation  to  Ox 
the  liability  of  the  transferee  and  re- 


lease the  transferrer.  To  begin  the 
recognition  of  irregular  or  ineon^lete 
transfers  wonld  be  to  open  the  d«or  to 
contests  over  colorable  or  diluted 
facts  and  sabject  the  rights  ef  credi- 
tors to  endless  litigation."  Cook  v. 
Carpenter,  212  Pa.  177,  61  Atl.  804. 

1')' Hawkins  t.  GitiEens'  Inv.  Co.,  SS 
Ore.  644,  94  Pae.  320. 

That  a  person  is  estopped  under 
sueb  circumistances,  see  1 4184,  anpra. 

!■  Qianella  v.  Blgelow,  96  Wis.  185, 
71  N.  W.  111. 

"Hall  A  Farley  v.  Alabama  Ttte- 
minal  ft  Improvement  Co.,  173  Ala. 
3B8,  Se  So.  235;  Henderson  t.  May- 
field  Woolen  Mills,  153  Ala.  629,  45 
8o.  211. 

In  Dain  Mfg.  Co.  v.  TrumbaU  Seed 
Co.,  95  Mo.  App.  144,  69  8.  W.  851, 
and  Standard  Bope  ft  Twine  Co.  v. 
Trnmbnil  Seed  Co.,  95  Mo.  App.  147, 
68  B.  W.  1115,  it  was  held  that  the 
transferrer  was  not  liable  although 
there  had  been  no  transfer  on  the 
books,  on  the  ground  that  the  statute 
did  not  make  a  transfer  on  the  books 
n  necessary  requisite  to  title.  But  see 
dictum  to  the  contrary  in  MeClaren  v. 
Franeiscns,  43  Mo.  452. 

312 


d  by  Google 


Ch.  56] 


Stock  akd  Stockholders 


[H205 


liable,  whether  the  transfer  was  formally  made  and  registered  or 
not"" 

Aceording  to  the  weight  of  autborityl  the  transferrer  is  relieved 
from  liability  where  be  has  done  all  that  eoald  be  reasonably  required 
of  bim  to  procure  a  transfer  on  the  books,  although  the  transfer  is 
not  in  fact  registered,  by  reason  of  the  fault  or  neglect  of  the  corporate 
ofScers.'^  Bat  this  rule  will  not  operate  to  relieve  from  liability  a 
transferrer  who  has  delivered  the  stock  to  an  officer  of  the  c<»pora- 


•OHendenran  v.  ICayfleld  Woolon 
Milla,  1S3  Ala.  625,  45  So.  211. 

aiTJnltad  StatM.  Earle  v.  Carson, 
188  U.  B.  42,  47  L.  Ed.  373,  Btt'g  107 
Fed.  039,  60  L.  B.  A.  266;  Mattenm  -v. 
Dent,  176  U.  B.  521,  44  L.  Ed.  571, 
afC'g  73  Miim.  170,  75  N.  W,  1041; 
Biehmond  v.  Irons,  121  U.  S.  27,  30  L. 
Ed.  864;  Whitney  t.  Butler,  118  V.  B. 
655,  30  L,  Ed.  266  (under  the 
National  Bank  Act) ;  UcDouald 
T.  Dewey,  134  Fed.  528,  judg- 
ment modi£ed  202  U.  8.  510,  50 
L.  Ed.  1I2S,  6  Ann.  Cas.  419;  Earle  v. 
Coyle,  97  Fed.  410,  aff'g  B5  Fed.  99. 
See  also  Aaiiey  v.  Kimball,  221  U.  8. 
514,  SS  I..  Ed.  834,  att'g  164  Fed.  830, 
and  199  Mau.  65,  85  N.  E.  91 ;  Black- 
burn V,  Irvine,  205  Fed.  217,  aff'g:  198 
Fed.  360;  Schofield  v.  Twining,  127 
Fed.  4S6;  Yonng  v.  McKay,  50  Fed. 
394;  Hayes  v.  Shoemaker,  39  Fed.  319; 
Johnson  v.  Laflin,  5  Dill.  65,  Fed.  Coe. 
No.  7,393,  aff'd  103  V.  B.  800,  SS  L. 
Ed.  532. 

Ariunms.  Bank  of  Midland  v.  Har- 
ris, 114  Ark.  344,  Ann.  Cas.  1916  B 
1255,  170  a.  W.  67;  Warren  v.  Nix,  97 
Ark.  374,  135  S.  W.  S96. 

OnuuctiCDt.  See  Buasell  v.  Easter- 
brook,  71  Conn.  50,  40  AtL  90S. 

Ctoorgla.  Freeman  v.  JackBon,  146 
Ga.  65,  90  8.  E.  467;  Jaekson  v.  Free- 
man, 20  Qa.  App.  767,  93  8.  E.  284. 

nilnola.  See  Qolden  t.  Cerveuka, 
278  ni.  409,  116  N.  E.  273. 


V.  Bank  of  Enterprise,  48  Kan.  484,  29 
Pac.  699. 

Kentucky.  Weakley  v.  McClarty, 
136  Ey.  S37,  136  Am.  St.  Bep.  279,  125 
S.  W.  265;  Bracken  v.  Nicol,  124  Ky. 
628,  30  Ey.  h.  Rep.  864,  11  L.  B.  A. 
(N.  8.)  818, 14  Ann.  Cwi.  896,  99  B.  W. 
920. 

Michigan.  See  Foater  t.  Bow,  120 
Mich.  1,  77  Am.  St  Bep.  565,  79  N.  W. 
696. 

Mtiniaaota.  Hunt  v.  Seeger,  91  Minn. 
264,  98  N.  W,  91.  Bee  also  Basting  v. 
Northern  Tmst  Co.,  61  Minn.  307,  63 
N.  W.  721. 

Naw  York.  Bichardji  t.  Bobin,  178 
App.  Div.  535,  165  N.  T.  Snpp.  780. 
See  also  Chemical  Nat.  Bank  t.  Col- 
well,  132  N.  Y.  250,  30  N.  B.  644,  rev'g 
16  Daly  28;  Bicharde  t.  Schwab,  101 
MUc.  128,  16T  N,  Y.  Snpp.  536. 

Oregon.  See  Hawkins  v.  Citizens' 
Inv.  Co.,  38  Ore.  544,  «4  Pac.  320. 

Tenneaws.  Cox  t.  Elmeudoif,  97 
Tenn.  618,  37  6.  W.  387. 

WaiUngton.  See  Walton  Lnmber 
Co.  V.  Commonwealth  Lumber  Co.,  95 
Wash.  295,  163  Pac.  762. 

This  is  equally  troe,  although  the 
transferrer  is  a  director  of  the  cor- 
poration. Braeken  v.  Nicol,  124  Ey. 
628,  30  Ky.  L.  Bep.  864,  11  L.  B.  A. 
(N.  8.)  818,  14  Ann.  Cas.  896,  99  a  W. 
920. 

"All   that  can   be   required   of  the 

assigning  stockholder  is  the  absence 

See  Henley  v.  Myers,  76      of  any  reason  to  doubt  the  good  faith 

Kan.  723,  17  L.  B.  A.  (N,  8.)  779,  93      or  intention  of  the  bank  officer,  who 

Pac.   168,  173;  Pine  v.  Western  Nat.      promises  to  enter  the  transfer. "  Hnnt 

Bank,  63  Kan.  462,  65  Pac.  690;  Plumb      v.  Seeger,  91  Mion.  264,  98  N.  W.  91. 
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■tion  B8  a  vendee,  and  not  for  the  purpose  of  having  the  transfer 
registered."*  Nor  will  it  relieve  the  transferrer  where  the  eorpiwate 
officers  are  justified  in  refusing  to  register  the  transfer,  as  where  the 
stock  has  never  been  delivered  as  between  the  parties;  "■  or  the  trans- 
feree has  never  accepted  or  assented  to  the  transfer."  In  some  juris- 
dictions it  is  held  that  there  must  be  an  actual  transfer  on  the  cor- 


It  is  Bofficient  if  the  tr&ssterrer  of 
bank  stock  delivers  it  to  tbe  cashier 
of  tke  bank,  properly  indorsed,  with 
tbe  underatanding,  express  or  implied, 
that  the  Utter  wUI  do  what  is  neces- 
sary to  effectuate  a  legal  transfer  on 
the  books.  An  express  direction  to 
the  officer  to  register  the  transfer  need 
not  be  shown  if  it  appears  that  he 
knew  that  such  was  the  intention  and 
understanding.  Weakley  v.  McClarty, 
136  Ky.  837,  13S  Am.  8t.  Bep.  279,  125 
8.  W.  285. 

Bo  he  is  relieved  from  liability 
where  he  asks  the  manager  of  the 
bank  to  whom  he  has  sold  the  stock 
whether  it  has  be?n  transferred  on  the 
books  and  is  informed  by  him  that  it 
has  been.  Richards  v.  Bobin,  178  N. 
Y.  App.  Div.  535,  165  N.  T.  8upp. 
780. 

Under  such  eircnmstancee  the  per- 
son from  whom  the  transferrer  par- 
chased  the  stock,  and  in  whose  name  it 
still  stands  on  the  books  is  released. 
Richards  v.  Kobin,  178  N.  T.  App.  Biv. 
535,   165  N.  y.  Sopp.  780. 

The  transferrer  is  not  relieved  from 
liability  because  the  secretary  of  the 
corporation  agrees  to  transfer  the 
stock  when  it  is  delivered  to  him, 
where  it  is  never  so  delivered.  Rich- 
ards V.  Schwab,  101  .N.  Y.  MUe.  1£S, 
167  N.  Y.  Snpp.  535. 

In  Earpold  v.  Stobart,  46  Ohio  St. 
SB7,  15  Am.  St.  Rep.  618,  21  N.  E. 
637,  the  traM'errer  was  held  liable 
where  the  transfer  was  entered  in  a 
small  book  nt  the  office  of  the  cor- 
poration, and  it  was  then  understood 
that  the  secretary  would  enter  it  in 
the    stock    book,    which    was    at    his 


hoase,  bat  he  neglected  to  do  ao. 

As  to  what  constitutes  a  waiver  of 
a  notice  of  withdrawal  from  an  unin- 
corporated joint  stock  company  or  vol- 
untary association,  and  of  a  request 
to  transfer  the  withdrawing  member's 
stock  on  the  books,  see  Bradford  v. 
National  Benefit  Ass'n,  26  App.  Can. 
(D.  C.)  268. 

See  also  i  3810,  anpra. 

As  to  the  effect  of  a  failure  or  re- 
fusal to  register  transfev  generally, 
eee  i  3809,  snpra, 

«  Richmond  v.  Irons,  121  n.  S.  27, 
30  L.  Ed.  864;  Hawkins  v.  Citisens' 
Inv.  Co.,  38  Ore.  544,  64  Pac.  330. 

One  who  sold  stock  to  the  cashier 
of  a  national  bank  and  delivered  it  to 
him  with  a  blank  assignment,  and  told 
him  to  transfer  it  on  the  books  was 
held  to  be  liable  where  he  did  noth- 
ing further  to  procure  a  transfer  and 
no  transfer  was  made,  and  the  cash- 
ier stated  that  his  wife  might  want 
the  stock.  Freeman  v.  Jackson,  146 
Ga.  55,  90  8.  E.  467. 

On  a  second  appeal  to  the  court  of 
appeals  in  this  case  it  was  held  that 
the  evidence  was  sufficient  to  remove 
the  uncertainty  as  to  the  purchaser 
referred  to  in  the  opinion  on  the 
first  appeal,  and  to  show  that  the 
seller  had  done  all  that  he  could  have 
done  to  procure  a  tran>ifer,  and  hence 
that  he  was  relieved  from  liability. 
Jackson  v.  Freeman,  20  Ga.  App.  767, 
93  a  E.  284. 

**  Russell  V.  Eaaterbrook,  71  Conn, 
50,  40  Atl.  905. 

M  Vermont  Marble  Co.  v.  Declei! 
Granite  Co.,  135  Cal.  579,  56  L.  R.  A. 
728,  87  Am.  St.  Rep.  143,  67  Pac,  1057. 
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porate  books  to  relieve  the  transferrer  from  liability,  and  that  it  is 
not  sufficient  that  he  has  done  all  that  a  careful  and  prudent  man 
could  do  to  procure  such  a  transfer,  since  he  could  have  ctunpelled 
the  corporate  officers  to  make  it  by  process  of  law." 

There  is  swne  authority  for  saying  that,  when  a  transfer  of  stock 
is  not  registered  on  the  books  of  the  corporation,  the  transferee  can- 
not be  held  liable ;  ■•  but  the  weig^it  of  authority  is  to  the  contrary," 
especially  "where  the  transferrer  is  bankrupt,  and  the  transferee,  who 
is  the  real  owner  of  the  stock,  fails  to  have  the  transfer  registered  for 

Y.  MiHC  360,  143  N.  T.  Bupp.  535, 
judBment  aff'd  211  N.  Y.  540,  105  N. 
E.  1101;  Wfaseler  v,  Werner,  140  N. 
Y.  App.  Div.  6BS,  125  N.  Y.  Supp.  837; 
Mahonej  v,  Bernhard,  45  N.  Y.  App. 
Div.  499,  83  N.  Y.  Supp.  642,  afE'g  27 
N.  Y.  Miac.  339,  58  N.  Y.  Supp.  748, 
judgment  aff'd  169  N.  Y.  589,  62  N. 
K  1097. 

To  ftllow  the  transferee  to  escape 
liability  under  iucb  ciroumBtanees 
"would  be  to  allow  the  real  stock- 
holder  to  profit  by  his  own  wrong,  and 
bj  his  failure  to  do  what  be  ought 
to  have  done,  to  avoid  the  liability 
put  uptm  him  by  the  statute."  Bob- 
iuBon-Pettit  Co.  v.  Sapp,  160  Ky.  445, 


«Man  V.  Boykin,  79  a  C.  1,  128 
Am.  at.  Eep.  830,  60  8.  E.  17;  White 
V.  Commercial  &  Farmers'  Bank,  88 
S.  C.  491,  97  Am.  St.  Eep.  803,  45  8. 
E.  94.  See  also  Earpold  v.  Btobart, 
46  Ohio  St.  397,  15  Am.  St.  Bep.  618, 
21  N.  E.  637. 

BSUarlbrough  Mfg.  Co.  v.  Smith, 
2  Conn.  679;  Topeka  Mfg.  Co.  v.  Hale, 
39  Kan.  23,  17  Pac.  601.  See  also 
People's  Home  Say.  Bank  v.  Stadt- 
nioUer,  150  Cal.  106,  88  Pac  280; 
Branson  v.  Oregoni&n  By,  Co.,  10  Ore. 
278;  Cook  v.  Carpenter,  212  Pa.  177, 
81  Atl.  804;  Cleveland  v.  Burnham, 
64  Wis.  347,  25  N.  W.  407. 

A  purchaser  of  stock  is  not  liable 
under  the  Minnesota  statute,  where 
the  stock  has  never  been  registered  in 
his  name,  and  he  has  never  acted  or 
held  himself  ont  as  a  stockholder,  and 
has  in  no  way  interfered  with  the  lia- 
bility of  his  vendors.  Hamilton,  v. 
Loeb,  186  Fed.  7,  aft'g  179  Fed.  728, 
certiorari  denied  223  U.  8.  720,  SB  L. 
Ed.  629  (mem.  dec). 

"7  White  v.  G.  W.  Marquardt  6 
Sons,  105  Iowa  145,  74  N.  W.  930j 
Bobinson-Pettit  Co.  v.  Sapp,  160  Ky. 
445,  169  S.  W.  869;  Foster  v.  Bow,  120 
Mich.  1,  77  Am.  8t.  Eep.  565,  79  N. 
W.  696;  BIssell  v.  Heath,  93  Mich. 
472,  57  N.  W.  585;  McDowall  v.  Shee- 
ban,  129  N.  T.  200,  29  N.  E.  299; 
Shellington  v.  Howland,  53  N.  Y.  371; 
Bichards  v.  Bobin,  178  N.  Y.  App. 
DIt.  535,  165  N.  T.  Supp.  780;  Van 
Tnyl  V.  Bobin,  180  N.  Y.  App.  Div. 
41,  145  N.  Y.  Supp.  121,  rev'g  80  N. 
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A  transferee  of  national  bank  stock 
to  whom  the  bank  has  issued  a  stock 
certificate  is  liable  although  the  stock 
has  never  been  transferred  to  him 
on  the  corporate  books.  Laing  v. 
Burley,  101   111.  591, 

Where  the  purchaser  of  stock  in  a 
bank  deposited  it  with  the  bank  as 
collateral  for  a  loan,  with  which'  the 
stock  was  purchased,  but  on  repay- 
ment of  the  loan,  the  bank  having 
suspended,  refused  to  take  the  stock, 
it  was  held  that  he  was  the  owner  of 
the  stock,  and  individually  liable,  not- 
withstanding the  stock  had  never 
been  transferred  to  him  on  the  books 
of  the  bank.  Foster  v.  Bow,  120 
Mich.  1,  77  Am.  St.  Bep.  565,  79  N. 
W.  896. 

See  also  g  4185,  supra. 
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the  express  purpose  of  avoiding  the  liability ;  ^  or  where  the  trans- 
feree takes  the  stock  with  knowledge  that  the  transferrer  has  agreed 
not  to  oSer  it  for  transfer  on  the  books  for  a  certain  length  of  time."^ 
It  is  sometimes  expressly  provided  by  the  charter,  however,  that  only 
the  registered  owner  shall  be  liable.^ 

Where  both  the  transferrer  and  the  transferee  are  liable,  creditors 
may  elect  which  they  will  hold,  although,  of  course,  they  are  entitled 
to  but  one  satisfaction  of  the  liability.'^  ■ 

Since  an  unr^istered  transfer  is  good  as  between  the  parties," 
the  transferrer  has  a  right  to  recover  from  the  transferee  any  amount 
he  is  compelled  to  pay  by  reason  of  hjs  name  appearing  on  the  books 
of  the  corporation  after  the  transfer  has  been  made,"  unless  prevented 
by  some  special  agreement  between  them.** 

A  person  cannot  be  made  liable  as  a  stockholder  by  a  transfer  of 
stock  to  him  on  the  corporate  books  without  his  consent,  unless  after 
acquiring  knowledge  of  the  facts,  he  acquiesces  therein.** 

§  4206.  —  —  EecOTding  transfers  in  public  office.   It  has  been  held 

that  the  Kansas  statute  providing  that  as  soon  as  a  transfer  is  shown 
on  the  books  of  the  corporation  the  president  and  secretary  shall  file 
with  the  secretary  of  state  a  statement  of  such  change  of  ownership, 
and  that  no  transfer  of  stock  shall  be  valid  or  binding  until  such 
statement  is  so  made,  imposes  upon  those  who  owned  stock  at  the 
time  of  its  enactment  and  afterwards  sold  it,  the  duty,  in  order  to  re- 
lieve themselves  of  liability  for  debts  of  the  company,  of  procuring 
a  record  thereof  to  be  made  in  the  office  of  the  secretary  of  state ;  and 

■a  Bobinson-Pettit  Co.  t.  Sapp,  160  La.  S6;    Cliuton   &,  P.  E.  K.  Co.  v. 

Kj.  445,  169  8.  W.  869.  Ebsdii,  14  La.   Ann.  S16. 

» Gordon   v.   Cummuiga,   78  Wash.  H&nrland.    Brinkle^  v.  E&mbletou, 

515,  139  Pac  48B.  67   Md.    169,   8    Atl.   904j    Hntzler   v. 

SOBrown  v.  Allebach,  166  Fed.  4S8;  Lord,  64  Md.  534,  3  Atl.   89L 

Brown  t.  Artman,  166  Fed.  4SS.  Haw  Tork.     Johnson   v.   Underliin, 

Such  a.  provision  does  not  relieve  52  N.  T.  203. 

from  liabilit;  the  real  owner  of  st<Kk  Ohio.     Harpold  v.  Stobart,  46  Ohio 

which  ia  registered  in  the  name  of  ao-  Bl.  397,  15  Am.  St.  Bep.  618,  21  N.  E. 

other.      Brown    v.    Artman,   166   Fed.  637. 

485.  Sonth  Oarollna.    Man  v.  Boykln,  79 

SI  See  S  4185,  gnpra.  8.  C.  1,  123   Am.  Bt.  Bep.  S3D,  60   8. 

S>  See  {  3794,  supra.  £.  17. 

38  minoli.     Kellogg  v.  Btockwell,  75  Bee  alio  {  379 

111.  68,  MTreadway 

Kentucky.      Bob  in  son -Pet  tit    Co.   v.  App.  122. 

8app,  160  Ky.  445,  169  a  W.  869.  MSee  j  4184,  supra. 

IiOulMaoB.     QiTTdon   v.    Parker,  10 
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that,  although  one  who  sells  stock  under  such  circumstances  causes 
a  transfer  thereof  to  be  duly  entered  on  the  books  of  the  company, 
Ihereby  charging  the  corporate  officers  with  a  duty  under  the  statute 
to  cause  the  public  record  to  be  made,  he  remains  liable  if  it  is  not 
made,  in  the  absence  of  a  showing  that  he  took  any  steps  to  compel 
or  urge  the  designated  of&cers  to  make  it,  or  even  requested  or  de- 
manded them  to  perform  their  duty  in  the  premises.**  As  so  con- 
strued the  statute  is  not  invalid  as  to  persons  owning  stock  at  the 
time  of  its  enactment  as  impairing  the  obligation  of  the  contract  re- 
sulting from  such  ownership,  since  it  imposes  no  restraint  upon  the 
transfer  of  the  stock,  but  relates  only  to  the  means  by  which  transfers 
may  be  accomplished  and  the  manner  in  which  they  may  be  evidenced, 
and  is  essentially  a.  matter  of  method  or  procedure  rather  than  one 
of  ultimate  substantial  rights." 

In  Illinois,  on  the  other  hand,  it  has  been  held  that  the  record  by 
which  it  is  determined  who  are  stockholders  for  the  purpose  of  en- 
forcing a  statutory  liability  is  the  record  of  the  corporation  itself, 
rather  than  the  record  of  stockholders  required  to  be  kept  in  office  of 
the  recorder,  and  hence  that  a  transferee  of  stock  cannot  escape  lia- 
bility because  the  transfer  was  not  recorded  in  the  recorder's  office 
dnring  the  time  he  held  it."  And  in  Arkansas  it  is  held  that  it  is 
not  necessary,  in  order  to  relieve  the  transferrer  from  liability,  that 
a  certificate  of  the  transfer  be  deposited  in  the  <^ce  of  the  county 
clerk,  as  required  by  the  statute." 

§4207. Apportionment  and  distribation  where  both  toaiu- 

ferrer  and  transferee  are  liable.    Where  both  the  transferrer  and  the 

n  Henley  v.  M^ers,  76  Ran.  7S3,  17  ing  notice  to  the  public,  and  the  law 

L.  B.  A.    (N.   8.)    779,  93  Pac,   168,  sUows  a  period  of  ten  daya  within 

on  rehearing  76  Kan.  7:i6,  92  Pac.  173,  which  the  transfer  on  the  recOTds  of 

judgment   sff'd   215   U.  S.   373,  54  L.  the  bank  ma^'  be  filed  for  record  in 

Ed,  240.  the  reeorder'a  oflSce.     The  Btoekhold- 

S1  Henley  t.  Myera,  76  Kan.  723,  17  ere   are   held   liable,   not   because   of 

li.  B.  A.  (N.  S.)   779,  93  Pa*.  168,  on  actual  notice  to  any  particular  ered- 

rebearing   76  Ean.   736,  93   Pac.   173,  Hor   that   any   particular   person   is   a 

judgment   alf'd   2IS  U.  8.  373,  54  L.  ato«kholder,  but  because  the  law  im- 

Ktl.  240.  pcees  the  liability,  and  the  record  in 

■•Golden  y.  Cervenka,  278  HI.  409,  the   recorder's   office   is   for   the   oon- 

116  N.  S.  273.  venience  of  perflona  dealing  with  the 

"The  recorfl  by  which  it  ia  deter-  bank    in    ascertaining     who     are   the 

mined    who    arc   the   atockholders    of  Btockholders. "      Golden   v.   Cervenka, 

the  bank  is  the  record  rf  the  bank  it-  S78  III.  409,  118  N.  E.  273. 

self.      The    record    in    the    recorder's  » Warren  v.  Nix,  97  Ark.  374,  13S 

office  ia  a  convenient  method  of  giv-  6.  W.  896.    See  also  f  3787,  supra. 
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transferee  are  liable,  some  courts  have  held  that  creditors  are  en- 
titled to  recover  severally  a^j^ainst  each,  as  though  the  liability  were 
wholly  his  own,  although  if  the  liability  is  limited,  they  can  have 
but  one  satisfaction.^  So,  under  a  provision  that  the  amount  of  the 
liability  may  be  "recovered  of  the  stockholders  who  were  such  when 
.  the  debt  was  contracted  or  the  loss  or  damage  sustained,  or  of  any 
subsequent  stockholder,"  it  has  been  held  that  both  the  vendor  of 
stock  who  owned  it  when  the  debt  sought  to  be  enforced  against  the 
Btockbolder  was  contracted  and  his  vendee  may  be  joined  as  defend- 
ants in  a  single  suit,  although  there  can  be  but  one  recovery.*^ 

In  some  of  the  states  where  the  transferrer  is  not  relieved  from 
liability  by  the  transfer,  it  is  held  that  his  liability  is  secondary  only, 
and  that  the  owner  of  the  stock  at  the  time  of  the  commencement  of 
the  suit  or  action  to  enforce  tho  liability  is  primarily  liable."  Where 
this  rule  obtains,  some  courts  have  held  that  the'  liability  of  the 
present  stockholders  must  first  be  exhausted  before  recourse  is  had 
agUDSt  a  former  stockholder  who  has  in  good  faith  transferred  his 
stoek.^  In  other  jurisdictions,  however,  it  has  been  held  that  while, 
when  the  liability  of  all  the  stockholders  is  determined  in  a  single 
suit,  to  which  both  the  transferrers  and  transferees  are  parties,  and 
judgment  is  uitered  against  them  all,  the  liability  of  the  transferrers 
cannot  be  enforced  until  an  unsuccessful  effort  has  been  made  to  col- 
lect from  the  transferees,**  a  person  who  has  transferred  his  stock 

W  Chatham  Bank    of   Savannah   v.  at  the  decree,  and  a  sufficient  fond 

Brobston,  99  Qa.  801,  27  S.  E.  790.  cannot  be  raised  by  asaeasmeat  upon 

41  MoBler  Safe  Co.  V.  Guardian  TniBt  solvent  existing  stocbholdei'd  to  Bat- 
Co.,  208  N.  T.  S24,  101  N.  E.  7Se,  mod-  isfy  aU  erediton,  the  stockh^der  who 
ifying  and  aff 'g  judgment  153  N.  T.  has  thus  assigned  his  Mock  is  liable." 
App.  Div.  117,  138  N.  Y.  Supp.  2B8.  Porton  v.  Hall,  75  Ohio  8t.  502,  80 

UBogan  T.  Illinois  Trast  &  Savings  N.  £.  11. 

Bank,  B3  111.  App.  39,  aff'd  194  III.  MPoaton  v.  Hull,  75  Ohio  St.  502, 

600,  62  N.  E.  834;  Way  v.  Uooers,  135  SO  N.  B.  11. 

Minn.  33B,  160  N.  W.  1014;  Tiffany  v.  MWillins   v.   Mann,  91   Minn.  4S4, 

Giesen,  B6  Minn.  488,  105  N.  W.  901 ;  '  98  N.  W.  S41,  807.    Bee  also  Tiffany 

Williua  V.  Maun,  91  Minn.  404,  98  N.  v.   Qiesen,   90  Minn.   488,   105  N.  W. 

W.  341,  867;  Markell  v.  Bay,  75  Minn.  901. 
138,  77  N.  W.  788;  Harper  v.  Carroll, 
m  iSina.  487,  69  N.  W.  610,  1069; 

Poaton  V.  Hull,  75  Ohio  St.  602,  ^80  fails  to  respond  to  execntion  agaiaat 

N.  E.  II;  Security  State  Bank  V.  Oku>  him    for    his   liability    for    the   same 

'  'son,  39  a.  D.  232,  163  N.  W.  1040.  iStock;  and  it  is  error  to  enter  a  judg- 

Under   this   rule,   "where   a   stock-  meat  which   permits  the  creditors  to 

holder    in    good    faith    transfers    hia  collect   twice   for   the   same   block   of 

Stock  to  one  who  afterwards  becomes  stock,   once  from  the   transferee,  and 

insolvent  and  is  insolvent  at  the  time  again  from  the  transferrer.    H&rper  v. 
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since  the  mdebtedneas  was  incurred  may  be  held  liable  in  an  inde- 
pendent action,  without  making  the  transferee  a  party.** 

"The  degree  in  which  a  transf eirer 's  liability  is  secondary  depends 
not  on  the  date  of  his  transfer,  but  on  the  number  of  subsequent  trans- 
fers of  the  same  block  of  stock."  *"  Hence  "the  liability  of  each 
transferrer  of  a  block  of  stock  is  secondary  only  to  the  liability  of 
the  saceeeding  holders  of  the  same  block  of  stock,  and  not  *  •  * 
secondary  to  the  liability  of  all  subsequent  transferrers  of  other  and 
different  blocks  of  stock. "*^  The  liability  of  the  transferrer  is  "for 
such  portion  <m\y  of  the  corporate  debts  existing  at  the  time  of  the 
transfer  and  remaining  unpaid  as  will  be  equal  to  the  proportion 
which  the  capital  stock  assigned  bears  to  the  entire  capital  stock  held 
by  solvent  stockholders  within  the  jarisdictjon  liable  in  respect  to  the 
same  debts,  to  be  ascertained  at  the  time  judgment  is  rendered."** 
But  although  he  is  only  liable  for  his  proportiim  of  the  corporate  in- 
debtedness existing  at  the  time  of  the  transfer,  he  is  liable  for  that 
share,  and  is  not  relieved  from  snefa  liabilify  because  this  amount 
has  already  been  collected  from  others  reached  before  him  in  the 
order  of  liability  adopted  by  the  court.*  Differ^it  transferrers  of 
different  blocks  of  stock  will  necessarily  contribute  differwt  amounts 
where  old  debts  have  been  paid  and  new  ones  incurred  in  the  mean- 
time.'* 

The  liability  of  the  transferrer,  like  that  of  the  present  stockholder, 

Carroll,  66  Hinn.  4S7,  69  N.  W.  610,  W  Harper  v.  Carroll,  66  Hinn.  487, 

10«D.  6B  N.  W.  610,  1069. 

"Thii  u  in  harmony  with  the  gen-  47  Harper  v.  Carroll,  66  Uinn.  487, 
eral  equity  rule  that,  where  a  ered-  flS  N.  W.  610,  1069. 
Itor  bu  a  remedy  ogainat  two  funds  UPoaton  v.   Hull,  75  Ohio  St.  S02, 
tor  the  jAjmeat  of  hla  debt,  the  one  80  N.  E.  11.    And  a«e  to  the  same 
primarilj   and    the    other   ieeondarily  effect  Harper  v.  Carroll,  66  Hinn.  487, 
liable,  he  maj  be  compelled  to  reurt  69  N.  W.  610,  1069;  Harpold  v.  Sto- 
le  the   fund   flrtrt   liable  for  its  paj-  Iwrt,  46  Ohio  St.  307,  15  Am.  Bt.  Bep. 
nient,    and    to    ezhauat    his    remedy  618,  21  N.  E.  637. 
against    it    before    resorting    to    the  40  Harper  t,   Carroll,  06  Uino.  487, 
other."     WilliuB   v.   Mann,   Bl   Minn.  68  N.  W.  610,  1089. 
494,  B8  N.  W.  341,  867.  » Harper  v.  Carroll,  66  Minn,  487, 

tl  Tiffany  v.  Oiesen,  96  Ulun.  48B,  69  N.  W.  610,  1069. 

105  N.  W.  901.  For  the  purpass  of  fdrmlnj  the  pro- 

If   the  tranaferrer   desirea   to   have  portion   by   which   to   ascertain   what 

the  transferee  made  a  party,  so  that  part   of  the  indebtedneis  eziating  at 

exeention  may  iasne  against  him  in  the  time  of  the   transfer  he  ebould 

the  first  inHtance,  he  should  make  an  pay,  "the  stock  (or  liability)  of  aueh 

application  to  the  court  for  that  pur-  present,     solvent     etoekholderi,     and 

pose.    Tiffany  t.  Qiesen,  96  Minn.  488,  the    stock     (or    liability)     of    sneb 

105  N.  v.  SOI.  solvent,      eoatribntlBg      traasCerren, 
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is  only  for  the  payment  of  the  balance  of  the  indebtedness  after  the 
corporate  asseto  have  been  exhausted,  and  be  is  therefore  entitled,  as 
well  as  other  stockholders  to  the  benefit  of  dividMids  realized  from 
such  assets,  which  should  be  deducted  from  such  indebtedness,  and 
interest  to  the  date  of  the  judgment  added  to  the  balance.'* 

In  some  jurisdictions  It  is  held  that  "the  fund  arising  from  assess- 
ments on  solvent  existing  stockholders  will  be  applied  pro  rata  upon 
all  the  debts  of  the  corporation,  and  the  funds  arising  from  an  assess- 
ment upon  a  person  who  had  so  assigned  his  stock  will  be  applied  to 
the  residue,  if  any,  owing  to  those  who  were  creditors  at  the  time 
such  stock  was  assigned.""  But  in  other  jurisdictions  the  amounts 
ooUected  from  persons  who  have  transferred  their  stock  are  put  into 
the  common  fund,  and  distributed  ratably  among  all  the  creditors." 

If  the  transferrer  remains  liable,  the  transferee  is  held  to  indemnify 
him  on  account  of  such  liability.^  And  it  has  been  held  that  as  be- 
tween themselves  the  loss  should  ordinarily  fall  upon  the  successive 
owners  in  the  inverse  order  of  their  owneirship  in  point  of  time." 

§4208.  — Evidence  and.  bnrdan  of  proof.  Qnestione  as  to  the 
admissibility  and  sufBciency  of  evidence  to  show  who  are  stockholders 
have  been  considered  in  the  chapter  on  subscriptions  to  stock ;  ^^  and 
the  rules  there  laid  down  are  generally  applicable  where  it  is  sought 

whose    transfen    are    gubBeqnent    to  nte   iB   of  the  indebtedness  on  which 

his,     stand     on     the     same     footing;  the  transferrer  in  queition  must  con- 

bnt     the     stock      (or     liabilitjr)      of  tribute."     Harper  v.  Carroll,  66  Minn, 

snch   prior,   solvent,   and  contributing  487,  69  N.  W.  610,  1069. 

transferrers  does  not,  for  the  reason  tl  Harper  v.  Carroll,  66  Minn.  487, 

•     •     •     that    each    contributes   only  69  N.  W.  610,  1089. 

ua  a  part  of  such  balance  of  indebted-  ■*  Poston  v.  Hull,  75  Ohio  St.  502, 

ness,    and    therefore     only     a    corre-  80  N.  E.  11;  Wiek  Nat.  Bank  v.  Uuion 

fponding   part   of   the   stock    (or   lia-  Nat.  Bank,  62  Ohio  Bt.  446,  78  Am.  6l. 

bility)   of  each  should  be   taken  into  Bep.  734,  57  N.  S.  320. 

eonsideralion.    Then  the  part  of  sueh  M  Harper  v.  Carroll,  66  Minn.  487, 

balance    which    the    particular    trans-  B9  N.  W,  610,  1069, 

fcrrer  should  pay  is  to  the  whole  of  *4Way   v.   Mooere,   135   Minn.   339, 

such  balance  as  his  stock  (or  liability)  160   N.   W.   1014;   Poston   v.  Hull,  7S 

is  to  the  stock   (or  liability)   of  such  Ohio  St.  502,  80  N.  E.  11. 

present    stockholders,   plus   tho   stock  That  the  transferrer  has  a  right  to 

(or  liability)  of  such  subsequent  stock-  recover     from     the     tranaferree     any 

holdere,  and  his  own  stock  (or  liabil-  amount    he    is    compelled   to   pay   by 

ity)y    pins    a    proportionate    part    of  reason    of    a   failure    to    register    the 

the  stock  (or  liability)  of  each  of  such  transfer,  see  i  4205,  supra. 

prior    stockholders,    corresponding    to  >■  Chatham    Bank    of   Savannah    v. 

the   proportionate  part   which  the  in-  Brobston,  i)9  Ga.  801,  27  S.  E.  790. 

debtedneaa  on  which  he  must  contrib-  H  See  i  569,  snpra. 
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to  hold  persons  liable  for  the  benefit  of  creditors,  either  for  a  betanee 
doe  on  their  stock  or  for  an  additional  statutory  liability.  As  we 
have  there  seen,  admissions  of  a  party  against  his  interest  inscribed 
upon  the  books  and  signed  by  him  are  as  c<Hapetent  aad  persuasive 
evid^ice  against  him  as  though  they  were  written  elsewhere.  And 
subscription  books  or  papers  or  receipts  signed  by  a  person  are  ad- 
missible to  show  that  he  is  a  subscriber,  and  are  generally  held  to  be 
prima  facie  evidence  of  that  faet.'^  The  circumstances  covering  and 
controlling  the  issuance  of  stock  to  a  person  are  admissible  upon  the 
issae  as  to  whether  or  not  he  is  a  stockholder,  provided  it  is  accom- 
panied by  other  evidence  showing  that  the  circumstances  of  the  trans- 
action had  been  communicated  to  him.** 

A  certified  list  of  stockholders,  required  by  the  statute  to  be  kept 
on  file  in  the  i^ee  of  a  public  official,  is  competent  evidence  for  the 
purpose  of  showing  who  are  stockholders,  and  is  prima  facie  evidence 
of  that  fact"  The  charter,  or  articles  or  certificate  of  incorporation 
are  prima  facie  evidence  that  the  persons  named  therein  were  mem- 
bers of  the  corporation  when  it  was  formed.**  And  a  certificate  of 
incorporation  showing  that  a  certain  person  subscribed  for  a  certain 
number  of  shares  of  a  specified  par  value,  and  paid  in  a  certain  sum 
less  than  its  par  value,  leaving  the  rest  unpaid,  makes  a  prima  facie 
case  of  unpaid  stock  in  the  absence  of  any  evidence  to  the  contrary," 

In  some  jurisdictions  it  is  held  that  the  stock  books  and  register  of 
transfers  which  do  not  contain  the  signature  of  the  alleged  stock- 
holder are  not  admissible  to  prove  his  membership  in  the  corporation 
unless  they  are  supported  by  other  evidence  ;••  but  that  when  such 

BTB«e   1569,  sapra.     8ee  also  H&r-  Ga.  238,  21  Am.  8t.  Bep,  ISfl,  II  S.-E. 

dee  V.  Tietjen,  140  Oa.  S2T,  79  S.  E.  fllO,  it  is  aaid  that  the  books  would 

117.  not  be  admlMible  where  the  fact  that 

U  Haneon  v.  Sherman,  25  CaL  App.  the  person  aougbt  to  be  charged  ia  a 

169,  143  Pac.  73.  stockholder   is   not   otherwise    shown, 

W  See  S  66S,  supra.  but  in  this  case  there  wa«  other  evi- 

MSee  jS69,  supra,  dence.     In  Thornton  v.  Lane,  II   Ga. 

eiQrindle  v.   Stone,   78  Me.  176,  3  4!39,   the   defendant  admitted  that  he 

Atl.  183.  owned  a  certain  number  of  shares,  and 

BSArkansaa,      Steed   v,   Henrj,   120  the   transfer   books   were   held   to  be 

Ark.  583,  180  B.  W.  SOS.  admissible  to  show  that  he  owned  cer- 

Oomiecticat.       Fish     v.     Smith,     73  tain  other  shares  and  to  be  prima  facie 

Conn.   377,   84   Am.   St.   Eep.   161,  47  evidence  of  that  fact.     See  also  Bob- 

Atl.  71L  inson  v.  Bealle,  20  Ga,  275 ;  Eobinson 

DlBtrict  Of  Cotambia.    National  Eip,  v.  Lane,  19  Ga.  337. 
b  Trausp.  Co.  v.  Uorris,  IS  App.  Cas.  Eaiuas.    Girard  Life  Insurance,  An- 

E62.  nuity  i  Trust  Co.  v.  Loving,  71  Kan. 

OeoigiA.     In   Howard   v.   Glenn,   85  5u8,  81  Pac.  200;  Hinsdale  Sav.  Bank 
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relationship  is  proved  b;  other  ccnnpetent  evidence  they  then  become 
admijseible  to  aid  in  detennlnin^  when  such  relationship  commenced, 
what  if  anything  has  been  paid  upon  the  shares,  and  the  like,** 
although  they  are  not  conclnsive  evidence  of  those  facts."  In  other 
jurisdictions,  however,  it  is  hdd  that  the  stock  and  transfer  books  of 
the  corporation  standing  alone  are  competent  evidence  to  ahow  that 
a  person  whose  name  appears  thereon  is  a  stoekhcddeF,  and  that  they 
are  prima  facie  evidence  of  that  fact  so  that  a  perstm  whose  name  ap- 
pears thereon  has  tiie  burd^i  of  showing  that  he  is  not  a  stockholder. 
And  in  some  states  this  is  the  role  by  express  provision  of  the  statute." 

.  Henry,  120 


V.  New  Hampihire  Banking  Co.,  59 
Kan.  n«,  6S  Am.  St.  Bep.  391,  04 
Pac  1051. 

lOmMirL  Onilbert  v.  Keasinger, 
173  Uo,  Ap^  6S0,  160  &.  W.  17. 

Hew  HampcUn.  Hajnes  v.  Brown, 
30  N.  H.  S45.  Sea  also  Wheeler  v. 
Walker,  4S  N.  H.  355. 

It  baa  been  held  that  this  is  true, 
notwithstanding  a  atatnte  proTlding 
tbat  one  "in  whose  name  aharea  of 
stock  stand  on  tbe  bouks  of  the  com- 
pany shall  be  deemed  the  owner  there- 
of, as  regards  the  company,"  aa  thia 
only  estops  the  company  from  denying 
that  snch  a  person  U  a  stockholder. 
Carey  v.  Williams,  79  Fed.  906;  Na- 
tional Exp.  ft  Transp.  Go,  v.  Morris, 
15  App.  Cas.  (D.  C.)  262. 

As  against  one  who  denies  his  mem- 
bersbip  "wich  books  are  hearsay  of 
the  baldest  kind.  * '  Hinsdale  Sav. 
Bank  v.  New  Hampshire  Banking  Co., 


59  Kan.  716,  6S  Am.  St.  Bep.  391,  54 
Pac.  1051. 

The  mie  that  the  books  are  evidence 
that  a  person  whose  name  appears 
thereon  is  a  stockholder  is  certainly 
contrary  to  the  ordinary  rules  of  evi- 
dence. *'By  those  rules,  and  the  rules 
of  common  sense  and  jnstice,  what  a 
man  writes  is  evidence  against  him, 
but  Jiot  evidence  in  hia  favor." 
I'Ord  Brougham,  in  Bain  v.  Whiteha- 
ven &  F.  Juiict.  Ry.  Co.,  3  H,  L.  Cas. 
I,  22,  quoted  with  approval  in  Foote 
V.  Anderson,  123  Fed.  659. 

See  also  {  669,  snpra. 
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UAikanaaa,     steed  ^ 
Ark.  583, 180  8.  W.  508. 

OOBMCtlcnt.  Fish  T.  Smith,  73 
Conn.  377,  84  Aip.  St.  Bep.  161,  47 
Atl.  711. 

a«orgla.  Howard  v.  Glenn,  85  Oa. 
238,  21  Am.  St.  Bep.  1S6,  II  S.  K  filOj 
Macon  ft  A.  B.  Co.  v.  Vason,  57  G a. 
314  {which  was  an  action  by  the  cor- 
poration on  a  sobseription)  ;  Bobinwn 
T.  Lane,  19  Ga.  337. 

TTwiBss.  Girard  Life  Insurance,  An- 
nuity ft  Trust  Co.  V.  Loving,  71  Kan. 
55S,  81  Pac.  200;  Hinsdale  Sav.  Bank 
V.  New  !Hampshire  Banking  Co.,  Si) 
Kan.  716,  6S  Am.  St.  Bep.  391, 54  Pac. 
1051. 

'    MassaclmsMta.    See  Bears  v,  Mabie, 
198  Mbsb.  451,  84  N.  E.  1015. 

Hlraoml.  Guilbert  v.  Kessingor, 
173  Mo.  App.  680,  160  S.  W.  17. 

"When  his  membership  is  shown  by 
Other  and  competent  evidence,  then 
the  books  may  be  introduced  to  ex- 
plain acts  done  by  the  defendant,  to 
show  what  those  acts  mean  and  the 
inevitable  inference  to  be  drawn  from 
them  when  they  are  compared  in  point 
of  time,  similarity  and  purpose  with 
the  acts  of  the  other  stockholders." 
Guilbert  v.  Eessinger,  173  Mo.  App. 
680,  160  a  W.  17. 

See  also  S  589,  snpra. 

64  Fish  v.  Smith,  73  Conn.  377,  84 
Am.  St.   Bep.  161,  47  Atl.  711. 

WAlalMuna.  Semple  v.  Glenn,  91 
Ala.  245,  24  Am.  St.  Bep.  894,  9  So. 
265,  6  Bo.  46. 
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This  has  been  said  to  be  the  rule  in  two  cases  decided  by  the  United 
137  ITinn.  213,  163  N.  W.  288;  Lin- 
4eke  V.  Scott  County  Co-operative  Co., 
126  Hinn.  464,  148  N.  W.  459;  Ban- 
dall  Printing  Co.  v.  Santtas  Mineral 
Water  Co.,  120  Minn.  268,  43  L.  B.  A. 
(N.  8.)  T08,  138  N.  W.  606 ;  Holland 
V.  Buluth  Iron  Mining  ft  Development 
Co.,  65  Minn.  324,  60  Am.  St.  Bep.  480. 


OtiavnO*.  av.  Code,  1322;  Welch 
V.  Oillelen,  147  Gal.  S71,  82  Pac.  248; 
Smith  V.  San  Francisco  &  N.  P.  Uy. 
Co.,  115  Gal.  S84,  35  L.  B.  A.  309,  58 
Am.  St.  Bep.  119,  47  Fac.  582;  Graves 
T.  Mono  Lake  Hydraulic  Min.  Co.,  81 
CaL  303,  22  Pac.  665;  Evans  v.  Bai- 
ley, 66  Cal.  112,  4  Pae.  1089;  People  v. 
Bobinson,  64  Cal.  373, 1  Pae.  156 ;  Peo-  ,   68  N.  W.  60;  Morrill  v.  Little'  Falls 


pie  V.  Hill,  18  Cal.  113;  Hanson  t. 
Sherman,  143  Cal.  App.  169,  143  Pae. 
73.  A  list  of  names  with  the  heading, 
"Noti<?B  sent  to  the  following,"  writ- 
ten upon  the  fly  leaf  of  the  corpora- 
tion 'b  stock  jonrnal,  is  not  an  entry 
in  the  books  of  the  corporation  within 
the  meaning  of  the  code,  and  is  not 
admissible  to  ^how  that  a  person 
named  therein  was  a  stockhdder. 
Hanson  v.  Sherman,  29  Cat.  App.  169, 
143  Pae  73. 

Colorado.  Adams  t,  Clark,  36  Colo. 
65,  10  Ann.  Cas.  7T4,  85  Pae.  642; 
Zang  V.  Wyaat,  25  Colo.  551,  71  Am. 
Bt  Bep.  145,  56  Pae.  565. 

nUnolB.  Sherwood  v.  Illinois  Trust 
&  Savings  Bank,  195  HI.  112,  83  Am. 
St.  Bep.  183,  62  N.  E.  835. 

Eantnckr-  See  LtmisTille  ft  N.  B. 
Co.  v.  Hart  County,  116  Ky.  186,  77 
B.  W.  361,  75  8.  W.  288. 

Ilalno.  Where  no  transfer  from  the 
original  subscriber  appears  on  the 
books  of  the  corporation,  hiji  owner- 
ship may  be  presumed  to  continue. 
Barron  v.  Burrill,  86  Me.  73,  29  Atl. 
9^8.  Under  the  statutes  in  force  in 
July  1841  the  books  of  the  corpora- 
tion were  conclufiive  as  to  who  wers 
stockholders,  Stanley  v.  Stanley,  26 
Ue.  191. 

Morj^MuL  WebcT  v.  Ilckey,  52 
Md.  500. 

IBchlgan.  May  v.  McQuillan,  129 
Mieh.  392,  89  N.  W.  45;  Tilden  v. 
Toung,  39  Mich.  58.  See  also  Porter 
V.  Marine  Snv.  Bank,  186  Mich.  355, 
153  N.  W.  19. 

Bartlett    v.    Stephens, 


Mfg.  Co.,  53  Minn.  371,  31  L.  E.  A. 
J74,  55  N.  W.  547. 

Naw  Tork.  Chapman  v.  Porter,  60 
N.  T.  276;  Hoagland  v.  Bell,  36  Barb. 
57.  See  also  Glenn  v.  Garth,  133  N. 
Y.  18,  31  N.  E.  344,  30  N.  E.  649. 
The  books  of  a  foreign  corporation  aro 
admisHtble  under  the  express  prori- 
dons  of  New  Tork  Code  Civ.  Proc. 
li  755,  756.  Sigua  Iron  Co.  v.  Brown, 
171  N.  T.  488,  64  N.  E.  194,  aff'g  58 
App.  Div.  436,  69  N.  T.  Supp.  295,  33 
Misc.  50,  68  N.  T.  Supp.  141. 

Korth  Carolina.  Glenn  y.  Orr,  96 
N.  C.  413,  2  S.  E.  638. 

OUo.  Marriott  v.  Columbus,  S.  ft 
H.  B.  Co.,  16  Ohio  Dee.  (N.  P.)  135. 

Psniuylvanla.  Cook  v.  Carpenter, 
212  Pa.  177,  61  Atl.  804.  See  also 
Moore's  Estate,  211  Pa.  338,  60  AU. 
987,  where  the  controversy  was  be- 
tween an  individual  and  an  estate  as 
to  which  owned  the  stock. 

Sbode  Island.  Congdon  v.  Winsor, 
17  E.  L  238,  21  Atl.  540. 

Virginia.  Vanderwerken  v.  Olenn, 
85  Va.  9,  6  8.  E.  806;  Lewis'  Adm'r 
V.  Glenn,  84  Va.  947,  8  8.  B.  866.  (In 
both  of  these  cases,  however,  there 
was  other  evidence  that  the  defend- 
ant waa  a  stockholder.) 

Wwt  Virginia^  South  Branch  By. 
Co.  V.  Long's  Adm'r,  43  W.  Va.  131, 
27  S.  E.  297  ;  Pittsburgh,  W.  4  K.  B. 
Co.  V.  Applegate  ft  Son,  21  W.  Va.  172. 
(In  both  of  these  cases  the  action  was 
brought  by  the  eorpirration,  and  in 
both  there  waa  other  evidence  that 
the  defendant  had  subscribed  for  the 
stock.) 
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StatM  Supreme  Court.**  Bat  some  o£  the  lower  federal  courta  have 
refused  to  be  bound  by  the  statements  of  the  Supreme  Court  to  this 
effect  on  the  ground  that  they  were  mere  dicta,  and  have  held  the 
books  to  be  inadmissible.*' 


lin  V.  Whiteharen  &  P. 
Jnnct.  By,  Co.,  3  H.  L.  Caa.  1.  See 
abo  National  Exp.  A  Transp.  Co.  t. 
WorriB,  15  App.  Cas.  (D.  C.)  263,  aa  to 
tbe  Eo^lish  rule. 

The  identity  of  a  etock  book  in  the 
office  of  a  bank,  contaiuiDg  a  list  of 
atoekbolderB  and  the  uuaiber  of  sbares 
held  hy  each,  may  be  proved  by  a 
clerk  in  the  bank  having  kaowledge 
that  the  book  was  kept  for  Buch  pur- 
pose, though  the  entries  therein  were 
not  made  by  him  and  he  knows  noth- 
ing about  the  accuracy  of  the  book. 
Bimmons  &  Kell  v.  Freeman,  146  Qa. 
118,  90  a  E.  965. 

The  books  of  the  corporation  are 
the  best  evidence  of  the  responsible 
ownership  of  the  stock  when  the  cor- 
poration becomes  insolvent,  and  the 
tendency  is  to  treat  them  aa  conclu- 
sive on  that  point.  Cook  v.  Carpen- 
ter, 212  Pa.  177,  81  Atl.  804. 

See  also  I  569,  supra. 

MFinn  v.  Brown,  142  V.  8.  56,  35 
li.  Ed.  936;  TurnbuU  v.  Payson,  95  U. 
S.  418,  421,  24  L.  Ed.  437. 

In  AIsop  V.  Conway,  188  Fed,  568, 
certiorari  denied  223  IT.  8.  720,  56  L. 
Ed.  629  (mem.  dec);  Taussig  v. 
Glenn,  51  Fed.  409,  rev'g  on  other 
grounds  47  Fed.  472;  Liggett  v.  Glenn, 
51  Fed.  381,  rev  'g  on  other  grounds 
47  Fed.  472;  Glenji  v.  Liggett,  47 
Fed.  472;  and  Glenn  v.  Springs,  26 
Fed.  494,  the  books  were  held  to  be 
admissible,  and  to  be  prima  facie  evi- 
dence, on  the  authority  of  Turnbull 
V.  Payson,  supra.  See  also  Barle  v. 
Carson,  188  U.  8.  42,  47  L.  Ed.  373. 

ST  Harrison  v.  Bemingtou  Paper  Co., 
140  Fed.  385,  2  L.  H.  A.  (N.  8.)  954, 
S  Ann.  Cas.  314,  certiorari  denied  199 
V.  8.  607,  SO  L.  Bd.  331  (mem.  dec] ; 


Foote  V.  Anderson,  123  Fed.  659;  Si- 
gna  Iron  Co.  v.  Greene,  104  Fed.  854; 
Id.,  88  Fed.  207 ;  Carey  v.  Williams, 
79  Fed.  906. 

•  In  Foote  v.  Anderson,  123  Fed.  659, 
it  is  said;  "Sound  reasoning,  an  ob- 
servance of  the  fundamental  princi- 
ples of  evidence,  and  the  inherent 
justice  of  such  a  course  necessitate 
the  conclusion  that  the  entries  of 
ownership  of  stock  made  by  the  bank 
in  its  own  books,  without  any  evi- 
di^nce  of  knowledge  thereof  on  tbo 
part  of  the  decedent,  or  any  assertion 
or  act  of  ownership  on  his  part,  ara 
not  evidence  of  ownership  by  him." 
In  reference  to  the  statement  in. 
Tumbnll  v.  Payson  that  the  bvoka 
are  admissible  and  are  prima  facie 
evidence,  the  court  says:  "An  ex- 
amination of  that  case  shows  that  that 
question  was  not  there  involved.  The 
entry  in  the  stockbook  was  supported 
by  proof  that  the  shareholder  paid  20 
per  cent  on  his  stock,  and  a  receipt 
signed  by  him  for  a  dividend  thereon 
was  given  In  evidence.  It  was  in  ref- 
erence to  all  these  facts  collectively 
the  language  quoted  was  used,  for  it 
was  preceded  by  the  statement  that, 
'taken  as  a  whole,  it  is  clear  that 
the  evidence  offered  was  amply  suffi- 
cient to  warrant  the  jury  in  finding 
that  the  defendant  was  a  stockholder 
as  alleged,'  and  followed  by  the  ex- 
pression that,  'satisfactory  proof  hav- 
ing been  exhibited  that  the  company 
was  duly  incorporated  and  organized, 
it  follows  that  the  receipt  of  divi- 
dend upon  the  shares  standing  upon 
the  books  of  the  company  in  tha 
name  of  the  defendant,  when  taken 
in  connection  with  the  other  evidence 
introduced  by  plaintiff,  is  conclusive 
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In  the  absence  of  a  statutory  proTision  making  the  books  conclusive, 
they  are  at  most  merely  prima  facie  evidence,*'  and  one  whose  name 
appears  there  as  a  stockholder  may  always  show  that  he  never  owned 
or  subscribed  for  any  stock,  or  authorized  the  issuance  of  any  to  him 
by  the  corporation,  and  that  such  entry  was  made  without  his  knowl- 


to  show  that  the  assignmBnt  of  error 
in  that  regard  Bbould  be  overmled.' 
But  not  onlj  was  the  question  oi  the 
effect  to  be  given  the  stock  bo  ok,  when 
standing  nlone,  not  before  that  court, 
but,  if  the  languag;e  nsed  is  regarded 
aa  decisive  of  that  question,  the  an- 
tborities  cited  do  not  nistain  it." 
After  reviewing  the  aathorities  re- 
ferred to,  the  eonrt  go«s  on  to  sa^: 
"It  is  true  that  the  language  noted 
above  from  Tumbull  v.  Payson  was 
quoted  in  eztenso  in  Finn  v.  Brown, 
142  U.  8.  56,  12  Sup.  Ct.  136,  35  L. 
Ed.  936,  but  the  question  of  tlie  ef- 
fect of  the  booka,  standing  alone,  was 
not  involved  in  that  ease.  There  the 
entries  in  the  books  were  supplement- 
ed by  the  fact  that  Finn  was  acting  as 
eashier,  and  as  sueh  he  was  required 
hy  statute  to  keep  a  list  of  share- 
holders, and  therefore  be  was  pre- 
sumed conclusively  to  know  that  sueh 
list  named  Mm  na  a  shareholder,  and 
that  he  had  qualified  as  director, 
which  he  could  not  do  without  mak- 
ing an  affidavit  that  he  was  a  share- 

es  milted  States.  Earle  v.  Carson, 
188  U.  8.  43,  47  L.  Eii.  373;  Webster 
v,  Upton,  91  TJ.  8.  65,  23  L.  Ed.  384. 

OaUfornla.  Welch  v.  Gillelen,  147 
Cal.  571,  82  Pac.  248;  Mudgett  v.  Hor- 
rel),  33  Cal.  25. 

Oeorgla.  Howard  v.  Qlenn,  85  Ob. 
238,  21  Am.  St.  Rep.  156,  11  S.  E.*610. 

IBcbigan.  May  v.  McQuillan,  129 
Mich.  392,  89  N.  W.  45.  See  also 
Porter  v.  Marine  Sav.  Bank,  186 
Mich.  355,  153  N.  W.  19. 

HlaneBota.  Bartlett  v.  Stephens, 
137  Minn.  213,  163  N.  W.  288;  Raa- 
dall  Printing  Co.  v.  San  Its  a  Uineral 


Water  Co.,  130  Minn.  268,  43  L.  E.  A, 
(N.  a.)   706,  139  M.  W.  606. 

Kew  York.  Glenn  v.  Garth,  133  N. 
Y.  18,  31  N.  E.  344,  30  N.  E.  649. 

OMo.  Marriott  v.  Columbus,  S.  & 
H.  R.  Co.,  16  Ohio  Dec.  (N.  P.)  135. 

Pnuiaylvanla.  See  Moore's  Estate, 
211  Pa.  338,  60  Atl.  987,  where  the 
eontroversy  was  between  an  individ- 
ual and  an  estate  as  to  which  owned 
the  stock. 

Weat  VlrginU.  Pittsburgh,  W.  & 
K.  B.  Co.  v.  Applegato  &  Son,  21  W. 
Va.  172. 

There  la  nothing  in  the  California 
statute  "which  makes  the  entry  on 
the  books  conclusive  on  the  subject. 
It  simply  sayA  that  one  shsJ]  be 
deemed  a  stockholder  whose  name  ap- 
pears on  the  books  as  such.  While 
this  language  ia  quite  broad,  it  must 
be  interpreted  in  harmony  with  jus- 
tice and  in  accordance  with  the  rule 
which  universally  applies  as  to  the 
effect  which  is  to  be  given  to  entries 
in  corporate  books  purporting  to  show 
who  are  the  stoekholdera  of  a  cor- 
poration. When  the  section  declares 
that  one  shall  be  liable  as  a  stockhold- 
er who  appears  npon  the  books  to  be 
such  it  means  one  who  knowingly  or 
voluntarily  permits  his  name  to  ap- 
pear thereon  as  a  stockholder.  When 
it  so  appears  the  presumption  is  that 
he  occupies  the  relation  to  the  cor- 
poration whieh  the  books  indicate. 
The  entry  is,  however,  not  conclusive, 
bat  presamptive  merely.  This  is  the 
general  rule,  and  there  is  nothing  in 
the  terms  of  our  section  to  take  this 
case  out  of  it."  Welch  v,  Oillelen, 
147  Ca!.  571,  82  Pae.  248. 

See  also  j  569,  supra. 
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edge  or  consent,  unless,  after  knowledge  of  the  nnAuthorized  entry, 
he  has  ratified  it ;  *"  or  that  he  has  made  &  bona  fide  sale  of  hia  stock 
and  has  d<me  all  that  could  be  reasonably  required  of  him.  to  procure 
its  transfer  to  the  purchaser  on  Hie  4>ooks.^  Under  some  statutes, 
however,  the  books  are  made  conclusive  In  bo  far  as  the  rights  of  cred- 
itors are  concerned.'^  And  it  is  sometimes  provided  that  the  holders 
of  the  shares  of  record  on  the  books  of  the  ccHupany  at  the  time  when 
a  call  or  assessmept  is  made  and  th^  only,  shall  be  liable  for  tJie 
same.'"  The  books  are  also  sometimes  made  conclusive  on  the  question 
of  the  right  to  vote,'"  or  eligibility  to  corporate  offlee,'* 

Entries  in  other  books  than  the  stock  bo<^  or  transfer  book  are  not 
admissible  to  show  that  one  is  a  stockholder.'" 

The  books  of  a  corporation  are  prima  facie  evidence  of  the  amount 
of  a  subscription,  where  the  fact  of  subscription  is  not  contested.^ 
The  unsupported  statement  in  the  minutes  of  the  secretary  will  be 
deemed  secondary  to  the  testimony  of  a  stockholder  as  to  the  amount 
of  stock  he  held  on  a  particular  occasion.  So  also,  where  by  statute 
the  stock  and  transfer  book  are  made  the  source  from  which  is  to  be 
ascertained  the  amount  of  stock  outstanding  and  by  whom  held,  the 
record  in  the  stock  and  transfer  book  will  take  precedence  over  a 
recital  in  the  corporate  minutes.'" 

§  4209.  —  EaioppeiL  The  estoppel  of  persons  to  deny  the  fact  or 
validity  of  alleged  subscriptions  to  stock,  or  that  they  are  stockholders, 
and  liable  as  such,  has  been  considered  at  some  length  in  the  chapter 
on  subscriptions  to  capital  stock,'"  and  what  is  said  there  applies  very 
generally  when  it  is  sought  to  hold  a  person  under  a  statute  imposing 
individual  liability  upcm  stockholders  for  the  benefit  of  corporate 
creditors.  Persons  who  have  acted  as  stockholders,  or  who  have  held 
shares  of  stock,  or  who  have  knowingly  allowed  themselves  to  appear 
and  be  held  out  as  stockholders,  will  be  estopped,  as  against  creditors 
seeking  to  enforce  a  statutory  liability  for  corporate  debts,  to  deny 

« See  1 4184,  supra.  ■»  Hinsdale    Sav.     Bwik     v.     New 

70  See  M205,  snpia.  HainpBhire  Banking  Co.,  59  Kan.  716, 

71  This  wa^  tnie  in  Maine  under  the  68  Am.  Bt.  Bep.  3B1,  54  Pae.  1051. 
statutes  in  force  in  Jul;  1S41.     Btan-  TSVnion  Sav.  Bank  of  Son  Jose  v. 
lej  T.  Staulej,  26  Me.  191.  Willard,  4  Cal.  App.  690,  88  Pac.  1098; 

7a  Such  a  provision  in  a  ceitificata  State    v.   Superior    Court   Clarke   Co., 

of  incorporation  was  held  to  be  valid  45  Wash.  316,  88  Pae.  338. 

Ill  Brown  v.  Uorton,  71  N.  J.  L.  20,  TTMiddleton    v.    Arastraville    Uin. 

58  Atl.  95.  Co.,  146  Oal.  219,  79  Pac.  *89.._^ 

n  See  i  1665,  snpra.  7S  See  S  716  et  seq.,  supra. 

71  State  V.  Leete,  16  Nev.  242. 
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that  tliey  were  stockholders,  on  the  ground  that  they  never  subscribed 
for  stock,  or  that  their  subscriptionfi  were  irregular,  or  invalid.™ 
And  by  acting,  or  continuing  to  act,  as  a  stockholder,  one  may  be 
estopped,  as  against  creditors,  to  set  up  a  release  or  discharge,**  or 
nonperformance  of  conditions  precedent  on  his  Bubscription,'^  or 
to  set  up  that  his  aubscHption  was  procured  by  fraud,"  or  to  deny  Mte 
existence  of  the  corporation.** 

The  estoppel  of  stockholders  to  set  up  that  their  stock  was  illegally 
issued,**  or  was  part  of  an  overissue,  or  an  unauthorized  or  irregular 
increase  of  stock,**  and  the  estoppel  of  persons  who  voluntarily 
permit  their  names  to  stand  on  the  books  of  the  corporation  as  stock- 
holders to  dwiy  that  they  are  stockholders  as  against  creditors,**  have 
been  considered  in  previous  sections  of  this  chapter. 

nSee  1716,  nipra;  Hdnse  v.  Sonth  A  ttoekhoMer  in  a  natdoasl  bank 

Green  Ba.7  Land  A  Dock  Co.,  109  Wis.  formed    by   the    reorganization    of    a 

99,  85  N.  W.  145.  state  bank  ia  not  permitted  to   Aeny 

■OSee  !  717,  supra,  the  legal  exiatence  or  validity  of  the 

■1  See  il  5S9,  704,  «npra,  corporation  In  order  to  escape  liabiHty 

■tSee  Iie33,  636,  enpra.  as  a  aliarcholder.    Aldrich  v.  Bingham, 

■>  See  1 719,  aopra.  131  Fed.  363. 

Stockholders  in  a  de  facto  corpora-  M  See  i  34S8,  supra. 

tion  are  estopped  to  deny  its  corpcr-  USee  f3469,  supra. 

rate  existence  for  the  purpose  of'eo-  MSee  j  4184,  supra. 

eaping  lUbilitj.     Bank  of  Uidland  v. 

Harris,  114  Ark.  344,  Ann.  C&s.   1916 

B  125S,  170  8.  W.  67. 

[Chap.  56  is  concluded  in  Vol.  7.] 
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